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1

Curt Moutardier & Mike Ooley



Federal Employer 
Liability Act

vs.
Indiana Worker’s 

Compensation Act

2



History and Context

The industrial revolution advanced and 

production became the business of capital rather 

than the family unit, farmer, or artisan, injured 

workers and their families were often devastated 

by work-related injuries. Production became 

much more reliant on machines. Workers often 

had no guaranteed means of recovery for 

medical expenses and lost wages resulting from 

work-related injuries.

3



Federal Employers Liability Act 
(FELA)

The Federal Employers Liability Act (FELA) was enacted 

in 1908 to protect and compensate railroad workers 

injured on the job (why is that significant- because Casey 

Jones was killed 8 years too soon for his family to enjoy 

the Act)

4



“Casey” Jones

Jones was a locomotive engineer for the Illinois 

Central Railroad, based in Memphis, Tennessee, 

and Jackson, Mississippi. He was noted for his 

exceptionally punctual schedules, which sometimes 

required a degree of risk, though this may or may 

not have been a factor on his fatal last journey. 

However, there is some disagreement about the 

sequence of events on that April night in 1900.
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“Casey” Jones

He was due to run passenger service from Memphis 

to Canton, Mississippi, departing 11:35pm. Owing to 

engineer absence, he had to take over another 

service through the day, which may have deprived 

him of sleep. He eventually departed 75 minutes 

late, but was confident of making up the time, with 

the powerful ten-wheeler Engine No. 382, known as 

"Cannonball.”
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“Casey” Jones

Approaching Vaughan at high speed, he was 

unaware that three trains were occupying the 

station, one of them broken down and on his line. 

Some claim that he ignored a flagman signaling to 

him, though this person may have been out of sight 

around a bend or obscured by fog. However, all 

agreed that Jones managed to avert a potentially 

disastrous crash through his exceptional skill at 

slowing the engine and saving the lives of the 

passengers at the cost of his own. For this, he was 

immortalized in a classic Grateful Dead song 

entitled “Casey Jones.”
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Fela Passed in 1908
What else was going on?

• William Howard Taft was elected President 

(what was his involvement in the Act? Scholars 

have debated)

• 1908 began with the first ever ball drop in Times 

Square, it was the year Wilbur Wright piloted a 

two-and-a-half-hour flight - the longest ever 

made at that time

• It was the year Admiral Robert Pearcy began 

his conquest of the North Pole 
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Fela Passed in 1908
What else was going on?

It was the year the Model-T went into production at 

Henry Ford’s plant in Bedford, IN

9



Indiana Worker’s 
Compensation Act passed in 

1915
Workersʼ compensation systems developed as a compromise. 

For the most part (affirmative defenses), a fault-based system 

was replaced with a system which approaches a no-fault 

insurance system and is designed to provide a more expedient 

administrative remedy. For instance, the common law 

defenses to liability are unavailable to the employer, while 

remedies for pain and suffering and consequential damages 

are unavailable to the employee. In a nutshell, the system 

started in Indiana in 1915 and was designed to give 

employees certain recovery of limited benefits in exchange for 

an exclusive remedy and limited liability for employers and a 

more predictable basis to integrate the cost of employee 

injuries into the products and services provided by businesses.
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Indiana Comp Act Passed in 
1915

What else was going on?
• Woodrow Wilson was President of the United 

States - Scholars have debated the level of his 

involvement, if any, in passing the Indiana Act.

• Rocky Mountain National Park was established

• Babe Ruth hits his first Home Run

• The movie “Inspiration” is released – the first 

mainstream movie in which a leading actress 

(Audrey Munson) appears nude.
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Indiana Comp Act Passed in 
1915

What else was going on?

The year that both Frank Sinatra and Muddy Waters 

were born.

12



FELA

45 U.S. Code § 51 - Liability of common carriers by railroad, 

in interstate or foreign commerce, for injuries to employees 

from negligence; employee defined 

13



FELA
Every common carrier by railroad while engaging in commerce 

between any of the several States or Territories, or between 

any of the States and Territories, or between the District of 

Columbia and any of the States or Territories, or between the 

District of Columbia or any of the States or Territories and any 

foreign nation or nations, shall be liable in damages to any 

person suffering injury while he is employed by such carrier in 

such commerce, or, in case of the death of such employee, to 

his or her personal representative, for the benefit of the 

surviving widow or husband and children of such employee; 

and, if none, then of such employee’s parents; and, if none, 

then of the next of kin dependent upon such employee, for 

such injury or death resulting in whole or in part from the 

negligence of any of the officers, agents, or employees of such 

carrier, or by reason of any defect or insufficiency, due to its 

negligence, in its cars, engines, appliances, machinery, track, 

roadbed, works, boats, wharves, or other equipment . . . 14



FELA
• 45 U.S. Code § 53. Contributory negligence; diminution 

of damages. In all actions on and after April 22, 1908 brought 

against any such common carrier by railroad under or by 

virtue of any of the provisions of this chapter to recover 

damages for personal injuries to an employee, or where such 

injuries have resulted in his death, the fact that the employee 

may have been guilty of contributory negligence shall not bar 

a recovery, but the damages shall be diminished by the jury in 

proportion to the amount of negligence attributable to such 

employee: Provided, That no such employee who may be 

injured or killed shall be held to have been guilty of 

contributory negligence in any case where the violation by 

such common carrier of any statute enacted for the safety of 

employees contributed to the injury or death of such 

employee.
15



FELA
• Betoney v. Union Pacific Railroad Company, 701 P2d 62 

(Col. Ct. App. 1984)

• FELA allows for a reduction of damages through proof of 

contributory negligence on the part of the employee.

• Intoxication bears on the issue of contributory negligence and 

would, thus, potentially affect the amount of damages 

recovered.  However, intoxication is not a complete defense 

in a FELA action and, standing alone, does not create a jury 

question on whether a Plaintiff was within the scope of his 

employment.
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FELA
• 45 U.S. Code § 54 - Assumption of risks of employment. 

In any action brought against any common carrier under or by 

virtue of any of the provisions of this chapter to recover 

damages for injuries to, or the death of, any of its employees, 

such employee shall not be held to have assumed the risks of 

his employment in any case where such injury or death 

resulted in whole or in part from the negligence of any of the 

officers, agents, or employees of such carrier; and no 

employee shall be held to have assumed the risks of his 

employment in any case where the violation by such common 

carrier of any statute enacted for the safety of employees 

contributed to the injury or death of such employee.
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FELA

What statutes could be violated?? 

18



FELA

• The Safety Appliance Act requires that railroad cars are 

equipped with certain protections for safety. Here are a few 

examples:

• The braking system of a train must be free of defects, The 

engineer should be able to control the speed of the train using 

the train’s air brakes. Car couplers must couple automatically 

upon impact and without employees entering the space 

between the cars.
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FELA

• The Boiler Inspection Act applies specifically to the 

locomotive. It requires that all parts of a locomotive be in 

proper working condition and safe for the workers using them.

• It prohibits the presence of oil, grease, sand or any other 

“foreign object” on the locomotive which poses risk of injury to 

the workers using them.

20



FELA
• 45 U.S. Code § 55. Contract, rule, regulation, or device 

exempting from liability; set-off. Any contract, rule, 

regulation, or device whatsoever, the purpose or intent of 

which shall be to enable any common carrier to exempt itself 

from any liability created by this chapter, shall to that extent 

be void: Provided, That in any action brought against any 

such common carrier under or by virtue of any of the 

provisions of this chapter, such common carrier may set off 

therein any sum it has contributed or paid to any insurance, 

relief benefit, or indemnity that may have been paid to the 

injured employee or the person entitled thereto on account of 

the injury or death for which said action was brought.

21



FELA

• 45 U.S. Code § 56 - Actions; limitation; concurrent 

jurisdiction of courts.No action shall be maintained under 

this chapter unless commenced within three years from the 

day the cause of action accrued. Under this chapter an action 

may be brought in a district court of the United States, in the 

district of the residence of the defendant, or in which the 

cause of action arose, or in which the defendant shall be 

doing business at the time of commencing such action. The 

jurisdiction of the courts of the United States under this 

chapter shall be concurrent with that of the courts of the 

several States.
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FELA

FELA actions brought in state court may not be removed to 
federal court.  28 U.S.C. § 1445(a) (2006).  The procedural 

rules of a state court tort action will apply when a FELA action 

is brought in that state’s courts.  Harding v. Consolidated Rail 

Corp., 620 A.2d 1185, 1188 (Pa.Super. 1993).  But even in 

state courts, the substantive federal law will control the rights 

and obligations of the parties to a FELA action.  St. Louis 

Southwestern Ry. Co. v. Dickerson, 470 U.S. 409, 411 (1985).
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FELA

• 45 U.S. Code § 59. Survival of right of action of person 

injured. Any right of action given by this chapter to a person 

suffering injury shall survive to his or her personal 

representative, for the benefit of the surviving widow or 

husband and children of such employee, and, if none, then of 

such employee’s parents; and, if none, then of the next of kin 

dependent upon such employee, but in such cases there shall 

be only one recovery for the same injury.

24



FELA
Federal cases have held that the causation standard for FELA 

claims is lower than that of common law negligence claims.  

Rogers v. Missouri Pacific R. Co., 352 U.S. 500, 506-507 

(1957); Accord, Ely v. Reading Co., 424 F.2d 758, 726 (C.A.3 

1970); but see Norfolk Southern Ry. Co. v.  Sorrell, 549 U.S. 

158, 173 (2007), (Souter, J, concurring) (Souter, J., argues that 

Rogers did not alter the common law standard of causation, 

joined by Scalia, J. and Alito, J.); see also McBride v. CSX 

Transp., Inc., 598 F.3d 388 (C.A.7 Ill. 2010) (citing Rogers in 

holding that the FELA alters the standard of causation; 

discusses Rogers and Sorrell), aff’d, CSX Transp., Inc. v. 

McBride, 131 S.Ct. 2630 (June 23, 2011) (opinion by Ginsburg, 

J.; Thomas, J., joining in part; Roberts, C.J., Scalia, J., 

Kennedy, J., and Alito, J., dissenting).
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FELA

• CSX Transportation v. McBride, 564 U.S. 685 (2011)

• McBride was a locomotive engineer who filed suit under 

FELA after sustaining a debilitating hand injury.

• At issue was whether the causation instruction endorsed by 

the 7th Circuit was proper in FELA cases where that 

instruction did not include the term “proximate cause,” but did 

tell the jury Defendant’s negligence must “play a part no 

matter how small in bringing about the Plaintiff’s injury.” 

26



FELA
• Justice Ginsberg wrote the Court’s opinion and determined 

that in accordance with the text and purpose of the act;  the 

Court’s decision in Rogers v. Missouri Pacific R. Co.; and the 

uniform view of Federal Appellate Courts, that FELA did not 

incorporate “proximate cause” standards developed in non-

statutory common law tort actions.  

• The Court held that the charge proper in FELA cases simply 

tracked the language Congress employed, informing juries 

that a Defendant railroad caused or contributed to a Plaintiff’s 

injury if the railroad’s negligence played any part in bringing 

about the injury.  

27



FELA

• Unlike Worker’s Compensation, the worker has the right to 

sue for damages in either a state or federal court. 

• FELA awards are also generally much higher than those for 

Worker’s Compensation claims.  

• FELA applies comparative fault to the award.

28



FELA

Originally, railroad employers fought the adoption of the 

Railroad Worker’s Compensation system, whereas railroad 

unions favored this system.  Now, employers would prefer to 

replace FELA with Worker’s Compensation, but labor unions 

argue to maintain FELA.  
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SUSPENSION OF BENEFITS VS. THE 
TERMINATION OF TTD / TPD

Which, When, and How?



THE BASICS

• Indiana Worker’s Compensation Board Forms 

• State Form 54217: Notice of Suspension of Compensation and/or Benefits

• State Form 38911: Report of Temporary Total Disability/Temporary Partial Disability 
Termination



WHEN IS A SUSPENSION OF BENEFITS 
APPROPRIATE?

• A Refusal of treatment, services, and supplies (IC 22-3-3-4(c))/ (IC 22-3-3-7)

• Often happens with missed medical appts/PT appts/rescheduling of appts. What 
constitutes a refusal?

• Refusal or obstruction of examination (IC 22-3-3-6(a))

• Often takes place when Defendant sets a second opinion or “IME.”

• Refusal to accept suitable employment (IC-22-3-3-11)

• What qualifies as suitable employment? What is required to constitute a refusal?

• Refusal of Board ordered autopsy (IC 22-3-3-6(h))



WHEN IS A REPORT OF TTD/TPD 
TERMINATION APPROPRIATE?

• IC 22-3-3-7(c)

• The employee has returned to ANY employment;

• The employee has died;

• The employee has refused to accept suitable employment;

• The employee has refused to undergo a medical examination;

• The employee has received 500 weeks of TTD or has been paid maximum compensation; or

• The employee is unable or unavailable to work for reasons unrelated to the compensable 
injury.

• OTHER…



WHEN IS A TERMINATION OF BENEFITS 
APPROPRIATE?

• OTHER

• TTD benefits shall be terminated and TPD begun because employee has been 
released to part time work suitable to employee’s disability.

• Employer intends to terminate TTD/TPD on ___________ (must be at least four (4) 
days after mailing or two (2) days after personal service) because:

• 1) Treating physician has released employee to full time light duty work and 
employer has appropriate light duty work available, OR

• 2) Treating physician finds employee has reached MMI and/or employee is released 
to full time work (check one)

• With restrictions or Without restrictions.  



THE PROBLEM: TO MUCH OVERLAP?

Suspension:

• A Refusal of treatment, 
services, and supplies; 

• Refusal or obstruction of 
examination; or

• Refusal to accept suitable 
employment 

Termination:

• The employee has refused to 
accept suitable employment

• The employee has refused to 
undergo a medical examination

• The employee is unable or 
unavailable to work for reasons 
unrelated to the compensable 
injury



GUIDANCE FROM THE WCB

• Notice provided on WCBs website regarding which form to file:

• From 2013-2014 

• Notice: Please note that the Notice of Suspension of Compensation 
and/or Benefits - SF 54217 form has been revised to allow for the 
suspension of compensation as well as benefits. As a result, please refrain 
from utilizing the Report Of Temporary Total Disability (TTD)/Temporary 
Partial Disability (TPD) Termination/Reduction - SF 38911 to suspend a 
TTD/TPD agreement. The purpose of the 38911 is to terminate a TTD/TPD 
agreement whereas the 54217 should be used to suspend.

• Does that help?



WCB GUIDANCE (CONT)

•
• Date: December 13, 2019
•
•
• INWCB has posted the Indiana EDI Claims Release 3.1, Version 1.5 EDI Requirement Tables (Rev: 12-12-19, 
Effective: 03-23-20) that are immediately available for download at https://inwcbedi.info/. You will find the 
updated tables under the “EDI Requirements” links on the left-hand side of the page. The changes to each 
document are located in the “INWCB Change Log” at the beginning of each document.
•
• A few changes we would like to draw to your attention are as follows:
•
• Event Table:
•
• Notice of Suspension, State Form 54217 will no longer be required to be filed (by EDI or by paper) with the 
Board. Notice should be sent to the injured worker using the form found on our website 
https://forms.in.gov/Download.aspx?id=8218 but this form will not need to be sent to the Board. We encourage 
those carriers who issue State Form 54217 to retain a copy of the issued form for their records. 

https://inwcbedi.info/
https://forms.in.gov/Download.aspx?id=8218%20


CASE LAW HELP

• Krause v. Indiana University, 866 N.E.2d 846, 847 (Ind Ct. App. 2007)

• Lower back injury to Krause in June 1991, and the claim was accepted by IU.

• Treatment between 1992 and 1994 with Dr. Trammel, who referred Krause to Dr. Gregori 
for pain management.  

• In July 1995, Dr. Gregori gave her a 24%WP PPI rating.  

• Ongoing pain management issues with a discontinuation of treatment by Dr. Gregori for 
violation of pain management contract in May of 1996.  Dr. Gregori agreed to continue to 
treat and then several disagreement on pain medications ensued, as well as direct requests 
to WC for a new treating physician.  

• In June of 1998, Krause began treating with Dr. Wagner as well as  her family physician for 
her injury.  Neither was authorized by WC.



• Krause Continued:

• PPI settlement paid in April of 2002;

• May 2002, 500 weeks of TTD would soon be paid.

• SIF involvement following 500 weeks.

• Issue of unpaid medical expenses.  

• SHM found that medical with Gregori reasonable and ok.  Krause did not have right to 
seek medical on own.  IUPUI not obligated to pay for anything after Gregori.

• Full Board adopted some of SHM findings but said that IU is not relieved of obligation to 
provide further medical care; however, Krause is obligated to comply with IU’s provider’s 
treatment and she is not entitled to direct her own care.



• More Krause

• COA said: in looking at IC 22-3-3-4(c): The employee must be served with a notice 
setting forth the consequences of the refusal under this section. The notice must be in 
a form prescribed by the worker's compensation board.

• IU failed to provide the required prescribed statutory notice to Krause.  Therefore, the 
Board Erred when it failed to find that IU was required to provide medical services to 
Krause after July of 1998.  

• What we know:

• A notice of suspension must be served if Defendant is to make an argument of 
Plaintiff refused medical services, supplies, etc.  



WHEN DOES A NOTICE OF SUSPENSION 
BECOME A TERMINATION?

• Easy determinations on Termination:

• Employee returned to work.

• TTD is terminated at MMI/return to work without restrictions, or with a return to 
work with restrictions.

• Employee has died.

• Easy determinations on Notice of Suspension:

• Are there any?



HYPOTHETICAL ONE

• Defendant accepts Plaintiff ’s injury claim as compensable.  Treatment is authorized 
with Dr. Smith, and Dr. Smith sets Plaintiff ’s next appt for 4 weeks out, which would 
be after 4 weeks of PT, 3 times per week.  PT is authorized one week after it is 
ordered and Plaintiff attends the first 3 sessions, misses two sessions due to having 
cold-like symptoms, and completes the remaining sessions before his return to Dr. 
Smith.  Prior to Plaintiff ’s return to Dr. Smith, Dr. Smith bumps out Plaintiff ’s 
scheduled appt due to PT not being completed as ordered.  

• Should benefits be suspended?  Has Plaintiff REFUSED medical care?

• I think the answer most would come to - no refusal.

• Does missing PT qualify as refusal of medical care?  Has Plaintiff missed medical services?



HYPOTHETICAL TWO

• Defendant accepts Plaintiff ’s injury claim as compensable.  Treatment is authorized with Dr. Smith, and 
Dr. Smith recommends low back surgery and continuing PT.  Surgery is authorized by Defendant, and 
prior to surgery taking place, Dr. Smith tests Plaintiff ’s A1C levels.  The A1C levels come back a little 
high, and Dr. Smith wants to hold off on surgery until such time as the A1C levels go down a point or 
two.  Plaintiff continues with authorized PT in the interim and immediately goes to his PCP for 
treatment to lower his A1Cs.  Plaintiff starts a medical regiment that lowers his A1Cs in about 30-45 
days and is adamant that he never knew he had elevated A1Cs and that it had never been a prior 
concern.  Defendant issues the 38911the day surgery was delayed and refuses to reinstate benefits 
until such time as surgery takes place.

• Was the 38911 proper?  Was medical care or services ever refused?

• Was Plaintiff ever unavailable for treatment?  PT continued?  Does that matter?

• Does no history of A1C/diabetic issues matter?

• Compliance with quickly lowering A1Cs matter?

• What if the A1Cs would not come down in 6 months?  Never? PT ends? Treatment stalls?



HYPOTHETICAL THREE

• Defendant accepts Plaintiff ’s injury claim as compensable.  Treatment is authorized with Dr. Smith, and 
Dr. Smith takes Plaintiff completely off work for 4 weeks.  At the follow-up appt, Dr. Smith allows 
Plaintiff to return to light duty work.  The restrictions change to light duty work on December 1st, a 
Thursday.  On Friday, December 2nd, a light duty offer is sent directly to Plaintiff ’s attorney at 3:30 pm.  
The light duty offer is to start Monday morning, December 5th at 8 am.  Plaintiff cannot start Monday 
morning and says that Plaintiff has to arrange for childcare before returning.  Plaintiff offers to start 
Monday the 12th.  Defendant suspends benefits December the 5th.  Plaintiff is fired on December the 
5th.

• Was it proper to suspend benefits?

• Does Defendant have to restart TTD due to the job termination?

• What if Plaintiff rejected light duty because Plaintiff did not believe he/she could do it?

• What if Plaintiff attempts to accept the job 2 weeks later, 2 months later (after obtaining counsel), a year later? 

• When did the refusal stop?



HYPOTHETICAL FOUR

• Defendant accepts Plaintiff ’s injury claim as compensable.  Treatment is authorized 
with Dr. Smith, and Dr. Smith recommends surgery.  Prior to surgery, Plaintiff is 
asked to pass a drug screen.  It comes back positive for marijuana, and Dr. Smith 
cancels surgery.  Defendant issues the 38911 terminating TTD benefits.  Dr. Smith 
states that she will not operate until such time as Plaintiff passes a drug screen.

• Is 38911 proper?  Should it have been a NOS?

• What if living in a state where marijuana is legal but treating in Indiana?

• What if it was heroine?  What if it was non-prescribed opiates?

• What if the Plaintiff stops immediately, and passes a drug screen quickly, but Dr. Smith will 
not allow surgery until 3 months clear/6 months clear?  



HYPOTHETICAL FIVE

• Defendant accepts Plaintiff ’s injury claim as compensable.  Treatment is authorized with Dr. Smith, and 
Dr. Smith sets a follow-up appointment for 4 weeks out after PT takes place for 3 weeks.  Plaintiff 
fails to attend PT, fails to attend the follow-up appt, and Defendant sends Plaintiff the Notice of 
Suspension to the address that Defendant has on file.  Plaintiff is unrepresented.  Plaintiff calls the 
adjuster 4 months later and asks why she has not been sent back to the doctor.  Defendant states 
that Plaintiff ’s benefits were suspended and explains the process.  Plaintiff says she had moved, and 
that is why she missed the PT and the follow-up doctor’s appt.  Defendant did not send the NOS 
certified.  Defendant has no proof that Plaintiff ever received the NOS.  The NOS is no longer filed 
with the WCB.  Plaintiff has since had surgery that was reasonable and necessary and is seeking bill 
payment by WC.  Plaintiff will remain off work from her surgeon, who does take workers 
compensation benefits and does have workers compensation patients from this carrier, miraculously.

• Can Defendant rely on its’ NOS?

• Can Defendant be held responsible for the bill payment in the interim period?

• Can Defendant be forced to direct care with Plaintiff ’s surgeon going forward?

• Would it have mattered if Plaintiff had been represented?



HYPOTHETICAL SIX

• Defendant accepts Plaintiff ’s injury claim as compensable.  Treatment is authorized with Dr. Smith, and Dr. 
Smith recommends surgery.  Plaintiff wishes to have a few weeks to think over whether surgery is in her best 
interests, and she explains that to Dr. Smith, who says that is reasonable.  After one week, Defendant reaches 
out to Plaintiff ’s counsel and asks about surgery getting scheduled.  Counsel states that the client is weighing 
her options and should know in a week or so.  Defendant suspends benefits two days later.  Plaintiff attends a 
scheduled follow-up (4 weeks after surgical recommendation), and Dr. Smith has another discussion with 
Plaintiff about surgery.  Plaintiff opts to not have surgery, and Dr. Smith states that there is nothing else that 
he can offer and places Plaintiff at MMI and orders an FCE.  Defendant issues a 38911.  Plaintiff has not 
returned to work, and Plaintiff timely requests a Board IME.  Defendant objects stating that benefits were 
suspended and that Plaintiff has not exhausted the recommended care by Dr. Smith.

• Was it proper to issue the NOS before the return to Dr. Smith?  Before 2 weeks after the surgical recommendation?

• Was the 38911 necessary or properly filed?

• When does a NOS turn into a 38911?

• Should Plaintiff be allowed to proceed with the IME over Defendant’s objection?



HYPOTHETICAL SEVEN

• Defendant accepts Plaintiff ’s injury claim as compensable.  Treatment is authorized with Dr. Smith, and Dr. 
Smith recommend light duty and a course of PT.  No light duty can be accommodated, and TTD is paid.  After 
a short course of PT and no resolution of symptoms, Dr. Smith orders an FCE.  The FCE takes place and full 
duty/MMI release is given by Dr. Smith due to an inconsistent FCE.  Plaintiff calls counsel and retains them.  
Within 2 days of the MMI release counsel for Plaintiff contacts the adjuster via email and requests a copy of 
any recent medical, confirmation of the status of benefits, and requests any 38911 that may have just been 
issued.  No response is provided to counsel.  After several follow-up attempts to garner a response, Plaintiff 
files the AAC with the WCB, and 30 days later defense counsel appears.  Defense counsel fails to provide 
Plaintiff ’s counsel with the 38911 for another 45 days, while the claim is being reviewed, despite a request for 
the 38911 the day counsel appeared.  Turns out the 38911 was filed the day after Plaintiff was found to be at 
MMI.  Plaintiff ’s counsel requests an IME the day they receive the 38911.  Defense counsel cannot obtain a 
file-marked copy or prove it was ever served on Plaintiff but believes it was.  

• Did Plaintiff timely request an IME?

• Does Defendant have a duty to timely serve the 38911 on Plaintiff and/or Plaintiff’s counsel?

• Does this give rise to a lack of diligence motion?  What if Plaintiff is found to need surgery upon completion of the IME?



HYPOTHETICAL EIGHT

• Defendant accepts Plaintiff ’s injury claim as compensable.  Treatment is authorized 
with Dr. Smith, and Dr. Smith recommends surgery.  After Dr. Smith recommends 
surgery, Defendant seeks an “IME” with another doctor.  Doctor number two 
recommends surgery.  In the meantime, Defendant conducts surveillance.  Based on 
this footage, Defendant issues a Notice of Suspension of benefits based on Plaintiff 
purported performing an activity that is outside Plaintiff restrictions.  TTD is 
stopped and no further medical care is provided. 
• Is the Notice of Suspension proper?  Based on what?

• Would it matter if the Dr. reviewed the surveillance footage and said surgery is no longer 
necessary?

• Would it matter if the Dr. placed Plaintiff at MMI after the surveillance footage was reviewed 
and a 38911 was issued?
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The Application of Indiana’s Evidentiary / Discovery Rules 
Within the Practice of Indiana Worker’s Compensation 

By: Michael A. Schoening 

The Worker’s Compensation Board only really has one statute specifically pertaining to 

evidence to be introduced at hearing. That statute is Indiana Code §22-3-3-6. The statute is 

limited to medical records by its specific language and sets the standards for admissibility as 

follows: 

(1) The history of the injury, or claimed injury,
as given by the patient.

(2) Your diagnosis concerning the patient’s
physical or mental condition.

(3) Your opinion concerning the causal
relationship, if any, between the injury and the
patient’s physical or mental condition, including the
reasons for your opinion.

(4) Your opinion concerning whether the injury
or claimed injury resulted in a disability or
impairment and, if so, your opinion concerning the
extent of the disability or impairment and the
reasons for the opinion.

(5) Your original signature.

Narrative reports must be exchanged at least thirty (30) days prior to hearing. Any 

objection to the reports must be filed at least twenty (20) days prior to the date of hearing. 

The parties can agree to rules pertaining to exhibits to be introduced. A Pre-Trial Order can be 

entered with deadlines for exchanging exhibits, listing exhibits, listing witnesses, etc. It is not 

clear whether entering into such an order would supersede the requirements of Indiana Code 

§22-3-3-6. An argument could be made that a scheduling order, even if entered as a Pre-Trial
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Order, simply establishes dates for exchange of exhibits or filing objections and the requirements 

of Indiana Code §22-3-3-6 should still apply to the admissibility of narrative reports as exhibits. 

 There is an argument to be made that one cannot avoid the time limits of this rule by 

attempting to depose a doctor witness inside of the thirty-day requirement. Failure to object to a 

medical report as failing to meet the standards of this statute waives any further objection as to 

the adequacy of the statement. The question then arises, are there other ways to introduce 

medical records. Are there any requirements that pertain to non-medical records introduced as 

exhibits at hearing? 

631 IAC 1-1-3. Rules of practice in proceedings 
 
Sec. 3. Except as provided below, the board will not be bound by 
any technical rules of practice in conducting hearings, but will 
conduct hearings and make investigations in reference to the 
questions at issue in a manner as in its judgment is best adapted to 
ascertain and determine expeditiously and accurately the 
substantial rights of the parties and to carry out justly the spirit of 
the Indiana worker’s compensation act (IC 22-3-2 through IC 22-
3-6) and the Indiana worker’s occupational diseases act (IC 22-3-
7). However, the board incorporates by reference the provisions of 
Trial Rules 26 through 37, as amended, of the Indiana Rules of 
Trial Procedure, into this rule. 

 
 631 IAC 1-1-3 specifically states the Board will not be bound by any technical rules of 

practice in conducting hearings. That would suggest the Board could ignore standard evidentiary 

rules applicable in trial practice. Pursuant to 631 IAC 1-1-3, the Board has specifically 

incorporated the trial rules 26-37 which pertain to discovery under their authority to conduct 

hearings. 

Rule 26. General provisions governing discovery. 
(A) Discovery methods. Parties may obtain discovery by one or 
more of the following methods: 
  (1) depositions upon oral examination or written questions; 
  (2) written interrogatories; 
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  (3) production of documents, electronically stored information, or 
things or permission to enter upon land or other property, or 
inspection and other purposes; 
  (4) physical and mental examination; 
  (5) requests for admission. 
Unless the court orders otherwise under subdivision (C) of this 
rule, the frequency of use of these methods is not limited. 

 
 Trial Rule 26 pertains to provisions generally admissible for discovery, including 

depositions, written interrogatories, request for production, and request for admission. 

Rule 30. Depositions upon oral examination 
(A) When depositions may be taken. After commencement of the 
action, any party may take the testimony of any person, including a 
party, by deposition upon oral examination. Leave of court, 
granted with or without notice, must be obtained only if the 
plaintiff seeks to take a deposition prior to the expiration of twenty 
[20] days after service of summons and complaint upon any 
defendant except that leave is not required: 
(1) If a defendant has served a notice of taking deposition or 
otherwise sought discovery; or 
(2) If special notice is given as provided in subdivision (B)(2) of 
this rule. 
The attendance of witnesses may be compelled by the use of a 
subpoena as provided in Rule 45. The deposition of a person 
confined in prison may be taken only by leave of court on such 
terms as the court prescribes. 
(B) Notice of examination: general requirements – Special notice – 
Non-stenographic recording – Production of documents and things 
– Deposition of organization. 
(1) A party desiring to take the deposition of any person upon oral 
examination shall give reasonable notice in writing to every other 
party to the action. The notice shall state the time and place for 
taking the deposition and the name and address of each person to 
be examined, if known, and, if the name is not known, a general 
description sufficient to identify him or the particular class or 
group to which he belongs. If a subpoena duces tecum is to be 
served on the person to be examined, a designation of the materials 
to be produced thereunder shall be attached to or included in the 
notice. 
(2) Leave of court, when required by subdivision (A) of this rule, is 
not required for the taking of a deposition by plaintiff if the notice: 
(a) States that the person to be examined is about to go out of the 
state or will be unavailable for examination unless his deposition is 
taken before expiration of the twenty-day period; and 
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(b) Sets forth facts to support the statement. 
The plaintiff’s attorney shall sign the notice, and his signature 
constitutes a certification by him that to the best of his knowledge, 
information, and belief, the statement and supporting facts are true. 
The sanctions provided by Rule 11 are applicable to the 
certification. 
If any party shows that when he was served with notice under this 
subdivision (B)(2) he was unable through the exercise of diligence 
to obtain counsel to represent him at the taking of the deposition, 
the deposition may not be used against him. 
(3) The court may for cause shown enlarge or shorten the time for 
taking the deposition. 
(4) If a party taking a deposition wishes to have the testimony 
recorded other than in a manner provided in Rule 74, the notice 
shall specify the manner of recording and preserving the 
deposition. The court may require stenographic taking or make any 
other order to assure that the recoded testimony will be accurate 
and trustworthy. 
(5) The notice to a deponent may be accompanied by a request 
made in compliance with Rule 34 for the production of documents 
and tangible things at the taking of the deposition. 
(6) A party may in his notice name as the deponent an 
organization, including without limitation a governmental 
organization, or a partnership and designate with reasonable 
particularity the matters on which examination is requested. The 
organization so named shall designate one or more officers, 
directors, or managing agents, executive officers, or other persons 
duly authorized and consenting to testify on its behalf. The persons 
so designated shall testify as to matters known or available to the 
organization. This subdivision (B)(6) does not preclude taking a 
deposition by any other procedure authorized in these rules. 
(C) Examination and cross-examination – Record of examination – 
Oath – Objections. Examination and cross-examination of 
witnesses may proceed as permitted at the trial under the 
provisions of Rule 43(B). The officer before whom the deposition 
is to be taken shall put the witness on oath and shall personally, or 
by someone acting under his direction and in his presence, record 
the testimony of the witness. The testimony shall be taken 
stenographically or recorded by any other means designated in 
accordance with subdivision (B)(4) of this rule. If requested by one 
of the parties, the testimony shall be transcribed. 
All objections made at the time of examination to the qualifications 
of the officer taking the deposition, or to the manner of taking it, or 
to the evidence presented, or to the conduct of any party, and any 
other objection to the proceedings, shall be noted by the officer 
upon the deposition. When there is an objection to a question, the 
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objection and reason therefor shall be noted, and the question shall 
be answered unless the attorney instructs the deponent not to 
answer, or the deponent refuses to answer, in this case either party 
may have the question certified by the Reporter, and the question 
with the objections thereto when so certified shall be delivered to 
the party requesting the certification who may then proceed under 
Rule 37(A). In lieu of participating in the oral examination, parties 
may serve written questions on the party taking the deposition and 
require him to transmit them to the officer, who shall propound 
them to the witness and record the answers verbatim. 

 
 Rule 27 and Rule 30 lay the general ground rules for the taking of depositions most 

commonly taken advantage of. 

Rule 31. Deposition of witnesses upon written questions. 
(A) Serving questions – Notice. After commencement of the 
action, any party may take the testimony of any person, including a 
party, by deposition upon written questions. The attendance of 
witnesses may be compelled by the use of subpoena as provided in 
Rule 45. The deposition of a person confined in prison may be 
taken only by leave of court on such terms as the court prescribes. 
A party desiring to take a deposition upon written questions shall 
serve them upon every other party with a notice stating: 
(1) The name and address of the person who is to answer them, if 
known, and if the name is not known, a general description 
sufficient to identify him or the particular class or group to which 
he belongs; and 
(2) The name or descriptive title and address of the officer before 
whom the deposition is to be taken. 
A deposition upon written questions may be taken of an 
organization, including a governmental organization, or a 
partnership in accordance with the provisions of Rule 30(B)(6). 
Within twenty [20] days after the notice and written questions are 
served, a party may serve cross questions upon all other parties. 
Within ten [10] days after being served with cross questions, a 
party may serve redirect questions upon all other parties. Within 
ten [10] days after being served with redirect questions, a party 
may serve recross questions upon all other parties. The court may 
for cause shown enlarge or shorten the time. 

 
 
 

Rule 33. Interrogatories to parties. 
(A) Availability – Procedures for use. Any party may serve upon 
any other party written interrogatories to be answered by the party 
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served or, if the party served is an organization including a 
governmental organization, or a partnership, by an officer or agent, 
who shall furnish such information as is available to the party. 
Interrogatories may, without leave of the court, be served upon the 
plaintiff after commencement of the action and upon any other 
party with or after service of the summons and complaint upon that 
party. 

 
 The requirements pertaining to the admissibility of depositions are set out in Rule 32. 

Rule 33 outlines the parameters of interrogatories. 

Rule 34. Production of documents, electronically stored 
information, and things and entry upon land for inspection and 
other purposes. 
(A) Scope. Any party may serve on any other party a request: 
(1) to produce and permit the party making the request, or someone 
acting on the requester’s behalf, to inspect and copy any 
designated documents or electronically stored information 
(including, without limitations, writings, drawings, graphs, charts, 
photographs, sound recordings, images and other data or data 
compilations from which information can be obtained or 
translated, if necessary, by the respondent into reasonably usable 
form) or to inspect and copy, test, or sample any designated 
tangible things which constitute or contain matters within the 
scope of Rule 26(B) and which are in the possession, custody or 
control of the party upon whom the request is served; or 
(2) to permit entry upon designated land or other property in the 
possession or control of the party upon whom the request is served 
for the purpose of inspection and measuring, surveying, 
photographing, testing, or sampling the property or any designated 
object or operation thereon, within the scope of Rule 26(B). 
(B) Procedure. The request may, without leave of court, be served 
upon the plaintiff after commencement of the action and upon any 
other party with or after service of the summons and complaints 
upon that party. The request shall set forth the items to be 
inspected either by individual item or by category, and describe 
each item and category with reasonable particularity. The quest 
may specify the form or forms in which electronically stored 
information is to be produced. The request shall specify a 
reasonable time, place, and manner of making the inspection and 
performing the related acts. Service is dispensed with if the 
whereabouts of the parties is unknown. 
The party upon whom the request is served shall serve a written 
response within a period designated in the request, not less than 
thirty [30] days after the service thereof or within such shorter or 
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longer time as the court may allow. The response shall state, with 
respect to each item or category, that inspection and related 
activities will be permitted as requested, unless it is objected to, 
including an objection to the requested form or forms for 
producing electronically stored information, stating in which event 
the reasons for objection shall be stated. If objection is made to 
part of an item or category, the part shall be specified. If objection 
is made to the requested form or forms for producing electronically 
stored information – or if no form was specified in the request – 
the responding party must state the form or forms it intends to use. 
The party submitting the request may move for an order under 
Rule 37(A) with respect to any objection to or other failure to 
respond to the request or any part thereof, or any failure to permit 
inspection as requested. 
Unless the parties otherwise agree, or the court otherwise orders, a 
party who produces documents for inspection shall produce them 
as they are kept in the usual course of business or shall organize 
and label them to correspond with the categories in the request. 
If a request for electronically stored information does not specify 
the form or forms of production, a responding party must product 
the information in a form or forms in which it is ordinarily 
maintained or in a form or forms that are reasonably usable. 
A party need not product the same electronically stored 
information in more than one form. 
(C) Application to non-parties: 
(1) A witness or person other than a party may be requested to 
produce or permit the matters allowed by subsection (A) of this 
rule. Such request shall be served upon other parties and included 
in or with a subpoena served upon such witness or person. 
(2) Neither a request nor subpoena to produce or permit as 
permitted by this rule shall be served upon a non-party until at least 
fifteen (15) days after the date on which the party intending to 
serve such request or subpoena serves a copy of the proposed 
request and subpoena on all other parties. Provided, however, that 
if such request or subpoena relates to a matter set for hearing 
within such fifteen (15) day period or arises out of a bona fide 
emergency, such request or subpoena may be served upon a non-
party one (1) day after receipt of the proposed request or subpoena 
by all other parties. 

 
 Rule 34 the use of request for production. Rule 35 physical examination of persons which 

should or could dovetail with Indiana Code §22-3-3-6.  

Rule 36. Requests for admission. 
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(A) Request for admission. A party may serve upon any other party 
a written request for the admission, for purposes of the pending 
action only, of the truth of any matters within the scope of Rule 
26(B) set forth in the request, including the genuineness of any 
documents described in the request. Copies of documents shall be 
served with the request unless they have been or are otherwise 
furnished or made available for inspection and copying. The 
request may, without leave of court, be served upon the plaintiff 
after commencement of the action and upon any other party with 
or after service of the summons and complaint upon that party. 
Each matter of which an admission is requested shall be separately 
set forth. The matter is admitted unless, within a period designated 
in the request, not less than thirty [30] days after service thereof or 
within such shorter or longer time as the court may allow, the party 
to whom the request is directed serves upon the party requesting 
the admission a written answer or objection addressed to the 
matter, signed by the party or by his attorney. If objection is made, 
the reasons therefor shall be stated. The answer shall specifically 
deny the matter or set forth in detail the reasons why the answering 
party cannot truthfully admit or deny the matter. A denial shall 
fairly meet the substance of the requested admission, and when 
good faith requires that a party qualify his answer or deny only a 
part of the matter of which an admission is requested, he shall 
specify so much of it as is true and qualify or deny the remainder. 
An answering party may not give lack of information or 
knowledge as a reason for failure to admit or deny unless he states 
that he has made reasonable inquiry and that the information 
known or readily obtainable by him is insufficient to enable him to 
admit or deny or that the inquiry would be unreasonably 
burdensome. A party who considers that a matter of which an 
admission has been requested presents a genuine issue for trial may 
not, on that ground alone, object to the request; he may, subject to 
the provisions of Rule 37(C), deny the matter or set forth reasons 
why he cannot admit or deny it. 
The party who has requested the admissions may move for an 
order with respect to the answers or objections. Unless the court 
determines that an objection is justified, it shall order that an 
answer be served. If the court determines that an answer does not 
comply with the r4equirements of this rule, it may order either that 
the matter is admitted or that an amended answer be served. The 
court may, in lieu of these orders, determine that final disposition 
of the request be made at a pre-trial conference or at a designated 
time prior to trial. The provisions of Rule 37(A)(4) apply to the 
award of expenses incurred in relation to the motion. 
(B) Effect of admission. Any matter admitted under this rule is 
conclusively established unless the court on motion permits 
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withdrawal or amendment of the admission. Subject to the 
provisions of Rule 16 governing amendment of a pre-trial order, 
the court may permit withdrawal or amendment when the 
presentation of the merits of the action will be subserved thereby 
and the party who obtained the admission fails to satisfy the court 
that withdrawal or amendment will prejudice him in maintaining 
his action or defense on the merits. Any admission made by a party 
under this rule is for the purpose of the pending action only and is 
not an admission by him for any other purpose nor may it be used 
against him in any other proceeding. 

 
 Rule 36 outlines the rules pertaining to request for admission and Rule 37 sets out 

sanctions for failing to cooperate in discovery. 

 While the Board has declared, pursuant to 631 IAC 1-1-3, they are not bound by 

technical rules, their adoption of the specific trial rules pertaining to discovery suggest those 

rules can be cited and argued as a basis for certain actions pertaining to hearing preparation and 

evidence presentation. It has long been the policy of the Board to encourage parties to exchange 

evidence informally rather than pursue formal discovery. However, there are occasions when 

counsel may reasonably conclude they are ethically obligated to force compliance with the 

formal rules of discovery and evidence in preparation for or at hearing. The adoption of these 

discovery rules by the Board formally puts parties on notice the rules can be used both 

offensively and defensively where necessary. This allows for formal discovery related motion 

practice leading up to and during hearing. 

 
RULES OF EVIDENCE 

 
RULE 201. Judicial Notice 
(a) Kinds of Facts. A court may take judicial notice of a fact. A 
judicially-noticed fact must be one not subject to reasonable 
dispute in that it is either (1) generally known within the territorial 
jurisdiction of the trial court, or (2) capable of accurate and ready 
determination by resort to sources whose accuracy cannot 
reasonably be questioned. 

9



(b) Kinds of Laws. A court may take judicial notice of law. Law 
includes (1) the decisional, constitutional, and public statutory law, 
(2) rules of court, (3) published regulations of governmental 
agencies, (4) codified ordinances of municipalities, and (5) laws of 
other governmental subdivisions of the United States or of any 
state, territory or other jurisdiction of the United States. 
(c) When Discretionary. A court may take judicial notice, 
whether requested or not. 
(d) When Mandatory. A court shall take judicial notice if 
requested by a party and supplied with the necessary information. 
(e) Opportunity to be Heard. A party is entitled, upon timely 
request, to an opportunity to be heard as to the propriety of taking 
judicial notice and the tenor of the matter noticed. In the absence 
of prior notification, the request may be made after judicial notice 
has been taken. 
(f) Time of Taking Notice. Judicial notice may be taken at any 
stage of the proceeding. 
(g) Instructing the Jury. In a civil action or proceeding, the court 
shall instruct the jury to accept as conclusive any fact judicially 
noticed. In a criminal case, the court shall instruct the jury that it 
may, but is not required to, accept as conclusive any fact judicially 
noticed. 

 
 Rule 201 of the Indiana Rules of Evidence provides for judicial notice. Judicial notice is 

limited to evidence that is either generally known and credible or capable of accurate and ready 

determination as to its accuracy and credibility. The Board specifically has indicated, pursuant to 

631 IAC, it may take judicial notice of its prior findings or of materials filed with the Board 

under its looser rules of procedure and under rule 201, as those materials filed with the Board 

should be capable of determination of their accuracy and credibility. 

RULE 609. Impeachment by Evidence of Conviction of Crime 
(a) General Rule. For the purpose of attacking the credibility of a 
witness, evidence that the witness has been convicted of a crime or 
an attempt of a crime shall be admitted but only if the crime 
committed or attempted is (1) murder, treason, rape, robbery, 
kidnapping, burglary, arson, criminal confinement or perjury; or 
(2) a crime involving dishonesty or false statement. 
(b) Time Limit. Evidence of a conviction under this rule is not 
admissible if a period of more than ten years has elapsed since the 
date of the conviction or, if the conviction resulted in confinement 
of the witness then the date of the release of the witness from the 
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confinement unless the court determines, in the interests of justice, 
that the probative value of the conviction supported by specific 
facts and circumstances substantially outweighs its prejudicial 
effect. However, evidence of a conviction more than ten years old 
as calculated herein is not admissible unless the proponent gives to 
the adverse party sufficient advance written notice of intent to use 
such evidence to provide the adverse party with a fair opportunity 
to contest the use of such evidence. 

 
 Credibility of witnesses can be impeached by evidence of conviction of a crime. This rule 

is limited to crimes which bear upon credibility. Those crimes which maybe used for 

impeachment are specifically listed under Rule 609 and include murder, treason, rape, robbery, 

kidnapping, burglary, arson, criminal confinement, or perjury, as well as a crime involving 

dishonestly or false statement, such as perjury. Evidence of a conviction for any of these crimes 

is not admissible if more than 10 years has passed since the date of conviction. Proof of criminal 

conviction should be made by submission of an official record which should be submitted as a 

certified exhibit as an official record or business record under the exceptions to be discussed 

subsequently. This obviously requires advanced preparation to obtain the record in a form that 

can be admitted and would likely be introduced during the cross examination of the witness 

whose credibility is to be impeached. 

RULE 612. Writing or Object Used to Refresh Memory. 
(a) While Testifying. If, while testifying, a witness uses a writing 
or object to refresh the witness’s memory, an adverse party is 
entitled to have the writing or object produced at the trial, hearing, 
or deposition in which the witness is testifying. 
(b) Before Testifying. If, before testifying, a witness uses a 
writing or object to refresh the witness’s memory for the purpose 
of testifying and the court in its discretion determines that the 
interests of justice so require, an adverse party is entitled to have 
the writing or object produced, if practicable, at the trial, hearing, 
or depositions in which the witness is testifying. 

 
 Witnesses often cannot recall specific dates, times, events, or statements. They may 

testify to a general knowledge of a set of facts. Rule 612 allows for the use of a writing or other 
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object to refresh the witness’ memory. If this process were to be followed by the book, one 

would ask the witness if they had previously prepared or seen a document or thing which would 

help them recall the facts to which they were being asked to testify. If they stated yes, they would 

then be asked if it would help them refresh their memory by looking at that object. If they said 

yes, the object would be provided and then removed from the witness’ possession and the 

question re-asked. 

 Often witnesses are allowed to review notes, records, or other materials while they 

testify. The parties often request permission to allow a witness to review those materials either 

during testimony in deposition or hearing. However, one should be prepared to use this rule to 

refresh the memory of a witness should the parties agree or a party request and be granted a 

limitation on witnesses requiring them to testify from memory without reference to notes, charts 

or exhibits. 

RULE 613. Prior Statements of Witnesses 
(a) Examining Witness Concerning Prior Statement. In 
examining a witness concerning a prior statement made by the 
witness, whether written or not, the statement need not be shown 
nor its contents disclosed to the witness at that time, but on request 
the same shall be shown or disclosed to opposing counsel. 
(b) Extrinsic Evidence of Prior Inconsistent Statement of 
Witness. Extrinsic evidence of a prior inconsistent statement by a 
witness is not admissible unless the witness is afforded an 
opportunity to explain or deny the same and the opposite party is 
afforded an opportunity to interrogate the witness thereon, or the 
interests of justice otherwise require. This provision does not apply 
to statements of a party-opponent as defined in Rule 801(d)(2). 

 
 Rule 613 provides for the use of prior statements of witnesses. This rule applies to parties 

as witnesses as well. This would include statements made by parties in prior hearings. The 

witness could be cross examined or their memory refreshed by reference to a written copy of that 

recorded statement from a prior hearing or proceeding. 
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 For various reasons, whether impeachment or to refresh recollection, the statement to be 

used to challenge a witness’ testimony at hearing should be present and available. In order to be 

admissible as an exhibit, the statement should be obtained in a manner which complies with one 

of the exceptions to hearsay discussed subsequently. It would be difficult to effectively cross-

examine a witness and impeach their current testimony by use of a prior statement unless the 

prior statement was in a form that was admissible as evidence for the judge to compare to the 

witness’ current testimony and determine whether or not the statements were contradictory. 

RULE 615. Separation of Witnesses. 
At the request of a party, the court shall order witnesses excluded 
so that they cannot hear the testimony of or discuss testimony with 
other witnesses, and it may make the order on its own motion. This 
rule does not authorize the exclusion of (1) a party who is a natural  
person, or (2) an officer or employee of a party that is not a natural 
person designated as its representative by its attorney, or (3) a 
person whose presence is shown by a party to be essential to the 
presentation of the party’s cause. 

 
 Rule 615 provides for separation of witnesses. Either party is entitled to have one 

representative present during all testimony. Other witnesses would be removed from the hearing 

room during the course of other parties’ testimony. All witnesses should be directed not to 

discuss their testimony or any other person’s testimony with any other witness or party. 

 A separation of witnesses can be used at hearing or deposition. A separation of witnesses 

is often not necessary or productive. However, where there are questions about facts, especially 

those regarding the facts surrounding an accident or injury, a separation of witnesses may be 

prudent. Obviously, if the effort is to obtain independent testimony about disputed facts 

regarding the existence of a particular event or events, a separation of witnesses prevents 

witnesses from comparing their recollection to testimony they hear before they present their 

testimony. The process can be used in hearing and deposition. 
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RULE 701. Opinion Testimony by Lay Witnesses 
If the witness is not testifying as an expert, the witness’s testimony 
in the form of opinions or inferences is limited to those opinions or 
inferences which are (a) rationally based on the perception of the 
witness and (b) helpful to a clear understanding of the witness’s 
testimony or the determination of a fact in issue. 

 

 Rule 701 allows for opinion testimony by lay witnesses. There is case law which allows 

claimants to testify about their perceived disability. Obviously, those witnesses’ testimony would 

be subject to challenge as to their credibility and understanding of the precise nature and 

components of the facts or opinions they are providing testimony to support. 

RULE 702. Testimony by Experts 
(a) If scientific, technical, or other specialized knowledge will 
assist the trier of fact to understand the evidence or to determine a 
fact in issue, a witness qualified as an expert by knowledge, skill, 
experience, training, or education, may testify thereto in the form 
of an opinion or otherwise. 
(b) Expert scientific testimony is admissible only if the court is 
satisfied that the scientific principles upon which the expert 
testimony rests are reliable. 

 
 Rule 702 provides the requirement that testimony of experts must be deemed based upon 

appropriate scientific principles and reliable.  

 The testimony of experts has additional layers of requirements not present for lay 

witnesses. This is due to the fact the subject matter of expert testimony depends upon the 

credibility, training, and expertise of the witness offering an expert opinion. Thus, the use of 

curriculum vitae and other materials to establish the education, training, and/or certification, if 

necessary, of the witness are all necessary. Those elements establish whether or not a Hearing 

Member or fact finder can rely upon the testimony of a particular witness on a particular fact. 

 The second layer of inquiry is directed at the opinion of the expert after their 

qualifications and credentials have been established. In order to be dispositive, the opinion of an 
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expert must not only be formulated by an expert whose qualifications are established but the 

opinion must be supported by evidence establishing the opinion was reached based upon facts, 

principles, and conditions that are commonly relied upon and deemed determinative by the 

experts who offer opinions on those questions. There are standards for the reliability of medical 

opinions on causation. There are similar but distinguishable standards for opinions on scientific 

facts and conditions. A great deal of medical evidence can be introduced in worker’s 

compensation and even more so in occupational disease cases relative to not only the medical 

condition but also the conditions, exposures, and materials that contribute to or cause the alleged 

injury or are cited as safety equipment, safety policies, etc. 

RULE 703. Basis of Opinion Testimony by Experts 
The facts or data in the particular case upon which an expert bases 
an opinion or inference may be those perceived by or made known 
to the expert at or before the hearing. Experts may testify to 
opinions based on inadmissible evidence, provided that it is of the 
type reasonably relied upon by experts in the field. 

 
 Rule 703 allows an expert opinion to be based upon inadmissible evidence so long as that 

evidence is of the type reasonably relied upon by that type of expert to reach an opinion. The 

expert may be required to disclose all facts underlying their opinion. 

HEARSAY 
 

 Hearsay is defined as a statement made by a declarant out of court which is introduced 

for the purpose of establishing the truth of the statement. The methods of introducing hearsay 

depend upon, to a degree, whether or not the out-of-court declarant is available or unavailable for 

testimony at hearing. 

 Hearsay evidence is admissible at hearing. However, it cannot be the basis for a finding 

of fact unless corroborated by other evidence. Thus, one should consider whether that hearsay 

evidence may be corroborated or not, whether it can be introduced under another rule or 
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exception to the Hearsay Rule.  An argument can be made that if the objection to the evidence on 

the basis is cured by admission through a recognized exception to the Hearsay Rule that evidence 

then can become the basis for a finding of fact without corroboration.  

 While the Board is not bound by the technical rules of procedure for the purpose of 

hearing, those rules should still be considered as they impact how evidence could or should be 

admitted and the limits on its consideration by a Hearing Member.  

RULE 803. Hearsay Exceptions: Availability of Declarant 
Immaterial 
The following are not excluded by the hearsay rule, even though 
the declarant is available as a witness. 
(1) Present sense impression. A statement describing or explaining 
a material event, condition, or transaction, made while the 
declarant was perceiving the event, condition or transaction, or 
immediately thereafter. 
(21) Excited utterance. A statement relating to a startling event or 
condition made while the declarant was under the stress of 
excitement caused by the event or condition. 
(3) Then existing mental, emotional, or physical condition. A 
statement of the declarant’s then existing state of mind, emotion, 
sensation, or physical condition (such as intent, plan, motive, 
design, mental feeling, pain and bodily health), but not including a 
statement of memory or belief to prove the fact remembered or 
believed unless it related to the execution, revocation, 
identification, or terms of declarant’s will. 
(4) Statements for purposes of medical diagnosis or treatment. 
Statements made for purposes of medical diagnosis or treatment 
and describing medical history, or past or present symptoms, pain, 
or sensations, or the inception or general character of the cause or 
external source thereof insofar as reasonably pertinent to diagnosis 
or treatment. 
(5) Recorded recollection. A memorandum or record concerning a 
matter about which a witness once had knowledge but now has 
insufficient recollection to enable the witness to testify fully and 
accurately, shown to have been made or adopted by the witness 
when the matter was fresh in the witness’s memory and to reflect 
that knowledge correctly. If admitted, the memorandum or record 
may be read into evidence but may not itself be received as an 
exhibit unless offered by an adverse party. 
(6) Records of regularly conducted business activity. A 
memorandum, report, record, or data compilation, in any form, of 
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acts, events, conditions, opinions, or diagnoses, made at or near the 
time by, or from information transmitted by, a person with 
knowledge, if kept in the course of a regularly conducted business 
activity, and if it was the regular practice of that business activity 
to make the memorandum, report, record, or data compilation, all 
as shown by the testimony or affidavit of the custodian or other 
qualified witness, unless the source of information or the method 
or circumstances of preparation indicate a lack of trustworthiness. 
The term “business” as used in this Rule includes business, 
institution, association, profession, occupation, and calling of 
every kind, whether or not conducted for profit. 
(7) Absence of entry in records kept in accordance with the 
provisions of paragraph (6). Evidence that a matter is not included 
in the memoranda, reports, records, or data compilations, in any 
form, kept in accordance with the provisions of paragraph (6), to 
prove the nonoccurrence or nonexistence of the matter, if the 
matter was of a kind of which a memorandum, report, record, or 
data compilation was regularly made and preserved, unless the 
sources of information or other circumstances indicate lack of 
trustworthiness. 
(8) Public records and reports. Unless the sources of information or 
other circumstances indicate lack of trustworthiness, records, 
reports, statements, or data compilations in any form, of a public 
office or agency, setting forth its regularly conducted and regularly 
recorded activities, or matters observed pursuant to duty imposed 
by law and as to which there was a duty to report, or factual 
findings resulting from an investigation made pursuant to authority 
granted by law. The following are not within this exception to the 
hearsay rule: (a) investigative reports by police and other law 
enforcement personnel, except when offered by an accused in a 
criminal case; (b) investigative reports prepared by or for a 
government, a public office, or an agency when offered by it in a 
case in which it is a party; (c) factual findings offered by the 
government in criminal cases; and (d) factual findings resulting 
from special investigation of a particular complaint, case, or 
incident, except when offered by an accused in a criminal case. 
(9) Records of vital statistics. Records or data compilations in any 
form, of births, fetal deaths, deaths, or marriages, if the report 
thereof was made to a public office pursuant to requirements of 
law. 
(10) Absence of public record or entry. To prove the absence of a 
record, report, statement, or data compilation in any form, or the 
nonoccurrence or nonexistence of a matter of which a record, 
report, statement, or data compilation in any form was regularly 
made and preserved by a public office or agency, evidence in the 
form of a certification in accordance with Rule 902, or testimony, 

17



that a diligent search failed to disclose the record, report, 
statement, or data compilation, or entry. 
(11) Records of religious organizations. Statements of births, 
marriages, divorces, deaths, legitimacy, ancestry, relationship by 
blood or marriage, or other similar facts of personal or family 
history, contained in a regularly kept record of a religious 
organization. 
(12) Marriage, baptismal, and other similar certificates. Statements 
of fact contained in a certificate that the maker performed a 
marriage or other ceremony or administered a sacrament, made by 
a clergyman, public official, or other person authorized by the rules 
of practices of a religious organization or by law to perform the act 
certified, and purporting to have been issued at the time of the act 
or within a reasonable time thereafter. 
(13) Family records. Statements of Fact concerning personal or 
family history contained in family Bibles, genealogies, charts, 
engravings on rings, inscriptions on family portraits, engravings on 
urns, crypts, or tombstones, or the like. 
(14) Records of documents affecting an interest in property. The 
record of a document purporting to establish or affect an interest in 
property, as proof of the content of the original recorded document 
and its execution and delivery by each person by whom it purports 
to have been executed, if the record is a record of a public office 
and an applicable statute authorized the recording of documents of 
that in in that office. 
(15) Statements in documents affecting an interest in property. A 
statement contained in a document purporting to establish or affect 
an interest in property if the matter stated was relevant to the 
purposes of the document, unless dealings with the property since 
the document was made have been inconsistent with the truth of 
the statement or the purport of the document. 
(16) Statements in ancient documents. Statements in a document in 
existence thirty years or more, the authenticity of which is 
established. 
(17) Market reports, commercial publications. Market quotations, 
tabulations, lists, directories, or other published compilations, 
generally used and relied upon by the public or by persons in 
particular occupations. 
(18) Learned treatises. To the extent called to the attention of an 
expert witness upon cross-examination or relief upon by the expert 
witness in direct examination, statements contained in published 
treatises, periodicals, or pamphlets that contradict the expert’s 
testimony on a subject of history, medicine, or other science or art, 
established as a reliable authority by the testimony or admission of 
the witness or by other expert testimony or by judicial notice. If 
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admitted, the statements may be read into evidence but may not be 
received as exhibits. 
(19) Reputation concerning personal or family history. Reputation 
among members of a person’s family by blood, adoption, or 
marriage, or among a person’s associates, or in the community, 
concerning a person’s birth, adoption, marriage, divorce, death, 
legitimacy, relationship by blood adoption, or marriage, ancestry, 
or other similar fact of a person’s personal or family history. 
(20) Reputation concerning boundaries or general history. 
Reputation in a community, arising before the controversy, as to 
boundaries of or customs affecting lands in the community, and 
reputation as to events of general history important to the 
community or state or nation in which located. 
(21) Reputation as to character. Reputation of a person’s character 
among associates or in the community. 
(22) Judgment of previous conviction. Evidence of a final 
judgment entered after a trial or upon a plea of guilty (but n ot 
upon a plea of nolo contendere) adjudging a person guilty of a 
crime punishable by death or imprisonment in excess of one year, 
to prove any fact essential to sustain the judgment, but not 
including, when offered by the government in a criminal 
prosecution for purposes other than impeachment, judgments 
against persons other than the accused. The pendency of an appeal 
may be shown but does not affect admissibility. 
(23) Judgment as to person, family, or general history, or 
boundaries. Judgments as proof of matters of personal, family or 
general history, or boundaries, essential to the judgment, if the 
same would be provable by evidence of reputation. 

 
A.  Statements that would otherwise be inadmissible as hearsay may be admissible if they are 

a statement of an out of court person’s present sense impression, excited utterance, or a statement 

of their then existing mental, emotional, or physical condition. All of these statements can be 

important in the worker’s compensation setting. A witness to an incident may describe 

statements made by an injured worker or anyone else at the work scene if one can establish one 

of these exceptions are met. 

B.  Statements made for the purpose of medical diagnosis can be admissible. However, this 

is simply a statement upon which a physician may or may not have relied. It does not establish 

causation or constitute a medical finding.  
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C. Recorded recollection memorandum of statements made by a witness who now cannot 

recall those statements may be admissible if it can be shown the recorded recollection was made 

and adopted by the witness when the matter was fresh in the witness’ memory and reflects their 

knowledge correctly at that time.  

D. Records of regularly conducted business activity. A memorandum, report, records, or 

compilation of materials kept in the regular course of business may be admissible as an 

exception to the hearsay rule. The record must have been created at or near the time the 

information was generated by a person with knowledge of the information and recorded in the 

regular course of business activity. It must be shown it is the regular practice of that business to 

record, report, or collect the data being asserted as a regular business record. The supporting 

findings to allow this information as a regular business record can be done by testimony or 

affidavit by a qualified witness.  

E. The absence of an entry in a record that is kept as a regular business record can be used to 

create a negative inference. If records are established as regular business records, the absence of 

an entry that would be appropriate can be cited as an indication challenging testimony about that 

fact that does not appear within the regular business records. There are certain public records that 

are not included with the exception of hearsay. Investigative reports by police, law enforcement, 

government, or public office. Market reports, commercial publications, quotations, in essence 

compilations of data generally used and relied upon by the public are exceptions to the hearsay 

rule. This can include weather reports. 

F. Learned treatise. To the extent used to direct a witness or expert witness on specific 

points during direct or cross examination, a learned treatise can be used. The treatise can be used 

to contradict or support the expert’s testimony. The subject must be established by a reliable 

20



authority before that learned treatise can be used to challenge a witness statement. The Hearing 

Member can be asked to rule upon their determination the material being submitted as a learned 

treatise is qualified before being used to cross examine or support a witness’ testimony. 

RULE 804. Hearsay Exceptions: Declarant Unavailable 
(a) Definition of Unavailability. “Unavailability as a witness” 
includes situations in which the declarant (1) is excepted by ruling 
of the court on the ground of privilege from testifying concerning 
the subject matter of the declarant’s statement; or (2) persists in 
refusing to testify concerning the subject matter of the declarant’s 
statement despite an order of the court to do so; or (3) testifies to a 
lack of memory of the subject matter of the declarant’s statement; 
or (4) is unable to be present or to testify at the hearing because of 
death or then existing physical or mental illness or infirmity; or (5) 
is absent from the hearing and the proponent of a statement has 
been unable to procure the declarant’s attendance by process or 
other reasonable means. A declarant is not unavailable as a witness 
if exemption, refusal, claim of lack of memory, inability, or 
absence is due to the procurement or wrongdoing of the proponent 
of a statement for the purpose of preventing the witness from 
attending or testifying. 
(b) Hearsay Exceptions. The following are not excluded by the 
hearsay rule if the declarant is unavailable as a witness. 
(1) Former testimony. Testimony given as a witness at another 
hearing of the same or different proceedings, or in a deposition 
taken in compliance with the law in the course of the same or 
another proceedings, if the party against whom the testimony is 
now offered, or, in a civil action or proceedings, a predecessor in 
interest, had an opportunity and similar motive to develop the 
testimony by direct, cross, or redirect examination. 
(2) Statement under belief of impending death. A statement made 
by a declarant while believing that the declarant’s death was 
imminent, concerning the cause or circumstances of what the 
declarant believed to be impending death. 
(3) Statement against interest. A statement which was at the time 
of its making so far contrary to the declarant’s pecuniary or 
proprietary interest, or so far tended to subject the declarant to civil 
or criminal liability, or to render invalid a claim by the declarant 
against another, that a reasonable person in the declarant’s position 
would not have made the statement unless believing it to be true. A 
statement or confession offered against the accused in a criminal 
case, made by a codefendant or other person implicating both the 
declarant and the accused, is not within this exception. 
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(4) Statement of personal or family history. (A) A statement 
concerning the declarants own birth, adoption, marriage, divorce, 
legitimacy, relationship by blood, adoption, or marriage, ancestry, 
or other similar fact of person or family history, even though 
declarant had no means of acquiring personal knowledge of the 
matter stated; or (B) a statement concerning the foregoing matters, 
and death also, of another person, if the declarant was related to the 
other by blood, adoptions, or marriage or was so intimately 
associated with the other’s family as to be likely to have accurate 
information concerning the matter declared. 

 
 Rule 804 provides a hearsay exception where a witness is unavailable. A witness may be 

unavailable if they are exempted from court by the court, refuses to testify, testifies to their lack 

of memory of subject matter or detail, is unable to be present at hearing, is unavailable at hearing 

and their whereabouts is unknown. Hearsay does not exclude the following testimony where the 

witness is unavailable. Former testimony of that witness who is unavailable. A statement under 

the belief under impending death. A statement against the witness’ interest. A statement of 

personal or family history. 

RULE 901. Requirement of Authentication or Identification. 
(a) General Provision. The requirement of authentication or 
identification as a condition precedent to admissibility is satisfied 
by evidence sufficient to support a finding that the matter in 
question is what its proponent claims. 
(b) Illustrations. By way of illustration only, and not by way of 
limitation, the following are examples of authentication or 
identification conforming with the requirements of this rule: 
(1) Testimony of witness with knowledge. Testimony of a witness 
with knowledge that a matter is what it is claimed to be. 
(2) Nonexpert opinion on handwriting. Nonexpert opinion as to the 
genuineness of handwriting, based upon familiarity not acquired 
for purposes of the litigation. 
(3) Comparison by trier or expert witness. Comparison by the trier 
of fact or by expert witnesses with specimens which have been 
authenticated. 
(4) Distinctive characteristics and the like. Appearance, contents, 
substance, internal patterns, or other distinctive characteristics, 
taken in conjunction with circumstances. 
(5) Voice identification. Identification of a voice, whether heard 
firsthand or through mechanical or electronic transmission or 
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recording, by opinion based upon hearing the voice at any time 
under circumstances connecting it with the alleged speaker. 
(6) Telephone conversations. Telephone conversations, by 
evidence that a call was made to the number assigned at the time 
by the telephone company to a particular person or business, if (i) 
in the case of a person, circumstances, including self-identification, 
show the person answering to be the one called, or (ii) in the case 
of a business, the call was made to a place of business and the 
conversation related to business reasonably transacted over the 
telephone. 
(7) Public records or reports. Evidence that a writing authorized by 
law to be recorded or filed and in fact recorded or filed in a public 
office, or a purported public record, report, statement, or data 
compilation, in any form, is from the public office where items of 
this nature are kept. 
(8) Ancient documents or data compilation. Evidence that a 
document or data compilation, in any form, (i) is in such condition 
as to create no suspicion concerning its authenticity, (ii) was in a 
place where it, if authentic, would likely be, and (iii) has been in 
existence 30 years or more at the time it is offered. 
(9) Process or system. Evidence describing a process or system 
used to produce a result and showing that the process or system 
produces an accurate result. 
(10) Methods provided by statute or rule. Any method or 
authentication or identification provided by the Supreme Court of 
this State or by a statute or as provided by the Constitution of this 
State. 

 
 Rule 901 requires authentication evidence by a witness. There are several methods of 

authenticating statements, including testimony of a witness that has knowledge of the facts that 

are being asserted, an opinion on handwriting, so long as the person is familiar with the 

individual asserted to have performed the handwriting, comparison by an expert witness, 

distinctive voice identification, telephone conversations, public records and reports authorized by 

law or filed in a public office. Some records are self-authenticating under Rule 902. These are 

records that are commonly identified to the general public such as public documents, official 

publications, newspapers and periodicals, trade materials, documents containing a certificate of 

acknowledgement, commercial paper. 
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CHAPTER ONE 

CONFLICT 

AND 

APPROACHES TO CONFLICT RESOLUTION 

Introduction 

As an attorney for 46 years representing both plaintiff’s and defendant’s, injured persons, and insurance 

companies they all have one basic thing in common: They want resolution of the conflict/case in which they are 

involved.  

This presentation should in no way is to be taken as a slight to resolution by submission to a hearing 

member or judge, sometimes that is the only way a case can be resolved. This presentation should be seen as 

another tool in the toolbox of methodologies to resolve conflicts, disputes, and cases along with submission to a 

hearing memembers. 

This presentation is meant to simply explore the alternative tools in that toolbox.  

Mediation, you will discover, is about enhanced negotiation and communication skills. It draws from 

diplomacy and international relations, game theory, sociology, psychology, and the growing independent field of 

conflict and dispute resolution.  The chapter is a brief introductory overview of conflict, approaches to resolution, 

the kinds of conflict, and approached to negotiations.  

Conflict. We all recognize the dictionary definition of “conflict”, meaning a clash between hostile or opposing 

elements or ideas.1 Conflict can also arise out of competition for scarce resources or out of a struggle to change the 

status quo.  It is surprising that Black’s Law Dictionary does not even define the word “conflict” since the law deals 

with conflicts every day.  Black’s prefers to use the term “dispute”, which is defined as a conflict or controversy.  If 

your experience has been like most attorneys’, you have not been educated to analyze conflict on a higher level, 

1 The New Merriam Webster Pocket Dictionary. 
1
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even though you may deal with any number of conflicts on your legal practice every day.  This overview will 

probably be an “aha!” experience for you: it supplies the language to put your experiences and intuitions into an 

analytical framework.  This ability to do higher level analysis will be important to you as both a negotiator and as a 

mediator.   

Conflict in and of itself is not negative.  In fact, the Chinese symbol for conflict combines “danger” with 

“opportunity”.  We tend to supply the negative overtones because we associate conflict with adversarial conduct, a 

winner and a loser, or with war.  We may remember situations where we walked away from a situation in which we 

felt powerless to do otherwise; or we may remember those who used physical force or coercion to make us comply 

with their wishes. These two extremes in conflict resolution behavior may arouse the uncomfortable feeling which 

we associate with conflict, examples of win/lose behavior in which we have been the frustrated loser.  Conflict is 

frequently seen as bad, wrong, undesirable, negative, emotionally uncomfortable, a crisis situation or the symptom 

of a problem.  However, conflict serves several positive functions: it can strengthen group cohesiveness; it can 

reduce tension, clarify goals and objectives, establish group norms or act as an agent of change.2  

There is a range of conflict resolution behaviors, all of which may be useful and appropriate at some time.  

 

The Range of Conflict Resolution Responses3 

Avoidance 
Informal problem-solving discussions 

Negotiation 
Mediation 

Administrative/Executive Dispute Resolution  
Arbitration 

Judicial adjudication 
Legislative 

Extralegal—Nonviolent, such as civil disobedience 
Violent, such as physical coercion or war 

 
 
 

 
2 See Negotiation, 2nd ED., p. 15.  
3 See Moore, The Mediation Process, pp. 4-9. 
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 Commentators in the field further refine conflict in two types, pure and mixed.4 In a pure conflict, all 

interests are incompatible.5 A mixed conflict allows for some satisfaction of all interests.6  

 Conflicts can arise in various areas, each of which may call for different approaches and strategies.  

Moore divides these into five areas: 

interest conflicts; 
structural conflicts; 

value conflicts; 
relationship conflicts; 

and data conflicts.7 
 
 Interest conflicts are caused by issues, procedural interests or psychological interests that are perceived 

to be or are competitive.8 Structural conflicts are caused by time constraints, unequal power or authority, 

unequal control or distribution of resources, destructive patterns of behavior or interaction, or geographic, 

physical, or environmental factors that hinder cooperation.9 Value conflicts arise from different criteria for 

evaluating ideas or behavior, opposing goals of equal value, and different ways of life, religion, culture, etc.10 

Relationship conflicts are caused by strong emotions, poor communication, repetitive aggressive behavior, and 

similar factors.11  Data conflicts arise out of lack of information or misinformation, or different ideas about 

relevancy, interpretation, or assessment procedures.12  Further discussion of these conflicts are included in 

Chapter Seven on Mediator Interventions.  

 
4 The Mediation Process, p. 64. 
5 Id. 
6 Id. 
7 Moore, The Mediation Process, page 27. 

8 Id.  

9 Id.  

10 Id. 

11 Id. 

12 ID 

3



8 
 

 Different approaches to conflict resolution yield different results.  Some approaches, the competitive 

approaches, yield win/lose outcomes.  Litigation and arbitration are examples of win/lose, competitive 

approaches to conflict resolution.13  This is also referred to in the field as zero-sum or all-or-nothing outcomes. 

Sometimes the outcome is lose/lose.14  Neither party may achieve a satisfactory result.  This outcome is 

possible as the result of poor compromise, in which both parties trade off desired items and end up with a 

solution which neither wants. A lose/lose result is also possible where the parties have escalated their conflict 

levels to the point where their mutual goal is to inflict as much harm (expense, delay, negative publicity) as 

possible.  A compromise outcome is also considered a possible outcome on its own.15   

 The outcome that has received much attention is the win/win outcome,16 or what I refer to as the “lose 

less/lose less” outcome.  Those who work in this field have recently looked for methods to achieve better 

results, in which both parties’ interests can be accommodated, the win/win result. 17  Some commentators have 

been skeptical of this possibility, regarding it as ivory tower wishful thinking (fine in theory, impossible in 

practice).  However, the methods devised to reach these win/win solutions have become the basis of many of 

the skills used by facilitators, mediators, and others acting as third-party neutrals.   

 Commentators who work in this field also separated the approaches to negotiation along similar lines.  

 

Approaches to Conflict 

 

 
 

 
13 Moore, the Mediation Process, p. 67 

14 Id 

15 Id. at page 66. 

16 Moore, page 67. 

17 See e.g. Getting to Yes, Fisher and Ury. 

Win/Lose (Competitive) 
Lose/Lose 

Compromise  
Win/Win or Problem-

Solving  

4
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 One approach to negotiation, also known as the distributive, fixed pie, or win/lose approach.18  This 

approach is characterized by a scarcity model of dividing up resources: in other words, there are not enough 

resources for both parties to have what each needs or desires, so they are competing to obtain more of the scarce 

resource than the other party.  In other words, there are only so many dollars in the packet, and a dollar for you 

is one dollar less for me.  

  

Another approach to negotiation is the avoidance19 or withdrawal approach.  For whatever reason, one 

party simply allows the transaction to occur without significant interaction.  

  

A third approach is the accommodation approach.20  One of the negotiating parties may feel it is more 

important to address how the other party feels about the issue, rather than address the substantive issues. 

  

A fourth approach is the negotiated compromise,21 something that is familiar to most people.  It is 

frequently what people think of first when they think of negotiations. 

  

The last approach is the approach of interest-based negotiation.22  This is also known as the win/win 

model or cooperative, problem-solving model of negotiation.  

  

 

 

 
18 See Moore, pages 67,68. 

19 Moore, page 69. 

20 Moore, page 69. 

21 Moore, page 70. 

22 Moore, page 71. See also Getting to Yes, Fisher and Ury. 
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These approaches are frequently categorized on how important two factors are to the parties in the 

negotiation: the substantive issues, and the relationship issues.  A negotiator who takes the competitive 

approach places high importance on substance but little importance on the relationship between the negotiating 

parties. A negotiator who takes the avoidance approach cares little for either the substance or the relationship  

issues.  In accommodation, the negotiator cares a lot about the relationship, but little about the substance.  In 

interest-based negotiations, the negotiator places a high value on both the substantive issues and the relationship 

issues.  Negotiated compromise falls somewhere in the middle on both aspects.  
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CHAPTER TWO 

     FORMS OF ALTERNATIVE DISPUTE RESOLUTION 

 
 Effective January 1, 1992, the Indiana Supreme Court adopted Rules for Alternative Dispute Resolution 

(ADR), becoming one of the first states in the nation to adopt such rules.1  Since that time, the Supreme Court 

has added Rule 7, on ethics, and the ADR Rules have been amended.  The rules provide procedures for five 

forms of ADR: 

1. Mediation 
2. Arbitration 
3. Mini-trials 
4. Summary jury trials and 
5. Private judges 

 

The rules also recognize other forms of ADR, such as settlement negotiations, conciliation, facilitation, 

convening or conflict assessment, neutral evaluation and fact-finding, multidoor case allocations, and negotiated 

rule-making.2  Although mediation was the primary form of ADR acknowledged under the original Rules, this 

has been omitted from the current rules.3  

 MEDIATION Mediation has been described as “facilitated negotiation”.4   It is one of the oldest forms 

of dispute resolution.  Historically many religious communities have used mediation as one of the primary 

forms of dispute resolution, and it has also been popular in the commercial arena.5   

 Mediation is quick, private, relatively cheap, and informal.  Mediation can preserve relationships 

between the parties, and the parties can arrive at their own solutions custom tailored to their individual 

 
1 Indiana was the third or fourth state to adopt statewide rules for court-based referrals of cases to ADR. 

2 ADR Rule 1.1 

3 ADR Rules effective Jan. 1, 1992, Preamble. 

4 Ending It, p. 133. 

5 Ending It, p. 134. 
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situations.  They are not limited by concepts of legal remedy or what a judge can order, since they can by 

agreement do things that a judge could not order them to do.  However, mediation does not set precedents, it 

does not punish lawbreakers or cheaters, and does not equalize the bargaining power between the participants.6  

 The chart at the end of this chapter compares the features of mediation to negotiation, arbitration and 

litigation.   

 Mediation is defined in ADR Rule 1.3(a) as a process in which a neutral third person, called a mediator, 

acts to encourage, and assist in the resolution of a dispute between two or more parties.   It is informal and non-

adversarial  process whose objective is to help the disputing parties reach a mutually acceptable agreement on 

all or any part of the issues in dispute.7  The key distinguishing feature of mediation is that the mediator is not a 

decision-maker.  Decision-making authority rests with the parties, not the mediator.8  The mediator’s goal is to 

help the parties reach an agreement which is acceptable to them.  The mediator’s function is to assist the parties 

in identifying issues, to foster joint problem solving, to explore settlement alternatives, and to act in other ways 

consistent with these activities.9 

 The general outlines of the process are repeated and expanded in Rule 2.1, which described the purpose 

of mediation.  Rule 2.1 reiterates that the agreement reached by the parties is to be based on their own 

autonomous decisions and not on the decision of the mediator.  The rule also requires that parties are their 

representatives mediate in good faith, even though they are not required to reach an agreement. 

  

 

 

 

 

 
6 Ending It, p. 12. 

7 ADR Rule 1.3 (A) 

8 ADR Rule 1.3 (A) 

9 ADR Rule 1.3 (A) 
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As originally contemplated by the Rules, some types of cases were outside the scope of the ADR Rules.   

The rules did not apply to: 

• Criminal proceedings;  
• Actions to enforce infractions or ordinance violations; 
• Juvenile proceedings; 
• Forfeitures of seized parties; 
• Habeas corpus or other extraordinary writs; 
• Such other  matters may be specified by the order of the Indian Supreme Court; 
• Matters in which there is a very great public interest, and which must receive an immediate decision in 

the trial and appellate courts; 
• Small claims proceedings.10 

 
The current rules state that the ADR rules apply in all civil and domestic relations litigation matters filed in 

all Circuit, Superior, County, Municipal and Probate Courts. 11 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
10 ADR Rule 1.4 (A)-(H).  It seems likely that small claims proceedings will ultimately have their own set of 

ADR Rules, as they have their own procedural rules. 

11 ADR Rule 1.4 
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A matter may be referred to mediation upon court’s own motion or upon the motion of any party, fifteen 

or more days after the period for peremptory change of venue has expired.12  The time limits for domestic 

relations cases are different and shorter (seven days), and this applies to most of the ADR rules where there is a 

time limit. 

When a civil case has been selected or mediation, a party may object within 15 days after the order 

selecting the case.13  The objection must be in writing and must specify the grounds for objection.14  The 

opposing party may respond to the objection.15  

Factors to be considered in determining whether a case shall proceed to mediation are: 

 The willingness of the parties to mutually resolve their dispute; 

 The ability of the parties to participate in the mediation process; 

 The need for discovery and the extent to which it has been conducted; 

 Any other factors which affect the potential for fair resolution of the dispute through 

mediation.16 

The rules provide fifteen (15) days for the parties in a civil case to : 

Choose a mediator from the Commission’s Registry;17 or agree on a non-registered mediator, who must 

be approved by the trial court and who serves with leave of court.18 

 
12 ADR Rule 2.2, Rule 1.6 

13 ADR Rule 2.2. The Objection period for domestic relations cases is 7 days. 

14 ADR Rule 2.2 

15 Rule 2.2, which provides that the court shall promptly consider the objection and any response . . .  

16 Rule 2.2 

17 See Chapter 6 on the Registry and application. 

18 ADR Rule 2.4. The Period is 7 days for domestic relations cases. 
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If the parties do not agree upon a mediator, the court names a panel of three mediators from the 

establishment of a registry or database for alternate striking.19   The plaintiff (actually, “the side initiating the 

lawsuit”) strikes first.20 

A selected mediator may choose not to serve for any reason.21  A party can request that the court replace 

a mediator for good cause shown.22 

The mediation procedure is set out in Rule 2.7.  It requires the mediator to advise the participants of 

certain matters,23 and specifies who must attend the mediation conference.24  In civil cases, the parties and their 

attorneys are required to attend unless excused by the court, as well as representatives with settlement authority 

and other “necessary individuals”.25  Others, including nonparties, can also attend at the discretion of the 

mediator.26  Otherwise, mediation sessions are not open to the public.27 

Within ten (10) days of the mediation, the mediator reports to the court the status of the mediation.28  

A mediator may terminate the proceedings upon either of the following: 

 
19 Rule 2.4 

20 ADR Rule 2.4 

21 ADR Rule 2.4 

22 ADR Rule 2.4 

23 ADR Rule 2.7(A).  ADR Rule 7.3.  See Chapter 5 on Opening Statements. 

24 Rule 2.7(B) 

25 ADR Rule 2.7(B)(2) 

26 ADR Rule 2.7(B)(1).  This section of the Rule now applies only to domestic relations cases.  But in my 

opinion the Rules still grant the mediator the authority to allow others to attend.  See Rule 2.11 concerning 

“other invited persons”. 

27 ADR Rule 2.7(B)(4) 

28 ADR Rule 2.7(E)(1) 

13
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 Whenever the mediator believes that continuation of the process would harm or prejudice one or 

more of the parties or the children;29 

 Whenever the ability or the willingness of any party to participate meaningfully in mediation is 

so lacking that a reasonable agreement is unlikely.30 

A party may terminate mediation any time after two sessions have been completed.31 

When terminating the mediation, the mediator shall not state the reason for the termination 

unless it is due to conflict of interest or bias on the part of the mediator.32  In that event, another mediator may 

be assigned by the court. 

If the parties do not agree.  If the parties do not agree, the mediator reports to the court the lack of 

agreement without any comment or recommendation.33 

If the parties’ consent, the mediator’s report may also identify any pending motions or outstanding legal 

issues, discovery process or other action by any party which, if resolved or completed, would facilitate the 

possibility of settlement.34 

If the parties agree.  If the parties reach an agreement, Rule 2.7(E)(2) provides that he agreement shall 

be reduced to writing and signed by the parties and their counsel, thereby giving the board notice of resolution 

of the agreement is then filed with the court in domestic relations cases.35  If the agreement is a complete 

 
29 ADR Rule 2.7(D) 

30 ADR Rule 2.7(D) 

31 ADR Rule 2.7(D) 

32 ADR Rule 2.7(D) 

33 ADR Rule 2.7(E)(1) 

34 ADR Rule 2.7(E)(1) 

35 ADR Rule 2.7(E)(2) 
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resolution, a joint stipulation of disposition shall be filed with the court.36  Under ADR Rule 2.7(E)(2), in all 

other matters the agreement is required to be filed only by agreement of the parties.  

Effect of agreement.  In the event of any breach of failure to perform under the agreement, upon motion 

and after hearing the court may impose sanctions, including entry of judgement on the agreement.37 

Sanctions for breach for ADR Rules.  Rule 2.10 on sanctions provides that a court may impose 

sanctions on any attorney or party representative who fails to comply with these mediation rules.  The 

sanctions are limited to assessment mediation costs and/or attorney fees relevant to the process. 

Confidentiality.  Unlike Florida, which provides for blanket confidentiality for mediation proceedings, 

the Indiana rule states that mediation shall be regarded as settlement negotiations.38  Mediation is regarded as 

settlement negotiations, and evidence of them is admissible under certain circumstances.   

Rule 2.1, which incorporates Evidence Rule 408, provides: 

Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering to accept a 

valuable consideration in compromising or attempting to compromise a claim, which was a dispute as to either 

validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of 

conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require 

exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, or 

negating a contention of undue delay . . . Compromise negotiations encompass alternative dispute resolution. 

 

 

 

 

 

 

 
36 ADR Rule 2.7(E)(2) 

37 ADR Rule 2.7 (E)(3) 

38 ADR Rule 2.11 
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ARBITRATION 

 In Indiana ADR Rule 3 governs arbitration. Unlike mediation, arbitration is a decision-making process, 

and it may be binding to non-binding.  You may find non-binding arbitration helpful as a tool for guiding later 

settlement discussions.  Arbitration is more formal and “legalistic” than mediation.  It is an adversarial process, 

like litigation.  

 Arbitration is more likely to result in decision (by third party) as opposed to settlement.39  It is not 

necessarily less expensive than litigation.40  Arbitration has grown to be more like litigation and has 

incorporated many litigation procedures.  It may be quicker than a litigated result, but its similarity to litigation 

may cause it to cost the same.  Arbitration is private, and the parties can select their own decision maker.  This 

is an advantage where a decision make with specific substantive knowledge (such as construction or 

engineering) is desirable.  The parties can agree to their own standards to be applied in resolving their dispute.  

The parties pay all costs since the process is not publicly supported.  Arbitrator’s awards have limited 

appealability. 

 “Baseball” or “final offer” arbitration is an option that is sometimes suggested.  Each party submits a 

bottom-line proposal for resolution of the dispute: each side then puts on its case, and the arbitrator maychoose 

only one position or the other.41  This avoids an arbitrator’s decision that splits the difference between the 

parties’ positions.     

“High-low” arbitration generally refers to a process where the parties agree that the arbitrator may 

resolve a case within a range determined by the parties. 

Because ADR terms and techniques are sometimes (wrongly) used interchangeably, I encourage you to 

ask exactly what the person means when a particular technique is suggested.  One person’s baseball arbitration 

is another’s high-low arbitration.  

 
39 Settling Disputes, page 28. 

40 Id. 

41 Settling Disputes, page 60. 
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In Indiana, binding arbitration is available in a pending case upon agreement of the parties42, although 

the court can order non-binding arbitration.43   The Rules do not require that an arbitrator be trained, in 

the same way that mediators attend certified training.  The arbitrators on the court list are lawyers engaged in 

practice of law within the State who are willing to serve as arbitrators.44  The rules of discovery apply in 

arbitration, but the traditional rules of evidence need not be applied with regard to the presentation of 

testimony.45  Arbitration proceeding are not open to the public.46  Arbitration procedures are set forth in ADR 

Rule 3.4. 

Most voluntary arbitration occurs as the result of a contractual provision between the parties, although 

parties can agree to arbitrate a dispute after the dispute has arisen.  In some states the arbitration process is court 

annexed.  Court-annexed arbitration is non-binding and is usually a prerequisite to trial.  Although the process is 

non-binding, if a party rejects the arbitrator’s award and proceeds to trail, there is usually a financial 

disincentive if the party does not do better at trial than the arbitrator’s ward which was rejected.47  Some states 

which have court annexed arbitration are Michigan, Connecticut, and Illinois.48 

 
42 ADR Rule 3.1 

43 ADR Rule 1.6 

44 ADR Rule 3.3 

45 ADR Rule 3.4(C),(D) 

46 ADR Rule 3.4 (D) 

47 Ending It, page. 79. 

48 Id. 
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MINI-TRIALS 

Mini trials are governed by ADR Rule 4.  Mini trial is a settlement process where each side 

presents a highly abbreviated summary of its case to senior officials with settlement authority.49  The 

proceedings may be presided over by a neutral advisor, who may give advisory opinions or rulings if 

invited to do so.50  Following the presentation, the officials seek a negotiated settlement of the dispute. 

I do not see much application for this modality in workers compensation per se.  

 

SUMMARY JURY TRIAL 

However, since there are no rights to a jury trial in workers compensation no further explanation 

is needed. 

 

PRIVATE JUDGES 

However, since this form is not germane to workers compensation per se we will not be 

exploring this further.  

 

 

 

 

 

 

 
49 ADR Rule 1.3(C) 

50 Id. 
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OTHER PROCEDURES  

Med/Arb.  This hybrid procedure is pronounced “medard”, and as you might guess is a 

combination of mediation and arbitration procedures.  There are actually two different kinds of med/arb.  

In one kind of procedure, sometimes called med/arb(same), the neutral acts first as a mediator.  If the 

parties are unable to reach agreement in mediation, the same neutral becomes an arbitrator and makes a 

decision for the parties.51  Many people have raised concerns about this, since the person acting as a 

mediator is in position to learn confidential information from the parties.  They believe that the mediator 

will consciously or subconsciously use that information in making the decision as an arbitrator.  The 

other concern is that the mediation process will not be effective because the parties will not share 

information likely to result in a settlement with the mediator, for fear that this information will somehow 

negatively affect the arbitrator’s decision.  

In med/arb (different)52, the mediator and arbitrator roles are filled by two different people, to 

address the concerns raised above.  The issue raise by med/arb (different) is that a new person, the 

arbitrator, must be educated by the parties in order to make the decision, resulting in some duplication of 

effort by the parties since they must educate the mediator and the arbitrator about the case. 

Conciliation and facilitation.  Conciliation has been defined as an unstructured process of 

facilitating communication between parties.53  It is one step below mediation, and usually refers to only 

preliminary involvement by a third party.54  Facilitation is a process in which a neutral intervenor 

 
51 See article, 

52 Article, page 

53 Alternate Dispute Resolution, AmJur2d Section 9 

54 Settling Disputes, p. 24. 
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manages the discussion process; the participants identify the problems and procedures for resolution: a 

facilitator does not offer settlement suggestions.  At one time conciliation and mediation were 

synonymous.55  Some commentators now use facilitation to refer only to the person who acts as a 

moderator in large meetings.56  There is considerable overlap in the terms, and they are not always used 

consistently.  Mediation sometimes incudes conciliation and facilitation techniques within the process.57 

Neutral evaluations/panel evaluations.  The parties may select a neutral third person to 

evaluate the settlement value or range of their case.  They may make an abbreviated presentation to the 

neutral, who then comments on the settlement value for the case. 

A panel evaluation is also used by the parties to help them arrive at a settlement.  In a panel 

evaluation, a neutral panel of generally three members evaluated a case after abbreviated hearing.58  The 

panel may come up with a settlement value or a settlement range.59  The panel can be chosen by the 

parties, and sometimes consists of a plaintiff’s lawyer, a defense lawyer, and a judge or other person 

who is perceived as neutral.  The panel members can be asked to comment on the strengths and 

weaknesses of the abbreviated case presented to them.60 

 
55 Settling Disputes, p. 24. 

56 Id. 

57 As a matter of interest, the Federal Mediation and Conciliation Service deals only with labor 

disputes. 

58 Ending It, p. 26. 

59 Id. 

60 Ending It, p 26. 
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Factfinding.  In fact-finding, a third party gives the parties or the decisionmaker (such as a judge 

or arbitrator) neutral findings of fact, which may or may not be coupled with a recommended solution.61  

However, this format seems to have little or not real application or benefit in a worker’s compensation 

matter. 

Negotiated rulemaking.  Negotiated rulemaking is also called regulatory negotiation or “reg 

Neg”.  Representatives of opposing special interest groups from industry, consumer, and environmental 

groups are asked to sit down together with the agencies involved and negotiate government 

regulations.62  This is another approach that is included for completeness sake but has little application 

or value to a worker’s compensation matter.  

Neutral experts. If a case involves technical questions, such as engineering or scientific issues, 

the parties may agree on a neutral expert, who will then provide an opinion which the parties are free to 

abide by.63  The neutral expert can be chosen from the relevant field, and persons such as  physicists, 

architects, engineers, hydrologists, etc. have been chosen to act as neutral experts.  

 

 

 

 

 

 

 
61 Settling Disputes, p. 26. 

62 Settling Disputes, p. 26. 

63 Settling Disputes, p. 25. 
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CHART 2-2 

 

COURT-REFERRED MEDIATION 

 

1. Case selection by judge or party 

2. Objection (if any) 

3. Response to objection 

4. Selection of mediator 

5. Conference scheduled  

6. Confidential statement of the case may be submitted by parties 

7. Mediation conference(s) 

8. Report to the court 

9. Filing of agreement/stipulation of dismissal 
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CHAPTER THREE 

THE BENEFITS OF MEDIATION 

FOR CLIENT AND ATTORNEYS 

 

Introduction 

“Discourage litigation.  Persuade your neighbors to compromise whenever you can.  
Point out to them how the nominal winner is often a real loser – in fees, expenses, and waste of 
time.” Abe Lincoln. 

 
The common wisdom is that at least 90% of cases filed settle before trial.1  At least one 

study has shown that 45% of personal injury cases settle in the last 10 days before trial, with a 

similar pattern for commercial cases.2  This results in inefficient use of judicial resources, and 

delay; the phenomenon of crowded dockets and empty courtrooms.  If you practice in highly 

populated counties, you may have already noticed that the change in the automatic change of 

venue rule has resulted in some degree of overload on the counties’ existing courts. 

Effective use of ADR techniques can resolve cases more quickly, which results in more 

efficient use of judicial resources.  Simply put, the cases that would have settled in any event will 

settle more quickly, clearing the docket and making the courts available for those cases and 

issues that need a judicial determination for resolution.  Given these facts, mediation provides 

opportunities to benefit both the attorney and the client.  

 
1 See Susan M. Leeson and Bryan M. Johnston, Ending it: Dispute Resolution in America 

(1988), pages 105-106. Some estimates of the settlement rate are as high as 95-98%. 

2 Id. About 2.5% of cases settled the day of trial; 42.5% settled within 2 to 10 days of trial. 
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Benefits for Clients 

There are many advantages to mediation. 

 

1. The mediation proceedings are private and confidential (to the degree provided in ADR 

Rule 2.11).  If you have a case which you client desires to keep information private, 

mediation can provide a forum for keeping confidential information confidential. 

(Example: trade secrets) 

2. Mediation has a high success rate (estimated at 80%).  The success rate varies between 

completely voluntary mediation and court-ordered or mandatory mediation.  A Florida 

study showed that cases referred to mediation settle much more quickly than those that 

were not.3  In that study, older cases settled as rapidly as other mediation cases.4 

3. Mediation can preserve the relationships between the disputants far better that litigation 

can.5  It provides a constructive, forward-looking problem-solving structure on the 

negotiations, rather that the blame-placing approach of other resolution techniques.6  In 

other words, it is a cooperative process, not an adversarial one.7 

 
3 See Florida’s Alternative Dispute Resolution Project/Florida Dispute Resolution Center, Karl 

D. Schultz (Thirteenth Judicial Circuit) 

4 Id. 

5 Settling Disputes, page 11. 

6 Ending It, Page 133. 

7 Mediate, Don’t Litigate, Peter Lovenheim. 
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4. Mediation can be faster and cheaper than litigation or arbitration.  The Florida study 

showed that mediation was less costly and that mediated cases settled much more rapidly 

than those which were not.8   

5. Mediation has a high client satisfaction rate. 

6. Mediation can help the parties clarify the law and the facts of their dispute.  It can help 

the parties resolve discovery issues as well. 

7. Mediation can resolve a dispute without settling legal precedent.9  Your client may wish 

to avoid making law in a particular case. 

8. Mediation is not limited by concepts of legal remedies and may provide for a flexible or 

“custom” solution to the dispute which is not available as a legal remedy.10  For example, 

if the parties are businesses, they may arrive at a joint venture for mutual profitability as 

part of a resolution, something which a court could not order them to do. 

9. Mediation is informal and less intimidating than the court room.  Your client may feel 

more comfortable in an informal setting.  

10. The disputants keep control of the outcome in mediation.11  They are not required to 

agree but may feel more comfortable with a solution of this own making.  Mediated 

 
8 Florida’s Alternative Dispute Resolution Project: Florida Dispute Resolution Center Karl D. 

Schultz. 

9 Settling Disputes, page 12. 

10 Settling Disputes, page 11. 

11 Ending It, pages 133-34. 
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agreements have a higher compliance rate than judgments do.12  When the parties 

participate in the making of an agreement, they have more commitment to it than to an 

order which is imposed upon them by the judge. 

11. Mediation gives the parties a chance to tell their stories, in their own words, and to talk 

about how the case affects them personally and emotionally.  Many clients do not feel 

that they have had a true “day in court” at a trial because of the artificial question and 

format that the legal system imposes on testimony, and the interruptions and objections of 

the opposing side. 

12. Mediation can help you educate the opposing party.  The other side may not have 

realistically evaluated the case, and this education can help encourage the opponent in a 

more realistic appraisal of the case. 

13. If your client has strong negative feelings for the opposing party, the mediator can act as 

a buffer and help the parties arrive at a settlement which those strong feelings might 

otherwise prevent.  

14. Mediation can result in partial agreements, making trial of the remaining issues easier and 

less costly. 

15. The study of Florida court-referred mediation shows that mediation is fair and can 

provide greater access to justice (for those who could not otherwise afford a resolution).13 

 

 

 
12 Mediate, Don’t Litigate.  

13 See the Florida Alternative Dispute Resolution Demonstration Project cited above. 
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Benefits for Attorneys 

Some attorneys have been resistant to mediation.  There has been some concern about 

raising barriers to the trial process by requiring parties to expend additional sums for mediation, 

and also some concern about how the use of mediation will affect lawyers’ practice and income.  

I hope that the discussion above of the benefits of mediation has shown that parties do receive a 

valuable benefit as a result of the process, regardless of whether it results in an agreement. 

As to the second issue, it would be disingenuous to say that mediation will have no effect 

on lawyers.  Some lawyers may face losing some income because cases will settle earlier and 

therefore generate less fee income.  However, much of the push for ADR has come from 

consumers of legal services.  This means that lawyers who ignore their clients’ desires for ADR 

may lose their clients to attorneys who will make use of these techniques.  If you want to keep or 

expand your client base, you will need to make use of these techniques.  As one example, 

insurers are increasingly looking to ADR methods to control legal costs associated with outside 

counsel.  It is no secret that many if not most people cannot afford legal services or the expense 

of trial.14  Yet it may be possible that many more people can afford legal assistance in an ADR 

forum for dispute resolution.  The push for litigation alternatives has come both from businesses 

and insurance companies, and individuals and consumer groups.  The businesses and insurers are 

looking for ways to control legal expenses; individuals and consumers are looking for ways to 

resolve disputes when they cannot afford traditional legal services.  In order to remain 

competitive, lawyers will need to become acquainted with and use these methods. 

 
14 Linda R. Singer, Settling Disputes (1990), page 4.  It is estimated that 1% of the United States’ 

population receives 95% of legal services. 
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Further, any loss of fees associated with quicker settlements can be compensated by 

expanding you client base.  Attorneys will be able to represent more clients because more people 

can afford to have legal representation in a mediated resolution than can afford to have legal 

representation through full-blown discovery and trial.  This is the greater access to justice aspect 

of making ADR more available to the public. 

Some plaintiffs’ attorneys have embraced mediation, because it results in many instances 

in quicker settlement, and they can receive a contingency fee with less or more efficient work in 

the case.  

Client satisfaction is high with some methods of ADR, particularly mediation.  Lawyers 

can improve their own reputations, as well as the image of the bar, with higher client satisfaction. 

Mediation can assist with “client control” or education where the client has unrealistic 

expectations about the outcome or costs of a trial.  The mediator can, by artful questions and 

discussion, provide that dose of reality which can help the client make a more educated choice 

about settlement.  Exposing your client to the arguments of the other side may help your client 

arrive at a more balanced evaluation of the case. 

If you have an “impossible adversary”, the mediator can provide a buffer between you 

and that adversary, making productive negotiations possible.  

Further, you may soon be required to be interested and knowledgeable about ADR.  

Proposals are now under consideration to make it an ethical requirement for lawyers to advise 

their clients of the options which exist for resolution of disputes. 

Even if you do not settle, you may still have benefitted from the process.  A mediation 

which does not result in an agreement can help with preparation for trial: it can focus the issues 
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and the discovery needed and establish settlement ranges.  Mediation can also result in partial 

settlement and eliminate some issues and parties. 

 

Disadvantages 

 Mediation is not the answer in every case.  Mediation does not set precedents.15  If you 

client desires to make law or have a determination which will help them determine a course of 

action in other similar cases, mediation cannot provide this.  Mediation does not provide a forum 

for punishing lawbreakers or cheats.16  It is unlikely that someone who cheats will participate in 

good faith in negotiations in mediation.  Further, mediation does not address “unfair” unequal 

bargaining power between the participants.17  The fact that one party has a stronger position or 

case does not militate against mediation.  It is the situation where one party has an “unfair” 

advantage that may be a factor against mediation.  For example, is there is coercion or violence 

in the relationship, any resulting agreement is probably not voluntary, and results in a situation of 

injustice for the weaker or coerced participant.  

  

 
15 Settling Disputes, page 12. 

16 Settling Disputes, page 12. 

17 Settling Disputes, page 12. 
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CHAPTER FOUR 

STRUCTURE OF THE MEDIATION PROCESS 

 

The mediation process can be divided into six phases. 

1. Mediator’s Opening Statement1 

2. The Parties’ Opening Statement 

3. The Joint Session or Working Session2 

4. The Private Session or Caucus 

5. Closing and Agreement 

6. Drafting the Agreement3 

 

The Mediator’s Opening Statement.  The mediator’s opening statement serves several 

purposes; it sets the tone for the proceedings; it explains to the participants the procedures which 

they will follow; and it provides the parties with the chance to learn something about their 

mediator.  It provides a chance for the parties to introduced and is also a chance for the mediator 

and the parties to determine if the required parties are in attendance.   

  

 

 
1 See Chapter Five. 

2 See Chapter Seven. 

3 See Chapter 11. 
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Who Should Attend. ADR Rule 2.7(B)(2) requires that: 

All parties, attorneys with settlement authority, and other necessary individuals shall be present 
at each mediation conference to facilitate settlement of a dispute unless excused by the court.4 
 
 

The mediator is interested in removing obstacles to agreement.  This mean that the legal 

parties are not necessarily the only ones who need to attend to maximize the chance of 

agreement.  The mediator may need to urge the parties to bring or make available person such as 

lienholders or significant other who may need to approve the settlement or who can impact the 

settlement that the parties may reach. 

In a case involving insurance, a representative of the insurer and the insured may need to 

attend.  The insured can help provide factual information that may impact settlement even if he 

or she does not possess settlement authority. 

The parties’ opening statements.  Each of the parties gives an opening statement.  The 

purpose of this statement is to give the mediator a brief overview of the facts of the case, and an 

idea of the settlement negotiations which may have already occurred.  In cases where that parties 

are represented by counsel, the attorney for each party generally makes this presentation.  The 

mediator may also ask for comment for the parties themselves. 

This section allows the mediator to glean the issues in the case, any time limitations 

which may affect the negotiations, an idea of the relationships between the parties (and counsel), 

and areas for further discussion or questions.  Mediators can and do ask questions during this 

 
4 ADR Rule 2.7 (B)(1) requires that the parties and their attorneys shall be present at any 

mediation session involving domestic relations proceedings unless otherwise agreed.  At the 

discretion of the mediator, non-parties to the dispute may also be present. 
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phase.  However, mediators should be aware of the impact questions will have early in the 

proceedings, especially when asked in the presence of all the parties.  Some questions may be 

better asked in private session when the mediator has the opportunity to meet with the party 

alone. 

The Joint Session or Working Session.  After the opening statements, the mediator will 

move the participants to the next phase of the mediation process, the joint session or working 

session.  Generally, this flows smoothly from the parties’ openings by the mediator’s questions 

to the parties.  A joint session is exactly what is sounds like: a meeting with all the parties, 

counsel, and the mediator present.  During this phase they begin to focus their discussions on the 

issues and possible resolutions. There is no particular time limit for this phase.  If the parties 

have never discussed settlement before, this phase may be lengthy.  If the parties have had 

settlement discussions. This phase may be rather short.  The mediator should not treat this phase 

as a formality before getting to “the good stuff” in private session. 

The joint session is a valuable opportunity to get a feel for the issues that this particular 

case presents: the legal issues, the communication issues, the information issues, the relationship 

issues, etc.  This opportunity for the mediator to assess the issues and obstacles to settlement is a 

valuable part of the process and should not be shortchanged. 

A mediator has the option of meeting with the attorneys only in a joint session.  However, 

this is an option that should be exercised sparingly and only with good reason.  After all, the case 

belongs to the parties, not he attorneys. Many participants have a distrust of the legal system and 

lawyers.  If the mediator meets with attorneys alone, some clients begin to feel suspicious and 

may feel that there is some conspiratorial deal-making being done. The mediator must guard 
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against compromising the parties’ feelings (and consequently their behavior) in the mediation 

process. 

The joint session generally provides the mediator with an opportunity to set the agenda 

for the discussions.  Many personal injury cases tent to fall naturally into two parts, liability, and 

damages (in that order).  Do not allow assumptions like this to control.  You must be aware that 

if damages are small enough, detailed discussions of liability may not be necessary, etc. 

The mediator should also be prepared to vary the amount of involvement in the 

proceeding.  If the parties are able to communicate well, little may be required of the mediator to 

guide the discussions.  If the parties have relationship or communication issues, more 

involvement may be required of the mediator. 

The private session or caucus.  At some point in the joint session the mediator will 

decide that meeting with each side privately will be helpful in moving the parties’ negotiations 

forward.  This is the private session or caucus and is one of the features that distinguishes 

mediation from other forms of dispute resolution. 

Since the mediator is not a decision-maker, these private communications are ethically 

permissible, the rules regarding ex parte communications with decision-makers (such as judges) 

is that such private meetings are generally not permitted.  Mediators need to be aware of this 

ethical issue in guarding against the temptation to become a decision-maker in the process.5 

Private communications are confidential.  This means that they are not to re revealed to 

the other side unless permission is given by the party to do so.  Mediators again need to be very 

 
5 See Chapter 13. 
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careful in their notes, questions, comments, etc. to avoid revealing confidential information 

obtained in private sessions. 

Private sessions provide the opportunity for mediators to get information which a party 

may be reluctant to reveal in front of the  opposing party. Such information includes settlement 

ranges or authority, evidence issues, trial strategy, etc.  Information obtained in private session 

helps the mediator to determine what strategies will be useful in moving the parties toward an 

agreement. 

Private session also provides the parties with a safe forum to talk about legal and 

nonlegal aspects of the case, its impact on them, and their ideas of what a settlement will look 

like.  This opportunity to tell their stories in their own words is very valuable to most 

participants, and an opportunity that is not available in other legal proceedings.  In other contexts 

the legal system imposes the artificial question-and-answer format on the parties’ 

communications, and limits the content with rules about relevancy and evidence.  This chance to 

talk freely about the emotional aspects of the case is sometimes referred to as “venting”. (Some 

commentators use “venting” to connote only negative or unproductive expressions of emotion.) 

The mediator can also employ interventions more effectively in private session.  

The mediator usually meets with each party to the case privately.  The order in which 

they meet is subject to the mediator’s discretion and the parties’ wishes.  This sequence of 

private meetings usually follows naturally because of the information which the mediator needs 

or wishes to discuss.  However, it also preserves the appearance of fairness, impartiality, and 

equal treatment by the mediator. 

The joint sessions/private sessions are repeated as often as in necessary and productive. 

34



38 
 
 

Closure and/or agreement.  If the parties reach impasse, one of the parties or the 

mediator will generally declare an impasse and end the session.  The mediator will close the 

proceeding by speaking with the parties about what happens next.  The mediator usually thanks 

the parties and acknowledges their efforts to reach an agreement.  If no agreement is reached, the 

mediator generally lets the parties know that a report stating this will be filed.  The mediator may 

discuss the option of scheduling additional sessions or procedures for obtaining and exchanging 

information which the parties may need before discussing settlement again. 

If the parties reach agreement, the mediator will still thank the parties and acknowledge 

their efforts in reaching an agreement.  The mediator then takes steps to see that the parties’ 

agreement is clear and that all parties understand the elements of the agreement.  The agreement 

should then be reduced to writing or otherwise memorialized.6  The written agreement can then 

be signed by all parties, or the agreement can be recorded and acknowledged by all parties orally. 

 

 

 

 

 

 

 

 

      

 
6 See Chapter 11. 
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Pay for Play

Supreme Court of the United States
National Collegiate Athletic Association vs. Alston Et. Al.
Argued March 31, 2021
Decided June 21, 2021
The case addressed the NCAA’s restrictions on athletic
compensation and potential violations of Federal antitrust law.
Former players who became Plaintiffs maintained that the lower
courts ruling granting an additional $5,900.00 in educational
awards to athletes was fair and right. The NCAA argued
against the expansion.



Pay for Play

The present debate continues over compensation to athletes for
their name, image, and likeness (NIL). Several state NIL laws
could take effect consistent with the Court’s ruling.



Pay for Play

Some call the compensation structure exploitation.  
Some call it preservation of amateur sports. 



Pay for Play

Oral arguments on amateur status and NCAA policy met
criticism for allowing coaches, administrators and executives
to reap the benefits of high salaries while students go unpaid
despite the value of their work. The Plaintiffs argued that
schools were conspiring and agreeing with competitors to
pay no salaries to the students --- arguably in violation of
antitrust law.



Pay for Play

The NCAA argued that it should receive exceptional treatment
in the way of antitrust law generally intended to promote
competition that benefits consumers.



Pay for Play

National Collegiate Athletic Association vs. Alston et. al. 
Case History

• Judgement for Plaintiffs at the District Court: National
Collegiate Athletic Association Athletic Grant in Aid cap
antitrust litigation 375 Federal Sup 3rd 1058 (N.D. California
2019).
• Affirmed 958 F 3rd 1239 (9th Circuit 2020).



Pay for Play

Case Background

The NCAA promulgates rules for student athletes that play in
its programs. These programs are revenue-generators for the
individual schools in the conferences, much a result of widely
televised and marketed games. Rules limiting the type of
compensation that a school could give a student athlete was
purportedly to keep college athletics from becoming a
professional sport. At one time even non-cash related
benefits like scholarships and internships were disallowed to
avoid “pay to play” claims.



Pay for Play

In O’Bannon vs. NCAA, college athletes complained that they
did not receive compensation for their names and likeness in
college athletic program video games, in violation of the
Sherman Act and antitrust law. The District Court and 9th

Circuit found in favor of the athletes. The NCAA had agreed to
review its policies for name, image, and likeness in conjunction
with the California’s Fair Pay to Play Act passed in October
2019 due for enforcement in 2023 which would allow students
more control for sponsorships and endorsements.



Pay for Play

NCAA vs. Alston was a combination of additional lawsuits
challenging the NCAA’s restrictions on educational
compensation for athletes. Restrictions on non-cash education
related benefits which were against NCAA rules violated
antitrust law. Computers, science equipment, musical
instruments and other tangible items not included in the cost of
attendance calculation (scholarships) but related to academic
studies could be allowed. In addition, post-eligibility
scholarships to complete undergraduate or graduate degrees,
vocational school, tutoring, expenses related to studying abroad
and paid post-eligibility internships were addressed. Cash
awards unrelated to education could still be limited by the
NCAA.



Pay for Play

The NCAA complained the lower courts decisions could create
a pay for play program if the compensation was expanded to
allow, for example, an internship with Nike for $500,000.00 a
semester, which would end all auspices of amateurism.



Pay for Play

Legal Impact

The Supreme Court addressed restrictions on education-
related payments and not direct compensation payments to
athletes. However, several states are introducing laws giving
student athletes more control over the use of their name,
image, and likeness. In addition, congress had been
reviewing possible action given the NCAA’s lack of action
addressing NIL. The NCAA acknowledged it would work with
Federal representatives to chart the path forward given the
clear message from the courts.



Pay for Play

The Alston decision changes the landscape with NCAA and
student athletes. Suspending amateurism rules for NIL was
one clear result.



Pay for Play

The Court found the NCAA was acting in violation of Section 1
of the Sherman Act which prohibits “contract, combination, or
conspiracy in restraint of trade or commerce.” In applying the
“rule of reason” (a judicial doctrine of antitrust law), the Court
clearly found the NCAA was subject to antitrust legislation.



Pay for Play

The court conducted a fact-specific assessment of market
structure to see if the restraints actually affected competition.
Because the NCAA could not justify its limits on educational-
related compensation for student athletes other than to
maintain the amateurism of college sports, the court noted the
lack of economic analysis. In contrast, the Plaintiffs showed
that college sports popularity had increased following prior
allowances in additional educational benefits.



Pay for Play

The Supreme Court decision addressed a specific additional
academic-related award of $5,900.00 to mirror an athletic
award to student athletes available at conferences and
colleges. However, the Court’s ruling suggested that if
broader issues were brought before it, the rule of reason
would lead to the same result for benefits of all kinds.



Pay for Play

Individual schools are left to define and dispense educational
benefits outside the NCAA restrictions. Moreover, state and
federal legislation opening up name, image, and likeness
opportunities could also impact student athletes.



Pay for Play

Student athletes, athletic representatives, marketing agencies,
branders and broadcasters, have a stake in compensation and
a massive change may be in the works.



Pay for Play

The NCAA position that their rules on amateurism preserved
consumer demand was seen as inconsistent. Thousands of
dollars are awarded above cost of attendance scholarships,
thousands of dollars for insurance on players pro-worthy [See:
Student Assistance Fund, Academic Enhancement Fund] ---
and schools concern over compensation to student athletes
was viewed as inconsistent since payment to amateur sport
coaches, administrators, and programs is sizeable.



Pay for Play

Justice Cavanagh’s concurring opinion.
Justice Cavanagh joined the unanimous Supreme Court
decision that the NCAA is subject to antitrust scrutiny and
NCAA violated it in restricting education-related benefits.



Pay for Play

It is uncontroverted that compensation rules by the NCAA
lower the price of student athletic labor below market rates
and students have no ability to negotiate. But there are less
intrusive ways to preserve amateurism as suggested by the
Court.



Pay for Play

Justice Cavanagh maintained that the NCAA’s business model
would be flatly illegal in almost any other industry in America.
Maintaining artificially low compensation rates by saying it
increases consumer benefit is not persuasive. Justice
Cavanagh states price fixing is an antitrust problem.



Pay for Play

Name Image & Likeness [NIL]

3 elements of the legal concept of “right of publicity”.
Permission is required from the person for use of name, image
and likeness.



Pay for Play

Athletes argue that they bring in money for their schools, they
bring exposure for their schools, playing for the team is hard
work, takes lots of time, studies are harder, and they need a
tutor, they need spending money, and they have no time for
part-time work, and they have a potential for injury. Counter
arguments include athletes get personal exposure, athletes
get scholarship money and other pay, athletes get promoted
for future opportunities, there are funds available to petition for
expenses of daily living.



Pay for Play

Justice Kavanaugh let it be known that implementing a
system where athletes are paid in cash or in-kind changes
compensation rules in college sports. If pay for play
develops, a student athletic could be considered an employee
of the school under the Worker’s Compensation Acts of that
state.



Pay for Play

In other words, the student athlete could meet the general
definition of an employee (performing services for another for
valuable consideration).



Pay for Play

Questions for the Future:
1) Compensation for student athletes in revenue and

nonrevenue sports?
2) Must an athlete be paid for services, receive a

scholarship, or be involved in a revenue producing
sport to make the definition of employee?

(3) How does Title IX impact arrangements?



Pay for Play

Worker’s Compensation
If the student athlete is considered an employee and is injured in the course 
and scope of employment what could that look like? 
 What if the student athlete sustains an injury which renders him no longer 

an athlete but just a student (without financial assistance or a college 
sports career)?  

 How to calculate average weekly wage?  
 Light duty work? 
 Discharge for cause? 
 Violation of Rules?  
 Attendance? 
 Drug/alcohol? 
 Curfews?   
 Injuries during practice or game?



Pay for Play

Medical treatment
- Selection of medical providers?
- Completion of care at maximum medical improvement?
- Reasonable and necessary treatment?
- Delays in treatment and impact on athletes?



Pay for Play

The Courts caution the Parties to strike a path in cooperation
and negotiation (avoid litigation).



Workplace Safety

Recent estimates suggest that workplace violence results in
billions of dollars in loss every year. Healthcare workers are
most often affected. Populations include medics, ER
personnel, and nursing staff. Those in trauma or
neuropsychology areas are often impacted.



Workplace Safety

According to the Occupational Safety & Health Administration
(OSHA), an average of almost two million U.S. workers report
having been a victim of violence at work each year. HR
professionals spend time and effort on violence prevention but
can also be a target population.



Workplace Safety

The National Institute of Occupational Safety & Health
(NIOSH), defines workplace violence as the act or threat of
violence, ranging from verbal abuse to physical assaults,
directed toward people at work or on duty.



Workplace Safety

Workplace Violence Response
The Federal Occupational Safety & Health Act includes the
general duty clause requiring employers to furnish to
employees a place of employment which is free from
recognized hazards that are causing or likely to cause death
or serious physical harm. Some states require employees to
implement workplace violence prevention programs. eg.
California Workplace Violence Prevention in Healthcare Rule.



Workplace Safety

The FedEx Indiana warehouse shooting was one of the
deadliest workplace episodes in over a year. Eight people
were fatally injured and an additional five were hospitalized.



Workplace Safety

Teachers can also be the target of workplace violence.
Aggressive behavior in the schools can result in kicking,
hitting, biting, pushing, shoving, and other physical encounters.



Workplace Safety

Worker’s Compensation Claims
When worker’s compensation and workplace violence
intersect, it must generally be shown that the loss occurred in
the scope of employment and while the employee was
working.



Workplace Safety

According to the Occupational Safety & Health Administration,
the agency of the United States Department of Labor
“workplace violence is any act with threat of physical violence,
harassment, intimidation, or other threatening disruptive
behavior that occurs at the worksite. It ranges from threats
and verbal abuse to physical assaults and even homicide.



Workplace Safety

Effective Intervention
Create a policy…respond to reported incidents... investigate
all reports...provide feedback to employees...request
assistance from experts including those in the workplace, HR,
employee assistance programs, security, and medical.



Workplace Safety

Warning signs include attendance problems…productivity
decreases…inconsistent work patterns…lapse of
safety…changes in health, hygiene, or
behavior…exhibiting stress…depression…or aggression
to coworkers.



Workplace Safety

Violence in the skies
The Association of Flight Attendants revealed a survey
identifying 85% of respondents dealt with unruly passengers,
17% of which involved physical incidents. Related triggers
included drunk passengers and masking rules. Reported
incidents included shoving, kicking, throwing trash, and
stalking flight crews.



Workplace Safety

Flight delays and cancellations were also common factors
which escalated unruly behavior. Classes offered to flight
attendants around the country focused on defense and de-
escalation techniques.



Workplace Safety

The FAA announced a zero-tolerance policy in July.  It has the 
authority to pursue legal enforcement against a passenger 
who interferes with crew members up to and including civil 
penalties and bans from flying.    



Musculoskeletal Disorders in the Workforce

Information from the Centers for Disease Control and
Prevention website confirms the toll musculoskeletal disorders
take in the workplace.



Musculoskeletal Disorders in the Workforce

The Bureau of Labor Statistics of the Department of Labor
provides the definition of MSD’s as:

Musculoskeletal system and connected tissue
diseases and disorders of bodily reaction; bending,
climbing, crawling, reaching, twisting - - - sometimes
over-exertion or repetitive motion. In other words,
musculoskeletal disorders are not classified as trips,
falls or similar incidents.



Musculoskeletal Disorders in the Workforce

High cost to the employer includes absenteeism, changes in
productivity, increased health care expense, lost workdays
and worker’s compensation costs.



Musculoskeletal Disorders in the Workforce

Examples of MSD’s include sprains, strains and tears, back 
pain, carpal tunnel, and hernias.



Musculoskeletal Disorders in the Workforce

MSDs can result from heavy lifting, vibratory tools, overhead
work, and awkward positions.



Musculoskeletal Disorders in the Workforce

If the work environment during performance of work contributes
significantly to the condition or the condition is exacerbated or
exaggerated because of work conditions, musculoskeletal disorders
claims may arise.



Musculoskeletal Disorders in the Workforce

Ergonomics is coordinating workplace conditions and job
demands to the capability of the worker. Eliminating injuries
associated with over-use of muscles is the goal. Personal
protective equipment can also be utilized.



Musculoskeletal Disorders in the Workforce

Typical examples of claims arise when employees spend many
hours at a workstation that might involve awkward posture,
material handling, repetition, vibration, temperature extremes
and inadequate lighting.



Musculoskeletal Disorders in the Workforce

Personal protective equipment can include respirators, safety
shoes, hardhats, goggles, air plugs, splints, belts and similar
devices.



Musculoskeletal Disorders in the Workforce

Administrative controls such as reducing shift length or overtime,
scheduled breaks, rotating job stations, training and techniques
are utilized.



Musculoskeletal Disorders in the Workforce

Engineering controls could include mechanical devices for
heavy loads or packaging, height adjustable workstations, and
expeditious access to work tools.



COVID-19

Mandates

Indiana University Vaccine Mandate upheld by Federal Courts.
The Federal Judge Damon Leichty sided with Indiana
University in refusing to issue an injunction for the vaccine
mandate based on students’ contention the mandate was
unconstitutional.



COVID-19

Mandates

Coronavirus-related restrictions in the 50 states.
See attached.



COVID-19

Mandates

Federal Vaccine Mandates
President Biden’s order requiring vaccinations: OSHA develops
rules for companies with 100 or more employees, federal
employees, government contractors and healthcare workers
who treat patients on Medicare and Medicaid.



COVID-19

Mandates

Exemptions are allowed for medical and religious reasons.
Mandates vary from state to state but typically cover some
combination of government employees and contractors,
healthcare workers, teachers and employees in state-operated
settings such as prisons. Some allow frequent testing and
mask wearing as an alternative to vaccination.



COVID-19

Mandates

Some states have prohibited vaccine mandates either through
legislation or executive orders. Montana is currently the only
state that prohibits private employers from mandating the
vaccine for their employees.



COVID-19

Mandates

Private Businesses

The Equal Employment Opportunity Commission issued
guidance that private businesses could adopt mandatory
vaccination policies as long as they did not discriminate.



COVID-19

Mandates

Now that the Food and Drug Administration gave full approval
for the vaccines, businesses like Walmart, Google, and state
businesses, Rolls Royce, healthcare institutions, and IU
Medical Center, have instituted vaccine mandates for
employees.



COVID-19

Mandates

Incentives for vaccination programs.
• Lessening of restrictions.
• Monetary incentives.
• Free and local vaccination options.



COVID-19

Mandates

NBA vaccination policy

Although no mandates are issued, relief from strict protocols
for individuals and teams if the level of 85% vaccination is
achieved have addressed some vaccine hesitancy.



COVID-19

Mandates

Once vaccinated, athletes may no longer have to wear masks
in the weight room, vaccinated family members can travel with
them, athletes can carpool or use Uber lift, and reduce Covid
testing.



COVID-19

Mandates

Athletes and staff can avoid wearing Kinexon tracking devices
for contact tracing. They can eat in restaurants without
restriction and gather in the clubhouse.



COVID-19

Mandates

U.S. states can legally require vaccinations including as a
condition of participation and public activities such as school.
Employers can make them mandatory as a condition of
employment.



Questions???



Dugan Wyatt & Czernik LLC

9001 Wesleyan Rd., Suite 111

Indianapolis, Indiana 46268

317.872.3836 (phone)

317.872.3680 (fax)

www.dwclawyers.com

http://www.dwclawyers.com/
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PERMANENT 
PARTIAL 

IMPAIRMENT
How bad is it anyway?
By Heidi Kendall-Sage



Who is this lady up there talking?

◦ Been a lawyer for 27 years—
graduated Hanover College and then 
IU Maurer in Bloomington

◦ Practice law in an office with 8 other  
lawyers  in Madison and Columbus, 
Indiana.

◦ Married for 30 years to Chuck Sage, 
Two children (son, age 23, and 
daughter, age 20).  Plus furbabies, Leo 
& Elsa.

◦ Love my job, love helping injured 
workers, Plaintiff’s attorney to the core!



What is a PPI (permanent partial 
impairment) rating?
Rating that is given by a doctor…

◦ Once the employee has reached 
maximum medical improvement, at 
the end of their medical treatment…

◦ That is a medical determination of “a 
loss, loss of use, or derangement of 
any body part, organ system, or organ 
function.”

◦ Based commonly on the 5th Edition of 
the AMA Guides to the Evaluation of 
Permanent Impairment*



PPI ratings 101

Date of Injury Degrees Dollars per Degree
July 1, 2015-June 30, 2016 1-10

11-35
36-50
51-100

$1633
$1835
$3024
$3873

July 1, 2016-present* 1-10
11-35
36-50
51-100

$1750
$1952
$3186
$4060

*All examples will use 2016-
present PPI rating $s



Employer has 15 
days to give you a 

physicians PPI 
statement

I.C. 22-3-3-10.5 requires 
employer to provide a 

physicians statement of the 
PPI rating within 15 days of 

the date listed on the 
physicians statement

The employer must also 
provide a 1043 form  

(Agreement to 
Compensation) and an 
Employee Waiver form 

(53913)



Simple Whole Person PPI ratings:

◦15% WPI (whole person impairment)=
10 X $1750 + 5 X $1952= $27,260

Whole Person Impairment comes from ratings to the:
--Head          --Neck
--Shoulder     --Back

--Bilateral (rated both)
--Hip         --Hernias & Skin



If you went to law school to avoid 
math….too bad….



Body part Impairment Ratings….

Are rated by degrees…For Example

◦ --Arm/Upper Extremity = 50 degrees

◦ --Index Finger = 8 degrees

◦ --Thumb = 12 degrees

◦ Leg/Lower Extremity=50 degrees

◦ --Great Toe = 12 degrees

◦ --Second Toe = 6 degree

◦ This is a change from a couple of 
years ago, there is no difference for 
below or above the elbow or above 
or below the knee!



Simple Body 
part PPI rating
Carpal tunnel one arm at 

10% to the upper 
extremity =

10 x 50* = 5

5 x $1750 = $8,750



Some injuries are assigned an impairment 
based upon statute I.C. 22-3-3-10
Examples:

◦ Loss of hearing in one ear 15 degrees 
of permanent impairment;

◦ For the loss of one testicle 10 degrees 
of permanent impairment

◦ Loss of total vision in both eyes, 100 
degrees of impairment



Let’s get more 
complicated…amputations….

◦Doctors Report reads—Left Thumb total amputation
◦100% x 12 degrees = 10 x $1750 + 2 x $1952 = 

$17,500 + $3,904 =21,404
◦$21,404 x 2 (amputation) = $42,808.00

◦Board wants physicians report to include hand chart 
and amputation point marked.



No bone loss example:
5% thumb x 12 * =.6 x $1750 
= $1050

With Bone Loss example:
50% thumb x 12* = 6 X $1750 
= $10,500 x 2 (amputation) = 
$21,000 
Bone loss for thumb is either 
50* or 100* for total 
amputation

Then…. 
amputation 

with or without 
bone loss



If you really want to blow your mind…

◦ Multiple digit Hand Amputations 
(example total loss of index and 2nd

finger)

◦ Value of Fingers = $26,250

◦ Hand – Index Finger -100% x 8 x $1750 
= $14,000

◦ Second Finger = 100% x 7 x $1750 = 
$12,250

◦ Value of Hand Rating:

◦ For example, hand rating at 10% x 4* = 
4 x $1750 = $7,000 

◦ $26,750 fingers + $7,000 hand = 
$33,250

◦ By adding the amputated value to 
the hand value the hand counts as 
the doubling per the statute.



If the math gets harder than that…call 
the Board (Kelly Marlow & Ashlie Franklin—PPI approval specialists)

There is also a PPI calculator worksheet on the Board Website!



Please consider using the Board website 
PPI calculator!

Look here….. This is what it looks like…..



What if two separate bilateral body 
parts are injured in the same accident?

◦ The rate should then reflect the whole body
◦ Physician must compute the PPI ratings to each body part 

into a whole-body PPI rating
◦ For example: Rt. Knee @ 8% WPI and Rt. Shoulder @ 7% WPI 

=15% WPI = 10 x $1750 + 5 x $1952 = $27,260
◦However, a unilateral injury (to the rt. Index finger and right 

elbow) you would go with upper extremity rating 



If you do not 
correctly figure 
the 2 body parts 
as whole person 
impairments…

You can end up 
resolving the 

case for less than 
what it is 

worth….not 
good!



Don’t forget there can also be 
psychological injuries that require PPI 

ratings…
◦ --Closed head injuries or 

traumatic brain injuries with 
various psychological 
symptoms
◦ --Post traumatic stress disorder
◦ --Depression
◦ --Anxiety



Common PPI rating problems….
What if the PPI rating seems too low?
◦ 0% PPI rating but lots of permanent 

restrictions:

◦ Bob treats with Dr. Cure, authorized 
physician, who performs two surgeries on 
Bob.  

◦ Bob is found at MMI and released with a 
30-pound lifting restriction, no overhead 
reaching, and reduced range of motion

◦ Dr. Cure gives Bob a 0% PPI rating

◦ Can you have these permanent 
restrictions and a 0% PPI rating?



It seems that permanent restrictions do 
weigh in favor of a PPI rating….
◦ Arington v. Eaton’s Trucking (146 NE3d 

358) …Court of Appeals mentioned in 
assessing PPI rating that there was a 
comment by the treating physician 
that Employee was unlikely to achieve 
100% improvement

◦ Bowles v. Griffin (798 NE2d 908)…the 
Court found that the aim of a PPI 
determination is to decide what parts 
of an employee’s body have lost their 
proper function and to what extent.

◦ I.C. 22-3-3-10 states that PPI benefits 
are awarded because of the partial or 
total loss of the function of a member 
or members of the body as a 
whole…aren’t restrictions arguably loss 
of function?

◦ It is the authors opinion that it is 
certainly the DUTY of the Plaintiff’s 
attorney to recover a full and 
accurate PPI rating payment for the 
injured employee…



Another PPI rating report problem…the 
super high PPI rating…

◦ The Judges don’t seem to like these 
either….Triplett v. USX Corp 893 NE2d 
1107, Court of Appeals seemed 
accepting of a doctor’s report being 
excluded as not credible evidence 
regarding a PPI rating at 40% for 
vertigo.

◦ Where there are two PPI ratings at 5% 
and one PPI rating at 46%, the 5% PPI 
rating wins out (majority of doctors). 
Van Scyoc v. Mid State Paving , 787 NE 
2d 499



What happens when an injured worker 
overuses one limb because the other limb 

has a permanent impairment?
Example: Bob hurt his left knee, had 
surgery, returned to work, and put all his 
pressure on his good right knee…now 
his right knee hurts….
Authors opinion: could mean now there 
is also treatment needed and a PPI 
rating on the right knee….
It has been said that workers comp 
benefits represent “limited 
compensation in exchange for a 
certain recovery. “ Spangler v. Indiana 
Insurance, 729 NE2d 117.



What if….Employee used crutches for 
weeks/months and now their 

shoulders/hands hurt?
◦ Once again…
◦ Can be another work-

related injury caused, in this 
case, by treatment for a 
work-related injury…
◦ May need more treatment, 

and yet another PPI rating!



Another problem….who has to pay for 
the PPI rating?

◦ The employer has the obligation under 
the Workers compensation Act to 
provide the initial PPI rating I.C. 22-3-3-
4(a). The burden only lies with the 
employee where the employee 
disagrees with the initial PPI rating.

◦ However, ...”the expense of a 
subsequent PPI rating that is obtained 
by an employee to refute the initial PPI 
shall be reimbursed to the employee if 
it is ultimately accepted by the 
Workers compensation board.”



Deciding between multiple PPI ratings 
that occur during treatment over time…

◦ The Judge/Board appears to take into 
account the passage of time, 
continued treatment, and the 
apparent limitations of the Employee.  
Platinum Const. Group, LLC v. Collings, 
988 NE2d 1153.

◦ The Board/Judge appear to give 
greater weight to in-depth PPI rating 
reports, that “specifically outline the 
basis within the AMA Guidelines”.  
Platinum



What about apportionment?

◦ Bob has a prior back injury from years 
of competitive frisbee golf as a 
teenager.  Now Bob has worked for 30 
years laying brick and hurts his back at 
work…

◦ Defense Counsel argues that the 
doctor must determine what portion 
of the PPI rating is related to the pre-
existing condition versus the new back 
injury….(Defense must demonstrate 
prior injury resulted in an impairment) 
Brown Tire v. Underwriters, 573 NE2d 
901

◦ What does the doctor and then the 
Judge take into consideration?

◦ Surgery prior? Surgery after?
◦ Working hard labor before this work 

injury without issue? US Steel Corp v. 
Spencer, 655 NE 2d 1243.

◦ Diagnostic findings (MRI) before vs. 
after?

◦ How remote was the prior injury?
◦ How long since last treatment for prior 

injury before this injury?



There is a distinction between 
impairment and disability…

◦ The issue of physical impairment rests 
upon medical evidence relating to 
the loss of body function.

◦ The disability determination concerns 
vocation factors relating to the ability 
of an individual to engage in 
reasonable forms of work activity.  

◦ Not mutually exclusive or mutually 
dependent terms. See Perez, 359 NE2d 
925, and Byrd 498 NE2d 1033



Does a high PPI rating mean the employee 
is permanently totally disabled?

◦ Not necessarily…a finding of 
permanent total disability is also based 
on factors such as vocational 
background, skills and education

◦ Rockwell v. Byrd, 498 NE2d 1033.

◦ The AMA Guides (5th Ed) specifically 
explain “impairment percentages 
derived from the Guides should not be 
used as direct estimates of 
disability…[this] requires individual 
analyses.”



Does a PPI rating at less than 10% mean 
that the employee is NOT disabled?

◦ Not necessarily…low education, 
illiteracy, minimal job skills, and limited 
vocational background, as well as 
advanced age can all lead to 
permanent total disability when 
combined with a permanent 
impairment and restrictions/limitations 
from a work injury.

◦ Hill v. Worldmark Corp., 651 NE2d 1173 
(discussion on this issue)



Its not over till its really over…Claims can 
be re-opened for additional PPI…

◦ Claims can be re-opened for 
additional PPI for two (2) years from 
the last date for which compensation 
was paid. I.C. 22-3-3-27(c)

◦ Could happen where employee was 
unable to return to previous job and 
may discover total inability to work 
and qualify for PTD benefits.

◦ Could happen where employee 
obtains a second orthopedic surgery, 
then chronic pain might be added to 
the PPI rating.



There is a maximum total compensation…
including the PPI payment…

◦ I.C. 22-3-3-22 (t), for injuries that 
happened after June 2016 the 
maximum total compensation is 
$390,000.

◦ Note: the maximum weekly workers 
compensation benefits as of July 1, 
2016, is $780 per week.



Which edition of the AMA Guides do  you use? 
Can it be the 5th,  6th, or soon to arrive 7th?

◦ Pennsylvania Supreme Court said in a 
6-1 decision that a claimant can 
select which AMA Guide to apply.  
Protz v. Workers Compensation 
Appeals Boards, 124 A.3d 406 (Pa. 
Cmwlth. 2015), however, asked the 
Court that the legislature select which 
Guide to apply.  In October of 2018, 
the Pennyslvania legislature passed 
HB1840 which mandated use of the 
AMA 6th edition.

◦ In Indiana, “medical providers may 
use whichever edition of the AMA 
Guides to Evaluate a Permanent 
impairment that they think is most 

appropriate…for example, if the 6th

edition would preclude recovery for 
an impairment, an earlier edition 

should be consulted”.

◦ What do you think about this?



Most PPI rating disputes can be 
resolved…
◦ In interviewing several fellow attorneys 

in preparation for this speaking 
engagement, many Judges will 
strongly consider a split of two PPI 
ratings, particularly if they are not 
wildly different.

◦ Even wildly different PPI ratings can be 
discussed and worked through often 
with experienced, knowledgeable 
attorneys on both sides of the aisle.



Questions?
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• DEDICATED TO INSURANCE AND LEGAL COMMUNITY

• ASSIST WITH QUESTIONS PERTAINING TO PRE-EXISTING

CONDITIONS, CAUSATION, TREATMENT, FUTURE

COSTS AND TREATMENT OF DISABILITY

• PERFORM IME’S/SECOND OPINION EXAMS

• EXTENSIVE EXPERIENCE TESTIFYING
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Enveloped, positive stranded RNA Virus

Binds to ACE 2 receptors for cell entry

ACE 2 receptors in the lungs, GI track, 
blood vessels, and cardiac cells

Also affects the nervous system and 
musculoskeletal system





Spread via droplets released from 
the nose and mouth

Coughing, sneezing, contact with 
infected individuals and surfaces

Incubation is 1-14 days

Fever, cough, fatigue, headache, 
diarrhea, and dyspnea

Most contagious in the first 1-10 
days, often before symptoms



Acute Covid Symptoms (Journal of Medical Science)





Often referred to as “long-
COVID”

Multisystem disease often 
occurring after mild, moderate, 
or severe illness

Serious sequelae 
(thromboembolic complications, 
cardiac complications)

Less serious and non-specific 
sequelae



Stroke
Pulmonary 
embolus

Renal 
infarct

Heart 
attack

Atrial 
fibrillation

Myocarditis Pericarditis



Fatigue Brain fog
Dyspnea on 

exertion
Tachycardia 
on exertion

Joint pain

Headache Hair loss
Depression

anxiety
Skin rashes



Post-COVID Syndrome Symptoms (Journal of Medical Science)







Multifactorial 
pathogenesis

• Multisystem 
inflammation

Prolonged 
inflammation

• Dysregulation of 
immune and 
autonomic 
nervous system

Sequelae of organ 
damage

• Cardiac irritation, 
pulmonary 
fibrosis

Prolonged 
hospitalization and 

social isolation

• Dysregulation of 
oxygen supply to 
muscles



• NAD+ DEFICIENCY FOLLOWING INFECTION

• KEY PLAYER IN CELLULAR METABOLISM (ENERGY)

• DECREASED SEROTONIN

• INCREASED HISTAMINE RELEASE

• COMPARISON WITH OTHER POST-VIRAL

SYNDROMES/CHRONIC FATIGUE SYNDROME

• BETA-ADRENERGIC RECEPTOR ANTIBODIES, M3 

ACETYLCHOLINE RECEPTOR ANTIBODIES





Observe behavior

oxygen saturation, pulmonary exam, cardiovascular 
exam

EKG

Repetitive motion exam

6 minute walk test

Cardiac event monitor

Cardiac MRI

Echocardiogram/stress test



Blood work

Chest CT scan

Pulmonary function testing

Physical therapy evaluation

Physical ability testing

Functional capacity evaluation

Neuropsychiatric testing
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• 48 YEAR OLD MALE – LPN AT A NURSING HOME

• NO PAST MEDICAL HISTORY

• DIAGNOSED MARCH 27, 2020

• 1 MONTH INPATIENT ICU STAY

• INTUBATED ON A VENTILATOR

• PNEUMONIA, PLEURAL EFFUSIONS, PNEUMOTHORAX

• CHEST TUBES

• HEART ATTACK

• RENAL INFARCT

• SUPERFICIAL THROMBOPHLEBITIS

• 1 MONTH REHAB STAY



• FIRST VISIT WITH OBJECTIVE - 7 MONTHS AFTER REHAB

• NEUROPATHIC PAIN, BILATERAL CARPAL TUNNEL, 

PERONEAL NEUROPATHY

• HEART PALPITATIONS, TACHYCARDIA WITH MINIMAL

EXERTION

• FATIGUE

• DYSPNEA ON EXERTION

• MUSCLE WEAKNESS

• INSOMNIA



• NEUROLOGY, CARDIOLOGY, PULMONOLOGY, HAND

SURGERY

• NORMAL PULMONARY FUNCTION TESTING

• ABNORMAL CARDIAC MONITOR – BASELINE

TACHYCARDIA, HR FLUCTUATION BETWEEN 110’S TO

170’S

• NORMAL ECHOCARDIOGRAM, CARDIAC MRI

• 6 MINUTE WALK TEST FATIGUE, ELEVATED HEART RATE, 
DECREASED DISTANCE, NORMAL OXYGEN SATURATION

• CARPAL TUNNEL SURGERY

• TREATED WITH LOPRESSOR, ASPIRIN, LASIX, ATORVASTATIN, 
CYMBALTA, MOBIC, CAPSAICIN, CALCIUM, VITAMIN D, 
ZINC



• 14 MONTHS POST INFECTION

• CARPAL TUNNEL IMPROVED BUT DID NOT RESOLVE

• PERONEAL NEUROPATHY IMPROVED BUT DID NOT RESOLVE

• RENAL AND PULMONARY ISSUES RESOLVED

• SIGNIFICANT TACHYCARDIA PERSISTED

• FATIGUE, INSOMNIA PERSISTED

• UNABLE TO PARTICIPATE IN PHYSICAL THERAPY DUE TO HIS

PERSISTENT TACHYCARDIA

• NOT CLEARED TO DRIVE, LIGHT DUTY WORK ONLY

• CARDIAC IMPAIRMENT – 20%, NEUROPATHY – 4%, 
CHRONIC PAIN – 1%, PULMONARY – 0%, RENAL – 0%

• 24% WHOLE PERSON PPI



55 year old female - RN at a Nursing Home

No Past Medical History

Diagnosed November 30, 2020

Outpatient Treatment Only

CT with classic Ground Glass Appearance



Persistent Fatigue, Shortness of Breath, Cough, 
Dyspnea on Exertion, Tachycardia with minimal 
exertion, Mild Brain Fog

Cardiology, pulmonology, Physical Therapy

Normal EKG, Cardiac Monitor, PFT, blood work, 
pulmonary function testing, echocardiogram, 
Cardiac MRI

6 minute walk test above normal distance 
(former collegiate athlete), normal oxygen 
saturation, but significant tachycardia

Treated with Dulera, Xopenex, Aspirin, Vitamin D, 
Calcium, Zinc



6 months post infection

Fatigue, Shortness of Breath, Cough, Dyspnea on 
Exertion resolved

Persistent but improved tachycardia and 
Exertional fatigue

Terminated by her Employer

Found a new job

Completed all Goals of Therapy

0% impairment



• 42 YEAR OLD FEMALE – LPN AT A NURSING

HOME

• PAST MEDICAL HISTORY OF IRON DEFICIENCY

ANEMIA – GI LOSSES

• DIAGNOSED DECEMBER 29, 2020

• OUTPATIENT ONLY, THOUGH BORDERLINE

ADMISSION

• HYPOXIA, CT WITH CLASSIC GROUND GLASS

APPEARANCE



• PERSISTENT FATIGUE, SHORTNESS OF BREATH, 

DIFFICULTY BREATHING, COUGH, DYSPNEA ON

EXERTION, HEADACHES, AND DIFFICULTY SLEEPING

• PULMONOLOGY, PHYSICAL THERAPY

• NORMAL EKG, CARDIAC MONITOR, BLOOD

WORK, AND ECHOCARDIOGRAM

• MODERATE DISTANCE ON 6 MINUTE WALK TEST –

DIFFICULTY WITH COUGHING THROUGHOUT TESTING

• SEVERE RESTRICTIVE PATTERN SEEN ON PFT

• TREATED WITH HERBAL SUPPLEMENTS, CALCIUM, 

VITAMIN D, ZINC, ADVAIR, ALBUTEROL, PHYSICAL

THERAPY



• 7 MONTHS POST INFECTION

• FAILED TO ATTEND APPOINTMENTS FOR 2 MONTHS

• TERMINATED FROM WORK, EVICTED FROM APARTMENT, 
ACUTE WORSENING OF HER CHRONIC ANEMIA (HGB – 7.3), 
MOTOR VEHICLE ACCIDENT WITH CONCUSSION AND POST-
CONCUSSION SYNDROME

• REPEAT PFT WITH MILD RESTRICTIVE PATTERN –
PULMONOLOGY ADVISED CONTINUED ADVAIR FOR 6 MORE

MONTHS, WITH EXPECTED RESOLUTION

• SIGNIFICANT OVERLAP WITH ANEMIA AND CONCUSSION

• PERSISTENT FATIGUE, DYSPNEA ON EXERTION, HEADACHES, 
DIFFICULTY SLEEPING

• 8% IMPAIRMENT DUE TO PULMONARY DYSFUNCTION

• BACK TO SCHOOL TO COMPLETE RN DEGREE – ONLY 5 
MONTHS REMAINING



• 64 YEAR OLD FEMALE – ACTIVITIES COORDINATOR AT NURSING

HOME

• PMH – OBESITY, ASTHMA, ESOPHAGEAL REFLUX, HTN, HLD, 
DEPRESSION, AND OSTEOARTHRITIS

• DIAGNOSED DECEMBER 30, 2020

• OUTPATIENT TREATMENT ONLY

• CT WITH CLASSIC GROUND GLASS APPEARANCE



• PERSISTENT COUGH, SHORTNESS OF BREATH, FATIGUE, NAUSEA, 
LOSS OF APPETITE, BELCHING, ABDOMINAL BLOATING, HEART

PALPITATIONS, DIFFICULTY SLEEPING, WORSENING

DEPRESSION/ANXIETY, EAR PAIN, DRY MOUTH, DIARRHEA

• NORMAL CARDIAC EVENT MONITOR, ECHOCARDIOGRAM, STRESS

TEST

• MILD OBSTRUCTION ON PFT

• PHYSICAL THERAPY

• BLOOD WORK WITH ABNORMAL ELEVATION OF INFLAMMATORY

MARKERS AND AUTO-IMMUNE ANTIBODIES

• HIATAL HERNIA ON EGD

• POOR TOLERANCE ON 6 MINUTE WALK TEST DUE TO FATIGUE, 
HEART RATE AND OXYGEN SATURATION REMAINED NORMAL

• TREATED WITH MULTIPLE STOMACH MEDICATIONS, ADVAIR, 
ALBUTEROL, ZOLOFT, ASPIRIN, REMERON



• 8 MONTHS POST INFECTION

• TERMINATED FROM WORK

• STRUGGLED TO REMAIN ACTIVE

• PERSISTENT FATIGUE, DYSPEPSIA, NAUSEA, DIARRHEA, DRY

MOUTH, COUGH, DIFFICULTY SLEEPING, TACHYCARDIA

WITH EXERTION, BRAIN FOG

• ALL SYMPTOMS STEADILY IMPROVING

• FUNCTIONAL CAPACITY EVALUATION – MEDIUM DUTY

BUT WITH FREQUENT SHORT BREAKS

• MILD IMPAIRMENT ON PFT WITH INTERMITTENT DYSPNEA –
8% WHOLE PERSON IMPAIRMENT
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COSTS……………..

▪ Legitimate and expected
changes in the quality of life
for injured workers are real --
loss of psychological benefits
related to working and being
productive

▪ About 95% of WC claims
involve a real accident at
work

▪ About 6-7 billion of the
estimated 60 billion spent on
WC claims is related to fraud
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Psychologists Psychiatrists Social Workers

Marriage and 
Family 

Therapists

Mental Health 
Technicians

School 
Psychologists

Psychometrists
Primary Care 

Physician
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CONTEXT 
MATTERS

▪ We are often examining and treating 
people in a context that is not 
neutral……people have expectations

▪ Sometimes we evaluate because we 
want to know who we are dealing with 
(i.e., influence of preexisting 
psychological disorder, establish 
prognosis, treatment planning)

▪ Research findings – litigating patients 
v. controls – higher functioning and 
more satisfied with their lives pre-
injury than the controls/also report 
lower functioning post-accident than 
controls

7



CRITICAL 
ISSUES FOR 
EMPLOYERS, 

CLAIMS 
EXAMINERS, 

CASE 
MANAGERS, 

AND LAWYERS

▪ Diversity of human behavior

▪ Tend to underestimate the influence 
of psychological factors, including 
pre-existing psychological 
conditions

▪ Many claimants are motivated by 
factors that are unidentified

▪ People personalize stress – “what 
happened to me is different and 
worse than anything you have ever 
experienced.”

▪ Weak relationship between distress 
and pathology

▪ “Who is injured is often more 
important than the injury”

8
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Symptoms improve over time

24-48 hrs: headache, fatigue, cognitive px, balance px

What is the typical recovery time in healthy young adult with no

risk factors for protracted recovery?

10 to 14 days
10
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Keep this in mind -- Harvard Medical School study

Depression and anxiety disorders

Substance abuse

Posttraumatic stress disorder

Adjustment disorders

Pain disorders

Rarely see more serious psychological disorders

12



BEHAVIORAL 
RISK FACTORS 
AFFECTING 

DETERMINATION 
OF CAUSATION

▪Biological 
predispositions 
and early life 
experiences

▪The 
meaningfulness of 
social supports

▪The role of 
enduring 
personality traits

13



STANDARDS 
RELATED TO 
CAUSATION

▪Indiana and 
psychological injury 
claims

▪Variability between 
states – KY, IL

14



CATEGORIZATION 
OF 

PSYCHOLOGICAL 
CLAIMS IN WC

Physical disorders 
contributing to a 
psychological disorder

Psychophysiological reactions 
in which psychological factors 
or disorder contribute to a 
physical illness

Psychological disorders 
resulting from a mental injury

15



SO WHERE DO 
PSYCHOLOGISTS 
FIT IN A WC 

CLAIM?

CLARIFICATIO
N OF 

BEHAVIORAL 
ASPECTS OF 

THE CASE

MEDICAL AND 
BEHAVIORAL 
INTERVENTIO

NS CAN BE 
DESIGNED TO 

ADDRESS 
PSYCHOLOGI
CAL FACTORS

DETERMINING 
WHICH 

ASPECTS OF 
THE 

BEHAVIOR 
ARE WORK-

RELATED OR 
PRE-EXISTING 16



▪Varying outcomes utilizing invasive 
procedures

▪Relevant psychological factors often ignored

▪Presence of psychological disorders help to 
identify post-operative behavior

▪Consulting with the orthopedic surgeon can 
improve patient satisfaction/expectations

▪Psychological consultations can help 
minimize the negative impact of unidentified 
psychological variables

17
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COMPONENTS 
OF A 

PSYCHOLOGICAL 
EVALUATION?

Interview (avoid only 
using self-report)

Psychological testing

Record review

Mental status 
observation

Comparison of data 
from multiple sources

19



ADMINISTRATION 
AND 

INTERPRETATION 
OF 

PSYCHOLOGICAL 
TESTING

▪ Utilize properly trained evaluators

▪ Tests need to be administered in a 
professional manner

▪ Issues of reliability and validity are 
extremely important in litigated cases

▪ Use of multiple tests can enhance the 
strength of the testing data

▪ Can help evaluate progress in 
treatment and impairment

▪ Test battery:

– Personality inventories

– Cognitive tests

– Symptom checklists

– Specialized inventories

20
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QUESTIONS OF 
CAUSATION

▪ Understanding base rate data 
for psychological disorders

▪ Did the injury arise out of and 
in the course of employment, 
personal injury, or ordinary life 
events?

▪ Did the injury aggravate or 
accelerate the course and 
severity of the existing 
condition?

▪ Is there a relationship between 
the understood pre-existing 
condition and the current 
symptoms?

22



APPROACHES 
TO THE 

EXAMINATION

▪Malingering

▪Defensiveness

▪ Irrelevant or Random 
Responding

▪Honest Responding

▪Hybrid Responding

▪Responses maybe adaptive 
to an adversarial evaluation 
and when the stakes for the 
claimant are high

23
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DECEPTION 
AND 

MALINGERING

▪Excessive symptom report

▪Overly favorable 
presentation in the context 
of significant symptom 
report

▪Reporting unusual 
combinations of symptoms 
or experiencing all 
symptoms

▪ Invalid response patterns 
on psychometric testing

▪Profile not fitting normative 
groups

28



WHAT ARE THE 
NUMBERS? 
PROBABLE 
SYMPTOM 

EXAGGERATION 
AND 

MALINGERING

▪29% Personal Injury

▪30% SSA disability

▪8% Medical cases
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IMPAIRMENT 
AND 

DISABILITY

▪Relationship between 
physical impairments, 
pain, and disability is 
modest

▪Disability and 
impairment is affected 
by factors other than 
structural pathology

▪Physical pathology has a 
minor role in predicting 
disability

30
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▪ Fatal shooting of coworker

▪ Physical injuries

▪ No prior mental health treatment

▪ Positive work history

▪ Intact support systems
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▪ Excessive symptom report

▪ Overly favorable presentation in the context of significant 
symptom report

▪ Reporting unusual combinations of symptoms or experiencing 
all symptoms

▪ Invalid response patterns on psychometric testing

▪ Profile not fitting normative groups

▪ Case: truck driver, S/F, reported cognitive injury, chronic pain, 
PTSD
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