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DISCLAIMER

The information and procedures set forth in this practice manual are subject to constant change
and therefore should serve only as a foundation for further investigation and study of the current law and
procedures related to the subject matter covered herein, Further, the forms contained within this manual
are samples only and were designed for use in a particular situation involving parties which had certain
needs which these documents met. All information, procedures and forms contained herein should be very

carefully reviewed and should serve only as a guide for use in specific situations.

The Indiana Continuing Legal Education Forum and contributing authors hereby disclaim any and
all responsibility or liability, which may be asserted or claimed arising from or claimed to have arisen from
reliance upon the procedures and information or utilization of the forms set forth in this manual, by the

attorney or non-attormey.

Attendance of ICLEF presentaﬁons does not qualify a registrant as an expert or specialist in any
discipline of the practice of law. The ICLEF logo is a registered trademark and use of the frademarlk
without ICLEF’s express written permission is prohibited. ICLEF does not certify its registrants as
specialists or expert practitioners of law. ICLEF is an equal opportunity provider of continuing legal
education that does not discriminate on the basis of gender, race, age, creed, handicap, color or national
origin. ICLEF reserves the right to refuse to admit any person or to eject any person, whose conduct is
perceived to be physically or emotionally threatening, disruptive or disrespectful of ICLEF registrants,

faculty or staff.
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8:45 Am. Login to Webcast

8:55 a.wm. Welcome and Introduction

9:00 A.M. COVID-19, Retirement Accounts and Some Other
Medicaid Issues
- Dennis K. Frick

9:45 AMm. Estate Recovery
- Connie L. Bauswell

10:30 Am.  Coffee Break

10:45 Am.  Advance Care Planning
- Keith P. Huffman

11:30 Am.  Secure Act: Changes Elder Law Attorneys Need to Know
- Rebecca W. Geyer

12:15pm.  Q & A/ Adjourn
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Claire E. Lewis

Law Office of Claire E. Lewis, Indianapolis

Claire E. Lewis has more than thirty years of experience in the field of elder law. A
founding member and first Chair of the Indiana State Bar Association's Elder Law
Section, she currently serves as Chair of its Public Policy Committee. An active member
of the National Academy of Elder Law Attorneys (NAELA), Lewis was a founding
member and first President of the Indiana chapter of NAELA and was re-elected as
President of the organization for 2016. She recently completed her term on the
Executive Committee of the Estate Planning Section of the Indianapolis Bar Association.
Lewis completed six years of service on the Board of Directors of CICOA Aging and In-
Home Solutions (formerly the Central Indiana Council on Aging), serving as Secretary
of the Board during her last two year term. She also completed a term of six years on
the Board of Directors of the Alzheimer’s Association of Indiana for which she chaired
its Mission and Outreach Committee.

Lewis was called upon by the State of Indiana to provide the initial review of the exams
to be given to attorneys seeking the CELA (Certified Elder Law Attorney) certification.
As a member of the Advisory Panel on Attorney Specialization for the Indiana
Commission for Continuing Legal Education, she was involved in the initial approval of
the elder law certification in the state of Indiana.

As former Director of the Senior Law Project of the Legal Services Organization of
Indiana, Lewis headed the Indiana sub-state Ombudsman Program for Central Indiana,
promoting quality of care and nursing home residents’ rights for Indiana’s most
vulnerable citizens.

Editor of the Indiana State Bar Association's popular book, the Laws of Aging (formerly
the Legal Reference for Older Hoosiers), Lewis has authored or co-authored numerous
papers and booklets on elder law issues including Medicaid in Indiana, Advance
Directives, Medicaid for the Aging and Disabled in Indiana, Guardianship and
Alternatives, The Legal Rights of Indiana Nursing Home Residents, and Housing
Alternatives for the Older Person.

Lewis is a regular faculty member and program chair for the Indiana Continuing Legal
Education Forum (ICLEF). For the past several years, she has chaired ICLEF'S Elder Law
Institute, Advanced Medicaid Forum, and Advanced Elder Law Forum. Lewis is also a
regular faculty member for educational seminars presented by the Indianapolis Bar
Association (IBA), chairing the Medicaid Updates seminar in both 2002 and 2003 and
Long Term Care Updates in 2004 and providing the Medicaid updates segment of its
"What’s New?" annual workshop in 2005 and 2006. She has also chaired seminars from



2006 through the present for the IBA covering such topics as Medicaid Estate Recovery,
the effect of the Deficit Reduction Act on Medicaid eligibility issues, and Special Needs
Trusts. She has been a guest professor at the McKinney School of Law in Indianapolis,
focusing primarily on topics that relate to elder law. Lewis has served in an advisory
capacity to Medicaid workers throughout the state and trained caseworkers, attorneys,
and elder care professionals on Medicaid rules and regulations and other issues
impacting older adults.

Lewis was named a Super Attorney in Elder Law by Indianapolis Monthly magazine for
2005 through 2016. Lewis was also named one of the Top 25 Women Lawyers in
Indiana for 2008 and 2011 by Indianapolis Monthly and a Five Star Wealth Manager
from 2008 through 2014 by Indianapolis Monthly. She was selected by her peers as
one of the "Best Lawyers in America" in the area of elder law for more than ten years
as announced by "Best Lawyers" and U.S. News Media Group, the publisher of U.S.
News and World Reports and the nation's leading source of rankings and service
journalism, and she is the lawyer of the year in elder law for 2016. Lewis was awarded
the Indiana State Bar Foundation’s Law Related Education Award in October of 2005
and received the Indiana State Bar Association’s GP and Solo Practice Hall of Fame
Award for 2009. Lewis was named most valuable attorney of the year by the Indiana
Chapter of the National Academy of Elder Law Attorneys for 2013.

Lewis was named as a Fellow of Indiana State Bar Foundation in 2010 and a Master
Fellow in 2014. Established in 1979, the Fellows are an elite group of Indiana attorneys
who demonstrate commitment to the ideals of the Foundation in advancing justice,
promoting public understanding of the law, and enhancing the legal professions'
performance of its ethical responsibilities. Only 1,000 Indiana attorneys are currently
members of this select group. In 2012, she was also inducted as a Fellow of the
Indianapolis Bar Foundation.



Connie L. Bauswell

Law Office of Connie L. Bauswell, Valparaiso

Connie L. Bauswell practices in the areas of elder law, estate planning and
administration, veteran’s benefits, and special needs planning. Connie is a member of
the National Academy of Elder Law Attorneys (NAELA). As a NAELA member, Connie
served on the Professionalism and Ethics Committee, which is revised NAELA'’s
Aspirational Standards. She is also an active member of the Indiana Chapter of NAELA,
serving as a board of director for several years and as the Indiana Chapter President for
2013-2014. Connie is a member of the Special Needs Alliance, which is an invitation-
only national network of lawyers dedicated to disability and public benefits law.

Connie is a member of the Elder Law Section (Vice Chair for 2016-2017; Committee
Chair, Education Committee 2016-2017; and Secretary-Treasurer for 2015-2016), the
Probate, Trust and Real Property Section of the Indiana State Bar Association, the
Porter County Bar Association, and Lake County Bar Association. She is a charter
member of ElderCounsel. In addition, she is a graduate of the Veterans Benefits
Institute. She serves on the Board of Directors of the National Elder Law Foundation,
the only national certifying program for elder law and special needs attorneys.

Connie received her B.A. in Politics from the University of Dallas, magna cum laude. In
1996, Connie received her Juris Doctorate from the Indiana University Maurer School of
Law. In May 2012, Connie earned her LL.M. in Elder Law, with Distinction, from
Stetson University College of Law. In addition, she has earned the designation of CELA,
which means she is “Certified as an Elder Law Attorney by the National Elder Law
Foundation”. She is also an Adjunct Professor at Valparaiso University School of Law,
where she teaches Elder Law.

Connie practices law at the Law Office of Connie L. Bauswell, which has offices in
Valparaiso and Schererville. She can be reached at 219-548-0980 or
connie@conniebauswell.com. Connie welcomes invitations to speak on a variety of
topics related to her practice.


mailto:connie@conniebauswell.com

DENNIS FRICK is the Director of the Senior Law Project of Indiana Legal Services, Inc.,
Indianapolis, which represents older adults in 20 central Indiana counties. He has represented
clients in administrative appeals and in state and federal court. He is Past Chair of the Elder Law
Section of the Indiana State Bar Association and is also a member of the National Academy of
Elder Law Attorneys and the American Bar Association. He is a Director of the Indiana Chapter
of the National Academy of Elder Law Attorneys and of the Indiana State Guardianship
Association. He has been a frequent trainer on elder law issues for Indiana Continuing Legal
Education Forum and for the Senior Law Project. He is a contributing author of the Laws of
Aging published by the Indiana Bar Foundation.



Rebecca W. Geyer

Rebecca W. Geyer & Associates, PC, Carmel

Rebecca W. Geyer is the founder of Rebecca W. Geyer & Associates, PC where her
practice concentrates in estate planning, estate and trust administration, elder law, tax
planning, and business services. A board certified Indiana trust and estate specialist*
and a Fellow of the American College of Trust and Estate Counsel, Rebecca is also an
adjunct professor of elder law at the Indiana University Robert H. McKinney School of
Law.

Rebecca completed her undergraduate degree at Indiana University, majoring in
Political Science. She went on to earn her Juris Doctor in 1998 at the Indiana University
Maurer School of Law. An avid volunteer in both the legal community and the
Indianapolis community at large, Rebecca often speaks and writes on estate planning
and elder law topics, and annually provides pro bono legal services to individuals
through her work with the Indianapolis Bar Association and the Albert and Sara Reuben
Senior Resource and Community Center.

As a frequent lecturer and seminar presenter, Rebecca has authored numerous
seminars with ICLEF, ISBA, IBA, and National Business Institute. Her recent
presentations include “Alternatives to Guardianship,” “Elder Law Update,” “Estate
Planning Under Our Guardianship Statutes,” “Estate Planning with Retirement Assets”
and “Estate Planning for Same-Sex Couples in Light of Obergefell.”

Rebecca is Secretary of the Indianapolis Bar Association, Past President of the
Indianapolis Bar Foundation, a former Chair of the Elder Law Section of the Indiana
State Bar Association, and a Past President of the Indiana Section of the National
Academy of Elder Law Attorneys (NAELA). She served on the Board of Governors of the
Indiana State Bar Association from 2016-2018. Since 2014, Rebecca has been named
to the prestigious list of Super Lawyers® for estate planning, and has been designated
as one of the top 50 attorneys in Indiana and one of the top 25 women lawyers in
Indiana in since 2016 by Law & Politics Magazine and Indianapolis Monthly. She was
also named to the Indianapolis Business Journal’s 2014 40 Under 40 Class, which
recognizes individuals making a difference in their professions and communities prior to
the age of 40. In 2018, Rebecca was recognized by the Indianapolis Bar Association for
service to the profession, and was awarded the Indianapolis Bar Association’s Dr. John
Morton Finney Award for Excellence in Legal Education in 2013. Rebecca also
volunteers in the community where she serves as Past President of Congregation Beth-
El Zedeck, and Treasurer of the Indianapolis Section of the National Council of Jewish
Women.



Rebecca is chair of the Indianapolis Bar Association’s Estate Planning and
Administration Section, and a member of its Women and the Law Division. Her
professional memberships also include the Probate, Trust and Real Property Section and
the Elder Law Section of the Indiana State Bar Association, the Indiana Probate Review
Committee, Estate Planning Council of Indiana, and the National Academy of Elder Law
Attorneys. Rebecca was recognized as a distinguished fellow by the Indianapolis Bar
Foundation in 2010.

*Certified by the Indiana Trust and Estate Specialty Board
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COVID-19, Retirement Accounts, and Some Other Medicaid Issues

I. Medicaid Changes Due to COVID-19

The current COVID-19 pandemic has resulted in several temporary changes in Medicaid
rules and the processing of applications and appeals.

The county Division of Family Resource (DFR) offices were closed to in-person visits from
mid-March to early July, 2020, but all counties reopened their offices during the week of July 6,
2020. Online and telephone services continue to operate; all scheduled appointments occur by
telephone. SNAP (food stamp) applications are a priority, which may delay some Medicaid
processing, though applications are still to be processed within required guidelines.

States, including Indiana, are receiving atemporary increase of 6.2% in the share of expenses
that the federal government pays. This increase will continue until the end of the calendar quarter

in which the public health emergency ends. § 6008, Families First Coronavirus Response Act

(FFCRA), Pub. L. No. 116-127 (2020). The public health emergency is declared by the Secretary of

the Department of Health and Human Services (HHS) and ends when the Secretary declares that the
emergency no longer exists. 42 U.S.C. § 247d.

Workers should be less stringent on verification requirements and more willing to accept
written statements when it is difficult to obtain documentation. A document posted on FSSA’s
website states that effective May 22, 2020, eligibility will be determined based on the answers given
on the application or at the interview and that supporting verifications will not be required. FSSA
IS encouraging applicants to answer every question on the application. FSSA will continue to use
electronic data sources for verification and may request documentation if it finds a conflict. FSSA

can request documentation after the emergency ends. Although a person can be prosecuted for


https://www.congress.gov/116/bills/hr6201/BILLS-116hr6201enr.pdf
https://www.congress.gov/116/bills/hr6201/BILLS-116hr6201enr.pdf

intentionally giving false information to obtain benefits, it appears that overpayment claims should
not be processed even if it is later determined that a person should not have been found eligible. See
“Changes to Indiana health coverage application processing during public health emergency,”

https://www.in.gov/fssa/files/Changes%20t0%20Indiana%20health%20coverage%20application

%20processing%20during%20public%20health%20emergency.pdf, Appendix A.

Medicaid redeterminations are being auto-renewed for 12 months.
No Medicaid cases are being terminated effective March 31, 2020 until the end of the
month in which the public health emergency ends. The only cases being terminated are due to

death, voluntary withdrawal, or moving out of the state. 8 6008(b)(3), FFCRA. CMS’ Families First

Coronavirus Response Act — Increased FMAP FAQs, updated as of April 13, 2020, pp. 4-7. See

Appendix B, pp. 22-25.

Medicaid benefits cannot be decreased until the end of the month in which the public
health emergency ends. CMS’ Increased FMAP FAQs at p. 6 state:

Further, while states may increase the level of assistance provided to a beneficiary

who experiences a change in circumstances, such as moving the individual to another

eligibility group which provides additional benefits, states may not reduce benefits

for any beneficiary enrolled in Medicaid on or after March 18, 2020, through

the end of the month in which the emergency period ends, and still qualify for

increased FMAP.
Appendix B, p. 24 (emphasis added). For example, if a nursing home resident has an increase in
income, the resident’s monthly liability should not be increased. But if the resident has a decrease
in income, the resident’s liability is to be lowered. A resident already on Medicaid who enters a

nursing home will not have a liability assessed. A nursing home resident who applies for Medicaid

will have a liability assessed using normal income budgeting.


https://www.in.gov/fssa/files/Changes%20to%20Indiana%20health%20coverage%20application%20processing%20during%20public%20health%20emergency.pdf
https://www.in.gov/fssa/files/Changes%20to%20Indiana%20health%20coverage%20application%20processing%20during%20public%20health%20emergency.pdf
https://www.medicaid.gov/state-resource-center/downloads/covid-19-section-6008-faqs.pdf
https://www.medicaid.gov/state-resource-center/downloads/covid-19-section-6008-faqs.pdf

This appears to mean that a current recipient who makes a transfer will not be penalized
during the emergency. There does not appear to be any provision to reduce benefits retroactively
once the emergency is over. For example, suppose Bob is in a nursing home receiving Medicaid,
sells his house, and gifts the proceeds, resulting in a 12 month penalty period that should have started
June 1, 2020 and run through May 31, 2021. If the emergency ends in October, 2020, it appears
FSSA should only be able to assess a penalty for November, 2020 through May, 2021. Because
FSSA will have a backlog of changes to process once the emergency is declared to have ended, there
likely will be delays in changes being processed once the emergency is declared to have ended.

Appeal hearings are being held by telephone. (Now that county offices have been reopened,
it is possible that in-person hearings will resume).

If an appellant is receiving continuing benefits as a result of an appeal, Hearings & Appeals
will not schedule a hearing, hold a hearing, or release a hearing decision. This is because benefits
are not to reduced during the emergency. See “FSSA Office of Hearings and Appeals - COVID - 19
Frequently Asked Questions,” Appendix C.

Eligibility standards, methodologies, or procedures cannot be more restrictive than what was
in place on January 1, 2020. This continues until the end of the quarter in which the public health
emergency ends.8 6008(b)(1), FFCRA.

The $1,200 stimulus payment is not counted as income when received, and it is not counted
as a resource for the 12 months after the month of receipt, because it is treated as a federal tax refund
that receives the protections provided by 26 U.S.C. § 6409. The result of this is that in effect the

resource limit is increased by $1,200 for the 12 months after receipt of the stimulus payment.



There is a $600 per week supplement to unemployment compensation benefits in addition
to the base benefit. This supplement ended in late July, 2020. The $600 supplement was not counted

as income for Medicaid but the base benefit still counted. 8 2104(h), Coronavirus Aid, Relief, and

Economic Security Act (CARES Act), Pub. L. No. 116-136 (2020).

Case managers are conducting waiver assessments and reviews by telephone or virtually
rather than in person. Verbal authorization for signatures by recipients can be accepted. Although
in-home services are essential and can continue as needed, some services are being adjusted.
Telehealth and telemedicine has been expanded, and some waiver services are adjusted to virtual
services. Many adult day facilities are becoming certified as attendant care, homemaker, and
unskilled respite providers. Adult day services in facilities were initially suspended but many have
again been providing in-person services.

All cost-sharing is suspended during the public health emergency. Members who typically
had copayments do not have any copayments applied. This applies to all Indiana health care
programs and includes pharmacy copayments. A nursing home or waiver liability is not a “cost
share” so a liability can be set for a new applicant, but not increased, during the emergency.

Premiums and Personal and Wellness Responsibility (POWER) Account contributions are
waived from March 2020 through August 2020. This applies to the Children’s Health Insurance
Program (CHIP), HIP, and Medicaid for Employees with Disabilities (MED Works). All members
who made payments for the month of March or any future months will have those payments applied
as credits on their account when payments are required again.

Many of the Prior Authorization requirements have been suspended. This includes the 20

one-way trip limitation and 50-mile restriction for all in-state ground transportation. All in-state


https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf
https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf

ground transports must be medically necessary, and the transportation provider must maintain the
supporting documentation.

Pharmacies are allowed to fill prescriptions with name-brand drugs if the generic drug is out
of supply. Pharmacies can also fill some prescriptions early and can fill maintenance prescriptions
for 90-days, if requested.

Most if not all counties adopted emergency rules under Administrative Rule 17, approved
by the Indiana Supreme Court, that extend filing deadlines. Most likely, these rules will extend the
time limits for estate recovery and any other court filing time limits. Check the rule in the applicable

county at https://www.in.gov/judiciary/5578.htm.

II. Retirement Accounts

A. Retirement Accounts Owned by an Applicant or Recipient

The DFR changed its policies in 2018 and 2019 concerning how retirement accounts are
treated for Medicaid applicants and recipients. Until June 15,2018, IHCPPM 8 2615.15.00 provided
that retirement accounts owned by the applicant or recipient were countable to the extent they were
available. The retirement account was countable if it could be liquidated. An account or funds that
could not be withdrawn without leaving employment was unavailable and not countable. The
countable value was the amount that could be currently withdrawn minus any penalty for early
withdrawal. Taxes due or withheld were not deducted when determining the countable value.

By a transmittal change issued June 15, 2018, the DFR changed its policy to make qualified
retirement accounts exempt if regular, periodic payments were being made from the account.

IHCPPM 8§ 2615.15.00 as amended June 15, 2018, provided:


https://www.in.gov/judiciary/5578.htm.

When regular, periodic payments are being received on a retirement account, the
account is no longer a countable resource and the payments are considered unearned
income. If the IRA has sporadic withdraws, then this is a conversion of resources and
is not income but remains a resource.™

8120 C.F.R.] §416.1121 [Supplemental Security Income (SSI) regulation on “Types of
unearned income.”]

Under this revised policy, if one was receiving regular (relatively equal) payments periodically,
whether that be monthly, quarterly, or annually, then the account was exempt as a resource and the
payments were treated as countable income. This policy was applied to any regular, periodic
payments, not just qualified minimum distributions.

On April 30, 2019, the DFR reverted to its pre-June 15, 2018 policy for new applications
filed on or after May 1, 2019. For applications filed before May 1, 2019, it retained the June 15, 2018
policy exempting retirement accounts issuing regular, periodic payments. The Section as amended
does not clearly state what policy applies for applications filed before May 1, 2019 and what policy
applies to applications filed on or after that date. But DFR policy staff has stated that the intent is
to change the treatment of accounts with regular, periodic payments. The DFR has reverted to its pre-
June 15, 2018 policy on retirement accounts for new applications filed on or after May 1, 2019 and
treats retirement accounts as countable, even if income is being received, if the account can be
liquidated. The DFR is not applying the policy change to persons already receiving Medicaid on May
1, 2019 whose account was exempted or to persons with an application pending on May 1, 2019.

The DFR has now decided that the SSI rules do not require that retirement accounts
producing regular income be exempt. The language in the Social Security Administration’s Program
Operations Manual System (POMS) § SI101120.210 is fairly vague. Blaylock v. Harris, 531 F.Supp.
24 (W.D. Mo. 1981) (a liquid resource cannot be excluded as essential for the self support of an SSI

claimant) and Johns v. Astrue, 2011 U.S. Dist. LEXIS 65906 (E.D. Ark. 2011) (“Although the Court



appreciates his father's concerns about the consequences of making a premature withdrawal from an
IRA, ... it is clear that a retirement account is a ‘resource.’”) found retirement accounts to be
countable for SSI.

Even though FSSA on October 15, 2018 issued transmittal changes deleting language that
since 2014 had given applicants and recipients an opportunity to dispose of “non-liquid” personal
property that could not be liquidated within twenty workdays, IHCPPM § 2615.15.00 retains a
paragraph stating that if verification is provided showing that the processing time for withdrawing
funds from a retirement account is more than twenty working days, then the account is only
considered available “after the individual agrees to withdraw the funds from the account and
documented timeframe has passed.” The non-liquid property rule has been retained for retirement
accounts. This appears to be intentional, as a transmittal on February 15, 2019 deleted a reference

to the IHCPPM section on presumption of liquidity but retained the twenty day test.

B. Retirement Accounts Owned by an Ineligible Spouse

Retirementaccounts, including funds held in IRAs, work-related pension plans administered
by an employer or union, or Keogh plans for self-employed persons, that are owned by an ineligible
spouse are not counted. IHCPPM § 2615.15.00, 20 C.F.R. 416.1202(a)(1). The SSI regulation at
20 8 C.F.R. 416.1202(a)(1) refers to an ineligible spouse who is living with an eligible spouse.

Since Indiana became an SSI state in 2014, the DFR has not counted an IRA or other
qualified retirement account owned by a community spouse as a countable resource at the snapshot
date or eligibility date. It has applied the exemption for an ineligible spouse to community spouses.

In January, 2020, with no advance notice, the DFR suddenly began counting a community

spouse’s retirement accounts. After the NAELA Chapter protested, the DFR suspended the change



but stated that it still intended to proceed with this change in policy. It stated that it did not intend
to promulgate a rule but instead intended to revise the IHCPPM in June, 2020 and begin counting
community spouse accounts on July 1, 2020. The NAELA Chapter provided the DFR with its
objections to this change and continued to assert that, even if a change can be made, the DFR must
do it through a rule change for the reasons in Section Ill, below. The DFR agreed to review
NAELA’s response before proceeding. The DFR then agreed not to change its policy until it goes
through the rulewriting process. The DFR may have agreed in part because it cannot adopt more
restrictive eligibility rules during the pandemic. See Section I, above. The DFR has not yet published
any notice of intent to promulgate a rule and has not indicated when it may proceed with publication.
It is unlikely it will proceed during the current pandemic.

Some states count community spouse retirement accounts in spousal cases, while some do
not. The ones that count these accounts reason that because the community spouse is allowed to keep
a resource allowance, the retirement account should go into the pot with the other assets, and the
community spouse will still be allowed to keep a share as determined by the allowance. Other states
either view the community spouse’s accounts as protected due to the SSI rules or they recognize that
the accounts should be looked at differently because the funds are specifically set aside for retirement
and because there can be serious tax consequences if the account(s) must be liquidated suddenly.

The case law is split, with one case saying the community spouse’s retirement accounts
cannot be counted, two cases saying they do count, and two cases saying it is up to the state to decide
whether to count them.

» A Wisconsin appeals court decided acommunity spouse’s IRA cannot be counted, because

it is not countable under SSI, and the state must apply the SSI resource rules in spousal cases.



Keip v. Wis. Dep't of Health & Family Servs., 232 Wis. 2d 380, 606 N.W.2d 543 (Wisc. Ct.

App. 1999).

» The 10" Circuit Court of Appeals decided that 42 U.S.C. § 1396r-5 is ambiguous and that

it is the state’s decision whether or not to count a community spouse’s retirement account.

Houghton v. Reinertson, 382 F.3d 1162 (10th Cir. 2004). An Arkansas appeals court agreed

and ruled likewise. Ark. Dep't of Human Servs. v. Pierce, 2014 Ark. 251, 435 S.W.3d 469

(Ark. 2014).

 Ohio and New Jersey appeals courts decided that 42 U.S.C. § 1396r-5 requires that the

community spouse’s retirement account be counted. Mistrick v. Div. of Med. Assistance &

Health Servs., 154 N.J. 158, 712 A.2d 188 (N.J. 1998); Martin v. State Dep't of Human

Servs., 130 Ohio App. 3d 512, 720 N.E.2d 576 (Ohio Ct. App. 1998).

Each of these cases seeks to harmonize the language of 42 U.S.C. § 1396r-5. Although §
1396r-5(a)(1) says the section supercedes other sections, 8 1396r-5(a)(3) says the section does not
affect the determination of what constitutes a resource. That is, SSI methodology and standards
apply. 8§ 1396r-5(c)(5) says that “resources” do not include resources excluded under 42 U.S.C. §
1382(a) or (d). While community spouse retirement accounts are not specifically listed there,
NAELA has asserted that the community spouse retirement accounts fall under § 1382b(a)(3)’s
exemption of property essential for self support.

The DFR asserts that the SSI exemption for an ineligible spouse’s retirement accounts does
not apply because 20 C.F.R. § 416.1202(a)(1), the SSI regulation containing the exemption for a
non-eligible spouse, refers to a spouse “living with” a non-eligible spouse. The “living with”
language is used because SSI rules do not count any resources of a spouse who is not living with the

applicant spouse. When § 1396r-5 says to use SSI’s resource methodology, it must be referring to



the resource rules for spouses who live together; otherwise, none of the community spouse’s
resources would be counted. Thus, the phrase “living with” in 20 C.F.R. 8 416.1202(a)(1) does not
show that it does not apply in the spousal impoverishment situation. Keip explained: “although it is
true that the SSI rule which excludes an ineligible spouse’s IRA as a countable asset applies only if
the spouses are living together, that is because assets of the ineligible spouse are only deemed
attributable to the eligible spouse if the couple is living together.” 232 Wis. 2d at 395.

42 U.S.C. § 1396r-5 requires that none of the community spouse’s income be counted. A
qualified retirement account consists of income that was deposited into the account while working
plus earnings on the account. A retirement account consists solely of income, so it is consistent with
§ 1396r-5 that it be fully exempt.

Even if FSSA proceeds with its intended change and begins counting retirement accounts
owned by a community spouse, it cannot apply a new policy in cases where benefits have already
been approved. Although Houghton allowed Colorado to count a community spouse’s retirement
accounts, it ruled that once the institutionalized spouse was found eligible, the state could not at
annual review begin counting the accounts and make the institutionalized spouse ineligible.

For so long as a community spouse’s retirement account is not counted, if a retirement
account is transferred from the applicant spouse to the ineligible spouse, then it will no longer be a
countable resource. One can file a legal separation action and seek an order to transfer a retirement
account, such as an IRA, from the applicant spouse to the ineligible spouse. This is a nontaxable
transfer under 26 U.S.C. § 408(d)(6). A Qualified Domestic Relations Order (QDRO) is needed to
transfer a qualified plan such as a 401(k), 403(b), or similar plan. A QDRO is not required for the

transfer of an IRA, but one should talk to the IRA company to see what it will require for a transfer.

10



C. Income on an Institutionalized Spouse’s Retirement Account that is Payable to
the Community Spouse.

One must determine to which spouse income belongs. 42 U.S.C. §1396r-5(b)(2) provides
that if the instrument specifies how income is to be paid, then that controls. If the instrument does
not provide, then the "name on the check” rule governs. That is, the income is attributed to the
spouse whose name is on the check. If income is payable to both spouses, then it is attributed one-
half to each. IHCPPM 8§2805.15.05.05 does not refer to the instrument but instead looks only to the
“name on the check.” “Consider income paid in the name of one individual to be the income of that
individual.” The presumptions in the statute can be defeated by a preponderance of the evidence.
42 U.S.C. 81396r-5(b)(2)(D). For example, if the provisions of a written instrument show that
income is owned other than the way the name appears on the check, then one can use the fair hearing
procedure to challenge the "name on the check™ presumption.

Using the “name on the check” rule, if an institutionalized spouse owns an IRA which is
annuitized and directs that the income be paid to the community spouse, then the income should be
treated as being the income of the community spouse. In Hotmer v. Ind. Family & Soc. Servs.
Admin., 2020 Ind. App. LEXIS 272, 2020 WL 3526013 (Ind. Ct. App. June 30, 2020), copy at
Appendix D, Mr. Hotmer purchased two irrevocable annuities, not in retirement accounts, which
provided for the monthly payments to be paid to Mrs. Hotmer. FSSA denied Mr. Hotmer’s
application for nursing home Medicaid eligibility because it counted the income as belonging to Mr.
Hotmer, which placed his income above the Special Income Level. Upon appeal, the Administrative
Law Judge reversed based on the name on the check rule because the payments were payable to Mrs.
Hotmer and thus not Mr. Hotmer’s income. FSSA appealed the decision and on agency review FSSA

reversed and ruled that Mr. Hotmer owned the income because he owned the annuities. The Court
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of Appeals ruled that the income had been transferred to Mrs. Hotmer and per 42 U.S.C. § 1396r-5
was to be counted as Mrs. Hotmer’s income. As of the publication of this paper, FSSA had not yet
petitioned for transfer but was likely to do so.

III. FSSA Must Use Formal Rulemaking When it Changes Policy Not Required by an

Existing Regulation.

Although FSSA has a set of regulations in the Indiana Administrative Code that address
various aspects of Medicaid, FSSA frequently makes significant changes in policy by modifying its
Indiana Health Care Program Policy Manual (IHCPPM) without promulgating a rule change.
Indiana’s Administrative Procedure Act determines when rulemaking is needed.

Ind. Code § 4-22-2 sets procedures which a state agency must follow for rulemaking. I.C. 8
4-22-2-13(a) provides that the chapter “applies to the addition, amendment, or repeal of a rule in
every rulemaking action.” Subsection (c)(1) provides that the rulemaking requirements do not apply
to “a resolution or directive of any agency that relates solely to internal policy, internal agency
organization, or internal procedure and does not have the effect of law.” I.C. § 4-22-2-3 provides the
following definitions:

(b) "Rule" means the whole or any part of an agency statement of general
applicability that:

(1) Has or is designed to have the effect of law; and
(2) Implements, interprets, or prescribes:
(A) Law or policy; or
(B) The organization, procedure, or practice requirements of an agency.

(c) "Rulemaking action™ means the process of formulating or adopting a rule. The
term does not include an agency action.

For rulemakingactions, I.C. § 4-22-2 provides a detailed set of procedures designed to afford

the public notice of the proposed change and the opportunity to comment on the proposed changes.
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In addition, both the Attorney General and the Governor must approve any rule or amendment to
arule.

The Indiana Supreme Court addressed agency authority and action in Indiana State Bd. of
Pub. Welfare v. Tioga Pines Living Ctr., 622 N.E.2d 935 (Ind. 1993), when nursing homes sued to
challenge rules on nursing home rate reimbursement. The Court stated at p. 939:

It is elementary that the authority of the State to engage in administrative

action is limited to that which is granted it by statute and that administrative action

within such limitation has the force of law. Blue v. Beach (1900), 155 Ind. 121, 56

N.E. 89. Administrative action is often categorized as either rulemaking or

adjudicatory. Blinzinger v. Americana Healthcare Corp. (1984), Ind. App., 466

N.E.2d 1371. Rulemaking includes the process of formulating or adoptingarule. I.C.

§ 4-22-2-3 (Burns 1993).
When adjudicatory action is not involved, the change FSSA is making is rulemaking. In Blinzinger
v. Americana Healthcare Corp., 466 N.E.2d 1371 (Ind. Ct. App. 1984), a nursing home challenged
adirective from state Medicaid freezing the rates of facilities involved in decertification proceedings.
The court found that this was a rule and thus invalid. It stated that rulemaking looks to the future.
The directive was applied prospectively to all providers similarly situated, it was applied as though
it had the effect of law, and it affected the substantive rights of providers, so the court concluded that
it was a rule which was invalid because not promulgated. The court also stated that the directive did
not relate solely to internal policies. Compare this with Gorka v. Sullivan, 671 N.E.2d 122 (Ind. Ct.
App. 1996), where the court ruled that rates for transportation providers did not need to be
promulgated; only the rulemaking method needed to be promulgated.

When FSSA seeks to make a significant change in policy that is not consistent with an
already promulgated regulation, then it is obligated to make the change through the rulemaking

process. For example, FSSA has broad regulations at 405 I.A.C. 8 2-1.1-5 and 8 that for the aged,

blind, and disability category it will utilize the SSI income and resource definitions and exclusions
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as set forth in the SSI statute and regulations. Thus, FSSA can make changes in policy to continue
to apply the SSI rules to this category. But when FSSA makes other changes in policy that go beyond

its existing regulations, it should be obligated to use formal rulemaking and obtain public comment.

IV.  Using A “More Than Half Share” Administrative Hearing for a Waiver Applicant

One way in which the spousal impoverishment rules are more favorable to applicants is that
there are ways to obtain a higher spousal resource share than the amount listed by computing the
one-half share. Even though the resource limit using the spousal impoverishment rules is much
higher than the $3,000 resource limit for a married couple living in the community, the spousal share
can potentially be increased by means of a successful administrative hearing or by a court order. The
administrative hearing process provides a simple mechanism to raise the spousal share in some
situations. Its use is limited for nursing home residents due to the “income first” rule; this section
will focus on its potential use for Medicaid waiver applicants.

Federal law provides that either spouse can request a fair hearing to request a greater
community spouse resource allowance. 42 U.S.C. §1396r-5(e)(2)(c) provides:

If either such spouse establishes that the community spouse resource
allowance (in relation to the amount of income generated by such an allowance) is
inadequate to raise the community spouse's income to the minimum monthly
maintenance needs allowance, there shall be substituted, for the community spouse
resource allowance under subsection (f)(2), an amount adequate to provide such a
minimum monthly maintenance needs allowance.

If the community spouse’s income, including any interest or other income generated by the resources
making up the spousal share, is less than her monthly income maintenance standard using the
standard formula (spousal income standard plus excess shelter allowance but no more than the

maximum maintenance standard), then the community spouse should be allowed to keep enough

resources to generate the income needed to raise the income to the monthly needs allowance. DFR
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workers do not have the authority to apply this exception even though it involves a straightforward
mathematical calculation. Instead, the law directs Administrative Law Judges (ALJs) to make the
determination. This important exception is commonly referred to as a "more than half share"
appeal.

An important factor in determining whether the community spouse has sufficiently low
income to qualify for a greater share is whether one considers only the community spouse’s own
income, or whether one also considers the amount of the institutionalized spouse’s income which
the community spouse will be allowed to keep as her spousal income allowance once Medicaid
eligibility is established. Before the enactment of the DRA in 2006, HHS gave states the option of
counting the community spouse’s income either way. The method of considering the potential
allowance that the community spouse can receive after eligibility is approved is commonly referred
to as the "income first" approach. The United States Supreme Court approved this approach in Wis.
Dep't of Health & Family Servs. v. Blumer, 534 U.S. 473,151 L. Ed. 2d 935, 122 S. Ct. 962 (2002).
In the Deficit Reduction Act of 2005 (DRA), Congress mandated that states utilize “income
first” for persons entering a nursing home (or being approved for waiver services) on or after
February 8, 2006. 42 U.S.C. §1396r-5(d)(6). Indiana did not use the “income first” position
before the passage of the DRA, but it now applies this concept to nursing home residents who began
institutionalization on or after February 8, 2006.

Examples:

Mrs. Carter entered a nursing home on April 1, 2020, while Mr. Carter remains at
home. They have $100,000 countable resources as of her snapshot date. Suppose
Mr. Carter has $1,200 of income. Using the formula to determine the community
spouse maintenance standard, suppose the DFR determines that his monthly income
needs, including excess shelter expenses, are $2,500. Suppose also that the DFR
determines that Mrs. Carter has income of $1,000 per month which can be allocated
to her husband. With his and Mrs. Carter’s income, he will still need another $300
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per month of income to meet his needs. Suppose that the highest CD rate at her bank
is 2%. At a 2% return, he would need to have $180,000 of assets to produce $300
of income (2% x $180,000 = $3,600 annual return; $3,600/12 = $300/mo income).
Thus, an ALJ will find that Mr. Carter needs to keep all of the $100,000. Mrs. Carter
will be eligible for Medicaid without needing to spend down resources to $52,000.

Mr. and Mrs. Nixon (he in nursing home, she at home) have $100,000 countable
resources as of the snapshot date. Using the formula to determine the community
spouse maintenance standard, suppose the DFR determines that her monthly income

needs, including excess shelter expenses, are $2,200. Suppose also that she has

income of $1,600 per month, and that Mr. Nixon has income of $2,000 per month.

If Mr. Nixon entered the nursing home before February 8, 2006, the DFR will only

consider Mrs. Nixon’s income. The DFR will determine that she needs an additional

$600 per month of income to meet her needs, and she should be allowed to keep

enough assets to generate $600 per month of income. If Mr. Nixon entered the

nursing home on or after February 8, 2006, the DFR will consider Mr. Nixon’s
income. Since he has sufficient income so that he can give her $600 per month once

he is approved for Medicaid, the DFR will rule that she has no need to keep

additional resources to generate additional income.

The result of the “income first” rule is that most couples where one spouse is in a nursing home will
not be able to utilize this approach. One should be alert to this approach, since some couples will
have low enough income to qualify using this.

Although the use of this approach is limited for nursing home residents, it appears to be much
more available for waiver applicants, because much less if any income of a married waiver applicant
will be allocated to the community spouse. The personal needs allowance for a waiver applicant is
equal to the Special Income Level (SIL), currently $2,349, compared to $52 for a nursing home
resident. Thus, if the waiver applicant has income below the SIL, there will be no income allocated
to the community spouse. Even if the waiver applicant has income above the SIL, the community

spouse allocation will be much lower than for a nursing home applicant.
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Example:

Suppose in the example above, Mr. Nixon is applying for a waiver. His income is

less than the SIL, so he has no income which can be allocated to Mrs. Nixon. In an

administrative appeal, she should be allowed to keep all of the $100,000 of resources

because more resources than that are needed to generate $600 per month income.

Although there are many planning tools one can use for a married couple when one member
of the couple is institutionalized or is applying for a waiver, the value of the more than half share
appeal is that nothing needs to be done with the resources other than transferring them to the
community spouse. One does not need to spend down, purchase an annuity, or use a promissory note.
The resources can be maintained as they are, simply being transferred to the community spouse. One

should be aware of the possibility of using this tool for a married waiver applicant with a community

spouse with income below the community spouse’s maintenance standard.

17





http://www.lN.gov/fssa



http://www.phe.gov/

































mailto:oha@fssa.in.gov



mailto:oha@fssa.in.gov
mailto:oha@fssa.in.gov
mailto:oha@fssa.in.gov



mailto:oha@fssa.in.gov
https://www.fssabenefits.in.gov
mailto:oha@fssa.in.gov



mailto:oha@fssa.in.gov
mailto:oha@fssa.in.gov
















Section
Two




Estate Recovery

Connie L. Bauswell
Certified as an Elder Law Attorney by the National Elder Law Foundation
The Law Office of Connie L. Bauswell, LLC
Valparaiso, Indiana




Section Two

Estate ReCOVery....ccoorviiicicii e rrrre v rr e s emennees Connie L. Bauswell
Sources of Authority Regarding Estate RECOVEIY......vvvv e, 1
Who does this affect? ... ) 1
Estate for Medicaid Estate Recovery PUrPOSES.......ccocivviieiiie i 2
Types of Assets Subject to Estate Recovery ... 4
Mechanics of Estate Recovery Against Nonprobate Transfers.............cooccoocie. 6
Mechanics of Estate Recovery Against Probate Assets ..., 7
Compromise and Negotiation of Claims. ..., 8
Undue Hardship Requests ... 8
MISCEIANEOUS ISSUBS. ... .o e e 9
Attachments
CMS 3810 Medicaid Estate Recoveries..........ccoooviiii e 10
42 U.S. Code § 1396p — Liens, adjustments and recoveries, and transfers
Of A8 S EES. .o 16
4650.00.00 — Claims Againstthe Estate ... 19
4650.05.00 — Non-Enforcement of Claim .............oco oo 20
4650.10.00 = Filing the Claim ... 20
4650.10.05 — Recovery from Special Needs Trusts ..........oocooeiiiii. 21
4650.15.00 — Opening an Estate .......cccoccco e 22
4650.20.00 — Priority of the Claim.........ccccooii e 22
4650.20.05 — Compromise of Claims........ccoivviviriiiiiirirciee e 22
4650.20.10 — Waiving Estate Claims for Undue Hardship ................cccoociiol 23
405 Ind. Admin. Code 2-8-1 ... ..o 27




405 Ind. Admin. Code 2-8-1.1 ... 31

405 Ind. AdmMin. Code 2-8-2 ... ..o 33
410 Ind. Admin. Code 18.2-3.1-8 .....ueviiiiiiie e 39
Provider Bulletin — Subject: Patient Trust Accounts .........cccccooviiiciicnii, 43
Opinion NO. 2 0f 2003 .. e e e e 45
State StatUIES. ... e 54
Application for Undue Hardship Waiver ..., 79




Advanced Elder Law 2020

Estate Recovery!
By: Connie L. Bauswell

“All Is a Riddle, and a Key to a Riddle... Is Another Riddle.”
Ralph Waldo Emerson

Sources of Legal Authority Regarding Estate Recovery
1. Federal law requires that states pursue estate recovery. 42 U.S.C. 1396(p)(b)

generally requires states to have an estate recovery program; requires states to

make claims against a Medicaid recipient’s probate estate; and gives states the

option to assert claims against certain types of non-probate transfers. See §3810
of CMS State Medicaid Manual at www.cms.gov/Regulations-and-
Guidance/Guidance/Manuals/Paper-Based-Manuals for federal policy
provisions regarding estate recovery.

2, IC §12-15-9 and 405 TAC 2-8; Statutes and regulations that establish Indiana’s
estate recovery program.

3. THCPPM §4650.00.00: Indiana FSSA’s estate recovery manual provisions.

Who does this affect?
1. Age of Medicaid Recipient. Preferred claim for Medicaid coverage paid after age

55. 42 U.S.C. §1396(p)(b)(1)(B); IC §12-15-9-1. (For Medicaid provided after
October 1, 1993, no claim can be enforced unless Medicaid recipient was 65 years
or older when the benefits were received. (Note: if a Medicaid recipient,
regardless of age, is a beneficiary of a self-settled trust, there is payback to the

State of Indiana to the extent Medicaid benefits were paid out at any time during

recipient’s life.)

2. Type of Medicaid Coverage Received. Isthe Medicaid recipient a QMB
Beneficiary? Did Medicaid pay for Medicare Part B premiums? Did the Medicaid
recipient receive a different type of Medicaid, such as HIP 2.0 or Medicaid for the
Aged, Blind and Disabled?

1This outline uses material from the [ndiana Senior Law Project’s Medicaid Manual.
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No claim can be asserted against Medicare B premiums paid by Medicaid.
IHCPPM §4650.00.00.

Federal law states there should be no estate recovery against QMB
Beneficiaries. 42 U.S.C. §1396p(b)(1)(B)(ii) and 42 U.S.C.
§1396a(a}(10)(E).

But, CMS State Medicaid Manual 3810(A)(3) gives states the option to not
recover against the estate of an individual who only receives QMB, but the
state must recover QMB benefits paid out if the individual received help
with both “full” Medicaid and QMB.

Good argument exists that there should be no recovery for QMB if the

individual receives other Medicaid benefits.

Who survives the Medicaid recipient?

&.

Surviving Spouse, child under 21 or any child that is blind or disabled?
No estate recovery. 42 U.S.C. §1396(p)(b)(2). No delayed recovery in
Indiana against spouse or minor or disabled child.

Indiana statute says that there is no claim against real estate or personal
property while needed for the support of the surviving spouse, dependent
children under age 21, or a dependent who is non-supportive because of
blindness or other disability. IC §12-15-9-2(1)and (2). FSSA does not
require that the survivor show a need for the property as 405 IAC 2-8-1(c)
and (d) and THCPPM §4650.05.00 follow federal law.

Although federal law and state statute use the term “disabled child”, IC
§12-15-9-2 seems to include any disabled dependent, as “a dependent who
is nonsupporting because of blindness or other disability.”

Estate for Medicaid Estate Recovery Purposes

> [

. Applies to the Medicaid recipient’s “estate”.

. “Estate” includes

a. All real and personal property and other assets included in the probate

estate.

b. Any interest in real property owned by the decedent at the time of death

that was conveyed to the individual’s survivor through joint tenancy with

rights of survivorship, if that tenancy was created after June 30, 2002.
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C.

d.

Any real or personal property conveyed through a nonprobate transfer.
(See discussion below).

Any sum due after June 30, 2005 to a person after the death of the
Medicaid recipient that is under the terms of an annuity contract

purchased after May 1, 2005, with the assets of the Medicaid recipient.

3. Exclusions from the definition of “estate” for Medicaid purposes:

a.

Personal effects, ornaments or keepsakes? No estate recovery. IC §12-15-
9-2(3).

Proceeds of a life insurance policy that names a beneficiary.

Real property of the Medicaid recipient that was subject to a life estates at
the time of death.

Non-probate assets that Medicaid determined were exempt or unavailable
assets or that were transferred out of the probate estate before May 1,
2002 are excluded from the definition of estate in IC §12-15-9-0.5. IC §12-
15-9-0.8. (Before 2002, the definition of estate only included probate
assets.). See discussion below “What is a nonprobate asset for Medicaid
purposes?” and “What is not a nonprobate asset for Medicaid purposes?”
Sum due from an annuity contract bought before May 1, 2005.

Assets protected by an Indian Partnership Long Term Care Insurance
policy.

As noted above, all of the Medicaid recipient’s assets if he or she is
survived by a spouse, child under the age of 21 or a disabled or blind child
of any age. (See discussion above and §12-15-9-2 and §12-15-9-5.)

3. What is a nonprobate transfer for Medicaid purposes?

a.

Property conveyed thru a nonprobate transfer as defined by IC §32-17-13-1
included as the estate. 1C §12-15-9-0.5. Nonprobate transfer is a transfer
that the transferor, immediately before death, had the power, acting alone,
to prevent the transfer of the property by revocation or withdrawal and to
use the property for his or her own benefit or to discharge claims in his or
her probate estate. IC §32-17-13-1(a)(2). TOD transfer qualifies. IC §32-
17-13-1(e)




b. Joint financial accounts with a survivorship interest as long as the
Medicaid recipient had full access to the funds before death are
nonprobate.

4. What is not a nonprobate transfer for Medicaid purposes?

1.

I A

Survivorship interest for real estate held as tenants by the
entireties;

Life insurance policy or annuity;

Death proceeds on a life insurance policy or annuity2;

IRA or like account or plan;

Benefits under an employee benefit plan.

Note: Statute does not specifically state, but a remainder
interest in real estate is not a nonprobate transfer because
the remainder vests upon creation of that interest and the

life estate owner cannot prevent the property from passing to

the remainder owner when the life estate owner dies.
IC §32-17-13-1(b)(1).

Types of Assets Subject to Estate Recovery

1. Real property, including real property conveyed to another by joint tenants

with rights of survivorship. Real estate owned as a JTWROS could be

considered a nonprobate transfer based on the above, but a statute specifically

states that real estate held as JTWROS is included in the definition of the
estate IF the joint tenancy was created after June 30, 2002. Does not apply to
JTWROS created before July 1, 2002. IC §12-15-9-0.5{a)(2).3

2, Money remaining in the Medicaid recipient’s bank account(s);

3. Money in the nursing home account. Bulletin BT200726 is the 2007 FSSA
Bulletin to nursing homes notified them to send aceount proceeds to OMPP.

See provider.indianamedicaid.com/thcp/Bulletins/BT200726.pdf.

2 Under IC §12-15-9-7 an individual that receives annuity payments as a beneficiary under a policy owned by the
Medicaid recipient is liable to the State of Indiana for Medicaid benefits paid.

3 Claim extends to the Medicaid recipient’s interest at death but what is actually meant is what the Medicaid
recipient held Immediately before death.




FSSA does not require that funds be sent to OMPP but some facilities still do
so. Note: 410 TAC 16.2-3.1-6(h) states that nursing homes have to transfer
funds in resident’s trust account within thirty (30) days of resident’s date of
death.

4. Funds remaining in Qualified Income Trust. At death, make a check payable
to “Treasurer, State of Indiana” and mail to the Estate Recovery Program,
Family and Social Services Administration, 402 W. Washington Street, Rm.
W374 MSo7, Indianapolis, Indiana 46204. Note, funds must be sent to the
State only to the extent Medicaid benefits were paid out. To find out how

much is owed, contact 1.877.267.0013 or EstateRecoverv@fssa.in.gov.

Medicaid providers have one (1) year from the date of death to file a claim for
payment from Medicaid.

5. Funds remaining in a funeral trust after the funeral has been paid in full.
Funeral expenses may be paid before Medicaid’s claim is paid, with the
following limitations:

a. IC §12-15-9-1: funeral exemption is $350.00
IC §29-1-14-9(a)(2) and IC §12-14-17-4 and 5: Funeral exemption is
$1,750 for funeral expenses and $400.00 for cemetery expenses.
(FSSA allows $2,150 total and does not consider how it is
apportioned. But IC §12-14-7-4 and 5 only allows these funeral
expenses to be paid if the recipient did not have a prepaid funeral
plan. Even if a prepaid plan was nominal and did not pay for the
entire funeral and cemetery costs, these statutory sections do not
apply.

6. Annuities purchased after May 1, 2005, including annuities that do not name

the State of Indiana as a beneficiary;

7. Assets in a revocable living trust that were transferred into the trust after May
1, 2002. Property held in a revocable living trust where the grantor has the
power to either revoke the trust or withdraw all of the funds is considered a
nonprobate asset that is part of the estate for estate recovery purposes. Note:
If a third party’s agreement is required to revoke the trust or withdraw assets,

it does not fall within the definition. (Irrevocable trusts are excluded.)
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Mechanics of Estate Recovery Against Nonprobate Transfers.
1. Recovery against nonprobate transfers: Same process used by a creditor
to make claims against nonprobate transfers except OMPP is not subject to

the same time limits is the nonprobate asset was not disclosed to

Medicaid.

2, IC §32-17-13: procedure to enforce a claim against a nonprobate estate.
IC §12-15-9-0.6(a).

3. IC §32-17-13-2: transferee of a nonprobate transfer liable to the extent of

the Medicaid claim if there are not enough probate assets to satisfy

Medicaid’s claim.

4. If estate is opened and claim is allowed, Medicaid must make a written
demand on the personal representative of the estate to proceed against the
nonprobate transferee. If the personal representative elects to do so, he or
she then sues the nonprobate transferee seeking payment to the estate.

5. If the personal representative does not pursue the nonprobate transferee,
then Medicaid can sue the nonprobate transferee in the name of the
Medicaid recipient’s estate at its expense. 1C §32-17-13-7(f).

6. Time limitations for Medicaid recipients that die or or after June 30, 2018
IF the assets were reported to DFR4:

a. 5 month time limit after date of death for filing claim and delivering
notice to nonprobate transferee. IC §32-17-13-7(d).

b. 7 months or not later than 30 days after allowance of the claim:
time limit to make a written demand to the personal representative
and each nonprobate transferce that the personal representative
proceed against the nonprobate transferees. IC §32-17-13-(7)(e).5

c. If the claim is not allowed/disallowed within the time frame set
forth in IC §29-1-14-10, then the claimant must petition to set the
claim for trial. This must be done within 30 days of the deadline for

the allowance or disallowance of the claim. I1C §32-17-13-7(f).

4 Note that this requires that the asset be disclosed, not the nonprobate transfer.
5 Demand can be filed with the filing of the claim in the estate, but the demand still must be filed no later than 7

months after death or 30 days after the final allowance of the claim, whichever is [ast. IC §32-17-13-7()).
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d. As a creditor, can sue the nonprobate transferee in the name of the
estate if the personal representative fails or refuses to do so within
30 days of a written demand. IC §32-17-13-7(g). Can be by
separate lawsuit against nonprobate transferee. IC §32-7-13-6.
Creditor must sue within 90 months of death or after final allowance
of the claim within the earlier of 30 days after the personal
representative files the notice that he or she will not commence a
proceeding or 9o days after final allowance of the claim if the
personal representative does not file a claim and does not file a
notice of the intent to not pursue the claim. IC §32-17-13-8(a).
Note: If claimant files suit and recovers, they can keep the proceeds
recovered up to the extent of the claim. Does not have to share pro
rate with other claimants, unless other claimants intervened in the
lawsuit. IC §32-17-13-10.

. Time limitations for Medicaid recipients if the assets were not reported to

DFR: No time limit for OMPP to pursue a claim.

. The personal representative is not obligated to pursue a claim and there is no

liability for if the personal representative declines in good faith. IC §32-17-13~

7(8).
Mechanics of Estate Recovery Against Probate Assets

. Attorney General’s Office, on behalf of the State, opens estates when it

believes there is property to collect. Estate Recovery gets a monthly list of

deceased Medicaid recipients and has access to a database that shows heirs

and assets. Death records and commercial databases are monitored, as are

probate fillings via the on-line docket. County offices may notify as well.

. When is a claim filed? State gets notice that the Medicaid recipient has died

and has an estate, regardless of value.

. Requirement that notice be sent as of July 1, 2018 if Decedent was 55 years of

age of older at time of death. IC §29-1-7-7(d). Send notice to Medicaid Estate

Recovery Program, Indiana Family and Social Services Administration, 402

W. Washington Street, W374 MS 07, Indianapolis, Indiana 46204.




. No time limit for FSSA to file a claim or open and estate because FSSA is a
governmental entity. IC §29-1-14-1(a). Only limitation is 10 year general
residual statute of limitations. IC §34-11-1-2. Special rules exist with regards
to real estate as explained in #6 below.
. If FSSA does not file a claim after being given notice, then the estate can be
made supervised and closed under IC §29-1-17-2 with a final report and
accounting and decree of distribution. If FSSA does not appeal, the decree is
final and should preclude a later claim by the State.
. Real estate rules. Real estate cannot be sole to pay the debts and obligations
of the decedent or the costs of administration if estate is not opened for 5
months after the date of death and letters of administration or testamentary
are not issued within 7 months of the date of death. IC §29-1-7-15.1(b). Only
way around this is if the majority of the distributees consent or if the statute
imposing the restriction expressly permits the court to approve the prohibited
action. Prohibition exists regardless of court order to the contrary. 1C §29-1-
10-21. Note: Effective July 1, 2018, if the estate is opened after 5 months and
the personal representative sells the real estate, the proceeds from the sale are
not subject to a claim by the State for Medicaid benefits paid out. IC §29-1-7-
15.2.

Compromise and Negotiation of Claims
Claim can be compromised if doing so is in the State’s best interest, such
assets cannot be easily liquidated; the existence of the claim or the claim
amount is disputed. Compromises must be in writing and approved by the
Attorney General and Governor. IC 4-6-2-11.
. Trial Court does not have discretion to reduce the amount of a valid claim. In
the Matter of Estate of Cripe, 660 N.E. 2d 1062 (Ind. Ct. App. 1996).

Undue Hardship Requests

Exists if enforcing the State’s claim will cause a beneficiary to be eligible or
remain eligible for public assistance or complete loss of an income-producing
asset and the beneficiary has no other source of income or if based on the

facts of the specific case, compelling circumstances exist.




Modest value homesteads, worth less than 50% of the average home in the
county, should be given special consideration as an undue hardship. CMS
State Medicaid Manual §3810(c). Note: Indiana’s regulations do not contain
this provision, but Estate Recovery has said that it will not pursue a home
worth less than $40,000.00 and other times has opened an estate.

Criteria for undue hardship found at 405 IAC 2-8-2 and IHCPPM
84650.20.10.

Use State Form 48259, Application for Hardship Waiver at
https://www.in.gov/fssa/ompp/3446.htm or email a request for hardship at

EstateRecoverv@fssa.in.gov.
OMPP decides whether to grant an undue hardship request.

Miscellaneous Issues
Small Estate Affidavit. State may try to use this by sending it to third parties to
demand that funds be sent. However, the small estate affidavit is not an available
tool for creditors to demand payment. Instead, it is used for third parties to pay a
distributee. IC §29-1-8-1.
Ethical Duties. See Ethics Committee of Indiana State Bar’s Ethics Opinion No. 2

of 2003 at www.inbar.org. Attorney assisting with an application for consent to

transfer a bank account does not have a duty to notify the State.
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a._.. Adjustmentor Recovery Required.--Exceptas provided in"3810.A.3.b, you niust

imited to medical assistance for

Aedicaid costs For nursing facility

seek adiustment Of TECOVery from the individual's estate for al
and other long terim care services if(1

made under

 A5sets or resourees are di

sregarded to the extent of pavinents

idividual received

a long'terim care insurance policy. or (2) assets or resources are disregarded becanse the

State pl

b.

Assets or. Resowrces Disregarded/Not |
n, as of May 14, 1993, (Calitornia. Connecticut,

provided for the dis

regard of assets or resources in. detetrnining els 1 bilifs

either to the. extent

18t f)d‘r’ ments are made 1 T.HIC era

Disregarded.--If you had an approved
Indiana, lowa, and New York) which
for mitedical dssistance
ong terth care insurance policy, or because an

{or is entitled {6 receive) benefits under a long term car insurance policy.

individual has received-or is entitled fo receive benefits under such a policy, you are ot required to

seek adnistrment of recovery from the individual's estafe for Medica

otlier Medicaid long term care expenses. While HCF A cannot compel you

from the estates of these individuals,

plan.

4, Adjustment

the d’eath of the individual's surviving spouse, 1f an

vou are free to do so if consistent witl

id costs for nursing facility and

tO recover any arpounts:
@ the terms of vour State

surviving child

lunderage 21, or a blind or disabled

of Recovery, Limitations.-Adjustment or recovery ¢an only be
v. and only at a time when the individ
“child as defined in 'T614.0f the Act. F

made affer

Far Ouiam,

Puerto |

ico, and the Virgin I%lands any surviving ch

d's biindness or permanent or ¢

ota

disability

would be determined under the definitions found 1

n the Stale Blau D

rogram for provid

1114 888 istance

to the blind or permanently and totally disabled.

I a lien is placed. on an ind

ividual's

home,

adjustment or recovery can only be m

ade when (1) there is no sibling of the indivi

dual residing in

the home, who has resided there for dt

east one vear immiediately bet tore the date of the individual's

adml ssion fg the institution. and has resided theére on

a continious basis singe that time.and (2) there

is.no-son or dau;

liter

of the individual restdmﬁ in

he home, who has resided there

e Yor at least two

vears immediately before the date of the individua

onéa contmuﬂus

s admission {0 thc instiutol,

185

resided there

basis since that time. and can esta

hlish.to t

e avency's satistaction t

hat

he/she has

been providing care which permitied the individual to resid

¢ at home rather than in an institution,

B.. Definition of Estate.--Specity in your State plan the definition of estate that will apply.

L.

3-9-4

_ Probate Definition --At a mii
and other assets included within the individ

nimum, you must include all real and personal prope
ual's estate as provided in your State ptobate law,

Rev. 63
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2. Optiona

youmay include any other réal and personal

Definition.-~In addition to propertv a
property and ot

fid Assets iinder

the probate définition,

her assets.in w

hicl the ind

ividual had

anv 1epal title or inferest at 1he. tinme ofd

edt

h {to the'extent of §

uch interest

Y. This inc

udes assets

conveyed to a survivor, heir. or assigniof t

survivorship, life estate. living trust, or ot

he deceased through jo
her grrangement.

oint tenancy, fenancy 1 ¢ommoen,

3. Special Rule for Individuals With Long Term Care Insurance.--In the case of
individuals deseribed. n’3810.A.3.a, vou must tse the definition of estate as deseribed in subsection.
BY ,

C.  Undue Hardship.—Where estate recovery would work an undue hardship. adjustment or

tecovery is waived.

Establish procedures and standards for waiving estate recoveries when ih

=3

wonld cause: uirdue hardshm You may litit the waiver to the Denod diring w
lh_exist. De:sc,rlbe vour DOIlC’V in your State p]

hardship circumstances continue.

hlch the ung

ue

flexibility in intplementing an und

ue hardship pr

------

profection does. not. apply to individuals

with

C)Il‘iI l;eml care. msulance

89]

icies who became

;8

icaid elipible by virtue of disregarding assets because of payments mag

e by along ) term care

insurance policy or.

hecause of an entitlement to receive ben

etits undera:]

ang term care insurance

policy. California, €

onpecticut, Indiana. Iowa. ahd New Yor

L mustapply t

hetr undue hardship ru

les

to all individuals, incliuding those eligib

edicaid b

the purchase of a long term care insurance policy.

1,  Uudue Hardshi

) ] _Defined.--Undue hardshiy
recovery is the sole income-producing asset of the survivors and income is lim
farm or other family business which progduces a lin

virtue of State plan |

might exist when tlic estate subj

povisions related to

ect to

ted (e, a T

amily

aed ainonnt of incomeé when t

he farm or business

is the sole asset of the survivors). The legis

ative.

historv of 1917 of the Act states that the Secretary

al 'cansideration of

:».hould provide for sped

cases in which the. €8

stile mcorie-i
ther family

roducing asset of survivors (where sucli income is
bugsiness, (2) 4 homestead of modest value

s Of €3) othe:

tate subject fo recovery is (1
imited). such asa fajml farni ot
r comnellmg cirdymstances.

mw.

CFA suggests that you consi

er the examples listed a

bove in deve

oning vour hard

the.

1

hip waiver

tules, but does not require you to incorporate these examp

es onee vouhave considered

whiether they

are appropriate fordeterminihg the existence of an undue hardship.

I considerin

ng your criteria. you may conclude that an unduge hardship do

Oes. not exist if 1he mdwuiual

creatcd the:

hardship by resorting to estate planning met

hods under whi

| divested

assets in order to avoid estate recovery.

You:

‘may_adopl a rebuttab

hat 11 the:

individual obtained estate planning advice from legal counsel and fol

<. P.I'GSHITID'HOI'I 1

owed this advice. the resulting

financial situation would not qualify for an

undue hardship waiver.

D. . Collection Procedures.-- You must adopt procedures under whic

v individuals who will be

affected by recovery of ainounts of medical assistance will have the rig

ht to applv for an undue

hardship watver: These procedurésmust, at

an

inimurm, provide for advance notice of anv.p

Dposed

recovery. They must also bDﬂ')lfV the met

hod for-applying for a'w

vaiver, the hearing and.

appea

rights, and the tinie frames involved. Yous

would snemfv the proced

ures used forcollection, which

,nust be reasonable. In the situation where:

recovery 1s not wawed

because of undue

hardship-and

heirg oft

he estate from which recovery is sought wish to satisty your recaovery claimw

thout selling

anon-liquid asset subject to recoverv vou nay. establish a reasonable payment schedule subject {0

reasonable interest. You may also undertake partial recovery to avoid an undue hardship situation,

Rev, 63
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E. Ad‘ustment ot Recovery Not Cost Effective,-- Youmay waive adjustment or recoverv.in
cases in which it isnot-cost effective for vou 1o recover from an individual's estate, The individual
does not need to assert undue hardship. You may determine that an undue hardship exists when it
would not.be cost effective to recover the assisiance paid, You may adopt your own reasonable
definition of cost effective. However, any methodology you use for caterml 1ing cost-effectweness
must be in¢lyded in your State plan, f youinade indiv iduals eligible for &
tenn Lafé ipsurance poliey_or disregard of e pure _
insurance. you are restricted from using this waiver authority unleéss you had as of Ma\,f 1 4 1993. an

approved State plan which provided for [ong term care insurance-related disregards.from income. In
that event, you can use the un due hardship excention s a basis for applying a'cost effectiveness test
to individuals who became eligible based upen long term care insurance-related disregards,

F.  Placement.of TEFRA Liens.--You are not reguired to use TEFRA liensin'1917¢a) of the

Act. Section 13612 of OBRA 1993 did not mandate tﬁe use of TEFRA 16[18 The TEFRA Heng
allow you to place liens on certain types of tv and ¢ types of pavments as

escribed in subsections .1 and F.2. You miay use lens 454 mech'tmsm/too] to recover medical

assistance incorrectly paid as indicated in E. 1. or correctly paid on behalf of certain permanently

inhstitutionalized indrviduals, as indicated in subsection F2. o

Fari oy

1. Incorrect Payments.--You may place a lien against an individual's property, both

n'ersgnaj and real, before his or hier death because of Medicaid claimspaid-or to be paid on behalf of
that individual f a court detepmiines that benefits were incorrectly paid for that individual.

... 2. Correct Payments.--You may place a TEFRA lien against the real property of an
ndividual at any age before his or her death because of Medicaid claims paid ot to be paid for thet

receiving services in the institution under vour Stae plan. apply his/herincome to the costof care (as
rovided in 42 CFR 435.725,42 CFR 435.733, 42 CFR 435,832, and 42 CFR 436. 136.832 and (2! ﬂ
agency determines that the person cannot reasonably be expected to retu m home as specified in

..............

'3810.A.1. The Siate's authority to place a.lien after the individual's death is not restricted by the
TEFRA lien provisions,

(. . Restriction on Placement of TEFRA Liens.--You may not place a TEFRA lien, as
indicated in subsection F.2. on an individual's home if any of the following individuals are lawfully
residing in the home; (1) the spouse, (2) the individual's child whe is under age 21 or blind or
disabled. as defined in '1614 of the Act, in States {or blind or permanently and fotally disa bled in
Guam, Puerto Rico. and the Virgin Islands). or(3) the individual's sibling (who has an equity inferest
in the home and-who was residing in the individual's home forat least one year 1rmned1ate ¥, beiore
the date the individual was admiited to the medical institutiony.

H. Termination of Liens.--You must dissolve any Jien imposed as provided in subsection F.2
on sy individual's real property when that individual is discharged from the medical institution and
returns horne.

L Notice,--

1. . General
for Medicaid that explai

3-9-6 Rev. 63
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GENERAL FINANCIAL ELIGIBILITY

09-94. _ REOUIREMENTS AND OPTIONS 3810 (Cont.)
€ ’ 2.__Recovery or Adjustment Notice.--You should give a specific notice to individuals
affecied b the roposed recovery whenever vou seek adjustment or recovery.. In the case that the

individual is dead, the notice should be served on the executor- orle ga1E3 aut]mnzed repeseptative of
the individual's estate. The execufor orlegally authorized representative should be regoired to notify
Individuals whb would be atfected by the proposed recovery, In the situation where there is no
executor or kegally authorized representative, the State should notifv the family or the heirs., The
notice should inciude. at a minimum, the action the Staté intends to iake. reason for the action.
mdividual's right to a hearing. method by which he/she may obfain a hearing. procedures for

applying for & hardship waiver, and the amaunt to be recovered. An administrative hearing is not

required if State law provides for court review as the next apge!late step.

J.__ Effective Date of New Provision.--Section 13612 of OBRA 1993 does not apply. 1o
individuals who died before October 1, 1993. This sectionapplies to Medicaid payments begiining
on or after October 1. 1993. B ' '

K. _D:la'

red Compliance Date.-1f legislation other than for appropriating finds is-needed in
i ‘ou may request a detayed compliance date through the HCFA

3rég10nai offlce

L. Effective Date - States With Estate Recovery Programs in Effect Priorto October 1,1993.-
-If you had an estate recovery program approved under voir State plan and in operation prior to
October 1. 1993, for individuals of any age who are determined permanently institutionalized prior
to October 1., 1993, youmay recover from the estate or upon sale of the property subjectto alien for
all services: com‘ecﬂv paid before October 1. 1993, You may also fecover for services paid for before
October 1, 1993, from the estate ofa an mdmduai age 6> or older when that person received medical
ass:st'mce. Recovery for these services is in accord with the featares of your anproved plan in effect

m pﬂor 10 Ociober 1. 1993,

ﬂ Rev. 63 3.9-7
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3812 TREATMENT -OF CONTRIBUTIONS FROM RELATIVES TO MEDICAID
APPLICANTS OR RECIPIENTS

Section, 1902(a)(17) of the Social Security Act (the Act) tgrovidcs that a State plan must include
reasonable standards for determining Medicaid eligibility that do nottake into account the financial
responsibility of any individual for any applicant or r—ecqi_ie,nt of Medicaid unless the applicant or
recipient i§ the individual's spouse; or child under a%;fz . or a child overage 21 who is blind or
clis‘a%iéd._ Under Meticaid regulations (42 CFR 435.602 and 436.602), States may consider only the
income and resources of spouses as available'to ¢ach other:-and income and resources of parents as
available fo children under age 21, or children ovet 21 if they are blind ordisabled, The income.and
resources of any other relative are not considered available to the individual, While the regulations
do not deal with contributions actually made by relatives, any voluntary contributions actually made
by relatives or friends are to be taken into account by the State in determining Medicaid eligibility.
It should be noted, however, that this policy is not related to, nor does it affect, rules on deeming of
income for purposes of determining eligibility.

The law and regulations permit States to require adult family members to support adult relatives
without violating the Medicaid statute by the use of a statute of general applicability, Such
contribution requirements are perfhissible as a State option.  There are two legally supportable
inteérpretations of section 1902(a){(17)(D) of the Act upon which to base this policy. First,1f support
is required under a State statute of geéneral applicability, and not under a gtate: plan requirement
applicable only to Medicaid recipients, the statute would not violate the requirements of
1902(a)}(17)(D} of the Act that a State plan cannot take into account the financial responsibility of
relatives other than patents or spouses, Second, section 1902(a)}(17)(D) of the Act can be
inte]r_lpreted as prohibiti % only the "deeming” of income (that is, the assumption that income is
available to the Medicaid applicant or recipient whether or not it is actually received), except in
limited specified circumstances. Thus, a policy which would perpit States to consider only income
actually received eventhoughrelative contributions are required by aieneral support statute, would
not be 1n violation of section 1902(a)(17)(D). Furthermore, such a policy is consistent with section
190;;&@(17)(3), which provides for taking into account only such income and résources as arg
actually-available.

Required contributions must be imposed under a State statute of general a%alllilcabi;lity, and cannot be
imiposed just as a State plan provision. This means that the law cannot limit provisions requiring
contributions from refatives. The State may not assume that these funds are available, not may a
State reduce ifs paymenis to Medicaid providers in anticipation of the receipt of a relative’s payment.
Within these fuidﬁlmeis, the State may determine who is a relative, how much relatives must
centribute under the statute of general applicability, and the methods of enforcément, Amounts
actually received by an applicant or recipient as a result of a_State support statute of general
aﬁphcablhty that requires the contribuiion must be counted as income in determining Medicaid
eligibility,

It should be noted that third party liability regulations at 42 CFR 433, subpart D, do not apply to
collections pursyant to a statute of general apé) icability, Third paity liability is expressly l,imiteg by

and patents; as noted above.

42 CFR 435.602 and 436.602 to spouses

Rev. 2
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LIT > U.S.-Code > Title 42. THE PUBLIC HEALTH AND WELFARE

> Chapter 7. SOCIAL SECURITY

> Subchapter XIX. GRANTS TO STATES FOR MEDICAL ASSISTANCE PROGRAMS

> Section 1396p. Liens, adjustments and recoveries, and transfers of assets

42 U.S. Code § 1396p - Liens, adjustments and
recoveries, and transfers of assets

U.S. Code Notes

(@) IMPOSITION OF LIEN AGAINST PROPERTY OF AN INDIVIDUAL ON ACCOUNT GOF
MEDICAL ASSISTANCE RENDERED TO HIM UNDER A STATE PLAN

(1) No lien may be imposed against the property of any individual prior
to his death on account of medical assistance paid or to be paid on his
behalf under the State plan, except—

{A) pursuant to the judgment of a court on account of benefits
incorrectly paid on behalf of such individual, or

(B) in the case of the real property of an individual—

(1) who is an inpatient in a nursing facility, intermediate care
facility for the mentally retarded, or other medical institution, if
such individoal is required, as a condition of receiving services in
s‘u‘ch instituti‘o‘n under the State plan‘ to spend for costs of

pers.onai needs_ and

(ii) with respect to whom the State determines, after notice and
opportunity for a hearing (in accordance with procedures
established by the State), that he cannot reasonably be

16




expected to be discharged from the medical institution and to
return home,

except as provided in paragraph (2).

(2) No lien may be imposed under paragraph (1)(B) on such
individual’'s home if—

(A) the spouse of such individual,

(B) such individual’s child who is under age 21, or (with respect to
States eligible to participate in the State program established under
subchapter XVI) is blind or permanently and totally disabled, or
(with respect to States which are not eligible to participate in such
program) is blind ordisabled as defined in section, 1382¢ of this
title, or

(€) a sibling of such individual (who has an equity interest in such
home and who was residing in such individual’s home for a period of
at least one year immediately before the date of the individual’s
admissien to the medical institution),

is lawfully residing in such home.

(3) Any lien imposed with respect to an individual pursuant to
paragraph (1}(B) shall dissolve upon that individual’s discharge from
the medical institution and return home.

(b) ADJUSTMENT OR RECOVERY OF MEDICAL ASSISTANCE CORRECTLY PAID UNDER A
STATE PLAN
(1) No adjustment or recovery of any medical assistance correctly paid
on behalf of an individual under the State plan may be made, except
that the State shall seek adjustment or recovery of any medical

in the case of the following individuals:
(A) In the case of an individual described in subsection (a)(1)(B),
the State shall seek adjustment or recovery from the individual’s
estate or upon sale of the property subject to a lien imposed on
account of medical assistance paid on behalf of the individual.

{B) In the case of an individual who was 55 years of age or older

17




when the individual received such medical assistance, the State
shall seek adjustment or recovery from the individual's estate, but
only for medical assistarice consisting of—

(i) nursing facility services, home and community-based
services, and related hospital and prescription drug services, or

(ii) at the option of the State, any items or services under the
State plan (but not including medical assistance for medicare
cost-sharing or for benefits described in section 1396a(a)(10)(E)

1(*))

(i) In the case of an individual who has received (or is entitled
to receive) benefits under a long-term care insurance policy in
connection with which assets or resources are disregarded in the
manner described in clause (i), except as provided in stch
clause, the State shall seek adjustment or recovery from the
individual’s estate on account of medical assistance paid on
behalf of the individual for nursing facility and other long-term
care services. . N

(1) Clause (1) shall not apply in the case of an individual who
received medical assistance under a State plan of a State which
had & State plan amendment approved as of May 14, 1993, and
which satisfies clause (iv), or which has a State plan amendment
that provides for a qualified State long-term care insurance
partnership (as defined in clause (i) which prowded for the
disregard of any assets or resources—

(I) to the extent that payments are made under a long-term
care insurance policy; or

(II) because an individual has received (or is entitled to
receive) benefits under a jong-term care insurance policy.

(iii) For purposes of this paragraph, the term “gualified State
long-term care insurance partnership” means an approved State
plan amendment under this subchapter that provides for the
disregard of any asgsets or resources in an amount equal to the
insurance benefit payments that are made to or on behalf of an
individual who is a beneficiary under a long-term care insurance
18




or Social Security Number should be on the payment. The
check and/or money order are receipts of payment. Financial
Management will post all payments.

If no referral has beén made pricr o the repayment, an
eligibility worker must complete the referral sgreen BVBER
immediately so the claim can be established and repayments
can be accepted.

4650.00.00 . CLATMS AGAINST THE ESTATE

Under the provigionhs of the Social Becurity Act (42 USC
1396p) the state is required to recover certain Medicaid
benefits correctly paid on behalf of an individual from the
individual's estate.”

The circumstances under which a recovery claim must be filed
are explained ia this and the following sections.

Upon the death of a Medicaid recipient, the total amount
paid for medical coverage, except as explairied in Section
4650.05 and Section 4650.20.10; is allowed as a préaferred
claim against the estate of such person in favor of the
state, All assets owned by the deceased individual at the
time of death, including both real amd persocnal property,
become a part of the estate, even if no probate proceedings
are initiated in court. The estate does not include
property held jointly with rights of survivership, property
held in trust, or life insurance proceeds paid te the
deceased's survivors or other beneficiaries.
The claim provision is applicable to all categories of MA,
1nclud1ng the categories providing limited ceoverage, except
for SLMB (MA J) and QI (MA I and MA K). This exception
applles to recipients who dié on and after May 1, 1989 and
is applicable to the state's payment of the Medlcare
premiums. Amounts paid for Medicare premiums under any MA
Category will not be recovered from the recipient's estate.
For recipients whose death occurred before CGctober 1, 1893,
the claim includes benefits paid for services provlded aftet
the recipient became 65 yéars of age. For recipienits whose
death occurs after QOctober 1, 1993, the c¢laim includes
benefits paid for services provided

1) After the recipient became age 55 if the services were

provided after October 1, 1993, and

2} After the recipieéent became age 65, 1f the services were
provided before October 1, 1293,

In addition, a c¢laim against the estate can be filed for the
amotint of Medicaid benefits "incorrectly paid” on behalf of

* IC 12-15-9-1; Social Security Act, Section 1917 (b) (1)
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a recipient regardless of age.®

It is not reguired that there be a previous court judgment
as to the amount of Medicaid benefifs incorrectly paid.
However, the existénce of such a court Judgment would
expedlte the probate proceedings whén the c¢laim against the
estate is filed,

4650.05,00 NON-ENFORCEMENT OF CLAIM

If a spouse survives the reciplent, recovery shall be made
after the death of the surviving spouse. Only thoése assets
that were inciuded in the re01p1ent s probate estate are
subject to recovery after the surviving spouse's death.®

1f the recipient (or the recipient's spouse upon his or her
death) is survived by a dependent child, nho recovery shall
Iie made while the child is under age twenty-one (21} or is a
deperident who is non-supportlng due te blindness or
disability by 5SI1 standards.

In addition & c¢laim may not be enforced against the persohal
effects, ornaments, or keepsakes of the decsased.’

Resources that are protected under the Indiana Tong Term
Caré Program (ILTCP) are not subject to recovery from the
recipient's estate. Refer to Section 261%,25.15 concerning
the ILTCP.® A claim may be waived if it is not cost
effective to pursue the claim. If the cost of ceollection is
equal tc or exceeds the amount that can be collscted, then
it is not cest-effective to pursus the clain.

4650.10.00 FILING THE CLAIM

Estate administration may be accomplished using one of the
following three procedures: supervised administration (the
normal procedure), unsupervised administration, or by a "no
administration"” procedure. The process for filing claims
depends ¢n the type of estate administration procedures
used,

When estates are administered under the supervisged and
unsupervised administration procedures, the probate court
first appoints a personal representativé to administer the
estate. The personal representative then “opens" the
estate. Once an éstaté is opened for probate, & notice to

“IC 12-15-2-19

*IC 12-15-9-5

¢ IC 12-15-9-2

7 IC 12-15-9-2

® 405 IAC 2-8-1(e) (2)
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creditors is published in the ledal notices of a local
newspaper of general circulation. After published
notification, there is a five=month period during which
creditors of the deceased individual may submit ¢laims
agalnst the estate. While the five-month time 1limit does
not apply to governmental entities, It is important for the
DFR to submit claims as goon as pessible. The DFR should
file the ¢laim within five-months whenever possible.

A systematic and regular review of the legal notices and the
probate docket of the county probate court are to be made by
the DFR to ascertain whether or not an estate has been
opéned for any deceased MA recipients. As soen as the DER
learns that an estate has been opened, the DFR should
initiate the process for filing a claim with the probate
court.

Estates with a gross wvalue under $50;000 and mesting cerxtain
other legally established conditiong, may be settled using
the "no administration®” procédure. In these cagses, there
are no probdte court proceedings, and a claim by small
estate affidavit may be used to claim assets.

A ¢laim by small estate affidavit cannot be made until
forty~-five (45) days have elapsed since the death of the
decedent., The affidavit must be made by or on behalf of the
DFR and state the following: 1)the value of the gross
probate estate wherever located (less liens and
encumbrances) does not exceed fifty thousand dellars
($50,000); 2) forty-five (45) days have elapsed since the
death of the decedent 3)no applicatiocn or petition for the
appointment of a personal representative is pending or has
been granted in any jurisdiction; and 4) the claimant is
entitled to paymért or delivery of the property.’

Wheri preparing a claim, the DFR 1s to reguest from the
Office of Medicaid Policy and Planning (CMPR), via State
Form 6533, Medicald Expenditures Request, and the total
amount of Medicaid expenditures paid on behalf of the
individual. The address is: OMPP, ATTN: Estate Recovery,
402 W. Washington, Rocm W-38B2 MS 07, Indianapolis, IN 46204.
The claim against the estate should be filed with the Clerk
of the Prokate Court as sdon as possible, {However, when a
small estate claim affidavit is used, it is presented to
whoever is holding assets of the deceased, and is not filed
with the Clerk of Probate Court). The form on which the
claim ig filed may be sbhtalned from the

4650.10.05 Recovery from Special Needs Trusts
Funds remazining in a "specidl needs trust", as defined in

Bection 2615.73.20,05, are to be recovered after the
rec¢ipient’'s death.

* IC 29-1-8~1
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These claims will not require the preparation of an
affidavit or filing with the probate court, Because the
terms Of the trust reguire the trustee to pay any remaining
funds to the state up to the amount of Medicaid
expenditures, the state's claim is £6 be presented to the
trustee for payment. This is aeceoomplished by letter te the
trustee signed by the local DFR office manager with
documentation of expenditures attached. The claim includes
all Medicaid expenditures on behalf of the deceased,
regardless of age.

4650.15.00 OPENING AN ESTATE

If an estate 1s not opened and the heirs have no intention
of doing s¢, any interested party (such as a creditor) may
petition the court to epen an estate and to réquest the
appointment of an administrator. Prier to petltlonlng the
court, these cases should be evaluated by the DFR in
conjunction with an FSSA attorney, to determine if there are
sufficient assets in the estate to offset the cost of
opening and administering the estate. If not, opening an
estate should not be initilated. '

Cases in whigh there ares sufficient assets should be
referred to the F3SA attorhey to prepare and file with the
court, a petition to open an estate and appoint an
administrator.

4650.20.00 PRIORITY OF THE CLAIM

Payment of debts from resources in the estate of the
decedent is made in dccordance with legally-established
pricrities. Prierity in the payment ¢f claims is important
whenever the estate of the deceased is insclvent (such as
when the total amount of &ll claims against the estate
exceeds the assets of the estate). If the amount of the DER
¢laim is not satisfied in full after distribution of the
aestate assets, such debt must be considered cancelled.

The FSSA attcrney should be consulted regarding the order of
pricrity of the DFR claim in relation to that of other
¢laimants.

465%0.20.05 Compromise Of Claims

IC 4-6-2-11 provides "No claim in favor of the state shall
be compromised without the written approval of the governor
and the attorney general, and such officers are hereby
empowered to make such compromise when in their Jjudghment, it
is the interest of the state so to do."

This applies te situations where the State agrees to accept
less than the amount that is avallable and to which it is
legally entitled. If the estate is insolvent and the State
will receive the entire palance of the estate after payment
of claims that have higher pricrity, that is not a
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compromise and it does not require the approval of the
governor and gttorney general.

The settlement must be in the State's best interest, In
most cases for which a compromise is approved, there is some
reason that the claim would be risky to pursue. Some
examples are when 1) another claim arguably has priority
such as expenses of last illness, 2] there is a dispute as
to the amount of the claim, or 3) the asset is & land
contract or other asset that is not easily liquidated and
the State agrees to accept cash in a legser amount.

Procedure for Approval

The DFR or the FSSA attorney should submit to the Office of
Medicaid Policy and Planning (OMPP), attn: Estate Recovery
Specialist, in writing, the following information: 1) the
amount of the claim, 2) available assets in the estate, 3)
the proposed settlement, and 4} the reaseon for settlement,
and 3) why it is in the best interest of the state to accept
the settlement. OMPP will forward the information to the
¢ollection section of the attorney general's office for
final action.

4850.20.10 Waiving Estate Claims For Undue Haxdship

The Medicaid program's claim against the estate of a
decegsed recipient must be waived if enforcement of the
claim weould result in undue hnardship for an heir.®

The decision to approve or deny an application for a waiver
of the estate recovery claim will be made by the Office of
Medicaid Policy and Planning based on information provided
by DEFR staff and the FSSA attorney in accordance with the
follewing procedures,

1. At the time & claim is filed, a notice is to be
included with the claim, explaining the undue hardship
provisions and the process for applying for a waiver of
the state's elaim. An application (State Form
48259/0MPP 003) 1is to be provided upon request to an
heir who wishes to apply for a waiver.

2. The hardship applicant will complete the form and
return it, aleng with supporting documentation, to the
attorney or designated local DFR office staff person.
The applicant must indicate one of four situations as
the basis for his ¢lain:

a. Enforcement of the state's claim will cause the
applicant to become eligible for public
assisgstance;

9 10 12-15-9-6; 405 IAC 2-5-2
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b. Enforcement of the state's claim will cause the
applicant to remain dependent on public
assistance;

. Enforcement of the state’s claim will result in
the complete loss of the applicdant’'s sole source
of income and the beneficiary's income does not
exceed the Federal Poverty Level (FPL);

d. Other compelling circumstanece {the applicant must
describe) .
3. If the applicant indicates only the last Lategory,

other compelling circumstances, the application is to
be immediately forwarded to the Office of Medicaid
Policy & Planning, attn: Estate Recovery Specialist,
Indiana Government Center South, 402 West Washington
St., Indianapolis, IN 46204. If any of the other three
situations are checked by the applicant, the local DFR
office must make the appropriate determination, attach
all documentation to the application and forward it to
the OMPP,

4, If the applicant specifies hardship category 2a or 2L,
the DFR must determine if the hardship applicant would
be eligible for TANF, Medicaid, Food Stamps, or SS8I if
he/she loses access to the asset(s) in the deceased
recipient's estate. The caseworker's determination
must show the eligibility result as if the applicant
owned the asset and as if he did not own it. For
example:

A recipient and his non-disabled son live together on a
farm. The son works on the farm and His father shares
the farm iricome with him. The property is in the
recipient's name only and when he dies the property
beccmes subject to estate recovery. The son, who is
beneficiary of the estate, applies for a hardship
waiver claiming that without the income from the
property, he will becomne ellglble for Food 3temps. The
DFR must make a Food Stamp eligibility détermination.
(The son does not need to actually file a Food Stamp
application.) The caseworker determines that if the
applicant were to own the farm, he would not be
eligible for Food stamps due to the income he would
Have from the farm. Without the farm and its income,
he meets Food Stamp eligibillity requirements,
Therefore, if the state enforces its claim against the
gstate; the son would become eligible for assistance.

In the above example, assume that father and son do not live

together, The son is employed and he and his family receivé
Food Stamps. WhHen his father dies, he files a hardship
application claiming that if he could be allowed to inherit
the farm he would nc longer need Food Stamps. The
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caseworker's determination shows that if he owned the farm
he would 10se Food Stamp eligibility.

The hardship applicant is responsible for providing all
necessary verifications. Caseworkers should apply the ugual
verification reguirements in a hardship determination, and
inferm the applicant in writing of the documentation that he
must provide to substantiate the hardship claim, The
cageworker will need to inform the applicant of the various
types of acceptable verification; howsveyr, the
responsibility for obtaining the verification rests solely
with the applicant. The determination must be made within
30 days of receipt of the application and forwarded to the
OMPFP, If the applicant does not provide necessary
verification within 30 days, the caseworker must indicate
such in a letter accompariying the &dpplication to the OMPP.
The letter should specify the verifications that the
applicant failed to submit and a cepy of the caseworker's
netification to the applicant concerning the neead for
verifications should be included.

5. I£ a2 hardship applicant claims that his eanly source of
incomg comes from the property in the estate, the
caseworker must determine whether or not that income is
less than thé FPL. The standards effective 2/24/98 are
as follows:

Family Unit Annual Standard
1 $ 8,050
2 10,850
3 13,650
4 16,450
5 19,250
6 22,050
7 24,850
8 27,650
Each additional, add 2,800

For this determination, "family unit"” is defined as a group
of persons related by birth, marriage, or adoption who live
together., 1In determining the amount of income to compare to
the standard, the caeseworker will consider: 1) gross income
from employment; 2) all unearned income, and 3) net self-
emplagyment incomé and rental income in acéordance with the
methodologies used for the aged, blindg, and disabled
Medicaid categories. The applicant is responsible for
providing the necessary verifications.
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The Office of Medicaid Policy and Blanning will make a
decision to approve or deny the application and will
issue & Notice of Actien; State Form 48260/0MPP 0004,
to the applicant within 45 days of the application
date. A copy of the notice will be sént te the FSSA
attorney. An applicant has the right to appeal the
decision, '
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Section 405 IAC 2-8-1 - Claims against estate for benefits paid

Authority: IC 12-13-5-3; IC 12-15-1-10
Affected: IC 12-15-9; IC 12-15-39.6-10
Sec. 1,

(a) Upon the death of a Medicaid recipient fifty-
five (55) years of age or older, the office of
Medicaid policy and planning (office) shall seek
recovery from the recipient’s estate for medical
assistance paid on behalf of the recipient after the
recipient became fifty-five (55) years of age or

N,extlls.ectl:‘ion -
Section 405 TAC 2-

8-1.1 - Claims
against estate;
exempiion
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older. Recovery shall be made for benefits
provided prior to October 1, 1993, only if the
recipient was sixty-five (65) years of age or older
at the time the benefits were provided.
(b) As used in this section, “estate”, with respect
to a deceased recipient, shall include all of the
following:
(1) All real and personal property and other
assets included within the recipient’s estate as
defined for purposes of state probate law.

(2) Any interest in real property owned by the
individual at the time of death that was

conveyed to the individual’s survivor through
joint tenancy with right of survivorship, if the
joint tenancy was created after June 30, 2002.

(3) Any real or personal property conveyed
through a nonprobate transfer. As used in this
section, “nonprobate transfer” means a valid
transfer, effective at death, by a transferor who
immediately before death had the power, acting
alone, to prevent transfer of the property by
revocation or withdrawal and:

(A) use the property for the benefit of the

transferor; or

(B) apply the property to discharge claims
against the transferor’s probate estate,
The term does not include a transfer of a
survivorship interest in a tenancy by the
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entireties real estate or payment of the death
proceeds of a life insurance policy.

(¢) If the recipient is survived by a spouse,
recovery shall be made after the death of the
surviving spouse. Only those assets that are
included in the recipient’s estate as defined in
subsection (b) are subject to recovery.
(d) If the recipient is survived by a child, no
recovery shall be made while the child is either:
(1) under twenty-one (21) years of age; or

(2) blind or disabled as defined in 42 U.S.C.
1382¢.

(e) A claim may not be enforced against the
following assets:
(1) Personal effects, ornaments, or keepsakes of
the deceased.

(2) Assets of an individual who purchases a long
term care insurance policy that are disregarded
pursuant to 1C 12-~15-39.6-10.

(3) Nonprobate assets that were determined
exempt or unavailable for purposes of the
decedent’s Medicaid eligibility prior to May 1,
2002,

(4) Assets that the decedent transferred
through a nonprobate transfer prior to May 1,
2002,
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(f) The office may waive the application of this
section in cases of undue hardship pursuant to
section 2 of this rule.

405 TAC 2-8-1

Office ofthe Secretary of Family and Social
Services; 405 IAC 2-8-1; filed May 1, 1995, 10:45
a.m.: 18 IR 2226; filed Feb 15, 1996, 11:20 a.m.: 19
IR 1563; readopted filed Jun 27, 2001, 9:40 a.m.: 24
IR 3822; filed Oct 10, 2002, 10:55 a.m.: 26 IR 731;
filed Jul 21, 2004, 5:15 p.m.: 27 IR 3984; readopted
filed Sep 19, 2007, 12:16 p.m.: 20071010-1R-
405070311RFA; readopted filed Oct 28, 2013, 3:18
p.m.: 2013112.7-1R~405130241RFA

Readopted filed 11/13/2019, 11:54 a.m.; 20191211-1R-
405190487RFA
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Authority: IC 12-13-5-3; IC 12-15-1-10
Affected: IC 12-15-3-6; IC 12-15-9
Sec. 1.1,

(a) This section applies only to real property
owned by the individual at the time of death that
was conveyed to the individual’s survivor through
joint tenancy with right of survivorship.

(b) The office may enforce its claim against
property described in subsection () only to the

Prewbué S:ecl'tion
Section 405 IAC 2-
8-1 - Claims against
estate for benefits
paid

Next Section
Section 405 TAC 2-
8-2 - Undue
hardship due to
Medicaid estate
recovery
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extent that the value of the recipient’s combined
total interest in all real property described in
subsection (a) subject to the claim exceeds
seventy-five thousand dollars ($75,000).
(c) This section expires January 1, 2008.

| 405 TAC 2-8-1.1

Office ofthe Secretary of Family and Social
Services; 405 IAC 2-8-1.1; filed Oct 10, 2002, 10:55
a.m.: 26 IR 732; filed Jul 21, 2004, 5115 p.m.: 27 IR
3984; readopted filed Sep 19, 2007, 12:16p.m.:
20071010-IR-405070311RFA; readopted filed Oct
28, 2013, 3118 p.m.: 20131127-IR-405130241RFA
Readopted filed 11/13/2019, 11:54 a.m.: 20191211-IR-
405190487RFA
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Previgus Section

Section 405 TAC 2-8-2 - Undue hardship due to Medicaid Section 405 IAC 2-

gstate recovery 8-1.1 - Claims
against estate;
exemption

Authority: IC 12-13-5-3; IC 12-15-1-10; IC 12-15-9-6
Affected; IC 12-15-9; IC 29-1-14-9
Sec, 2.

(a) The office may waive the enifforcement of the
state’s claim, in whole or in part, if enforcement
of the state’s claim will result in substantial and
undue hardship for the surviving beneficiaries of
the decedent’s estate. The state’s claim is
33




suspended as long as the undue hardship
condition continues to exist. This rule is not
applicable to undue hardships encountered by
Medicaid applicants due to:
(1) the imposition of transfer of property
penalties; or

(2) rules related to the availability of trusts.

(b) For purposes of this section, undue hardship
exists only if enforcement of the state’s claim
would result in one (1) or more of the following
conditions:
(1) Causing a beneficiary of the decedent’s
estate to become eligible for public assistance.
As-used in this section, “public assistance”
means |
(A) Aid to Families with Dependent Children;

(B) Medi:_caid_5
(C) food stamps; or
(D) Supplemental Security Income,

(2) Causing a beneficiary of the decedent’s
estate who is currently eligible for public
assistance to remain dependent on that public
assistance.

(3) The complete loss of an income-producing
asset or assets when the:
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(A) beneficiaty of the decedent’s estate has no
other source of income; and

(B) beneficiary’s income does not exceed one
hundred percent (100%) of the poverty level
as determined annually by the U.S.
Departinent of Health and Human Services.

(4) Other compelling circumstances as
determined on a case-by-case basis by the
office.

Undue hardship does not exist in circumstances
where the state’s recovery simply resultsina
loss of a preexisting standard of living.

(¢) To be eligible for consideration for an undue
hardship waiver, the beneficiary of the decedent’s
estate must, with the exception noted in this
subsection, be a member of the immediate family
of either the deceased recipient or the deceased
recipient’s spouse. For purposes of this section,
“immediate family” means a:

(1) spouse;

(2) child;
(3) grandchild;
(4) great-grandchild;

(5) parent;
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(6) grandparent;

(8) sister,

In exceptional circumstances, if good cause is
shown, a person other than an immediate
family member may be eligible for
consideration for an undue hardship waiver,

(d) The office shall notify the executor or
personal representative of the deceased Medicaid
recipient’s estate of the state’s claim against the
estate and the affected beneficiary’s right to apply
for an undue hardship waiver. Application for an
undue hardship waiver shall:

(1) be submitted to the office on such forms as

may be designated by the secretary;

(2) include:
(A) the name of the deceased recipient;

(B) the name of the person filing the
application;

(C) the relationship of the applicant to the
deceased;

(D) an explanation of the basis for requesting
an undue hardship waiver;

(E) documentation of the existence of one (1)
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or more of the conditions described in
subsection (b);

(F) other information as may be deemed
necessary by the secretary; and

(G) a statement attesting to the accuracy of
the information contained in the application;

(3) be signed by the applicant; and

(4) be filed with the office within ninety (g0)
calendar days of the date that the executor or
personal representative of the deceased’s estate
receives notification of the state’s claim.

(e) The office shall review and rule on an
application for a waiver of the state’s claim within
forty-five (45) calendar days of the receipt of a
properly completed waiver application.
(f) If the office determines that an undue
hardship does not exist, the office shall:
(1) notify the applicant of its decision in
writing; and

(2) inform the applicant of his or her right to
request an administrative hearing and the
procedures for filing an appeal.

An appeal and request for hearing must be filed
within thirty (30) days of receipt of the office’s
decision that an undue hardship waiver has

been denied.
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(g) The office may not grant an undue hardship
waiver if the granting of the waiver will result in
the payment of claims to other creditors with a
lower priority standing in accordance with IC 29-
1-14-9.
(h) The office may deny an undue hardship
waiver if the granting of the waiver will not result
in the abatement of the undue hardship.

405 JAG 2-8-2

Office ofthe Secretary of Family and Social
Services; 405 IAC 2-8-2; filed Feb 15, 1096, 11:20
a.m.: 19 IR 1564; readopted filed Jun 27, 2001, 9:40
a.m.: 24 IR 3822; readopted filed Sep 19, 2007,
12:16 p.m.; 20071010-1R-405070311RFA; filed Aug
18, 2009, 11:33 a.Mm.; 20090916-IR—405080325FRA;
readopted filed Oct 28, 2013, 3:18 p.m.: 20131127
IR- 405130241RFA

Readopted filed 11/13/2019, 11:54 a.m.: 20191211-IR-
405190487RFA
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Section 410 IAC 16.2-3.1-6 - Protection of resident funds

Authority: IC 16-28-1~7
Affected: IC 16-28-5-1
Sec. 6.

(a) The resident has the right to manage his or
her financial affairs, and the facility may not

require residents to deposit their personal funds

with the facility.
(b) Upon written authorization of the resident,
the facility must hold, safeguard, manage, and

Pr’éviou‘s-s‘ection
Section 410 IAC
16,2-3.1-5 -
Notification of
changes

'i\le;d Section
Section 410 IAC
16,2-3.1-7 -
Grievances
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account for personal funds of the resident
deposited with the facility.
(¢) Unless otherwise required by federal law, the
facility must deposit any residents’ personal
funds in excess of fifty dollars ($50) in an interest
bearing account (or accounts) that is separate
from any of the facility’s operating accounts, and
that credits all interest earned on the resident’s
funds to his or her account. (In pooled accounts,
there must be a separate accounting for each
resident’s share.)
(d) The facility must maintain residents’ personal
funds that do not exceed fifty dollars ($50) in a
noninterest bearing account, interest bearing, or
petty cash fund.
(€) The facility must establish and maintain a
system that assures a full, complete, and separate
accounting according to generally accepted
accounting principles, of each resident’s personal
funds entrusted to the facility on the resident’s
behalf. The system must preclude any
commingling of resident funds with facility funds
or with the funds of any person other than
another resident.
(f) The facility must:
(1) provide reasonable access during normal
business hours to the funds in the account;

(2) return to the resident in not later than
fifteen (15) calendar days, upon written request,
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all or any part of the resident’s funds given to
the facility for safekeeping; and

(3) provide reasonable access during normal
business hours, to the written records of all
financial transactions involving the individual
resident’s funds upon request.

(g) The individual financial record must be
provided to the resident or his or her legal
representative upon request of the resident and
through quarterly statements.

(h) Upon the death of a resident with a personal
fund deposited with the facility, the facility must
convey within thirty (30) days the resident’s
funds, and a final accounting of those funds, to
the individual or the probate jurisdiction
adiministering the resident’s estate,

(i) The facility must purchase surety bond
insurance, or otherwise provide assurance
satisfactory to the state survey agency, to assure
the security of all personal funds of residents
deposited with the facility.

(i) The facility may not impose a charge against
the personal funds of a resident for any item or
service for which payment is made under
Medicaid or Medicare.

(k) For purposes of IC 16-28-5-1, 2 breach of; |

(1) subsection (@), (0), (©); (), (&), (), &), M),

or{j)isa noncompliance; and
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(2) subsection (i) isa nonconformance.
410 IAC 16,2-3.1-6

Indjana State Department of Health; 410 IAC
16.2-3.1-6; filed Jan 10, 1997, 4:00 p.m.: 20 IR 1531,
eff Apr 1, 1997; errata filed ADI 10, 1997, 12:15 p.m.:
20 IR 2414; readopted filed Jul 11, 2001, 2:23 p.m.:
24 IR 4234; readopted filed May 22, 5007, 1:44
p-m.: 20070613-IR-410070141RFA; readopted filed
Sep 11, 2013, 3:19 p.m.: 20131009-1R-410130346RFA
Readopted filed 11/13/2019, 3:14 p.m.: 20191211-IR-

410190391RFA
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FNDIANA HEALTH COVERAGE PRUGRAWMS

PROVIDER BULLETLIN

BTZ200726 OQCTOBER 4, 2007

To:

All Long Term Care Providers

Subject: Patient Trust Accounts

Overview

Indiana DEp_a_rtmﬁ:m_ of Health regulation {410 IAC 16.2-3.1-6(h)] requires that nursing faeifities
convey, within thirty days of a resident’s death, the resident’s personal funds &Epositéd with the
facifity, and a findl accoanting of thosé funds; to persons administering the resident’s estate.

The Office of Medicaid Policy and Planning (OMPP) is a creditor of the estate of a person who
received Medicaid beneflis after he of she turned fifty<five years old pursu;mt to42 USC 1396p and
[.C. 12-15-9. Medicaid has a priority claim to repayment, and the. nursmg facility shiould send to
OMPP residents” personal accounts pursuant to the standards reported in this bullétin,

Determining Whether Funds Should be Sent to the State

Al tHe deathi-of a resident, OMPP should réceive the resident’s account fund ifs

[ ]

The resident was at least fifty-five years old

The resident was a Medicaid recipient

The resident is pot survived by a spouse

The resident ts pot survived by a dependant child under twenty-one years old
The residént is ot survived by a dependant child who is blind or-disabled
Thie tesident had a pre-peid funeral arrahgement, and

No estate has been or will be opened in probate court.

information Facilities Should $end when Remitting Resident
Account Funds

When sending funds to OMPE, include the following information:

L ]
3

[4

EDS
£.0.80

[ndmnapohs fN 462077263 For fiore information vish hitir

Name of the resident

Resident’s Medicaid recipient identification number (RID #)-or ¢ase number
Resident’s date of death

Ammount of funds remitted for each resident (if more thai one)

Reason the funds are being returned to-Medicaid

Name of the faciiity where the recipient resided

Puge 1of2

heww ndhamunedicaid cop
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Indiang Healw Cavéfage- Programs Patient Tryg Accoants
Provider Billenn BT200726 October 4, 2057

* Name and telephone nusither of 5 facility contact person.
Remittances should be maga. Payable to “Treasurer, State of Indigng and majled 16 the followfng-

address:

FSSA Claims Repayment
P.0. Box 1007
Indiana_p'o_lis,_IN 46262-1047

Contact Information

Questions can be:directed (o Michael Starespjor by ermnail at Mike Staresnick@ PSaL i,
teléphane at (31 2322121 0¢ ioll free ny 879 2676013,

! it i is bulleti ad them from the 1HCP Web sife at
iy o tional copies of this bulletin, please downloud ™ theTHCP Web site ¢
" o mf ?Sgula amedicgicl..cowihc (Bublications/banner resulfs gsy - To receive e-pail noify
i I‘lttbl"'l " subscribe to the IHCP E-m dfwww indiapamedicaid convih
publications, : P E-ir )

cations of future [HCP
cp/mailing lisudefauit asp.

Page2of2

P 0 Bﬂﬁnﬁj 77963 For more information visit ktplfvww ddienamedicaid.com “
o N o 48307, !
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Opinion No. 2 of 2003

Bditor's Note: ‘The-apinions of the Légal Ethics Commistee of the Indiana State Bar Assotiation are issved solely for the ediscation of
those requesting opiiiions and the geveral public. The Commitree’s: npiviions dre based solély upan hypothetiéal facts related to the
Commnitteg, The opinions aré advisory only, The opinions Have ne forge of law,

The Legal Ethics Comunittee of the Indiana State Bar Association (“Comumnittee”) has been requested to provide
an advisory g_plmo_n with. respect to issues raised by the faﬂowm_g hypothetical facts:

Facts

Mother is an 80-yeat-old widow who has resided in a nursing home sin¢e shortly after the death of her husband
eight years ago. She became eligible for Medicaid after spending down her assets, which happened two years ago.
Since that time, Medicaid has provided about $25,000 in henefits to her, Mother's brother just passed away,
thcmgh anid she inherited $110, {}00 fromi hijs estate, rendenng her mel1g1ble for further Medicaid untli her assets.
a savings accotmt whxch she Qp_ened with hex_:_ som, an adult and her anly _chlld as )mnt tenams Wlt}l r;ght of
survivorship. Each account began with $55,000. One year later, Mother died. At that time, the individually owned
account balance was $40,000, and the joint ac¢ount, which had remained untoviched, bad grown to.$58,000,
Mother had no other property.

Som, as Mother's sole heir, retained Lawyer to opén an‘intestate estate with Son as personal representative; Lawyer
did so and arranged to have notice of administration published in the newspaper, also-asking Son to-give him a
list of Mother’s creditors 5o he could arrange for riotice by mail to them, Son fnade the list, and Lawyer had the
clerk send notice to all of the creditors on the list,

Lawyet further helped Son fill out an Application for Consent to Transfer for the joint account, and submitted the
application to the assessor’s office. The assessor, noting that the property transfers to Son would not exceed his
$100,000 irheritance tax exernption, conisented to the transfer of the joint adcotint to Soiy,

Since Son had helped Mother with her finances following the death of her husband, he knew that Mother had
been on Medicaid prior to receiving the inheritance. Lawyer, on thie other hand, had no- actual notice that Mothet
had ever been on Medicaid. Under Scenario 1, Son inadvertently left off the list of Mother'screditors given to
Lawyer the Office of Family & Children (“OF(C”), the state agency responisible for Medicaid, Under Scenario 2,
Son kitew OFC should be on thé list, but deliberately left it off, knowing his inheritance from the estate would be
larger if OFC.did not get notice and file a claim. Under Scenario 3, Son told Lawyer that OFC wasa creditor, but
instracted Lawyer riot togive OFC notice. Under Scenario 4, Son instructed Lawysr not to give OFC notice, and
Lawyer thereafter terminated his represeritation of Son. Under Scenario 5, Mother lived long enotigh that there
wis only §20,000 left in her individually titled bank account at the time of her death; in effect, Mother left only a
srall estate capable of being transferred without opening an estate administration through the court. Assume for
Scenario 5 that Son tells Lawyer that Mother at one time received Medicaid:

Issnes
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May or must Lawyer give nofice to OFC that Mother is deceased or that.an estate has-been opened for Mother?
May or must Lawyer inforri - triburial that OFC is a creditor or that Son has failed 1o give OFC proper notice?

Applicable statutes, regulations

1.C, 6-4.1-8-8 provides that without a-consent fo transfer, property hield joiritly may not be riarisferred to the
survivor, except where the survivor isa spouse or the property is a joint checking account.

145TAC 4.1-8-3 provides that except for transfers to a spouse or transfers of a checking account; a consent to
transfer must be obtained before property held jointly by a resident decedent and another may be transferred to
‘the surviver, and further provides that to ensure that the transfer will not jebpardize the collection of inheritance
tax, the consent:shall not exceed 80 percent of the property until the inheritance tax is paid.

L.C. 12-15-9-1 provides that upon the déath of a Medicdid recipient, the amount of Medicald paid after the
recipient became age 55 must be allowed as a preferred claim in the recipient’s estate, that the affidavit of a person
designated by the Tndiana Secvetary of Hizman Services is evidence of the amount of the clain, and that the claim
is payable:in. accordance with 1.C. 29-1-14-9 after funeral expenses for the recipient and thie recipient’s spouse,
expenses of last illess of the recipient and the recipiént’s Spouse, and the expenses of administration of the estate,
including attorney fees: '

LC. 29-1-7-7 provides in pertinent part that notice of the issnance of lettérs upon the opening of an éstate shall be
published; that notice shall be sexved by miil-on all heirs, devisees and known creditors, and that the personal
representative shall serve notice on creditors who are krown or reasonably ascertainable withizi one month of
firgt publication or as soon as possible after one month. It further provides that if the personal representative fails
to give notice to a known or reasonably ascertainable creditor within the one month petiod, the creditor may
submiit a claim within an additional two motiths after the date notice is given, though a claim will be barred if
not filed within nine months of death,

1.C. 29-1-8-1 provides in pertinent part that a $mall estate affidavit may be used to claim praperty of a décedent
without a court-order or proceeding where the property consists of personal property not exceeding $25,000.

1,C, 29-1-14-1 provides in pertinent part that except as provided in LC. 29-1-7-7, claims against a decedent’s
estate, other than claims for costs of administration and claims of the United States or the state or any
subdivision ate forever barred unless filed within three months of the date of first published notice, and further
provides that all claims barrable after the three-month time-bar are forever barred if not filed within nine.
months aftér death.

1.C. 29-1-14-9 provides that claims shall be classified and paid in the following order: 1)-costs of administration;
2) funeral expenses; 3) survivor’s allowance under 1.C. 29-1-4-1; 4) debts and taxes of the United States; 5)
medical expenses of the last illness; 6) debts and taxes of the state-of Indiana; and 7) all other claims.

L.C. 32-4-1,5-7 provides that rulti-party accounts are liable for claims, taxes and expenses of administration
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including survivor’s allowance if estate dssets ate insufficient; provides that a written demand to dssert the
liability: must be made upon a personal reptesentative; and provides that sums recovered by the personal
representative under the statute shall be administered as a part of the decedent’s estate,

Applicable Rules of Professional Conduct

RP.C. Rule 1.2 provides in pertinent part that a lawyer shall abide by a client’s decision concerning the objectives
of represéntation, although a lawyer shall not counsel a client to engage, or asslst a client, 1n conduct that the
lawyer knows.is criminal or fraudulent. Further, when a lawyer knows.the client expects assistance not permitted
to the lawyer, the lawyer shall consult with the client regarding the limitations on the lawyer's conduct.

R.P.C. Rule 1.6 provides in pettinent part that a lawyer:shall not reveal information relating to-representation of a
client vnless the client consents after consultation, except for disélosures that are iivipliedly authorized in orderto
carry out the representation, though a lawyer may reveal such information to the extent the lawyer reasonably
beliéves necessary-to prevent the client from commiittitig any ciiminal act.

R.P.C. Rule 1.9 provides in pertinent part that a lawyer who has formerly represented a client in a matter shall not

‘thercafter vse inforimation relating to the representation to-the disadvantage of the former client except as Rule 1.6

or Ruile 3:3 would permit or require or when the information has become generally known.

R.P.C. Rule 1.16 provides in pertinent part that a lawyer shall withdraw from représenting a client where the
representation will result in a violation of the rules of professional conduct or other law, and that a lawyer may
‘withdraw if it can be accomplished without material adverse effect on the client’s intefests where the client

persists in a course of conduct the lawyer believes is ¢riminal or fraudulent or where the client insists upon
pursuing an objective the lawyer considers imprudent.

R.P.C. Rule 3.3 provides in pertinent part that a lawyer shail not knowingly fail to-disclose amaterial fact to a
tribunal when disclosure is necessary to avoid a client’s eriminal or fraudulent act, and further provides that this
duty applies even if disclosure is of information otherwise protecied by Rule 1.6.

RP.C. Rule 4.1 provides in pertinent part that a lawyer shall not kriowingly fail to disclose that which the Jaw
Tequirss 1o be revealed,

Analysis
Wheo is the dient under all sceriarios

Who is the'client in an estate administration was addressed in ISBA Legal Ethics Committee Opinion No. 4 of
1997. There; it was concliided that alawyer represents not “the estate” or in"te’re'sted persans such as creditors;
taxing authoritiés and distributees, but represents instead the personal representative in his fiduciary capacity.
Lawyer's ethical obligations to a client runs to Son and not to OFG; though Lawyer has ethical obligations to
OFC as a third party, as discussed hereinbelow.
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The Comiment to Rule 1.2 raises a concern. It states that *{wThere the client is a fiduciary, a Jawyer may be
charged with special obligations in dealing with a bepeficiary.” The term beneficiary is not defitied in the Rules of
Professional Conduct, but Black’s Law Dictionary, Abridged Fifth. Edition, defines “beneficiary” as “one who
benefits from act of another,” and also mentions the context of a trust, whete a beneficiary is “a person who has
any present of future interest, vested or tontingent. ... Person for whose benefit property-is held in trust.” With a
trust, a trust creditor would not be within the meaning of the term beneficiary, so a lawyer représenting a trustee
would ot owe 4 trust creditor-any Rule 1.2 special obligation, With an estate, the Probate Code speaks in terms
not.of beneficiaries but of intérested persoris: “Interssted pe;"s,e,nsi tneans heirs, deviseas, $pouses, ereditors, or any
others having a property right in or claim against the estate of a decedent being administered. This meaning may
vary at different stages and in différent parts of a proceeding and must be determined accordmg to the particular
purpose and matter involved:™ (1.C. 29- I 1-3) Althﬁugh 1t is potennally prnblcmanc that a beneﬂcrary owed the
person for Probate Codﬁ purposes mcludmg a2 crechtor, the d1snnct10n does not alter the- analyms under any of the
scenarios analyzed. It can be assumed arguendo that the R.P.C.’s “beneficiary” and the Probate Codi'’s “intérested
person” dre-gquivalesnt for present purposes, though such equivalence is by no means clear.

Consent to transfer under all scenarios

The purpose of the statutes and regulations regarding the Consent to Transfer mechanism is to ensure payment
of Indiana Inheritance Tax, which is iniposed upon property transfers which take place because of death. While
the Multi-Party Account law at LC, 32-4-1,5-7 provides that résort may be made to multi-party account funds
where a decedent’s probate estate is insufficient to pay claims, it also provides that vritten demand fo asseit the
liability must be made upon a personal representative, and that anything récovered by the personal representative
from a mulfi-party dccount shall be administered as a'part of the decedent’s estate, A decedent’s estate must be:
opened fora personal representative to be appointed, so the legislature intended for creditor claims of a decedent to
be résolvaed throngh a probate gstate, whether the funds to pay claims come from the probate éstate 6r nonpiobate
property such as.a multi-party account,

There is no duty of fiotice on the part of an applicant filing an Application for Consent to Transfer apart from the
duties iniposed upon personal representatives to notify creditors. Since Son has no duty to notify OFC upon filing
an Appl'_iéation' for Consent to Transfer, Lawyer wotld not have an obligation under Rule 4.1(b) to make a
disclosure required by law, There would also not be a fraud involved in the sense of “[a] false representation of a
mattet of fact ... which deceives and is intended to deceive another so that he shall act apon it to his Jegal injury.”
(Biack’s Law Dictionary, supra) Without a crime or fraud in Son’s Application for Consent to Transfer, Lawyer's
assistance to Son with the Application does not run afoul of the Rule 1.2(d) proscription from assisting 4 chient in
conduct-a lawyer knows is criminal or fraudulent. Neither is there any tribunal under Rule 3.3(2)(2) to which
Lawyer owes a duty-of candor,

Whether Lawyer knows or does not know-of Son’s plans not to notify OFC is not significant. Where Son has no.
duty to nctify QFC upon his filing an Application for Consent to Transfér, and filing the Application without
giving notice is not a fraud, Lawyer does not violate any ethical obligation by failing to notify OFC of the filing or
by assisting Son in preparing and filing the Application.

Scenaiio 1
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Pursuant to 1.C. 29-1-7-7, Son “shall” serve notice of administration on alf kriown or reasonably ascertzinable
ereditors. Under the facts, FC is a known creditor, but even if Son were not actua!ly dware the Medicaid benefits
were provided to Mother, OFC is likely a feasonably ascertainablé creditor, since any investigation of Mather's
circurnstances would reveal that she received Medicaid benefits for two years. Son thus has a duty to provide
actudl notice-of administration 1o OFC,

Under 1.C. 29-1-7-7, the consequence of failing to provide notice to a known or reasonably ascertainable creditor
fs that a claim filed mote than thrée months from the date of first publication of notice will nat be untimely. An
OFC claim for Medicaid, however; is not subject to.the three months’ bar, as OFC is an agency of the state, not
subject to-the three month's time-bar pursisant to 1.C, 29-1-14-1, OFC’s claim would be timely whenever filed,
even moré than nine months from date of death.

Tn the eveiit the estate is fully adninistered and closed without OFC having filed a claim, there are Probate Code
provistons which would enable OFC to re-open the estate even after closing (see, £,g, 1.C, 29-1-7.5+6, where frand,
misrepresentation or inadequiate disclosure related to settlement of an unsupervised estaté are alleged, and LC.
29-1-17-13, where miistake, fraud or willfel misconduct are-alleged in a supervised estate). Further, there may be
remedies against the estate. distributees {see [.C. 29-1-7.5-5, where und.lscharged claims not barred may be
prosecuted agdinst unsupervised estate distributees), It is also worthy of note that OFC has the same ability to
learn of deaths and pending estaté administrations as claimants who aré not known and not reasonably
ascertainable, namely, it can watch for obituaries of persons against whom OFC ‘may have a claim and for
published legal notices. of the opening of an estate.

While Son clearly Has the duty to give OFC actual notice of admiinistration, Lawyer under the facts does not know
OFC is a creditor. While Rule 4.1(b) prohibits a Jawyer from knowingly failing to disclose that which is required
by the law to be revealed, disclosure would only be required where Lawyer knows-OFC is a creditor. Lawyer
farther would not know client’s conduct is criminal ¢r fraudulent (if it is); which otherwise would have
prevented Lawyer from assisting Son under Rule 1.2(d). In addition, without knowing OFC is a creditor, Lawyer
is bound by the Rule 1.6 obligation not to reveal information relating to Son’s representation, although giving
notice to estate creditors including OFC might be said to have been impliedly authorized under the Probate Code
notice provisions: Finally, while a tribunal is involved once an estate is opened, Lawyer's obligation to disclose
facts to the tiibundl necessafy to avoid assisting in any frand or crime by Son is again dependent on Lawyer’s
knowledge, which is absent.in Scenario 1. .Lawy*er thus commits no violation of the Rules of Professional Conduct
under-Scenario 1.

Scenario 2

The analysis-of Lawyer’s ethical obligations where an estate has been opened is not different from that under
Scenario 1. Whethier a Rule 4,1(bY duty to-disclose that which by law ought to be disclosed, or a Rule 1.2(d)
obligation not to counsel Son to engage in or assist Son in the commission of a fraud or ¢fime, or a Role 3:3(2)(2)
obligation to disclose a fact to the tribunal necessary to avoid assisting Son in a crime or fraud, Lawyer’s lack of
knowledge that OFC is a creditor means:that Lawyer commmits no violation of the Rules of Professional Conduct
when Lawyet represents Son as personal representative in the estate administration. Purther, while Lawyer might
ls¢- justified by Rule 1.6(a) in bteachmg a client confidence on the grounds that notifying known and reasonably
ascertainzble creditors is tequired in an estate adnvinistration and thus impliedly authorized in order to represent
Son as personal representative, the concept of “information relating 1o the representation” in Rule 1.6(2)
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‘hécessarily imiplies krtowledge. of the information; if Lawyer does not know, Lawyer canniot disclose it even if Rule

1.6{a) permits him to disclose it. Under Scenario 2, Lawyer commits no viclation-of the Rules of Frofessional

Conduct,

Seenario 3

Lawyer’s knowledge that Son-intends not to notify OFC of Mother’s estate changes Lawyer's.obligation to OFC.

and'to the tribunal. Son has‘a clear duty to provide the riotice, and Lawyer, while bound by Rule 1.2(2) to abide by
Son’s decision, is required by Rule 1.2(e) to counsel Son that Lawyer canmot assist in conduct which is criminal
or fraudulens,

It may be that Son’s conduct in failing to give notice to OFC, while a breach of duty, is not a crime or frand,
Under L.C. 29-1-14-1; the remedy for failure to give 4 creditor notice is that the creditor’s otherwise unfimely filed
claim will not be untimely, Since OFC is exempt from the filing deadlines altogether, and the constructive notice
of publication in anewspaper is adequate for other categories of creditors, :OFC is niot without some notice, and is
not at all without a remedy from the legal consequenices of Son's failure to give notice. If Son’s conduct is not a

crime of friud, Lawyer may continue to represeiit Son in the estite administration and honor Son’s demand that
OFC riot receive notice without violating Rule 3.3(a){2). Tt should be noted, however, that Lawyer is permitted by
Rulde 1.16(b)(3) to withdraw from represénting Son, conditionéd only upon there riot being 4 material adverse

effect on Son’s interests, if Lawyer finds that Son’s disregarding of Lawyer's advice to give OFC notice is
itnprudent.

If Lawyer contmues representmg Son. Lawyer muist take care that Lawyér does not asstst Son in makmg a fa]se

representatwe of an unsuperv;sed gstate i8 re_qmred ma closmg stat.ement pursuant to I.C. 29-1-7.5-4 to state that

he has provided notice to creditors-as required under L.C. 29-1-7-7(c} and (d). In-a supervised estate, L.C. 29-1-16+

5 requires the personal represénitativé in a petition to séttle and allow ani account to specify to the court the persons
to whom distribution is to be made and the amounts to which each is-entiiled. If Lawyer were to prepare either a
closing statement contaiiing a false statement that creditors weré given proper notice or a petition to settle and
allow by proposing distribution of a net estate to heirs or devisees without honoring OFC’s priority under L.C. 29-
1-14-9, Lawyer woiuld be knowingly makirig a false statement of material fact to-3 tribunal prohibited by Rule
3.3{a)(1). At the point where the personal representative is required to make a statemnent that creditors have
teceived proper notice; Lawyer canriot assist Son without violating Rule 3.3(a)(1).

Even if Lawyer would be permitted to continue in the representation, Lawyer’s knowing assistance to Son in
securing a largér inheritarice through failing to give OFC notice is fraught with peril; as Son’s conduct mighit be
seen by soime to constitute fraud or a crime. Under Rule 1.2(d), a lawyer shall not assist a client in engaging in
conduct which is ¢riminal or fraudulent. Further, imder Rule 1.16¢a)(1), a lawyer shall withdraw from a
representation where the lawyer will be called upon to violate the Rules of Professional Conduct or some other
law, Finally, under Rile 3.3(a}(2); a lawyer shall not knowingly fail to disclose a faet to a tribunal necessary to
avoid a client’s crime or frand. Lawyer first must counsel Son-that Lawyer cannot assist {Rule 1.2{e)) and give
Son the opportunity to provide OFC the notice required by law. If Son insists that OFC not receive fiotice, and
such conduct constitutes a fraud or crime, Lawyer shall withdraw. The withdrawal can be “quiet,” not
communicating any red flag to the court about the reason for the withdrawal, or “rioisy,” where Lawyer indicates
that his withdrawal is mandated by the Rules of Professional Conduct, allowing the court to infer that there is a
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problen with the client’s conduct. In either event, Lawyer’s withdrawal permits Lawyer to maintain. Son’s
confidefitiality but honors Lawyer's duty to thie tribunat under Rule 3.3 and to OFC under Rule 4.1, since after
withdrawal, Lawyer no longer has those duties. (See, however, Scenario 4, where Son is a former client of Lawyer
rather than a current client.).

Althiough Lawyer has:a duty not to reveal a client’s confidences under Rule 1.6, there are a number of possible
bases under which Lawyer would be pérmitted to reveal to the Court that OFCisa creditor or to OFC that an
administration is pending. One of these is found in Rule 1.6(a} itself, where a lawyer is permitted to make
disclosures impliedly authorized fo carry out the representation, Another is contained in Rule 1.6(b), where a
lawyer may reveal information reasonably necessary to prevent a client’s ¢riminal act (although it may be that
notice-to OFC is not reasonably necessaty to prévert Son from cominitting a-crime, either becauge what Son is
doing i¢ not a ¢rithe or because other. circumstances make disclosure not reasonably necessary to preventa
crime), One final bagls is the Rule 4.1(b) requirément that in ofder to be truthful to & nof-client, 4 lawyer must
disclose what is required by faw to be revealéd; here that an estate administration has been opened, which gives
rise to a duty under the Probate Code to provide notice to creditors. Lawyer’s subverting of Sorn’s instructions.and
revealing S6n’s confidential iitformation is problematic, While arguably authorized, it fesolvés the conflict
between Rules 1.6 and 1.2 on.the one hand, and making a disclosure required by law on the other, iny favor of
disregarding the duty of confidentiality and overriding a client’s directions as to the objectives of the
representation. Such a resolution offers. no-ethical safe harbor to attorneys who may instead safely choose to
quistly withdraw,

Rule 1.6(a) expressly permits a lawyer to make disclosures impliedly authorized to carry out the representation, It
could be argued that because the notice provisions of the Probate Code require Son to give notice to known
creditors, Lawyer could add OFC’s name to the list of creditors to receive notice, Son’s direction notwithstanrding,
bécatise giving OFC notice is tmpliedly atthorized for Lawyer to tépresent Soiv in cartying out his duties as
personal representative. Lawyer would arguably not be in violation of Rule 1.2 or Rule 1.6 by adding OFC’s name
to the list. (Lawyer wounld also be honoring the “special obligation” Lawyer may have to OFC 45 a possabie
beneficiary of Lawyer’s client Son as a fiduciary under the Comment to Rule 1.2.) Doing so, however, would
mean that Lawyer is disclosing something Son expressly told him not to-disclose, and Lawyér may well decide
that withdrawal is a better option.

Rule 1.6(b)(1) authorizes a lawyer to-reveal a client’s information which would otherwise be confidential where
disclosure is reasonably necessary to prevent the client from committing a criminal act. While it is beyond the
scope of this opinion to analyze whethér Son’s conduct might constitute some ctime, for this purpose it will be
assumed arguendo that a crime might be implicated. The inquiry then is whether Lawyer’s disclosure is
reasonably riecessary to prevent Son’s ctime. It may be that the failure to give actital potice to an agency of the
state as a-creditor is not feasonably necessary, §fu_1_c¢ the remedy for failinig to give notice is an extensioii of time to
file a claim, and the state already has no bar to the time within which it must file a claim, If se, Lawyer is fequired
by Rule 1.6 to maintain Son’s confidential information and not give OFC notice: 1f not, Lawyer would be
permitted by Rule 1.6(b){1) to reveal the information, although, as discussed above, many lawyers would choose
to withdraw from the represenitation rather than breach the client’s confidence and disregard the client’s
objective.

Rule 4.1{b) further requires Lawyér o disclose what is required by law to be revealed, Since the notice provisions,
of the Probate Code require notice be given to known creditors, Lawyer s duty of truthfulness to third parties
means that Lawyer shall give OFC notice where Lawyer knows ‘OFC is a creditor. Once Tawyer has terminated
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‘his representation, however, he would nolonger have a Rule 4.1(b} daty to disclose.

Although there are rationales for revealing Son’s confidential information that OFC is a creditor, many lawyers

again would terminate the representation rather than to reveal the confidential information and disregard Son’s
obje'cti"\?és', Further; while it ay be possible for Lawyer to corntinue to represent Son up to the point where Son will
bg makmg a false statement to the court, it 1mght be prudent for Lawyer to terrnmate the representanon at the

}ust;fy th.e breach of the confidence.
Scenario 4

Wheré Son is a former client of Lawyer’s; Rule 1.9 is implicated. While Lawyer shall riot use information relating
to representing Son to Son’s disadvantage, Rule 1.9(b) expressly cross-references Rule 1.6 or Rule 3.3. As.discussed
with Scendrio 3, Rule 1.6(b) (1) would perrit Lawyer to feveal inforination he reasonably believed necessary to
prevent Son from committing a cime. If Son’s conduct does nat constitute a crime, Lawyer is bound by Rule 1.6
niot to reveal 4 client’s confidential information, and by Rule 1.9 nat to reveal a formet client’s confidential
information, so Lawyer may not reveal to OFC that an estate administration has been opened without violating
the Rules of Professional Conduct. If Sen’s conduct is a crime, Lawyér may reveal to OFC that an estdte
administration has been apened and not be in violatioivof the Rules of Professional Conduct.

Similarly, Rule 3.3 by the terms of Rule 1,9(b) applies to & former cliésit as it does to-a turrent client. Lawyer
v;ouId"be required to disc.'] ose to the court the fact that OFCis an estate creditor if Son’s conduct co‘nstirutes a fraud
crime, or if disclosure is not necessary to prevent @ fraud or crime, Lawyer is bound by Rule 1.6 notto revea] a
client’s confidential information, and by Riile L9 not to révedl 4 former-dient’s confidential information.
Therefore, Lawyer may not inform the tribunal that OFC is a creditor without violating the Rules of Professional
Condugt, If, however, Son’s conduct isa fraud or crime and Lawyer’s revealing to the court that' OFC is a créditor
is reasonably necessary to prevent Son’s fraud or crime, Lawyer is required by Rale 3.3(a)(2) and Rule 1.9 to
disclose to the court that OFC.is a credifor, and Lawyer commits no Rule 1.6 violation by. doing se.

Scenario 5

As is-the case with a Congent to Transfer, the law does not require notice to creditors where an estate
administration is not opened, so Son breachies no duty by failing to give notice to QFC. Mother's funds are,
however, subject to the claims-of Mother’s ¢reditors, limited to nine months from date of death for non-
governmental creditors and not limited i the case of governmental creditors. In the event that OFC some day
causes Mother’s estate to be opened and files its claim, Son will be required to-return the funds from Mother's
bank account to the estate.

Whether Lawyer violates the Code of Professional Responsibility in assisting Som with a small.estate affidavit
turns upon whether not opening an estate administfation and not notifying known and reasonably ascertainable
creditors such as OFC is a fraud or crime. If's0, Rule 1.2(d) prohibits Lawyer from preparing the small estate-
affidavit, and Rule 1.16{a) would require Lawyer to-withdraw from the representation, Rule 3.3 i not imiplicated,
as nio tribunal is involved; and Rule 4.1 is not implicated; 45 rio law requires notice to creditors where no estate is
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opéned. If Son's conduct does not constitute a frand or crime, Lawyer is not prohibited from assisting Son with.
the smiall estate-affidavit and commits fo violation of the Code of Professional Résponsibility by failiiig to
disclose -anything to OFC ot to & tribunal,

There is no statutery duty to open an estate regardless of the value of 4 decedent's assets at death, Unless the estate
is a smiall estate, however, such assets will not be-able'to be. transferred. It also follows that where no estate is
opened, there is no duty to give noticé to potential estate clajmants. Absent a duty 1o open an estate.or a duty to
notify creditors where no estate is opened, Son cormits ro fraud ot crime by transferring Mother’s bank account
funds through the use of a small estate affidavit. Son as “person:acting on behalf of the distributes” under a small
estate affidavit (1.C. 29-1-8-3) would bié a fiduciary with dutics to persons entitled to a distribution from the estate
property, including OFC, If Son having obtainéd possession of assets fails to make distribution to OFC, Son
commits a breach of this fiduciary duty. 1f; however, Son commits no crime or fraud thereby, Lawyer violates no
Rule of Professional Conduct in assisting Son by preparing a small estate affidavit and instructing Son on its use.
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SEC403; P.L.192-1986, SEC.2; P.L.305-1987, SEC.2; P.L.98-2004, SEC.46.

IC4-6-2-7 ~ Repealed
Formerlji: Acts 1889, ¢.71, s.10. Repealed by P.L.4-1988, SEC 4.

1€ 4-62-8 Reports
Sec. 8, It shall be the. duty of the attorney general to make a biennial report to the
governor of thg business and condition-of the aitorney génaral's office, and fo'makeé 4 report

1o the auditor of state at the end.of each fiscal year of all collections made by the attofhe:_y'

general and the manner of disbursement. _
Formerly: dcts 1889, .71, s.02: As amended by P.L.215-2018, SEC.39.

IC 4-6-2-9 Reports of officers; money collected by attorney general

Sec. 9. (z) Tvshall be the duty of any officer or person from whom the attorney general,
or any of the attorney general's deputies or dssistants, shalt collect or receive-money due the
state, to report at onte to the auditer of siate, on blanks to be furmished by the attormey
penerd], the sum or sums received or ¢ollected.

(b) The auditor-of state shall keep a tecord of the reports described ih subsection (a).
Formerly: Acts 1889, ¢.71, s.13. As amended by P.L.215-2014, SEC40.

1C 4-6-2-10 Law books ‘ .
Sec: 10, Suchlaw books as the Supreme Court in their judgment shall'deemnecessary for

use in the attorney-general's office shall be purchased and paid.for out of any money in the.

treasury not otherwise appropriated.
Forierly: Acts 1689, .71, 5.14.

IC 4-5-2-11 Compromise of claimis

Se¢. 11. No claimi in favor of the state shall be comipromised without the approval of the
governor and attorney-general, and such officers are hereby empowered to make such
compromise when, in their judgment, it is the-interest of the state so to do.
Formerly: dets 1889, .71, 5.13.

1C 4-6-2-12 Authority of the attorney general te investigate human
trafficking

Sec. 12. {a) The attorney general has the same authority as a law enforceirient agency (as
defined in IC 35-47~15-2) to:

{1) avcess (as defined in IC 35-43-2-3); and

(2) maintain;
information regarding a violation of IC 35-42-3,5-1 through IC 35-42-3,5-1,4 (hurhan
trafficking).

{b} Theattorney general may assist with the investigation and prosecution of an atleged
violation of TC 35-42-3.5-1 through IC 35-42-3.5-1.4 (human trafficking). However, the
attorney general does not have the power to arrest or eriminally prosecute individuals for a
violation of IC 35-42-3.5-1 through IC 35-42-3.5-1.4.

As odded by P.L.162-2014, SEC. 1. Amended by P.L.144-2018, SEC.2.
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{1) The pl'OVlSIOIl of burial rights if necessary.

{2) The. opemng and closing of a burizl plot and provision of an outer container,

(3) The service required by the cemetery authorities.

(b} If the division determines that the estate of the deceased is ‘sufficient to.pay-all or patt
of the cermetery's expenses, the division:

(1) shall pay eight hundred dollars (8800} for expenses thiat the cemistery has inewrred,

and

(2} may recover the amount paid by the division under this section as a preferred claim

from the estate of the deceased.

[Pre-l992 Rivision Cltations: §2-1-5-11 part; 12-1-6-11 part; 12:1-7; 1-13 part.]

As added by P.L.2-1992, SEC.8. Amended by P.L.273-1999, SEC.88; P.L.9-2006, SEC.2;
PL.205-2013,8EC.187.

IC 12-14-17-3.5 Superior claim

Sec. 3.5, Bxcept for a claim for the costs and expenses of administration, a claim filed
under sections 2(c) and 3(b) of this chapter is a superior claim.
As added by P.L.9-2006; SEC3:

IC 12-14-17-4 Funeéral expenses payment; contributions exclueded in
determining amount
Sec, 4, The diviston:
(1) may not consider a combined total of one thousand seven hundred fifty dollars
($1,750) that is-contributed by:
(A) friends;
(B) relatives; and
{C) the resources of the deceased; and _
{2) may consider any amount that exceéds one thousand seven hundred fifty dollars
{81,750y contributed by:
(A) friends;
{B) relatives; anid
{C) the reseurces of the deceased;

when determining the amount to be paid to the funeral director for expenses under this.

chapter. However, the resources of the deceased may notbe used if the deceased has prepaid

fineral expenses that were excluded as a resource for Medicaid eligibility under IC 12-15-2.
[Pre-1992 Revision Citations: 12-1-5-11 part; 12-1-6-11 part; 12-1-7.1-13 part.]

As aidded by P.L.2-1992, SEC.8. Amended by P.L.118-1997, SEC.3; P.L.9-2006, SECA.

1C12-14-17-5 Cemetery expenses payment; contributiong excluded in
determining amount
Sec, 3. The division:
(1) maynotconsider a conibined total of four hundred dollars ($400) that s cantributed
by:
(A) friends;
(B)zelatives; and
(€) the resoutces of the deceased; and
{2) may consider any amount that exceeds four hundred dollars ($400) contributed by:
(A) friends;
{B} relatives; and
{C)the resources of the deceased; _
when deteriining the amdunt to be paid to the cemetery for expenses under this chapter.
However, the rasources of the decsased may not be used if the deceased lias prepaid funeral
expenses that were excluded as a resource for Medicaid eligibility under IC 12-135-2,
[Pre=1992 Revisign Citations; 12-1-5-11 part; 12-1-6-11 part; 12-1-7.1-13 part.]
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As added by P-L.2-1992, SEC.8. Amended by P.L.118-1997, SEC:4; P.L.9-2006, SEC.5.

1C 12-14-1746 Clairnis fof expenses _

Sec, 6. (a) The funeral director and the cemetery representative shall file a swomn claim
with the covmity office indicating expenses incurted due to the déath of a recipient,

(b) With respect to supplemental assistance to the blind and persons-with disabilities, a
sworn claim must be verified and forwarded to the division for payment.

[Pre<1992 Revision Cifations: 12- 1+5-11 part; 12+1-6-11 pat; 12-17.1<13 part.]
As added by P.L.2-1992, SEC.8. Amended by P.L.4-1993, SEC.93; P.1.5-1993, SEC.108.
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IC 12-15-9 ‘Chapter 9. Death and Funeral Expensesy Claims Against an

Estate
12:15-9-0.5 “Bstate" and "nonprobate transfer”
12-15-8-0.6 Claim against assets transferred by nonprobate transfer; time limit
12-15-8-0.7 Repéaled
12:156:-08 Limitation on definition of estate
12-15-9-1 Asfount of claim; preference
12-15:9-2 Property exerapt from enforcement
12:15-9-3 Claims against the-estate of a regipient's spouse profibited
12-15:9-6 Waiver in cases of undue: hardship; rules
12:15-9-7 Reimbitisernent; proceeds of afinuity-contiacts
1C 12-15-9-0.8 "Estate” and "nonprobate transfer”

See: 0.5, (1) As used in this chaptet, "estate” includes:

(1) all real and petsonal property and other gssets included within an individual's:

probate estate;.

(2) any interest inreal property owned by the individual at the time of death that was:

conveyed to the individual's survivor through joint tenancy with right of survivorship,
if the joint tenancy was created after June 30, 2002;

(3) any real or personal propenty conveyed through a nonprobate fransfer; and

(4} any sum due after June 30; 2005, to & persen after the death of a Medicaid recipient

that is under the terms of an anmity contract purchased after May 1, 2005, with the

assets of the Medicaid reciplent,
(b) As used in this -chaptér, "ronprobate transfer" has the medning set forth in
IC 32-17-13-1. o
As-added by P.L.152-1995, SEC.5. Amended by P1.178-2002, SEC.82; PL.224-2003,
SEC.78; P.L.246-2005, SEC.107; P.L 149-2012, SEC.3; P.L 163-2018, SEC.I.

IC 12-15-9-0.6 Claim against assets transferred by nonprobate transfer; time
Hmit

Sec. 0.6. (a) This section applies to the enforcement of claims-against assets transferred
by a nonprobate transfer invelving a deceased wansferor who dies before, on, or after July
1, 2018.

(b) The office’s claiir against assets transferred by.a nonprobate transfer may be enforced
as setout in 1€ 32-17-13. .

{c) Exceptas provided in subsection {(d), enforcement ofa claim against assets transferred

by a Aonprobate transfer must be commenced within the time limits provided in IC 32-17-13..
{d) The time limits provided in subsection (¢} do not apply to any assets that were not.

reported to the county offiee of the division of family Tesources.
As added by P.L.178-2002, SEC.83. Amended by P.L.1-2003, SEC.54; P.L.145-2006,
SEC.37: P.L.44-2009, SEC.12; P.L.163-2018, SEC.2; P.L.23]-2019, SEC 4.

IC12-15-9-0.7  Repealed o 7
As added by P.L.178-2002, SEC.84. Amended by P.L.224-2003, SEC.79. Repealed by
P.L.246-2005%, SEC.230.

1C 12-15-9-0.8 Limitation on definition of estate
Sec. 0.8.. Any nonprobatt gssets!
(1) that the office determined were exempt or unavaildble assets; or
{2) that were transferred out of the probate estate;
before May 1, 2002, may not be included in the définition of estate under this chapter.
As added by P.L.178-2002, SEC.85.
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1C 12-15-9-1 Amount of claim; preférence 7 7
Seg. 1. Upon the death of a Medicaid recipient, the total amount of Medicaid paid on
behalf of the recipient afier the recipient became fifty-five(55) years of age must be allowed
as'a preferred claim againsf the. estate of the recipient in favor of the state. The affidavit of
a person designated by'the secretary to administer this section is-evidence of the amount.of
the'claim and is payable after the payment of the following in accordance with IC 29-1-14:9:
(1) Funeral expenses for the recipient; not to exceed three hundred fifty dollars ($350).
{2) The expenseés of'the last illness of the reeipient that are authorized or paid by the
office
{3) The expenses of administering the estate, including the attorney's fees approved by
the court.
[Pre-1992 Revision Citation; 12-1-7-25(s).]
As gdded by P.L.2-1992, SEC.9, Amended by P.L.I52-1995 SEC.6; P.L.246-2003,
SEC. 108, P.LI49-2012, SECA.

IC12-15-9.2 Property exempt from enforeement
See. 2. A claim may not be enforced agamst the following:
(1) Real estate of a recipient while it is necessary for the support, maintenance; or
comfort of the surviving spouse, a dependent child fess than twenty-one (21) years of
age, or a.dependent who is honsupporting because of blindngss or otlier disability.
(2) Personal propaity necessary for the support, maintenance, of comifort of the
siiftviving spouse, a dependent child léss than twenty-one (21) years of age, or a
dependent who is nansupporting because of blindnéss or other disability.
{3) Personal effects, ornarnents, or keepsakes of the décessed,
[Pre-1992 Ravision Citation:. 12:1-7-25(b).]
As added by P.1.2-1992, SEC.9. Amended by P.L. 152-1995, SEC.7.

IC 12-15:9-5 Claims against the estate of a recipient's spouse prohibited

Sec. 5. The office may not file a claim against the estate of a recipient's surviving spouse.
As added by P.L.152-1993, SEC.8. Amended by P.L.246-2003, SEC.109; P.L.149-2012,
SEC.5.

IC 12-15-9-6 ‘Waiver in cases of undue haidship; rules

See. 6. Notwithstaniding sections 2 and 5 of this chapter, the office may waive the
application of this chapter in cases of undue hardship. The office of the secretary shall adopt
riles. under IC 4-22-2 establishing eriteria for hardship waivers that are consistent with
guidelines of the Secretary of the United States Department of Health and Human Services.
As added by P.L.152-1995, SEC.9.

IC12-15-9-7 Reimbursement; proceeds of anuulty contracts
Sec. 7. A person receiving beneficiary payments from an annuity contract of 4 deceased

Medicaid recipient is liable to the state for reimbursement of Medicaid benefits:

(1) paid to; or

{2) on behalf of;
the-deceased Medicaid recipient to thie extent of any payments that are received by the person
undér a ainuity dontract purchased after May 1, 2005,
As added by P.L.246-2005, SEC.110.

Indiana Code 2020

58




1C29-1-8 Chapter 8, Dispensing With Administration

29-1-8-0.1 Applicatio of certain amendmients to chaptet

29.1-8:1 Small estates; payment tipon presentation of affidavie vehicle or watercraft,
securities; insurance death benefi; safe deiosit box; digital asset

20-1-8-1,5 Affidavit to-obtain dste-of death values for persongl property, accounts, and
intarigible property belongirig to-4 decedent; form of affidavit; duty to furnish
information to the affiant )

29.1-8.2 Pergomal property; payiments; delivery; transfer; release

20183 Disbursement and distribution of estate.

29-1-8-4 Closing of ¢atate; statement

29-1-84.3 Affidavit of entitlement to property; enforcement action; remedies

29-1-8-5 Repealed

20-1-8-6. Repealed

29-1-8-7 Repealed

29-1-8-8 Payment of claims; accounting; closing administration

29-1-8.9 Prepaid foneral expenses; lastillness expense

29-1-8-10 ‘Nonprobere trangfer by z fransferee that is a testamentary trust established in a
Willy application

1€ 29-1-8-0,1 Applcation of gertain amendments to chapter

Sec. 0.1. The following dmendments 10 this chapter apply as follows:
(1) The amendments made to sections 1 and 3 of this chapter by P.L.118-1997 do nét
apply to an individual whose death occurs before July 1, 1997.
(2) The amendments made to sections 1 and 4.5.of this chapter by P.L.61-2006 apply
to the estate of an individual who dies after June 30, 2006.
Asadded by P.L.220-2011, SEC.472,

1C 29-1-8-1 Small estates; payment upon presentation of affidavit; vehicle
or watercraft; securities; insurance deatli benefit; safe déposii
bok; digital asset
Sec. 1. (a) Forty-five (45) days afier the dedth of a decedent'and upon being presented an
affidavit that compliss with subscétion (b), 2 petson:
(1) indebted to the decedent; or
(2) having possessioni of personal property or an instrument evidencing a debi, an
obligation, a stock, or a.chose in action belonging to the decedent; '
shall make payment of the indebtedness or deliver the personal property or the instrument
evidencing a debt, an obligation, a stock; or a-chose in action to a distributee claiming to be
entitled to payment or- delivery-of property of the decedent as alleged in the affidavit.
(b) The affidavit required by subsection {a) must be an affidavit-made by or on behalfof
the-distributee and must state the following: _
1) That the value of the gross probaté estate, wherever located, (less liens,
encumbtances, and reasonable funeral expensées) does not exdeed:
{A) tventy-five thousand dollars ($25,000), for the éstate of an individual who dies
before Tuly 1, 2006; and
{B) fifty thousa:nd dollars ($SO 000), for the estate of an Individugl who dies after
June 30, 2006.
(2) That forty-five (45) days have elapsed since the death of the decedent.
(3} That no application or. petition for the appointment of a personal representative is
pending or has been granted in-any jurisdiction.
{4) The naine and address of each distributes that is entitled to a share of the property
and the part of thie propirty 1o-which each distributee is entitled.
{5) That the affiant has notified each diswibutee identified in the affidavit of the
affiant's intention to present an affidavit under this section.
(6) That the affiant is entitled to payment or delivery of the property.cn behalf of each
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distributes idenfifiedin the affidavit,

{¢) If a motor vehicle or watercraft {as defined in IC 9-13-2-198.5) is part of the estate,
nothing in this section stiall prohibit a transfer of the certificate of tithe to the motor vehicle.
if five {5) da_ys have-elapsed since the.death of the depsdent and no-appointment of a personal
repreésentative is contemplated, A transfer under this subsection shall be madé by the bureau
of motor vehicles upon receipt of an affidavit containing a statement of the conditions
required by sibsection (b)(1) and (b)(6). The affidavit must be duly executed by the
distributées of the éstate.

{d) A tradsfer agent gf & security shall chiangs the reg@ste_re_d awhership on the books of
4 corparation. from the decedent to a distributee upon the presentation of an affidavit as
provided in subsection {g).

{e) For the purposes of subsection (a), an insurance company that, by reason.of the death
of the decedent, becomes obligated to pay a death benefit to the estate of the decedent is
considered a person indebied to the decedent.

(f) For purposes of subsection (a), property in a safe deposit box rented by a decedent
from a financial jistitution organized or reorgamzed under the law of-any state (as defined
in 1€ 28-2-17-19) -or the United States is consideted personal property belonging to the
decedent in the possession of the (inancial institution.

{g) For purposes of subsection (a), a distributee has the sdinie rights as a personal

representative under IC 32-39 to access a digital asset {as defined in IC 32-39-1-10) of the
decedent.
Formerly: Acts 1853, ¢.142, 5,801 Acis 1965, .379, 5.2; Acts 1971, P.L406, SEC. 1, Acts
1975, PL.288, SEC.I2. As amended by Acts 1977, P.L.2, SEC.80; Acts 1977, P.L.298,
SEC.1: PL.71-1991, SECIT5; P.L.77-1992, SEC.5; P.L.118:1997, SEC.16; P.L.59-2000,
SEC.I; P.L.61-2006, SEC:4; P.L.51-2014, SEC.3; P.L.137-2016, SEC.1; P.L.163-2018,
SEC.9; P.L.231-2019, SEC€.13; P.L.36-2020, SECA4.

I1C 29-1-8-1.5 Affidavit to obtain date of death values for personal property,
accounts, and intangible property belonging to a decedeént;
form of affidavit; dity to fuinish information to the affiant

8ec. 1.5, {a) This section dges not apply to the following:
(2) The contents of a safe deposﬁ box rented by a decedent from & financizl institution
organized or reorganized under the law of any state (as defined in IC 28-2-17-19) or
the United States.
(b) Afier the death of a decedent, a person:
(1) indebted ta the decedent; or
(2) having possession oft
{A) personal property;
(B) an instrument evidencing a debt;.
(C)an obligation;
(D) a chose In action;
(E) o life insurdnes policy;
{F) a bank account; or
(G) intangible propetty, including annuities, fixed ingome investments, mutual funds,
eash, money market accounts, or stogks;
belonging to the decedent;
shall furnish the date of death. value of the indebtedness or property and the names of the
known beneficiaries of property desctibed in this subsection to.a person who presents an
affidavit containing the information required by subsection (¢).
{c) An affidavit presented under subsection-(b) must state:
(1) the niatne, address, Soeia Security number, and date of death of the decedent;
(2) the name and address of the affiant, and the relationship of the affiant to ‘the
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decedent;

(3)"that the disclosure of the date of death valueis nizcessary fo deterimine whether the

decedent's estate can be administered uader the summary procedures set forth in this
chapter; and

(4) thatthe affiant is answeralile and acoountable for the information received to the
decedent's personalrepresentative, if any, or to any.other person having a superiorright
to the property-or indebtedness.

(d) A person presented with an affidavit under sitbséction (b) must provide the réquested
information within three (3) business days aftet beéing presentéd with the affidavit,

(&) A person who acts in good faith reliance ori en affidavit préseiited under subsection
(b is immunie from liability for the disclosure of the requested information.

(fy A person who

(1) ispresented with an affidavit atder subsection (b); and
(2) refuses to provide the requested iiformation within three (3) business days after
being presented with the affidavit; '

is liable fo the estate of the decedent.

(g) A plaintiff who prevails in an action to comtpel a person presented with an affidavit
under subsection (b) to-accept the authority of the affidnt or in n action for damages drising
from a person's refusal to provide the information requested in an affidavit presented under
suibsection (b) shall recover the followmg

(13 Three (3) times the amount of the dctual damiages.
(2)-Atformey's fees and coutt costs,
(3) Prejudgment interest on the actual damiges from the date the affidavit was
presented to the persof.
Ag added by P.1,95-2007, SEC.7.

C29-1-8-2 Personal property; payments; delivery, transfer; release

Sec. 2. The persor paying; delivering, transferring, or issuing personal property or the
evidence thereof pursuant to affidavit is discharged and released to the same extent as if the
person dealt with.a personal representative of the decedenit. The person is not réquired to seé
to the applmatmn of thie personal property or evidence thereof or to inquire inito the truth of
4ty stateiient in the affidavit. Ifany person to whom an affidayit is delivered fefuses 1o pay,
deliver, transfer, or isshe any persendl praperty or evidence thereof, it may be recovered or
its payment, delivery, transfer, or issuance compelied upon proof of their right in a
proceeding brought for the purpose by or on behalf of the persons entitled thereto, Any
person to whom payment, delivery, transfer, or issuance is made is answerable and
accountable therefor to any persanal representative of the estate or to any otherperson having:
a‘supetior right.
Formerly: Acts 1953, c.l12, $.802; Acts 1975, P. L.288, SEC13. As amended by
P.I.194:2017, SEC.3.

IC 29-1-8-3 Disbursement and distribution of estate
Sec. 3. {(a) As used in this section, “fiduciary™ reans!
(1) the personal representative of an unsupervised estate; or
(Na person appointed by a court under this titledo act 6n behalf of the detedent orthe
decedent's distribiitees.
{b) Bxcept a¢ otherwise provided in this section, if the value of a decedent's gross probate
gstate; less liens and-encumbrances, does notexceed the sum of:
(1)-an amount equa) to:

(A) twenty-five thousand dollars (525,000, for the estate of an individual whe dies

before July 1, 2006; and _ o
(B) fifty thougand dollars ($50,000), for the estate of an individual who dies after
Jusie 30, 2006;
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IC 29-1-10-21 Authority of personal representatives; cirénnistances in which
1 ¢éourt order may allow an action that the personal
representative is prohibited from taking

Sec, 21.(a) All authority to act withreSpect to an estate adminisiered under 1C 26-1-7 and
1C 29-1-7.5 is vested exclisively in the personal representative.
{b) If this article prohibits an action by the pérsonal representative, the prohibiticn
restriots the personal representative, regardless of court order, unless:
(1) a majority in‘interest of the distributees expressly consent to the proposed action;
or
(%) the statute imposing the restriction’ expressly permits @ coutt to approve the
prohibited action.
As ddded by P.L99-2013, SEC.4,
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{¢) The court shiall order the Himitation described iy subsection (b) inapplicable to a
elaimant's élaim conceining the sale of redl estate if any interested persor files a wiotion for
findings vinderthis subsection dnd the cdurt finds that the folldwing conditions apply:

(1) A petition for administration was filed in. court under seetion 5 of this chapter-fiet
later than five (5) months afier the decedent's death.

{2) Moré than thirty:(30) days have ¢lapsed since the perition was filed,

{3) The claimant is a reasonably aseertainable creditor undersection 7 of this chapter.
{4) The claimant filed  cfaim in the estate not later than seventy-five (75) days after
the date.on which the petition for administration was filed, or not later than thitty (30)
days after the date on which the petitioner serves the notice required in subsection (c);
whichever is later.

(5) The petitionér has not satigfied the provisions of subsection ().

(f) The title of any real estate or intevest therein purchased in good faith and foravaluable
consideration from the heirs of any-person who died seized of the real estate shall not be
affected ot impaited by any devise made by the herson of the real estate o piirchased, willéss:

(1) this will containing the devise has been probated and fecorded in the offiee of the
clerk of the court having jurisdiction within five (5) months after the death of the
testator; or

{2) an action to contest the will's validity is commenced within the time provided by
law and; asa tesult, the will is:ultimately probated.

(g) Bxcept as prov1ded insubsection (h); the will of the decedent shall not be admitted 1o
pmbai:e unless the Wﬁl is presem‘:ed for probate befors the latest of the following dates:

‘(2) Slxty (60) days affer the antry of an ordﬁr denying the probate of 2 will of the

detedent previously dffered for probate and objected to undér section 16 of this

chapter.

(3) Sixty:(60) days after entry of an order révoking probate of a will of the decedent

previously admitted to probate and contested under section 17 of this chapter.
However, in the case of an individual presumed dead under IC 29-2-3-1, the three (3) year
period commences with the date the individual's death has been ,estab‘lishe'd. by-appropriate
legal action.

(h) This subsection applies with réspeet to- the. will of an individual who dies after June
390, 201118

(1) nio estate proceedings have been cominienced for a decedent; and

(2) an asset of the decedent remains titled or registered in the name of the decodent;
the will of the decedént may be presented 1o the court for probate and admitted to probate at
any time after the expiration of the deadline determined under subsection (g) for the sole
purpose of transferring the asset described in subdivision (2). A-will presented for probate
under this subsection is subject to all.rles governing the admission-of wills to probate.
Formerly: Acts 1973, P.L.289, SEC.1; Acts 1975, P.L288, SEC.8. As amended by
P.1.263-1989, SEC.1; P.L.238-2005, SEC.11; P.L.95-2007, SEC.5; P.L.36-2011, SECH;
P.1.163-2018, SEC.6; P.L.231-2019, SEC.S,

1€ 29-1-7-15.2 Sale of real estate; permitted nse of proceeds

Sec. 15.2. (a) This section appliés to real estats subjectto section 15.1(b) of this chapter,
if all distributees consent to the salé of the real estate under IC 29-1-10-21,

(b) The proceeds of thie sale of rel estate described in subsection (a)will retain the same

protection that séction 15.1(b) of this chapter providesto real estate. Such progeeds.can only.
be used 1o satisfy a debt or obligation of the deceased persoh or costs of adrministration of the

decedent's. estate if the distributees conseit to the personal répreseniativé's use of the
proceeds to satisfy the: debts, obligations, or-costs of administration,
As added by P.L.163-2018, SEC.7.
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IC 29-1-14 Chapter 14. Claims Against the Estate

29-1-14-0.1 Application of certain amendments to chapter
20-1-14-1 Lirnitatiotis; filirig; ¢litms barrad of not; tiéns; tort¢laims
29.1-14-2 Actions; definite staternent; personal representative actions; deductions from
¢lainns:
20:1=14:3 Futre claims; payment; bonds
291144 Actions; joint contracts and judgment
29-1-14-5 Joint contracts and judgiments deemed Joint and several
29-1-14-6 Secured claims, allowangé, and paynient
29:1-14-7 Contingent claims; payment; bond of distributes
29-1-14-8 Contingent claims; liability of distributees; tontribution
29-1-14-9 Classification of claims; preférences
29-1-14-10 _{Ulowmcc,_dmg,llowance - expenies-of administration
29-1-14-11 Inquiry imo.comectness; liabilityon bond
25-1-14-12 Trizl; pleading; dismissal
29-1-14-13 Trial of claims; JDngﬂGﬂl’, set-off or counterclamm
29-1-14-14 Petitions; dsfend claiims; objections to payrient
29-1-14-158 Execution; final process; paymient; mortgages, pledges, or liens; enforcement
29-1-14-16 Liens and mortgages, enforeéinient; sale of réal esiats; exception
29-1-14-17 Personal representative claims
29-1-14-18 Cotriproniise of cliims
29-1:14:19 Payment of claims; bond or security of creditor; repott of insolvency
29-1-14-20 Mortghge; pledie; lieny payment; renewal; sxtension
25-1-14-21 Adverse claims; notfee; tial
IC 29-1-14-0.1 Appllcatmn of certain amendments te chapter

Sec. 0.1. The following amendments to this chapter apply as follows:
(1) The amendments made tosections 2, 13,17, and 19 of this chapter by P.L.118-1997
do not apply to an individual whose death ooours before July.1, 1997,
{2) The amendinerits made to sections 1,2, 8, 10, 16, 18, 19, and 21 of this chaptet by
P.L.252-2001 apply to the estate of an ‘individual whe dies after June 30, 2001,
As added by P.L.226-2011, SEC.477.

IC 29-1-14-1 Limitations; filing: claims barred or not; liens; tort claims
Sec; 1. {a) Exrept as provided in 1C29-1-7-7, all claims against a decedent's estate, other
than expenses of administration and claims of the United States, the state, or a subdivision
ofthe state, whether due orto become due, absolute or contingent, liquidated or unliquidated,
founded on conttact or otherwise, shall be forever barred against the estate, the personal
epresentative, the heirs, devisees, and legatees.of the decedent; unless filed with the court
in'which stch sstate is being administered within:
(1) three (3) mioiiths after the date of the first published notice to creditors; or
{2) three {3) months after the court has revoked probate of a will, in accordance with
1C 29-1-7-21, if the claimant was narmed 4s 2 beneficiary in that revoked will;
whichever is later.
{b) No claim shall be allowed which was barred by any statuté of {imitations at the time
of decedent's death.
(c) No-claim shall be barred by the statute of limitations which was not barred at the time
of the decedent’s-death, if the claim shall be filed within:
(1) three (3) months after the date of the first pubiished notice to creditors; or
(2) three (3) months after the court has revoked probate of a will, in accordance with
1€ 29-1-7-21, if the claimant was named as a beneficiary in that revoked will;
whichever is later.
{d) All clainis barrable under subsection (a) shall be barred if not filed within nine (%)
manths after the death of the decedent.

(&) Nothing in this section shall affect or prevent any action or proceeding to-enforce any
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mortgage, pledgs, or other lien upon property of the estate.

(f) Nothing in this section shall affect or prevent the enforcement of 2 claim for injuty to
person or damage to property srising out of negligence. -againgt the estate ofa deceased tort
feasor within the peiiod of the statute of limitations provided for the tortaction, A tort claim
against the estate of the tort feasor may be opened or reopened afid $uit filed against the

special representative of the estate- within the period of the:stafife of limitdtions of the tort..

Any recovery against the fort feasor's estate-shall not affect any interest in the assets of the
estate unlessthe suit was filed within the time aflowed for filing claims against the estate. The
niles of pleading and procedure in such cases shall be the same as apply in ordinary civil
-actions.

Formarly Aczs 1'953 ¢ IIE’ 5. M(ﬁ Aczs 1961, ¢ 287 s1; Acts 1975, PL 288 SEC.20. As

IC 29-1-14-2 Actions; defihite stgtement; personal representative actions;
deductions from clains

Sec. 2. No action shall be broiight by complaint and swnmens against the personal
reprasentative of an estate for the tecovery of any claim apainst the deécedent or the
decedent's estate, except in the enforcement of claims for injury to person or damage o
property arising out of negligence as provided in section 1 of this chapter, but the holder
thereof, whether such ¢laim be due or not, shall file a succinct definite statement thereof in
the office of the clerk of the court in which the letters were issued. The clerk shall send by
United States mail or by personal service an exact copy of such statement to the personal
representative of the estate, Any claims of the personal representative against the decedent
shall be ‘made out and filed in the office of the clerk of the court in which the letters were
issued. If any cldim against the decedent is founded upon any written instrument, alleged to
have been exeputed by the décedeit, the original of a comiplete copy thereof, shall be filed
with the starement, unless it is lost or destroyed, in which case iis logs or destruction must be
stated:in the.claim. The statement:shall set forth all-credits and deductions to which the gstate
is ontifled and shall be-accompanied by the affidavit of the clalmant or the claimant’s agent
or attorney, that the claim, after deducting.all credits, set-offs, and deductions to which the
¢state is entitled, is justly due and whelly unpaid, orif not yet due, when it will or may
become due, and rio claim shall be received unless accompanied by such affidavit, If the
claim issecured by 2 lien'on any real or personal property, such lien shall be particularly st
forth in such statemient, and a reference given to where the lien, if of record, will be found.
If the claim is contingent, the nature of the contingency.shall zlso be stated, No statement of
claim need be filed as provided in this section a5 to those ¢laims which are paid by the
personal Tepresentative within three (3) months after the date of the fitst publishied notice to
creditors or the period allowed under 1C 29-1-7-7. Howevet, in instances where a cause of
action was propetly fi led and commenced against a decedent prior to the decedent's death,
the sarne shall be continued against the personal representauve or successers in ifterestof
the deceased, who shall be substituted as the party or parties defendant in such action, and
i1 such instatice it shall not be necessary for the claimant to file a claim as herein provided,
In-any action thus continued the recovery, if any, shall be limiied as otherwise prowded by
law.
Formerly: Acts 1953, ¢, 112, 5.1402; Aets 1959.0.179, 5.1, Avts 1961, ¢. 287, 5.2; Acrs 1965,
c.144, s:1: Acts 1975, PL.288 SEC2I. As aminded by P.L 178-1997, SEC.20;
P.L252-2001, SEC.17.

IC 29-1-14-3 Future claims; paymient; bonds

Sec. 3. Upon proof of a. claim which will becotne due at some future time, the court shall
allow it at the present value thereof, and payment may be made as in the case of an absalute
claim which has been allowed: Provided, if the obligation upon which such claim was
founded was entered into before January 1, 1954, payment may be made as above, if the
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creditors dgiee thereto, If payment is Aot made ag above prov}:d;ed, the court may ordér the
personal Tépresentative o retain in his hands sufficient funds to satisfy the elaim upon
maturity; or if the distributeés shall give.a bond to be approved by the court for the payment
of the creditor's claim in accordanee with the ferms theréof, the court may order such bond
to be given in satisfaction of such.claim and the estate may be closed.

Formerly: Acts 1953, ¢.112,5.1403. 4s amended by Acts 1982, PL17}, SEC.36.

IC 29-1-14-4 Actionsy joint contracts and judgnient

Sed. 4. No action shall be brought by complairit'and summons against any personal
representative and any other person or persons, or his or their legal representatives, upon any
contract execafed jointly, or jointly and severally, by the deceased and such other person or
perspns, or upon any joint judgment founded thereon; but the holder of said contract or
judgient shall enforce the collection thereof against the estate of this decedent only by filing
his:claim as provided in section. 2 of this chapter.
Formerly: Acts 1953, ¢ 112, 5.1404. As umended by Avts 1982, P.L 171, SEC.37.

1€ 29-1-14-5 Joint contracts and judgments deemed joint and several

Séc: 5. Every contract executed jointly by the decedent with any other person.or persons,
and-gvery joint judgment founded on such contract, shall be deemed to-be joint and several
for the purpose contemplated in section 4 of this chapter, and the amount due thereon shall
be allowed against the estate of the decedent as if the contract were joint and several.
Formerly: Acts 1933, ¢.112, 5.1405. A5 amended by Acts 1982; P.L.171, SEC.38.

1C 29-1-14-6 Secured claims, allowance, and paymient

Sec. 6. The atlowance.and payment of secured claims shall be made in accordance with
the "Uniform Act Governing Secured Creditors Dividends in Liquidation Proceedings,”
IC°30-2-7.
Formerly: Acts 1933, €112, 5.1406. As-amended by Acts 1982, P.L.171, SEC.39.

IC 29-1-14-7 Contingent claims; payment; bond of distributee

Sec. 7: Contingent claims which cannot be allowed as absolute debts shall, nevertheless,
bé filed in the court. Ifallowed as-a contingent claim, the allowance shall state the nature of
the contingency. If such claim shall become absolute before distribution of the estate, it shall
be paid in the same manner as abgolute elaims of the same ¢lass. Iri all other ¢ases the court
may provide for the payment of cortingent ¢laims in any one of the following methiods.

(#) The creditor and personal representative may determine, by agreement, arbitration or
compromise, the value thereof, according fo its probable present worth, and upon appréval
thereof by the court; it may-be allowed-and paid in the same manner 48 an absolute claim.

{b) The court may order the personal representative to make distribution of the estate but
to retain in his hands sufficient funds to pay. the claim if and when the same becomes
absolute; but for this purpose the estate shall not be kept open longer than two (2) years after
distribution of the remainder of the estate has been made; and if such:claim has not become
absolute within that time, distribution shall be made to the distributees of the funds so
retained, after paying any -costs and expenses acctuing during such period and such
distributees shall be liable to the creditor to the extent of the estaté received by them, if such
contingent claim thereafter becomes absolute. When, distribution is so made to distributees,
the court may require such. distribotees to give bond for the satisfaction of their liability to
the-contingent creditor.

(¢) The:court may order distribution of the estate as though such contingent claim did not
exist, but the distributees shall be liable to the ereditor fo theextent of the estate received by
them, i the contingent claim thereafter becomes absolute; and the court may require such
distributees to give bond for the performance of their liability to the contingent creditor,
Formerly: Acts 1953, ¢.112, 5.1407.
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1C 29-1-14-8 Contingent claims; liability of distributees; contribution

Sec. 8. If a'contingent claim shall have been filed and allowed against an estate, and all
the assets of the estate including the fund, if any, sétapart for the payment theteof, shall have
been distributed, and the £laim shall thereafter become absolute, the creditor shall have the
fight to recovet thereon in the court having probate jurisdiction against those distibutees
whose distributive shares have been increased by reason of the fact that the amioutit of said
claim as finally determined was: fiot pzid out prior to final distribution; provided an action
therefor shall be commenced within three (3) months after the claim becomes absolute. Such
distributees shall be jointly and severally liable; but no distribuiee shall be liable for an
amnunt-exceeding_theamounrof'—xhe estate or fund sodistributed to him, If more thanone (1)
distributes is liable to. the creditor, the distributee shall make all distributees who can-be
reached by process parties to the action. By its judgment the court shall determiine the amount
of the Tiability of each of the defendants-as between themselves, but if any be insolvent or
unzble to pay liis proportion, or beyond the seach of process, the others, to the extent of their
respective liabilities, shall nevertheless be liable to the creditor for the whole amount of the
«debt. If any person Tiable for the debt fails to pay the person's just proportion to the creditor,
the person-shall be ligble fo indemnify 4l who, by reason of such failure on the person's part,
have paid more than their just proportion of the delit, the indemmity to be recovered in the
sane action or in separate agtions.
Formerly: Acts 1953, ¢.112, 5.1408; Acis 1975 P.L.288, SEC.22. As amended by
P.L232:20G01, SEC.18; P.L.1-2002, SEC.124.

1€ 29-1-14-9 Classification of claims; preferences
Sec. 9. {a) All claims shall bé classified in one (1) of the following classes. If the
apiplicable assets of the estate are insufficient to pay all claims in full, the personal
tepresentative shall miake paviment in the following order:
{1) Costs and expensés of adiministration, except funeral expenses, expenses of a
tombsione, and expeitses incurred in the disposition of the decedent's body.
{2) Reasonable funeral expenses, experises of a tombstone, and expenses incurred in
the disposition of the decedent's body: However, in any esiate in which the decedent
was a recipient:of public assistance under IC 12-1-1 through IC 12-1-12 (before its
repeal) or any of the following, the amount of funeral expenses having priority over any
claim for the recovery of public assistance shall notexceed the Limitations provided for
under ¥C 12-14:6, IC 12-14-17, and IC 12-14-21;
TANF assistance.
TANF butials.
TANF IMPACT/L.O.B.S.
Temporary Assistance to Other Needy Families (TAONF) assistance.
ARCH.
Blind zelief.
Child care.
Child welfare adoption assistance.
Child welfare adoption opportunities.
Child-welfare assistance.
Child welfare child care improvement.
Child welfare child. sbuse.
Child welfare child abusé and neglect prevention.
Child welfare children's victin advocscy program.
Child welfare foster care assistanice.
Child welfare indépendent living,
Child welfare medical assistance to wards.
Child welfare program review action group (PRAG).
Child welfare special needs adoption,
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Food Stamp administration.

Health care for indigent (HCD).

TCES.

IMPACT (food stamps).

Title [V-D (ISETS orasuccessor statewide automated support enforcement systerm),

Title TV-D child support adminisiration,

Title TV-D child support enforcement (parent locator),

Medicaid assistance. )

Medlca'i services for inmates and pataents (590).

Refugee soclal._s&rv_me_

Refugee resettlement.

Repatriated citizens:

SSI burials and disabled examinations,

Title XIX certification.
(3} Allowances madeunder 1C 29-14-1,
(4) All debts and taxes having preference under the laws of the United States.
{5) Reasonable and necessary medical expenses of the last sickness of the decedent,
mcludmg competisation of persons attending the decedent:
(6)-All debts and taxes having preférence under the laws of this state; but 1io personal
répresentative shall be required to pay any taxes on any property of the decedent unless
such taxes are due and pavable before possession thereof is delivered by the petsonal
representative pursuant to. the provisions of [ 29-1.
{7) All ether claims allowed.

() No preference shall be given in the payment of any ¢laim over any other claimeof the
same class, nor shall a claim due and payable be entitled to a preference over claims not due.
Formerly: Acts 1953, ¢.112,5.1409; Acts 1953, ¢.258, 5.5; dcts 1965, ¢.371, 5.1; Aets 1975,
P.L.288, SEC.23. As amended by Acts 1976, P.L.125, SEC6; Acts 1979, P1.268; SEC.5;
P.L.2-1992, SEC.788; P.L.161-2007, SEC.39; P.L.149-2012, SEC.8, P.L.99-2013, SEC.6;
PI.81-2015 SEC.I7,

1C 29-1-14-10 Allawance; disallowance; expenses of administration

Sec. 10. (a) On or before three (3) months and fifteer (13) days aftet thie date of the first
published notica to creditors, the personal representafive shall allow or disallow each claim
filed viot Jatér than three (3) months after the date of the first piblished notice to creditors,
and as to any claim filed not later thari nine () months after the decedent's death by 4
claimant (pther than the United States, the state, or a subdivision of the staie) who did not
receive notice of administration under 1C 29-1-7-7, the-persanal representative shall allow
or disallow the claimnot Jater than fifteen (15} days.after the date of filing of the claips.

(b} The personal representative shall allow or disallow each claim filed by the United
States, the state, or 4 subdivision of the state on or. before the later of!

{1) thiree (3) mionths and fiftéen {15) days after the first published notice to creditors;
or

(2) fiftesn (15) ddys afler the date on which the United Stafes, the staté, or a
subdivision of the state filed the ¢laim,

(¢} The personat representative shall make appropriate notations on the margin of the
claimand allowahée docket showing the action taken as to the claim, or, ina jurisdiction that
has implemented electronic filing, by making appropriate notations of the action taken as to
the claim according to rules established by the Indiana supreme court, or if the Indiana

supreme-court adopts no rule regarding the notations, then by local rules established by the.

court where the claim is filed. _ 7
(d) If a personal representative determines that the personal representative should not
allow a-claiin in full, the claim shall be nioted "disallowed”. The clerk of the court shall give

Indiana Code 2020

&8




written notice o a creditor if a claim has been disallowed in full or in part, In a jurisdietion
that has imiplermented electronic filing, writtén notice to 4 creditor concerning a disallowed
claim, in full or in part, shall bs given sccording to rules established by:

{1)the Indiana supreme court; or ,

(2) cal fulés established by the lpcal court where the claimis filed if rules frot thé

Indiana supreme court have not yet béen promulgated,

(e) All claims that are disallowed, -orare ngither allowed nor disallowed within. the
deadlines provided insubsection (a) or (b}, shall be set for trial in the probate gourt upon the
petition of either party to the elaim. The personal representanve shall make-an appropriate
notation ofany compromise or adjustment on the margin of the claim and allowance docket,
orina junsdxctmn that has 1mplemented electronic-fiting, by making appropriate notations
of the action taker as to the claim according to rules established by the Indiana supreme
couit, or if the Tridiana supreme court adopts no rule regarding thé notations, then by local
rules established by the court wheie the claifn is filed, If the personal represeatative, 4fter
allowing 2 cleim and befote paying it, détérinines that the ¢laim should not have been
allowed, the pertonal epresentative shall changa the notation on the-cldim and allowance
decket from "alléwed" fo "disallowed” arid f pive wiitten notice to the creditor; If'a claim has
been paid in.full or in part, the creditor shall:

(1} release the claim to the extent that the claim has been paid; and
(2) give written netice to the clerk of the cowrt of the releass,

(f) Claims for expenses of administration may be allowed upon application of the claimant
.or of the personal representative, or may be allowed at any accounting, regardless of whethér
ornot they have been paid by the personal representative.

Formerly: Acts 1953, €112, 5.1410; Acts 1975, P.L.288, SEC.24. As amended by
P.L.154-1990, SEC10; P.L.252-2001, SEC/19; P.L.163-2018; SEC.10; P.L.231-2019,
SEC.17.

IC 29-1-14-11 Inguiry into correciness; Hability on bond

Sec. 11. Before allowing or paying claims against the estate he represents, it shall be the
duty of every personal representative to inquire into the correctness of 21l claims against the
estate and make all available defenses thereto; and if he fails so to do, he shall be-liable on
his bond, at the suit of any person interested in the estate, for all damages snstined by the
estate-in consequence of such neglect,
Formerly: dots 1953, c.112, 5. 1411

1C 29-1-14-12 ~ Trial; pleading; dismissal
Sec. 12. (a) When any clairh is tratisferred for trial, it shizll rigt be nééessary far the

persohal Tepiesentdtive to plead ady matter by way of answer éxcept a set-off ar

cotinter-claini, to which the plaintiff shall reply. If the personal repreésentative pleads any
other matter by way of defénse, the claimant shall reply thereto; the sufficiency of the
staterdent of the claim, or any subsequent pleading, may be tested by appropriate pleadings,
and if objection be made that the assignor of a claim not assigned by endorsement is not 2
party to the action; leave shall be given the; claimant to amend by making him a party to
answer 1o his interest in the claim and to sue out proeess against the assigrior to answer in that
behalf. And ifit shall be shown to the court that any person is bound with the decedent inany
contiact which isthe foundation of the claim, the ¢ourt shall direct that the claim be:amended
by making such person a defendant in the action, and process shall be issued against and
served upon him; and thereafter the action: shall be prosecuted againist him as a codeferidant
with such personal representative and judgment shiall bé rendered accordingly.

(b) If any claimant fails to sttend and progecute his claim at thetime the same shall be set
dowt for trial, the courf shall dismiss the claim? and any sibseduent prosecution of the claim
agaiiist the-estate-shall be at the costs of the clalmant, unless gooed cause for such failure to
prosequts be shown.
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Formerly: Acts 1953, ¢. 142, 5.1412. ds amended by Acts 1978, P.L. 132, SEC.7.

IC 29-1-14-13 Trial of claims; judgment; set-off or counterclaim

Sec. 13. The trial of a claim under this chapter shall be condusted as in ordinary civi
cases, and if the finding is for the claimant the court shall allow the claim in fall orin part,
and costs, to be paid out of'the assets of ‘the estate under section 19 of this chapter. If the
¢laim sued on is secured by a lien upon property of the ‘deceased, the date and extent shall
be ageertained and fixed by the finding and judgment. If the finding is in favor of the personal
representative upon & sét-off or counter-claifn, judgment shall be tendered thercon as in
ordinary ¢asés. If a set-off or coumter-claim is pleaded, and the claim is afferward dismissed,
the personal representative may nevertheless proceed to tial and judgierit on the set-off or
eotinter-¢laim, ' S
Formerly: Acis 1953, 112, 5.1413. As amended by P.L. 118:1997, SEC.21,

1T 29-1-14-14 Petitions; defend claims; objections to-payment

Sec. 14. (a) In all cases when a claim is filed:against the estate, and before it is paid, any
person inferested in the estate, upon wriften petition to the court, shall be: allowed; at his
expense, to defend such claim, and until such ¢laim is adjudicated the peisonal represeiitative
shall not pay the samie.

(b} In all ¢ases when a claim. against the estate is paid by the personal representative,
without payment thereof having been ordered by the coirt, whether or not such claim has
teen filed, any person intérested in the éstate may raise whatever objections he may haveto
thig payinént of such &laifa by filing his objestions fo the néxt account-of the personal
representative, as provided in ¢ 20-1-16-7.

Formerly: dcts 1953; 0112, 5.1414. As amended by Acts 1982, P.L 171, SEC.40.

1IC 29-1-14-15 Execution; final process; payment; mortgages, pledges, or
liens; enforcement

Sec. 15, No excoution or other final process shall be issued on any allowance or judgment
rendered upon d.claim against a decedent's estate for the colléction thereofout of the-assets
of the estate; but all such claims shall be paid by thi personal representative in full or pro
rita, in dite ¢ovrse of administration; pravided, however, the provisions of thig sestion shall
not be construed to prevens the enforcement of mortgages, pledges or other liens upon redl
or personal propetty in an appropriate proceeding.
Formerly: Acis 1953, c.112, 5.1413.

1C 29-1-14-16 Liens and mortgages, enforcement; sale of real estate;
exception

Sec. 16. Unless an earlier date is aushorized by the judge of the court having jurisdiction
of the dacedent's estate ho proceedings shall be instituted before the end of three (3) months
from the death of the decedent to enforce the lien of any judgment rendered against the
decedent in his lifetime npon real estate or to enforce any decree specifically directing the
salé of such real estate to discharge any lienor liability created or suffered by the decedent,
nor shall any suit be brought before that time against the beirs or devisees of the deceased 1o
foreclose any mortgage or otlier-lien thereon, and in ‘case of suit to foreclose any mortgags
or other lien thereon, the personal representative shall be miade 4 party defendéntthereto; and
if e personal represéntative shall be diligently prosecuting his procéedings to sell the real
estate of the:deceased for the purpose of making assets to digcharge such Hens, further
proceedings for the sale thereof by the holders of liens thereon shall be stayed, upou the
application of the personal representative. This section does not apply to cases where, before
the end of the three (3) months, the real estate shall have been sold by the personal
representative subject to lienis thereon, nor to mortgages and judgments fn favor of the state.
Formerly: Aets 1953, ¢.112, 5.1416; Acts 1975, P.L.288, SEC.25. As amended by
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P.L.252.2001, SEC.20.

IC 29-1-14-17 Personalrepresentative claims
Sec. 17. (a) Whenevér a elaim in favor of a personal representative against the estate the

personal representative represents that accrued before the death of the decedent is filed
against an cstate, with the affidavitofthe elaimant attached, theclaimshall notbe acted upon
By the personal representative unless all interested persons who-would be affected by the
allowance of the claim consent in-writing o it: If all interested persons do not consent to the
payment of that claim, the judge shall appointa special personal representative who shall
examine the nature of the claim. If the §pecial personal represgntative- detétmines thiat the
claim is just, the special personal representative shall allow the claim, If the. special personal
representative believes it is in the bgst interests of the estate to opposé the claim, the special
persoital tépregentative may:

(1) eniploy counsel to represent the special personal representative;

(2) disallow the claim; and ' '

(3) ask the ¢purt to sef the olaim for frial,
Thespecial personal representanve and the special personal representative’s counsel shall be
paid out of the estate fees for services that the court determines reasonzble and. appropriate,

(b} Claims of personal representatives shall not be deemed civil actions or procesdings

for the purpose of determining court costs, unless the court arranges for active opposition
provided in this section,
Formerly: Acts 1953, o112, 5.1417. As amended by Acts 1978, P.L.132, SEC8;
P.L.118-1997, SEC.22

1C 29-1-14-18 ‘Coimprotiise of claims

See, 18. The personal representative may, if it appears for the best interests of the estate,
compromise aity claim against the estate, whether due or not due, absolute or contingent,
liquidated or unliquidated, but if such claim is not filed such compromise must be
consummated within three (3) months after the date of the first published notice to creditors.
In the absence of prior authorization or subsequent approval by the ourt, no compromise
shall Eind ihe cstate..

PL, 252-2001 SEC ?]

1C29-1-14-19 Payment of claims; bond or security of creditor; report of
insolvency

Sec. 19. (8) The personal representative.at any time shail pay the claims as the court-shall
order if the claims are filed within three (3) months affer the date of the first publishednotice
to creditors or the perlod allowed under FC 29-1-7-7, if applicable, and the court may require
bond or security to be given by the creditor to refund such part of such payment as may be
necessary to make payment in accordarice with this title.

(b) Prior to the expiration of three (3) months after the date-of the first published riotice
tocreditors or the period allowed under 1C 29-1-7-7, the personal representative, if the estate
clearly is solvent, may pay any claims that the personal representative believes aré just and
cotrect, whether or riot the claims have been filed. The personal representative may require
bond or security to be given by the creditor to-refund any part of the payment as the ¢ourt
may subsequently ordér. The persona] representative, following all such payimetits, shall
iriclude them in the personal tepresentative's next a¢count and they shall be considéred prioper
payments under this title if they are approved by the coutt as a.part of the account.

~ (¢) Upon the expiration of three(3) months after the date of the first published notice 1o
creditors or the period allowed under IC 29-1-7-7 and the final adjudication of all claims
filed against the estate, the personal representative shall proceed to-pay-the clajms that have
been allowed against the estate in accordance with this title that the personal representative
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“has fiot paid,

(<) I'it appears at any time that the éstate is or may be insolven, that there are insufficient
funds on hand, or that there is other good orsufficiént cause, the personal representative may
report that fact to-the-court and: apply for any necessary order,

Formerly: Acts 1953, ¢.112, s.1419; Acts 1975, P.L.288, SEC27. As amended by
P.L.154-1990, SEC.11; P.L.118:1997, SEC.23; P.L.252-2004, SEC.22.

1C29-1-14-20 Mortgage; pledge; fien; payment; renewal; extension
See. 20. When any assets 6f the estate are encumbered by mortgags, pledge or other lien,

the personal representative may pay such entumbrarice or any part thereof, renew of extend-

aiy obligation secured By the ehcumbtarice or may convey or transfer such assets to the
ctéditor’ in satisfaction of his lien, in whole or in part, whether or niot the holdex of the
encumbrance Hag filed g clajin, i€t appedars 1o be for the best interest of the ¢state, As toany
such cenveyance or transfer the-personal representative must obtain prior avthorization .of
the court and as to-any such payment, renewal or extension the personal representative must
obtain prior authorization-or subsequent approval of the court; The making of such payment
shall not increase the share of the distributee entitled to such encumbered assets unless
otherwise provided by will.

Formerly: Acrs 1953, ¢.112, 5.1420.

IC 29-1-14-21 Adverse claims; notice; trial
See.:21. When any person claifns any interest i any: property in the possession of the

personal representative adverse to the estate, the person may file, prior to the expiration of

three (3) months after the date-of the first published notice to craditors, a petition with the
court having jurisdiction of the estate setiing out the-facts concerning such interest,. and
thereupon the court shall cause suchnotice to be given 16 such parties ag itdeems proper, and
the case shall be set for trial and tried as in ordinary civil actions,

Formerly: Acts 1933, ¢12, 5.1421; Acrs 1975, PL.288, SEC28. As amended by
P.L.252-2004, SEC.23.
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IC 32:17-i3 Chapter 13. Liability of Nonprobate Transferees for Creditor
Claims and Statutory Allowaneces

3217131 "Nomprobate transfer”; transfrs involying multiple party accoungs, mofor
Vehicles; and Watercraﬁ

12:17-13-2 "Clamxant", “nonprobate transferes"; liability of nonprobate transferee

32-17-13-3 Priority of liability to probate estate

32:17-134 Beneficiary interests in trusts

32-17-13-5 Apportionment of Hability by instrurnent

32:1713-6 Enforcement proceadings; jurisdiction

32-17-13-7 Commiencertieitt of proceedings; roquirements; tine limits; inotiiaity. of
personal representative

32.17-13-8 Diéadling for commencement.of procegdings

32.17-13-9 Releaso of obhgor or trustee from lighility for fransfer of assets to nonprobate
transferes

ILIT13:10 Recovery of value of nonprobate trapsfer from nonprobete transferee;
inteivéntion ‘

IC 32-17-13-1 "Nonprobate transfer™; transfers invelving ninltiple party

accounts, motor vehicles, and watercraft
Sec. 1. (a) Asused in thischapter, "nonprobate transfer” means a valid transfer, efféctive
at death, by a transferor:
{1) whose last:domicile was in Indiana; and

{2) who immediately before death had the power, acting alone, to prévent transfer of

the property by revocation or withdrawal and:
(A) use the property. for the benefit of the transferor; or
(B) apply the property to discharge claims against the transferor’s probate estate.

{b) The term does nat include a transfer at death (other than s transfer 1o or from the

deceased transferor’s probate estate) ofs
(1) a survivorship interest in 4 tenancy by the éntireties real estate;
(22 life insurance policy or aniiuity;
(3) the death procseds of a life insurance policy of ainiiy;
(4) an individual retivement account or a similar account or plai; of
(5) benefits under an employee benefit plan.

(c) With respect to 2 nonprobate ransfer involving amultiple party account, 2 nonprobate
transfer oceurs if the last domicile of the depositor whose interest is transferred under
IC 32-17-11 was in Indiana.

(d) With respect to 4 motor vehicleor a watercraft, a nonprobate transfer occurs if the
transferee obtains a certificate of title in Indiana under IC 9-17.

(e) A transfer on death transfer completed under IC 32-17-14 is a nonprobate transfer.
As added by P.L.165-2002, SEC.}. Amended by P.L 143:2009, SEC40; P.L. 6-2010,
SEC:22; P.L36-2011, SECI0; P.L.125-2012, SEC408; P.L.198-2016, SEC6861;
P.L.163:2018, SEC.13.

1C 32-17-13-2 "Claimant™; "nonprobate transferee”; liability of nonprobate
transferee

Sec. 2, {a) As used in this chapter, "claimant" means the surviving spous¢ or a surviving
child, to the extent that statutory allowances are affected, ora person whio has-filed a timely
claimina deceased transferor's probate estate under IC 29-1-14, and is entitled to enforce
the claim against & transferee of a nonprobate transfer.

(b) As used in this chapter, "nonprobate transferee" means & person who acquires an
interest in property by a nonprobate transfer.

(&) Except as otherwise provided by statute, 4 transferée of a donprobiate transfer is
subject to liability t a dedeased transferor's probate estate for:

(1) allowed claims against the deceased transferor's probate estate; and
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(2) statutory allowances to the decedent's spouse and children;

1o the extent the decedent's probate estate is insufficient t¢ satisfy those claims and
allowances.

{d) The liability of the nonprobate transferee may not exceed the valug of nenprobate
transfers received or controlled by the nonprobate transferee.

{e) The lability of the nonprabate transferee does not include theniet contributions of the:
nonprobate trausferee.
As added by P.L.165-2002, SEC.11. Amended by P.L.163-2018, SEC.16.

1€ 32-17-43-3 PrioFity-of liability to probate estate
Se¢. 3. Nonprobate tansferces-are liable for the fusufficlency described in seetion 2 of
this chapter in the following order:
(1) As provided in the deceased transferor’s will of other governing ingtrument,
(2) To the extent of the value of the nonprobats transfer received or controlled by the
trusted of trusts-that can be amended, médified, or revoked by the decedent during the
deceased transferor's fifetime, If there is more than one(1) such trust, in proportion to
the relative value of the trusts,
(3) Other nonprobate transferees.in proportion to the values received.
As added by P.L.165-2002, SEC.11. Amended by P.L.163-2018, SEC.17.

IC32-17-134 Beneficiary interests in trusts

Sec. 4. Unless.otherwise provided by the trust instrument, interest of beneficiaries in all
trusts incurring liabilities under this chapter shall abate as necessary to satisfy the fiability as
if all of the trust instruiments were a single trust,
As added by P.L.165-2002, SEC.11. Amended by P.L.10I-2008, SEC.1 1.

IC 32-17-13-% Apportionment of liability by instrument

Sec. 5, (a) A provision made in an instrament may direct the apportionment of the liability
among the nonprobate transferees taking under that or any other governing instrument,

(b) If a provision in an instrument conflicts with a provision in another instrument, the
later provision prevails.
As added by P.L.165-2002, SEC.11.

1C 32-17-13-6 Enforcement proceedings; jurisdiction

Sec. 6. (a) Upon due notice to a nonprobate transferee, the Hability itnposed by this

chapter 1§ enforceable in proceedings in Indiata in the ¢ounty whete:
{1) the transfer otcurted;
{2) the transferee is located; of
(3) the probate action is pending.

{b) A proceeding under this chapter may be commenced as a separate cause from a cause
in which a probate zction is pending with respect to a deceased transferor of a nenprobate
transfer by filing a complaint against a nonprobate transferee as a defendant and serving a
summons and a complete copy of the complaint to each defendant under the Indiana Rules
of Trial Procedurs.

As added by P.L.165-2002, SEC.11. Amended by P.1.163-2018, SEC.18.

1C 32-17-13-1 Commencement of proceedings; requirements; time limits;
immunity of personal representativeé
Sec. 7. (&) This subsection applies to a proceeding commenced under this chapter and a
deceased transferor who died before July 1, 2018, if the personal répresefuative or ¢laimant
commences the procesding before January 1, 2020. A proceeding under thischapter may not
be commenced unless the personal representative of the deceesed transferor’s estate has
raceived a written demand for the proceeding from a claimant.

Indiana Code 2020

74




(b) This subsection applies to a proceeding commenced under this chapter and-a deceased
transferor who died before July 1, 2018, if the personial representative or claimant
commences the proceeding before January 1, 2020, and the claimant files a. fimely claim in
the deceased transferor's estate before July-1, 2018, If the personal representatwe declines
or fails to commence 4 proceeding within sixty (60).days after receiving the demand, a
person making the demand may commence the proceeding in the name of the decedent’s
estate at-the expense of the person-making the demand,

(¢) This subsection applies to a proceeding commenced under this chapter and a deceased
transferor who died befare July 1, 2018, if the personal representative or claimant
commences the jroceeding biéfore Taniiary 1, 2020, and this ¢laimant files-a timély claini in
the-deceased transferor's estate before July [,2018. A personal répresentative who declines;
in good faifh, to commence a requested proceeding incurs no personal lability fordeclining
to commence a procgeding, '

(d) This subsection applies to.a proceeding commenced under this-chaptar with respect
10 adeceased transferor who dies after June 30, 2018, A proceedingunder this chapter may
10t be commenced unless:

(1) the claimant files a claim in the deceased transferor's estate and delivers a.copy of
the claim to each nonprobate transferee known by the claimant not later than five (5)
months after the deceased transferor's death;
(2) the claimant delivers a wiitien demand for the proceeding to;

(A) the personal fepresentative of the deceased transferot’s ¢state; and

(B) each knowr nonprobate transferee; and
1(3) e;xce'pt as pmvided'in s'absection G, the Wri'tten demand has been filed it the estate

(e) Thls subSect_lon apphe;s to apIOCEBdlng comm_enced under tlus ,c,hap,ter and concerning
2 deceased transferor who dies afler June 30, 2018, The written demand miust include the
following information:

(1) The cause number of the deceased transferor's estate, .
(2) A statement of the claimant's interest in the deceased ransferor's estate and
tonprabate transfers, including the date on which the claimant filed 4 claim in the
deceased transferor's estdte,
(3) A copy of the claim attached as ah éxhibit to the writter: demand.
(4) A deseription of the nonprobate ttansfer, including:
{A) a deseription of the transferred asset, as the asset-would be described under
IC 28-1-12-1, regardless of whethér the assetis part of the decedent's probate estate,
subject to the redaction requirements of the Indianafadministrafive rules, established
by the Indiana saprente court;
(B) a description or copy of the instrument by which the deceased transferor
established the nonprobate wransfer, subject to the redaction requirements of the
Indiana administrative rulés, estzblished by the Indiana supreine court; and
(C) the namie atid mailing address of each nonprobate transfaree known by the
claimant,

(f) This subsection applies to a proceeding commienced under this chapter and concerning
a deteased transferor whe digs after June 30, 2018; A ptoceeding under this chapter may not
be cominenced on behalf of 4 claimant ifthe personal representative hag rieither allowed nor
disallowed the claimant's claimn within the deadlines in IC 29-1-14-1¢{a) and
1C 28-1-14-10(b), unleéss the clalinant's petition 1o set the claim for trial in the probate court
under IC 29-1:14-10(e) has been filed within thirty (30) days after the expiration of the
deadlines applicable to the allowance or disallowance of claims under IC 29-1:14-10{a) and
1C 29-1-14-10(8).

{g)If the peréomal representative declmes or fails to commence a proceeding under this
chapter within thirty (30) days after receiving the writtenr demand required wnder subsection
(2) of (), a person muking the démand may commence the proceeding in the hame of the
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deceased transferor's estate at the expense of the person making the demand and not of the

estate;

(hy A personal representative who declines in good faith to commence a requested
proceeding incurs no personal lability for declining,

(i) Nothing in this section shall affect or prevent any action: or proceeding te-enforce a

valid and otherwise enforcesble lien, warrant, mortgage, pledge, security interest, or other

commparable interest against property in¢luded in a nonprobate rransfer.
{j) This subsection’ appliestoa preceedmg commenced under this chapter and concerning’

a dec_case;_i transferor who dies after June 30, 2018, A cla@ant may filé the written demand
reqoired in subsection (a) or (d) cogcurrently with the claimant's filing of & claim in the
deceased transferar's éstate, but the claimant shall defiver the written demind tiot latér than
the later of:

(1) seven (7) months after the deceased transferor's deathy; or

(2) thirty (30) days after the final allowance of the elaimant's claim,
As added by P.L.165-2002, SEC.1L, Amended By P.L.6-2010, SEC.23; P.L.163-2018,
SEC.19; FL.23{-2019, SEC.4}; P.L.56-2020, SEC.15.

IC 32-17—13-8 Deadlme for commencement of proceedings
'respe_ct to 4 deiceased transfr;mr w_ho d;;d beforci: July 1 201_8 l_f t_hc pers_an_a{ _rep;c:sent_atwe
af ¢ldimant commeticés thi¢ procesdinig befors _January 1, 2020, A progeeding under this
chizpfer rinist be commenced not later than nine (9) months aftér the deceased transferdr's
death, Flowever, a proceiding on bighalf of 4 creditor Whose claim was timely filed may be
eomtnenced withid:

(1) sixty (60) days after the final allowance of the claim; or

(2Yninety (90) days after demand is made under section 7 of this chapter if the personal

representative declines or fails to commence a proceeding after receiving the: demand.

{b) This subsection applies to 2 proceeding commenced under this- chapter with respsct

to a-deceased transferor who dies on or after Jurie 30, 2018, A proceeding under this chapter
tnust be comimenced not later than nine (9) months after the deceased transferor’s death, but
g’ proceeding on béhalf of 2. claimant whose: claitn was timely filed in the decessed
transferor’s estate may be commenced after the final allowance of the ¢laim within the sarlier
of:
{1) thizty (30) days after the personal representative files in the deceased tansferor’s
estate after final allowarice ofthe ¢laim a written notice that the personal represertative
does not intend to commence.a proceeding under this chapter; or
{2)yninety (90) days after final allowance of the claim if:

{A) the personal representative declines or fails to. commence 2 proceeding after

receiving the demand undet section 7 of this chapter; and
{B) the personal representative does not file a wiritten notice in the deceased
transferor's estate that fhie personal representative does nof intend to commence a
proceedmg under this chapter;
ds added by P.L.165-2002, SEC1I: Amended by P.L.6-2010, SEC.24; P.L.163-2018,
SEC.20; P.L.231-2019, SEC42.

IC 32-17-13-9 Release of obligor or trastee from liability for transfer of assets
to noiprobate transferee
Sec. 9. Unless written notice asserting that a deceased transferor's probate estate is
insufficient to pay. allowed claims and statutory aflowances has been received from the
deceased transferor's personal representative, the following rules epply:
(1) Payment or delivery of assets by a financial institution, registrar, or another obligor
to anonprobate transferes unider the ferms of the goveming instrument controlling the
transfer réledses the obligor fromi all ¢laims: for ameunts paid.or assets delivered.
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(2} A trustee receiving or controllinig & nonprobate transfer {s reléased from liability
under this section onany assets distributed to the trust's beneficiaries. Each beneficiary,
to the extent of the distribution received, becomes Hable for the amount of the frustee’s
Liability atiributable to that asset imposed by sections 2 and 3 of this chapter.

As added by P.L.165-2002, SEC.11. Amended by P.L.163-2018, SEC.21.

IC 32-17-13-10 Recovery of value of nonprobate transfer from nonprobate
transferee; intervention

Sec: 10, () If the personal representative of a deceased transferor's probaté ésfate
COMMENEas 4 Separate procceding wider this chiapter end recavers all.or part of the value of
the nonprobate trafnsfer frot the fonprobate trangsferees, the personal representative toust:

(1)include the value in the inventory of the deceased transferoi's probate estaté; and
(2) pay ot distribute the value as the personal represéntative would pay or distribute
other assets of the deceased transferor's probate estate,

{(by If;

{1) the personal representative of w.deceased transferor's probate estate declines or fails
to commence a proceeding undey this chapter after receiving written demand,
{2) the person making the written demand commences a timely and proper action under
this chapter; zrid
{3) the person making the written demand recovers all or part of the value of the
nonprobate transfet froi the nonprobate transferees;
the person making the writtes demand may retain the re¢overed value without remitting it to
the personal representative of the decieased fransferor's probate estate.

(¢} If ome (1) or more claimants of the deceased transferor's éstate intervenes int the
separate proceeding, the court shall eater an order allocating the recovered value among the
plaintiff and other claimants according to the priorities of their claims in the deceased
transferor's estate, and allow the plaintiff fo retain plaintiff's costs and reasonable attomey's
fees fromthe:recovered valne: '

(d) Any claimant that recovers assets under this section must file a satisfaction or partial
satisfaction of the claimant's claim inthe deceased transferor's probate estate to the extent of
the recovered value within thirty (30) days after the récovery,

As added by P.L.163-2018, SEC.22.

Indiana Code 2020

77




1C 34-11 ARTICLE 11. LIMITATION OF ACTIONS

Ch. 1. Statutés of Lirnitation Generally

Ch.2 Specific Statutes of Timitation

Ch 3 Accrua)] of Cauge of Actiofi; Time Frori Which Limitation Period Runs

Ch. 4. Tolling of Statute.of Limitafions: Nonresident Defendint

Ch. 5, “Tulling of Statine of Limitations; Concealment

Ch, 6. Tolling of Statnte of Limitations: Legal Disabilities

Ch. 7. Survival of Canse of Action After Death of Party

Ch. 8. Limitations on Mew Action After Failure.of Original Swit

Ch. 9. Acknowledgmienit, New Promise,-and Partial Payment
1C34-11-1 Chapter 1. Statutés of Limitation Generlly

34.11-1-1 Cornpilition of statutes of limitation not exlaustive

34-11-1-2 Cause of action arising on, befors, or after Septembier 1, 1982
IC 34-1%-1:1 Compilation of statutes of limitition not exhaustive

Sec. 1. This article #§ not intended to bé an exhaustive comipilation of all statutes of
litnitation in the hidigna Code. In addition 1o the statuted of limitation that appsar in this
article, other stafutes of limitation may appear outside this article.

[ 1998: Recodification Citation: New.]

As added by P.L.1-1998, SEC.6.

1C34-11-1.2 Cause of action arising on, before, or after Septemiber 1, 1982
Sec. 2. (a) A cause of action that:
(1)-arises on or after September 1, 1982; and
{2} s not limited by any other statute;
must be brought within ten (10) years.
(b) A-cause of action that:
(1) arises before Sepismber 1, 1982; and
(2} is not limited by any other statute;
must be brought within fifteen (15) years.
{c) This section does not apply whenever a different limitation is prescribed by statute.
[Pra-1998 Recodification Citation: 34-1-23.]
As added by PL.I-1 998, SEC 6.
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_ ‘ o _ S The INformalion Conamed o ihvs form s CONFIDENTIAL
APPLICATION FOR UNDUE HARDSHIP WAIVER Ty o s CONFIPENTIA

State Form 48259 {7-37)/ OMPR 0003

* The request fot your Sdcial Sacurlly sumber s VOLUNTARY and you
are net required to supply Jtaccording to 42 CFR 435910,

1. Name of applicant

3. Te!épﬁéné ‘nurﬁb-er

14 }
3. Stroel ddress )
e —— E— T
7 County 8:-Social Saouty niurber
. Namg of the deceassd 40, Decsased's date.of Birth
11. Deceaséd's Social Secunily dumber™ ‘12, Deceased’s medicaid recipient id.enti.ﬁcaﬂdh-nymber F ki)

13, Wha Is your relationship to the deceased?

£ spouse O Parent 0. sister ' Grandshild
1 Shird {1 Grandparent O Brother O Great-grandchild

O Otrer (please specily relationship)

14. Plegge.indicale which of 5% following Gongiahs s e basks for your cfaint of inidie Hardship:

[T Enforcement of the state’s ol will cause the applicant 16 becoms eligible for public sssisstarice;
E] Enforcement of the state's claim will cabse the apgiicant to remaltr dependent on public assistance;
0 Exfercenient of the state's claim will result in the complete loss of the appficant's sole source of nceme;

U other sompaliing cirouinstzncas, as deseiibed ih #20 bélow.

15, Do you currently recéive benefits undar any of the following programs? {theck all that appty)
L Temporary Assistance for Neady Famiios

[ Medicaid
[J Eood Stamps

O supplemental Securify Income (SS)

18. If:you receive benefits under any of the above programs, please indicate your Rec&ﬁiant identiﬁaah‘an Number:

+7. WIll enforcemant of the state's claim.resull in a reduction in your cufrént Incoma? 1f your answer is yes, explain below,

| Dl Yes[INo
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1, Please list-alisources of income and the-amounts you glerently récaive fram sach sourca. Indicate the requency (weeidy, bi;@eekiy’,‘ momhly,quarterlyanﬂually) {Dreach o
reported amount. Please atfach supporing décumentation (pay stubs, bank statemaerits, dividend statements’etc.)

BOURCE N AMOUNT

pet

pet

per

] PEF

per

19 Please iist the prapefy that you expact to'récaive from the deceased’s astats; includs raat estate, cash, bankaccaunis, stocks, binds, end olher tangitle propenty. You nesd
rot list personal effects ar-keepsakes.

20. Plesse tescribe any other refsviant factors or clicumstancss thal you think should Beé conaidéiad in réviewlng this requést for 2 walver 6f 1hé slate's clafm.-{Attach additionat
sheots i nesessary.)

Pieare aftach supporiing dogumentation to suppori your claim of undue Kardship;

1 affirm that the foregoing informaticn and any attachmerits are true and acourate to the best of my knowledge:
Sigriature of applicant

Date {rronth, day, year)

. Submit complated form and supporling documentation to:
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ADVANCE CARE PLANNING

IN INDIANA
Discussion Led by Keith P. Huffman

¢ What can we do to improve advance care planning in Indiana?

o House Bill 1317—Proposed improvements prepared by Jeff Dible

e What can we do to promote advance care planning in Indiana?
o Honoring Choices Indiana
o Indiana Patient Preferences Coalition
o Proposed National POLST Form/Map
o Five Wishes Sample Form
o Supported Decision Making Advance Directives

o C-TAC—Improving Best Practices for Advance Care Planning




Proposed 2021 amendments to 2020 Engrossed House Bill 1317 — compiled by J. Dible

Link to the version of HB 1317 passed by the House in on January 30, 2020:
hitp://iga.in pov/static-documents/f/0/9/7/£097d317/HB1317.03 ENGH pdf

NOTE: Within the new chapter 7 (Indiana Code title 16, article 36, chapter 7) that
would have been added by House Bill 1317, none of the 40 new sections would have
been given “official” headings until afler full enactment. The content or subject
matter of each new section is described below in an unofficial heading (by Jeff
Dible) in bold italics.

Amendments to existing Indiana Code provisions that would have been made by
HB 1317 are shown in black strikethrough font [deletions] or bold underscoved
Jfont [insertions].

Proposed 2021 changes to the text of the Engrossed House Bill 1317 are shown in
tracked changes format, with additions in blue underscorved font and with deletions
in red strikethrough font.

NEW 2021 amendment 10 IC 16-36-7-3 !

Sec. 3. (a) Except as provided in subsections (b} 1 through (d), (e), unless incapable of consenting under
section 4 of this chapter, an individual may consent to the individual's own health care if the individual is:

(1) an adult; or
(2) a minor and:
(A} is emancipated,;
(B) is:
(1) at least fourteen (14) years of age;

(ii) not dependent on a parent or guardian for support;

(iii) living apart from the minor's parents or front an
individual in loco parentis; and
(iv) managing the minor's own affairs;

(C) is or has been married;

(D) is in the military service of the United States;

(E) meets the requirements of section 3.5 of this chapter; or

(F) is authorized to consent (o the health care by any other statute.

(b} A person at least seventeen (17) ycars of age is eligible to donate blood in a voluntary and
noncompensatory blood program without obtaining parental permission, from a parent or suardian.

' Subsection (a) of 1.C. § 16-36-1-3 has remained mostly unchanged since it was enacted in 1987
as part of the original “health care consent act.” The amendments to this section, as shown above
and on the next page, were included in the Conference Committee Report (early March 2020) for
House Bill 1326. That Conference Commitiee Report did not pass.



http://igajn.gov/static-documents/f/0/9/'.7/fU97d3
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(c) A person who is sixteen (16) years of age is eligible to donate blood in a voluntary and noncompensatory
blood program if the person has obtained written pertnission from the person's parent or guardian.

(d) An individual who has, suspects that the individual has, or has been exposed to a venereal disease is
competent to give consent for medical or hospital care or treatment of the individual.

(¢) Before a health care provider may provide care o an nuemancipated minor, the health care provider
shall, before or_at the initial sppointment for freatment, ke a reasonable effort fo contact the
ypemancipated minor's parent or guardian for consent to nrovide the freatment and document i wriling
each atternpt the health care provider made fo comtact the parent or guardian of the unemancipated minor,
. after the health care provider bas made a reasonable attempi to contact the unemancipated minor's parent
ot guardian before or at the initial appomtment for treatment, either:

(1) the health care provider is nuable to make contact; or

(2) the narent or guardian of the unemancipated minor refuses ) provide consent for freatment;

the health care provider shall act in the manner that is in the best interests of the unemancipated minor.

ENGROSSED HOUSE BILL 1317, SECTION 29, IC 16-36-1-4 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 26262021]:

IC 16-36-1-4
Incapacity to consent; invalid consent

Sec. 4. (a) An individual described in scction 3 of this chapter may consent to health care
unless, in the good faith opinion of the attending physician, the individual is incapable of making
a decision regarding the proposed health care. ‘

(b) A consent to health care under section 5, 6, or 7 of this chapter is not valid ifi

(1) the health care provider has knowledge that the individual has indicated contrary

instructions in regard to the proposed health care; evenifthe-individualisbelicved-to-be
individualing e ons. and

(2) the individual has net been determined to be incapable of consenting to health
care by:

(A) an order of a probate court under section 8 of this chapter; or

(B) the individual's attending physician under subsection (a).

SECTION 30. IC 16-36-1-7, AS AMENDED BY P.L.81-2015, SECTION 8, IS AMENDED TO
READ AS FOLLOWS [EFFECTIVE JULY 1, 262020211

Sec. 7. (a) An individual who may consent to health care under section 3 of this chapter may
appoint another representative to act for the appointor in matters affecting the appointor’s health
care.

(b) An appointment and any amendment must meet the following conditions:

{1) Be in writing.
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(2) Be signed by the appointor or by a designee in the appointor's presence before
Janpary 1, 2023.

(3) Be witnessed by an adult other than the representative.

(¢) The appointor may specify in the appointment appropriate terms and conditions, including
an authorization to the representative to delegate the authority to consent to another.

(d) The authority granted becomes effective according to the terms of the appointment.

(¢) The appointment does not commence until the appointor becomes incapable of consenting,
The authority granted in the appointment is not effective if the appointor regains the capacity to
consent.

(f) Unless the appointment provides otherwise, a representative appointed under this section
who is reasonably available and willing to act has priority to act in all matters of health care for
the appointor, except when the appointor is capable of consenting. ‘

() In making all decisions regarding the appointor's health care, a representative appointed
under this section shall act as follows:

(1) In the best interest of the appointor consistent with the purpose expressed in the
appointment.

(2) In good faith.

(h) A health care representative who resigns or is unwilling to comply with the written
appointment may not exercise further power under the appointment and shall so inform the
following:

(1) The appointor.
(2) The appointor's legal representative if one is known.
(3) The health cate provider if the representative knows there is one.
(i) An individual who is capable of consenting to health care may revoke:
(1) the appointment at any time by notifying the representative orally or in writing; or

(2) the authority granted to the representative by notifying the health care provider orally
or in writing.

SECTION 39. IC 16-36-7 IS ADDED TO THE INDIANA CODE AS A NEW CHAPTER TO
READ AS FOLLOWS [EFFECTIVE JULY 1, 282020211:

Chapter 7. Health Care Advance Directives
iC 16-36-7-1
Suicide and euthanasia not authorized; non-exclusivity; reliance on other written directives

Sec. 1. (a) A death as a result of the withholding or withdrawal of life prolonging procedures in
accordance with:

(1) a declarant's advance directive; or
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' (2) any provision of this chapter;
does not constitute a suicide,

(b) This chapter does not authorize euthanasia or any affirmative or deliberate act or omission
to end life other than to permit the natural process of dying.

(c) This chapter does not establish the only legal means that an individual may use to:

(1) communicate or confirm the individual's desires or preferences to receive or refuse
life prolonging treatment or other health care; or

(2) give one (1) or more other persons authority to consent fo health care or make health
care decisions on the individual's behalf.

() This chanter does not affect the consent provisions set forth in:
(D IC 16-34:01
() 1C 16-36-2-3.5,
¢(&)(e) Nothing in this chapter prohibits a health care provider from relying on a document that:

(1) is signed by an adult who has not been determined to be incapacitated; and

(2) in the context of the relevant circumstances, clearly communicates the individual's
intention to give one (1) or more specified persons authority to consent to health care or
make heath eare decisions on the individual's behalf.

A-health-care-provider-who-reasonally-relies-in-good-faith-on-a-decument-signed-vader—this
subsection-is-inumune-fopr-Habilitrupder secton-36-of this-chapter-even-if-the-decument-is-not
witnessed-or-acknowledged-in-the-marmerrequired-for-an-advance-direetive-under-seetion-24-of

IC 16-36-7-2
“Advance directive” defined

Sec. 2. As used in this chapter, “advance directive” means a written declaration of a declarant
who:

(1) gives instructions or expresses preferences or desires concerning any aspect of the
declarant’s health care or health information, including the designation of a health care
representative, a living will declaration made under IC 16-36-4-10, or an anatomical gift
made under IC 29-2-16.1; and

(2) complies with the requirements of this chapter.
IC 16-36-7-3
“Best interests” defined

Sec. 3. As used in this chapter, “best interests” means the promotion of the individual’s welfare,
based on consideration of material factors, including relief of suffering, preservation or restoration
of function, and quality of life.
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IC 16-36-7-4
“Declarant” defined

Sec. 4. As used in this chapter, "declarant" means a competent adult who has executed an
advance directive.
IC 16-36-7-5
“Declaration” defined

Sec. 5. As used in this chapter, "declaration” means a written document, voluntarily executed
by a declarant for the declarant under section 23-28 of this chapter.
1C 16-36-7-6
“Electronic” defined >

Sec. 6. As used in this chapter, "electronic™ has the meaning set forth in IC 26-2-8-102(7).
IC 16-36-7-7
“Electronic record” defined >

Sec. 7. As used in this chapter, “electronic record” has the meaning set forth in IC 26-2-8-
102(9).
IC 16-36-7-8
“Electronic signature” defined !

Sec. 8. As used in this chapter, "electronic signature” has the meaning set forth in IC 26-2-8-

102(10).
IC 16-36-7-9
“Health care” defined

Sec. 9. As used in this chapter, "health care” means any care, treatment, setvice, supplies, ot
procediire to maintain, diagnose, or treat an individual's physical or mental condition, including
preventive, therapeutic, rehabilitative, maintenance, or palliative care, and counseling,

The cross-reference is to the definition of “electronic” in the Indiana Uniform Electronic
Transactions Act (UETA): “’Electronic’ means relating to technology having electrical, digital,
magnetic, wireless, optical, electromagnetic, or similar capabilities.”

3 ) . . .
The cross-reference is to the UBTA definition of “electronic record”™: *° Electronic record’
means a record created, generated, sent, communicated, received, or stored by electronic means.”

The cross-reference is to the definition of “clectronic signature™ in the Indiana UETA. statute:
“*Electronic signature’ means an electronic sound, symbol, or process attached to or logically
associated with an electronic record and executed or adopted by a person with the intent to sign
the electronic record.”
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IC 16-36-7-10
“Health care decision” defined

Sec. 10. As used in this chapter, "health care decision" means the following:

(1) Informed consent, refusal of consent, or withdrawal of consent to any and all health
care, including life prolonging procedures and mental health treatment, unless otherwise
stated in the advance directive,

(2) The decision to apply for private, public, government, or veterans' benefits to defray
the cost of health care.

(3) The right of access to health information of the declarant reasonably necessary for a
health care representative or proxy to make decisions involving health care and to apply
for benefits.

(4) The decision to make an anatomical gift under IC 29-2-16.1.
1C 16-36-7-11
“Health care facility” defined
Sec. 11. As nsed in this chapter, “health care facility” includes the following:
(1) An ambulatory outpatient surgicai center licensed under IC 16-21-2.
(2) A health facility licensed under IC 16-28-2 or IC 16-28-3.
(3) A home health agency licensed under IC 16-27-1.
(4) A hospice program licensed under IC 16-25-3,
(5) A hospital licensed under IC 16-21-2.
(6) A health maintenance organization (as defined in IC 27-13-1-19).
IC 16-36-7-12
“Health care provider” defined

Sec. 12. As used in this chapter, “health care provider” means any person licensed, certified,
or authorized by law to administer health care in the ordinary course of business or practice of a
profession.,

IC 16-36-7-13
“Health care representative” defined

Sec. 13. As used in this chapter, “health care representative” means a competent adult
designated by a declarant in an advance directive to:

(1) make health care decisions; and
{2) receive health information;

regarding the declarant. The term includes a person who receives and holds validly delegated
authority from a designated health care representative.
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IC 16-36-7-14
“Health information” defined g

Sec. 14. As used in this chapter, "health information" has the meaning set forth in 45 CFR
160.103.

IC 16-36-7-15
“Incapacity” and “incapacitated” defined

Sec. 15. As used in this chapter, "incapacity” and "incapacitated” mean that an individual is
unable to comprehend and weigh relativerclevant information and to make and communicate a
reasoned health care decision. For the purposes of making an anatomical gift, the terms include an
individual who is deceased.

IC 16-36-7-16
“Informed consent” defined

Sec. 16. As used in this chapter, "informed consent” means consent voluntarily given by an
individual after a sufficient explanation and disclosure of the subject matter involved to enable that
individual to have a gerieral understanding of the treatment or procedure and the medically
acceptable alternatives, including the substantial risks and hazards inherent in the proposed
treatment or procedure, and to make a knowing health care decision without coercion or undue
influence.

IC 16-36-7-17
“Motarial efficer”

Sec. 17. For pumoses of this chapter, “notarial officer” means a person who is authorized
under 1C 33-42-9-7 to perform a notarial act as defined in IC 33-42-0.5-18. The term includes a

notary public.

“QOhserve”

Sec. 18, For purposes of this chapter and with respect to a declarant and a witness or a notarial
officer. “observe” means to perceive another’s actions or expressions of intent through the senses
of evesight or hearing or both, A person is able to “observe” another’s actions or expressions of
mtent even if the person uses technology or learned skills to:

(1) Assist the porson’s capabilities of evesight or hearing or both: or

The cross-reference is to the definition of “health information” in the HIPAA privacy
regulations: “Health information means any information, including genetic information, whether
otal or recorded in any form or medium, that: (1) Is created or received by a health care provider,
health plan, public health authority, employer, life insurer, school or nniversity, or health care
clearinghouse; and (2) Relates to the past, present, or future physical or mental health or condition
of an individual; the provision of health care to an individual; or the past, present, or future
payment for the provision of health caré to an individual.”
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() Compensate for an impairment of the person’s capabilities of evesight or hearing or both,

IC 16-36-7-19
“Presence,” “present,” and “in the presence of”

See. 19, With respect to a declarant, witness, or notarial officer who signs or participates in the
siening of an advance directive or other document under this chapter, “presence,” ©

nresent,” and
“in the presence of” mean that throughout the process of signing and witnessing or signing and
notarizing the advance directive or other documett;

(1) The declarant and the witnesses or the declarant and the notarial officer gither:

(A) are directly present with each other in the same physical space; or

(1) are able to interact with each other in real time through the use of any audiovisual
technolory now known or later developed; or

{C) are able to sneak to and hear each other in real time through telephonic inferaction:

{2) The notarial pfficer or the witnesses are able to positively identify the declarant by
viewing a sovernment-issued photo LD, of the declarant, or by receiving accurate answers
from the declarant about the declarant’s residence address, date of birth, or other identifying
personal information: and

(3) Each witness or the notarial officer is able to interact with the declarant and each other
witness (if any) by cbserving:

(A) the declarant’s expression of intent fo sxecute an advance directive or ofher
document under this chapicr;

(B) the declarant’s actions in executing or directing the execution of the sdvapce
directive or other document under this chapter; and

(C) if the advance directive or other document is executed with the participation of
gigning witnesses, the actions of each other witness in signing the advance directive or
other document.

The requirements of subdivisions (2) and (3) are satisfied even if the testator and the notarial officer
ar one or all witnesses use technology to assist with one or more of the capabilities of hearing,
evesioht or speech to compensate for impairments of any one or more of those capabilities.

IC 16-36-7-3720
“Proxy” defined

Sec. 1%20. As used in this chapter, “proxy” means a competent adult who:

(1) has not been expressly designated in a declaration to make health care decisions for
a particular incapacitated individual; and

(2) is authorized and willing to make health care decisions for the individual under
section 3842 of this chapter.
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IC 16-36-7-1821
“Reasonably available” defined

Sec. 1821. As used in this chapter, “reasonably available” means. a health care representative
or proxy for an individual who is:

(1) readily able to be contacted without undue effort; and
(2) willing and able to act in a timely manner considering the urgency of that individual’s
health care needs or health decisions.

IC 16-36-7-1222
“Sign”; use of electronic signature

Sec. 1922, As used in this chapter, "sign" includes the valid use of an electronic signature.

IC 16-36-7-2623
“Signature” defined

Sec. 20. As used in this chapter, "signature” means the authorized use of the name or mark of
a declarant or other person to authenticate an electronic record or other writing. The tetm includes
an electronic signature and an electronic notarial certificate completed by a netary-publienotarial
ofticer.

I 16-36-7-24

Seg. 24, In this chapter, “telephopic interaction” means interaction through the use of any
technolosy, now known or later developed, that enables two or more persons to speak to and hear
each other in real time, even if one or more of those persons cannot see each other,

IC 16-36-7-2325
“Treating physician” defined

~ Sec. 2425, As used in this chapter, "treating physician" means a licensed physician who is
overseeing, directing, or performing health care to an individual at the pertinent time.

IC 16-36-7-%316
“Written” and “writing” defined

Sec. 2226, As used in this chapter, "written" and "writing" include the use of any method to
inscribe information in or on a tangible medium or to store the information in an electronic or other
medium that can retrieve, view, and print the information in perceivable form.

IC 16-36-7-2327
Individuals’ right to consent to own health care; minors

Sec. 2327. (a) Except when an individual has been determined to be incapacitated under section

is:
(1) an adult; or

(2) a minor, and:
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(A) is emancipated;
(B)is:
(1) at least fourteen (14) years of age;
(ii) not dependent on a parent or puardian for support;

(i) living apart from the minor’s parents or from an individual in loco
patentis; and

(iv) managing the minor’s own affairs;
{C) 1s or has been married;
(D) is in the military service of the United States; or
(E) is authorized to consent to health care by another statute.

(b) A person at least seventeen (17) years of age is eligible to donate blood in a voluntary and
noncompensatory blood program without obtaining pereéntal-permission frowm a parent or guardian,

(c) A person who is sixteen (16) years of age is eligible to donate blood in a voluntary and
noncompensatory blood program if the person has obtained written permlssmn from the person’s

parent or guardian:

(d) An individual who has, could be expected to have exposure to, or has beent exposed to a
venereal disease is competent to give consent for medical or hospital care or {reatment, including
preventive treatment, of the individual,

(e) It
(1) an individual:
(A) has a signed advance directive that is in effect; and

(B) has not been determined to be incapacitated under section 31 of this chapter;
and ’

(2) the individual’s decisions and the health care representative’s decisions present a
material conflict;

the health care decisions by that individual take precedence over decisions made by a health care
representative designated in that individual’s advance directive.

(1Y Betore a health care provider may provide eare to an unemancipated minor, the health
care provider shall, before or af the initial sppoiniment for freatment, make a reasonable effort fo
gontact the unemancipated minor's parent or guardian for consent to provide the treatment and
document in writing each attempt the health care provider made to contact the parent or guardian
of the unemancipated minor. If, after the health cave provider has made a reasonable attempt to
contact the unemancipated miner's parent ot guardian before or at the initial appointment for
treatment, either:

{13 the healih care provider i unable 1o make contact oy

(2} the parent or guardian of the vnemancipated mivor refuses o nrovide consent for
treatipent;

10
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the health care provider shall act in the manner that is in the best interests of the unemancipated
Iinof,

£5(g) Nothing in this chapter prohibits or restricts a health care provider’s right to follow or

rely on a health care decision or the designation of a health care representative on a permanent or
temporary basis that is;

(1) made by a competent individual described in subsection (a);

(2) communicated orally by the individual to a health care prov1der in the direct physical
presence of the individual; and

(3) reduced to or confirmed m writing by the health care provider on a reasonably
contemporaneous basis and made a pait of the health care provider’s medical records for
the individual.

() If
(1) an individual later signs an advance directive under section 24-28 of this chapter; and

(2) the advance directive conflicts with the recorded earlier oral instructions of the
individual with rvespect to health care decisions or the designation of a health care
representative;

the advance directive controls.
IC 16-36-7-2428
Contents of advance directive; methods for signing; witnessing or notarization

Sec. 2428. (a) An advance directive signed by or for a declarant under this section may
accomplish or cornmunicate one (1) or mote of the following:

(1) Designate one (1) or more competent adult individuals or other persons as a health
care representative to make health care decisions for the declarant or receive health
information on behalf of the declarant, or both.

(2) State specific health care decisions by the declarant.

(3) State the declarant's preferences or desires regarding the provision, continuation,
termination, or refusal of life prolonging procedures, palliative care, comfort care, or
assistance with activities of daily living.

(4) Specifically disqualify one (1) or more named individuals from:
(A) being appointed as a health care representative for the declarant;
(B) acting as a proxy for the declarant under section 38-42 of this chapter; or

(C) receiving and exercising delegated authority from the declarant's health care
representative.

(b) An advance directive under this section must be signed by or for the déclarant using one
(1) of the following methods:

1) Signed by the deolm ant in the presence of two (2) adult witnesses or in the presence

11
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(2) Signing of the declarant's name by another aduit individual at the specific direction
of the declarant, in the declarant's dizect physieal-presence, and in the presence of the two
(2) adult witnesses or a netary-publienotarial officer. However, an individual who signs
the declarant's name on the advance directive may not be a witnéss, the netary
pubkenotarial officer, or a health care representative designated in the advance directive.

(c) An advance directive signed under this section must be witnessed or acknowledged in one
(1) of the following ways:

(1) Signed in the declarant's direct physical presence by two (2) adult witnesses, at least
one (1) of whom may not be the spouse or other relative of the declarant.

(2) Signed or acknowledged by the declarant in the presence of a setary-pubhlenotarial
officer, who completes and signs a notarial certificate under IC 33-42-9-12 and makes it
a part of the advance directive.

If the advance directive complies with either subdivision (1} or (2), but contains additional wiiness
signatures or a notarial certificate that is not needed, the advance directive is still validly witnessed
and acknowledged. A vemote onling notarization or slectronic notarization of an advance divestive
that complies with IC 33-42-17 complies with subdivision (2) of this sybsection,

{d) A competent declarant and the wilnesses or a notarial officer mav complete and sign an
advance directive in two or miove counterpatts in tangible paper form. with the declarant’s gionatare
placed on one original counterpart and with the sienatures of the witnesses (if any) ov the notarial
officer’s signature and certificate on one or more different counterparts in tangible paper form, go
lone az the declarant and the witpesses or notarial officer comnly with the “mresence™ recuirement
as defined in section 19 of this chapter, and =o lonw as the text of the advance directive states that
it is being signed in separate paper counterparts. If an advance directive is sisned in countorparts
under this subsection:

{1} the declarant;

(2} a beaith care representative who is designated in the advance directive,

{3y a pemon who supervised the sisning of the advance divective in that person’s
presence; or

{4 anv other person who was present during the signing of the advance diveclive;

must combine all of the separately sigmed paper counterparts of the advance dirgctive into a single
composite_document that contains all the text of the advance directive, the signature of the
declarant, and the signatures of the witnesses (if anv) or the notarvial officer, The person who
combines the separately signed counterparts into a single composite document must do so within
ten (10) business days after the person receives all of the separately signed paper counterparts.
Any scanned copy, photocopy., or other acourate copy of the composite document which containg
the complete text of the advance directive and all sicustures will be treated as validly signed under
this section, The person who creates the single composite docurent nnder this subsection may
include information about corpliance with this subsection in an optional affidavit that is signed
under section 41 of this chapter.

(&) If faets and circumsiances, including but not Hmited o phyveical impatrments or physical
isolation of a competent declarant, make it impossible or impractical for the declarant to use audio-
vigual technology to interact with the wiinesses or the notarial officer and {o satisfy the “presence”

12
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requirenient under section 19 of this chapter, the declarant and the witnesses or the declarant and
the notarial officer may use telephonic interaction, as defined in section 24 of this chapter,
throughout the siening process. A potential witness or a potarial officer cannot be compelled to
use felephonic interaction alone to_accomplish the signing of an advance directive under this
section. If an advance divective is signed nsing telephonie interaction under this subsection:

(1) The wimesses or the notarial officer, as the case msy be, must be able to positively
identify the declarant by receiving accurate answers from the declarant about the
declarant’s date of birth, residence address. or other identifying personal infornmation;

(2) The text of the advance divective must state that the declarant and the witnesses or
the notarial officer used telephonic interaction throughout the signing process to satisfy
the “presence” requitement;

(3} The advance directive is presumed to be valid if it recites that the declarant and the
witnesses or the notarial officer signed the advance divective in compliance with Indiana
law: and

(4) Anv health care nrovider or other person whoe disputes the validity of the advance
directive has the burden of proving the invalidity of the advance directive or non-
compliance with this subsection by a reasonable preponderance of the evidence,

() If a declarant resides in or is located in a jurisdiction other than Indiana at the time when
the declarant signs a writing that communicates the information described in subsection (a), the
writing must be treated as a validly signed advance directive under this chapter if the declarant
was not incapacitated at the time of signing and if the writing was:

(1) signed and witnessed or acknowledged in a manner that complies with subsections
(b) and (c); or

(2) signed in a manner that complies with the applicable law of the jurisdiction in which
the declarant was residing or was physically located at the time of signing.

IC 16-36-7-2529
Additional provisions permmed in advance directive

the folIowmg addmonal provisions:
(1) A provision that delays:
(A) the effectiveness of an instruction or decision by the declarant; or
(B) the effectivencss of the authority of a designated health care representative;
until a stated date or the occurrence of a specifically defined event.

(2) If the advance directive explicitly provides that a health care decision or instruction
or the authority of one (1) or more health care representatives is to be effective upon the
future incapacity, disability, or incompetence of the declarant, a provision that:

(A) specifies the person or persons who are authorized to participate in the
determination of incapacity, disability, or incompetenice and the evidence or
information to be used for the determination;

13
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(B) is not more stringent than the procedure described in section 31 of this chapter;
and

(C) does not allow a medical determination by a physician, psychologist, or other
health care professional to be superseded by the subjective judgment or veto of
another person or by nonmedical evidence regarding the declarant's capacity or
incapacity,

(3) A provision that terminates the authority of a designated health care representative
on:

(A) a stated date; or
(B) upon the occurrence of a specifically defined event.

{4) A provision that designates two (2) or more health care representatives as having
authority to act individnally to make health care decisions for the declarant in a specified
order of priority.

(5) A provision that designates two (2) or more healih care representatives and permits
them to act individually and independently, or that requires them to act jointly, on a
majority vote basis, or under a combination of requirements to make all health care
decisions or specified health care decisions for the declarant. The advance directive may
include a provision for a successor health care representative to act according to different
requirements.

(6) A provision that states a fee or presumptive reasonable hourly rate for the
compensation that a health care representative may collect for acting on behalf of the
declarant or providing caregiving services to the declarant.

(7) A provision that prohibits a health care representative from collecting compensation
for acting under the advance directive.

(8) A provision that requires a professional adviser or other additional person to witness,
ratify, or approve the declarant's aralerweittenrevocation or amendment of a designation
of one (1) or more health care representatives within the advance directive.

(%) A provision that:

(A) prohibits a designated health care representative from consenting to mental
health treatment for the declarant; or

(B) designates a different health care representative to consent to mental health
treatment.

(10) A provision that designates an adult individual or another person as an advocate with
the authority to:

(A) receive:
(i) health information about the declarant; and

(i) information and documents from a health care representative about the
health care representative’'s actions on behalf of the declarant;

14
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(B) monitor, audit, and evaluate the actions of a health care representative
designated by the declarant; and

(C) take remedial action in the best interests of the declarant, inchuding revoking or
Hmiting the authority of any health care representative or filing a petition with a
court for appropriate relief.

(11) Any other provision concerning the:
(A) declarant's health care or health information; or

(B) implementation of the declarant's advance directive.

IC 16-36-7-2634
Sample form of advance divective; state health department authorily

Sec. 2630. (a) The state department of health shall develop a sample form for an advance
directive that is consistent with this chapter. The sample form must contain the following
provisions:

(1) A provision that states a declarant's preferences or desires about providing,
continuing, terminating, or refusing life prolonging procedures, palliative care, comfort
care, or assistance with activities of daily living.

(2) A provision that designates one (1) or more health care representatives to make health
care decisions for a declarant or to receive health information on behalf of a declarant, or
both.

The sample form may include boxes that can be checked, signed, or initialed to select provisions
that are optional but permitted under section 25 of this chapfer.

(b) A declarant is not required to use any official or unofficial form to prepare and sign a valid
advance directive.

IC 16-36-7-2731
Delivery of advance directive to health care representative and health care providers

Sec. 2731, (a) A complete copy of the signed and witnessed or notarized advance directive

must be given to each health care representative who:
(1) is specifically designated by name in the advance directive; and

(2) has authority to make health care decisions that are immediately effective under the
explicit terms of the advance directive or under section 3834(1) of this chapter.

If the advance directive is signed with electronic signatures, a complete copy that is generated or
converted from the original electronic record and that is viewable and printable is valid and may
be relied upon ag the equivalent to the origmal,

(b) A declarant who has capacity is responsible for giving a complete copy of the declarant’s
advance directive to a health care provider. If a declarant has signed an advance directive but lacks
the capacity to make health care decisions or provide informed consent, any health care
representative designated in the advance directive or any other interested person shall give a
complete copy of the declarant’s advance directive to a heaith care provider. Upon receipt of the

15
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declarant’s advance directive, the health care provider shall put a copy of the advance directive in
the declarant’s medical records.

1C 16-36-7-2832
Methods for amendment or revocation of advance directive

Sec. 2832. (a) The declarant who signs an advance directive may revoke that advance directive
by any of the following:

(1) Signing, in a manner that complies with section 24¢b}-and-244e)28 of this chapter,
another advance directive.

(2) Signing, in a manner that complies with section 24{}-und-24{e}28 of this chapter, a
document that:

(A) states in writing that the declarant is revoking the previously signed advance
directive; and

(B) confirms the declarant's compliance with any explicit additional conditions for
valid revocation that are stated in the advance directive,

(3) Orally expressing the declarant's present intention, in the direct physical presence of
a health care provider, to:

(A) revoke the entire advance directive;

(B) revoke a designation of one (1) or more health care representatives within the
advance directive; or

(C) revoke one (1) or more specific health care decisions or one (1) or more desires
ot treatment preferences within the advance directive.

However, if a declarant has not been determined to be incapacitated under section 31 of this
chaptet, the declarant always has the right to orally revoke a health care decision that is included
within an advance directive under section 2428(a)(2) of this chapter or a statement of desires or
treatment preferences that is included within an advance directive under section 2428(a)(3) of this
chapter, despite any contrary wording in the advance directive,

(b) Until a health care representative or health care provider has actual knowledge of a valid
revocation of an advance directive:

(1) actions and health care decisions by a health care representative designated in the
advance directive are valid and binding on the declarant; and

(2) health care providers may continue to rely on health care decisions by the health care
representative.

(¢) A declarant who has signed a valid advance directive may amend or restate that advance
directive in a writing that is signed in compliance with section 24(5328 of this chapter and
witnessed or acknowledged in compliance with section 2428(c). {d) or (e} of this chapter. The
amendment or restatemnent may take any action that could have been included in the former or
original advance directive.
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IC 16-36-7-2933
Delegation of authority by health care representative

Sec. 2033, (a) Except when the terms of the advance directive explicitly prohibit or restrict
delegation, a health care representative who is designated by name in an advance directive may
make a written delegation of some or all of the health care representative’s authority to one (1) or
more other competent adulfs or other persons, on a temporary or open ended basis as stated in the
written delegation document.

(b) A written delegation document under this section must be signed in compliance with
section 2465328 of this chapter and witnessed or acknowledged in compliance with section

{¢) A written delegation of authority that does not state an expiration date continues until it is
revoked, in a manner complying with section 28-32 of this chapter, by the competent declarant or
by the health care representative who signed the written delegation.

(d) If the advance directive explicitly states a date or event that triggers termination of the
advance divective or termination of the authority of a health care representative who makes a
written delegation under this section, the delegated authority terminates upon the triggering event
or expiration date.

IC 16-36-7-3834
Rules and presumptions for interpreting advance directives

Sec, 3034, An advance directive must be interpreted to carry out the known or demonstrable
intent of the declarant, The following presumptions apply to an advance directive unless the terms
of the advance directive explicitly prevent a presumption from applying:

(1) If the advance directive does not state a delayed effective date or a future triggering
event for effectiveness, the advance directive is effective immediately upon signing and
witnessing or acknowledgment in compliance with section 24-28 of this chapter.
However, if the declarant has capacity to consent to health care, the declarant has the
right to make health care decisions, give consent, or provide instructions that supersede
or overturn any decision that is made or could be made by the declarant's health care
representative.

(2) If the advance directive does not explicitly state an expiration date or a triggering
event for termination, the advance directive and the authority of each designated health
care representative continues until the death of the declarant or until an earlier valid
revocation of the advance directive.

(3) If an advance directive designates two (2) or more health care representatives and
does not specify that:

(A) the health care representative’s respective authority to act is subject to an order
of priority; or

(B) the health care representatives must act jointly or on a majority vote basis;

each health care representative has concurrent authority to act individually and
independently to make health care decisions for the declarant. If two (2) or more health
care representatives who are required to act jointly disagree about a health care decision,
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ot if two (2) or more health care representatives who are anthorized to act independently
give conflicting instructions to a health care provider, the health care provider may
decline to comply with the conflicting instructions, and in an urgent or emergency
situation, the health care provider may provide treatment consistent with the instructions
of one (1) physician who examines or evaluates the declarant.

(4) If:
(A) an individual signs more than one (1) advance directive at different times; and

(B) the later signed advance directive does not explicitly state that one (1) or more
of the previous advance directives by the declarant remain in effect;

each previous advance directive is superseded and revoked by the last signed advance
directive.

(5) Unless the advance directive explicitly provides otherwise, each health care
representative who is designated in an advance directive continues to have authority after
the death of the declarant to do the following:

(A) Make anatomical gifts on the declarant's behalf, subject to any previous written
direction by the declarant.

(B) Request or authorize an autopsy.

(C) Make plans for the disposition of the declarant's body, including executing a
funeral planning declaration on behalf of the declarant under IC 29-2-19.

(6) Each health care represenfative who is designated in an advance directive and who
has current authority to act is a personal representative of the declarant for purposes of
45 CFR Parts 160 through 164.

(7) If an advance directive explicitly provides that the authority of one (1) or more health
care representatives is to be effective upon the future incapacity, disability, or
incompetence of the declarant but if the advance directive does not specify a method or
procedure for determining the incapacity, disability, or incompetence of the declarant:

(A) the health care representative's authority to act becomes effective upon a
determination that the declarant is incapacitated that is stated in a writing or other
record by a physician, licensed psychologist, or judge; and

(B) each health care representative who is designated in the advance directive is
authorized to act as the declarant's personal representative under 45 CFR
164.502(g) to obtain access to the declarant's information, and to communicate with
the declarant's health care providers, for the purpose of gathering information
necessary for determinations under this subdivision.

(8) Each health care representative who is designated in an advance directive and who
has current authority to make health care decisions for the declarant has authority to
congent to mental health treatment for the declarant.

(9) If the advance directive is silent on the issue of compensation for a health care
representative designated in the advance directive, then each health care representative
is entitled to receive the following:
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(A) Reasonable compensation from the declarant's property for services or acts
actually performed by the health care representative and for the declarant.

(B) Reasonable reimbursement from the declarant's property for out-of-pocket
expetises actually incurred and paid by the health care representative from the
health care representative's own funds in the course of performing services or acts
for the declarant under the advance directive.

Any health care representative may waive part or all of the compensation or expense
reimbursements that the health care representative would be entitled to receive under the
terms of the advance directive or umder this subdivision.

(10) If an advance directive explicitly provides that the authority of a health care
representative is effective only at times when the declarant is incapacitated or unable to
consent to health care, then unless the advance directive explicitly states another
procedure:

(A) the health care representative's authority becomes effective when a
determination of the declarant's incapacity is noted in the declarant's medical
records under section ++35(c) of this chapter; and

(B) the health care representative's authority becomes inactive when the declarant
regains capacity.

(11) If the authority of a health care representative under the advance directive is effective
immediately upon signing by the declarant, the health care representative's authority may
be rescinded or superseded by the direct decisions of the declarant at all times when the
declarant has not been determined to be incapacitated.

(12) If:
(A) an advance directive designates one (1) or more health care representatives;

(B) a health care representative is not reasonably available fo act for the declarant;
and .

(C) the declarant is incapacitated or not competent to make personal health care
decisions;

then subject to any order of priority explicitly stated in the advance directive, each health
care representative designated in the advance directive must be given the opportunity to
exercise authority for the declarant.

(13) If explicitly allowed or required in the advance directive, each person who may act
as a proxy for the declarant under sections 3842 and 29-43 of this chapter, if an advance
directive had not existed, has the right to make a written demand for and to receive from
a health care representative a narrative description or other appropriate accounting of the
actions taken and decisions made by a health care representative under the advance
directive. Notwithstanding any provision in the advance directive, a health care
representative who prepares a narrative description or accounting in response to a written
demand is entitled to reasonable compensation for the time and effort spent in doing so.

(14) Notwithstanding any provision in the advance directive, if a declarant is not
competent to amend or revoke the declarant's advance directive, then a person who may
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act as a proxy for the declarant under sections 28-42 and 39-43 of this chapter has the
right to petition a probate court with jurisdiction over the declarant for any of the
following relief:

(A) An order moditying or terminating the advance directive.

(B) An order removing a health care representative or terminating the authority of
a person who holds delegated authority under the advance directive, on the grounds
that the health care representative or person is not acting or is declining to act in the
best interests of the declarant.

(C) An order directing a health care representative to make or carry out a specific
health care decision for the declarant.

(D) An order appointing a new or additional health care representative, on the
grounds that all health care representatives designated in the advance directive are
not reasonably available to act.

Before issuing an order under this subdivision, the court must hold a hearing after notice
to the declarant, to each health care representative, and any other person whose rights or
authority could be affected by the order, and to any persons who have the highest priority
under sections 38-42 and 39-43 of this chapter to serve as a proxy for the declarant if an
advance directive had not existed. An order issued under this subdivision must be guided
by the declarant's best interests and the declarant’s known or demonstrable intent.

IC 16-36-7-3135
Presumption that individual has capacity; determining incapacity

- Sec. 3433, (a) For purposes of this section, the term "declarant" includes an individual who has
not executed an advance directive or who has no unrevoked advance directive in effect.

(b) A declarant is presumed to be capable of making health care decisions for the declarant
unless the declarant is determined to be incapacitated. The declarant's desires are controlling while
a declarant has decision making capacity. Each physician or health care provider must clearly
communicate to a declarant who has decision making capacity the treatment plan and any change
to the treatment plan before implementation of the plan or a change to the plan. Incapacity may
not be inferred from a person's voluntary or involuntary hospitalization for mental illness or from
the person's intellectual disability.

(c) When a declarant is incapacitated, a health care decision made on the declarant's behalf by
a health care representative is effective to the same extent as a decision made by the declarant if
the declarant were not incapacitated. However, if:

(1) a health care representative makes and communicates a health care decision; and

{2) a health care provider concludes that carrying out that health care decision would be
medically inappropriate or clearly confrary to the declarant's best interests;

then the health care provider has the same right to refuse to carry out that decision as if that decision
were made and communicated directly by the declarant at a time when the declarant was not
incapacitated.
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(d) If a declarant's capacity to make health care decisions or provide informed consent is in
question, the declarant's treating physician shall evaluafe the declarant's capacity and, if the
treating physician concludes that the declarant lacks capacity, enter that evaluation in the
declarant's medical record.

(e) If the treating physician is unable to reach a conclusion under subsection (d) about whether
the declarant lacks capacity, the treating physician and other health care providers shall treat the
declarant as still having capacity to make health care decisions and provide informed consent, until
a later evaluation occurs under this section after the passage of time or after a change in the
declarant's condition.

(f) This chapter does not limit the authority of a probate court under IC 29-3 to make
determinations about an individual's incapacity or recovery from a period of incapacity.

{g) A determination made under this section that a declarant lacks capacity to make health care
decisions may not be construed as a finding that a declarant lacks capacity for any other purpose.

IC 16-36-7-3236
Presumptive authority and responsibilities of health care representative

Sec. 3236. (a) Except when a health care representative's authority has been expressly limited
by the declarant in an advance directive, the health care representative, in accordance with the
declarant's instructions made while competent, has the followmng authority and responsibilities:

(1) The authority to act for the declarant and to make all health care decisions for the
declarant at all times when the health care representative's authority is in effect, subject
to the right of the competent declarant to act directly and personally.

(2) The authority and responsibility to be reasonably available to consult with appropriate
health care providers to provide informed consent.

(3) The authority and responsibility to act in good faith and make only health care
decisions for the declarant that the health care representative believes the declarant would
have made under the circumstances if the declarant were capable of making the decisions,
taking into account the exptess or implied intentions of the declarant or if the declarant's
express or implied intentions are not known, the declarant’s best interests.

(4) The anthority and responsibility to provide written consent using an appropriate form
when consent is required, including a physician's order not to resuscitate (IC 16-36-63 or

1€ 16-36-0).

(5) The authority to be provided access to the appropriate health information of the
declarant.

(6) The authority to apply for public benefits, including Medicaid and the community
and home options to institutional care for the elderly and disabled (CHOICE) program,
for the declarant and have access to information regarding the declarant's income, assets,
and banking and financial records to the extent required to make application.

(b) The health care representative may authorize the release of health information to
appropriate persons to ensure the continuity of the declarant's health care and may authorize the
admission, discharge, or transfer of the declarant to or from a health care facility or other heath or
residential facility or program licensed or registered by a state agency.

21




Proposed 2021 amendments to 2020 Engrossed House Bill 1317 — compiled by J. Dible

(c) If, after a declarant has designated one (1) or more health care representatives in an advance
directive, a court appoints a guardian of the declarant's person, the authority of each designated
health care representative continues unless the appointing court modifies or revokes the authority
of one (1) or more health care representatives afier a hearing upon notice under section 3834(14)
of this chapter. The court may order a health care representative to make appropriate or specified
reports to the guardian of the declarant's person or property.

IC 16-36-7-3337
Respounsibilities and rights of health care providers thai receive advarnce directive

Sec. 3337. (a) A health care provider furnished with a copy of a declarant’s advance directive
shall make the declarant’s advance directive a part of the declarant’s medical records. If a change
in ot termination of the advance directive becomes known to the health care provider, the change
or termination must be noted in the declarant’s medical records,

(b} If a health care provider believes that an individual may lack the capacity to give informed
consent to health care, then, until the individual is determined to have capacity under section 31 of
this chapter, the health care provider shall consult with:

{1) a health care representative designated by the declarant; or

(2} if a health care representative has not been designated or if a health care representative
is not reasonably available to act, a proxy under section 38-42 of this chapter;

who has authority and priority to act and who is reasonably available to act.

(¢) Subject to the right of a competent declarant to directly make and communicate health care
decisions for the declarant and to rescind a health care decision by a health care representative who
is designated in an advance directive, the following conditions apply:

(1) A health care provider may continue to administer treatment for the declarant’s
comfort, care, or the alleviation of pain in addition to treatment made under the decision
of the health care representative.

(2) Subject to subdivision (3), a health care provider shall comply with a health care
decision made by a health care representative if the decision is communicated to the
provider.

(3) If a health care provider is unwilling to comply with a health care decision made by
a health care representative, the provider shall do the following:

{A) Notify the health care representative of the health care provider’s unwillingness
to comply with the decision.

(B) Promptly take all steps necessary to transfer the responsibility for the declarant's
health care to another health care provider designated by the health care
representative. However, a health care provider who takes steps for a transfer does
not have a duty to look for or identify another health care provider who will accept
the declarant.

However, if a health care provider is unwilling to comply with a health care decision
made by a health care representative, and the declarant's health condition would make
transfer of the declarant untenable or unadvisable, this subsection does not prohibit the
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health care provider from following the health care provider's dispute resolution
procedure with the objective of reaching a decision in the best interest of the declarant.

IC 16-36-7-3438
Actions of health care representative after declarant’s death

Sec. 3438. If a health care representative designated in an advance directive has authority to:
(1) make an anatomical gift on behalf of the declarant;
(2) authorize an autopsy of the declarant’s remains; or
-(3) direct the disposition of the declarant's remains;

under either the explicit provisions of the advance directive or section 3834(5) of this chapter, the
anatomical gift, autopsy, or remains disposition is considered the act of the declarant or of the
person who has legal anthority to make the necessary decisions.

IC 16-36-7-383%
Health care representative’s right to access declarant’s health information

Sec. 3539. (a) A health care provider shall give a health care representative authorized to
receive information under an advance directive the same access as the declarant has fo examine
and copy the declarant’s health information and medical records, including records relating to
mental health and other medical conditions held by a physician or other health care provider.

(b) The access to records under this section must be given at the declarant’s expense and may
be subject to reasonable rules of the provider to prevent disruption of the declarant’s health care.

(c) A health care representative may release information obtained under this section to any
person authorized to receive the information under IC 16-39,

IC 16-36-7-2640
Protection of health care providers from Hability

Sec. 3640. (a) A health care provider or other person who acts in good faith reliance on an
advance directive or on a health care decision made by a health care representative with apparent
authority is immune from liability to the declarant and to the declarant’s heits or other successors
in interest to the same extent as if the health care provider or other person had dealt directly with
the declarant and if the declarant had been competent and not incapacitated.

{b) A health care provider is not responsible for determining the validity of an advance
directive.

IC 16-36-7-3741
Affidavit provided -y Trealth-cave-representati

Sec. 3741. (a) A health care representative designated in an advance directive or a person who
was present during the signing of the advance directive may furnish to a health care provider or
other person an affidavit that states, to the best knowledge of the health care representative:

(1) that the document attached to and furnished with the affidavit is a true copy of the
named declarant’s advance directive that is currently in effect;

veprovided to health care providers or others
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(2) that the declarant is alive;’
(3) that the advance directive was validly exccuted;

(4) if the effectiveness of the health care representative’s authority to act under the
advance directive begins upon the occurrence of a certain event, that the event has
occurred and the health care representative has authority fo act;

(5) if the health care representative who furnishes the affidavit does not have the highest
priority to act under the explicit terms of the advance directive, an explanation that all
health care representatives who are identified in the advance directive as having higher
priority are not reasonably available to act; and

(6) that the relevant powers granted to the health care representative have not been altered
or terminated.

An affidavit signed and firnished under this section may include, but is not required to include,
information based on the afflant’s personal knowledge about the manner i which the advance
directive was signed under subsection (D) and subsections (e}, {d), or {c) of section 28 of this
chapter, An affidavit under this section must be signed, sworn to, and acknowledged by the healéh
eare-representstiveafiiant in the presence of a netery-publienotarial officer, erunless #fthe health
care representative swears to 5 or affirms te-the accuracy of the affidavit’s contents under the
penalties for perjury.

(b) A health care provider or other person who:
(1) relies on an affidavit described in subsection (a); and
(2) acts in good faith,;
is immune from lability that might otherwise arise from the health care provider’s or other
person’s actions in reliance on the advance directive that is the subject of the affidavit.
IC 16-36-7-3842
Authority of proxies to make health care decisions in absence of advance dirvective

Sec. 3842. (a) For purposes of this section, the term “declarant” includes an individual who
has not executed an advance directive or who does not have an advance directive currenily in
effect.

(b) This section applies only if a declarant is not capable of consenting to health care, and:

(1) the declarant has not executed an advance directive under this chapter or who does
not have an advance directive currently in effect; or

(2) the declarant has executed an advance directive and the health care representative
designated in the advance directive is not willing, able, or reasonably available to make
health care decisions for the declarant.

{c) Except as provided in section 39-43 of this chapter, health care decisions may be made for
the declarant by any of the following individuals to act as a proxy, in the following decreasing
order of priority, if an individual in a priot class is not reasonably available, willing, and competent
to act:
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(1) The judicially appointed guardian of the declarant or a health care representative
appointed under IC 16-36-1-8 or section 3834(14) of this chapter.
(2) A spouse.
(3) An adult child.
(4) A parent.
(5) An adult sibling.
{6) A grandparent.
(7) An adult grandchiid.
(8) The nearest other adult relative in the next degree of kinship who is not listed in
subdivisions (2) through (7).
(9) A friend who:
(A) 1s an adult;
(B) has maintained regular contact with the individual; and
(C) is familiar with the individual’s activities, health, and religious or moral beliefs.
(10) The individual’s religious superior, if the individual is a member of areligious order.

(d) Any health care decision made under subsection (¢) must be based on the proxy’s informed
consent and on the decision the proxy reasonably believes the declarant would have made under
the circumstances, taking into account the declarant’s express or implied intentions. If there is no
reliable indication of what the declarant would have chosen, the proxy shall consider the
declarant’s best interests in deciding that proposed treatments are to be withheld or that freatments
currently in effect are to be withdrawn.

(e) Before exercising the incapacitated declarant’s rights to select or decline health care, the
proxy must attempt to comply in good faith with:

(1) the instructions, desires, or preferences, if any, stated by the declarant regarding life
prolonging procedures in an advance directive executed under IC 16-36-1, IC 16-36-4,
or IC 30-5; and

(2)IC 16-36-6, if a valid POST form (as defined by IC 16-36-6-4) executed by the patient
is in effect.

However, a proxy’s decision to withhold or withdraw life prolonging procedures mmst be
supported by evidence that the decision would have been the one the declarant would have chosen
had the declarant been competent or, if there is no reliable indication of what the declarant would
have chosen, that the decision is in the declarant’s best interests.

(f) If there are multiple individuals at the same priority level under this section, those
individuals shall make a reasonable effort to reach a consensus as to the health care decisions on
behalf of the declarant who is unable to provide health care consent. If the individuals at the same
priority level disagree as to the health care decisions on bebalf of the individual who is unable to
provide health care consent, a majority of the available individuals at the same priority level
controls.
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(g) Nothing in this section shall be constiued to preempt the designation of persons who may
consent to the medical care or treatment of minors established under IC 16-36-1-5(b),

IC 16-36-7-3943
Persons not authorized to serve as proxies

Sec. 3943, The following individuals may not serve as a proxy under section 38-43 of this
chapter:

(1) An individual specifically disqualified in the declarant’s advance directive.
(2) A spouse who:
(A) is legally separated; or

(B) has a petition for dissolution, legal separation, or annulment of marriage that is
pending in a court;

from the individual.

(3) An individual who is subject to a protective order or other court order that directs that
individual to avoid contact with the declarant.

(4) An individual who is subject to a pending criminal charge in which the declarant was
the alleged victim.

IC 16-36-7-4844
Material conflicts between multiple documents; latest directive controls

Sec. 4044, If a declarant has become and remains incapacitated and has previously executed a
valid advance directive under this chapter and executed:

(1) an appointment of a health care representative executed under IC 16-36-1 before
January 1, 2023;

(2) a durable power of attorney granting health care powers and executed under IC 30-5
before January 1, 2023; or

(3) a similar advance directive executed by the declarant under the laws of another state
in which the declarant was physically present at the time of signing; and

if 2 material conflict exists between multiple documents described in this section or if a material
conflict exists between the health care decisions that different health care representatives or other
authorized agents propose to make under the multiple documents, or if there is amaterial difference
between the docuinents, then the document signed last by the declarant and the authority of the
named representatives or agents in that document controls.
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ENGROSSED HOUSE BILL 1317, SECTION 51. IC 30-5-5-16, AS AMENDED BY P.L.81-
2015, SECTION 20, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE JULY 1,
202020211 :

1C 30-5-5-16
Health care powers; religious tenets; funeral planning declaration

Sec. 16. (a) This section does not prohibit an individual -capable of consenting to the
individual's own health care or to the health care of another from consenting to health care
administered in good faith under the religious tenets and practices of the individual requiring health
care.

(b) Language conferring general authority with respect to health care powers means the
principal authorizes the attorney in fact to do the following:

(1) Employ or contract with servants, companions, or health care providers fo care for
the principal.

(2) Consent to or refuse health care for the principal who is an individual in accordance
with IC 16-36-4 and IC 16-36-1 by properly executing and attaching to the power of
attorney a declaration or appointment, or both.

(3) Admit or release the principal from a hospital or health care facility.

(4) Have access to records, including medical records, concerning the principal’s
condition.

(5) Make anatomical gifts on the principal’s behalf.
(6) Request an autopsy.

(7) Make plans for the disposition of the principal's body, including executing a funeral
planning declaration on behalf of the principal in accordance with IC 29-2-19.

(c) Notwithstanding any other law, a document gramnting health care powers to an
attorney in fact for health care may not be executed under this chapter after December 31,
2022. However, if a power of attorney that is executed after December 31, 2022, is written to
grant both:

(1) health care powers; and
(2) nonhealth care powers under this chapter;

to an attorney in fact, the health care powers are void, but all other powers granted by the
power of attorney will remain effective and enforceable under this article.

ENGROSSED HOUSE BILL 1317, SECTION 52. IC 30-5-5-17 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 202062021]:

IC 30-5-5-17
Consent to or refusal of health care

Sec. 17. (a) If the attorney in fact has the authority to consent to or refuse health care under
section 16423 16(h){(2) of this chapter, the attorney in fact may be empowered to ask in the name
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of the principal for health care to be withdrawn or withheld when it is not beneficial or when any
benefit is outweighed by the demands of the treatment and death may result. To empower the
attorney in fact to act under this section, the following language must be included in an
appointment under IC 16-36-1 or IC 16-36-7 in substantially the same form set forth below:

I authorize my health care representative to make decisions in my best interest
concerning withdrawal or withholding of health care, If at any time based on my
previously expressed preferences and the diagnosis and prognosis my health care
representative is satisfied that certain health care is not or would not be beneficial or
that such health care is or would be excessively burdensome, then my health care
representative may express my will that such health care be withheld or withdrawn and
may consent on my behalf that any or all health care be discontinued or not instituted,
even if death may result. My health care representative must try to discuss this decision
with me. However, if I am unable to communicate, my health care representative may
make such a decision for me, after consultation with my physician or physicians and
other relevant health care givers. To the extent appropriate, my health care
representative may also discuss this decision with my family and others to the extent
they are available.

(b) Nothing in this section may be construed to authorize euthanasia.

NOTE: The following amendments were proposed in the Senate after HB 1317 was passed by
the House. These amendments were included in a proposed Conference Committee Report (for
House Bill 1326) which did not receive a Senate vote,

The sole purpose of these amendments is to update the “Out of Hospital Do Not Resuscitate”
statute, 1.C. 16-36-5, so that the same three types of health care providers (physician, advanced
practice registered nurse, and physician assistant) who can approve a DNR ovder as part of a
POST form can also approve an out-of-hospital DNR order.

NEW IC 16-36-5-1.1

“Attending”

Sec, 1.1, As used in this chapter, "attendineg” weans the physician, advanced practice regisfered
nurse, or physician assistant who has the primary responsibility for the treatment and care of the
patient,

IC 16-36-5-9
“Representative”

Sec. 9. As used in this chapter, “representative” means a person's:

(1) legal guardian or other couit appointed representative responsible for making health care
decisions for the person;
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(2) health care representative appointed under IC 16-36-1;

(3) health care representative appointed under IC 16-36-7; or

£33(4) attorney in fact for health care appointed under IC 30-5-5-16.
Credits
Asg added by P.1..148-1999, SEC.12

IC 16-36-5-10
Certification as qualified person

Sec. 10, An attending physician, advanced practice registered nurse. or physician assistant may
certify that a patient is a qualified person if the attending physician, advanced practice registered
nurse, or physician assistant determines, in accordance with reasonable medical standards, that one
(1) of the following conditions is met:

(1) The person has a terminal condition (as defined in IC 16-36-4-5).

(2) The person has a medical condition such that, if the person were to suffer cardiac or
pulmonary failure, resuscitation would be unsuccessful or within a short period the person
would experience repeated cardiac or pulmonary failure resulting in death,

Credits
As added by P.1.148-1999, SEC.12.

16-36-5-11
Execution of declaration

Sec. 11. (a) A person who is of sound mind and at least eighteen (18) years of age may execute an
out of hospital DNR declaration.

(b) A person’s representative may execute an out of hospital DNR declaration for the person under
this chapter only if the person is:

(1) at least cighteen (18) years of age; and
(2) incompetent.
(¢) An out of hospital DNR declaration must meet the following conditions:
(1) Be voluntary.
(2) Be in writing.

(3) Be signed by the person making the declaration or by another person m the declarant’s
presence and at the declarant’s express direction.

(4) Be dated.
(5) Be signed in the presence of at least two (2) competent witnesses.
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(d) An out of hospital DNR declaration must be issued on the form specified in section 15 of this
chapter,

Credits
As added by P.L. 148-1999, SEC.12.

16-36-5-12
Issuance of DNR order

Sec. 12. An out of hospital DNR order:

(1) may be issued only by the declarant’s attending physician, advanced practice registerad
nurse, or physician aggistant; and

(2) may be issued only if both of the following apply:

(A) The attending physician, advanced practice registered nurse, or physician asgistant has
determined the patient is a qualified person.

(B) The patient has executed an out of hospital DNR declaration under section 11 of this
chapter.

Credits

As added by P.L.148-1999, SEC.12.

16-36-5-13

Transfer of patient to another physician

Sec. 13. (a) An attending physician, advanced practice registered nurse, or physician assistant who
does not issue an out of hospital DNR order for a patient who is a qualified person may transfer
the patient to another physician, who may issue an out of hospital DNR order, unless:

(1) the attending physician, advanced practice registered nurse, or physician assistant has
reason to believe the patient’s declaration was not validly executed, or there is evidence the
patient no longer intends the declaration fo be enforced; and

(2) the patient is unable to validate the declaration.

(b) Notwithstanding section 10 of this chapter, if an attending physician, advanced praclice
registered nurse, or physician assistant, after reasonable investigation, does not find any other
physician willing to honor the patient’s out of hospital DNR declaration and issue an out-of hospital
DNR order, the attending physician, advanced pragtice registered nurse. or physician assistant may
refuse to issue an out of hospital DNR order,

(¢) If the attending physician, advanced practice registered murse, or physician assistant does not
transfer a patient under subsection (a), the attending physician, advangced practice registered nurse,
or physician assistant may attempt to ascertain the patient’s intent and attemipt to determine the
validity of the declaration by consulting with any of the following individuals who ate reasonably
available, willing, and competent to act:
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(1) A court appointed guardian of the patient, if one has been appointed. This subdivision does
" fiot requite the appointment of a guardian so that a treatment decision may be made under this
section.

(2) A person dssignated by the patient in writing to make a treatment decision.
(3) The patient’s spouse.

(4) An adult child of the patient or a majority of any adult children of the patient who are
reasonably available for consultation.

(5) An adult sibling of the patient or a majority of any adult siblings of the patient who are
reasonably available for consultation.

(6) The patient’s clergy.
(7) Another person who has firsthand knowledge of the patient’s intent.

{d) The individuals described in subsection (c)(1} through (c)(7) shall act in the best interest of the
patient and shall follow the patient’s express or implied intent, if known.

() The attending physician, advanced practice registered nurse, or physician assistant acting under
subsection (c) shall list the names of the individuals described in subsection (¢) who were consulted
and include the information received in the patient’s medical file.

(f) If the attending physician, advanced practice registered nurse, or physician assistant determines
from the information received under subsection {c) that the patient intended to execute a valid out
of hospital DNR declaration, the attending physician, advanced practice registered nurse, or
physician assistant may:

(1) issue an out of hospital DNR order, with the concurrence of at least one (1) physician
documented in the patient’s medical file; or

(2) request a court to appoint a guardian for the patient to make the consent decision on behalf
of the patient.

(g) An out of hospital DNR order must be issued on the form specified in section 15 of this chapter.

Credits

As added by P.L.148-1999, SEC. 12,
16-36-5-15

Form

Sec. 15. An out of hospital DNR declaration and order must be in substantially the following form:

OUT OF HOSPITAL DO NOT RESUSCITATE
DECLARATION AND ORDER

This declaration and order is effective on the date of execution and remains in effect until the death
of the declarant or revocation..

OUT OF HOSPITAL DO NOT RESUSCITATE
DECLARATION
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Declaration made this day of L1 , being of sound mind and at least
cighteen (18) years of age, willfully and voluntarily make known my desires that my dying shall
not be artificially prolonged under the circumstances set forth below. I declare:

My attending physician or an advanced practice nurse or physician assistant working ander that
physician has certified that T am a qualified person, meaning that I have a terminal condition or a
medical condition such that, if I suffer cardiac or pulmonary failure, resuscitation would be
unsuccessful or within a short period I would experience repeated cardiac or pulmonary failure
resulting in death.

I direct that, if I experience cardiac or pulmonary failure in a location other than an acute care
hospital or a health facility, cardiopuwlmonary resuscifation procedures be withheld or withdrawn
and that I be permitted fo die naturally. My medical care may include any medical procedure
necessary to provide me with comfort care or to alleviate pain.

I understand that I may revoke this out of hospital DNR declaration at any time by a signed and
dated writing, by destroying or canceling this document, or by communicating to health care
providers at the scene the desire to revoke this declaration,

Tunderstand the full import of this declaration,
Signed

Printed name
City and State of Residence

The declarant is personally known to me, and I believe the declarant to be of sound mind. I did not
sign the declarant’s signature above, for, or at the direction of, the declarant. T am not a parent,
spouse, or child of the declarant. I am not entitled to any part of the declarant’s estate or directly
financially responsible for the declarant’s medical care. I am competent and at least eighteen (18)
years of age.

Witness Printed name Date

Withess Printed name Date

OUT OF HOSPITAL DO NOT RESUSCITATE ORDER

L , the attending physician, advanced practice registered nugse, or physician assistant of
, have certified the declarant as a qualified pergon to make an out of hospital
DNR declaration, and I order health care providers having actual notice of this out of hospital DNR
declaration and order not to initiate or continue cardiopulmonary resuscitation procedures on
behalf of the declarant, unless the out of hospital DNR declaration is revoked.

Signed

Date
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Printed name

Medical license number

Credits
As added by P.L.148-1999, SEC.12.

IC 16-36-5-16
Keeping of copies

Sec. 16. Copies of the out of hospital DNR declaration and order must be kept:

(1) by the declarant's attending physician, advanced practice registered ninise, or physician
assistant in the declarant's medical file; and

(2) by the declarant or the declarant's representative.
Credits
As added by P.L.148-1999, SEC.12.

IC 16-36-5-17
Identification devices

Sec. 17. (a) The emergency medical services commission shall develop an out of hospital DNR
identification device that must be;

(1) a necklace or bracelet; and

(2) inscribed with:
(A) the declarant's name;
(B) the declarant's date of birth; and
(C) the words “Do Not Resuscitate”.

(b) An out of hospital DNR identification device may be created for a declarant only after an out
of hospital DNR declaration and order has been executed by a declarant and an attending physician,
advanced practice registered ourse, or physician assistant.

(¢) The device developed under subsection (a) is not a substitute for the out of hospital DNR
declaration and order.

Credits
As added by P.1..148-1999, SEC.12,
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16-36-5-18
Revoeation

Sec. 18. (a) A declarant may at any time revoke an out of hospital DNR declaration and order by
any of the following:

{1) A signed, dated writing,

(2) Physical cancellation or destruction of the declaration and order by the declarant or another
in the declarant’s presence and at the declarant’s direction.

(3) An oral expression by the declarant of intent to revoke.

(b) A declarant’s representative may revoke an out of hospital DNR declaration and order under
this chapter only if the declarant is incompetent.

{¢) A revocation is effective upon communication to a health care provider.

(d) A health care provider to whom the revocation of an out of hospital DNR declaration and order
is communicated shall immediately notify the declarant’s attending physician, advanced practice
registered nuise, or physician assistant, if known, of the revocation.

(e) An attending physician, advanced practice registered nurse, or physician assistant notified of
the revocation of an out of hospital DNR declaration and order shall immiediately:

(1) add the revocation to the declarant’s medical file, noting the time, date, and place of
revocation, if known, and the time, date, and place that the physician, advanced practice
registered nurse, or physician assistant was notified;

(2) cancel the out of hospital DNR declaration and order by entering the word “VOIID” on each
page of the out of hospital DNR declaration and order in the declarant’s medical file; and

(3) notify any health care facility staff responsible for the declarant’s care of the revocation.

Credits
As added by P.L.,148-199%, SEC.12.

16-36-5-19
Health care provider dufies

Sec. 19. (a) A health care provider shall withhold or discontinue CPR to a patient in an out of
hospital location if the health care provider has actual knowledge of:

(1) an original or a copy of a signed out of hospital DNR declaration and order executed by the
patient; or

(2) an out of hospital DNR identification device worn by the patient or in the patient’s
possession,

(b) A health care provider shall disregard an out of hospital DNR declaration and order and perform
CPR if:

(1) the declarant is conscious and states a desire for resuscitative measures;
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(2) the health care provider believes in good faith that the out of hospital DNR declaration and
order has been revoked;

(3) the health care provider is ordered by the attending physician, advanced practice registered
nurse, of physician assistant to disregard the out of hospital DNR declaration and order; or

(4) the health care provider believes in good faith that the out of hospital DNR declaration and
order must be disregarded to avoid verbal or physical confrontation at the scene,

(c) A health care provider transporting a declarant shall document on the transport form:
(1) the presence of an out of hospital DNR declaration and order;

(2) the attending physician’s, advanced practice registered nurse’s, or physician assistant’s
name; and

(3) the date the out of hospital DNR declaration and order was signed.
(d) An out of hospital DNR identification device must accompany a declarant whenever the
declarant is transported.
Credits
As added by P.L.148-1999, SEC.12.

1C 16-36-5-20
Health care provider liability

Sec. 20. A health care provider who in good faith and in accordance with reasonable medical
standards:

(1) participates in the withholding or withdrawal of CPR from a declarant:

{A) by whom an out of hospital DNR declaration and order has been exccuted under this
chapter; or

(B) who has revoked an out of hospital DNR declaration and order when the health care
provider has no notice of the revocation; or

(2) provides CPR to a declarant:

(A) when the health care provider has no notice of the out of hospital DNR declaration and
order; or

{B) after a revocation of an out of hospital DNR declaration and order;
is not subject to criminal or civil lability and may not be found to have committed an act of
unprofessional conduct,
Credits
As added by P.L.148-1999, SEC.12.
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16-36-5-21
Presumption of validity

Sec. 21. (a) If a declarant is incompetent at the time of the decision to withhold or withdraw CPR,
an out of hospital DNR declaration and order executed under this chapter is presumed to be valid.

(b) For purposes of this chapter, a heaith care provider may presume in the absence of actual notice
to the contrary that the declarant was of sound mind when the out of hospital DNR declaration and
order was executed.

(¢) The fact that a declarant executed an out of hospital declaration may not be considered as an
indication of the declarant’s mental incompetency.

Credits

As added by P.L.148-1999, SEC.12.

iC 16-36-5-22
Petition for review

Sec. 22. (a) A person may challenge the validity of an out of hospital DNR declaration and order
by filing a petition for review in a court in the county in which the declarant resides.

(b) A petition filed under subsection (a) must include the name and address of the declarant's
attending physician, advanced practice registered nurse, or phvsician assistant.

(c) A court in which a petition is filed under subsection (a) may declare an out of hospital DNR
declaration and order void if the court finds that the out of hospital DNR declaration and order was
executed:

(1) when the declarant was incapacitated due to insanity, mental illness, mental deficiency,
duress, undue influence, fraud, excessive use of drugs, confinement, or other disability;

(2) contrary to the declarant's wishes; or
(3) when the declarant was not a qualified person.

(d) If a court finds that the out of hospital DNR declaration and order is void, the court shall cause
notice of the finding to be sent to the declarant's attending physician, advanced practice registered
nurse, or physician assistant.

(e) Upon notice under subsection (d), the declarant's attending physician, advanced practice
registered nurse, or physician assistant shall follow the procedures under section 18(e) of this
chapter. -

Credits
As added by P.L.148-1999, SEC.12.

iC 16-36-5-206
Effect upon chain of proximate cause

Sec. 26. The act of withholding or withdrawing CPR, when done under:
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(1) an out of hospital DNR declaration and order issued under this chapter;
(2) a court order or decision of a court appointed guardian; or

(3) a good faith medical decision by the attending physician, advanced practice registered
aurse, or physician agsistant that the paticnt has a terminal illness;

is not an intervening force and does not affect the chain of proximate canse between the conduct
of a person that placed the patient in a terminal condition and the patient's death.

Credits
As added by P.1..148-1999, SEC.12.
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Respecting Choices and Honoring Choices Collaboration

Respecting Chotces {RC) and Honoring Cholces (HC) are national leaders in advance care planning. Both have
unigue histories that include significant collaboration and similarities as well as differences. This Information is
intended to enhance understanding of the relationship between these two entities, clarify any confusion, and
promote collaboration,

Respecting Choices is a non-profit organization that works with conveners, health organizations, and
communities to implement advance care planning (ACP) and shared decision making in serious illness {SDMS!).
Honoring Choices Minnesota is a statewide, collaborative ACP initiative of the Twin Cities Medical Society that
1) supports communities, organizations, and healthcare systems in developing ACP programming and resources,
and 2} serves as the convener of a national network of independent Honoring Choices state or region-specific
ACP initiatives,

A shared goal of both Respecting Choices and Honoring Chaices is to promote collaboration and align delivery of
ACP in ways that best meet the needs of organizations engaging the people they serve in ACP...essentially
ensuring all Americans have access to high-quality ACP. For example, a statewide Honorlng Cholces program may
select to use Respecting Cholces as well as the Center to Advance Palliative Care (CAPC) and Vital Talk if that best
meets the needs of their particlpating organizations and the diverse populations in their communities. Essentially,
Respecting Choices and Honoring Choices work together to ensure cohesive, consistent delivery of services.

+ A national non-profit organization « A multi-state/region national network of
« Provides programs that ensure alf individuals independent ACP programs licensing the

and their families are engaged and supported Honoring Choices brand, sharing its mission, and
to prepare for future healthcare decisions and utilizing its madel
that those decisions are in line with goals and s HC national network convened by Honoring
values Choices Minnesota (HCM), a collaborative,

e Provides consultation working with conveners, statewide ACP initiative of the Twin Cities

Medical Society which strives to make ACP the
community’s standard of care for all adults and
ensure that every person’s healthcare choices
are clearly defined and honored
« HCM serves as a convener, connector, and
coordinator for ACP programming with
communities, organizations, and healthcare
systems in MN

health systems/organizations and communities
to implement a system for ACP and SBMS

ACP and SDMS! programs address key design Uses one or more of these programs to achieve
elements and focus on systems to support the their mission: Respecting Choices; Vital Talk; The
process Conversation Project; Serious liness at Ariadne

Provides full implementation, education, and Labs; National POLST program; CAPC, and state-
consultation services based programs.
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Facilitator, Instructor, Faculty certification
including communication skills development
courses to meet needs of different populations

Professional-level online + classroom curricula
CEUs available for nurses and social workers

CME/MOC available for physicians and advance
practitioners

Has own ACP Facilitator training for healthcare
professionals and community velunteers;
outreach and engagement opportunities for
communities at-large

Some national network partners choose to use
the RC Facilitator training or a variety of
educational trainings

Consulting services through customized

agreemenis

Quarterly Faculty and Instructor conference

calls that promaota collaboration through

sharing best practices/challenges and strategies
for spread and sustainability

» Monthly e-newsletters

Semi-annual Honoring Choices Conference
Ongoing advisory conversations to expand and
guide statewide ACP initiative

Quarterly national network conference calis to
share tools/program updates/information
Perlodic e-newsletters, referrals/connections for
collaboration and partnerships

We would like 1o extend our gratitude to Ellen DiPaola, who led this effort, and to the National Advisory
Committee, comprised of both RC and HC members, for their significant contributions. Thank you!

— a2

Stephanie Anderson, DNP, RN
Respecting Choices, Exacutive Director

iz
_Tespeciifgcligices,org; 60

%Hé“[w%'““"’
KéFry Hjelmgren
Honoring Cholces Minnesoia, Executive Director
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From:
Sent:
To:
Subject:

Respecting Choices <info@respectingchoices.org>

Wednesday, June 17, 2020 1:03 PM

Keith Huffman

Respecting Chojces Extends Use of COVID-19-Specific Materials

Ongoing Availability of Respecting Choices COVID-19 Resources

Respecting Choices (RC) is proud o be among the many organizations that
worked rapidly o meet the needs of clinicians and communities as they faced
the chailenges of the COVID-19 pandemic.

In March, RC created a complimentaiy tool kit for widespread use, grounded in
our 20-year history of experience and research but specific to the unigue
circumstances that COVID-19 created for patienis and families. The tools were
designed 1o be used as stand-alone materials without additional educational
“training” requirements. The need for these tools is unfortunately lasting longer
than we hoped due to ongoing persistence of the disease. For that reason,
these COVID-19.-specific materials will remain available to use through
the end of 2020,

These coniplimertary materials include the Proactive Care Planning for
COVID-19 conversation guides, scheduling guides, and patient/family facing
materials that describe the importance of knowing treatment preferences
before a medical crisis, especially in the context of COVID-19.

After June 39, 2020, the Respecting Choices Nationally Certified Decision
Aids, which are more broadly applicable for individuals with any serious
iiiness, will remain available for purchase. Click here to purchase RC
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Decision Aids at our Online Store. If you are interested in a Subscription
Agreement for RC Decision Aids {with ability to co-brand), click here.

A SYSTEM FOR PERSON-CENTERED DECISION MAKING THAT TRANSFORMS HEALTHCARE

808-473-1025 - info@respectingchoices.cig
P.O. Box 258, Oragon, Wi 53575
©Respecting Choices, A Division of C-TAC Innevations

You are receiving this email because of your relationship with Respecting Choices®. Not interested
anymore? Upsubscribe siow.

®
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The Indiana Patient Preferences Coalition (IPPC) is a coalition of
professionals in health care, ethics, law, and senior services committed
to honoring patient treatment preferences, Key timepoints in the

Development of the Indiana POST are noted below,

2010 - The group first formed to explore the development of the
| Indiana version of the POLST Paradigm (www.polst.org).

2012 - Legislation to create the Indiana POST introduced by
Representative Tim Brown, MD (R - Crawfordsville).

2013 - Indiana POST legislation reintroduced by Representative

Brown as HB 1182. It passed unanimously in the House (95 to 0) and

law, taking effect July 1, 2013.

2016 - Arevised version of the Indiana POST Form was issued by
the Indiana State Department of Health in December 2016.

2018 - Legislation introduced by Representative Cindy Kirchhofer (R
- District 89) to update the POST legislation and modify the Indiana
Health Care Consent Act. HB 1119 passed unanimously in the House

(91 - 0) and Senate (49-0), taking effect July 1, 2018.

Indianapolis Medical Society Article on POST (reprinted with
permission) provides background information about the development

of the original Indiana POST legislation.
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The IPPC Officers

The following individuals serve as officers for The Indiana Patient

Preferences Coalition. Download our bylaws by clicking here.,

Lindsay Weaver, MD

IPPC Executive Director

Assistant Professor of Clinical Emergency Medicine,

Susan Hickman, PhD

IPPC Associate Director
Professor, Indiana University School of Nursing

Co-Director, IUPUI RESPECT Center

Katie Hougham, HFA, MBA

IPPC Secretary
Associate Vice President of Population Health

Aging and In Home Services of N.E. Indiana
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Supporting Organizations

The following organizations provided public support for legistation to

create and update the Indiana POST Program.

e Center for Parish Nurses

o CICOAAging & In-Home
Solutions

e Coalition of Advance Practice
Nurses of Indiana

e Community Health Network

o Flder Law Section, Indiana
State Bar Association

e Health & Hospital Corporation

e Honoring ChoicesIndiana

e [ndiana AARP

e Indiana Health Care
Association _

¢ Indiana Hospital Association

» {ndiana Medical Directors
Association

e [ndiana Osteopathic
Association

e |ndiana Rural Health
Association

e |ndiana State EMS Commission

e |ndiana State Medical
Association

Indiana Academy of Family
Physicians

Indiana Alzheimer’s
Association

Indiana Association for Area
Agencies on Aging

Indiana Association for Home
and Hospice Care

Indiana Chapter of the
American College of
Emergency Physicians

Indiana Chapter of the
National Academy of Elder Law
Attorneys

Indiana Fire Chiefs Association
Indiana Geriatrics Society i
Indiana State Nurses
Association

{U Health Goshen

IU Health Systems

Lutheran Hospital of Indiana
Memorial Hospital and Health
Care Center

Q-Source

St. Mary’s Health, Evansville

© 2019 The Indiana POST Program

www.Indlanapost.org/about/
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This is the National POLST Form and can only be completed in states that
have adopted it (it is valid in most states). Check with your POLST Program
(www.polst.org/map) to determine if your state uses this version.

Mational POLST Form

The National POLST Form is a portable medical order. Health care professionals should complete
this form aonly after a conversation with their patient or the patient’s representative. The POLST
decisien-making process is for patients who are at risk for a life-threatening clinical event
because they have a serious life-limiting medical condition, which may include advanced frailty
(Www.-_g_g}iste'r'fz;/gu%dan‘ne—ap‘pm;;ria*t@patients~;:)f;§f).

This form should be obtained from a health care provider.
It should not be provided to patients or individuals to complete.

Printing the National POLST Form
1. Do notalter this form.

2. This national form must be adopted by the state hefore it can be completed in that state
as a valid POLST form. Find your POLST Program coptact at www.polst.org/masn —this is
because some states have added information on page 2, have added a border, or have
requirements about the color of the form.

3. Print BOTH pages as a double-sided form on a single sheet of paper.
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HIPAA PERMITS DISCLOSURE OF POLST ORDERS TO HEALTH CARE PROVIDERS AS NECESSARY FOR TREATMENT] Medical Record # (Opticnal)
SEND FORM WITH PATIENT WHENEVER TRANSFERRED OR DISCHARGED

National POLST Form: A Portable Medical Order
Health care providers should complete this form only after a conversatioti with their patient or the patient’s representative.
] The POLST decision-making process is for patienits who are at risk for a Eife—threa'tening clinical event because they have a
serfous fife-limiting medical condetion whnch may include advanced frajlty (wga cgg[guxda c-2pp! opna-g’rent p __ __

‘Patient Information. o - Having a POLSTform is-always voluntary..

Thisis a medical order, | patient First Name:

not .an' advarfce directive. Middle Namefinitial: Preferred name:

For information about st ' Suffix U, 51, etc)

X £ ame.. LTI {31, Or, ec)s

POLST and to understand |

this docu ment, visit: | DOB-{merfddfyyyy): / /o State whare form was completed:
www.polst.org/form Gender: (™ [JF [TIX Social Securily Number's last 4 digits (optionaiy oo
A. Cardmpulmonary Resusmtatlon Grders, Follow these orders |f patlent has no pulse and is not hreathmg .
. F'l [j YES CPR: Attempt Resuscitation, including mechanical ventilation, D NO CPR: Do Not Attempt Resusmtatton.
. % defibrillation and cardioversion. (Requires choosing Full Treatments {May choose any option in $ection B)
T in Section B)

B lmtnal Treatment Orders FolEuw these crders if patlent has a pulse and/or is breathmg

Reassess and discuss interventions with patlent or patient representative reguiarly to ensure freatments are meet:ng pat;eﬂt’ s vare goals
Consider a time-trial of interventions based on goals and specific cutcomes,

1 [ Full Treatments {required if choose CPR in Section A}. Goal: Attempt to sustain life by all medically éffective means. Provide
appropriate medical and surgical treatrments as indicated to atfemptto protong life, incuding intensive care.

] selective Treatments. GoalAttempt to restore function while avoiding intensive care and resuscitation efforts (ventilator,

defibrillation and gardioversion). May use non-invasive positive afrway pressure, antibiotics and WV fluids as indicated. Avold Intensive
care, Transfer to hospital if treatment needs capnot be met in current fecation,

‘Aiﬁ‘i;i:k‘l" .

D Comfort-focused Treatments, Goal: Maximize comfort throush symptom management; allow natural death. Use oxygen, suction
and manual treatment of airway ohstruction as needed for comfort, Avold freatments listed in full or select treatments unless consistent
with comfort goal, Transfer to hospital only if comfort cannot be achieved in current setling,

: C Add!tlonal Orders or Instructions. These orders are inaddition %o those aboiz (e.g, , blood products d;alvms] , :
: [EMS protocols may limit emiergency responder ability to act on orders in this section, j

'D. Medically Assisted Nutrition (Offer food by mouth if desired by patiernit, safe and tolerated)
1 provide feeding through new or existing surgically-placed tubes. || No artificial means of nutrition desired
L} Tria perlod for artificial nutrition but no surgically-placed tubes  [] Not discussed or no decision made (provide standard of care)

Lal

Pick

| 1 understand this form is volu ntary | have discusse my treatment ticns and goals of carerwith y proider If sigriing as the
patient’s representative, the treatments are consistent with the patient’s krown w;shes and in their best interast,
¢y (requtred)

The most recently comipleted valid
POLST form supersedes all previously
comgleted POLST forms.

If other than patient,
print full name:

Authority:

1 have discussed this order with the patient or his/her representative. The orders reflect the patlent’s known wishes, to the best of my kno%edge.
{Note: Only licensed health care providers authorkzed by law to sign POLST formyin state where completed may-sign this crder]

{required) Date {rim/ddfyyy): Required | Phone# ( ]
7 /1
Printed Full Name: Licensa/Cert. #:
Supervising physician ‘ License #:
signature; CIn/a
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http://www.polstgr.g/guidanceapprQp_lli!tecpatients-pdf
http://www.polst.org/form

National POLST Form —Page 2 *EEEFATTACH TO PAGE 1¥¥#dhs
Patient Full Name:

IR R SR Contact lnformation (Optaonal but: helpfu!} _ St
Patxent‘s Emergenc:y Contact (Nete Llstmg g person here does not grant them au’chortty tobea Eegal representatwe Oniy an
advance directive or state law can grant that authority.)

Fll: Name: ] Legal Representative gzzf}f # )
[_1 other emergency contact Night: { )
Primary Care Provider Name: ‘ Phone:
{ )
Name of Agency:
B Patient is enrolled in hospice ' Agency

Agency Phone: ( ¥

{ Reviewed patient’s sdvance directive to confirm D \’ES date of the dﬂmment reviewed:

no conflict with POLST orders: [T conflict exists, notified patient {if patient lacks capatity, noted in charg)
{A POLST form does not replace an advance "] Advance directive hot available
directive or living will) I:] No advance directive exists
Chetk everyone who [ 1 patient with decisiorn—making, capacity || Court Appointed Guardian {1 parent of Minor
participated in discussion: || Legal Surrogate / Health Care Agent.  [_] Other:

Date {mm/dd/yivy): Phone i

Professional Assisting Health Care Provider w/ Form Completion {if applicable):
B Full Name: / / ( )

[ social Worker [ Nurse []Cleray [} Other:

This-individual is the patient’s:

s  Completing a POLST form:
- Providershould document basis for this form in the patient’s medical record notes.
- Patient representative is determined by applicable state law and, in accordance with state law, may be able execute or void this
POLST form only if the patient lacks decision-making capacity.
- Onlylicensed health care providers authorized to sign POLST forms in their state or D.C. can sign this form. See-www.polst.org/state-
signature-requirements-pdf for who is authgrized in each state and D.C. '

- Original (if available) is given to patient; provider keeps a copy in medical record.

- Last4 digits of SSN are optional but can help identify / match a patient to their form.

- {fatranslated POLST form is used during conversation, attach the translation to the signed English form,

o Usinga PDLST form:

- Anyincomplete section of POLST ¢reates nio presumption about patient's preferences for treatment. Provide standard of care.

- Nodefibrillstor (including autemated external defibrillators) or chest compressions should be used if “No CPR” is chosen.

- For all options, use medication by any appropriate rfoute, positioning, wound care and other measures to relieve pain and suffering.

= Reviewlnga POLST form: This-form does not expire but should be reviewed whenever the patient:

{1} is transferred from one care setting or level to another;

{2) has a substantial change in health status;

(3} changes primary provider: or

{4) changes hisfher tréatment prferences or goals of care.
»  Modifyihg a POLST form: This form cannot be madified, If changes are needed, void form and complete a new POLST form,
e Volding a POLST form:

- Fapatient or patient representative {for patients lacking capacity) wants tovoid the form: destroy paper form and contact patient's
health care provider to void orders in patient’s medical record {and POLST registry, if applicable). State taw may Hmit patient
represantative authority to void.

- For health care providers: destroy patient copy {if possible), note in patient record form is voided and notify registries {if applicable).

= Additional Forms, Can be obtained by going to wivw.polst orsffcrm
s Aspermitted by law, this form may be added to a secure electronic registry so health eare providers can find it.

State Spacific Info For Barcedes /1D Sticker
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. Natiﬁnai PQLST

= www.pckiorg

Some states have legislative or regulatory barriers that make adopting the National POLST Foim
impossible at this time. More information is available at polst.org/form-providers

s Adopted: these are the programs-that have adopted the National POLST Form as their state form

»  Actively working to adopt: these are programs who have notified the Natfonal Office that they are
actively working to adopt the form, likely withinrthe next year. They are either adopting the form
s is or with minor edits.

e  Considering: these are programs who have notified the National Office that their program is.or
will be considering adopting the form sometime in the next five years (several states have
periodic revisions of their form and are waiting uniit that time to consider the change).

Ifyou have any questions about how your state is listed, contact admin@polst.org or your program leader
{click on your state at www.polst.org/map for contact inforimation).
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This agreement should be reviewed by all parties to the agreement. The form of communication shall be
appropriate to the needs and preferences of each party. The aduit should sign in the presence of a
notary. Each Supporter will acknowledge by signature his/her/their role as determined by the
adult.

This document is not intended to create an agency agreement between the adult and any Supporters listed
in this document. Supporters do not owe a fiduciary duty to the adult subject to the agreement and have
no authority to make decisions for the adutt.

If you have any questions about your legal rights, please talk fo an attorney.

Notice te Third Parties: Under Indiana law, a request or decision made or communicated with the assistance of a
supporter shall be recognized as the request or decision of the adult, An agreement that complies with Indiana Code
29-3-1-14(7) is presumed valid. A party may rely on the presumption of validity unless the party has actual knowledge
that the agreement was not validly executed. A person who, in good faith, relies on or declines to honor an
authorization in an agreement is not subject to civil or criminal liability or to discipline for unprofessional conduct. A
supporter who performs supported decision making in good faith as specified in an agreement is immune from civil or
criminal liability resuliing from the adult's decision unless the act or omission amounts to fraud, misrepresentation,
recklessness, or willful or wanton misconduct,

Today's date is: t_m

My full name is: 1

ki N e b A A 41 e R

My date_ of birth is: J My telephone number is:

My address IS

My e-mail address is: Jw

| want to have peaple | trust help me make decisions. The people who will help me are called
Supporters. | can say what kind of help my supporters will give me.

I understand:
O §can talk to an attorney before | sigh this agreement.
O This agreement is because | want Supporters to help me make decisions.
O My Supperter cannot make decisions for me.

O My Supporter is not liable for any consequences or decisions 1 make untess my Supporter'sactions

or omissions amount to fraud, misrepresentation, recklessness, or willful or wanton misconduct.

[1 1can end or change this agreement when | want to. | must let my Supporters know aboutany
changes | make to this agreement. Anyone with a copy of the agreement should get a copy of the

change in writing.
[1 | can change my list of Supporters when | want to.
1 My Supporter(s) can quit if he/she/they wants to,

SDM Agreement - Page 1 of 8 . ‘ Version 9 (02.18.2019)
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If 1 have more than one Supporter in any area, | want those Supporters to work jointly {together)
unless | note otherwise below or in the Supporter Appointment Addendum.

I want support to help me make decisions about:

O Finances

Supporter(s): iu I N N .

How | want help:

TopiEé/ faéks forspemf;c help: |

O Physical Health

Supporter(s): ;M 7

Howlwanthelp: e i .

e

I B
i
H

opics/Tasks for specific help:

R = T &=

5

|

i

o
2
!
1

s = tBos Top = e =.:£:«i!

(Continued next page)
SDM Agreement - Page 2 of B Version 9 (02,18.2019)
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0 Mental Health

Supporter(s) B T T
How | want help:
'I_'op1cs/Tasks for prE'i'ﬁC he[p: o - o
0 Legal Matters
Supporter(s): { Corm o S e e - S
How | want help
-
i
%
|
ii N T h et
Toplcs/Tasks for ;pecmc heip |
?3

SDM Agreement - Page 3 of 8

(Continued next page)

Version ¢ (02.18.2019)
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O Services and Supports

Supporter(s): EL

Howiwanthelp: |
Topics/Tasks for specific help:

%

=4

0 Education

Supporter(s): ;r

How | want hélp:

"

i

Topics/Tasks for specific help:

=R

T

AR

(Continuad next page)

SDM Agreement - Page 4 of 8

Version ¢ {02.18.2019)
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O Work

Suporter(s) f et e e i A e e
Howlwanthelp:
!
1
|
!
3 e mp m i e e i i rrrm vt
TOP]CS/ Tasks for spec1ﬁc help B “
E‘
O Commumty mengousmg

Supporter(s): '
How I want help: R ' ‘ VR

SRR AP it FEEHTETEY e

B

£

2

5

I

p i

¢

Tl = e = T S e S T T ST TR TR R S T T RN DOPIN -

(Continued next page)

SDM Agreement - Page 5 of B Version & (02.18.2019)
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O ower [

Supporter(s): T : I o w}

How | want helf;-ﬁ"_

Topics/Tasks for specific help:

i

g

%

0 Other { S ' S - o
Supporter(s): ir“ o | o

How | want help: | |

Topics/Tasks for specific help:

%’.—1’.‘-—.‘%‘3' FEREE 3 & VAR # s £ Bz = '«’.-‘.-’.-‘?.‘z‘ﬁi—?—f.‘-:“‘:

{Continued next page)
SDM Agreement - Page 6 of 8 Version 9 {02,18.2019)
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| understand that certain documents may give my Supporters more authority in my life or access
to my personal information. | am including those documents as part of this agreement:

O Authorization for Release of Records
[ Health Insurance Portability and Accountability Act (HIPAA)Release
O Family Educational Rights and Privacy Act (FERPA) Release
O Other Releasef | |

O Letters of Guardianship [ O Temporary / O Permanent]

O Guardianship of the Person and Estate

O Guardianship of the Person
O Guardianship of theEstate

1 Power of Attorney

[ Protective Order

O Educational Surrogate Authorization

0 Trust Documents

1 Health Care Representative Authorization

O Psychiatric Advanced Directive

1 Representative Payee Authorization

O LivingWill

1 Other ;

List of Supporters
Supporter Name Addendum Attachment No.
. : . —

SDM Agreement - Page 7 of 8 Versfon 9 (02,18.2019)
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Signature of Adult

This supported decision-making agreement starts right now and will continue until the agreement
is stopped by me. | have reviewed, agree with, and understand all the information contained in this
agreement.

My signature:

My full name: F _ ‘ ‘ :

Today's date:

Guardian Consent (if applicable)
I am the legal guardian for the above-named individual. | consent to this Agreement.

Notes or limitations {if any):

e ’ et

My signature:

My full name: r B - : )
Today's date: [: ] N |
Sighature of Notary
ate of [MWMN_HWWI
Countyof | |
This dqc_u_ment_ was acknowledged before me ont ] _ ) 1 (date)
by L et e W.E {name of person completing this form).
Signature of Notary Printed Name of Notary

Notary Seal, if any:
My commission expires

WARNING: PROTECTION FOR ADULTS WITH A DISABILITY

If a person who receives a copy of this agreement or is aware of the existence of this agreement has cause to believe that the adult
with a disability is being abused, neglected, or exploited by the supporter, the persen shall report the alieged abuse, neglect, or
exploitation to Indiana Adult Protective Services at (800) 992-6978,

This product is supported by grant No. 90EJIG0007-01-00 from the Administration for Community Living (ACL), U.S. Department of
Health and Human Services (DHHS). Grantees carrying out projects under government sponsorship are encouraged to express freely
their findings and conclusions, Therefore, points of view or opinions do not necessarily represent official ACL or DHHS poticy.
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COALITION 16 TRANSFORM
ADYANCED CARE H

Value of Advance Care Plahning

ACP was selected as an ACT Index measure hecause it captures a process that has the potential to
improve the experlences of Individuals during periods of serious or sudden Hiness when their
decision-making capacity is lost, as well as at the end of their lives, while reducing out-of-pocket and
system-wide healthcare costs that might otherwise be incurred from unwanted or unnecessary
treatment.

A 2017 consensus panel defined ACP as follows:

“(1) Advance care planning is a process that supports adults at any age or stage of health in
understanding and sharing their personal values, life goals, and preferences regarding future
medical care.

(2) The goal of advance care planning is to help ensure that people receive medical care that is
consistent with their values, goals and preferences during serious and chronic illness.

(3) For many peopls, this process may include cheosing and preparinganother trusted person or
persons to make medical decisions in the event the person can no longer make his or her own
decisions.”**

Prior research has shown that ACP improves expetience of * Advance care planning improves
care for patients and families. When compared to patients the value of care and increases

who did not recelve ACP services, patients who engaged in guality of care and outcomes while &
ACP reported increased satisfaction with the information - decreasing costs to patientsand

provided to them in the hospital, how much they were g the healthcare system.
listened to by their providers, and their involvement in S
decision-making.1 Studies have shown that ACP can also improve goal concordant care and reduce
post-traumatic stress, depression, and anxiety in family members and caregivers of individuals with
serious illness.1%15 Patients who participate in ACP conversations are also more likely to be admitted
to haspice earlier, and longer hospice stays are assoclated with better quality of life.*®

Research also suggests that ACP may reduce hospitalizations and unwanted procedures. These
studies associate increased ACP with fower rates of patient ventilation, resuscitation, intensive care
unit admissions, and hospitalization rates.172 Additionally, ACP can help identify which procedures
are unwanted and reduce unnecessary treatment, leading to a decrease in costs in the 12 months
prior to a patient’s death.*?

ACT index Advance Care Planning Measure

The ACT Index ACP measure captures the percentage of Medicare beneficiaries using two ACP
Current Procedural Terminology (CPT) codes and is calculated using Medicare fee-for-service (FFS)
claims data. In 2016, the Centers for Medicare & Medicaid Services (CMS) added CPT codes 99497
and 99498 to the Medicare Physician Fee Schedule (PFS), making voluntary ACP a reimbursable
service for Medicare beneficiaries under the PFS and the Hospital Outpatient Prospective Payment

Advance Care Planning | May 19, 2020 8
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System (OPPS).20 As discussed further below, while ACP is appropriate for individuals at any age or
stage of health, the ACT Index ACP measure only captures Medicare FFS beneficiaries.

Before the introduction of these CPT codes, physicians could only bill for ACP discussions that
occurred during an introductory “Welcome to Medicare” appointment for new beneficiaries.? CMS
defines voluntary ACP as “a face-to-face service hetween a physician (or other qualified health care
professional) and a patient discussing advance directives with or without completing relevant legal
forms.” These codes are described in Table 1.

Tahle 1. Medicare Billing Codes for ACP

‘Billing  Description
Code

99498  “Advance care planning including the explanation and discussion of advance directives
such as standard forms {with completion of such forms, when performed), by the
I physician or other gualified health care professional; each additional 30 minutes,”?3

L

CPT 99497 reimburses providers for up to 30 minutes of ACP with the patient and their family
member or caregiver with a minimum discussion length of 16 minutes. CPT 99498 reimburses the
provider for an additional 30 minutes of ACP discussions. Providers who can perform ACP services
are health care professionals using a team-based approach to include “physicians, nonphysician
practitioners (NPPs) and other staff under the order and medical management of the beneficiary’s
treating physician.”

Providers can bill for ACP services using the new Medicare billing codes on the same dayora
different day as most other appeiniments where they provide other evaluation and management
(E/M) services. The CPT codes can also be used “during the same service period as transitional care
management services or chronic care management services and within global surgical periods.” There
is no limit on the number of times a provider can hill for ACP services in a year, as a patient’s wishes
may change if their health status changes.?

Providers are prohibited from reporting codes 99497 and 99498 on the same date of service as
certain critical care services.?® Advance care planning discussions are only covered with no cost to a
patient during their Annual Wellness Visit (AWV); if these discussions occur in any other context, the
patient will be responsible for paying Medicare Part B copays for the service.?” These limitations are
discussed in more detail balow.

Providers can furnish ACP services in facility and non-facility settings, as there are no place-of-service
timitations for providers.?® A 2019 study of 2016 and early 2017 Medicare clalms and Census Bureau

Advance Care Planning | May 19, 2020 9
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data found that in 2016, internists billed Medicare for the most ACP claims (65%), followed by family
physicians (22%), gerontologists {5%)}, and oncologists/hematologists (0.3%). The study also found
that most patients with ACP claims were female, over age 85, enrolled in hospice, and died in the
study year, 2330

An ACP conversation may include discussion of advance directives (AD) but completing an AD is not a
requirement to bill for the ACP service, ADs are legal documents that specify the types of medical
care a person would like to receive if they are unable to make the decision.®* Under the Medicare
ACP codes, providers can bill for end-of-life planning discussions with or without the creation of an
AD.*2Table 2 below dascribes ADs and other types of ACP documents that may be generated asa
resuit of the ACP process.

Table 2. Types of Documents That May Result from ACP

| Advance According to the National Cancer institute (NCt}, an ADisa "!egal document that states
| Diractive a person’s wishes about receiving medical care if that person is no longer able to make
medical decisions becaus of i 34

i Medical Power ACS defmes medical power of gttorney as a document in Wthh a person hames a proxy
f of Attorney to make healthcare decisions an thair hehalf if they bacome unable to do so. A physician
i must certify that the patient is unable to make their own decisions.*® A medical power

Limitations to Measuring Advance Care Planning

Limitations to Billing for ACP under Medicare

Measuring the rate of ACP using CPT codes has several limitations, First, ACP conversations shorter
than 16 minutes are not reimbursablé using the Medicare CPT hilling cades, and some providers may
find it difficult to integrate ACP discussions of this length into their clinical workflows,* CMS suggests

Advance Care Planning | May 19, 2020 _‘ ' 10
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that providers hill to a different E/M service code if the ACP conversation is shorter than 16 minutes,
“orovided the requirements for billing the other E/M service are met.”* Therefore, some ACP
services may be captured through E/M codes beyond the 99497 and 99498 CPT hilling codes, and
would not be counted towards the ACT Index measure score,

Further, Medicare reimbursement alone may not be high enough to incentivize providers to have ACP
discussions; physicians are reimbursed about $80 for the first 30 minutes of ACP discussions and $75
for an additional 30 minutes.®®

Place-of-service limitations affect the ability to use “incident-to” billing, which is required for non-
providers to hill for ACP services. “Incident-to” hilling requires that a supervising physician must be
available in person to participate in the service as needed and address questions.** For example, if
ACP is performed in a hospital by a social worker, nurse, or chaplain, then the services cannot be
billed to Medicare.

As noted above, Medicare beneficiaries do not have to pay for ACP discussions that occur during their
yearly Medicare Wellness Visits, but they are responsible for paying Medicare Part B copayments if
the ACP discussions happen at any other time.*® This may dissuade patients from having ACP
discussions during non-weliness appoiniments.

Limitations of the ACP ACT Index Measure

The ACP Index measure is presented as a proxy for the relative " Not alf ACP services are billed
levels of ACP from state to state. By its definition, the ACP .~ and, canversely, not all ACP
measure does not capture all ACP conversations that may occur. . codes reflect high quality

For example, the ACP index measure captures the percent of " ACP, documentation, or goal

traditional FFS Medicare beneficiaries who receive ACP services in cohcordant care.
a state and does not account for Medicare Advantage (MA) : :
beneficiaries.

Conversely, conversations related to ACP may occur with medical staff or non-medical professionals
wha are not covered by (or eligible for) the billing codes included in the measure, The measure also
does not capture the quality of the ACP conversatians that accur, whether they resuit in advance
directives or POLST completion, or whether the care that patients ultimately recelve is concordant
with the wishes they discuss in ACP conversations and express in the documents they complete.

Finally, these ACP data are relatively new, as the CPT codes went into effect in 2016. Some of the
observed increases in ACP since 2016 may be due to providers improving their awareness of and
ability to capture the new ACP CPT codes. From 2016 to 2017, C-TAC found that the number of
Medicare beneficiaries with ACP claims increased by approximately 70% and the number of providers
billing for ACP services increased by about 48%.% Of note, billing for ACP remains low across states,
with the US national value of the 2017 Medicare FFS heneficiaries with ACP at 2.12% (See Appendix A;
State interview Considerations for more information).

Advance Care Planning { May 19, 2020 11
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SECURE ACT: RETIREMENT ACCOUNT
CHANGES EVERY ELDER LAW ATTORNEY|
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IMPORTANT TERMINOLOGY

Applicable distribution period (ADP) = the time period in which distributions must be
withdrawn from the account

The optimal situation would be to use the beneficiary’s life expectancy as the ADP

Required minimum distributions (RMDs)= the amount that must be withdrawn on an
annual basis from the retirement account

More can be withdrawn, the RMD is the floor for withdrawals

Stretch = the ability to withdraw RMDs over the life expectancy of an individual
The ADP is the life expectancy of the individual

Allows funds to continue to grow in the account, tax-deferred



CALCULATING RMD

In each year in which a distribution is required, the prior year end account

balance (as of 12/31) by a life expectancy factor called the divisor or
Applicable Distribution Period (“ADP”)

ADP is obtained from an IRS table

The RMD must be withdrawn by the end of the distribution year; failure to

withdraw the RMD amount results in a 50% penalty and the filing of Form
5329

Withdrawing more than the RMD in a given year does not give o
participant a credit against future RMDs; each year is handled individually



DECEDENT'S RMD

On the participant’s death, the beneficiary must take the participant’s RMD if the
participant didn’t take it prior to his death

Did the participant die before or after his RBD which is April 1 of the year after the
participant reaches the age of 722

If the decedent died after his RBD, was the RMD taken before the date of death?

If already taken, the beneficiary is not required to take any additional distributions in
the participant’s year of death

If the decedent died after his RBD but before he took his RMD, the RMD must be
distributed to the beneficiary during the year of death.



BEFORE THE SECURE ACT

Most beneficiaries could stretch RMDs over their life expectancy
Must be a designated beneficiary (have a heartbeat)
If not a designated beneficiary, then the ADP is 5 years
For trusts, the beneficiaries of the trust will be treated as been designated as beneficiaries

If all beneficiaries under the trust entitled to receive distributions from the retirement account are individuals, the beneficiary with
the shortest life expectancy is the designated beneficiary for purposes of determining the ADP



DESIGNATED BENEFICIARY

Beneficiary must be living and identifiable so life expectancy can be calculated

If a group of beneficiaries is named, such as children, all beneficiaries must be
individuals, and the oldest beneficiary’s life expectancy is used

If even a dollar is paid to a non-individual such as a charity as of the beneficiary
finalization date (9/30 of the year after the participant’s death), the participant is
deemed to have no designated beneficiary

Trusts can be beneficiaries if they qualify as see-through trusts



THE SECURE ACT:

WHAT'S
CHANGED?

Key Changes

* Required Beginning Date (RBD): the date when distributions are
required to begin. Changed from the year owner reaches age
70%2 to the year owner reaches 72.

*No age cap on contributions to Traditional IRAs. Still need to be
earning income. Prior to year 2020, the age cap was the year
the owner reached 70 V2.

* No changes for Roth IRAs. Can still contribute at any age.

*  Both of these changes seem to be in response to
longer life expectancies and people working longer.

* Looser rules for annuities in 401(k) plans:

* Pre-SECURE — employers had to hire costly financial experts to
audit an annuity provider’s books or do it themselves.

* Post-SECURE — employers can now rely on state insurance
departments in making a determination whether an insurer can
deliver on promises.

* Also, extension of “safe harbor” protections for plan sponsors
when they select annuities.



Key Changes
TH E S E C U R E A C T: * Funds in inherited retirement plans must be distributed out of the plan by 10

years (the “10-year rule”), with certain exceptions. There are no RMDs during the
10-year period. This is the so-called “Death of the Stretch.”

)
W H AT S * Prior to year 2020, inherited retirement plans could be distributed over the life
expectancy of the Designated Beneficiary (the “Stretch”). The Stretch still applies

c H A N G E D ? to retirement plans in which the owner died prior to January 1, 2020.

" Prior planning frustrated by increased income taxes, loss of creditor protection,
and loss of centralized asset management.




EXCEPTIONS TO THE 10-YEAR RULE

Eligible Designated Beneficiary

= Surviving Spouse (the pre-2020 rules still apply)
= Minor Child
" Disabled individual as defined in IRC 72(m)(7)

®* Chronically ill individual as defined in IRC 7702B(c)(2)

" Individual not more than 10 years younger than the deceased retirement plan owner

= Must be EDB on the date of death of the account owner. One-time determination.



Nothing changes:

I F TH E Treat it as his/her own retirement plan by designating
himself /herself as the account owner;

E I_ I G I B I_ E Treat it as her/his own by rolling it over into her /his IRA,
qualified employer plan, 403(a) plan, 403(b) plan, or 457

D ES I G N AT E D 1?::2: ::irmself/herself as the beneficiary rather than the owner.

No RMDs required until the spouse reaches his or her RBD (72
B EN E F I c I A RY under the SECURE Act), but this is only available if the spouse
has total control over the disposition of the plan assets
I S TH E If beneficiary is a trust for the benefit of the spouse, spouse
would need to be trustee with the power to control

distributions. Otherwise, no spousal rollover and the life
expectancy of the spouse must be used to determine RMD:s.
Distributions to the surviving spouse would begin when the IRA
owner dies, not at the spouse’s RBD

Benefits of treating as your own — RMDs at age 72, can make contributions, and
can roll over any amount into or out of the inherited plan



CHARITIES ARE NOT DESIGNATED BENEFICIARIES

Since charities are not individuals, they are not designated
beneficiaries

Combining a charity as beneficiary with individuals means the
IRA has no designated beneficiary per IRS rules

If client wishes to name a charity as beneficiary, consider
establishing separate accounts for the charity and for individual

beneficiaries



IF THE
DESIGNATED
BENEFICIARY

1S A CHARITY. ..

Charities are not eligible designated beneficiaries, but
do not pay income taxes on funds received

Combining a charity as beneficiary with individuals
means the IRA has no designated beneficiary per IRS
rules

If client wishes to name a charity as beneficiary,
consider establishing separate accounts for the charity
and for individual beneficiaries



IRS FIXES — CASH OUT A BAD BENEFICIARY

If a charity and an individual were named as beneficiaries of an
IRA, it is still possible for the individual to take distributions over his
or her life expectancy if the charity is cashed out before

September 30 of the year after the year of the participant’s
death

September 30 of the year after the year of the participant’s
death is known as the Beneficiary Finalization Date



IRS FIXES - DISCLAIMER

A bad beneficiary may also disclaim prior to the Beneficiary Finalization
Date

Beneficiary can disclaim if they meet all the requirements of IRC Sec. 2518
and the disclaimer is made prior to the Beneficiary Finalization Date

While the general disclaimer requirements of IRC Sec. 2518 require the
disclaimer to be made within @ months after the date on which the transfer
creating the interest is made, for purposes of this fix, the nine-month period
can never end after September 30 of the year following the IRA owner’s
death

Disclaimers are generally used to eliminate an older individual as a
countable beneficiary



IRS FIXES — SEPARATE ACCOUNTS

Another cure to multiple beneficiary problems is to establish separate accounts

Rule does not apply to multiple beneficiaries who take their interest through a trust
named as beneficiary of a retirement plan; must designate the separate accounts
instead

To have separate accounts, must follow these rules:
The beneficiaries’ interests must share pro rata in post-death gains and losses;

The division of a single account into separate accounts must be established by 12/31 of the year
after the year of the participant’s death to determine the ADP;

If established after 12/31 of the year after the year of the participant’s death, the separate
accounts are still effective for all other purposes other than the designated beneficiary rules. ADP
continues to be the ADP which applied to the combined accounts on the Beneficiary Finalization Date



IF THE
ELIGIBLE
DESIGNATED
BENEFICIARY
1S A

=An owner’s children under the age of 18 (age of majority
defined by state) have RMDs based on life expectancy.

*Once a child reaches the age of 18, then 10-Year Rule
applies. Plan assets have to be paid out by age 28.

=This exception does not apply to owner’s adult children,
grandchildren, or stepchildren.



IF THE
ELIGIBLE
DESIGNATED
BENEFICIARY
1S A

SECURE Act does not cite to 42 USC § 1382¢(a)(3) — disability
standard for SSI for aged, blind, and disabled.

Instead, it cites to IRC § 72(m)(7): “unable to engage in any
substantial gainful activity by reason of any medically
determinable physical or mental impairment which can be
expected to result in death or to be of long-continued and
indefinite duration.”

Very similar standards. IRC § 72(m)(7) changes “continuous period of not less
than twelve months” to “long-continued and indefinite duration.”



IF THE
ELIGIBLE
DESIGNATED
BENEFICIARY
1S A

SECURE Act cites to IRC § 7702B(c)(2), modified: Certified by a
licensed health care practitioner, within the preceding 12-month
period, that the individual:

(i) being unable to perform (without substantial assistance from another
individual) at least 2 activities of daily living for an indefinite period
reasonably expected to be lengthy in nature due to loss of functional

capacity.
(i) having a level of disability similar to the level of disability described in
clause (i), or

Requiring substantial supervision to protect such individual from threats to
health and safety due to severe cognitive impairment.



IF THE

ELIGIBLE
DESIGNATED
BENEFICIARY

S

LESS THAN 10
YEARS YOUNGER
THAN DECEASED
PLAN OWNER...

Use the life expectancy of the EDB instead of the 10-Year
Rule.

Could be similar to the “Stretch” if the retirement plan owner died at a young
age.



STRETCH RULES

FO R RMDs over the lifetime of the EDB.

EI‘ I G I BLE Stretch only lasts until termination of EDB status. At that point,

D ES I G N AT E D 10-year rule starts, even if EDB dies and successor beneficiary is
also an EDB.
BENEFICIARIES



PLANNING IN LIGHT
OF SECURE ACT

Retirement plan holders should review their estate
plans now to decide if:

Beneficiary designations need to be updated.

Wills and /or trusts need to be revised, especially
if they contain a conduit trust intended to hold
retirement plan funds and preserve the Stretch.



CONDUIT SEE-THROUGH TRUSTS

JConcept: Protection for larger accounts by distributing RMDs to the beneficiary, thus
realizing the Stretch, but protecting the balance of the plan for future years. Useful for a
spendthrift beneficiary.

INew language for conduit trusts under SECURE Act: Must distribute within 10 years of
owner’s death unless “eligible designated beneficiary.”

JConduit QTIPs still work while surviving spouse is alive.

JConduit trusts for children are potentially a bad outcome.



CONDUIT TRUST VS. ACCUMULATION TRUST

* Reduced “Stretch” over 10 years instead of life * Reduced “Stretch” over 10 years instead of life
expectancy of beneficiary expectancy of beneficiary

* Protects spendthrift beneficiaries up to 10 years

* Still taxed at the beneficiary’s individual income tax
rate instead of trust income tax rate



CONDUIT TRUST VS. ACCUMULATION TRUST

Accumulation Trust Pros Accumulation Trust Cons

e Stretch distributions out as long as possible, limited * Taxed at the highest trust tax rate of 37% upon
only by rule against perpetuities death of account owner for amount over $12,950

* Protects spendthrift beneficiaries for potentially their
entire lives

* Avoids beneficiary receiving potentially large lump
sum 10 years after death of account owner



PLANNING
CONSIDERATIONS

Pre-SECURE: IRA owner named conduit trust as
beneficiary of IRA and rest of assets distributed outright
to beneficiaries.

Strategy — IRA is distributed over life expectancy, and the
beneficiaries can have the rest now.

Post—SECURE:

IRA owner may now want the non-retirement assets to be held in an
accumulation trust with trustee discretion, while the retirement funds
are distributed within 10 years of death.

The trustee of the non-retirement assets could make discretionary
distributions to perhaps approximate what the prior plan might
have accomplished.

Creditor protection and estate tax shelter benefits



PLANNING
CONSIDERATIONS:

CHARITABLE
REMAINDER TRUSTS

IRA owner establishes a charitable remainder trust (CRT)
and revises IRA beneficiary to designate the CRT as
beneficiary:

* Basically mimics the Stretch that was available before SECURE.

* Annuity or unitrust payments to the non-charity beneficiaries over
life expectancy or for term of years:

* Noncharitable beneficiaries only subject to income tax as they receive distributions
(generally on a LIFO basis).

= At least 10% remainder, on a present value basis, must go to charity at termination
of the CRT (works best when Applicable Federal Rate is higher).

* Life insurance could be purchased to replace the assets going to
charity.



PLANNING
CONSIDERATIONS:

REVISING EXISTING
CONDUIT TRUSTS

Conduit Trusts are still viable, just not as effective in reducing
income taxes, protecting spendthrifts, or just providing
professional management.

= May still make sense for older beneficiaries and /or
spendthrift beneficiaries that may mature.

= Convert language from RMDs to 1/10 of the original
principal each year for 9 years, then the balance in the 10™
year.

= Convert from conduit trust to accumulation trust to give Trustee
discretion to pay out RMDs or retain them.
* Pros — creditor protection, asset management, divorce protection.

= Cons — income accumulated within a trust is often taxed at top income tax rate
(currently 37%).

"Possible options for client who did not revise:
" Decant trust — .C. 30-4-3-36

=" Modification — I.C. 30-4-3-24.4



Relevant SNT characteristics:

P I_A N N I N G Distributions fully discretionary

Accumulation trusts (as opposed to conduit trusts)

CONSIDERATIONS: Do not require RMDs

SPEClAL NEEDS TRUSTS SNT Qualifies for Stretch if:

Disabled beneficiary is “eligible designated beneficiary”

Disabled beneficiary is the only beneficiary



IRA owner died in 2019 leaving $1 million IRA to
PI_A N N I N G surviving spouse with 3 children as contingent

CONSIDERATIONS: beneficiaries.

* Pre-SECURE rules apply.

DISCLAIMING

" Wife has 9 months from date of death to disclaim (all or a portion),
allowing children the option to “Stretch” their shares.
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