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                9:00 A.M.           Introduction – Calling and The Legal Profession 
                                     A sense of vocation or “calling” is fundamental to what it means to be a legal  
                                     professional.  Properly understood, a professional acquires knowledge about a subject;  
                                     artfully applies that knowledge in practice; and is devoted to a way of life founded in part on  
                                     that knowledge. This devotion to a certain way of life grounds professionalism in our  
                                     character, our motivations and our convictions about those things we deem worthy of our  
                                     devotion. Put another way, professional is grounded in our sense of calling – our  
                                     understanding of who we are, what motivates and the purpose of our lives.   These  
                                     understandings define a lawyer’s duties and give meaning to a life in the law. ( Note:  
                                     The introduction will include a review of the Oath of Attorneys set forth in Indiana Rules for  
                                     Admission to the Bar and Discipline of Attorneys and Section 33-43-1-3 of the Indiana Code.) 
                9:25 A.M.           Calling and the Evolution of the Rules of Professional Conduct 
                                     The Indiana Rules of Professional Conduct are the result of an evolution of American legal  
                                     ethics.  The tradition of calling was important to this evolution; however, the Rules  
                                     themselves represent an effort to move away from duties based on this tradition.  (Note: This  
                                     presentation will review the history of the Rules of Professional Conduct, including  
                                     a consideration of the ABA Canons of Professional Ethics; the ABA Model Rules of Professional                                       
                                     Responsibility; and the works of various jurists (including Hoffman, Fuller and Patterson) that  
                                     guided the drafting of these codes and the Model Rules of Professional Conduct.) 
                10:20 A.M.         Calling and the Commitment to Character 
                                     Excellence in the practice of law both requires and builds many of the human  
                                     excellences.  Building on a discussion of the Preamble and Scope of Rules of Professional                                                                            
                                     Conduct, this presentation explores the cultivation of excellence of character through the  
                                     legendary career of Indiana-born and - bred basketball coach John Wooden, whose commitment  
                                     to doing and being one’s best superseded his will to win.   
                11:05 A.M.         Break 
                11:20 A.M.         Calling & the Rules of Professional Conduct 
                                     What purpose does the legal profession serve?  Why is it important and valuable? How has this                                       
                                     purpose changed? An examination of the Rules of Professional Conduct through the lens of past  
                                     answers to these questions reveals the ways in which the answers to these questions have 
                                     changed and offers insights into the current state of the profession. (Note: This presentation  
                                     will include discussion of a Indiana Oath of Attorneys and the Preamble and Rules 1.8, 1.2, 1.5,  
                                     6.1, 7.1, 7.2 and 7.4 of the Indiana Rules of Professional Conduct.) 
                12:15 P.M.          Lunch Break (on your own)  
                1:15 P.M.           Arthur Usher, Misconduct and the Lawyers’ Calling 
                                     In May of 2013, the Indiana Supreme Court suspended Arthur Usher from the practice of law for  
                                     a minimum of three years. The reasons have important implications for what constitutes  
                                     misconduct under the Rules of Professional Conduct and harken back to earlier visions of a                                       
                                     lawyer’s calling.  (Note:  This presentation will include an examination of the Indiana  
                                     Supreme Court’s decision In The Matter of Arthur J. Usher, IV (No. 49S00-1105-DI-298) as  
                                     well as Rules 3.3, 8.1 and 8.4 of the Indiana Rules of Professional Conduct.) 
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                1:55 P.M.           Atticus Finch, One Vision of the Lawyer’s Calling & The Rules of Professional Conduct 
                                     Though he is a fictional character, Atticus Finch is arguably the most praised lawyer in                                       
                                     American lore.  Finch embodied a vision of the lawyer’s calling that was compelling for many  
                                     lawyers.  However, more recently, this vision has lost its luster and some argue Finch may have  
                                     even violated the Rules of Professional Conduct. (Note: This presentation will include discussion  
                                     of Rules 1.6 and 8.4 of the Indiana Rules of Professional Conduct.) 
                2:35 P.M.          Coffee Break 
                2:50 P.M.          Calling & The Lawyer Well-Being Movement 
                                     In recent years, the American Bar Association has advocated efforts to improve the well-being of  
                                     lawyers.  In 2018, it even issued a Well-Being Toolkit for Lawyers and Legal Employers to 
                                     encourage the creation of a more “sustainable” culture that will promote lawyer well-being. The 
                                     lawyer well-being movement makes clear that something is wrong with the profession, but its                                    
                                     solution represents a continuation of the profession’s movement away from the tradition of calling. 
                3:25 P.M.          Calling and Dedication to a Higher Purpose 
                                     Few attorneys in American history serve as better examples of dedication to purposes beyond self                                       
                                     than John Adams, founding father and second president of the United States.  A dedicated diarist  
                                     and prolific correspondent, Adams provided detailed accounts of his advocacy for such principles  
                                     as right to counsel and presumption of innocence and why he took on the immensely unpopular  
                                     defense of the British soldiers involved in the Boston Massacre.  Adams’ example inspired his  
                                     own offspring, including a son who became president, a grandson who served as US ambassador  
                                     to Britain, and a great grandson who wrote one of the greatest non-fiction works in US history.                 
                4:00 P.M.           Calling & The Haunted Lawyer 
                                     Lawyers today are haunted.  A modern, scientific approach to law has separated lawyers from the  
                                     traditions of professionalism and calling that connect them with enduring ideals.  A more                                       
                                     balanced approach is needed to sustain American practices and institutions and recognize the  
                                     significance and satisfactions of being a member of the legal profession.   
                4:30 P.M.           Adjournment 
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OVERVIEW 
 
Law has long been considered a profession.  Implied in this special designation was 
the belief that the practice of law was indispensable to the wellbeing of society and 
that a lawyer served the common good in a distinctive, fundamental way.  A 
lawyer’s work was not just a job, but a genuine vocation, a calling. Without a sense 
of calling, however, the practice of law can devolve into the regulated business of 
providing legal services, and a lawyer into a mere service provider who finds little 
satisfaction in the law.  To deserve the designation as a professional, a lawyer must 
have a sense of calling.  Calling is the source of the commitments and passions that 
give meaning to the profession and define a lawyer’s duties.  Lawyers without a 
sense of calling can find themselves burned-out and alienated from the well-springs 
of professional fulfillment.  At one time, calling was at the heart of legal 
ethics.  Vestiges of this past exist in the Rules of Professional Conduct.  If lawyers 
are to claim their roles as professionals, they must renew this heritage and cultivate 
a sense of calling in their lives.   
 
 
AGENDA 
 
9:00 A.M.       Introduction – Calling and The Legal Profession 
                     A sense of vocation or “calling” is fundamental to what it means  
                     to be a legal professional.  Properly understood, a professional  
                     acquires knowledge about a subject; artfully applies that knowledge  
                     in practice; and is devoted to a way of life founded in part on that  
                     knowledge. This devotion to a certain way of life grounds  
                     professionalism in our character, our motivations and our  
                     convictions about those things we deem worthy of our devotion.   
                     Put another way, professional is grounded in our sense of calling  
                     – our understanding of who we are, what motivates and the  
                     purpose of our lives.   These understandings define a lawyer’s  
                     duties and give meaning to a life in the law. (Note: The  
                     introduction will include a review of the Oath of Attorneys set  
                     forth in Indiana Rules for Admission to the Bar and Discipline  
                     of Attorneys and Section 33-43-1-3 of the Indiana Code.) 
 
9:25 A.M.       Calling and the Evolution of the Rules of Professional Conduct 
                     The Indiana Rules of Professional Conduct are the result of an  
                     evolution of American legal ethics.  The tradition of calling was  
                     important to this evolution; however, the Rules themselves  
                     represent an effort to move away from duties based on this  
                     tradition.  (Note: This presentation will review the history of the  
                     Rules of Professional Conduct, including a consideration of the  
                     ABA Canons of Professional Ethics; the ABA Model Rules of  



                     Professional Responsibility; and the works of various jurists  
                     (including Hoffman, Fuller and Patterson) that guided the  
                     drafting of these codes and the Model Rules of  
                     Professional Conduct.) 
 
10:20 A.M.      Calling and the Commitment to Character 
                     Excellence in the practice of law both requires and builds many  
                     of the human excellences.  Building on a discussion of the  
                     Preamble and Scope of Rules of Professional Conduct, this  
                     presentation explores the cultivation of excellence of character  
                     through the legendary career of Indiana-born and - bred basketball  
                     coach John Wooden, whose commitment to doing and being one’s  
                     best superseded his will to win.   
 
11:05 A.M.      Break 
 
11:20 A.M.      Calling & the Rules of Professional Conduct 
                     What purpose does the legal profession serve?  Why is it important  
                     and valuable? How has this purpose changed?  An examination of  
                     the Rules of Professional Conduct through the lens of past answers  
                     to these questions reveals the ways in which the answers to these  
                     questions have changed and offers insights into the current state  
                     of the profession. (Note: This presentation will include discussion  
                     of a Indiana Oath of Attorneys and the Preamble and Rules 1.8,  
                     1.2, 1.5, 6.1, 7.1, 7.2 and 7.4 of the Indiana Rules of  
                     Professional Conduct.) 
 
12:15 P.M.       Lunch (on your own) 
 
1:15 P.M.         Arthur Usher, Misconduct and the Lawyers’ Calling 
                      In May of 2013, the Indiana Supreme Court suspended Arthur  
                      Usher from the practice of law for a minimum of three years.  
                      The reasons have important implications for what constitutes  
                      misconduct under the Rules of Professional Conduct and harken  
                      back to earlier visions of a lawyer’s calling.  (Note:  This  
                      presentation will include an examination of the Indiana Supreme  
                      Court’s decision In The Matter of Arthur J. Usher, IV  
                      (No. 49S00-1105-DI-298) as well as Rules 3.3, 8.1 and 8.4  
                      of the Indiana Rules of Professional Conduct.) 
 
1:55 P.M.         Atticus Finch, One Vision of the Lawyer’s Calling & The Rules of  
                      Professional Conduct 
                      Though he is a fictional character, Atticus Finch is arguably the  
                      most praised lawyer in American lore.  Finch embodied a vision  



                      of the lawyer’s calling that was compelling for many lawyers.   
                      However, more recently, this vision has lost its luster and some  
                      argue Finch may have even violated the Rules of Professional  
                      Conduct. (Note: This presentation will include discussion of  
                      Rules 1.6 and 8.4 of the Indiana Rules of Professional Conduct.) 
 
2:35 P.M.         Break 
 
2:50 P.M.         Calling & The Lawyer Well-Being Movement 
                      In recent years, the American Bar Association has advocated  
                      efforts to improve the well-being of lawyers.  In 2018, it even  
                      issued a Well-Being Toolkit for Lawyers and Legal Employers to  
                      encourage the creation of a more “sustainable” culture that will  
                      promote lawyer well-being.   The lawyer well-being movement  
                      makes clear that something is wrong with the profession, but its  
                      solution represents a continuation of the profession’s movement  
                      away from the tradition of calling. 
 
3:25 P.M.         Calling and Dedication to a Higher Purpose 
                      Few attorneys in American history serve as better examples of  
                      dedication to purposes beyond self than John Adams, founding  
                      father and second president of the United States.  A dedicated  
                      diarist and prolific correspondent, Adams provided detailed  
                      accounts of his advocacy for such principles as right to counsel  
                      and presumption of innocence and why he took on the  
                      immensely unpopular defense of the British soldiers involved in  
                      the Boston Massacre.  Adams’ example inspired his own offspring,  
                      including a son who became president, a grandson who served as  
                      US ambassador to Britain, and a great grandson who wrote one  
                      of the greatest non-fiction works in US history. 
  
4:00 P.M.         Calling & The Haunted Lawyer 
                      Lawyers today are haunted.  A modern, scientific approach to  
                      law has separated lawyers from the traditions of professionalism  
                      and calling that connect them with enduring ideals.  A more  
                      balanced approach is needed to sustain American practices and  
                      institutions and recognize the significance and satisfactions of  
                      being a member of the legal profession.   
 
4:30 P.M.         Adjournment 
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Introduction:  
Calling & The Legal Profession 



Calling & 
The Legal Profession



Which is a professional?



Premise:  To be a 
professional, a lawyer must 

have a sense of calling.



What makes a 
professional?



What makes a professional?

Learning



What makes a professional?

Practice



Which of these is a professional?



What makes a professional?

According to the sociological view, a 
professional…

•Provides specialized services

•Receives specialized training

•Is autonomous



What makes a professional?

A professional is 
one who 

professes



What makes a professional?

A professional…

• Is learned (i.e. she pursues and acquires 
knowledge) 

•Applies knowledge in practice

•Devoted to a way of life based on that 
knowledge



What makes a professional?Devotion to a way of life roots 
professionalism in…

•Our character

•What motivates us

•What is worthy of our devotion



What is calling?



Calling answers the 
question, Why?

What is calling?



Calling answers, Why?

•A formal/material answer: Calling grows out of 
our identity and the circumstances that shape it.

•An efficient answer: Calling is what moves us 
towards our purpose, like an invisible current in 
our lives.

•An answer in terms of final cause: Calling is our 
mission, our purpose.  It is the theme of the 
story of our lives.



Calling…

Takes the form of a story 



Calling is…

A narrative that answers the question of why 
we are engaged in some activity with 
reference to:
•Who we are
•What motivates us
•What we are meant to do – our mission



What makes a professional?

A professional…

• Is learned (i.e. she pursues and acquires 
knowledge) 

•Applies knowledge in practice

•Devoted to a way of life based on that 
knowledge



Professionalism & Calling

Devotion to way of life roots 
professionalism in…

•Our character and identity

•What motivates us

•What is worthy of devotion



Professionalism & Calling

Devotion To 
Way of Life

•Character

•Motivation

•Worthy of 
devotion

Calling

•Identity

•Motivation

•Mission



Professionalism & Calling

Devotion To 
Way of Life

•Character

•Motivation

•Worthy of 
devotion

Calling

•Identity

•Motivation

•Mission Formation



Professionalism & Calling

To be a professional, one adopted 
the calling of a profession –
through a process of formation.



• Law has distanced itself from calling.

• Law is less and less a profession.

• But it’s not too late; law can reform 
and reclaim the traditions of calling.

?



Lawyer Without A Calling



Lawyer 
With A 
Calling



Lawyers are heirs of a rich tradition of calling



Background of Program & Presenters

• Richard Gunderman

• Mark Mutz



Overview of Morning

•Calling & the Evolution of Legal Ethics

•Calling & the Commitment to Character

•Break

•Calling and the Rules of Professional 
Conduct



Overview of Afternoon
•Arthur Usher, Misconduct & the Lawyer’s 
Calling

•Atticus Finch, Calling & the Rules of 
Professional Conduct

•Break

•Calling & The Lawyer Well-Being Movement

•Calling & Dedication to Higher Purpose

•Calling & The Haunted Lawyer



Calling and the Evolution of the 
Rules of Professional Conduct 



Calling & The Evolution 
of Legal Ethics



Premise: The evolution of American 
legal ethics is marked by a waning of 
the importance of calling.



Three milestones of legal ethics

Canons of 
Professional 
Ethics (1908)

Code of 
Professional 

Responsibility 
(1969)

Rules of 
Professional 

Conduct 
(1983)



For each set of standards…

•Context and purpose

•Vision of the law

•Relationship to calling



1st Milestone --
Canons of 
Professional Conduct



Canons -- Context
• First set of ethical 

principles for U.S. 
lawyers

• Derived from 
other sources

• David Hoffman’s 
set of 50 
Resolutions was 
arguably the most 
influential



Context – Hoffman’s Course

• 7-year program
• Not today’s legal

curriculum
• Practical guidance
• Process of formation



Context – Hoffman’s Course



Context – Hoffman’s Course



Hoffman’s Course – View of 
Law

•Coherent, well-ordered system 
derived from basic principles

•Originating in laws of nature

•Conducive to justice and 
human flourishing



Hoffman’s Course – A Virtuous 
Spiral

• Better understanding 
of the good 

• More virtuous
• A better lawyer
• Better understanding 

of the good 
• More virtuous
• A better lawyer
• Better understanding 

of the good 
• More virtuous
• A better lawyer



The 50 Resolutions

• Stated in the first person

• Stated familiar expectations, not as 
regulatory limits, but as helps and 
encouragements to a way of life

•Admonitions that addressed moral 
issues



Hoffman’s Resolutions & Calling

•Not regulations to restrain to 
lawyers

•Rather, a set of practices intended…

•To form lawyers

•To inculcate a calling

•To enable them to reach excellence



Canons
• They were helps and encouragements to 

become and remain a certain kind of 
person and pursue a certain way of life.

• The underlying vision:

• Law is well-ordered

• Lawyers are formed by their love of the 
law

• Love of the law inculcates virtue and an 
ability to promote justice



Canons
• Law was a calling that suggested…

• Who a lawyer was

• What should motivate a lawyer

• What a lawyer’s purpose should be

• Lawyers must be formed.

• Law was a profession in that it required a 
devotion to a certain way of life



2nd Milestone –
Code of Professional 
Responsibility



Code of Professional 
Responsibility – Context

Lon L. Fuller  1902 - 1978



Fuller’s Requirements for an 
Ethics Code

1. Dual moralities of duty and 
aspiration

2. A clear statement of the function 
the profession in society



Fuller’s Dual Moralities

Aspiration

Duty

Moral
Scale



Code Followed Fuller’s Two 
Moralities

Aspiration

Duty



Fuller’s Requirements for an 
Ethics Code

1. Dual moralities of duty and 
aspiration

2. A clear statement of the function 
the profession in society



Function of the Profession

“The best single 
expression” of “the 
central moral tradition 
within which American 
lawyers ought to live 
and dwell.”



Code – View of Law

“The life of the law has not been 
logic; it has been experience.”  

Oliver Wendell Holmes, The Common Law

• American Legal Realism
• Among other things, an assault on the 

conception of law as a coherent system of 
fixed axioms from which particular rules 
and decisions could be deduced.



Code & Calling

“Understanding may enable the lawyer to 
see the goal toward which he should strive 
[i.e. the highest demands of the profession], 
but it will not furnish the motive power that 
will impel him toward it.  For this, the 
lawyer requires a sense of attachment to 
something larger than himself.”

“Professional Responsibility: Report of the Joint 
Conference”



Code & Calling
• The Code represented a transition.

• Under the Canons, the law provided a 
comprehensive calling.

• Under the Code, the law provided

• Purpose

• Guidance as to identity

• But motivation was challenged

• The Code relied on lawyers’ aspirations for 
compliance, but also imposed rules that 
could be the subject of disciplinary action.



3rd Milestone –
Rules of Professional 
Conduct



Rules -- Context

A New Code 

of Professional 

Responsibility

“The time has come 
to renounce 
completely the 
fiction that ethical 
problems for lawyers 
are matters of ethics 
rather than law.”

L. Ray Patterson, 1977



Context

Ethical rules must be “rationalized” into law.

Felt sense 
of right and 

wrong

Ethical 
Rules

Legal Rules



Context – An Inversion

Ethics

Disciplinary 
Rules

Disciplinary 
Rules

Ethics

The Code The Code’s Critics



Rules – View of Law

“The very term legal right is a 
euphemism for power, and the 
ultimate function of our law is to 
redress the balance of power in a free 
society.”

L. Ray Patterson



Rules & Calling
• Gave the lawyer black-letter law that 

provided clear guidance in specific 
contexts and, where the Rules did not 
specifically apply, criteria for exercising 
judgment.

• Avoided addressing lawyers’ identity, 
motivation or purpose.

• Assumed lawyers follow rules because of  
a fear of disciplinary action and a sense of 
the rules’ legitimacy and rationality.



Rules & Calling
The legal profession “no longer enjoy[ed] an 
unchallenged sense of purpose and worth….The 
practice of the profession [was] no longer 
intelligible in terms that prevailed in the century 
and three quarters between Marbury v. Madison 
in 1803 and Roe v. Wade in 1973.  Its governing 
norms no longer represent[ed] the shared 
understanding of a substantially cohesive group.  
They [were] simply rules of public law regulating a 
widely pursued technical” occupation.

Geoffrey Hazard, the Reporter for the Committee that 

drafted the Rules of Professional Conduct



In short, the Rules almost 
completely omitted any notion of 
calling.



Conclusion
• The Canons of Professional Ethics reflected 

a comprehensive view of the legal calling.

• The Code of Professional Responsibility 
articulated the purpose and role of the 
profession in American society, but was 
uncertain of a lawyer’s motivation. 

• The Rules of Professional Conduct signaled 
the demise of an accepted view of 
lawyers’ purpose and calling.  



Calling & The  
Commitment to Character 



Characteristics of Calling

Richard Gunderman



Preamble
⚫ A lawyer, as a member of the legal profession, is 

a representative of clients, an officer of the legal 
system and a public citizen having special 
responsibility for the quality of justice.  Whether 
or not engaging in the practice of law, lawyers 
should conduct themselves honorably.



Scope of Indiana Rules of 
Professional Conduct

⚫ The rules do not exhaust the moral and ethical 
considerations that should inform a lawyer, for 
no worthwhile human activity can be completely 
defined by legal rules.  The rules simply provide 
a framework for the ethical practice of law.



?
⚫ 3 consecutive state 

championship games
⚫ 3-time All-State
⚫ 1927, state champ
⚫ 3-time consensus All-

American
⚫ 138 free throws



?
⚫ 10 championships
⚫ 7 in a row
⚫ 88 consecutive wins
⚫ 6-time Coach of Year
⚫ First Hall of Fame as 

both player and coach
⚫ Greatest coach





John Wooden
1. Be true to yourself
2. Help others
3. Make friendship a fine 

art
4. Drink deeply from good 

books
5. Build a shelter against a 

rainy day
6. Give thanks for your 

blessings
7. Make each day your 

masterpiece



1. Be True To Yourself
⚫ Your success comes 

not from victories but 
from knowing that you 
did everything you 
could to be the best 
you could be



1. Be True to Yourself
Don’t measure yourself 

by what you have 
accomplished but by 
what you should have 
accomplished with your 
ability.



2. Help Others
⚫ Willingness to 

sacrifice personal 
interest or gain for the 
welfare of all



2. Help Others
⚫ Eagerness to sacrifice 

personal interest or 
gain for the welfare of 
all



2. Help Others
⚫ Player who makes the 

team great is better 
than a great player



3. Make Friendship a Fine Art

⚫ 172/180



3. Make Friendship a Fine Art
⚫ The thing that gets me about 

Coach is that there will be 
others who will go on to win 10 
championships. Heck, Phil 
Jackson has won 10 NBA 
Championships. But the thing 
that separates Coach from so 
many others is his focus on 
relationships. He truly loved 
his players. He was a man of 
genuine land enduring love.



4. Drink from Good Books
⚫ 700 square foot 

condo
⚫ Encino, California



4. Drink from Good Books
⚫ Books 
⚫ Learning
⚫ Morals



5. Build Shelter Rainy Day

• Best car
• Raise
• $35,000



5. Build Shelter Rainy Day
⚫ If I were ever prosecuted 

for my religion, I truly 
hope there would be 
enough evidence to 
convict me.

//upload.wikimedia.org/wikipedia/commons/0/06/John_Wooden_-_Southern_Campus_1960.jpg


6. Give Thanks for Blessings
You can’t live a perfect 

day without doing 
something for someone 
who will never be able 
to repay you.



6. Give Thanks for Blessings



7. Make Each Day Masterpiece
⚫ Coach Wooden never talked 

about winning and losing, but 
rather about the effort to win. 
He rarely talked about 
basketball, but generally about 
life. He never talked about 
strategy, statistics or plays, but 
rather about people and 
character. Coach Wooden 
never tired of telling us that 
once you become a good 
person, then you have a 
chance of becoming a good 
basketball player. 



Characteristics of Calling
⚫ Be true to yourself
⚫ Help others
⚫ Make friendship a fine art
⚫ Drink deeply from good 

books
⚫ Make each day your 

masterpiece
⚫ Build a shelter against a 

rainy day
⚫ Give thanks for your 

blessings



Calling & The  
Rules of Professional Conduct 



Calling & The Rules of 
Professional Conduct



The Purpose of the Profession

•What purpose does the legal 
profession serve?

•Why is it important and valuable?

•How has this purpose changed?



Report of Joint Conference

“The best single 
expression” of “the 
central moral 
tradition within 
which American 
lawyers ought to 
live and dwell.”



Report of Joint Conference

• Services to Clients • Services to Society



Services to Clients

1. Advocate

2. Counselor

3. Designer of frameworks for 
voluntary cooperation



Advocate



A defense of the adversary system

• “…a framework within which… 
impartial judgment can receive its 
highest realization”

• Overcomes a natural tendency
• “Confirmation bias”
• Follows the tradition that 

conversation is needed to find the 
truth



The form is not enough

•The truth-finding purpose of a 
conversation can be corrupted

•Much depends on the parties to 
the conversation

•Advocacy works when it “promotes 
a wise and informed decision”

•An overriding desire to win can 
corrupt the process



Counselor



Counselor

“the most effective realization of the 
aims of the law often takes place, 
not in court, but in the attorney’s 
office,…where the lawyer’s quiet 
counsel takes the place of public 
force”



Designer of frameworks for 
voluntary cooperation



Designer of frameworks for 
voluntary cooperation



Designer of frameworks for 
voluntary cooperation



“…vital to American society”

•“…human relations are set, not by 
governmental decree, but by the 
voluntary actions of the… parties”

• Implies a high view of human beings

•To deny these capabilities was to deny 
human beings their humanity

•Lawyers help exercise these 
capabilities



Services Rendered to Society

•Represent those unable to pay

•Guard due process

•Represent unpopular causes

•Reform the law

•Participate in public affairs as a citizen

• Lead in the implementation of ideals

• Engage in private practice



Guardian of due process



Representation of 
unpopular causes



Improve the law



Participate in public affairs
as a citizen



Lead in the implementation
of ideals



Engage in private practice

All three for the benefit of society

Advocate Counselor

Designer of frameworks



A view of the Rules through the 
central moral tradition…



Advocate
• Rule 3.1 – Abuse of procedure through frivolous 

claims

• Rule 3.2 – Expedite litigation, no dilatory practices

• Rule 3.3 – Candor toward tribunal

• Rule 3.4 – Practices unfair to opposing counsel

• Rule 3.5 – Impartiality and decorum of tribunal

• Rule 1.7(a) – General prohibition on conflicts of 
interest

• Rule 1.9(a) – Conflicts of interest involving former 
clients

• Rule 1.6 – Confidentiality of information 



Counselor
• Preamble – “As an advisor, a lawyer provides 

a client…”
• Rule 1.8(a) – Business transactions with 

clients
• Rule 1.8(c) – Gifts from clients
• Rule 1.8(e) – Financial assistance to clients
• Rule 1.8(j) – Sexual relations with client
• Rule 1.6 – Confidentiality of information
• Rule 2.1 – “Independent professional 

judgment” and “candid advice”
But…possibly a narrower view of the type of 
advice a lawyer is expected to provide



Designer of frameworks for 
collaboration
• Preamble acknowledges two roles:

• Negotiator

• Intermediary

• Rule 2.2 permits a lawyer to act as intermediary in 
certain circumstances

• Rule 1.7 acknowledges role in consideration of “non-
litigation conflicts of interest” and “common 
representation”

But…the Model Rules no longer permit a lawyer to act 
as an intermediary



Services Rendered to Society

•Represent those unable to 
pay
•Guard due process

•Represent unpopular causes

•Reform the law

•Participate in public affairs as a citizen

• Lead in the implementation of ideals

• Engage in private practice



Represent those unable to pay
• Rule 6.1 – “A lawyer should render public interest service…”

• ABA House of Delegates – “basic responsibility…”

• Indiana State Bar Association – “aspirational goal of 50 
hours per year”

• Rule 6.6 – Coalition for Court Access

• Purpose: To implement a statewide plan to improve 
access to legal services for those of limited means

• Uses interest earned on IOLTA accounts

• Rules 6.3 & 6.5  – Conflicts of interest related to LSOs & 
lawyers

• Rule 6.7 – Reporting requirement

• Preamble – “All lawyers should…”

• Overall, an emphasis on money



Other services for society
• Guardian of due process

• Preamble – “demonstrate respect for the legal 
system…” “uphold legal process”

• Rules 8.4(d)-(f) defining “professional 
misconduct”

• Represent unpopular causes

• Rule 1.2(b) – no endorsement of the client’s 
activities

• Rule 1.2 Comment – “R]epresentation should 
not be denied…”



Other services for society
• Reform the law

• Preamble – “should seek improvement of the 
law”

• Rule 6.4 – eliminates conflict of interests 
related to law reform organizations

• Rule 6.1 – includes “improving administration 
of justice” in definition of “public interest legal 
service”

• Participate in public affairs as a private citizen

• Preamble – “As a public citizen, a lawyer 
should…”



Other services for society

• Provide leadership concerning the 
implementation of ideals
• No mention.

• Engage in private practice

• Rules 3.3 – 3.5 – Rules designed to 
ensure adversarial proceedings produce 
justice

• Preamble – “use the law’s procedures 
for legitimate purposes”



Glaring omission



Roscoe Pound, The Lawyer from 
Antiquity to Modern Times, 1953

“The term [profession] refers to a group of 
men pursuing a learned art as a common 
calling in the spirit of public service – no less 
a public service because it may incidentally 
be a means of livelihood.  Pursuit of the 
learned art in the spirit of public service is 
the primary purpose.  Gaining a livelihood is 
incidental, whereas in a business or trade it 
is the entire purpose.”



Roscoe Pound, The Lawyer from 
Antiquity to Modern Times, 1953

“[T]he member of a profession does 
not regard himself as in competition 
with his professional brethren.  He is 
not bartering his services as is the 
artisan nor exchanging the products of 
his skill and learning as the farmer sells 
wheat or corn.”



Lawyers, Money & Markets

•Rule 1.5(a) – No “unreasonable fees”

•Rules 7.1, 7.4 & 7.5 – Limits on 
communications about services

•Rule 7.3 – Limits on direct contact 
with prospective clients

•Rule 7.2 – Limits on advertising



Do lawyers make too little 
money?

The 1958 Lawyer
and His 1938 

Dollar

ABA Special 
Committee on 
Economics of Law 
Practice, 1958



Observations –
Services to Client
• Rules recognize all three of the roles 

identified in the Report

• Advocate:  The most attention

• Counselor:  More limited counsel – no 
longer a moral advisor

• Designer of frameworks for cooperation:  
Little explicit recognition

• Both counselor and designer roles are 
colored by advocacy



Observations –
Services to Society
• Report identified no less than 7 ways 

lawyers benefit society

• The Rules emphasize 1 -- public interest 
service

• The distinguishing mark of public interest 
service is money

• The other ways lawyers can benefit society 
receive little attention



Observations –
Money & The Market
• Moral traditions placed lawyers outside 

the competition of commerce and 
discount the importance of money

• Rules retain traces of this tradition in 
provisions related to fees, advertising and 
other communications

• Lawyers no longer see money as incidental 
to the profession; it is an important reason 
many remain lawyers.



Overall, the Rules suggest…

• A profession that sees itself as more 
adversarial than it did in 1958.

• A profession that is more concerned 
about money.

• Money is now accepted as of great 
importance in providing services.

• Working without compensation is the 
primary indication of benefiting society.



Arthur Usher, Misconduct  
& The Lawyers’ Calling 



Arthur Usher, 
Misconduct & A  
Lawyer’s Calling



Overview

•Review facts

•Consider applicable Rules

• Suggest implications for calling



Facts

•Arthur Usher

• Jane Doe



Three Possible Violations



Possible Violations

1st Possibility

Rule 8.4(b): Committing a criminal act that 
reflects adversely on the lawyer’s honesty, 
trustworthiness or fitness as a lawyer

No Violation



Possible Violations

2nd Possibility

Rule 8.4(g): Engaging in conduct that was 
not legitimate advocacy, in a professional 
capacity, manifesting bias or prejudice 
based on gender

No Violation



Possible Violations

3rd Possibility

Rule 8.4(c): Engaging in conduct involving 
dishonesty, fraud, deceit or 
misrepresentation

Violation



Another Character-Based Rule

“The applicant must be at least 21 
years of age and possess good moral 
character and fitness to practice law….”



Character in the Indiana 
Constitution
Article 7, Section 
21. “Every person 
of good moral 
character, being a 
voter, shall be 
entitled to 
admission to 
practice law in all 
Courts of justice.”



Justification: To protect the 
public
• Rhode’s survey: safeguard public from 

“morally unfit” lawyers

• Courts & scholars:

• Shield clients from potential abuses

• Safeguard administration of justice

• Other, less often cited reasons:

• Maintain professional community

• Protect and improve image of lawyers



Another view…

Character-based rules 
are vestiges of an 
earlier, largely 
forgotten view of a 
lawyer’s calling.



The Lawyer-Statesman

Jefferson Hamilton

Webster Marshall



As a devoted citizen

• Sacrifice for the public good

• Talent for discernment of public good

• Talent for fashioning arrangements

• Leader in public life



In dealings with clients…

•Help understand interests and goals

• Identify and negotiate among 
conflicting goals and interests

•Advice about means

•Advice about ends



Practical wisdom



Mental virtues

• Love of learning
• Courage
• Firmness
•Humility
•Autonomy
•Generosity



A trait of character

Practical 
Wisdom

Emotions

Desires

Cares



The connection…

Practical 
Wisdom

Emotions

Desires

Cares

Character-Based Rules



Rhode’s reasons to eliminate 
character-based rules

• Standards are vague

•Used to promote conformity

•Violations do not predict future 
misbehavior of lawyers

•No improvement in reputation of the 
profession



Application to Usher

Question:  Is Arthur Usher’s behavior 
with respect to Jane Doe predictive of 
his behavior as a lawyer?



In praise of practical wisdom



What happened to Mr. Usher?
• Violation of Rule 8.4(c): Conduct involving 

dishonesty, fraud, deceit or misrepresentation

• Violation of:

• Rule 8.1(a): False statements to Commission

• Rule 8.1(b): Failure to correct 
misapprehension of Commission

• Rule 8.4(d): False statements in civil action

• Disciplinary Action:  Suspended from the 
practice of law for 3 years



Atticus Finch, One Vision of the 
Lawyer’s Calling & The Rules of 

Professional Conduct 



Atticus Finch, A 
Lawyer’s Calling & The 
Rules of Conduct







Reasons to use To Kill A 
Mockingbird to teach 
ethics:
• Power of story
• Portrait of 

“Gentleman-Lawyer”



?



Plot Summary

•Scout, Jem & Atticus

•Boo Radley

•Defense of Tom Robinson

•The Trial

•Bob Ewell’s Revenge

•Bob Ewell’s Death



The Compromise



The Compromise

• Imaginative empathy, but with limits

•Patient

•Preservation of relationships in the 
midst of conflict



Why defend Tom Robinson?



Why defend Tom Robinson?

•Performing duty is part of identity

• Integrity is source of respect

•Continuity between professional 
and private lives



Closing argument



He knew we would lose



Atticus’s definition of “real 
courage”

“Real courage is… when you know 
you’re licked before you begin but you 
begin anyway and you see it through 
no matter what.”



Closing argument

•A guardian of due process

•A realist

•A display of courage



Stand, your father is passing



Stand, your father is passing

•A countercultural loner

•Calm and dispassionate 

•Modest, not looking for applause

•Respected



The Gentlemen-Lawyer

•A special kind of person

•A kind of empathy that involves 
imagination,  sympathy and critical 
distance

•A talent for preserving relationships in 
the midst of conflict



The Gentlemen-Lawyer

•A commitment to fairness & due 
process

•A loner who is willing to challenge the 
majority view

•Modest, not looking for applause

•Calm, patient and dispassionate

•Courageous



?



Traditional Criticism:  Bob 
Ewell fell on his knife



Modern criticism of Atticus



Modern Criticism of Atticus

Did Atticus violate Rule 8.4(g) 
because his conduct in the 
courtroom manifested bias based 
on race?



Modern Criticism of Atticus
•Too little passion

•Paternalistic

•A gradualist who did not 
understand the structural 
dimension of racism

•An elitist who is too comfortable 
with a patriarchy that oppresses 
African-Americans and women



Modern Criticism of the 
Gentleman-Lawyer

•Not egalitarian

•Too conservative, too 
respectful of the status quo

•Unwarranted prejudice for 
certain classes of people



More Criticism of Atticus

Who is Atticus?



Modern Criticism of Atticus

Who is Atticus?



?



Calling & The Lawyer  
Well-Being Movement 



Calling & the Lawyer Well-Being Movement



The ABA:

Something is 
wrong with 
the legal 
profession!



• Problem drinking

• Depression

• Anxiety

• Loneliness

• Suicide



Needed:
“…a courageous 

commitment to re-
envisioning what it 
means to live the live 
of a lawyer.”



Diagnosis:  Lawyers lack “well-being”

•New
• Scientific
• Psychological
• Empirical
•Analytical



ABA’s Diagnosis:  Lawyers lack “well-being”

Well-being is not …
• Physical health
• The absence of illness
•Being happy all the 

time



Lawyer Well-Being



ABA’s Remedy:  Build a more 
sustainable culture

Emphasis on 
context:

“Well-being is a 
team sport.”



ABA’s Remedy:  Build a more 
sustainable culture

Five core steps
1. Identify “stakeholders” who can reduce “toxicity”
2. End stigma around “help-seeking behaviors”
3. Make well-being a part of competence
4. Educate lawyers and law students about well-

being
5. Change the tone of the profession



Calling & The Lawyer Well-Being Movement

What are the 
implications for a 
lawyer’s calling?



Calling & The Lawyer Well-Being Movement

Recognition that 
something is 
seriously wrong



Calling & The Lawyer Well-Being Movement

Treats law like other occupations



Treats law like other occupations

Law is…”a profession 
dedicated to client 
service that is 
dependent on the 
public trust.”



Calling & The Lawyer Well-Being Movement

Ignores the tradition of professionalism



What makes a professional?

A professional…

• Is learned (i.e. she pursues and acquires 
knowledge) 

•Applies knowledge in practice

•Devoted to a way of life based on that 
knowledge



Calling & The Lawyer Well-Being Movement

Invokes no high ideal worthy of devotion



Professionalism & Calling

Devotion to a way of life roots 
professionalism in…

•Our character and identity

•What motivates us

•What is worthy of devotion



Professionalism & Calling

To be a professional, one adopted 
the calling of a profession.



Calling & The Lawyer Well-Being Movement

Does not provide a 
calling for lawyers

Implies that lawyers 
don’t need one



Calling & The Lawyer Well-Being Movement

A skeleton to be completed with preferences



Calling & The Lawyer Well-Being Movement

A calling would put 
flesh on the skeleton



The Lawyer Well-Being 
Movement continues the 
law’s trajectory away from 
the traditions of
•Professionalism
•Calling



Calling & The Lawyer Well-Being Movement

What is the 
underlying vision 
of the law?



Underlying Vision of Law

Law as science



Underlying Vision of Law- Law as Science

Rational & Predictable
Irrational & Unpredictable



Underlying Vision of Law- Law as Science

Max Weber

• Law is an exercise of power
• Law depends on legitimacy
• Law derives legitimacy from 

rationality
•Autonomy promotes rationality
•Appeal to religious, political or 

social goals promotes 
irrationality



Underlying Vision of Law- Law as Science

Law is a tool



Underlying Vision of Law- Law as Science

Law is a tool Lawyer is service provider



Underlying Vision of Law- Law as Science

Tool

Service provider Law is a business



Freedom

• Problem drinking
• Depression
• Anxiety
• Loneliness
• Suicide

Underlying Vision of Law- Law as Science



The Lawyer Well-Being Movement

A scientific 
solution for an 
occupation 
formed by 
science

Will it work?



Calling and Dedication  
to a Higher Purpose 



A Lawyer’s Calling: 

John Adams and the 
Boston Massacre

Richard Gunderman



John Adams
⚫ b. 1735
⚫ d. 1826
⚫ Founder
⚫ Continental Congress
⚫ Declaration of Indep
⚫ Peace Treaty
⚫ Mass Constitution
⚫ Vice President
⚫ President



John Adams
⚫ Abigail

⚫ More than 1,000 
letters

⚫ Most important 
correspondence

⚫ One letter in labor



John Adams
⚫ John Adams
⚫ John Quincy Adams

⚫ President
⚫ Charles Adams

⚫ US Minister to UK
⚫ Henry Adams

⚫ The Education of . . .



John Adams
⚫ 16 – Harvard
⚫ 20 – Teacher
⚫ 23 – AM Law
⚫ 29 – Abigail
⚫ 30 – first of six 

children



Adams
⚫ 1765 – Stamp Act
⚫ Opposition

⚫ Taxation requires 
consent

⚫ Jury trial
⚫ 1766 -- repeal



Boston Massacre
⚫ 1767 – Townshend 

Acts
⚫ Pay salaries of gov’t 

officials
⚫ Enforce trade regul’s

⚫ Punish NY for non-
compliance with 
quartering act

⚫ Establish parliament’s 

right to tax colonies
⚫ More British troops



Boston Massacre
⚫ 1770 – Near rebellion 

in Boston
⚫ Sam Adams
⚫ Paul Revere
⚫ John Hancock

⚫ 2,000 soldiers



Boston Massacre
⚫ 1 soldier:2 men
⚫ Eloped with 15 yr old
⚫ Assaults
⚫ Confrontations
⚫ Riots



Boston Massacre
⚫ March 5, 1770
⚫ 250th
⚫ Pvt Hugh White at 

Custom House
⚫ Taunting

⚫ “Lobster SOB”

⚫ Snowballs
⚫ Big crowd, “mob”

⚫ White calls for help



Boston Massacre
⚫ Cpt Thomas Preston 

relief force of 7
⚫ “For God’s sake, take 

care of your men.  If 
they fire, you die.”

⚫ Guns loaded
⚫ Pelted with ice balls, 

oyster shells, glass



Boston Massacre
⚫ Daring soldiers to fire
⚫ One hit in head with 

projectile
⚫ Fires



Boston Massacre
⚫ 5 civilians killed



Boston Massacre
⚫ Soldiers arrested on 

murder charges
⚫ No attorneys will 

accept cases
⚫ Reputation
⚫ Livelihood
⚫ Safety



Counsel
⚫ Retainer: one guinea
⚫ Susanna had just 

died, Abigail pregnant
⚫ Would need to argue 

against Bostonians



Counsel
⚫ “Counsel ought to be 

the very last thing an 
accused person 
should want in a free 
country. The bar must 
be independent and 
impartial at all times 
and in every circum-
stance.”



Counsel
⚫ “This would be as 

important a cause as 
was ever tried in any 
court in the world. 
The lawyer must hold 
himself responsible to 
the highest and most 
infallible of tribunals.”



Counsel
⚫ “If I can but be the 

instrument of 
preserving one life, 
his blessing and tears 
of transport, shall be 
a sufficient 
consolation to me, for 
the contempt of all 
mankind.”



Trial
⚫ Oct 24 – Cpt Thomas 

Preston
⚫ First criminal trial in 

Mass to last longer 
than one day

⚫ 22 witnesses
⚫ Recreate scene
⚫ No proof he ordered 

soldiers to fire



Trial
⚫ “A motley rabble of saucy 

boys, Negroes, and 
mulattos, Irish teagues
and outlandish jack 
tars...shouting and hazing 
and threatening 
life...whistling, screaming, 
and rending an Indian 
yell... throwing every 
species of rubbish the 
could pick up in the 
street.”



Trial
⚫ Dec – remaining 

soldiers



Trial
⚫ Dr. John Jeffries
⚫ Dying declaration

⚫ Hearsay
⚫ Reasonable doubt
⚫ Sequestration
⚫ Precedent of fair trial



Trial
⚫ “Facts are stubborn 

things; and whatever 
may be our wishes, 
our inclinations, or the 
dictates of our pas-
sion, they cannot alter 
the state of facts and 
evidence.”



Trial
⚫ “It is more important 

that innocence be 
protected than it is 
that guilt shall be 
punished, for guilt and 
crimes are so fre-
quent in this world 
that they cannot all be 
punished.”



Trial
⚫ “But if innocence itself is 

brought to the bar and 
condemned, perhaps to 
die, then the citizen will 
say, ‘Whether I do good 

or whether I do evil is 
immaterial, for innocence 
itself is no protection,' 
and if such an idea as 
that were to take hold in 
the mind of the citizen 
that would be the end of 
security whatsoever.”



Trial
⚫ “Never in more misery 

in my entire life.”



The Calling of a Lawyer
⚫ “I must study politics and war 

that my sons may have liberty 
to study mathematics and 
philosophy. My sons ought to 
study mathematics and 
philosophy, geography, natural 
history, naval architecture, 
navigation, commerce, and 
agriculture in order to give their 
children a right to study 
paintings, poetry, music, 
architecture, statuary, tapestry, 
and porcelain.”



Calling & The Haunted Lawyer 



Calling & The Haunted Lawyer



Lawyer Well-Being Movement

Will it work?

Probably not!



Lawyers 
are 

haunted



“I do not 
believe in God, 
but I fear Him.”
Gabriel Garcia Marquez

“I do not 
believe in God, 
but I miss Him.”

…the South is “Christ-Haunted”
Flannery O’Connor

Julian Barnes



Lawyers 
are 

haunted

Goodness
Justice
Wisdom



Charles Taylor



Malaise of Modernity

Symptoms:

•“We are missing something”
•“Flat” and “empty” lives
•Pervasive loss
•“Our actions lack gravity”
•Beyond our ordered, rational projects lies a 

“richer, livelier, hidden world”



Malaise of Modernity
Cause:
An understanding of the world 
without God or the transcendent

A source of disenchantment

A great achievement



Malaise of 
Modernity

Troubled
Legal Profession

• Problem 
drinking

• Depression
• Anxiety
• Loneliness
• Suicide



Troubled
Legal Profession

An understanding 
of law without 
goodness, justice 
and wisdom 

Cause:



Troubled Legal Profession

A scientific approach has separated law 
from sources of its meaning



Troubled Legal Profession

A scientific approach to the law

•Strict rationalism
•Autonomy
•Exclusion of higher goals
•Law as a tool
•Lawyers as service 

providers



Troubled Legal Profession
Cause:

A scientific approach to the law

Disenchantment



Disenchantment is greatest where 
enchantment is expected



More
Disenchantment



produces disenchantment.Reform…



• A constellation of forces
• Confrontation between the 

eternal & creaturely life
• Elimination of the 

distinction between the 
sacred and the profane

• One must win over the 
otherReform…



• Elimination of the distinction 
between the ideal and the 
mundane

• Mundane wins over the ideal
Reform…

Law



Private Practice & Rule 6.1 – Concerning
“Public Interest Legal Service”

Report of the 
Joint Conference:
Private practice 
benefits the 
public

Rule 6.1: Private 
practice does not 
benefit the 
public; it earns 
money

IDEAL MUNDANE



Mundane

Ideal

Rule 6.1 --The Mundane 
Outweighs the Ideal



Mundane

Ideal

The Mundane 
Outweighs the Ideal

• Litigation – Contests in which the most clever & 
powerful win
• Contracts – Opportunities for gain & risk allocation
• The Law generally – What the powerful say it is
• Lawyers – Service providers earning a living



Needed:  A more balanced view

Mundane Ideal



Between the angels 
and…

the beasts



“Man is neither angel 
nor beast, and it is 
unfortunately the case 
that anyone trying to 
act the angel acts the 
beast.”

Blaise Pascal



A way to make a 
living and…

a benefit to society.

Private practice



A contest in which the 
most powerful and 
clever win and…

a process to achieve 
impartial truth and 
justice.

Litigation



Opportunities to avoid 
litigation and get as 
much as possible and…

frameworks to enable 
collaboration and self-
governance.

Contracts



Rules enacted by those 
in power and…

a form of governance 
that recognizes the 
dignity of the governed.

Law



Service providers trying 
to make a living and…

professionals 
following a calling.

Lawyers



Mundane

Ideal

Ideal
“Every people is defined 
ultimately by what it 
admires and reveres.”

Leon Kass



Mundane

Ideal

Mundane Ideal

Needed: 
More of the Ideal



The traditions of the profession



A storyteller must let 
the story “sink into the 
life of the storyteller,
in order to bring it out 
of him again.”Walter Benjamin

“The Storyteller”



When the story comes out, it is changed.

“Traces of the 
storyteller cling to the 
story the way the 
handprints of a potter 
cling to the clay 
vessel.”



Let them sink into you…



Bring them out again… 
bearing your handprints



Attachments 
 

● Oath for Indiana Lawyers 
● A Course of Legal Study by David Hoffman 1846 
● Professional Responsibility: Report of the Joint 
   Conference    
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