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THE EUROPEAN UNION AGENCY FOR ASYLUM: A PROMISING 

IMPROVEMENT OR VESTIGE OF THE EUROPEAN ASYLUM SUPP 

OFFICE? 

By Bianka Ukleja1

"We don't have to engage in grand, heroic actions 
to participate in the process of change. Small acts, 

when multiplied by millions of people, can 
transform the world." -Howard Zinn, American 

Historian

ABSTRACT 

First, this paper will describe the U.S.’s anti-
corruption commitments under international law. 
Next, it will present the general features of current 
U.S. refugee and asylum law, pertaining to 
particular social group (PSG) and political opinion 
claims. Last, this paper will discuss how the Biden 
Anti-Corruption Memo provides fertile ground for 
DHS to initiate an informal rulemaking process 
under the Administrative Procedure Act (APA) to 
engage civil society on how U.S. refugee and 
asylum laws can better support a pathway to 
citizenship for anti-corruption activists in pursuit of 
key U.S. foreign policy interests abroad and who 
find themselves unable to seek protection in their 
home countries.1 

INTRODUCTION

Corruption – the abuse of entrusted power for 
private gain – takes vastly different forms from 
country to country.2 Prominent examples of 
corruption include bribery, fraud, extortion, 
nepotism, clientelism, and kleptocracy – but   

corruption takes many forms.3 Around the world, 
key U.S. foreign policy players (who likely do not 
see themselves as such) dedicate their lives to 
combating various forms of corruption in 
government and in the private sector. 

In extreme cases, these individuals can no longer 
seek their own State’s protection against threats of 
harm, serious bodily injury, or even death because of 
their anti-corruption-related activity. These 
individuals risk their lives and the lives of their 
loved ones if they were to continue their anti-
corruption work abroad. In some instances, the 
government (i.e., a governmental actor) is the 
persecutor; in other instances, the persecutor is a 
non-governmental actor that the State is unwilling or 
unable to control. If the degree of danger or 
retribution is so high as to render one’s home 
country unsafe, many of these individuals make the 
painful decision to leave home and seek refuge 
abroad. If these key U.S. foreign policy players set 
their sights on the United States, they are considered 
noncitizens in adversarial confrontation within a 
complex, hyper-technical refugee and asylum 
framework without the guarantee of counsel or non-
refoulement.4 Perhaps unsurprisingly, their uphill 
battle is further constrained by (1) the possible 
issuance of a defective Notice to Appear before an 
Immigration Judge; (2) the specific and ever-
evolving legal standards adopted for their predicate 
form of relief; (3) the credibility of their testimony;5 

1 Bianka Ukleja received her J.D. from American University Washington College of Law in 2023. She is a M.A. 
candidate in International Affairs at American University School of International Service and obtained her B.A. from 
Yale University in 2018. Bianka was a student attorney for the International Human Rights Law Clinic at Washington 
College of Law, President of the European Law Association, and Executive Editor of the Sustainable Development Law 
& Policy Brief. 
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(4) corroboration or lack thereof;6 (5) discretionary
factors in adjudication; (6) language barriers; (7)
filing deadlines;7 (8) lack of legal representation;
and (9) physical and emotional trauma, among other
factors.

And so, how can the international refugee law and 
international anti-corruption law frameworks work 
together to strengthen U.S. refugee and asylum laws 
to protect individuals living under corrupt 
governments and who voice their opposition to 
corruption by  whistleblowing and other 
anticorruption activities?8 The current parameters of 
U.S. refugee and asylum law critically fail to uphold 
the U.S.’s current legal and diplomatic anti-
corruption commitments under the Organisation for 
Economic Co-operation and Development’s 
Convention on Combating Bribery of Foreign 
Public Officials in International Business 
Transactions (OECD Anti-Bribery Convention), the 
Inter-American Convention Against Corruption 
(ICAC), the U.N. Convention Against Corruption 
(UNCAC). It follows that current U.S. refugee and 
asylum law fails to provide adequate liberty and 
refugee protections for high-risk individuals who, in 
their home countries, suffered past persecution or 
have a well-founded fear of future persecution due 
to their government’s inability or unwillingness to 
protect them from harm on account of their anti-
corruption activism, political opinion, 
whistleblowing, reporting, investigating, or other 
anti-corruption-related activity.9

I. ANALYSIS

In the U.S., the Constitution dictates the posture of 
international treaties and the treaties’ underlying 
anti-corruption commitments in U.S. jurisprudence. 
The U.S. Constitution provides that the president 
“shall have Power, by and with the Advice and 
Consent of the Senate, to make Treaties, provided 
two-thirds of the Senators present concur.”10 
Treaties are binding agreements between nations 
and become part of international law.11 Treaties to 
which the U.S. is a party also have the force of 
federal legislation, forming part of what the 
Constitution calls “the supreme Law of the Land.”12 

The Senate has considered and approved for  

ratification all but a small number of treaties 
negotiated by the president and his 
representatives.13 This list includes the OECD 
Convention on Combating Bribery of Foreign 
Public Officials in International Business 
Transactions (OECD Anti-Bribery Convention), 
ratified by the U.S. in 1998;14 the Inter-American 
Convention Against Corruption (ICAC), ratified in 
2000;15 and the U.N. Convention Against 
Corruption (UNCAC), ratified in 2006.16

With these parameters in mind, this paper proffers 
which anti-corruption language within U.S. ratified 
international anti-corruption instruments should be 
invoked by (1) noncitizens in affirmative/defensive 
immigration proceedings, (2) executive agencies 
and departments committed to strengthening 
refugee and asylum laws under existing U.S. anti-
corruption commitments, and (3) members of the 
public engaged in administrative rulemaking to 
ensure that the Department of Homeland Security’s 
(DHS) refugee and asylum policy and procedures 
conform with the U.S.’s current legal and 
diplomatic anti-corruption commitments.  

i. The OECD Convention on Combating Bribery
on Foreign Public Officials in International
Business Transactions

The OECD Anti-Bribery Convention is the first and 
only international anti-corruption instrument focused 
on the "supply side" of the bribery transaction – the 
person or entity offering, promising, or giving a bribe.17 
In response to the U.S.'s signature of the Convention, 
Congress amended its Foreign Corrupt Practices Act 
(FCPA) in 1998.18 The new domestic legislation 
entered into force on November 10, 1998, extending 
the FCPA's jurisdiction to any person who engages in 
any act while in the territory of the U.S. and to any U.S. 
national and company engaged in an act outside the 
U.S. in furtherance of a proscribed purpose; adds 
"securing any improper advantage" to the list of 
improper purposes for payments to foreign officials; 
expands the term "a foreign official" to include any 
person acting for or on behalf of "public international 
organization;" and allows the U.S. Attorney General to 
seek injunctive relief against foreign citizens or 
residents and entities other than "issuers" or "domestic 
concerns" that have engaged in or are about to engage 
in a violation of the FCPA.19 As a legally binding      
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international agreement, parties to the Convention 
agree to establish bribery of foreign officials as a 
criminal offense under their laws and to investigate, 
prosecute and sanction this offense.20 Moreover, the 
Convention establishes an open-ended, peer-driven 
monitoring mechanism carried out by the OECD 
Working Group on Bribery.21

In its Preamble, the OECD Anti-Bribery Convention 
(1) “welcome[es] other recent developments which
further . . . comba[t] bribery of public officials;” (2)
“welcom[es] . . . companies, business organizations,
trade unions and other non-governmental
organizations to combat bribery;” and (3)
“recogniz[es] that achieving progress . . . requires
efforts on a national level and also multilateral
cooperation . . .”22 Article 5
(Enforcement) provides that “investigation and
prosecution . . . shall not be influenced by
considerations of national economic interest, the
potential effect upon relations with another State or
the identity of the natural or legal persons
involved.”23 Article 9 (Mutual Legal Assistance)
provides that “[e]ach Party shall, to the fullest
extent possible under its laws and relevant treaties
and arrangements, provide prompt and effective
legal assistance to another Party for the purpose of
criminal investigations and proceedings . . .  and for
non-criminal proceedings within the scope of this
Convention . . . .”24

The ICAC is a regional anti-corruption instrument 
of the Organization of American States (OAS).25 
Ratified by the U.S. in 2000, this Convention did 
not require implementing domestic legislation.26 
The OAS uses a four-pronged approach to 
effectively implement its essential purposes, based 
on its main pillars: democracy, human rights, 
security, and development.27 The purposes of 
ICAC are (1) “to promote and strengthen the 
development by each of the States Parties of the 
mechanisms needed to prevent, detect, punish and 
eradicate corruption;” and (2) "to promote, 
facilitate and regulate cooperation among the 
States Parties to ensure the effectiveness of 
measures and actions to prevent, detect, punish and 
eradicate corruption in the performance of public 

functions and acts of corruption specifically related 
to such performance."28

The ICAC is notable for enumerating five 
commonly accepted legal definitions for what 
constitutes an “act of corruption,” while providing 
legal recognition of other unenumerated “acts of 
corruption” agreed upon by two or more State 
Parties.29 Article 14 (Assistance and Cooperation) 
provides for “the widest measure of mutual 
assistance . . . and the widest measure of 
technical cooperation on the most effective ways and 
means of preventing, detecting, investigating and 
punishing acts of corruption.”30

The UNCAC is the only universal and legally 
binding anti-corruption instrument.31 When the U.S. 
ratified the UNCAC in 2006, existing federal and 
state laws sufficed to implement the Convention’s 
obligations.32 The Convention covers five main 
areas: preventive measures; criminalization and law 
enforcement; international cooperation, asset 
recovery, and technical assistance; and, information 
exchange.33  The Convention also covers different 
forms of corruption such as bribery, trading in 
influence, abuse of functions, and  acts of corruption 
in the private sector.34 A highlight of the Convention 
is the inclusion of a specific chapter on asset 
recovery, aimed at returning assets to their rightful 
owners, including countries from which they had 
been taken illicitly.35 

In its Preamble, the UNCAC (1) notes how all States 
should support individuals and groups outside 
the public sector, such as civil society, 
non-governmental organizations and community-
based organizations, if their anti-corruption efforts 
are to be effective (further enshrined by Ch. 2 
Art. 13 “Participation of Society”).36 The Preamble 
also (2) bears in mind the principles of proper 
management of public affairs and public 
property, fairness, responsibility and equality 
before the law and the need to safeguard integrity 
and to foster a culture of rejection of corruption 
(enshrined in Ch. 2, Art. 5 “Preventative 
Measures”).37
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Chapter 2, Art. 10 (Public Reporting) provides that, 
“[e]ach State Party shall, in accordance with the 
fundamental principles of its domestic law, take 
such measures as may be necessary to enhance 
transparency in its public administration, including 
with regard to its organization, functioning and 
decision-making processes, where appropriate.”38 
Article 32 (Protection of Witnesses, Experts and 
Victims), provides that, “[e]ach State Party shall 
take appropriate measures in accordance with its 
domestic legal system and within its means to 
provide effective protection from potential 
retaliation or intimidation for witnesses and experts 
who give testimony concerning offenses established 
in accordance with this Convention and, as 
appropriate, for their relatives and other persons 
close to them.”39 Article 46 (Mutual Legal 
Assistance) provides for “the widest measure of 
mutual legal assistance” such as: (1) taking 
evidence or statements from persons; (2) examining 
objects and sites; (3) providing information, 
evidentiary items and expert evaluations; (4) 
providing originals or certified copies of relevant 
documents and records; and (5) facilitating the 
voluntary appearance of persons, among others.40 
Undoubtedly, other provisions of this universal text 
could be explored for their applicability within the 
U.S. refugee and asylum law framework. 

After World War II, the U.S. ratified the 
foundational international non-refoulement 
instruments, namely the 1951 Convention Relating 
to the Status of Refugees (1951 Refugee 
Convention) and the 1967 Protocol to the 1951 
Geneva Convention (1967 Protocol), with their 
corresponding reservations and declarations.41 The 
term “corruption” does not appear in either 
instrument. The term “corruption” also fails to 
appear in the Refugee Act of 1980, which 
incorporated the Convention’s definition into U.S. 
law.42 The U.S. has since ratified several 
international anti-corruption instruments (described 
above), particularly at the turn of the new 
millennium, that operate beyond and largely 
independent of these migration-related governance 
frameworks.  

Recently, Senior State Department Legal Advisor,

Harold Hongju Koh, criticized the outdated modes of 
thinking about migration sheltered in the 1951 Convention 
that “[do] not address every problem we face today, 
and . . . cannot be the only international legal means of 
protection for forced migrants.”43 Koh has long argued in 
his academic work that the U.S. has reacted robustly to the 
fallout of refugee crisis, but neglected root causes.44 In his 
July 27, 2021 Keynote Address at the Refugees 
International Conference hosted by the U.S. State 
Department, Koh, somewhat ironically, urged that the 
U.S., in collaboration with other key foreign policy
players, “must . . . promote greater inclusion in national
and international policymaking on refugee issues,” while
completely dodging any reference to any of the U.S.’s
longstanding international legal and diplomatic anti-
corruption commitments.45

Today, the major sources of U.S. refugee and asylum law 
include the Immigration and Nationality Act (INA) 
Section 208 (see also 8 U.S.C. Section 1158); 8 C.F.R. 
Section 208 (Asylum Procedures); U.S. Supreme Court 
precedent; dynamic and frequently diverging circuit court 
decisions; Board of Immigration Appeals (BIA) decisions; 
the decisions of local Immigration Judges (IJs), published 
and unpublished; and in some cases, State law (for 
criminal and family law issues).46 Under U.S. law, a 
“refugee” is a person who is unable or unwilling to return 
to his or her home country because of a “well-founded 
fear of persecution” due to (1) race, (2) membership in a 
particular social group, (3) political opinion, (4) religion, 
or (5) national origin.47 An applicant seeking asylum or 
refugee status based on membership in a particular social 
group (PSG) must establish that the group is (1) composed 
of members who share a common immutable 
characteristic, (2) socially distinct within the society in 
question, and (3) defined within particularity.48 All three 
elements must be met to establish a cognizable particular 
social group.49

Particular social group (PSG) and political opinion  have 
been the most common claims for anti-corruption activists 
seeking relief in U.S. immigration proceedings. In 2012, 
Summer E. Neimeier wrote a seminal law review article 
investigating the legal and political dimensions of U.S. 
anti-corruption obligations in the Americas following the 
2011 BIA decision, Matter of N-M-, which for the first 
time allowed for political opinion whistleblower claims to 
go forward provided that: (1) the noncitizen’s opposition 
to state corruption provides evidence of his or her political 
opinion or gives a persecutor reason to impute such 
beliefs to him or her; and (2) the noncitizen shows that his 
actual or imputed political belief was one central reason 
for the harm.50 

In 2012, Neimeier concluded that then-U.S. refugee and 
asylum law disadvantaged asylum-seekers who stood up 
against corruption in their home countries.51 This paper
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necessarily previews over a decade of subsequent 
developments in U.S. refugee and asylum law since 
Neimeier’s review, only to demonstrate that current 
U.S. refugee and asylum law continues to 
disadvantage anti-corruption activists in 
immigration proceedings. Despite the fact that some 
anti-corruption advocates have been granted asylum 
in the U.S. using PSG and political opinion claims, 
inconsistent rulings demonstrate the necessity for 
legal harmonization, reform, and civil society 
engagement as prescribed by UNCAC, ICAC, and 
OECD Anti-bribery Convention. 

i. Particular Social Group Claims with an Anti-
Corruption Nexus

based on shared past experiences.57 Today, asylum-
seekers who are either (1) retired or (2) who have 
not been employed on anti-corruption-related 
projects in many years but may still be targeted for 
their specialized knowledge of certain criminal 
activity can find some degree of hope in Plancarte 
Sauceda v. Garland, holding that medical 
knowledge and nursing skills were immutable 
characteristics. If “former Female nurses” may 
qualify as a viable PSG for asylum purposes, so 
should “former Ukrainian prosecutors exposing 
governmental corruption.”58 

But the inconsistencies are endless. In the Fifth 
Circuit, government employment does not constitute 
an immutable characteristic, despite the fact that 
government agencies regularly keep employment 
records (which contain home addresses, kinship ties, 
and other personal information) that endure.59 
Young anti-corruption activists also stand on shaky 
ground when “[y]oung Salvadoran students who 
expressly oppose gang practices and values” was 
found to lack particularized boundaries or social 
distinction.60 However, in the Eight Circuit, “Iranian 
women who advocate for women’s rights or who 
oppose Iranian customs relating to dress and 
behavior” has been successfully accepted as a viable 
PSG.61  

In 2021, the BIA consequently held that “individuals 
who cooperate with law enforcement” may 
constitute a valid PSG if their cooperation is (1) 
public in nature, particularly where testimony was 
given in public court proceedings, and (2) the 
evidence in the record reflects that the society in 
question provides protection for such cooperation.62 
While Matter of H-L-S-A- conforms with the 
enumerated purposes of the ICAC and the ethos of 
Ch. 2, Art. 5 (“Preventative Measures”) of the 
UNCAC, what happens if the society in question 
does not provide legal protection for such 
cooperation or where the national judiciary is too 
backlogged or  politically captured by a corrupt 
regime? Reviewing the specific facts of these cases 
is critical to gauge how these holdings can be used 
to advance PSG claims with a nexus to anti-
corruption activity.  

If an asylum seeker's job duties are not directly or

As a general rule, noncitizens proffering profession-
based PSGs (i.e., journalists, prosecutors, auditors, 
community organizers, and other law-enforcement-
adjacent professionals) with a nexus to anti-
corruption work must demonstrate (1) a common 
immutable characteristic;52 (2) particularity;53 and 
(3) social distinction within the society in question
(also recognized by Society in Home Country).54

Moreover, to constitute a PSG, the group cannot
consist of solely one individual (in contrast with
political opinion claims or religious belief claims
that could be entirely personal and idiosyncratic).55

While courts have created some protections for
individuals that were engaged in anti-corruption
work using PSGs, caselaw is inconsistent and fails
to adequately protect these individuals despite U.S.
treaty obligations.

Although Pavlyk v. Gonzalez’s holding rejected 
Ukrainian prosecutors as a PSG, Plancarte Sauceda 
v. Garland created some limited protections for
retired professionals with immutable specialized
knowledge. In Pavlyk, the United States Court of
Appeals for the Seventh Circuit rejected the
proposed PSG, alternatively described as
“Ukrainian prosecutors” or “uncorrupt prosecutors
who were subjected to persecution for exposing
government corruption,” because being a prosecutor
was “not an unchangeable or fundamental
characteristic.”56 The IJ stressed that the petitioner
had not framed his particular social group as former
prosecutors. Thus, his case was distinguishable
from those in which the particular social group is

5



REFUGEE LAW & MIGRATION STUDIES BRIEF | Volume 1 Issue 2 Fall 2023

indirectly related to fighting corruption, there exists 
another tentative avenue for relief for their refusal to 
participate in bribery schemes, extortion, or other 
forms of corruption that their governments are 
unwilling or unable to control.63 For asylum 
applications filed on or after May 11, 2005 (post-
REAL ID Act), a noncitizen must establish that his 
or her political opinion (imputed or actual) was or 
will be at least one central reason for his 
persecution.64 When a noncitizen cannot identify 
their attackers and do not furnish sufficient credible 
evidence of the attacker(s)’ motivations, the 
unsupported theory that there is no other motivation 
except their political activity will be inadequate to 
sustain the claim to asylum.65 A noncitizen need not 
show that the enumerated ground provides “the 
central reason or even a dominant central reason” 
for their persecution but must demonstrate that the 
enumerated reason is more than “incidental, 
tangential, superficial, or subordinate reason” for 
their persecution.66 More than one central reason 
may, and often does, motivate a persecutor’s 
actions.67

In 2011, Matter of N-M- changed the refugee and 
asylum law landscape so that anti-corruption 
whistleblowing activities could sustain political 
opinion claims under a new multi-factor analysis.68 
In Matter of N-M-, the BIA ultimately outlined 
several important factors for adjudicators to 
consider when conducting the nexus analysis in 
corruption cases, including whether and to what 
extent (1) a noncitizen engaged in activities that 
could be perceived as expressions of anticorruption 
beliefs, (2) there is direct or circumstantial evidence 
that the persecutor was motivated by the 
noncitizen’s perceived or actual beliefs, (3) there is 
evidence of pervasive government corruption and 
direct ties between the corrupt actor and high level 
officials, and (4) the governing regime, rather than 
just the corrupt individual, retaliates against the 
applicant for the anticorruption beliefs.69  

The BIA recognized that exposing or threatening to 
expose government corruption to higher 
government authorities, the media, or 
nongovernmental watchdog organizations could 
constitute the expression of a political opinion.70 In 
2012, Neimeier's main concern with the Matter of 
N-M- decision was the implication that anti-
corruption activists in immigration proceeding must

make or participate in an expression of political 
belief, even though the statute does not require an 
expression of political opinion to qualify for 
asylum, but only an imputed political opinion.71

Subsequent case law reveals the inherent challenges 
of winning political opinion asylum claims in the 
post-Matter of N-M-landscape, especially for 
noncitizens from countries where corruption is, in 
fact, rampant and genuine, but their repeated refusal 
to participate in corruption and subsequent 
whistleblowing falls short of “an expression of 
political opinion.” In Latipov v. U.S. Attorney 
General, Mr. Latipov was required to show more 
than widespread corruption in Uzbekistan; he had to 
show that his past persecution and fear of future 
persecution stemmed from his political opinion 
opposing that corruption (which he could not 
demonstrate by arguing that his refusal to pay bribes 
to government officials could be perceived as a 
political belief).72

In Feng v. Sessions, the Ninth Circuit did not find a 
sufficient nexus where Mr. Feng, who worked as a 
toll booth cashier at a Chinese state-owned 
company, refused to participate in an embezzlement 
scheme.73 Mr. Feng had been approached by his 
immediate supervisor, who attempted to enlist Mr. 
Feng to participate in the embezzlement scheme. He 
refused to participate and reported it to the highway 
superintendent, a local government official.74 Mr. 
Feng was subsequently fired, falsely accused of 
participating in the scheme, arrested, detained for 
days, and beaten by the police.75 The Ninth Circuit 
honed-in on the fact that Mr. Feng failed to 
establish the necessary nexus between his speech 
against corruption and the persecution he endured at 
the hands of the police, who harmed him as a 
consequence of the false allegations levied against 
him.76 Consequently, Matter of N-M- destroys 
political opinion claims where applicants refuse to 
engage in systemic, petty forms of corruption by 
low- to mid-level government officials which they 
inevitably and repeatedly engage with on a daily 
basis, or where applicants directly experience the 
consequences of their whistleblowing after one 
reporting incident due to specific relationship 
between local governance and law enforcement 
apparati. 
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On February 2, 2021, President Joseph R. Biden 
issued Executive Order 14010, directing DHS and 
the Department of Justice (DOJ) to publish a joint 
rule by October 30, 2021, “addressing the 
circumstances in which a person should be 
considered a member of a ‘particular social 
group’ (PSG)” as the term was used in the INA’s 
definition of a refugee “derived from the 1951 
Convention and 1967 Protocol.”77 However, E.O. 
14010 was issued with the intent to expedite border 
processing procedures for asylum seekers from 
North and Central America, conjuring Koh’s 
observation that the U.S. reacts robustly to the 
fallout of refugee crisis, but neglects root causes 
(i.e., widespread governmental corruption in 
Northern Triangle Countries).78 

However, on June 3, 2021, President Biden issued 
the National Security Study Memorandum on the 
Fight Against Corruption (Biden Anti-Corruption 
Memo), which (1) established combating corruption 
as a core U.S. national security interest, and (2) 
directs the departments and agencies to make 
recommendations that will significantly bolster the 
ability of the U.S. government to combat 
corruption.79 In his official Statement to the press, 
President Biden underscored how “[t]he United 
States will lead by example . . . in partnership with 
allies, civil society, and the private sector to fight 
the scourge of corruption . . . .”80  President 
Biden invoked the Memo to directly 
challenge U.S. policymakers, anti-corruption 
advocates, and civil society members to “stand in 
support of courageous citizens around the globe 
who are demanding honest, transparent 
governance.”81

For decades, public opinion research has recognized 
the importance of the president in setting policy 
agenda and conceptualizing nation branding as a 
form of soft power.82 However, it is worth noting 
that national image is not solely dependent upon 
media reports or policy speeches, but it is also 
associated with a country's products and services,83 
including robust legal frameworks that support anti-
corruption advocates who are forced to leave their 
home countries under serious threat of persecution 
for their anti-corruption-related professional and/or 

political activity. Nevertheless, critics remain 
frustrated by how the Biden Administration has 
leveraged anti-corruption and migration challenges 
amid an ongoing surge of migrants at the southern 
U.S. border.84

DHS has not initiated a public and inclusive 
rulemaking process that examines how current U.S. 
legal and diplomatic anti-corruption commitments 
can further strengthen U.S. refugee and asylum laws 
to ensure a pathway to citizenship for genuine anti-
corruption activists in pursuit of key U.S. foreign 
policy interests abroad. In 2023, many U.S. 
departments and agencies, including the Treasury, 
State, Commerce, Defense, USAID, and DOJ, have 
since taken steps toward integrating Biden’s five-
pillar anti-corruption strategy; DHS, is notably 
absent from this list.85

All things considered, U.S. policymakers, 
immigration advocates, and other dedicated 
members of civil society are ripely positioned to 
demand more from DHS and its corresponding 
agencies to strengthen U.S. immigration procedures 
to support courageous individuals around the globe 
demanding honest, transparent governance.86 Cross-
cutting analysis of anti-corruption strategies from 
around the globe reveals that by focusing at the 
agency level, it is possible to tailor reforms to the 
vulnerabilities associated with specific functions or 
tasks, thereby improving effectiveness.87 Moreover, 
decentralization affords the public with a sense of 
ownership, responsibility, and the opportunity to 
interact with other parts of the anti-corruption 
ecosystem.88 It follows that a new informal 
rulemaking process with robust public participation 
is required to gain new insights into current anti-
corruption values and American perceptions of the 
disconnect between international refugee and 
asylum law frameworks and the U.S.’s ongoing 
international anti-corruption commitments.

II. CONCLUSION

This paper argues that the current parameters of 
U.S. refugee and asylum law critically fail to uphold 
the ethos of the U.S.'s legal and diplomatic anti-
corruption commitments under the OECD Anti-
Bribery Convention, ICAC, and UNCAC. 
Therefore, current U.S. refugee and asylum law fails
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to provide adequate liberty and refugee protections 
for high-risk individuals who, in their home 
countries, have suffered past persecution or have a 
well-founded fear of future persecution due to their 
government's inability or unwillingness to protect 
them from harm on account of their anti-corruption 
activism, political opinion, whistleblowing, 
reporting, investigating, and/or other anti-
corruption-related activity. The  bifurcation of 
migration-related and anti-corruption-related 
foreign policy agendas must cease. Looking ahead, 
the Biden Anti-Corruption Memo provides the 
impetus for DHS to initiate an informal rulemaking 
process under the APA to engage civil society on 
how U.S. refugee and asylum laws can better 
support a pathway to citizenship for anti-corruption 
activists in pursuit of key U.S. foreign policy 
interests abroad and are unable to seek protection in 
their home countries.  
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