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William O. Brown, Jr.  University of North Carolina at Greensboro
Tingting Liu  Iowa State University
J. Harold Mulherin  University of Georgia

Abstract

Using a unique, hand-collected sample of US acquisitions, we study the inter-
action between the legal system and the takeover auction process from 1981 to
2020. We associate the strengthening of the property rights of targets’ boards
after the 1989 Time Inc. decision with fundamental changes in the takeover auc-
tion process. This strengthening of the boards’ property rights has moved the
auction process from a public one to a behind-the-scenes one in which targets’
boards control both the number of bidders and the flow of information. Tar-
gets’ boards are more likely to initiate the auction themselves, and the length of
the private negotiation process has significantly lengthened. This fundamental
change has benefited target shareholders.

1. Introduction

Coase (1959, 1960) insightfully notes that with well-defined property rights, re-
sources flow to their highest-valued use. In the Coasean framework, property
rights are an essential prelude to market transactions because they identify whom
to contact to use a given resource. Given the delimitation of property rights, the
transfer and use of rights to assets takes place via market transactions. Using a
cave as an example, Coase (1959) states that the legal granting of the property
right either to the owner of the land at the entrance to the cave or to the owner of
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the land over the surface of the cave is irrelevant to the highest-valued use of the
cave whether it be, say, to store bank records or to grow mushrooms.

In this paper, we apply the property rights paradigm to a more recent setting:
the corporate takeover market in the United States. In this setting, a property
right is the protection against the use of a target firm’s resources by unsolicited
bidders against the will of the target’s board (Alchian 1965). Studies such as Jen-
sen (1993) argue that the major corporate control activity beginning in the 1980s
in the United States was tied to political, economic, and technological shocks to
the existing structure of American industry. Indeed, innovations in junk-bond
financing and the relaxation of antitrust laws made large firms the object of cor-
porate takeovers for the first time. Hence, major corporations found “barbarians
at the gate” (Burrough and Helyar 1990) in a modern Wild West setting.

This increased susceptibility of large firms to takeovers was followed by major
alterations in the legal and governance environment for the corporate takeover
market. Lobbied by the large firms in their states, legislators passed antitakeover
laws. Major corporations instituted poison pills and other hurdles to takeover.
These legal and governance changes induced lawsuits between bidders and targets
to determine the degree to which the boards of target firms could “defend the cor-
porate bastion” (Kahan 1993, p. 594) and repel the “barbarians” (Grundfest 1993,
p. 857). Using the terminology of Alchian (1965), the courts in Delaware and
other states were faced with determining the appropriate property rights to grant
to targets’ boards in the new takeover environment: when could a target’s board
just say no to a prospective bidder? While the legal process evolved iteratively and
often did not please academic commentators such as Gilson (2001), the Delaware
courts ultimately clarified the property rights of target firms’ boards of directors.

A focal case amid this changing takeover environment was the decision in
Revion v. MacAndrews & Forbes Holdings (506 A.2d 173 [Del. 1986]) in which
the court ruled that once a target firm is up for sale, the duty of its board changes
from that of a defender of the corporate bastion to that of an auctioneer. How-
ever, the Revion decision did not clearly define what an auction was. Through an
evolutionary litigation process, as in the model of Rubin (1977), common-law
cases clarified when and whether targets’ boards must conduct an auction, the
provision of information during an auction, and the allowability of takeover hur-
dles during the auction process. By 1989, in the Time Inc. decision, the courts had
clarified the property rights during corporate control transactions by moving to
broad deference via the business judgment rule, which implies relatively strong
property rights for targets’ boards but requires a process that is fair to share-
holders. This clarification of property rights resulted in a reduction in hostile
takeovers and legal battles. Our goals in this paper are to document fundamen-
tal changes in the auction process that are consistent with courts enhancing the
property rights of targets’ boards and to investigate whether these changes have
benefited targets’ shareholders.

Mitchell and Lehn (1990) initiated the use of Value Line data and document
that their sample predominantly includes large companies. We begin with the
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same sample because these large corporations capture the sea change in the
takeover market beginning in the 1980s and were directly involved in the liti-
gation tied to corporate takeovers (see Mitchell and Mulherin 1996). We start
with 1,064 firms listed on the Value Line Investment Survey at the beginning of
1981 and add new coverage as of each 5-year period, which results in 3,485 firms.
Among these firms, 1,719 were successfully acquired during 1981-2020. Using
this sample of takeover activity, we compare and contrast the takeover auction
process in the Revion period of 1986-89 with later time periods following the
Time Inc. decision.

Our results support the evolution of a property rights solution. First, after the
Time Inc. decision, takeover auctions moved behind the scenes, where a signif-
icant portion of the bidding process occurs prior to public revelation of a take-
over. Second, in conjunction with this movement to underground auctions, tar-
gets’ boards are much more likely to initiate the takeover process rather than wait
for an initial bid. Third, the movement toward target-initiated deals and away
from hostile takeovers has led to a significant increase in the length of the nego-
tiation process. These results suggest that after the Time Inc. decision, increased
property rights for targets’ boards moved takeover auctions out of the public
realm to a structured auction controlled by the target’s board behind the scenes.

Our paper has important implications for research on law and takeovers. A
number of recent papers, such as Cain, McKeon, and Solomon (2017), tend to
ask whether takeover laws and the legal setting impact the number of hostile
takeovers. A related thread of research such as Bebchuk, Coates, and Subrama-
nian (2002) is concerned that the decline in hostile takeovers has weakened the
monitoring of targets with shirking management and call for a lessening of tar-
get boards’ property rights. Indeed, the number of takeover defenses (Gompers,
Ishii, and Metrick 2003; Bebchuk, Cohen, and Ferrell 2009) has become a stan-
dard measure of governance quality, with a higher number indicating worse gov-
ernance. This view often associates the 1989 Time Inc. case with entrenchment
of the target’s management and presumes that the reduction in hostile takeovers
and public competition leads to lower premiums (see, for example, Bebchuk,
Coates, and Subramanian 2002).

Takeover competition via auctions has gone underground instead of declining
after the 1980s (Liu and Mulherin 2018)."! In contrast, this paper aims to pro-
vide an explanation for why such important changes happen and the associated
wealth effect accounting for the changes. We investigate whether the increased
property rights of targets’ boards benefit shareholders or instead entrench poorly
performing management by examining how targets’ premiums change over time.
We find that, accounting for this longer period between a deal’s initiation and
announcement, targets’ premiums have significantly increased, rather than de-
creased, since the Time Inc. decision. The increasing premium over time reflects
the greater bargaining power of targets’ boards, which can identify a more valu-

! However, the causes of the changes in takeover competition and the implication of those changes
on measuring premiums in different time periods are not investigated in Liu and Mulherin (2018).
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able bidder match. These results are robust to a number of checks and sample
selection tests.

The reality is that we are unable to determine if the courts’ decisions in the
1980s resulted in a reduction in the number of deals after the Time Inc. decision
in the absence of a clear control sample. But simply finding that the number of
hostile deals declined is also not sufficient to suggest that targets’ shareholders
are worse off. DeAngelo and Rice (1983) and Stulz (1988) argue that defenses can
increase managers’ ability to extract higher premiums, which may benefit share-
holders.? Schwert (2000) finds no systematic performance differences between
targets of hostile and friendly bids and argues that a hostile bid is a tactical de-
cision in the bargaining between targets and bidders. Moreover, Comment and
Schwert (1995) and Heron and Lie (2006) conclude that antitakeover devices do
not systematically deter takeover transactions. Karpoft and Wittry (2018) chal-
lenge the widely held assumption that business combination laws identify exoge-
nous changes in takeover protection. They infer that the Time Inc. decision had a
substantive effect on firms’ takeover protections. Our interpretation is that, con-
sistent with the property rights story, targets’ boards are more in control of the
takeover auction process, and this control benefits their shareholders.

Our work is also related to some seminal research on the effect of the legal set-
ting on targets’ premiums. Jarrell and Bradley (1980) find that the delay caused by
the provisions of the Williams Act is associated with higher premiums. We find
that the lengthening of time between a deal’s initiation and announcement since
the Time Inc. decision is also associated with higher premiums. Indeed, our re-
sults suggest that the now-standard event-study framework that follows Schwert
(2000) and applies a common (—63, 126) window to all deals in all periods un-
derestimates the targets’ premiums for deals done after the Time Inc. decision.

2. What Is a Takeover Auction?

To provide a benchmark for our empirical analysis, we first sketch the key
components of the takeover auction process. We then use this framework to de-
scribe how takeover auctions are modeled in the legal and financial economics
literature and are treated in the courts, especially in conjunction with the 1986
Revion decision. This background sets the stage for our empirical analysis.

2.1. Schematic of the Takeover Auction Process

Figure 1 provides a schematic of the takeover auction process. Information to
describe takeover auctions is taken from the conceptual model of Hansen (2001)
and the empirical work examining deals in the 1990s (Boone and Mulherin 2007,

2 This beneficial view is supported by more recent empirical studies. For example, Chemmanur,
Paeglis, and Simonyan (2011) show that adoption of antitakeover provisions by firms with initial
public offerings is positively associated with long-term firm value. Johnson, Karpoff, and Yi (2015)
and Cen, Dasgupta, and Sen (2016) find that firms can benefit from adopting takeover defenses to
protect important business relationships.
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Figure 1.

Schematic of the takeover auction process

2009). As we report in Section 6, the duration of the takeover auction process
and the steps sketched in Figure 1 vary significantly over our sample period of

1981-2020.

A takeover auction can be initiated by either the target or a potential bidder.
Initiation is usually done behind the scenes via private communication and inter-
action between the target and prospective bidders well before the news of a take-
over becomes public. Targets often internally initiate an auction by considering
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their strategic alternatives and, in consultation with their legal and financial ad-
visors, deciding how many potential bidders to contact. Alternatively, a bidding
firm may approach with a preliminary offer that may follow the acquisition of a
toehold stake in the target. The target then reacts by either agreeing to negotiate
with the bidder or resisting the offer, establishing takeover defenses, and consid-
ering other bidders. The bidder may make countermoves and engage in lawsuits
to enjoin any takeover hurdles instigated by the target. The filing of lawsuits by
the bidder can move the auction from a behind-the-scenes interaction to a battle
in the public sphere.

Once a deal is initiated, crucial aspects of a takeover auction are the receipt of
information by potential bidders and an iterative bidding process. As emphasized
by Hansen (2001), target firms conducting an auction tend to restrict both the
number of bidders and the flow of information to them. Selected bidders receive
confidential information only after signing a standstill contract whereby bidders
agree not to make an offer without approval from the target’s board of directors.

A subset of the bidders who sign confidentiality and/or standstill agreements
make nonbinding indications of interest. This information is used by the target
firms and their legal and financial advisors to invite a subset of bidders for fur-
ther due diligence. The next step is formal bids, with the ultimate outcome be-
ing a takeover agreement with the high bidder that includes terms such as the
deal’s price and method of payment and deal-protection devices such as termina-
tion fees in the event another bidder offers an even higher price before the deal is
completed.

In the final stage of the auction process, the takeover agreement is publicly an-
nounced, subject to shareholder and regulatory approval. There is the potential
for a higher bid in the period between the deal’s announcement and completion.
In a hostile bid with a white knight, there may be protracted bidding once an ini-
tial bid is announced. The deal is completed with the acquisition of the target by
the winning bidder.

2.2. Conceptual and Theoretical Analysis of Takeover Auctions

With the schematic in Figure 1 as a framework, we now discuss the depiction
of takeover auctions in the legal and financial economics literature. These mod-
els differ in the definition of an auction, the assumptions regarding the property
rights of the target’s board, and the information costs inherent in the takeover
auction process. As summarized in Table A2, the questions addressed include
whether and when to auction, the interaction of preemptive bids and access to
information, and the effect of hurdles such as poison pills on takeover auctions.

2.2.1. Whether and When to Auction

As reported in Table A2, some of the earliest analysis of takeover auctions is a
rather diametric debate in the legal literature between Easterbrook and Fischel
(1981) and Bebchuk (1982). That analysis focuses on one step in Figure 1: how a
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target’s board should react to an unsolicited bid. Easterbrook and Fischel (1981)
argue for a mandatory passivity rule under which targets’ boards would refrain
from auctioning a firm that was the subject of a takeover bid. Their proffered
reason is that the use of an auction would compromise incentives for the initial
bidder to incur search costs to identify undervalued targets. In effect, the pro-
scription of Easterbrook and Fischel (1981) rules out hostile takeovers, as targets’
boards would never reject a bid. Bebchuk (1982) counters this with a mandatory
auction rule under which targets’ boards would always attempt to auction a firm
faced with an initial takeover bid. Bebchuk (1982) argues that an auction would
find the highest bidder and thereby bring the greatest return to the targets’ share-
holders. Moreover, the initial bidder could be compensated for the initial search
by obtaining a prebid toehold in the target firm.

Critiques of this early debate on takeover auctions include the implicit assump-
tions regarding the property rights of the target’s board and the impact of search
costs on the chosen bidding process. Haddock, Macey, and McChesney (1987)
point out that the Easterbrook and Fischel (1981) rule implies extremely weak
property rights that impose a first-possession rule and a race to capture the tar-
get firm. The Bebchuk (1982) mandatory auction rule places property rights in
the hands of individual shareholders, which creates a communal property prob-
lem (DeAngelo and Rice 1983). Macey (1990) notes that Easterbrook and Fischel
(1981) and Bebchuk (1982) offer rather rudimentary depictions of takeover auc-
tions that fail to delve into the costs and benefits of the complex bidding process
in Figure 1 and thereby ignore that the appropriate sales procedure in a given
takeover can vary with the characteristics of the target and deal.

Much of the critique by Macey (1990) of the early auction analysis is based
on the model of takeover bidding in French and McCormick (1984). That model
adopts a setting envisioned by Easterbrook and Fischel (1981) and Bebchuk
(1982) under which potential bidders bear costs to evaluate a potential target but
delves much deeper into the implications of search costs. In a result reminiscent
of Coase (1960), French and McCormick (1984) find that in equilibrium the tar-
get firms ultimately bear the cost of searches incurred by any bidders in the prices
they receive. Hence, a deeper auction as measured by a more extensive canvass-
ing of potential bidders brings both costs and benefits, and target firms have the
incentive to economize on the number of bidders invited to a particular auction.
French and McCormick (1984) suggest that target firms can impact the number
of bidders by auction rules such as entry fees and can affect search costs by pro-
viding some information to selected bidders. Of course, the ability of the target
firm to set the auction rules implicitly assumes strong property rights by the tar-
get’s board.

2.2.2. Preemptive Bids and Access to Information

While French and McCormick (1984) conclude that target firms have the in-
centive to control the number of bidders to economize on search costs, some bid-
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ders may choose to jump in line by making a preemptive bid, which is often ac-
companied by a toehold in the target firm. Bulow, Huang, and Klemperer (1999)
and Goldman and Qian (2005) model this scenario and conclude that a toehold
can give an initial bidder an advantage in a takeover auction. Hence, a toehold
may not simply provide compensation for search costs but may also lead to a
lower price paid for the target (Betton and Eckbo 2000). Hence, like French and
McCormick (1984), Bulow, Huang, and Klemperer (1999) state that target firms
may want to adapt the auction rules to mitigate such toehold advantages. More-
over, Berkovitch, Bradley, and Khanna (1989) point out that the winning bidder
can be compensated for a search via deal-protection devices such as termination
fees and lockup options that lessen the importance of acquiring a toehold.

Fishman (1988) and Dimopoulos and Sacchetto (2014) model the target’s and
bidder’s tactics related to preemptive bids in a takeover auction. A central result
in the Fishman (1988) model is that the elimination of preemptive bids raises
the target’s revenue. How might a target firm prevent such preemptive tactics by
bidders? Fishman states that target firms could withhold confidential informa-
tion until all bidders have signed standstill agreements. These results and insights
are quite prescient and serve well to explain the relatively complex due-diligence
stage in Figure 1.

2.2.3. Hurdles to Takeover

Much of the conceptual and theoretical research on takeover auctions ad-
dresses the role of the potential hurdles imposed by state and federal laws and
firm-specific devices such as poison pills. Easterbrook and Fischel (1981) and
Bebchuk (1982) both argue adamantly against takeover hurdles. Easterbrook
and Fischel (1981) view takeover defenses by a target’s management as prima fa-
cie evidence of entrenchment. Bebchuk (1982) opposes any device that seems to
dampen a full-fledged auction. The formal model of takeover auctions in Bulow
and Klemperer (1996) also concludes that impediments to auctions reflect agency
costs of the target’s management.

However, several commentators express less opposition to takeover hurdles.
DeAngelo and Rice (1983) provide a model in which takeover hurdles such as
shark repellents can bolster the property rights of the target’s board and thereby
act in target shareholders’ interests. Here a property right is the protection against
the use of the target firm’s resources by unsolicited bidders against the will of the
target’s board (Alchian 1965). The benefit of greater property rights for the board
is attained by centralizing the decision-making when faced with a takeover bid.

Related empirical research suggests some benefits that takeover hurdles can
have for target shareholders. Jarrell and Bradley (1980) report that the delay en-
abled by the Williams Act was associated with higher premiums for targets. Jarrell
(1985) finds that a target’s resistance to an initial bid via lawsuits against a hostile
bidder induces auctions by multiple bidders. Comment and Schwert (1995) con-
clude that poison pills improve the bargaining power of targets’ boards. Bates and
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Becher (2017) show that the main motive for a target’s board to reject takeover
bids is to improve the offer price. However, Bebchuk, Coates, and Subramanian
(2002) argue that poison pills in conjunction with staggered boards of directors
provide a lethal combination against a viable takeover auction.

2.3. Legal Cases Related to Takeover Auctions

We next discuss how takeover auctions have been treated in the courts. In par-
ticular, we report how the auction requirement of the 1986 Revlon decision in-
duced subsequent legal cases to pinpoint what exactly a takeover auction was and
what actions of the target’s board were allowed during the bidding process (for
analysis of Revlon, see Herzel and Shepro 1989; Gilson and Kraakman 1990; for a
broader overview, see Bainbridge 2006). The cases we highlight are also presented
in Table A3, and all involve target firms in our sample.

The seminal decision in Unocal Corp v. Mesa Petroleum Co. (493 A.2d [Del.
1985]) posed the duties of the target’s board of directors as a question of pro-
cess evaluated in the context of the business judgment rule. But the Revlon deci-
sion the next year famously stated that when the target firm is for sale, the target
board’s duties switch from defense of the corporate bastion to those of an auc-
tioneer. However, like much of the conceptual and theoretical research discussed
previously, the Revlon court did not clearly define an auction. This lack of clarity
raised several questions, such as can a preemptive bidder force an auction of the
target, to what extent do the Revlon duties require a level playing field across all
bidders, and what role do takeover hurdles such as poison pills play in the course
of an auction? Such questions induced additional lawsuits by hostile bidders.

Arguing for a level playing field, many hostile bidders sued targets to access
confidential information. In the deal involving Koppers (BNS Inc. v. Koppers Co.,
683 F. Supp. 458 [D. Del. 1988]), the hostile bidder, BNS, argued that it should
be given access to confidential information about the target. Similarly, in the J. P.
Stevens deal (West Point Pepperell Inc. v. ]. P. Stevens & Co., 542 A.2d 770 [Del.
Ch. 1988]), a hostile bidder sued to gain access to confidential information with-
out having to contractually commit to cease its hostility by signing a standstill
agreement. In such cases related to information access, the courts tend to defer
to the target’s board, not force revelation of information to hostile bidders, and
attest to the validity of standstill agreements (see, for example, the discussion in
Rhodes 1991; Kidd 2003). Hence, the courts empower the target’s board with the
property rights to information about the target firm and thereby enable the tar-
get’s board to control access to bidding along the lines suggested by the model in
Fishman (1988).

The role of poison pills in the takeover auction process was greeted with less
clarity immediately following the 1986 Revlon decision. This created uncertainty
in the property rights of targets’ boards and resulted in numerous lawsuits by hos-
tile bidders (see, for example, Gayle 1989; Yablon 1989). Following Revlon, hos-
tile bidders often sued to enjoin a target’s poison pill as interfering with the take-
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over auction. In some cases, the courts consider poison pills part of the takeover
auction process and reject the bidders’ lawsuits. In Facet Enterprises v. Prospect
Group Inc. (No. 9746, 1988 WL 36140 [Del. Ch. April 15, 1988]), the court states
that a poison pill provides a gavel to run an auction. Similarly, in a deal involving
Federated Department Stores (CRTF Corp. v. Federated Department Stores, 683
E. Supp. 422 [S.D.N.Y. 1988]), the court ruled that the target’s board could leave
the poison pill in place for the life of the takeover auction. However, in deals such
as those for Moore McCormack Resources (Southdown Inc. v. Moore McCormack
Resources Inc., 686 F. Supp. 595 [S.D. Tex. 1988]) and Pillsbury (Grand Metropol-
itan PLC v. Pillsbury Co., 558 A.2d 1049 [Del. Ch. 1988]), the courts concluded
that the poison pills interfered with the auction process and forced the targets’
boards to redeem the pills.

Much of the uncertainty created by the auction duties of the 1986 Revlon deci-
sion was resolved by the 1989 Time Inc. case. Time had proposed a merger with
Warner but then became the object of a hostile bid by Paramount (Paramount
Communications v. Time Inc., 571 A.2d 1140 [Del. 1989]). The court ruled that
Time could just say no to Paramount, concluding that the directors of the target
firm were not obliged to abandon a deliberate corporate strategy. In effect, a hos-
tile bidder could not force an auction on a target’s board. As noted by Velasco
(2002, p. 390), “Although there was a point at which it appeared that the Dela-
ware courts would be willing to mandate the redemption of the poison pill in the
face of a non-coercive tender offer, Paramount Communications, Inc. v. Time Inc.
appears to have eliminated any such hopes.” The Time Inc. decision clarified the
relatively strong property rights held by the target’s board of directors. Indeed,
the just-say-no ruling corresponds directly to the concept of Alchian (1965) that
a property right enables protection from actions by others that are against the will
of the possessor of the property right.

A case involving Wallace Computer Services (Moore v. Wallace Computer Ser-
vices, 907 F. Supp. 1545 [D. Del. 1995]) appears to have continued enforcement of
the strong property rights of a target’s board. Bebchuk, Coates, and Subramanian
(2002) emphasize that legal decision as locking in the power of boards via a com-
bination of poison pills and staggered boards. Lipton (2005), however, suggests
that there might be some weakening of target boards’ property rights wrought by
the federal mandates of the Sarbanes-Oxley Act in 2002.

2.4. Summary and Motivation for Research

So far we have examined the variation in property rights. As shown in Figure
1, the takeover auction process is quite complex. The conceptual and theoretical
analysis sketched in Table A2 captures this complexity and raises issues about
the impact of takeover hurdles on the depth of takeover auctions. The legal cases
in Table A3 indicate how undefined boards’ duties became after the 1986 Revion
decision and the deference to the target’s board in the 1989 Time Inc. decision.

This variation in property rights over time motivates our analysis. We aim to
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study the impact of the changing legal setting on the depth and nature of takeover
auctions. Our data cover 1981 to the present. The cases reviewed in Table A3 sug-
gest five periods of analysis: the pre-Revion period of 1981-85, the Revlon period
of 1986-89, the post-Time Inc. period of 1990-95, the post-Wallace Computer
Services period of 1996-2001, and the post-Sarbanes-Oxley period of 2002-20.

Our analysis also jointly compares the three post-1990 subperiods with the
Revion period (1986-89). Given the large number of court cases and the compli-
cated nature of the legal decisions, one can argue about the extent to which any
single case impacted property rights or whether and when all legal uncertainty
was resolved. However, the lack of 100 percent definitive break points for the al-
location of property rights serves only to bias the results of documenting measur-
able differences across the designated subperiods.

3. Formation and Description of the Sample

We start with 1,064 firms listed on the Value Line Investment Survey in the
fourth quarter of 1981. This is the same set of firms that formed the base data set
for Mitchell and Lehn (1990) and Mitchell and Mulherin (1996) in their analy-
sis of takeover activity in the 1980s. As noted by both studies, this set of firms
represents over 60 percent of the companies in the 1981 Standard & Poor’s 500
index. We use the Value Line sample for several reasons. For one, it emphasizes
large takeover targets and captures the sea change in the takeover market begin-
ning in the 1980s. These large firms were often the prime lobbyists for changes in
state antitakeover laws (Romano 1988). Relatedly, consistent with the legal model
of Rubin (1977), the large corporations were directly involved in litigation tied to
corporate takeovers.’

To avoid potential survivorship bias, we include new coverage of firms by
Value Line in 1986, 1991, 1996, 2001, 2006, 2011, and 2016. These 2,421 firms
combined with our original sample of 1,064 firms result in a sample of 3,485
firms. For each firm, we use Center for Research in Security Prices (CRSP) delist
codes and information from the Securities Data Company (SDC) database to de-
termine firms acquired in a completed deal announced between 1981 and 2020.
We rely on both CRSP delist codes and the SDC database to ensure completeness
of the sample and find that the SDC database is very accurate in identifying deals
throughout the full sample period. We initially identify 1,719 completed deals
and then obtain information about the takeover auction process from Securities
and Exchange Commission (SEC) takeover documents as in Boone and Mulherin
(2007). For the mid-1990s to the present, the SEC documents are available from
the SEC’s Electronic Data Gathering, Analysis, and Retrieval database. For earlier
periods, we obtain SEC documents from Lexis-Nexis, Thomson One Financial,
and microfiche. From these various sources, we are able to obtain SEC takeover
documents for 1,585 of the completed deals.

* While this paper emphasizes the relatively large takeover targets derived from Value Line, our
results are robust to using a random sample from the same overall time period (see Section 8).
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For each firm in our base data set, we identify those reported by the SDC da-
tabase as being in a withdrawn deal in the 1981-2020 period. We then drop any
withdrawn deals in which the target firm was acquired by another bidder at the
same time and therefore is in the completed-deal sample. We identify 484 with-
drawn deals in which the target was not acquired at that time. Of these, 240 with-
drawn deals have SEC documents pertaining to the takeover process, with the
deals lacking documents tending to be those quickly ended by the target and/
or bidder without substantive bidding. The final sample includes 1,825 takeovers
announced between 1981 and 2020, with 1,585 completed deals and 240 with-
drawn deals. In 2020 dollars, the total value of firms in the full sample is over $14
trillion.

Table 1 reports the time-series distribution of the sample by year. The rate per
year is defined as the number of deals announced in each year divided by the
number of firms covered by Value Line at the beginning of each 5-year period.
Table 2 reports the distribution for each subperiod in our analysis. The Revion
period of 1986-89 has the highest rate of withdrawn deals per year.

Table 3 reports the results of a regression analysis in which the dependent vari-
able is the rate of takeover activity per year and the independent variables are
dummy variables for the periods. Note that to facilitate comparisons we make the
Revlon period of 1986-89 the benchmark period (that is, the intercept). The re-
gression analysis shows that the Revlon period has the highest rate of withdrawn
takeover activity, as the dummy variables for the other subperiods tend to be
negative and statistically different from 0. Moreover, the rate of completed deals
in the 1986-89 subperiod is comparable to those in the 1996-2001 and 2002-20
subperiods. The 1990-95 subperiod has a lower rate of completed takeover trans-
actions.

Tables 1-3 show an active takeover market in the post-Time Inc. subperiods,
especially in the late 1990s and around the mid-2000s. These findings are con-
sistent with prior literature investigating time-series takeover activities. Mitch-
ell and Mulherin (1996) show that industry shocks such as deregulation, foreign
competition, and financing innovations contributed to the takeover wave in the
late 1980s. Harford (2005) finds little merger activity during the 1990-91 reces-
sion, followed by another merger wave in the late 1990s. Similar to Mitchell and
Mulherin (1996), Harford (2005) concludes that economic, regulatory, or tech-
nological innovation plus capital liquidity causes industry merger waves. Kaplan
and Stromberg (2009) show that the mid-2000s experienced a second leveraged
buyout boom because of a record amount of capital committed to private equity
in 2006 and 2007, which contributed to the merger wave in the mid-2000s.

Although we cannot unequivocally say that greater property rights in the post-
Time Inc. period did not result in fewer deals, the literature suggests that eco-
nomic shocks and capital availability (rather than property rights) are most likely
to affect the rate of takeovers. This is also consistent with prior studies showing
that antitakeover devices do not systematically deter takeover transactions (for
example, Comment and Schwert 1995; Heron and Lie 2006).



Table 1
Distribution of the Sample

All Deals Completed Deals Withdrawn Deals

N % Rate N % Rate N % Rate
1981 5 27 47 5 .32 A7 0 .00 .00
1982 42 2.30 3.95 37 2.33 3.48 5 2.08 A7
1983 35 1.92 3.29 33 2.08 3.10 2 .83 .19
1984 68 3.73 6.39 54 3.41 5.08 14 5.83 1.32
1985 66 3.62 6.20 57 3.60 5.36 9 3.75 .85
1986 97 532 5.57 75 4.73 4.30 22 9.17 1.26
1987 58 3.18 3.33 44 2.78 2.52 14 5.83 .80
1988 78 4.27 4.48 64 4.04 3.67 14 5.83 .80
1989 42 2.30 241 33 2.08 1.89 9 3.75 .52
1990 13 71 .75 10 .63 .57 3 1.25 17
1991 8 44 .46 8 .50 .46 0 .00 .00
1992 4 22 23 3 .19 17 1 42 .06
1993 13 71 .75 11 .69 .64 2 .83 12
1994 28 1.53 1.63 25 1.58 1.45 3 1.25 17
1995 41 2.25 2.38 37 2.33 2.15 4 1.67 23
1996 50 2.74 2.85 41 2.59 2.34 9 3.75 .51
1997 77 4.22 4.39 67 4.23 3.82 10 4.17 .57
1998 77 4.22 4.39 69 4.35 3.93 8 3.33 46
1999 83 4.55 4.73 73 4.61 4.16 10 4.17 .57
2000 72 3.95 4.10 63 3.97 3.59 9 3.75 .51
2001 42 2.30 2.31 40 2.52 2.20 2 .83 11
2002 25 1.37 1.38 23 1.45 1.27 2 .83 11
2003 19 1.04 1.05 17 1.07 94 2 .83 11
2004 32 1.75 1.76 26 1.64 1.43 6 2.50 33
2005 46 2.52 2.53 43 2.71 2.37 3 1.25 17
2006 67 3.67 3.85 62 391 3.57 5 2.08 29
2007 81 4.44 4.66 72 4.54 4.14 9 3.75 .52
2008 42 2.30 2.42 31 1.96 1.78 11 4.58 .63
2009 31 1.70 1.78 29 1.83 1.67 2 .83 12
2010 41 2.25 2.36 36 2.27 2.07 5 2.08 .29
2011 48 2.63 2.71 41 2.59 2.32 7 2.92 .40
2012 43 2.36 2.43 36 2.27 2.04 7 2.92 .40
2013 43 2.36 2.43 39 2.46 2.20 4 1.67 23
2014 56 3.07 3.17 49 3.09 2.77 7 2.92 .40
2015 55 3.01 3.11 50 3.15 2.83 5 2.08 .28
2016 68 3.73 3.74 63 3.97 3.47 5 2.08 .28
2017 38 2.08 2.09 34 2.15 1.87 4 1.67 22
2018 41 2.25 2.26 41 2.59 2.26 0 .00 .00
2019 36 1.97 1.98 31 1.96 1.71 5 2.08 .28
2020 14 77 77 13 .82 72 1 42 .06

Total 1,825 100.00 1,585  100.00 240 100.00

Note. Percentages may not total 100 because of rounding.
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Table 2
Distribution of the Sample by Subperiod
All Deals Completed Deals Withdrawn Deals
N % Rate N % Rate N % Rate

1981-85 216 11.84  4.06 186 11.74  3.50 30 12.50 .56
1986-89 275 15.07  3.94 216 13.63  3.10 59 24.58 .85
1990-95 107 5.86 1.03 94 593 91 13 5.42 13
1996-2001 401 21.97  3.79 353 2227 334 48 20.00 46
2002-20 826 4526 245 736 46.44  2.18 90 37.50 27
Average per year 45.6 250 279 39.6 250 242 6.0 2.50 37

Note. Rate is the rate per year defined as the number of deals announced each year divided by the
number of firms covered by Value Line at the beginning of each 5-year period.

Table 3

Regression of Rate per Year on Subperiod Dummies

Completed Withdrawn
All Deals Deals Deals
Intercept .039** 031 .008**
(6.35) (5.85) (7.01)
P81_85 .001 .004 —.003+
(.14) (.56) (—1.74)
P90_95 —.029** —.022%* —.007**
(—3.63) (—3.20) (—4.62)
P96_01 —.001 .002 —.004*
(—.19) (.35) (—2.51)
P02_20 —.015* —.009 —.006**
(=2.19) (—1.58) (—4.36)
R? 427 412 454
Joint test 6.68 6.20 8.47

Note. Results are estimated regression coefficients, with ro-
bust t-statistics in parentheses. The intercept represents the
period 1986-89. The joint test checks whether the coefficients
of P90_95, P96_01, and P02_20 are equal to 0 (Pr > F =.001).
N = 40.

+ Statistical significance at the 10% level.

* Statistical significance at the 5% level.

** Statistical significance at the 1% level.

Table 4 reports summary statistics for the full sample of takeovers. Table Al
provides definitions of the variables. Table 5 reports the results of a regression
analysis in which the dependent variables are the deal and governance character-
istics and the independent variables are the dummies for the subperiods. Again,
the intercept represents the Revlon period (1986-89). The results indicate that the
Revion period was a distinct time of hostile cash tender offers, which confirms
the depiction of that era as having barbarians at the gate (Burrough and Helyar
1990). The regressions also indicate a growing presence of state antitakeover laws
and poison pills, with near ubiquitous coverage by a state law and/or a poison pill



Evolution of Property Rights 729

Table 4
Summary Statistics: Full Sample

All Deals Completed Deals Withdrawn Deals

Mean Median  SD Mean Median  SD Mean Median  SD
Cash .56 1.00 .50 .56 1.00 .50 .58 1.00 .50
Tender Offer 33 .00 47 34 .00 47 .28 .00 45
Hostile .20 .00 40 14 .00 .35 .63 1.00 49
Delaware .62 1.00 .49 .62 1.00 49 .60 1.00 49
Poison Pill 37 .00 48 37 .00 48 42 .00 .49
State Law .79 1.00 41 .80 1.00 .40 74 1.00 44
Law or Pill .83 1.00 .37 .84 1.00 37 .82 1.00 .39

Note. Data are for 1981-2020. Law or Pill is a dummy variable for deals covered by a state antitake-
over law and/or deals in which the target has a poison pill.

Table 5
Regression Analysis for Subperiods

Tender Poison Law or
Cash Offer Hostile Delaware Pill State Law Pill
Intercept 724%* .644** .538%* .524%* A491* .589** 742%*
(26.80) (22.26) (17.88) (17.36) (16.26) (19.83) (28.07)
P81_85 —.062 —.162** —.154** —.014 —.445** —.473%* —.594**
(—1.47) (—3.63) (—3.44) (—.32) (—13.31) (—12.85) (—16.57)
P90_95 —.275%* —.232%% —.295%* .028 .023 .345** 221
(—498)  (—4.17)  (=5.76) (:49) (41) (9.06) (6.86)
P96_01 —.392*%% —.285*% —.416** 072+ .118%* .346%* 233%*
(—10.94) (—=7.57) (—12.14) (1.86) (3.03) (10.76) (8.47)
P02_20 —.115*%* —.474** —.462** 174 —.206** .358** 212%*
(—3.59) (—14.94) (—14.67) (5.09) (—6.06) (11.64) (7.74)
R? .075 134 .184 .025 135 465 492
Joint test 47.93 82.69 74.69 11.43 47.14 45.42 23.96

Note. Results are ordinary least squares regression coefficients, with robust ¢-statistics in parentheses.
Law or Pill is a dummy variable for deals covered by a state antitakeover law and/or deals in which
the target has a poison pill. The intercept represents 1986-89. The joint test checks whether the coeffi-
cients of P90_95, P96_01, and P02_20 are equal to 0 (Pr > F =.001). N = 1,825.

+ Statistical significance at the 10% level.

** Statistical significance at the 1% level.

after 1990, consistent with analysis as in Comment and Schwert (1995). Consis-
tent with Eldar and Wittry (2021), the use of poison pills significantly declined in
the most recent period.

4. Lawsuits and the Evolution of Property Rights

The summary statistics in Table 5 indicate that the Revlon period was notable
for its sharp increase in hostile takeovers and growing coverage for targets by
state antitakeover laws and poison pills. In this section, we link these changes in
the takeover auction setting to the changing property rights of targets’ boards of
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directors. Our analysis focuses on lawsuits by bidders in our sample of takeovers.
We emphasize the effect that the 1986 Revion case and subsequent decisions had
on bidders’ lawsuits to gauge the intertemporal variation in the delineation of
property rights in takeover auctions.

Research on corporate lawsuits suggests that legal action is a negative-sum
game. Cutler and Summers (1988) study the legal battle between Texaco and
Pennzoil related to the acquisition of Getty Oil and find that any gains to the
plaintiff, Pennzoil, were well offset by the losses to the defendant, Texaco. Bhagat,
Brickley, and Coles (1994) offer similar findings in a more systematic analysis of
corporate lawsuits, many of which entail disputes between targets and bidders
in corporate takeovers. So why do corporations engage in lawsuits rather than
simply settle their disputes? In their survey of research on legal disputes, Cooter
and Rubinfeld (1989, p. 1092) attribute lawsuits to ambiguity: “vague laws cause
litigation.” They further argue that the legal process will iteratively clarify vague
laws: “Laws whose inefficiency derives from their vagueness will tend to be lit-
igated until the courts achieve a clear allocation of the underlying entitlement”
(p. 1093). Rubin (1977) offers a similar evolutionary model to indicate why the
common law is efficient.

For our sample of takeovers, we determine which deals had a lawsuit filed by
at least one bidder in the transaction. Our sources of information for bidders’
lawsuits include SEC takeover documents, media stories, and LexisNexis. As sug-
gested by the examples in Table A3, many lawsuits are tied to access to confi-
dential information and poison pills during the auction process. Other notable
reasons for bidders’ lawsuits include the validity of state antitakeover laws and
the use of deal-protection devices such as termination fees and lockup options.

Applying the model of Cooter and Rubinfeld (1989) to our setting, our primary
inquiry is how the 1986 Revlon decision requiring auctioneering impacted bid-
ders’ lawsuits. Our prediction is that the vagueness of the auction requirement
induced an increase in lawsuits. (Examples are reported in Table A3.) Through
subsequent lawsuits, the courts clarified when and whether a given target firm
was subject to the Revion auctioneering duties. As noted by Policastro (1991, p.
189), “The broad and ambiguous language of Revion left subsequent courts with
the task of articulating the circumstances under which a corporate board of di-
rectors would be charged with the Revlon duty.”

Table 6 reports our findings on bidders’ lawsuits in the sample of 1,585 com-
pleted deals, which occur in about 5 percent of the deals. The Revion period
(1986-89) has the greatest fraction of bidders’ lawsuits, with nearly one-quarter
of the sample. Table 7 confirms that the rate of lawsuits in the Revlon period is
statistically greater than in the 1981-85 period and in each subsequent subperiod.
Moreover, the rate of lawsuits in the Revlon period is also greater than the rate for
the combined post-1990 subperiods, as indicated by the F-test. These results hold
for our basic specification and a regression that controls for industry effects in the
tendency for bidders to file lawsuits.
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Table 6

Summary Statistics for Bidders’ Lawsuits:
Completed Deals

Period Mean Median SD N

1981-2020 .050 .000 219 1,585
1981-85 .086 .000 281 186
1986-89 236 .000 426 216
1990-95 .064 .000 .246 94
1996-2001 .017 .000 129 353
2002-20 .001 .000 .037 736

Table 7

Regression Analysis for Bidders’ Lawsuits

(1) 2
Intercept 236 .189**
(8.16) (5.19)
P81_85 —.150** —.150**
(—4.23) (—4.29)
P90_95 —.172%* —.166**
(—4.49) (—4.23)
P96_01 —.219*%* —.215%*
(=7.36) (—7.18)
P02_20 —.235%* —.228%*
(—8.10) (—=7.78)
Industry effects No Yes
R? 130 151
Joint test 25.39 22.29

Note. Coeflicients are from ordinary least squares
regressions, with robust ¢-statistics in parentheses.
The intercept represents 1986-89. Industry effects
are controlled using the Fama-French 48-industry
classification. The joint test checks whether the
coefficients of P90_95, P96_01, and P02_20 are
equal to 0 (Pr > F=.001). N = 1,825.
** Statistical significance at the 1% level.

We interpret these results as consistent with the argument that the 1986 Revion
decision created vagueness in takeover law regarding auctions, especially as per-
taining to the property rights of the target’s board. This led to a significant in-
crease in lawsuits by hostile bidders using preemptive bids and toehold strategies
in an attempt to force takeover auctions and attain a target firm at a relatively
lower premium. These lawsuits enabled the courts to clarify the duties of the tar-
get’s board of directors. This iterative process in the courts culminated in the
1989 Time Inc. decision, which returned to targets’ boards strong property rights
tied to the deference of the courts via the business judgment rule.

Our interpretation of the evolution of takeover law is distinctly different from
the conventional view that associates the 1989 Time Inc. case with entrenchment
of targets’ management (see, for example, Bebchuk, Coates, and Subramanian
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2002). The entrenchment view presumes that hostile takeovers are a means of re-
moving targets’ poorly performing managers. Yet Schwert (2000) finds no system-
atic measurable differences in economic performance for hostile targets vis-a-vis
targets acquired in friendly transactions. Our interpretation is consistent with the
conclusion of Schwert (2000) that hostile takeovers are related to the bargaining
choices of targets and bidders in response to the legal environment. Moreover,
starting our sample period in 1981 enables us to discern the evolution of takeover
law and legal cases. The facts show it is not simply that lawsuits declined after the
1989 Time Inc. case. They also increased dramatically after the 1986 Revlon deci-
sion. This is consistent with ambiguous property rights between 1986 and 1989.

5. Property Rights and the Takeover Auction Process

In this section, we report evidence for how the changing property rights of tar-
gets’ boards wrought by legal decisions impacted the depth and nature of take-
over auctions over time. We use two measures of auctions. The first is the auction
process in the public sphere shown in Figure 1 and examined in research such
as Schwert (1996, 2000). The second is the less visible bidding process in Fig-
ure 1 and research such as Boone and Mulherin (2007).* We find that the chang-
ing property rights of targets’ boards had distinctly different effects on these two
measures.

For our first measure of a takeover auction, we follow Schwert (1996, 2000)
and define an auction as a takeover that has two or more bidders competing pub-
licly for a target. Using this definition, Schwert (2000) and Andrade, Mitchell,
and Stafford (2001) report that auctions declined between the 1980s and 1990s.
Table 8 shows a similar decline. The fraction of the deals conducted as auctions
averages 14 percent for the full sample, but the rate of auctions is greater than 30
percent until the 1990s and falls more than threefold to less than 10 percent in
the last three subperiods. The regression analysis for public auctions in Table 9
confirms a significant decline in the rate of auctions in the last three subperiods.
Hence, on the basis of publicly reported bidding, takeover competition appears to
substantially decline following the legal decisions granting greater property rights
to targets’ boards.

However, for a sample of deals in the 1990s, the number of firms engaged
in publicly reported bidding is only a small portion of competition for a target
(Boone and Mulherin 2007). As shown in Figure 1 (and described in Boone and
Mulherin 2007), a deep and active bidding process occurs behind the scenes prior
to any public announcement of a deal. This behind-the-scenes bidding is referred
to as the private-auction process, and a private auction is defined as a deal in
which two or more potential bidders sign a confidentiality agreement with the
target (Boone and Mulherin 2007). A study using a similar definition shows no

* The private-auction process has gained academic attention since it was first documented (Boone
and Mulherin 2007). See, for example, Aktas, de Bodt, and Roll (2010), Gorbenko and Malenko
(2014), Masulis and Simsir (2018), Liu (2020), and Liu and Officer (2021).
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Table 8

Summary Statistics for Public and Underground
Auctions: Completed Deals

733

Mean Median SD N
Public Auction:
1981-2020 139 .000 .347 1,585
1981-85 328 .000 471 186
1986-89 .347 .000 477 216
1990-95 .096 .000 .296 94
1996-2001 .091 .000 .288 353
2002-20 .060 .000 237 736
Underground Auction:
1981-2020 515 1.000 .500 1,585
1981-85 446 .000 498 186
1986-89 .560 1.000 498 216
1990-95 404 .000 493 94
1996-2001 422 .000 495 353
2002-20 577 1.000 494 736
Table 9

Analysis of Public and Underground
Auctions: Completed Deals

Public Underground
Auction Auction
Intercept 132+ .530*
(1.85) (2.37)
P81_85 —.012 —.097+
(—.26) (—1.87)
P90_95 —.233** —.127*
(—5.18) (—2.04)
P96_01 —.237*%* —.115%*
(—6.61) (—2.60)
P02_20 —.252%% .037
(=7.32) (.90)
R? 155 .065
Joint test 18.01 8.51

Note. Coefficients are from ordinary least squares
regressions, with robust f-statistics in parentheses.
The intercept represents 1986-89. All regressions in-
clude industry effects, which are controlled using the
Fama-French 48-industry classification. The joint test
checks whether the coefficients of P90_95, P96_01,
and P02_20 are equal to 0 (Pr > F = .001). N = 1,585.
+ Statistical significance at the 10% level.

* Statistical significance at the 5% level.

** Statistical significance at the 1% level.

significant change in takeover competition between the 1980s and later periods
(Liu and Mulherin 2018). We use the term “underground auction” to avoid con-
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fusion about the type of bidder, namely, a publicly traded synergistic bidder or a
private-equity bidder engaged in a financial transaction.

Table 8 reports our results for underground auctions. For the full sample, the
rate of underground auctions is roughly 50 percent and remains relatively steady
over time, ranging from 40 percent to 58 percent. As reported in Table 9, there
is some evidence of a decline in the rate of underground auctions in 1990-95
and 1996-2001. However, the magnitude is much smaller compared with the de-
cline in the rate of public auctions. Moreover, using a sample from 1994 to 2007,
Aktas, de Bodt, and Roll (2010) show that even one-on-one privately negotiated
deals face significant latent competition pressures. Hence, the increased prop-
erty rights for targets’ boards shifted the takeover auction process underground.
These results cannot be underemphasized, as they indicate a fundamental change
in the takeover auction process. The increased property rights for targets’ boards
moved takeover auctions out of the public realm, and now structured auctions
are controlled by targets’ boards behind the scenes along the lines suggested by
Fishman (1988).

Our results shed further light on the finding in Schwert (2000) of a strong as-
sociation between hostile deals and auctions in the public sphere. In addition to
linking hostile deals with public bidding, Schwert (2000) finds that, instead of
being related to targets’ performance, hostile deals were distinguished by the use
of publicity in the media by bidders and targets during the deal. Similarly, in our
sample 55 percent of the deals conducted as auctions in the public sphere are
hostile. Hence, consistent with the conclusion in Schwert (2000) that the use of
hostile deals reflects bargaining choices made by bidders and targets, our findings
for the movement to underground auctions and the associated decline in hostile
deals jointly reflect the changes in the property rights of targets’ boards.

6. Initiation of Deals and the Length of the Auction Process

In this section, we delve further into the bidding process shown in Figure 1. We
analyze how the choice to initiate a deal by the target’s board changed over time.
We also study changes in the length of time between initiation and announce-
ment of a deal (the underground auction in Figure 1) and the length of time be-
tween announcement and completion of a deal (the auction in the public sphere
in Figure 1). We relate the changes in the initiation decision and the length of the
bidding process to changes in the property rights of targets’ boards from legal de-
cisions spanning from Revlon (1986) to Time Inc. (1989).

The auctioneering rules in the Revlon decision would make a target board hes-
itant to initiate a deal, as that would force it to ultimately sell the firm. In ef-
fect, under the auctioneering rule the target’s board cannot set an implied re-
serve price that is the minimum required to sell the firm. Following the Time Inc.
decision, however, the courts returned to a business judgment rule that granted
deference to targets’ boards in terms of strategy. In reaction, boards often chose
to consider strategic alternatives to improve shareholders’ returns including the
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Table 10

Summary Statistics for Targets’ Initiation and the Length
of the Takeover Process

Mean Median SD N
Target Initiation:
1981-2020 324 .000 468 1,585
1981-85 167 .000 374 186
1986-89 162 .000 .369 216
1990-95 .383 .000 489 94
1996-2001 382 .000 487 353
2002-20 376 .000 .485 736
Days (Initiation, Announcement):
1981-2020 166.9 125.0 153.3 1,585
1981-85 79.8 60.5 81.0 186
1986-89 86.5 53.5 101.1 216
1990-95 198.9 145.0 186.4 94
1996-2001 178.2 146.0 141.8 353
2002-20 202.9 158.0 163.2 736
Days (Announcement, Completion):
1981-2020 148.4 119.0 101.4 1,585
1981-85 158.0 119.0 110.0 186
1986-89 165.8 133.5 109.3 216
1990-95 145.8 135.0 88.2 94
1996-2001 134.3 111.0 95.6 353
2002-20 148.1 119.5 100.2 736
Days (Initiation, Completion):
1981-2020 315.3 274.0 180.3 1,585
1981-85 237.8 207.5 143.4 186
1986-89 252.3 227.0 145.7 216
1990-95 344.7 281.5 210.6 94
1996-2001 312.4 286.0 168.7 353
2002-20 351.0 310.0 188.0 736

outright sale of the firm. The Time Inc. decision enabled the target’s board to re-
tract the consideration of alternatives if the board determined that a shareholder-
enhancing policy was not available.

To determine the fraction of deals in which the target’s board initiated the
takeover auction, we consult the SEC takeover documents for each completed
deal in our sample. The results are reported in Table 10. For the full sample, 32.4
percent of the deals were initiated by the target’s board. But there are measur-
able changes in the rate of targets’ initiation over time, with the 1980s having less
than 20 percent and the subperiods following the 1990 Time Inc. decision having
double that rate.

Table 11 confirms a significant increase in the rate of targets’ initiation over
time. The dependent variable is a dummy variable that equals one when the
target’s board initiates the deal. The independent variables are the subperiod
dummy variables based on legal cases, and the regressions controls for industry
fixed effects. Compared with the intercept, which represents the Revion period of
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Table 11

Regression of Targets’ Initiation and the Length of the
Takeover Process: Completed Deals

Days Days Days
Target (Initiation, (Announcement, (Initiation,
Initiation ~ Announcement) Completion) Completion)
Intercept —.119* 177.566 171.287** 348.854
(—2.00) (.93) (5.11) (1.62)
P81_85 019 —5.242 —9.430 —14.672
(.51) (—.54) (—.86) (—1.00)
P90_95 239%* 115.679** —21.541+ 94.138**
(4.16) (5.87) (—1.76) (3.92)
P96_01 .245%* 93.238** —34.536** 58.702**
(6.49) (8.59) (—3.94) (4.28)
P02_20 219 121.109** —14.145+ 106.964**
(6.52) (11.97) (—1.67) (8.30)
RrR? .083 138 131 122
Joint test 18.35 52.28 6.52 23.75

Note. Coeflicients are from ordinary least squares regressions, with robust
t-statistics in parentheses. The intercept represents 1986-89. Industry effects are
controlled using the Fama-French 48-industry classification in the results for
days from initiation to announcement. The joint test checks whether the coeffi-
cients of P90_95, P96_01, and P02_20 are equal to 0 (Pr > F = .001). N = 1,585.

+ Statistical significance at the 10% level.

* Statistical significance at the 5% level.

** Statistical significance at the 1% level.

1986-89, the post-Time Inc. subperiods all have a significantly greater rate of tar-
gets initiating takeovers. This is consistent with our argument that the deference
to strategy in the Time Inc. decision downplayed the mandated auctioneering
rules of the Revion decision and induced targets’ boards to initiate more takeover
auctions. This dramatic change in the rate of initiation is related to the measur-
able decline in hostile takeovers. In our sample, only a small fraction (3 percent)
of the deals initiated by the target’s board turn hostile. The significant movement
toward target-initiated deals, which reflects greater property rights and control
over the auction by targets’ boards, thereby lessens hostile activity.

The movement toward target-initiated deals and away from hostile transac-
tions also had a significant impact on the duration of the process’s components
shown in Figure 1. Using SEC documents, we determine the private initiation
date for each deal and then estimate the days in calendar time between the initi-
ation and announcement of the deal (the underground auction) and the days in
calendar time between the announcement and completion of the deal (the auc-
tion in the public sphere).

The results for the lengths of these two components are reported in Table 10.
For the full sample, the time between initiation and announcement (the under-
ground auction) is a mean of 167 days and a median of 125 days. But the length of
the underground auction varies noticeably. For 1981-85 and 1986-89, the mean
length of the underground auction is less than 90 calendar days, or less than 3
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calendar months. By contrast, the mean length of the underground auction from
initiation to announcement of a deal is around 6 calendar months.

Table 11 confirms a significant increase in time between the initiation and an-
nouncement of deals following the Time Inc. decision. Hence, rather than the
hostile deals of the 1980s that quickly became auctions in the public sphere, the
legal setting following the Time Inc. decision enabled targets’ boards to lengthen
the bidding process before announcing a deal to the public. Table 11 also reports
symmetric changes in the time between announcement and completion of deals:
the length of the public-auction process fell following the Time Inc. decision. This
reduction is directly related to the decline in publicly hostile deals. Finally, Table
11 shows that the total time of the takeover process increased after the Time Inc.
decision.

7. Takeover Premiums over Time

In this section, we estimate targets’ takeover premiums for our sample. The
changes in the legal setting can be expected to have an impact on the size of pre-
miums. Moreover, the changing length of time between initiation and announce-
ment of deals suggests that care must also be taken in choosing the event window
in which to measure takeover premiums.

Prior research found that changes in the legal setting had a measurable impact
on targets’ takeover premiums. Jarrell and Bradley (1980) find that the delay in-
duced by the disclosure and minimum tender period requirements of the 1968
Williams Act was followed by a significant increase in targets’ takeover premi-
ums. Similarly, Jarrell (1985) finds that the delay enabled by targets’ resistance
tactics such as lawsuits is associated with more auctions and correspondingly
higher premiums for targets. To address the possible impact of the legal setting
on our sample, we measure whether there are any changes in targets’ takeover
premiums over time in conjunction with the lengthier time period between initi-
ation and announcement of deals following the Time Inc. decision.

We also analyze whether the changing length of time between initiation and
announcement of deals has implications for the appropriate event widow with
which to gauge targets’ takeover premiums. A commonly used estimate of pre-
miums is a target’s abnormal returns over the (—63, 126) event window, which
includes a run-up period of roughly 3 calendar months (63 trading days) prior to
announcement and 6 calendar months (126 trading days) following announce-
ment of a deal. This framework by Schwert (2000) is widely used in research in
financial economics such as Cain, McKeon, and Solomon (2017). However, the
sample of takeovers in Schwert (2000) is from 1975-96. He chose his run-up pe-
riod from a visual examination of the average trends of targets’ returns prior to
announcement of a deal.®

Our results in Tables 10 and 11 indicate that the run-up period prescribed by
Schwert (1996, 2000), while appropriate for the deals from the 1980s that make

> Schwert (1996) examines deals from 1975 to 1991 and uses a shorter run-up period starting 2
calendar months (42 trading days) before announcement.
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Figure 2. Targets’ abnormal returns, 1980s versus the 1990s and later

up much of his sample, is less appropriate for deals in the 1990s and later. In pre-
scribing his run-up window, Schwert’s intention was to capture the time period
in which a target firm and potential bidders engage in preannouncement bidding
(Schwert 1996, pp. 155-56). A run-up period starting 3 calendar months prior to
announcement appears to capture the period until initiation of a deal for 1981-
85 and 1986-89, as the median time is less than 2 calendar months in Table 10.
However, for the three later subperiods, much of which fall outside the years used
in Schwert (1996, 2000), the run-up window of 3 calendar months fails to capture
the period from initiation to announcement of a deal. Hence, the Schwert (2000)
measure of targets’ premiums based on the (—63, 126) event window may under-
estimate the gains to target firms.

To demonstrate the importance of the event window for the measurement of
targets’ premiums in the 1980s versus later periods, we plot in Figure 2 the cumu-
lative average abnormal returns (CARs) from 126 trading days (that is, 6 calendar
months) before the announcement of a public merger (day 0) for deals in the
1980s and deals in the 1990s and after.® Consistent with Schwert (1996), Figure 2
indicates that for deals announced in the 1980s, the target’s price starts to move
around day —42 (that is, 2 calendar months before the public announcement).
However, for deals announced in the 1990s and after, the target’s price starts to
move around day —84, 2 calendar months earlier than deals from the 1980s. Fig-
ure 2 confirms our conjecture that the standard windows starting from day —42
or —63 may underestimate the gains to targets’ shareholders in later periods.

¢ Following Schwert (1996), we use Center for Research in Security Prices value-weighted portfo-
lio returns for days —379 to —127 to estimate market model parameters to define abnormal returns.
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Table 12

Summary Statistics for Targets’ Premiums: Completed Deals

Mean  Median SD N
CAR (—63, 126):
1981-2020 322 301 .289 1,585
1981-85 325 .326 254 186
1986-89 361 .356 313 216
1990-95 .358 .353 .290 94
1996-2001 .358 334 .336 353
2002-20 .288 270 261 736
CAR (Private Initiation, 126):
1981-2020 326 314 315 1,585
1981-85 318 311 262 186
1986-89 .339 .340 297 216
1990-95 372 341 .358 94
1996-2001 353 .356 .347 353
2002-20 .305 .290 .308 736

To further demonstrate how the choice of event window may affect the mea-
sure of wealth effects, we estimate two targets’ premiums. The first is CAR (—63,
126), which follows Schwert (2000). The second is CAR (Private Initiation, 126),
which starts the event window on the day the deal is privately initiated, as deter-
mined from SEC takeover documents. This latter estimate is more likely to cap-
ture the effects of the lengthening time between initiation and announcement of
deals.

Table 12 provides means and medians for the full sample, and Table 13 reports
regression analyses of targets’ premiums, where the explanatory variables include
time period dummy variables, characteristics of deals and targets, and industry
fixed effects. The intercept represents the Revion period of 1986-89. With the
(—63, 126) window, targets’ premiums are roughly the same except for during
1996-2001. By contrast, using the window (private initiation, 126), targets’ pre-
miums are greater in the last three periods. The coefficients on the dummy vari-
ables for 1990-95, 1996-2001, and 2002-20 are significantly different from 0, and
the F-test also indicates a significant difference.

These results indicate why it is important to account for the changing takeover
auction process, with targets’ boards having greater property rights and more
control of the auction process. Not only has there been a decline in hostile take-
overs, but the auction process has gone underground. Moreover, the length of the
underground process has increased. Our estimates of targets’ premiums that cap-
ture these changes indicate that target firms received higher premiums after the
Time Inc. decision.” These results resemble those of Jarrell and Bradley (1980) for
the impact of the Williams Act on targets’ premiums.

7 Following our use of a longer event window between private initiation and announcement of
a deal, Eaton, Liu, and Officer (2021) report that because target-initiated deals have a significantly
longer process, the use of standard fixed windows significantly underestimates premiums for deals
announced in the mid-1990s and afterward.
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Table 13

Regression of Target Premiums: Completed Deals

CAR CAR
(—63,126) (Private Initiation, 126)
Intercept 323 501
(5.60) (3.31)
P81_85 —.009 .003
(—.33) (.11)
P90_95 .037 071+
(1.05) (1.80)
P96_01 .074%* .100%*
(2.59) (3.43)
P02_20 .037 .084**
(1.34) (2.91)
Tender Offer .090%* .070**
(5.42) (3.85)
Target Size —.023**
(—4.35)
Target Size (Initiate) —.030**
(—4.91)
Hostile .076%* .061*
(3.22) (2.49)
Market/Book —.005+ —.007*
(—1.85) (=2.01)
Debt/Equity 012+ .010
(1.81) (1.28)
ROE —.002 .021
(—.08) (.63)
Price/Earnings —.000 .000
(—1.56) (.66)
Sales Growth .038 —.050
(.85) (~1.07)
RrR? 123 .101
Joint test 2.50 4.07
Pr>F .060 .007

Note. Coeflicients are from ordinary least squares regressions, with ro-
bust t-statistics in parentheses. The intercept represents 1986-89. All re-
gressions include industry fixed effects, which are controlled using the
Fama-French 48-industry classification. The joint test checks whether the
coeflicients of P90_95, P96_01, and P02_20 are equal to 0. N = 1,518 (67
deals with incomplete information are excluded).

+ Statistical significance at the 10% level.

* Statistical significance at the 5% level.

** Statistical significance at the 1% level.

8. Robustness and Additional Analyses

In this section, we provide a robustness analysis. We also test the potential ef-
fects of shareholder activism since the Sarbanes-Oxley Act of 2002.

Our sample from Value Line is weighted toward relatively large takeover tar-
gets. As a robustness check, we replicate our analysis using data from a study of a
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random sample of takeovers from 1981 to 2014 (Liu and Mulherin 2018). Online
Appendix Table OA1 reports a summary of this robustness analysis, which repli-
cates the regressions in Tables 7, 9, 11, and 13 for bidders’ lawsuits, underground
auctions, targets’ initiation, length of the period from initiation to announcement
of a deal, and targets’ premiums. The results of the regressions using the random
sample are similar to the results from our main sample. Hence, our main results
are robust to a sample of relatively smaller takeover targets.

As reported in Table 1, our full sample includes both completed deals and
withdrawn deals that were announced but not completed. For 55 hostile with-
drawn deals that entailed a target firm in a friendly deal completed at a later date,
we performed a matched-sample analysis of the changes in the takeover auction
process over time. Consistent with our overall analysis, Online Appendix Table
OA2 reports a sharp decline in lawsuits by bidders. Underground auctions in-
crease significantly, as does the fraction of deals initiated by the target. Hence, for
the same target in different time periods, there are time-series patterns similar to
those for the full sample.

One might be concerned that firms in the post-2000 period are different from
those in the 1980s. To address this possibility, we replicate the analysis using
deals announced 1986-2000. This shorter period helps to alleviate concerns that
our results could be driven by significant changes in corporate governance in the
post-2000 period. The results (reported in Online Appendix Table OA3) remain
very robust.

Karpoft and Wittry (2018) suggest that research in identifying the effects of
laws and court decisions may best proceed using inductive reasoning, in which
the most plausible inference is drawn from the data. We therefore test our
time-series sample of targets’ initiation for structural breaks at an unknown date
in a time series. Online Appendix Figure OA1 presents a plot of Wald tests of a
single structural break during each year in the sample period for targets’ initia-
tion. The test statistics are greater than the 1 percent critical value in Bai and Per-
ron (2003). The correspondence of the structural break year with the Time Inc.
decision suggests that strengthening target boards’ property rights caused this
structural change.

The literature shows that the adoption of shareholder proposals increased af-
ter passage of the Sarbanes-Oxley Act (for example, Ertimur, Ferri, and Stubben
2010). To investigate the potential impact of shareholder activism on the takeover
process in this more recent period, we identify takeover announcements follow-
ing activism via shareholder proposals aiming to remove the main antitakeover
provisions (that is, poison pills and classified boards). Online Appendix Table
OA4 shows that deals potentially related to shareholder activism are less likely to
be initiated by targets and are less likely to be conducted via underground auc-
tions compared with other deals. Our interpretation is that a shareholder pro-
posal signals shareholders’ willingness to sell the firm, which may encourage
potential bidders to initiate the sale process. However, tests show no significant
differences in takeover premiums between the two groups.
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9. Summary and Conclusion

In this paper, we provide new evidence for the changing nature of corporate
takeover auctions over time. Our main results document a fundamental alter-
ation in the way takeovers are conducted during 1981-2020. Following the 1989
Time Inc. decision, takeover auctions moved from the public sphere to behind
the scenes in what we label underground auctions. Moreover, the target’s board
is much more likely to initiate a takeover auction. The length of time between
initiation and announcement of deals also increased. Finally, accounting for the
lengthening of the initiation period of deals, we find that takeover premiums to
targets’ firms increased.

Our results have important implications for research on takeovers and gover-
nance. Targets’ boards are more in control of the auction process since the Time
Inc. decision. Furthermore, competition moved out of the public sphere of hostile
deals and is instead conducted in a more sequential underground process. These
fundamental alterations did not occur in response to a single type of state law or a
particular court decision. Instead, the changing nature of takeover auctions iter-
ated with a series of court decisions between the 1986 Revion and the 1989 Time
Inc. decisions. More important, those cases were a reaction to takeover hurdles
imposed in a corporate takeover market wrought by shocks such as antitrust re-
laxation and junk-bond financing that made large firms vulnerable to the barbar-
ians at the gate. As in the model of Rubin (1977), these changing conditions led
to lawsuits that clarified the property rights of targets’ boards when defending the
corporate bastion.

In a Coasean vein, we interpret the decline of hostile takeovers following the
Time Inc. decision as directly due to the clarification of property rights. Indeed,
the burst of hostile takeovers following the Revion decision can be seen as stem-
ming from its ambiguity about auction duties. Our view contrasts with the stan-
dard argument that the Time Inc. decision entrenched incumbent management.
The entrenchment view implies that hostile deals are associated with poorly per-
forming targets, which is at odds with the results in Schwert (2000). Moreover,
the view that targets’ management could become entrenched and refuse to en-
gage in value-enhancing deals is distinctly at odds with the main point of Coase
(1959, 1960) that well-defined property rights facilitate exchange.

Indeed, the extant literature’s (over)emphasis on hostile takeovers seems some-
what out of place when studying takeover auctions. In any setting with scarcity,
markets and private-property rights direct conflicts over the use of resources (Al-
chian and Demsetz 1973). Hence, any contest for the control of a corporation
could be deemed hostile in the sense that competing parties aim to attain con-
trol. But the incumbent party controlling the corporation need not be a shirking
group of managers. The resilience and long-term survival of the modern corpo-
ration modeled in Alchian and Demsetz (1972) is simply that if the stock price
under the incumbents is lower than that deemed appropriate by an outside com-
peting group of possible mangers, then competition for control will ensue. Our
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main result for takeover auctions over time is that this competition moved from
outwardly visible contests to behind-the-scenes auctions.

Our results also have implications for measuring targets’ premiums and run-up
in takeovers. Most research relies on the measure of premiums developed by
Schwert (2000) based on a (—63, 126) event window for a sample from the 1970s
and 1980s. But our analysis indicates that the deal-initiation period lengthened in
recent decades and that, accounting for the lengthening period, targets’ premi-
ums increased since 1990, when takeover hurdles also increased. In addition, we
find some evidence that shareholder activism since 2002 affected the sale process
but not takeover premiums. Future research could investigate how the realloca-
tion of power between boards and shareholders can affect acquisition outcomes,
particularly for different types of shareholders and various forms of shareholder
activism.

Finally, our results suggest the importance of further modeling the takeover
auction process, which is complex and often does not fit standard auction mod-
els (Hansen 2001). We show fundamental changes in both the initiation of auc-
tions and the steps in the process over time. Hence, future work could pursue
questions such as how deals are initiated (Gorbenko and Malenko 2020) and how
the underground bidding process generates information (Quint and Hendricks
2018).
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