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Abstract

More people are travelling by air and in-flight medical emergencies are becoming more
common. Some in-flight emergencies require assistance from passenger doctors who act
as good Samaritans in the sky. Their liability and the associated medico-legal issues of
providing assistance in mid-flight emergencies are unknown. Although provisions exist in
theory about good Samaritans on the ground, it is unclear to what extent these doctrines
are applicable to good Samaritans in the sky. This article examines the obligations, liability
and legal protection of doctors when acting as good Samaritans in mid-flight emergencies,
regardless of their nationalities. It examines the jurisdiction, existing legislations, case law
in the United Kingdom and compares with their equivalence in the United States and to
some extent, with the legal provisions in France. In addition to in-flight emergencies, this
paper reviews airlines’ liability for injuries sustained by passengers during flight. It is
concluded that doctors’ liability is unclear and uncertain, their legal protection is
inadequate and inconsistent; airlines’ liability is restricted by the courts. Reforms proposed
include legislative enactment and extension of commercial airliners’ insurance to accord

the deficient legal protection.



Introduction

In 2014, approximately 3.3 billion passengers flew on commercial flights worldwide.! Air
travel is now the preferred mode of long distance transportation for people across the
world.2 Through the advent of low-cost airlines, more people are able to take to the sky
including older people and individuals with pre-existing diseases, who have increased risk
of developing health emergencies.® As they are undertaking more air travelling, medical
emergencies are occurring more frequently during flight.* Furthermore, more people are
taking long-haul flights, itself a risk of mid-flight emergencies.> As a corollary, in-flight

medical emergencies have become more common.®

About three quarters of in-flight emergencies are managed by cabin crew.” In the
remaining situations, assistance is required from medical professionals who are off-duty
and provide interventions as good Samaritans in the sky.® Notwithstanding the increasing
occurrence of in-flight emergencies, many medical professionals are unfamiliar with the
liability and the associated medico-legal issues of providing assistance in these types of
situations.® Although provisions exist in theory about good Samaritans on the ground,? it

is unclear to what extent these doctrines are applicable to good Samaritans in the sky.

This legal issue is not de minimis. Whilst the majority of mid-flight emergencies are due
to minor events such as near-fainting or dizziness,! in-flight assistance rendered by doctors
do not always have happy endings.'? It is extremely rare but deaths have been reported in
0.3% — 0.7% of mid-flight emergencies.’® In these adverse circumstances, it is not

inconceivable that the grieving next-of-kin might wish to apportion blames and pursue



negligence claims against doctors. The professional and financial consequences of such
litigations against medical volunteerism in the sky cannot be underestimated and can be
quite costly.** To this end, part | of this article examines the liability of doctors acting as

good Samaritans in mid-flight emergencies, regardless of their nationalities.

Doctors’ liability of acting as good Samaritans in the sky is obfuscated further with the
mode of air travel which defies all boundaries and frontiers, be it geographical, political or
celestial.®® With vast advancement in aeronautical engineering,*® modern jetliners are now
capable of traversing multiple national and international boundaries as well as legal
jurisdictions in a single flight. As such, conflict of jurisdictions is a frequent occurrence
and multiple or concurrent jurisdictions thereof could apply to a good Samaritan’s act in
the sky. Under these circumstances, a thorny subsidiary issue relating to the conflict of
jurisdictions arises from the first legal issue on the liability of doctors rendering medical
assistance in mid-flight emergencies and the legal issue is now about the ‘liability of
doctors who volunteer medical assistance in the sky where there is a conflict of
jurisdictions.” This issue could easily be applied to real events exemplified by a
hypothetical scenario of a French doctor offering medical assistance to a fellow Celombian
passenger suffering from a heart attack onboard an American Airlines flight en route from
Heathrow to New York Kennedy. In this scenario, what is the doctor’s liability for
rendering medical assistance in the sky and which jurisdiction or jurisdictions govern the
doctor’s liability? Part Il of this article examines the jurisdiction or jurisdictions that
govern doctors’ liability for assisting in mid-flight emergencies, with reference to existing

legislations notably the recent 2015 Social Action, Responsibility and Heroism Act, case



law in the United Kingdom (UK) and compares with their equivalence in the United States

(US)'" and to some extent, France, representing jurisdiction in the European Union (EU).*

Lastly, insofar as in-flight emergencies are occurring inside the cabin of passenger airplane,
what is the airline’s liability for injuries sustained by air passengers? Does the airline have
any liability for a good Samaritan’s medical assistance that has gone wrong inside its
aircraft? If the airliner has liability, is the liability restricted to injuries sustained by
passengers in mid-flight emergencies or does the liability apply throughout a flight,
regardless of in-flight emergencies? Part 111 reviews these liability. Part I\ offers reforms

to address the legal and medical deficiencies identified in this article.



Part I: Liability of good Samaritans

Medico-legal issues of in-flight medical emergencies

This article aims to examine the medico-legal issues of in-flight medical emergencies.
Evaluation of the legal issues is incomplete without the examination of the underlying
medical components. This section first explores the medical aspect of in-flight
emergencies, then previews the legal aspect. Part 11 critically analyses these medical and

legal components.

The medical aspect of in-flight emergencies

Airlines are not mandatorily required to report any in-flight medical emergencies.'®
Reporting is entirely voluntary but it is not standardised.?® There is no agreed definition
of medical ‘emergencies’, ‘events’ or ‘incidents’ that may constitute in-flight emergencies.
Research studies on in-flight emergencies are also scarce. As a result, a true prevalence of
in-flight emergencies is not available.?* For the same reason, the types and outcomes of
medical emergencies that occurred during flight are also not fully known.?? That said,
based on the dearth of studies published in the existing literature, a common theme exists:
common medical reasons reported for flight diversions are cardiac, respiratory and

neurological emergencies.??

Cardiac causes are one of the commonest reasons for flight diversions. Cardiac arrest is

one of UK’s largest killers with an overall survival rate of less than 1 in 10 if suffered



outside hospitals.?* Without treatment, cardiac arrest onboard passenger plane is almost
always fatal.?® Studies have shown that survival rates of cardiac arrest in commercial
aircrafts are improved with automated external defibrillator (AED) carriage.?® It has been
shown that its installation is cost-effective on most American air carriers.?’ Prompted by
the reports of AED effectiveness, the Aviation Medical Assistance Act (AMAA) was
enacted in the US that inter alia, directed the aviation regulator, the Federal Aviation
Administration (FAA) to consider requiring AEDs on all passenger aircrafts.?® By 2001,
the FAA had issued a rule requiring all US commercial aircrafts with at least one flight
attendant to carry AEDs by 2004.2 In the UK, similar recommendations were made by
the House of Lords Select Committee on Science and Technology in 2000% but neither the
aviation regulator Civil Aviation Authority (CAA) nor airliners have acted on the
recommendations. In the UK and EU, commercial air carriers are legally required to carry
an onboard emergency medical kit3! but the carriage of life-saving AED is not mandatory.

This is worrying and necessitates change, which will be discussed in Part I11.

The legal aspect

Auviation law is sui generis. The world’s sovereign nations are replacing their differing
systems of national air law with one international air law system.®® International aviation
law is quintessentially a combination of public and private international law.3* The former
normally refers to international aviation conventions or treaties notably the Warsaw,
Montreal and Tokyo Conventions;*® the latter usually relates to legal jurisdictional issues,

in the circumstances of a conflict of air law between different countries.3®



The 1929 Warsaw Convention (WC) is an international aviation convention and one of the
most important instruments of air law.3" It was the first comprehensive legal framework
governing aviation at international level, establishing a set of legal doctrines, principles,
and constitutes the basis of modern aviation law.3® Over the years, several amending
protocols, supplementary instruments, rules, and regulations were added onto the WC.%
These successive amendments have culminated in a highly complex and fragmented WC
which has become a patchwork of six different legal instruments.*® In 1999, the Montreal
Convention (MC) was established with the intention to modernise and replace the

antiquated, fragmented WC.*

In addition to public and private international air law, aviation’s undertaking including
commercial flights are also governed by domestic aviation law. In the UK, there is no
domestic air law that expressly regulates doctors’ liability when assisting in mid-flight
emergencies. Nor there is any case law on in-flight emergencies. As such at present, it is
likely that English common law of tort governs this area. Generally, there are three strands
of requirements that must be established under the tort of medical negligence: a duty of
care is owed by the doctor; that duty is breached; that breach of duty caused injuries, and
that the injuries are not too remote.*? The law of many countries in Europe and Australia
explicitly requires doctors to assist in emergencies.*® By contrast, physicians in the UK,
Canada,** US and Singapore do not have such legal obligations, unless there is a pre-

existing doctor-patient relationship.*



Under English law, there is no legal duty for anyone, even a doctor, to assist a stranger in
an emergency.*® The duty of a doctor witnessing a road accident was considered in an
obiter by the Court of Appeal in Capital v Hampshire CC:*’ Lord Justice Stuart-Smith
opined that the doctor is not under any legal obligation to assist in road accident and doctor-
patient relationship does not arise.*® In the event of the doctor volunteering assistance, her
only duty is not to make the victim’s condition worse.*® His Justice felt that the doctor has
no duty of care, even though there may be close physical proximity simply because one
party is a doctor and the other has a medical problem which may be of interest to both.>
Nonetheless, doctors face moral, professional and ethical obligations to assist in
emergencies. The Hippocratic Oath provides that doctors have ‘special obligations to all
fellow human beings.”®! This is augmented by the Good Medical Practice (GMP) guidance
issued by the medical regulator, the General Medical Council (GMC): ‘you must offer help
if emergencies arise...in the community...”® The GMP guidance is further clarified by
the British Medical Association’s advice that ‘doctors should be willing to identify
themselves in emergency cases and offer help in a road traffic accident or aircraft

emergency.’>

Such recommendation is also present in World Medical Association’s
International Code of Ethical Practice.®® Thus a professional or ethical duty might have
been inferred by the medical bodies. Doctors failing to assist in emergency situations

including in-flight emergencies might risk professional investigations by the GMC.%

Medical negligence committed in the sky




Fortunately, litigations for negligent medical assistance in mid-flight emergencies are
extremely rare. Hitherto, there has only been one self-reported case of a doctor in the US
being sued for assisting in a mid-flight emergency.® The lawsuit was dismissed without
hearing.%” Despite the absence of case law, it is certain that if doctors chose to intervene
in mid-flight emergencies, the requisite doctor-patient relationship will be created and the
doctor’s duty of care will arise.®® In the English tort of medical negligence, the standard
of care expected of a doctor is set by Bolam®® and Bolitho® tests:®! the standard of care
that can be expected of a doctor is the standard of a reasonable medical peer skilled in the
particular speciality.®> A GP is to be assessed by the skills expected of a reasonable GP;%
a consultant physician is to be judged by the standards expected of a reasonable consultant
physician and so forth. If a GP were to attempt a specialist procedure, the GP would be
judged by the standard of a reasonable specialist in that field.%* Doctors acting in a
particular capacity must exercise the skills expected of the capacity, irrespective of a lack

of experience.%®

For this reason in mid-flight emergencies, when responding to requests for assistance,
doctors should recognise and inform cabin crew of their limits in the medical skills
professed and act within these limits. It is legally suicidal to attempt any procedures outside
the competence of the doctors’ speciality. Under normal circumstances this limitation is
not difficult for doctors to recognise. What is difficult is doctors determining their liability
when attempting a procedure outside their speciality’s competence in emergencies where
medical resources are scarce and the procedure might save life, for example in a medical

emergency of tension pneumothorax?® This difficulty was faced by Professor Wallace®’



in his flight from Hong Kong to London where he had to perform a makeshift chest drain
to relieve a mid-flight tension pneumothorax using a coat hanger.%® Fortunately the mid-
flight emergency had a happy ending and the doctor received plaudits for his intervention.%®
Undoubtedly it would be distressing for him if the boot is on the other foot and his
makeshift chest drain worsened the tension pneumothorax, the passenger suffered adverse
outcome as a consequence of his good Samaritan’s intervention and filed litigation for
medical negligence. Under the circumstances what is his liability? Fortunately the
unfortunate situation did not arise but unfortunately doctors’ liability under such

circumstances is now unclear.”

In general law of tort, the courts tend to consider the context and circumstances in which
the doctors find themselves.”? In emergencies, it is normally accepted that doctors will not
necessarily able to demonstrate the same level of skill as in a controlled environment.’
With reference to scarce resources, it is not a complete defence and the courts expect a
minimum standard of care.”® As such in mid-flight emergencies, it is likely that the courts
will recognise the standard of medical assistance onboard passenger planes differs to that
on the ground, but a minimum standard of care is still expected. This recognition is of
great import as the unique environment onboard aeroplanes are not normally conducive to
standard medical examination or treatment.”* Owing to the absence of case precedent, the
minimum standard of care expected of good Samaritan doctors in the sky is also not

established.



In clinical negligence, even if a doctor has breached the duty of care, claimant still has to
prove that the breach of duty has caused injuries. The test for causation is the ‘but for’
test.”> In the context of injuries sustained from good Samaritan’s assistance in mid-flight
emergencies, passengers must able to prove that there is more than 50% likelihood that the
cause of injuries is due to the doctor’s intervention, on the balance of probabilities.”® This
causation test might pose difficulties in some circumstances in that there may be a chain of
events that might have contributed to the injury, such as a negligent airliner or contributory
negligence by claimant. The courts have acknowledged that where there are two negligent
parties, the case law is unclear.”” This lack of clarify can be easily demonstrated in the
hypothetical mid-flight emergency scenario raised in the introduction section of this article:
if the passenger suffering from a heart attack onboard the American Airlines flight had
been treated by the good Samaritan doctor with faulty equipment of American Airlines,
imputing causation and liability solely to the good Samaritan might be a challenge.
Furthermore, if the passenger already had a history of several heart attacks in the past where
he repetitively ignored doctors’ recommendations to control his high blood pressure, high
cholesterol, obesity, diabetes and smoking, there is a cause to contend that the passenger is
contributing to, if not wholly responsible for his heart attack, therein exonerating the

doctor’s liability.

New legal test for good samaritan?

It is evident that doctor’s liability in mid-flight emergencies is ambiguous and the doctor’s

position is rather precarious. In England and Wales, the Social Action, Responsibility and



Heroism Act 2015 came into force in April 2015.”® The Act applies when the courts are
determining the steps that a person is required to take in order to meet the standard of care,
in claims that the person is alleged negligent or in breach of statutory duty.”® The Act
prescribes three factors that must be considered by the courts when determining such
claims: whether the person was acting for the benefit of society or any of its members;®
whether the person demonstrated a predominantly responsible approach towards protecting
the safety or other interests of others;®! whether the person was acting heroically by

intervening in an emergency to assist an individual in danger.®?

The legislative intention of the Act was explained in the House of Commons: ‘The Bill is
about....protecting those who take risks to try to help those who are in
trouble....Unfortunately, it is often the case that people are unwilling to intervene to help
in emergencies....because they are worried about the legal position if they do try to help
and something goes wrong....’% Based on the provisions of the Act and its legislative
intent, at first blush, it seems that the Act is indeed a good Samaritan Act. Nonetheless,
close examination of the Act reveals deficiencies and failings. More troublingly, it appears

that the Act may not apply to good Samaritans in the sky.

The Act is relatively short, with only five sections.8* Three key tests were set to determine
the standard of care in alleged negligence, but no definitions or elaborations were provided
with respect to the construction of these tests. The first test introduces the notion of ‘benefit
of society’ wherein the courts must consider,®® but what is ‘benefit of society’ and what is

its definition? Societal benefit, in general, is quite an elusive concept and it has been



claimed that it will require subjective interpretation by the courts.®® It is feared that the
construction and application of ‘societal benefit’ in the context of good Samaritan doctors

rendering assistance in mid-flight emergencies, may not be a straightforward undertaking.

Using the same hypothetical scenario of the Gelembian-passenger suffering from a mid-
flight heart attack, it is no gainsaying that helping a fellow passenger who happens to be a
school teacher, is not acting for ‘the benefit of society or any of its members.” Teachers
are valued members of the society and their contribution to society’s wellbeing is
undeniable.®” Uncertainty arises if the Celombian passenger is not a school teacher but an
international drug dealer with multiple murder, rape and paedophilic convictions and the
sole purpose of his flight is to meet another international drug dealer to negotiate a multi-
dollars cocaine deal to fund his criminal activities. Under the same circumstances, does
the assistance of an international drug dealer constitute an act for ‘societal benefits’? From
the socio-legal perspective, the relationship between what is beneficial for a drug dealer
and what is beneficial for the society as a whole, may not go hand to hand. In this respect,
the undefined notion of ‘benefit of society’ will open up debates about the nature and types
of societal benefits the courts must have regard to, perhaps taking into account the
occupation of air passengers. Unfortunately, in the hypothetical emergency scenario
onboard the American Airlines flight, the good Samaritan doctor does not have the luxury
of time nor occupational history of the Celembian passenger to determine whether helping

a drug dealer would be acting for the ‘benefit of society or any of its members.’



The second test brings focus on the factor of demonstrating ‘a predominantly responsible
approach protecting the safety of others.”® In general, responsibility can be viewed in
many senses. It is often used in a causal sense,%but it can also be used in a relational
sense.® In medical negligence, a responsible body of medical opinion®! is a yardstick to
determine the standard of care expected of a doctor. With respect to in-flight emergencies,
what kind of approach is expected of a good Samaritan doctor in order to demonstrate ‘a
predominantly responsible approach’? If a doctor has acted in accordance with practice
accepted as proper by a responsible body of medical professionals and meet Bolam test,
has the doctor demonstrated ‘a predominantly responsible approach’? For instance in the
mid-flight emergency encountered by Professor Wallace as reported above, does the relief
of the pneumothorax using a coat hanger as a makeshift chest drain amount to ‘a
predominantly responsible approach’? Would other doctors use a coat hanger to relieve a
pneumothorax and more crucially, should this be considered by the courts in the
determination of ‘a predominantly responsible approach’? These are not frivolous
questions but in the absence of any definitions or explanations in the Act, regrettably it

could only be clarified by test cases.

The final test of ‘acting heroically’®? seems less contentious nonetheless also lacks clarity.
In tort cases, heroism is normally associated with acts of bravery and courageous rescue in
grave and dangerous situations where the rescuer’s life is often at considerable risk, such
as the bravery rescue of a young child from an approaching train®® or courageous protection
of a young child from stepping onto live-electrified railway track.** In aviation, an

American pilot has been hailed as hero after successfully ditching a commercial airliner in



New York’s Hudson River whereupon all 155 passengers were rescued.® As previously
outlined, doctors have implied ethical or professional obligations to assist in emergency
situations.®® By helping in emergencies, it can be argued that doctors are merely
discharging their professional or ethical duties, rather than ‘acting heroically.” In the mid-
flight emergency scenario, by attending the Celembian passenger inside a comfortable and
safe cabin of Boeing 777, the doctor is neither putting herself in dangerous situation nor
risking her own life. Thus good Samaritan doctor’s assistance in mid-flight emergencies
may also not meet the third test! It is not without a force to submit that a priori reasoning,
the three requirements set by the Act, might not be satisfied in mid-flight emergencies. As
a consequence, the Act might not apply to good Samaritan’s assistance in mid-flight

emergencies, thereby not addressing doctor’s liability in the sky.

Even if the Act is deemed applicable in mid-flight emergencies, having prescribed three
factors that the courts must consider, the Act disappointingly does not provide any
directions to the courts with regard to the next process of determination. In short, the Act
does not tell the courts what to do next having regard to the factors. It is carte blanche to
the courts to do anything as they see fit and give effects to the provisions.®” This will
inevitably generate parlous genius loci. More crucially, it can be claimed that this is
inviting the courts to make new law from the incomplete Act, thereby invading legislative
functions of Parliament and fundamentally undermining the doctrine of separation of

powers.



In sum, the Act is a deus ex machina which merely flirted with Parliament’s intention to
protect good Samaritans. Parliament has missed the opportunity to address the medico-
legal issues of doctors volunteering assistance in mid-flight emergencies. The Act is said
‘intends to protect those who try to help those who are in trouble’,% but perhaps there was
little forethought by Parliamentary draftsman when drafting the Act to include protection

to those who try to help those who are in trouble ‘in the sky.’

Part Il: Jurisdiction onboard commercial flights

Jurisdiction in the UK

Another thorny issue concerning doctors’ liability in mid-flight emergencies is the
determination of jurisdiction that governs doctors’ liability in the sky where there is a
conflict of air law. This obfuscatory matter is pseudo-addressed by the WC, which
provides that in international flights, passengers can bring proceedings against an air carrier
in the country in which the aircraft is ordinary resident; in which the aircraft has principal
place of business; by which the contract has been made; of destination.®® These
jurisdictions have further been expanded by the MC1% to include the country whence the
injury occurred or the country in which passengers have their fixed and permanent

residence.1%1

Both Conventions have force of law in the UK via the passing of Carriage of Air Act.1%?
Whist the Conventions may provide some quasi-indications as to the jurisdictions that may

determine the liability of good Samaritan doctors, they have several acute shortcomings.



First, the Conventions only regulate airlines’ liability but have no provisions on liability of
good Samaritan doctors. It should be noted that doctors board flights as passengers. They,
ipso facto, are not employees of airlines, therefore they are not covered by airlines
employer’s liability insurance. Therefore, good Samaritan doctors’ liability is not provided
by aviation conventions or aviation insurance. As such, doctors attending medical
emergencies in the sky are figuratively and legally ‘in the middle of nowhere’ and ‘in no

man’s land’.

The second shortcoming may partially address the deficiency outlined in the first failing.
For acts committed onboard air carriers that ‘may or do jeopardize the safety of persons
onboard,’'% the 1969 Tokyo Convention (TC)! asserts the competence of the country of
registration of the aircraft to exercise jurisdiction.’% In late 1950s, aeroplanes became
attractive targets for terrorism, hijackings and other aircraft-related crimes.*®® In response
to the rise in these crimes, the TC was established.’®” At first glance, this Convention
appears to offer provisions broad enough to include the jurisdiction at which liability of
good Samaritan doctors can be determined. Nonetheless, the provisions are explicitly
concerned with acts affecting ‘the safety of persons onboard’ air carriers.’%® It is prudent
to note that the Convention was signed by the international aviation community in response
to the surge of aircraft-related crimes in 1950s.2%° In other words, the Convention was
established with the intention to regulate aircraft-related crimes and not liability of good
Samaritan’s acts onboard aircrafts. That said, it can be argued that if the standard of good
Samaritan’s assistance in mid-flight emergencies is so poor and so bad that it ‘jeopardises

the safety of air passengers’, the TC could be applicable. Conversely it can be counter-



argued that this is introducing a sliding scale test to determine the applicability of the TC
and thence liability of good Samaritan doctors. This does not add any certainty to the
current uncertain state of affairs. In mid-flight emergencies, doctors are volunteering their
assistance in good faith. As eluded earlier, time is the essence in medical emergencies but
time is what good Samaritans do not have if the doctors also have to consider the

consequences of their intervention in accordance with a sliding scale.

Thirdly, with respect to WC and MC, their provisions are only applicable in non-domestic
flights, due to their exclusivity character.!® As such passengers in international flights are
unable to invoke domestic legislations or have recourse to any other remedies whether
under common law or otherwise. The courts in several countries including the Supreme
Court in the UK, have consistently affirmed the exclusive jurisdiction of the Conventions
over any domestic air law.!'! Thus, in the hypothetical scenario where the American
Airlines flight was en route from Heathrow to New York, the passenger has no recourse to
English legal system even though if he sustained injuries in the sky above London. This
legal stance was affirmed in Stott v Thomas Cook!? where it was deemed that UK disability
regulations could not be invoked to offer protection to disabled passengers in international

flights. 113

For domestic flights within the EU, flights by EU carriers are subject to the provisions of
the MC.1* For domestic flights in countries outside the EU, liability is governed by the
law of local jurisdiction, and this can vary from one country to another, with little

consistency or uniformity. Domestic law in some countries, for instance Nepal, permits a



cap on liability even for serious injuries or death;*® whereas liability in other nations can
be unlimited.*® All in all, it can confidently be concluded that liability in domestic flights,

certainly has no certainty.

Fourthly, the provisions are only effective in the 152 contracting states'” that have ratified
the WC. There are 191 member states in ICAO*8 thus 39 non-signatory nations*'°® are not
bound by the Convention, ergo airlines’ liability in these countries thereto are unknown
and are apt to be dictated by their domestic legislations, which can be variable as elucidated
earlier. In the same vein, the additional jurisdictions prescribed by the MC are only
enforceable in its 119 signatory-countries,*?® which are 33 nations fewer than the

contracting states of the WC.

The MC was established to modernise and supersede the archaic WC.*?* 17 years have
elapsed since the signing of the MC and until all state parties of WC ratify MC, these two
Conventions will operate in parallel in a transition period. It is notable that the wordings
and provisions of both Conventions are similar but not identical, therefore liability
provided by the MC is not necessary captured by the WC. As such arises an unjust situation
where liability for international flights is not uniform across the contracting states: some
countries ratify the MC that offers modern and comprehensive provisions; other nations
give effect to the WC which provides outdated and limited regulations. This defeats the
objective of the Conventions to unify and harmonise air rules governing international
flights.*22 Furthermore there is no time limit for the ratification of the MC. Thus another

unjust situation arises where the contracting states of the outdated WC could hold onto the



status quo for as long as possible and possibly ad infinitum. Regrettably it looks unlikely
that the MC will be ratified by all member states for many years if it follows the slow

history of its predecessor conventions.!?

Other applicable jurisdictions

The TC, inter alia, asserts the country of registration of air carrier as competent to exercise
jurisdiction over criminal offences committed onboard the aircraft.*?* That said, there are
explicit exceptions provided by the Convention, therefore any countries may also exercise
their jurisdiction if the offence has effect on its territory; the offence has been committed
by or against its national or permanent resident; the offence is against its security; the
offence consists of a breach of any rules or regulations relating to the flight or manoeuvre
of aircraft in force in its territory; the exercise of jurisdiction is necessary to ensure the

observance of its obligation under a multilateral international agreement.*?®

It is no doubt that these exceptions are exceptionally broad. It appears that in mid-flight
emergencies, doctors’ liability may be determined by multiple and or concurrent
jurisdictions, for example by the country in which the in-flight emergency occurred or by
the country where the passenger resides permanently or is a citizen. In the former, it can
be contended that doctors’ liability in mid-flight emergencies can be down to pure luck and
chance. Insofar as the UK is a trading partner with the EU, notwithstanding the recent EU
membership referendum result, this contention shall be supported with an analysis of

doctors’ liability in the EU. For instance, if medical emergencies have occurred in the sky



above France or onboard French-registered aircrafts,*?® French physicians have legal and
medical obligations to assist and are subject to French Penal law*?” as well as Deontology

129 and also for not assisting.**® In France, it

Code'?8 for adverse consequences of assisting
is considered wilful negligence if a doctor is informed of the imminent peril and distress
of the emergency but wilfully abstains from assisting.'®* French case law indicates that
wilful negligence by physicians is penalised in most circumstances.**?> More disturbingly,
according to French Penal Code, French criminal law is applicable to crimes or
misdemeanours committed onboard aircrafts if the casualty is French national and if the
plane lands in France®? irrespective of the nationality of the good Samaritan or the country
where the aircraft is registered. As such non-French doctors may be liable for French

criminal prosecutions if French passengers have adversely been injured from doctors’

assistance in mid-flight emergencies and the airplane has diverted to and landed in France.

The sad irony is that under the same circumstances where the French passenger has been
adversely injured but the plane does not land in France, the doctor, regardless of her
nationality, is not liable to any legal proceedings. As a corollary, good Samaritan doctors
sitting next to each other in an international flight can have very different liability for
assisting in mid-flight emergencies. Their liability or fate is down to luck and chance,
dependent on the country where the mid-flight emergency occurred; the country where the

aircraft is registered and the country where they are born, akin to a liability lottery.

With respect to the determination of doctor’s liability in the domicile country of the

passenger, it is important to appreciate that in general, doctors are normally sued for



clinical negligence in the country at which they are medically registered.*** Hence if a
proceeding is brought against a good Samaritan physician in the national or domicile
country of the passenger where the doctor is not registered and not medically recognised,
the courts might adjudicate the claim on the basis that the good Samaritan is a mere
layperson rather than a medical professional.** It may be of some comfort to doctors that
in such circumstances, the courts have exhibited lenient attitude towards good Samaritan’s

liability and have been reluctant to apply the relevant legal principles strictly.'3®

Indemnity to doctors in the sky

At present UK-registered airlines operating out of the UK have no legal obligation to offer
indemnity to good Samaritans.'*” It is at the discretion of airlines whether they offer
indemnity out of goodwill. In 2006 British Airways and Virgin Atlantic Airways have
started indemnifying medical professionals from liability, save in gross negligence that
might arise from their assistance in mid-flight emergencies.**® Unfortunately the terms of
these insurance cannot always be adequately explained and understood in medical
emergencies.’®® The full scope of these insurance and whether they are still provided by
the aforementioned operators are unknown. In response to the general uncertainties, two
of doctors’ defence bodies have made announcements to indemnify their members for good
Samaritan acts worldwide.}*® Another defence organisation advises that it ‘will assist its
members with problems arising from [good Samaritan acts] anywhere in the world.”'#

Regrettably, the full coverage of these indemnity has also not been explicitly expressed by

the defence bodies, at little reassurance to good Samaritan physicians.



Indemnity elsewhere: international perspective

Indemnity to good Samaritan physicians is very different across the Atlantic. In 1998 the
Aviation Medical Assistance Act was enacted in the US to bestow legal protection to
‘medically qualified individual’ who acts as good Samaritan and provides assistance in
mid-flight medical emergencies.'#? This protection includes any acts or omissions by good
Samaritan unless it is of ‘gross negligence’ or ‘wilful misconduct.’**® ‘Medically qualified
individual’ is defined by the Act to encompass any person who is ‘licensed, certified, or
otherwise qualified to provide medical care in America including physician, nurse,
physician assistant, paramedic, and emergency medical technician.’'** The Act applies to

claims commenced in the US involving US-registered aircrafts.14

In the Commonwealth realm, similar legislations have also been enacted in some Canadian
states!#® and nearly all states in Australia.**” In Ireland, the Civil Law Act**® exempts good
Samaritans from liability for any acts in emergencies including telephone advice when
assisting a person who is ‘injured; in serious and imminent danger of being injured or
suffering from an illness.”**® The protection even extends to emergencies that are caused
by acts of good Samaritans.*® In Bermuda, the Volunteer Liability Act offers protection

insofar as deaths in emergencies unless it is caused by gross negligence.'®!

Weaknesses & deficiencies of existing legislations & indemnity




In spite of the plethora of legislation and indemnity laws, the actual protection to good
Samaritan doctors in the sky does not seem certain, clear, consistent, adequate and it is
certainly qualified. First, itis not clear or certain that these indemnity arrangements would
apply if doctors voluntarily offered assistance instead of responding to requests to provide
assistance. The Aviation Medical Assistance Act (AMAA), for instance, has explicit
provisions that offer protection to airlines in the case of ‘obtaining or attempting to obtain
medical assistance’**? in mid-flight emergencies. Ordinary interpretation of the provisions
would indicate that the Act only has force when cabin crews are actively requesting medical
assistance from doctors rather than passively receiving assistance from medical
volunteerism. This determination of the act of ‘obtaining or attempting to obtain medical
assistance’ is neither frivolous nor insignificant: the former necessitates affirmative actions
such as enlisting help via cabin’s tannoy; the latter merely involves passive acceptance of
offers from good Samaritan physicians. The positive actions required in the former are
vividly absent in the latter. It can be contended that the general spirit and purpose of the
Act tend to support the submission that good Samaritan doctors should be protected
irrespective of the means at which the ‘medical assistance is obtained’, but this cannot be

certain until the issue is clarified by the courts.

Secondly, AMAA offers protection to ‘medically qualified individual[s]” which has been
defined by the Act as an individual qualified to provide medical care in the US.*>® Any
physician licensed in the US is covered by the Act but unfortunately with the exception of
physicians from Canada,>* most doctors in the planet will be excluded. Medical Licensing

Boards in the US do not recognise trainings, qualifications or licenses of any non-US



medical graduates including specialist consultants from the UK, EU or Australasia.*®®
Therefore, any non US-licensed physician is not protected by AMAA, even if the good
Samaritan doctor is an US national*>® and the in-flight emergency occurred inside the cabin

of a US-registered air carrier and took place in the sky above the US.

Thirdly, some legislations do not protect good Samaritan doctors from ‘gross negligence’
or ‘wilful misconduct’, but their definitions are absent in these legislations.*®” The notions
of gross negligence and wilful misconduct are normally distrusted by English common law
and are less developed compared to civil law systems in other countries,'*® ergo opening
up to variable interpretations.! The notion of gross negligence is more developed in
English criminal law and is normally associated with prosecution for manslaughter. In
criminal prosecutions, a doctor is guilty of gross negligence manslaughter if the jury is
satisfied that the breach of the duty of care is ‘so bad as to constitute a crime.’*®® The
salient problem with this route of determination is that it is supremely a jury question, and
the test employed by juries is circular.!5! In addition, it seems that the question of law is
now left to the jury as they have to decide whether the conduct of a doctor amount to gross
negligence. In the context of a doctor passenger, the buck has been passed to the jury who
have to judge the good Samaritan standard of a doctor. As such, in the event of an adverse
outcome attributed by the doctor’s intervention in mid-flight emergencies, it would be for
the jury to determine whether the actions constituted gross negligence with the

accompanying stress, blame and uncertainty that this encompasses.



Moreover, there is no guidance as to how far below the accepted standards of care should
be for the breach of duty by doctors ‘so bad as to constitute a crime.” This raises many
uncertainties and questions. For example, in the hypothetical scenario of the French
physician onboard the American Airlines flight en route from Heathrow to New York, does
relaxing and drinking a few glasses of Chardonnay during the eight-hour transatlantic flight
before assisting a fellow passenger with a heart attack and inadvertently caused harm

amount to gross negligence?

Alcohol is known to impair mental and physical performance.'®? In the UK, there is strict
alcohol limits for driving motor vehicles and the consumption of several glasses of wine
would unquestionably exceed this limit.1®3 Drink-driving is a criminal offence.'®* Thusin
the mid-flight emergency scenario, after relaxing with a few glasses of Chardonnay, should
the doctor decline to help and leave the passenger continues to suffer from heart attack, so
as to avoid the plausible allegation of providing medical assistance under the influence of

alcohol ‘so bad as to constitute a crime’?

Besides alcohol, some medicinal products and medication can also cause impairment in
mental performance.®® Flight safety is sine qua non of aviation industry and commercial
pilots are prohibited from taking any medication that may impair their mental performance
and affect flight safety.'®® These prohibited medications include routine over-the-counter
medicinal remedy such as Piriton.*®” As such for a doctor who has just taken piriton for

her hay-fever symptoms and feeling drowsy because of the tablet, should she refuse to help



in mid-flight emergencies, for fear of impairment in mental performance and committing

gross negligence?

In addition to alcohol and medications, there are other relevant and important factors that
are silent in the existing good Samaritan legislations. A doctor in the sky may also
inadvertently experience performance impairment from other causes, notably jet-lag, a
common affect in long-haul flights. Thus should a doctor suffering jet-lag also abstain
from assisting in mid-flight emergencies? Apart from jet-lag, fatigue or tiredness can also
affect performance. Working long hours or night shifts is associated with fatigue and
increased accident risk.%® In fact fatigue is a bigger cause of road accidents than alcohol
or medication.'®® In aviation, pilot fatigue has been blamed at least in part for several civil
aviation incidents and accidents.’® Inasmuch as these, there are strict regulations limiting
the number of hours commercial pilots!’* or heavy goods vehicle (HGV) drivers'’? can
work. Doctors, de facto, are not doing any less safety critical work'’® than commercial
pilots or HGV drivers. For this reason, should a doctor feeling fatigue after completing a

series of nights or long-day shifts stop attending sick passengers in the sky?

All these factors can affect the performance of good Samaritan doctors in the sky yet they
are all uniformly absent in the existing good Samaritan legislations or indemnity. Apart
from gross negligence, some good Samaritan legislations also exclude wilful misconduct
from their protection.!”® The concept of wilful misconduct is also relatively alien in
English tort law of medical negligence. It is more developed in criminal and contract law.

In criminal proceedings, wilful misconduct has been construed as ‘far beyond any



negligence and involves a person knowing and appreciates that it is wrong conduct on his
part to do, or omit to do a particular thing, and yet intentionally does or omits to do it, or
persists in the act, or omission, notwithstanding the consequences.’*’”® This notion is not
easy to grasp and was explored in a prosecution case of a person who allegedly fell asleep
at the wheel'’® where it was held that the legal fact of a driver feeling sleepy or admitting
to falling asleep and deciding to continue to drive, would not amount to wilful
misconduct.}’” The driver is also not guilty of wilful misconduct if he feels some degree
of tiredness but does not believed that it is sufficient to impair his ability to drive with
proper care.!’® The courts have ruled that only if the driver confessed to driving contrary
to driving regulations as to time and rest periods, and admitted that he appreciated that fact,
the driver may be guilty.*”® The adoption of wilful misconduct in criminal law introduces
the element of actual awareness in commission or omission of an act. This is arguably akin

to mens rea and is notoriously difficult to prove.&

A more fundamental issue goes beyond the interpretation of gross negligence and wilful
misconduct and asks the question: why are the legislations on liability of good Samaritans
importing notions from criminal law? They are not two peas in a pod. The former intends
to protect good Samaritans therein encouraging righteous acts for the good spirits of the
community; the latter aims to isolate and punish the blameworthy for violating values of
the community. Itis legally unjust to mix and match the two, isolating and punishing good

Samaritans for acting in the good spirits and values of the community.



The foregoing render the current state of affairs uncertain, unclear and inadequate, which
will only increase the likelihood of the law being inconsistently applied to good Samaritan
doctors in the sky. Prompt reforms in this area are required and shall be discussed at the

end of part I11.

Part III: Airlines’ liability

Proof of accident

Medico-legal issues during mid-flight emergencies are not just restricted to the liability of
doctors when providing medical assistance. Airlines are also liable for injuries sustained
by passengers during air travel, whether in mid-flight emergencies or not. Their liability,
in stark contrast to doctors’ liability, is expressly provided by legal instruments.8!
Nonetheless, just like doctors’ liability, airlines’ liability is also rather obfuscated.'®? To
hold airlines liable for injuries sustained during flight, 83 claimants have to prove that there
has been an accident; that the accident caused bodily injury or death; and that this accident

took place onboard an aircraft or during the process of embarkation to or disembarkation

from an aircraft.184

The WC and MC are international treaties and hitherto, British courts are taking a purposive
approach?®® to interpret the Conventions.' Emphasis has been placed to examine the event
of the injuries as a whole with due regard to the views of the courts in other countries which
are signatories of the Conventions,*®” in order to achieve uniformity and certainty across

legal boundaries.’® In doing so, the courts have followed the interpretation of the



Conventions by the courts in America.'®® US and UK courts have interpreted ‘an accident’
to mean an ‘unexpected or unusual event or happening that is external to the passenger.’ %
In US seminal case of Air France v Saks!® ‘an accident’ was held not to have occurred if
the alleged injury is due to passenger's own ‘internal reaction to the usual, normal and
expected operation of the aircraft.”*®?> US Supreme Court has set two test questions for the
determination of ‘an accident’. First, was there an internal reaction to the usual, normal and

expected operation of the aircraft? Secondly, were there any unexpected or unusual event

or happening that is external to the passenger?

Iliness, disease or personal pre-disposition per se, if suffered by passengers during flight,
have been deemed by US courts as ‘an internal condition or internal reaction to the usual,
normal, and expected operation of an airplane,’*®® thereupon not amounting to ‘injuries
from an accident.’'% These include mid-flight heart attack'®® and asthma attack.'% Airline
operators are therefore not liable for the suffering of these medical events during flight. US
courts have also exonerated airliners from liability in their actions or inactions in response
to in-flight medical emergencies.’®” That said, US courts have shown some flexibility by
injecting some standards from tort law, namely fault-based negligence. In US Supreme
Court’s ruling in Olympic Airways v Husain,'*® the death of a passenger from an asthma
attack due to second-hand smoke during flight, was deemed ‘an injury from an accident’,
when cabin crew refused to move the passenger further away from the smoking section of
the cabin despite repetitive requests from the passenger. The court opined that an injury is
the product of a chain of causes and claimant needs only to prove that some link in the chain

is ‘an unusual or unexpected event external to the passenger.’'*® It was adjudged that the



refusal by cabin crew for a seat change after express requests by the passenger, was ‘an

unusual and unexpected event that was external to the passenger.’2%°

Ex post Husain, it seems that US airlines would now be liable for adverse consequences of
in-flight emergencies if they are aware of a pre-existing medical condition; can reasonably
act in a situation that will not interfere with the normal operations of flight; and failed to
o s0.2%? In spite of the courts’ general purposive approach to interpret the WC and MC in
uniformity with court judgments of other signatories of the Conventions, in order to hold
airlines liable for their negligence in causing air passengers’ illness or incapacitation, US
Supreme Court in Husain was prepared to espouse the common law duty of care that has
no legal existence in many countries, especially the non-common law, non-English
speaking or non-Commonwealth nations. By doing so, US Supreme Court has sent a
message to airline operators that they have a duty to act with a reasonable level of care

when managing passengers in mid-flight emergencies.

Some of US courts’ earlier rulings, notwithstanding their persuasive legal authority in the
UK, have been followed and affirmed by courts in a number of cases on this side of the
Atlantic.2%2 British courts have applied American’s earlier canons of restrictive approach
as to the interpretation of ‘an accident’ and ruled that it is not to be construed as any injuries
caused by passenger’s ‘particular, personal or peculiar reaction to the normal operation of
the aircraft.’?®® Whist the courts on both sides of the Atlantic converge on exempting
airlines from liability in the majority of in-flight medical emergencies, deep venous

thrombosis (DVT) is an exception and represents a point of divergence between UK and



US courts. Unlike British courts, American courts have recently liberated the exegesis of
‘an accident’ to include failure by airlines to warn passengers about the risk of DVT with
flight, ruling that it was ‘unexpected or unusual event or happening external to the

passenger.’204

Proof of accident: UK perspective

There is only a handful of UK case law on airlines’ liability for injuries to air passengers in
mid-flight emergencies. By reference to these case precedents, it is plain that if in-flight
emergencies are due to medical events, airlines do not have liability for the consequential
injuries, even for death.2%> However, in mid-flight emergencies that have been negligently
attended by good Samaritan physicians, it is now not without force to argue that the
intervention by doctors could constitute ‘an external unexpected, untoward or unusual
event, that happens independently of air passengers,’ and the consequential injuries thereof
sustained, is not a ‘particular, personal or peculiar reaction to the normal operation of the
aircraft,” therefore amounting to ‘an injury from an accident’ whereupon airlines can be
held liable. US Supreme Court case of Husain lends countenance to this argument.
Nevertheless this argument is a double-edge sword. The other side of the coin is that
applying the same argument, a slip on a strip embedded on the floor of a passenger plane
was recently deemed by UK Court of Appeal not amounting to ‘an external event that
happened independently of anything done or omitted by the passenger’ and it was a mere
‘personal, particular reaction to the normal operation of the aircraft.”?% In tort law on

occupiers’ liability, a slip on negligent premises including a snow-covered step of a school



has been deemed as an injury for which the defendant was held liable.?%” The duty to take
reasonable care to ensure users are reasonably safe in using premises?® has been extended
by Statute to include taking reasonable care in ‘moveable structure’ such as aircrafts.?%®
This extension of the duty of care notwithstanding, the courts remain unwilling to expand

occupier’s liability to incorporate injuries negligently sustained onboard passenger planes

in the sky.

The courts’ apparent disinclination can be traced to the objective of the WC to promote
growth of the fledgling airlines industry in 1920s.2'° During that period, travelling by air
was an adventure and its fatality rate was drastically higher than it is today.?** It was feared
that without restricting airlines’ liability for injuries or death of air passengers, litigations

against airlines could drown the whole aviation industry.?'?

Antagonists of this rationale could counter-claim that the fear dated in 1920s is now a
fallacy in 21% century. Not only airlines industry has not drowned, it has figuratively taken
off. Global revenue in air transport has been up year by year?® and in 2014, airlines’
revenue has increased by 25% in four years to $6.1trillions.?!* Despite these soaring
profits, qualities of services receive by air passengers have deteriorated: seats and toilets
are smaller with less legroom,?® aisles are narrower.?*® Tactics are employed to ensure
passengers are undertaking self check-in, self-issue boarding passes and other services that
have traditionally been provided by airlines. By transferring the undertaking of these
services to passengers, less staff would be required and employed by airlines thereupon

reducing overheads and boost profit margin further.?!” In its lust to save money, low-frill



airline Ryanair has unveiled new strategy to remove all rear toilets from its aircrafts
replacing them with more seats.?'® Air passengers could face more unpleasant experience
onboard if rear toilets are removed to leave with just one toilet at the front, sharing the
facility with more than 200 people including the pilots.?!® The airline has previously
dropped its controversial plan to charge passengers for using onboard toilets??® but
continues its wanton practice of levying ‘administration fee’ for any transactions with debit
and credit cards.??! Britain’s biggest budget airline EasylJet is also employing unscrupulous
practice to maximise its revenue: it oversells thousands of its peak-season flights and then
tells passengers they must travel by circuitous routes to reach their destination, blatantly
flouting EU rules on overbooking.??> Spokesman for the airline claimed that 2.6 million
EasylJet passengers a year failed to turn up for their booked flights and the airline would
only overbook its flights after reviewing the no-show rate for the preceding three
months.??® This frank admission of the practice of overbooking flights at the detriment of
air passengers is alarming. It is unmistakable that airlines will continue to launch new

tactics to squeeze every single penny out of their customers.

On the other hand, armed with greater knowledge in aviation medicine and advancement
in aeronautical engineering, airlines’ deaths and injuries have plummeted significantly.
Many people are now travelling by air and spending more of their times inside the flight
cabins, therein placing their safety, health and wellbeing in the hands of airlines that have
a degree of control over them during their flights.?®* Thus a passenger who becomes ill
during flight has good reasons to rely on cabin crews for assistance inasmuch as their

traditional role has been associated with the protection of passengers’ safety and health.?%®



When flight attendants were introduced in 1930s, many airliners required flight attendants
be nurses.??® It is unreasonable to expect such practice is reintroduced as cabin crews in
most airlines are now trained in first aid??” but it is not unreasonable to expect airliners to
be held accountable and liable for injuries or death of their passengers if airliners
negligently contribute to the cause. The WC was conceived inter alia, to balance the
interest between the development of air industry and the protection of air passengers who
might suffer injuries during air travel. Heretofore, the scale has unequivocally weighed
heavily towards the former and aviation industry has unguestionably as a consequence,
flourished to become a mega-trillion dollars industry. Airlines have certainly been
protected by the WC and the industry is now strong and healthy. There is now an increasing
unequal bargaining power between the mighty profit-making air industry and air
passengers who are paying to receive less service. Perhaps the scale of balance should now
be recalibrated towards protecting air passengers. This will be discussed in the reforms

section of Part V.

Proof of causation and location of accident

To hold airlines liable, claimants must also prove that ‘an accident has caused injuries or
death.’??® This is relatively less contentious. Unlike the ‘but for’ test in common law
negligence, in aviation law orthodoxy is that there is no such test. By reference to existing
case precedents, proving causation is not an obstacle.??® According to the WC and MC,
airliners are only liable for injuries sustained by passengers from an accident ‘onboard

aircraft or in the course of embarkation or disembarkation.’?® A temporal limit is



prescribed therein by the Conventions: any injury and its damages thereof sustained prior
to embarkation or after disembarkation is not recoverable. To determine these temporal
margins, US courts have introduced a tripartite test that examines the location of the
accident; the activity of the injured passenger at the time of accident; and the control by
airline over the passenger at that time of accident.?3! British courts are indisposed to apply
the tripartite test, instead adopting a more literal approach to construe the terms embarking
and disembarking.?®?> Beguilingly the end point of the literal interpretation applied by

British courts is very similar to the outcome of the American tripartite test.

Part IV: Reforms

Liability of doctors in the sky and the associated medico-legal issues, notwithstanding
existing legislations, case law and international aviation conventions, remain far from clear,
certain, complete or consistent. In medical emergencies, most physicians feel compelled to
act but might be hesitant because of the uncertainties of legal ramifications.?3® In a survey
conducted on British doctors in 2015 about good Samaritan acts, 60% respondents reported
that they would feel reassured if there was extra legal protection for doctors acting as good
Samaritans.?®* A call for legal protection to good Samaritan doctors rendering assistance
in air travel also emanated from the World Medical Association ten years ago.?®® More
crucially and fundamentally, there is an underlying rationale for such protection. Medical
professionals in the UK are increasingly feeling stressed and under pressure due to increase
in workloads.?*¢ Their stress is exacerbated by the over-zealous stance of the GMC to

investigate and sanction doctors for insignificant complaints and matters.?®” Hitherto 28



doctors have committed suicide during the process of investigations by the GMC.?8
Moreover, medical professionals also have higher rates of mental health problems.?3®
Doctors receiving complaints have increased risk of developing anxiety and depression.?4°
More worryingly, even in the absence of any regulatory investigation, 10% - 20% of doctors
suffer from depression at some point in their careers.?** In general, any legal proceedings
filed against doctors, particularly criminal prosecutions, if brought to the attention of GMC,
are apt to lead to investigations on doctors’ fitness to practice (FTP).?*? In the event of good
Samaritan doctors undergoing proceedings for alleged negligence or criminal offence in
mid-flight emergencies, it is likely that the GMC would launch its FTP investigations after
the conclusion of legal proceedings.?*® As such, doctors in mid-flight emergencies are
facing double jeopardy: at risk of investigations by the GMC for breaching professional
duty when not assisting in emergencies; at risk of litigations by passengers for medical
negligence and FTP investigations by the GMC when assisting in emergencies but
inadvertently caused harm. In fact doctor in the sky is un-enviably between a rock and hard

place; damned if does damned if doesn’t.

With projected increase in mid-flight emergencies and rise in lawsuits against doctors,*4
the current situation is not ideal and reforms are imperatively overdue. The crux of the
issue, viz the uncertainty and lack of clarity of doctors’ liability when rendered assistance
in mid-flight emergencies can certainly be made certain and clear by enactment of an Act
explicitly providing the liability, akin to the American Aviation Medical Assistance Act.?*
This is unquestionably the best way to cut the Gordian knot, simplifying a complex

calculus, providing clarity as well as certainty. To avoid venturing into terra incognita and



introducing legal concepts that are relatively alien to English tort of negligence, the notions
of gross negligence and wilful misconduct ought to be avoided in the provisions. Explicit
inclusions and exclusions with definitions and examples or elaborations of any potential
nuances would enable the Act to attain water-tightness and eliminate lacunas or loopholes.
Due to the commonplace of alcohol onboard most flights, specific reference to the
inclusion or exclusion of alcohol consumption from liability, would address the current
mist of uncertainty on liability when providing medical assistance post-alcohol.
Measurable alcohol limit could be set to demarcate the inclusion-exclusion arbitration,
based on the DVLA drink driving limit. A similar limit, mutatis mutandis, could also be
assigned for common medications or drugs.?*® Liability for other relevant factors notably
jet-lag or fatigue, should also be expressly included or excluded. To avoid any nebulous
connotations, the provisions should explicitly provide protection to good Samaritans
without having to regard to whether medical assistance is voluntarily offered or provided
in response to request. Doctors of all nationalities should be included by the provisions to

cover medical assistance rendered in all parts of the globe.?*’

In addition to Statute, legal protection for doctor in the sky should also derive from
insurance indemnity. To demonstrate their corporate social responsibility, all commercial
airliners ought to extend their air carriers’ insurance to good Samaritan physicians who,
after all are volunteering medical assistance in good faith. Considering the soar of revenue
in air transportation, extension of airlines’ insurance to protect good Samaritan doctors on
an ad-hoc basis in mid-flight emergencies seems reasonable and the additional costs

incurred would not be disproportionate. Finally, as air travel is now embracing more



international flights and activities, its effects are truly global. Any changes to air law are
incomplete without participation and collaboration from the international aviation
community. There are 192 member states of ICAO?*® but only 152 are signatories of the
WC.?*® More disappointingly, a mere 112 states are contracted to the MC.2%0 1t is
astonishing that air passengers' rights to injury claims in 21st century are determined by
legislations from the beginning of 20th century.?>! 186 nations have put their heads above
the parapet and ratified the TC to combat global terrorism and crimes against aircrafts.2>2
These countries should also do the right thing with MC, ratify and unify the Convention

internationally, achieving uniform and equal liability in all member states.

Reforms to aviation medicine are also overdue. In 2015, a UK coroner has called on
airlines to carry AEDs after a healthy passenger died on a Ryanair flight and her
resuscitation by a good Samaritan doctor was without AED onboard and was
unsuccessful.?®® On the other hand in the same year, Ryanair’s annual profit rocketed by
66% to €867 millions and its profit is expected to reach €1 billion in 2016.2>* Around the
world, year after year, lawsuits against airlines for failure to respond to in-flight
emergencies grow without exception.?® It seems that the expected level of medical care
onboard passenger planes is increasing. Having regard to the convincing medical evidence
for AED’s carriage onboard passenger planes, the mandatory practice of its carriage by air
carriers in the US, the soaring profits of airliners year by year, it would now seem
reasonable to expect AEDs to be made available onboard all aircrafts on this side of the

Atlantic. Moreover, all European airplanes flying to the US are legally obliged to carry



AEDs.?% |t is unpersuasive for these airliners not to extend AEDs carriage to flights in

Europe.

By the same token, to safeguard passengers’ safety and health, it is medically sound to
obligate all airlines to have accessibility to 24-hour ground-to-air telemedical service for
aviation medical specialist’s advice and guidance in the event of in-flight emergencies. On
a separate subject-matter, it is plain that current medical knowledge on in-flight
emergencies is not advanced due to the paucity of data in this area. It is perplexing that in
2016, the true prevalence of in-flight medical emergencies, their causes and outcomes,
remain unclear. The absence of this information is hampering medical efforts to guide and
inform airlines industry on the management of in-flight emergencies. In other industry
mainly in the Health and Safety sector, any injuries, accidents and dangerous incidents
arising at work, are mandatorily reported to the enforcing authorities and the reporting
procedures are standardised.?>” In aviation industry, there should be a similar obligatory
and standardised reporting system for every medical event requiring administration of first
aid or other medical assistance and or requiring flight diversion. These could then be
analysed and feedback to the industry so that airline operators could learn from errors in
the past and would be better equipped to deal with in-flight emergencies in the future. This
would reduce unnecessary flight diversions that are causing disruptions to airlines and
distress to passengers, whilst continues to safeguard passengers’ safety and health. It is a

win-win situation.

Conclusion



Medico-legal issues in mid-flight emergencies remain far from clear or certain. This article
has laid bare the precarious liability of doctors when volunteering assistance in mid-flight
emergencies. The prospect of being sued by air passengers has been shown to cause a
chilling effect on most medical professionals.?® More disturbingly, legal protection to
doctors acting as good Samaritans in the sky is also not clear, certain, complete, consistent
or unlimited. The Social Action, Responsibility and Heroism Act, notwithstanding its

legislative intentions, may not offer such protection.

Air travel is truly globalised and embraced by most countries but airliners’ liability for
injuries to air passengers is only truly accepted by some nations. Air travel is at the
forefront of transportations using 21% century state-of-the-art technology yet the aviation
convention that governs its liability is archaic, backward and dated from the beginning of
20th century. Plaudits to the industry’s forefathers for establishing the WC but no kudos
to their successors for not ratifying the MC that provides modern and comprehensive
regulations. British courts have persistently and consistently upheld the intention of the
WC to protect the airline industry from collapsing, often tipping the scale of balance
between the interests of the industry and the interests of air passengers heavily towards the
former. Auviation law needs to be sculpted to be consistent not only with intent, but also
with the changing needs of those whom they govern, both for the doctors acting as good
Samaritans in the sky and air passengers suffering injuries from airliners’ negligence. The
current state of affairs on doctors’ liability and the associated medico-legal issues in mid-

flight emergencies need improved clarity. The international aviation community needs to



respond to the needs for reforms in these areas and bring closure to the existing
uncertainties and deficiencies. It is also time to recalibrate the scale to balance fairly
between promoting growth of airlines industry and protecting passengers from injuries
during air travel. By legislating to impose liability and obligations on airliners as outlined
in the reform section, the industry would then have to step forward to make some necessary
changes. These changes would protect the safety and health of passengers which would
subsequently lead to more passengers feeling safe and using air travel, furthering a more
prosperous industry. By doing so, the objective of the WC can be readily and rightly

attained writ large without favouring or upsetting the industry or their passengers.
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