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SUMMARY 

The overarching purpose of this research is to establish the need for legislative and 

policy reform in respect of the exchange of sexual acts for reward and peripheral crimes 

in South Africa. It has sought to do so through interrogating the context and the socio-

economic determinants at work in South Africa, Canada, Sweden and India; and how 

each country’s unique context intersects with the chosen policy and legal framework. 

As a starting point the current criminalised legal framework is positioned as a 

constitutionally permissible legislative choice. In light of the fact that legislatures the 

world around draft legislation which regulates sensitive areas of morality, it would seem 

that the underlying question is which interpretation or understanding of morality should 

be used to inform legislative reform. This thesis is based on the assumption that the 

chosen legal framework is a policy choice and argues that this policy should be 

informed by available evidence and rational analysis, as opposed to political ideology. 

Evidenced-based research has been used to consider the complexity of the primary 

socio-economic drivers of poverty, inequality, unemployment and intersecting 

vulnerabilities such as early exposure to sexual violence as causal to entry into the sale 

of sexual services. Three global themes underpinning the need for law reform have 

been considered comparatively, including documenting the unfolding developments 

around law reform. This research has considered South Africa’s obligations in terms of 

binding international instruments to bring about normative change in respect of gender-

based violence; recognise economic and social rights; curtail aspects associated with 

the exploitation of prostitution; guard against sex tourism; suppress all forms of 

trafficking in women, and address patriarchy and traditional stereotypes of women as 

sex objects. It is axiomatic that the solution to a problem sustained by socio-economic 

drivers is to be found in the disruption of those very same drivers. The outcome of this 

research is a recommendation in favour of substantive equality in the form of a country-

specific legal framework of partial criminalisation coupled with the realisation of socio-

economic rights. 

KEY WORDS: Prostitution, sex work, sexual offences, policy, law reform, legal 

frameworks, socio-economic rights, gender-based violence, international obligations  
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CHAPTER ONE 

INTRODUCTION 

1.1 Background information 

We all have a story richly influenced by internal and external factors, some 

positive and some not. The trajectory of each story, including those parts 

which intersect with the criminal law, are at times influenced by own choice, 

by another’s choice or by circumstances outside of a person’s control. One 

would be remiss to define or confine a person’s story to the sentence, 

paragraph, or chapter that you ‘read’ at a particular point in time. Until the 

brush of the last pen stroke the story is still being written.1 

The practice of exchanging sexual acts2 for reward (money or otherwise) may be 

regarded as either the ‘oldest profession’ in the world or if couched in a different 

narrative the ‘oldest form of exploitation’. In some quarters this practice is referred 

to as ‘prostitution’ and in others ‘sex work’ or any range of newspeak terms aimed 

at cementing, re-shaping or regularising the attitudes of society towards a position 

of normality, acceptance, or indifference. International conventions, to which South 

Africa is signatory, such as the United Nations Convention on the Elimination of 

Discrimination against Women (CEDAW)3 and the United Nations Protocol to 

Prevent, Suppress and Punish Trafficking in Persons, Especially Women and 

Children (Palermo Protocol);4 and regional agreements such as the Addendum to 

the 1997 Declaration on Gender and Development by Southern African 

Development Community (SADC) Heads of State or Government make use of the 

term ‘prostitution’. The World Health Organisation (WHO), however, has more 

recently opted for the use of the term ‘people who sell sex’.5 In an attempt to 

navigate the perils of semantics while avoiding a foregone conclusion as to the need 

for law reform and the form that this should take, the description ‘exchanging sexual 

 
1  This is the personal view of the author. 
2  The term ‘sexual act’ is defined in the Criminal Law (Sexual Offences and Related Matters) 

Amendment Act 32 of 2007 as “an act of sexual penetration or an act of sexual violation” which 
in turn is loosely defined as penetrative and non-penetrative sexual behaviour. 

3  South Africa signed CEDAW in January 1993 and ratified it on 15 December 1995, without 
reservations. 

4  South Africa signed this treaty on 14 December 2000 and ratified it on 20 February 2004. 
5  Armstrong et al HIV and young people who sell sex 3. 
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acts for reward’, ‘people who sell sexual acts’,6 and related terminology will be used 

as far as possible as this focuses on the conduct and not the labelling of the person.7 

The term ‘prostitution’ and ‘sex work’ will also be used as the context requires. As 

language and terminology indicate alignment to particular legislative frameworks 

and ideological positions, these aspects will be discussed further in Chapter two.8 

The sale of sexual acts for reward is a legal, moral, health, safety, security and 

regulatory conundrum faced by societies in different eras and settings from time 

immemorial. There are currently a range of legal responses available to address this 

phenomenon in open and democratic societies.9 In its analysis of legal models10 

applicable to adults who exchange sexual acts for reward the South African Law 

Reform Commission (SALRC) identifies four primary legislative models as possible 

options to respond to what it refers to as ‘adult prostitution’ namely, total 

criminalisation; partial criminalisation (criminalisation of all related activities with the 

exception of the person providing the sexual services); regulation of related activities 

(e.g. red-light zones) and non- or decriminalisation of the exchange of sexual acts 

for reward and all related activities. These legal responses are found along a 

continuum with total criminalisation and full decriminalisation placed on the 

bookends. Globally, there has been bi-directional law reform moving along this 

continuum following waves of vocal lobbying by various sectors of civil society. 

Amidst protracted and contested calls for law reform, particularly in favour of full 

decriminalisation of all aspects of the sale and purchase of sexual services, South 

Africa currently finds herself at a point where the current policy has tentatively 

shifted to decriminalisation, subject to publication for a third round of public 

comments on a proposed Bill to give effect to a new legislative framework.11 

 
6  As explained above the term ‘sexual act’ carries a particular meaning in South African criminal 

law and is more broadly descriptive of the conduct engaged in by people engaging in 
‘prostitution’.  

7  However, as the term ‘prostitute’ and or ‘prostitution’ is found in the Sexual Offences Act 23 of 
1957 and international instruments to which South Africa is signatory, such as CEDAW, 
reference may still be made to this terminology. 

8  See paragraph 2.5. 
9  Meyerson Acta Juridica 153. 
10  SALRC Sexual offences: Adult prostitution 2009 12. This illustrates the point made in Jordan v 

the State 2002 (6) SA 642 (CC) [56] (hereafter Jordan) that “open and democratic societies 
adopt a variety of different ways of responding to prostitution, including outright prohibition”.   

11  GG Notice No 47693 Invitation for public comments Criminal Law (Sexual Offences and Related 
Matters) Amendment Bill, 2022 (1509/2022) (9 December 2022). The return date for comment 
was set for 31 January 2023. The Presidency https://www.gov.za/speeches/statement-cabinet-
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To frame this thesis, it is necessary to briefly plot the current law reform trajectory 

in South Africa at this point in time. By way of background, a brief exposition of the 

existing legal position and context will follow. It will, however, be expanded on in 

Chapters two and four. South Africa currently follows the model of total 

criminalisation of the exchange of sexual acts for reward in respect of children and 

adults. The conduct of all adult12 persons involved in the exchange of sexual acts 

(i.e., the person providing the sexual service, the buyers thereof, and third parties 

such as brothel owners or pimps) is criminalised in South Africa in terms of the 

remaining provisions of the Sexual Offences Act, 23 of 1957 (Sexual Offences Act) 

and Section 11 of the Criminal Law (Sexual Offences and Related Matters) 

Amendment Act, 32 of 2007 (Sexual Offences Amendment Act). The exchange of 

sexual acts for reward from children (child prostitution) is criminalised under the 

offence of sexual exploitation of children in terms of section 17 of the Sexual 

Offences Amendment Act. For the purpose of section 17 a child is defined in the 

Sexual Offences Amendment Act as someone under the age of 18. This section 

criminalises all other role players with the exclusion of the child who is solicited for 

or provides the sexual service; and any other children who live off the earnings of 

the sale of sexual acts where they are not involved in the selling of or provision of 

the child providing the sexual acts for reward.13  

In respect of children, the Sexual Offences Amendment Act contains what at first 

glance could also be considered to be a contradiction. Although a child is legally 

allowed to consent to a sexual act14 from the age of 16,15 a consensual sexual act 

 
meeting-30-november-2022-1-dec-2022-0000 (Date of use: 7 December 2022) para 5; Maliti 
http://capeargus. pressreader.com/article/281659669063600 (Date of use: 12 December 2022); 
Sabinet https://legal.sabinet.co.za/articles/sexual-offences-and-related-matters-bill-drawn-up/ 
(Date of use: 12 December 2022). The first round of public engagements and calls for comment 
were made by the SALRC during its Project 107 Sexual offences (Adult prostitution) 
investigation in 2002 and 2009; followed by a round of engagements facilitated by the Multi-
Party Women’s Caucus (MPWC) in 2018. The engagements hosted by the Deputy Minister of 
Justice in 2022 were only with selected stakeholders. 

12  For the purposes of this paper an ‘adult’ is considered to be someone 18 years and older. 
13  Section 56(5) of the Sexual Offences Amendment Act. 
14  The Sexual Offences Amendment Act defines ‘sexual act’ as including both penetrative and 

non-penetrative sexual behaviour. 
15  The Criminal Law (Sexual Offences and Related Matters) Amendment Act 5 of 2015 amended 

the provisions of the Sexual Offences Amendment Act dealing with consensual sexual acts to 
allow for adolescent sexual experimentation, meaning that depending on the circumstances and 
the ages of the children involved consensual sex may take place from the age of 12 years if the 
other child is not more than 2 years older than the younger child who has to be 12 years or 
older.  
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with a child is criminalised as exploitation of the child (under 18) where such an act 

is accompanied by a reward. From the title given to this offence i.e., sexual 

exploitation of children, the aim seems clearly to be an extension of protection for 

children from exploitation. In effect, the legislative framework applicable to children 

is a form of partial criminalisation. The SALRC dealt with the exchange of sexual 

acts for reward involving children and adults separately in its overarching 

investigation into the codification of all statutory and common law sexual offences 

based on its view that the extension of protection was justified.16 Parliament 

endorsed this stance. As the age of majority in South Africa is 18 years of age, and 

the Sexual Offences Act and the Sexual Offences Amendment Act both use the age 

of 18 years as a defining line between children and adults exchanging sexual acts 

for reward,17 there is no reason to depart from this distinction in this study. Although 

the focus of this thesis will therefore be on the need for legislative change as it 

applies to adults, it is necessary to remain mindful that for the most part children 

enter and mature into adults in this role.18 There is scant evidence that a person 

decides at 18 to enter a life sustained by the exchange of sexual acts for reward. 

Behaviour such as soliciting which is often a pre-cursor to the provision of sexual 

acts for reward is also regulated by way of Municipal by-laws in the form of general 

and prostitution-specific provisions. Municipal by-laws also apply to the provision of 

sexual acts for reward in brothels in the form of measures relating to business 

licenses and where the provision of these acts is conducted from the street.19 For 

example in Cape Town,20 the by-law relating to streets, public places and the 

prevention of nuisances currently specifically prohibits performing sexual acts in a 

 
16  Child prostitution is dealt with as child sexual exploitation in the SALC Sexual offences Report 

2002 and adult prostitution is dealt with in the SALRC Sexual offences: Adult prostitution 2017. 
17  SALRC Sexual offences: Adult prostitution 2009 para 1.9; and the SALRC Sexual offences: 

Adult prostitution 2017 12. 
18  Sexual abuse of children is positively associated with entry into prostitution. See Poliah and 

Paruk 2017 SAFP 121; SALC Sexual offences: Adult prostitution 2002 1. 
19  In terms of the Western Cape Provincial Government “Standard By-Law relating to Streets” PN 

562 (2-10-1987), regulation 26 provides as follows: “(2) No person shall— … (f) solicit or 
importune any person for the purpose of prostitution or immorality; … in a street or public place.” 

20  In Gauteng Province, the only reference to prostitution in By-Laws is found in section 88 of the 
Gauteng Gambling Act 4 of 1995 which provides that “an offence in terms of this Act will be 
deemed to have been committed under aggravating circumstances if it is proved that, at the 
time the offence was committed prostitution, or the solicitation of clients for the purposes of 
prostitution took place or lewd or incident acts were permitted on such premises; or the premises 
were within a distance of 500 meters of other premises where persons were available for 
prostitution or the commission of lewd or incident acts against payment”. See section 88(2)(b)(iii) 
and (iv) in this regard. 



5 

public place;21 appearing in the nude or exposing of genitalia22 in certain 

circumstances; and soliciting or importuning any person for the purpose of 

exchanging sexual acts for reward or immorality.23 Some by-laws also place 

prohibitions on advertising relating to signs which are “in its content objectionable, 

indecent (including graphics), offensive or suggestive of indecency or prejudicial to 

public morals”.24 The rationale being to protect the sensibilities of the broader public 

and particularly in the interest of children. It is notable that prohibitions to this effect 

are utilised in decriminalised settings such as New Zealand in its primary legislation 

and not in by-laws.25 

The fragmented national legislative framework pertaining to sexual offences broadly 

and the contestation around the policy applicable to the exchange of sexual acts for 

reward by adults specifically, has given impetus to the debate on whether the 

exchange of sexual acts for reward by adults (adult prostitution) should be 

criminalised or not. Framed differently, the question is whether the current policy 

underpinning the law in this regard is correct and if not what the most suitable 

legislative model is for South Africa.26  

Although it is relatively easy to get caught up and carried along by the heated 

lobbying of various stakeholders advocating for change, it is necessary to ascertain 

the constitutionality of the current position; whether there is sufficient and sound 

evidence that a change in policy is required; and to ensure that any change in policy 

is based on constitutional principles. The constitutionality of the core provision 

 
21  Section 2(3)(f). 
22  Section 2(3)(g). 
23  Section 2(3)(j). Similarly, the Ekurhuleni Metropolitan Municipality Police Services By-laws 

provides that no one may publicly behave in an indecent manner or commit or solicit or provoke 
anyone to commit an indecent act. See s 43(2) of the Ekurhuleni MM Police Services By-laws, 
Council Resolution PS 33/2002 (25 June 2002) as amended by Council Resolution: A-CP (01-
2016) (30 March 2017). Section 14 of the Midvaal Local Municipal Public Amenities By-laws 
prohibits improper or indecent behaviour in public as follows: “No person may in or at a public 
amenity:— 
(1) perform an indecent act or conduct himself / herself improperly by exposure of his / her 

person or otherwise, or make improper gestures or incite or urge someone else to perform 
a disorderly or indecent act … 

(4) not be clothed as decency requires.”  
24  Section 5(1)(b) of the City of Tshwane Metropolitan Municipality Control of Outdoor Advertising 

By-laws 1 Feb 2006 (Notice 355 of 2006). 
25  Section 11 of the Prostitution Reform Act 28 of 2003 places restrictions on advertising 

commercial sexual services which prohibits and advertising on radio, television, newspaper, 
periodicals and public cinemas. 

26  SALC Sexual offences: Adult prostitution 2002. 
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criminalising adults providing sexual acts for reward27 was challenged in the matter 

of Jordan v the State (Jordan).28 The challenge against section 20(1A)(a) of the 

Sexual Offences Act29 (which provides that any person who has unlawful carnal 

intercourse or commits an act of indecency with another person for reward, commits 

an offence) was brought on the grounds that this section, amongst others, breached 

the constitutional rights to privacy, freedom and security, and the right to economic 

activity.30 The majority judgment found the section to be in line with the Constitution 

of the Republic of South Africa, 1996 (Constitution). Critics of this judgment, 

however, favour the minority judgment which at the very least is in favour of partial 

criminalisation.31 The significance of this case is that although it did not change the 

legal framework in South Africa, it left the door open to investigate what the most 

appropriate legal model would be for South Africa if the government wished to make 

a different policy decision in this regard. The advent of the 2010 Football World Cup 

gave impetus to the debate, with much conjecture that the exchange of sexual acts 

for reward would increase over this time.32 In light of this case as well as other 

decided case law, the various approaches followed by selected countries will also 

be examined; by comparing and exploring the applicable laws from these countries 

to the approach followed by the courts in South Africa. 

The overall prevalence of the number of people who exchange sexual acts for 

reward in South Africa and the peripheral economy around it is largely anecdotal 

and undocumented.33 The making available of, and exchange of sexual acts for 

 
27  Section 20(1A)(a) of the Sexual Offences Act provides that any person who has unlawful carnal 

intercourse or commits an act of indecency with another person for reward, commits an offence. 
28  Jordan 2002 (6) SA 642 (CC). 
29  Act 23 of 1957. 
30  Meyerson Acta Juridica 153.  
31  Bannister The right to have access to healthcare services for survivors of gender-based violence 

19.   
32  Delva et al 2011 PLoS ONE 1–5. Also see The Telegraph http://www.telegraph.co.uk 

/sport/football/world-cup/7374301/World-Cup-2010-40000-prostitutes-to-enter-South-
Africa.html (Date of use: 16 March 2019). 

33  The size of the prostitution population nationally is approximately 153 000 (figures range 
between 132 000 and 182 000). A minimum estimate is 121 000 women, 6000 men and 5000 
transgender persons. See SANAC 2013 SANAC News (June/July) 6. Further the second draft 
of the SANAC NSP 2017–2022 (2017) 30 states in sub-objective 1.1.3 that Pre-Exposure 
Prophylaxis (PrEP) will be provided to identified risk populations which includes ‘sex workers’. 
The number of people is reflected as 450 000 but the last paragraph on page 15 reflects the 
number as 150 000. It is uncertain whether these numbers are indicative of the suggested real 
number of people engaging in prostitution as ‘sellers of sexual services’ as this population are 
highly mobile and fluctuates, whether it is adults only and what constitutes an adult, whether it 
conflates transactional sex into the data or not. One must take into consideration that only a 
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reward is specifically located in a context which includes unique societal dynamics 

(multi-faceted population) and geographical specificity (multiple porous borders), 

high levels of unemployment,34 poverty, migrant and illegal foreign job seekers, high 

levels of violence (particularly sexual and gender-based violence (GBV)), significant 

prevalence of Human Immunodeficiency Virus/Acquired Immunodeficiency 

Syndrome (HIV/AIDS), problematic situational drug or substance abuse, trafficking, 

and various degrees of exploitation by buyers of sexual services, pimps, corrupt 

officials and others living off the proceeds of these acts.35 Prior to the advent of 

COVID-19 and the resultant lockdown or stay-at-home measures employed to stem 

the tide of the virus, which in turn caused a shocking attrition in employment and 

mass hunger,36 there was no social net for working age adults (17–59 years) who 

did not fall into the disability category37 and no government-driven strategy to assist 

or provide alternatives to people who exchange sexual acts for reward.38 The sale 

of sexual services is therefore mostly driven by the demand of the buyers of these 

services positioned within a complex blend of social, structural, and economic 

 
one-month rapid assessment was done by SWEAT in limited areas to arrive at the number of 
153 000 and this assessment seems to exclude children (presumably under 18). It is a risk to 
base interventions on data which may not reflect a true national prevalence. Also see Chiumia 
https://mg.co.za/article/2015-01-28-are-60-of-sas-sex-workers-hiv-positive (Date of use: 19 
October 2019) who reflects the population as an estimated ‘150,000 sex workers’ but cautions 
as to the small sample sizes and restricted geography, and questions whether the data can be 
used to refer to South Africa as a whole.  

34  NPC NDP 2030 31; Statistics South Africa (Stats SA) Quarterly Labour Force Survey 2017 Stats 
SA (2017) unemployment figures. The National Development Plan (NDP) 2030 is the blueprint 
for tackling South Africa’s challenges and serves as a long-term vision for the country. It aims 
to eliminate poverty and reduce inequality by 2030. This will be achieved by growing an inclusive 
economy, building capabilities, enhancing the capacity of the state and promoting leadership 
and partnership throughout society. Following the President’s address in 2019, Cabinet 
considered and approved the 2019–2024 Medium Term Strategic Framework (MTSF). The 
central aim is to give effect to the national development goals and objectives contained in the 
NDP 2030. The MTSF translates the electoral mandate and the NDP 2030 into a five-year 
program of government. The MTSF 2019–2024 is built on three foundational pillars: a strong 
and inclusive economy, capable South Africans, and a capable developmental state. The MTSF 
2014–2019 outlined the plan and outcome-based monitoring framework for implementing the 
NDP during the country’s fifth democratic administration. This MTSF 2019–2024 outlines the 
implementation priorities across South Africa’s national development priorities for the sixth 
administration. See Department of Planning, Monitoring and Evaluation Medium Term Strategic 
Framework 2019–2024 8. 

35  See Clark in footnote 34 above.  
36  Haffajee https://www.dailymaverick.co.za/article/2020-07-15-the-day-the-bottom-fell-out-of-

south-africa-a-triple-pandemic-has-hit-us/ (Date of use: 15 July 2020).  
37  The Social Assistance Act 45 of 1994 provides for non-occupational disability through the non-

contributory disability grant for people aged 18–59 years. The amount is the same as the old-
age grant. 

38  Equality Now & Embrace Dignity Dialogue with legislators of the Parliament of the Republic of 
South Africa. 



8 

factors in which inequality, unemployment, and poverty similar to those factors 

identified in the National Development Plan (NDP)39 are key drivers. The report of 

the 54th African National Congress (ANC) National Conference consequently 

emphasises the need to subject this matter to “a high-level discussion and 

engagement with multiple stakeholders, and to continue to engage society to 

determine societal norms”.40 In order to arrive at a context specific solution, it is 

posited that it is critical to examine the socio-economic determinants which underpin 

and intersect with the demand that drives the provision of sexual acts for reward. 

With regard to placing the law reform process in context, following the publication of 

the issue paper on sexual offences against children in 1997, the SALRC41 was 

requested by the (then) Minister of Justice and Constitutional Development and the 

(then) Parliamentary Portfolio Committee to investigate and codify all sexual 

offences in a single statute.42 Due to the wide scope of this mandate, the SALRC 

adopted an incremental approach. The investigation was compartmentalised into 

four distinct sub-projects, the first and second of which provided the basis for the 

Sexual Offences Amendment Act,43 and the third of which covered the topic of adult 

prostitution.44 The SALRC submitted its final report to the Minister of Justice and 

Correctional Services (JCS) on sexual offences (adult prostitution) in 2015. This 

followed engagement between the SALRC and the (then) Minister of JCS on the 

content of the report during 2014. The report was released for publication by the 

JCS Minister in May 2017.45 Prior to publication, the report had been presented to 

 
39  NPC NDP 2030 (2011). 
40  ANC 54th National Conference: Report para 2.28 67. 
41  Then named the South African Law Commission (SALC). 
42  SALC Sexual offences against children (1997). 
43  The tabling of the Bill in Parliament in 2003 followed the publication of two discussion papers, 

SALC Sexual offences: Substantive law in 1999 and SALC Sexual offences: Process and 
procedure in 2001 and the combined report on these matters in 2002. 

44  The SALRC highlights in its Issue Paper, Discussion Paper and Report on Sexual offences 
(Adult prostitution) that the use of terminology is an important consideration. The SALRC opted 
to use the term ‘adult prostitution’ for three reasons, firstly to distinguish it from ‘child 
prostitution’; secondly, as it is currently used in the Sexual Offences Act and international 
instruments to which South Africa is party; and thirdly, as it did not wish to pre-empt a policy 
choice by using other terminology such as ‘sex work’. The SALRC notes in its report that the 
term is retained in respect of the investigation, particularly considering a submission by a 
prominent lobby group in favour of total decriminalisation that not all people who engage in 
sexual services for reward identify with the moniker ‘sex worker’. See HRW and SWEAT Why 
sex work should be decriminalised in South Africa 10. 

45  The release of the report for publication by the Minister in May 2017 was preceded by the 
submission of the report approved by a full sitting of the SALRC to the Ministry in June 2015, 
followed by presentation thereof to the DEVCOM in March 2017; and the JCPS DG Cluster and 
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and noted by the Justice, Crime Prevention and Security (JCPS) Cabinet 

Committee. It approved publication subject to no preference being expressed in 

respect of the recommendations in the report or the need for a policy change and 

the understanding that the Department of Justice and Constitutional Development 

(DoJCD) would engage in another round of broad public consultation with a view to 

providing Cabinet with guidance on the need for policy change.46  

The SALRC, while recognising that within an open and democratic society it is the 

prerogative of the Executive to decide which policy and legislative framework aligns 

with the government’s goals and strategies,47 submitted legislative and non-

legislative recommendations to the JCS Minister for his consideration, the detail of 

which will be discussed in Chapter four.48 These recommendations were based on 

contextual and comparative research and evidence presented to the SALRC orally 

and through written submissions during its extensive consultations.49 The 

publication of the report was met with a mixed response along the same lines as 

those who sought to keep the legislative framework criminalised or partially 

 
JCPS Cabinet Meeting in April 2017. The SALRC research series comprised of an issue paper, 
discussion paper and report accompanied by draft legislation. Both the issue paper and 
discussion paper were interspersed with urban and rural workshops around the country. 
Numerous focus group meetings with stakeholders and focus groups were held, including eight 
formal workshops and workshops facilitated by SWEAT and RHRU were held in Johannesburg 
and Cape Town with adults who had engaged or who were engaging in the sale of sexual 
services. Written submissions were received from a combined 1761 individuals and 
organisations (endorsed by a further 889 individuals or organisations/collectives bringing the 
total of respondents to 2650) as reflected in Annexure B of the SALRC Sexual offences: Adult 
prostitution 2017 450. See Clark Presentation of the SALRC Report on Sexual offences (Adult 
prostitution) 2017; and PMG https://pmg.org.za/committee-meeting/25902/ (Date of use: 10 
March 2022). It is pertinent to pinpoint the handover of the report as refutation protagonists have 
taken pains to point out that the SALRC deliberately excluded key information in its report, when 
in fact this information only became available after the handover thereof, e.g., the launch of the 
SANAC South African National Sex Worker HIV Plan 2019–2022 (SA NSWP 2019–2022) 
launch in 2021. See https://sanac.org.za/launch-of-south-africas-national-sex-worker-hiv-tb-sti-
plan/ (Date of use 31 October 2021); Peters and Wasserman A touchstone document 7. 

46  Prior to the publication of the SALRC Sexual offences: Adult prostitution 2017 and proposed 
legislative amendments, the report was presented to DEVCOM on 16 March 2017, the JCPS 
DG Cluster on 4 April 2017, and the JCPS Cabinet Committee on 20 April 2017. 

47  Meyerson 2004 Acta Juridica 153. 
48  While the SALRC is mandated to make recommendations on law reform, it remains the 

prerogative of the relevant Minister to embark on legislative reform.  
49  The SALRC Sexual offences: Adult prostitution 2017 485 documents in Annexure C that it held 

a number of focus group meetings with various stakeholders including traditional leaders in the 
Eastern Cape, face-to-face meetings with people who had exited this lifestyle, including Ellen 
Jordan (Jordan-case), and face-to-face meetings with women and one transgender man selling 
sexual services on the streets of Sunnyside, Pretoria and brothel owners in the Gauteng and 
Durban area; that it held eight full-day mixed workshops in urban and rural venues around South 
Africa, including closed facilitated workshops with adults engaged in the sale of sexual services 
in Cape Town, Hillbrow and Rustenburg, to discuss the content of the discussion paper.  
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criminalised, and those who sought to non- or decriminalise all aspects related to 

the sale and purchase of sexual services.50 Advocacy on this contentious matter 

has remained fierce.51 Following the announcement on 30 November 2022 that 

Cabinet had endorsed the DoJCD’s guidance to promote a change in policy in 

favour of decriminalisation, it is anticipated that there will be heightened advocacy 

in this regard.52 This tension, active debate and lobbying is not unique to South 

Africa though. Internationally, the twenty-first century has experienced heated 

debate, legislative change and court challenges related to the criminalising or 

legalising of this behaviour. While South Africa, all African countries (except for 

Senegal)53 and the United States of America (US) (apart from Nevada) have 

retained a criminalised system, significant changes have taken place in countries 

such as New Zealand, Sweden, Canada, Senegal, Ireland, and France. In the case 

of Canada, France, and Ireland, there is clear evidence of a returning swing of the 

pendulum from initial changes to liberalisation or decriminalisation to what is 

considered by some to be a more conservative partially-criminalised model.54 

1.2 Research problem 

Internationally and locally there has been considerable public debate and posturing 

by interest groups on what the most appropriate policy and legal framework is to 

respond to adults exchanging sexual acts for reward and related behaviour. Across 

the world, diverse remedies have been employed to address this behaviour and 

related matters with differing outcomes showing just how complex the issue is. The 

executive and political mandate underpinning the SALRC sub-project on adult 

prostitution was demarcated as providing a review of the fragmented legislative 

framework which regulates adult prostitution; to consider the need for law reform in 

view of the imperatives set by South Africa’s constitutional democracy; and to 

 
50  The Chairperson of the MPWC made this observation after the first day of hearings during the 

summit responding to the SALRC report. See PMG https://pmg.org.za/committee-
meeting/25902/ (Date of use: 10 March 2022). 

51  ANA https://citizen.co.za/news/south-africa/1209823/sex-workers-heckle-jeffrey-at-internatio 
nal-aids-conference/ (Date of use: 16 March 2019).  

52  See footnote 11 above. 
53  Albertyn 2016 The Conversation DOI: https://theconversation.com/debate-around-sex-work-in-

south-africa-tilts-towards-decriminalisation-59324. 
54  Murphy http://www.feministcurrent.com/2016/04/06/france-adopts-the-nordic-model/ (Date of 

use: 16 March 2019). 
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identify alternative policy and legislative responses that might regulate, prevent, 

deter or reduce prostitution.55 The statutory provisions under review are contained 

in the remaining sections of the Sexual Offences Act and Section 11 of the Sexual 

Offences Amendment Act. A factual reflection is necessary as following the 

publication of the SALRC Report on Sexual offences (Adult prostitution), and despite 

the mandate being public knowledge from the outset, and not being questioned by 

any of its coalition members in their submissions to the SALRC issue and discussion 

papers on this sub-project,56 the Asijiki Coalition in its refutation report as part of its 

refutation strategy curiously identifies the last part of the mandate as being biased.57 

Ascribing bias to this aim and particularly at this late hour is misplaced. At best the 

secondary aim may be argued to be pre-emptive as it collectively implies that 

prostitution is in need of being regulated, contained or constrained. Nevertheless, it 

is evident that the mandate of the SALRC was clearly not singularly focussed on 

decriminalising the sex trade. 

The debate in South Africa on which legislative model would be best suited to 

address what has until now been a criminal activity is not a straightforward choice 

between two options. It is complicated by a vast range of socio-economic 

determinants58 which underpin the exchange of sexual acts for reward in the country 

on the one hand, and focused lobbying by vocal interest groups in favour of different 

legislative approaches on the other hand.59 In South Africa there are a plethora of 

convergent socio-economic determinants which beg consideration. The role of the 

social context in which people who sell sexual services find themselves in is 

instructive. Socio-economic factors do not only play a role in respect of the entry 

into the sale of sexual services but play a decisive role in terms of the ability to stop 

selling sexual services and the revolving door of returning to this lifestyle after 

 
55  Clark Presentation transactional relationships and trafficking. This demarcation was approved 

by the SALRC under the guidance of (then) full-time Commissioner, Adv Thuli Madonsela and 
part-time Commissioner, Prof Cathi Albertyn, who were jointly appointed as project leaders for 
this leg of the investigation until 2009 with the appointment of Adv Madonsela as Public 
Protector, and 2010 with the termination of the Commission’s (then) term. The role of Project 
Leader was taken over by the Chairperson of the Commission, Justice Mandisa Maya. 

56  SALRC Sexual offences: Adult prostitution 2009 (x); SALRC Sexual offences: Adult prostitution 
2017 12.  

57  See Peters and Wasserman “What happened to the evidence?” 4. 
58  SALRC Sexual offences: Adult prostitution 2009 2.  
59  CESESA http://www.familypolicyinstitute.com/CESESA/cesesa%20statment.pdf (Date of use: 

20 March 2019); Teke http://www.iol.co.za/news/crime-courts/legalising-prostitution-can-save-
lives-2015726 (Date of use: 20 March 2019). 
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leaving. The complexity of selling sexual services which may include drug 

dependency, childhood sexual trauma, the presence of new or exacerbated mental 

health problems, being HIV positive, family rejection, not having transitional housing 

and an alternative source of income makes leaving this lifestyle more difficult.60  

In this regard, there are a number of key considerations which, if interrogated, may 

unlock the answer to the primary question of whether there is sufficient reason to 

move away from a criminalised legal framework and in turn what the most suitable 

legislative framework for South Africa is. One of the key considerations is whether 

the existing legislative framework and proposed legislative models are aligned with 

the values couched in the Constitution. Another consideration is whether the 

exchange of sexual acts for reward could be reframed as “work” in the true economic 

and legislated for sense of the word, or whether it is inherently exploitative; an added 

concern is whether the current legal framework has the unintended consequence of 

limiting access to healthcare for the provider of the sexual acts and thereby 

contributing to an increase in HIV or impacts on treatment and retention on 

treatment for HIV. Yet another key consideration is how this debate slots into the 

aims of the NDP61 and other key policy documents and statements.62 

It is important that South Africa does not adopt a foreign solution underpinned by 

unique country-specific determinants but is instead mindful of the context in which 

people engaging in this conduct in South Africa find themselves. A country-specific 

solution should be framed in response to its own unique contextual societal 

considerations that are mindful of lessons learnt elsewhere and which is tailored to 

these needs. It is instructive, for example, that the geographic porousness of South 

Africa’s borders and concomitant influx of illegal immigrants and economic migrants 

on its own set it apart from the touted non-criminalised position in New Zealand. 

New Zealand has no land borders and does not allow non-citizens to sell sexual 

 
60  SALRC Sexual offences: Adult prostitution 2009 36. Poliah and Paruk 2017 SAFP 126 found 

evidence of a high prevalence of poor mental health, lifetime substance abuse, high levels of 
child abuse, violence and stigmatisation which may in turn contribute to poor mental health.  

61  NPC NDP 2030 Executive Summary (2011). 
62  The Department of Economic Development New Growth Path: Framework (2011), RSA Medium 

Term Strategic Framework (MTSF) 2014–2019 (2014) and SANAC’s NSP for HIV, STIs and TB 
2012–2016; the draft NSP 2017–2022; MPWC Report (2015); SANAC The SA NSWP 2016–
2019 (2016) and the CGE Decriminalising sex work in South Africa (2013). 
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services.63 The SALRC suggests that an equally cogent consideration includes the 

reverse swing of the pendulum in previously ‘liberalised’ settings which have 

responded to the recognition of the harm and exploitation inherent in the sex 

industry, and the resultant claw-back measures used to move away from legalising 

and decriminalising to an adapted criminalised approach such as has been done in 

Sweden, France, Ireland and Canada, which have adopted various permutations of 

a partially criminalised approach whereby the person selling sexual services is either 

overtly not criminalised, or is protected by a non-prosecution clause.64  

The SALRC reflects that prostitution is inherently exploitative and that 

decriminalisation would result in an “extremely dangerous cultural shift juxtaposed 

against the high rate of sexual crimes committed against women”65 in the country, 

thereby rendering them even more expendable than at present. It issued a caution 

that in jurisdictions ascribing to a policy position of decriminalisation, violence 

against those selling sexual services continued unabated due to the inability to 

neatly excise the sale of sexual services from hitherto associated illegal activities. 

Using Australia and the Netherlands as examples, it submitted that due to the 

underlying drivers the sale of sexual services would continue to be shaped by the 

same socio-economic factors that concentrate crime in areas plagued by poverty, 

inequality, and unemployment.66 The recommendations flowing from the SALRC 

report will be discussed further in Chapter four. The expectation is that this study 

will contribute positively towards the narrative of what a suitable policy and 

legislative framework would be for South Africa, being mindful of the unique socio-

economic challenges that the country is facing. 

1.3 Purpose and aims of research 

The overarching purpose of this research is to firstly establish the need for legislative 

reform in South Africa; secondly to establish the need for policy change; and thirdly 

 
63  See footnote 26 above. Geographically, South Africa has 53 land borders and several port and 

international air entry points. See GG Notice No 44048 One-stop border post policy (31 
December 2020); GG Notice No 44642 Disaster Management Act (57/2002) (30 May 2021). 

64  See Clark Presentation of the SALRC Report on Sexual offences (Adult prostitution) 2017; Clark 
Presentation of the SALRC Report on Sexual offences (Adult prostitution) 2020; SALRC Sexual 
offences: Adult prostitution 2017 95 para 2.138. 

65  SALRC Sexual offences: Adult prostitution 2017 218 para 2.496. 
66  SALRC Sexual offences: Adult prostitution 2017 203 para 2.457. 
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to interrogate the context and the socio-economic determinants at work in South 

Africa and how this intersects with this area of the law. This study aims to use the 

backdrop of the historical and current legal and socio-economic realities at play in 

Canada, Sweden and India to inform recommendations for change in South Africa. 

The underlying premise is that this is a complex problem that should be approached 

with full recognition of the unique country-specific context and multiplicity of 

intersecting themes. This study seeks to point towards producing better long-term 

outcomes that deal with the underlying socio-economic problems; that are forward-

looking and shaped by evidence, rather than a short-term response that may 

alleviate some symptoms, but not the causes.67 

This research further aims to consider all role-players involved and not only provide 

a singular focus on the person selling sexual services. It also seeks to interrogate 

whether challenges or gaps experienced under the current legislative approach are 

based on an intrinsic flaw, are structural or relate to the implementation of the law. 

In order to do this, this research considers a trilogy of global themes from within the 

South African legislative and socio-economic context. The first theme relates to the 

contested repositioning of the sale of sexual services as work with concomitant 

labour rights; the second theme relates to removing identified barriers to health 

services and specifically in respect of the prevention, transmission and treatment of 

HIV and sexually transmitted infections (STIs); and the third theme relates to the 

prevention of arbitrary arrest of those selling sexual services and their exploitation 

by law enforcement.68 

The answer to the question whether the criminal law, in either the form of a fully or 

partially criminalised legislative framework is applicable or whether a non-

criminalised or regulated legislative framework is the most applicable framework to 

address the sale and purchase of sexual services in South Africa is not a simple 

one. There are divergent views and approaches in comparative democratic 

countries. The rationale for the law in these countries is based on context-specific 

premises. It is therefore crucial to determine what the underlying premise should be 

for the law in South Africa before a change is proposed to the current criminalised 

 
67  Sutcliffe and Court Evidence-based policymaking 1. 
68  Clark Presentation of the SALRC Report on Sexual offences (Adult prostitution) 2020. 
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legislative framework. Establishing a context-specific rationale for law reform at this 

critical juncture is all the more compelling in light of the draft Bill proclaiming full 

decriminalisation as the chosen vehicle for law reform.69 

1.4 Research questions and hypotheses 

As referred to above, broadly speaking there are four main legislative models as 

options to address this problem, namely to retain the current criminalised model; 

adopt the model of partial criminalisation; regulation or non-criminalisation 

(popularly referred to as decriminalisation).70 The SALRC proffers that proponents 

of different interest groups agree that ‘adult prostitution’ is caused by limited socio-

economic circumstances in a context of vulnerability and social inequality, most 

often accompanied by a history of family breakdown, GBV and poverty.71 This 

complex matrix of socio-economic drivers intersects and is associated or used as a 

front for organised crime, including money laundering, gun running and drugs 

exacerbating the vulnerability of those who sell sexual services.72 

Different theories exist in respect of the reasons why people sell sexual services, 

and reasons why people pay for sexual services or are involved in related 

activities.73 Causative drivers include demand and economic gain by third parties 

such as pimps, brothel owners, organised criminals and people living off the 

earnings of prostitution who exploit vulnerable people into selling sexual services 

for their own gain. A historically-patriarchal society and concomitant high levels of 

GBV could be argued to contribute to the harm and vulnerability of those who sell 

sexual services. There are many causes and many reasons why the conduct 

persists, each unique to the South African context. These will be examined and 

evaluated in terms of this jurisdiction. In order to determine the most appropriate 

legislative framework for South Africa, it is also necessary to identify the major social 

 
69  See footnote 11 above. 
70  SALRC Sexual offences: Adult prostitution 2009 (x). 
71  SALRC Sexual offences: Adult prostitution 2017 193.   
72  Etheridge http://www.news24.com/SouthAfrica/News/four-houses-burn-as-rosetten ville-

residents-take-to-streets-over-drugs-prostitution-20170211 (Date of use: 20 March 2019); 
Farley et al Men who pay for sex in Germany and what they teach us about the failure of legal 
prostitution 5. 

73  SALRC Sexual offences: Adult prostitution 2017 46.   
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and economic groups affected by the problem, and how they are affected.  

On 30 November 2022, the Presidency announced that Cabinet had approved the 

publication of the draft Criminal Law (Sexual Offences and Related Matters) 

Amendment Bill of 2022 for public comment.74 The Bill, published for comment in 

the Government Gazette on 9 December 202275 seeks to repeal the Sexual 

Offences Act in totality and to repeal section 11 of the Sexual Offences Amendment 

Act,76 in order “to decriminalise the sale and purchase of adult sexual services and 

to provide for matters connected therewith”.77 It additionally makes provision for the 

expungement of all criminal parties in respect of all of the repealed crimes, thereby 

announcing decriminalisation in the fullest extent possible as the state’s preferred 

policy choice. If promoted in its current form brothel keeping, living off the proceeds 

of prostitution, and soliciting without restraint would be legalised. No provision is 

made for the re-enactment of certain offences such as the detention of a person 

without their consent for prostitution78 or engaging in sexual acts in public.79 

Following consideration of any public comment on the published Bill, the next steps 

in the legislative process would be tabling the Bill with any revisions in Parliament, 

where another round of public consultation will take place under the auspices of the 

Portfolio Committee. In view of the ostensible endorsement of decriminalisation as 

the preferred policy, this thesis seeks to consider what the potential harm or 

increased vulnerability would be, not only in respect of those who are currently 

selling sexual services, but for all women and girl children. Furthermore, in light of 

the imperatives contained in the National Strategic Plan on Gender Based Violence 

and Femicide80 (NSP on GBVF), this thesis will consider whether a policy endorsing 

 
74  See footnote 11 above; The Presidency https://www.gov.za/speeches/statement-cabinet-

meeting-30-november-2022-1-dec-2022-0000 (Date of use: 7 December 2022) para 5. 
75  GG Notice No 47693 Invitation for public comments Criminal Law (Sexual Offences and Related 

Matters) Amendment Bill, 2022 (1509/2022) (9 December 2022). 
76  Maliti http://capeargus. pressreader.com/article/281659669063600 (Date of use: 12 December 

2022); Sabinet https://legal.sabinet.co.za/articles/sexual-offences-and-related-matters-bill-
drawn-up/ (Date of use: 12 December 2022). 

77  GG Notice No 47693 Invitation for public comments Criminal Law (Sexual Offences and Related 
Matters) Amendment Bill, 2022 (1509/2022) (9 December 2022). Paragraph 2.1. 

78  See the current section 12 of the Sexual Offences Act. 
79  See the current section 20 of the Sexual Offences Act 
80  RSA NSP on GBVF 2020. The NSP on GBVF is a social policy document aimed at eradicating 

GBVF. See End GBVF Collective One Voice Summit Edition Day 2 (2 November 2022) 3. 
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decriminalisation as contained in the proposed Bill will achieve the aim of protecting 

“sex workers from abuse and exploitation”.81 

To achieve this objective, the following research questions are posed: 

• What behaviour constitutes the crimes of “prostitution” and which terminology 

should be used to describe this behaviour? 

• From a structural and practical perspective, what are the challenges with the 

existing legislative framework? 

• Should the selling of sexual services for reward be considered a crime or a 

social issue? 

• Is the criminalising of the sale of sexual services for reward constitutional? 

• Does the current legislative framework contribute to the harms and 

vulnerability experienced by people who sell sexual services for reward? 

• Which socio-economic determinants underpin the sale of sexual acts for 

reward in South Africa? 

• Does South Africa have appropriate and effective strategies in place to 

address the phenomenon of selling sexual services for reward and the socio-

economic drivers associated with this practice? 

• How do these strategies compare to strategies employed in comparative 

jurisdictions? 

• What can we learn from the experience of other jurisdictions’ efforts in 

addressing adult prostitution? 

• Should the sale of sexual services for reward be considered to be work within 

the labour relations framework or is it exploitation? 

  

 
81  ANC 54th National Conference: Report para 2.28 67; Maliti http://capeargus. 

pressreader.com/article/281659669063600 (Date of use: 12 December 2022). 
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• Will a change in the legislative framework provide greater access to healthcare 

or access to supportive services where the seller has HIV? 

• Does the criminalisation of the sale of sexual services for reward result in 

arbitrary arrest and exploitation, or is the exploitation inherent to the 

behaviour? 

• Is law reform necessary and if found to be so; which policy and legislative 

response might regulate, prevent, deter, or reduce prostitution? 

• Have particular foreign legal frameworks caused further harm to and 

vulnerability of people who sell sexual services for reward? 

The hypotheses underlying the research in this study are the following: 

• Having two pieces of nationally applicable law on the statute book criminalising 

sexual offences (including the exchange of sexual acts by children and adults) 

coupled with vociferous lobbying82 to either partially or totally decriminalise this 

behaviour has led to much uncertainty and confusion, not only for law 

enforcement but for the general public as well.  

• The legislative framework that currently regulates the exchange of sexual acts 

for reward by adults within the larger framework of all statutory and common 

law sexual offences is not only fragmented, but the Sexual Offences Act has 

already been partially repealed with the remaining sections prohibiting the 

exchange of sexual acts for reward by adults and related offences awaiting 

review.83   

• The existing legislative framework regulating the sale and purchase of sexual 

acts in South Africa is not adequately or coherently implemented. 

  

 
82  Teke http://www.iol.co.za/news/crime-courts/legalising-prostitution-can-save-lives-2015726 

(Date of use: 20 March 2019).  
83  SALRC Sexual offences: Adult prostitution 2009 (x). 
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• Root causes underpinning this social phenomenon are a complex interplay of 

poverty, inequality, unemployment and GBV most often (but not always) 

accompanied by a history of early sexual abuse and family breakdown.  

• The root causes and vulnerabilities or depravation which flow from or 

compound the effects of the root causes often result in people being trapped 

in a lifestyle they do not choose but have no way of escaping on their own. 

• The sale and provision of sexual acts for reward may be associated or used 

as a front for other criminal activities such as money laundering, gun running 

and drugs further exacerbating the vulnerability of those providing sexual acts 

for reward.  

• The causative drivers include demand and economic gain by third parties such 

as pimps, brothel owners, organised criminals and people living off the 

earnings of prostitution who exploit vulnerable people into selling sexual 

services for their gain. These third parties have a vested interest in legalising 

the sale of sexual services but are not dependent on it as they are equally 

adept at operating in the criminal sphere.   

• The historically-patriarchal system at play in South Africa and the concomitant 

high levels of GBV contribute to the harm, vulnerability, and commodification 

of those providing sexual acts for reward.  

• Given the unique societal and economic dynamics in South Africa and the 

unique demographic markers, such as porous borders; the number of 

displaced and illegal immigrants; the unemployment rate and HIV prevalence 

to name but a few; merely importing a legislative model (particularly from a first 

world country, which may already have been found not to work in a particular 

country) into South Africa would not provide the recourse necessary to address 

this societal phenomenon.   

• It would seem clear that legislative change on its own would not suffice. Non-

legislative mechanisms such as exit models for both those who provide and 

purchase sexual acts would need to be examined in order to determine the 

viability and structure thereof and whether it would be economically feasible to 
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embrace a similar approach. 

• It would also seem that the infringement of human rights flows from the actual 

sale of sexual acts and the peripheral economy which has developed around 

it, rather than the criminalisation or decriminalisation of this behaviour and that 

decriminalisation may have the counter-intuitive effect of legalising, 

normalising and sanitising the infringement of human rights albeit in the name 

of agency. 

• South Africa is signatory to several international conventions which, amongst 

others, binds South Africa to a commitment to protect women in prostitution 

against exploitation. This commitment is underpinned by inherent rights 

contained in the Bill of Rights in the Constitution. 

1.5 Methodology 

The scope of this research is restricted to a desktop evaluation of the law and the 

socio-economic determinants driving the sale of sexual acts. The proposed method 

employed in this study is to compare the applicable law on what is referred to as 

prostitution in South African criminal law with the law in Canada, Sweden, and India. 

This is particularly pertinent where two of these foreign jurisdictions have given 

effect to a process of clawing back from what was initially thought to be a ‘liberalised’ 

non-criminalised approach. Legislative changes towards a more criminalised 

approach have been made in Canada, Nordic countries, and France, whilst a 

country like India is making innovative inroads against the HIV pandemic from a 

partially-criminalised setting.84 South Africa needs to be mindful that these 

jurisdictions have recognised the inherent exploitative nature associated with the 

selling of sexual services; the dangers for people who provide sexual acts for reward 

and the impact on communities around them. For the purpose of this study, the 

research design will be comparative and exploratory in nature. A logical-analytical 

and comparative literature review of the relevant South African and international law 

will be conducted.  

 
84  The SA NSWP 2016–2019 16 refers to the successful Avahan program in the Sonagachi red 

light district. 
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A qualitative research method will be applied in this study. This will include an 

analysis, where available, of the South African, Swedish, Canadian, and Indian 

constitutions, statutory legislation, case law, common law, international treaties and 

instruments, textbooks, articles, and electronic material sourced from various 

internet sites.  

1.6 Literature review 

A logical-analytical and comparative literature review was conducted of the 

legislative and regulatory framework applicable to prostitution in South Africa and 

other countries, more specifically, the approach followed in Canada, Sweden, and 

India. Furthermore, an additional layer of comparative review was conducted in 

respect of the socio-economic drivers and geographical context of each of these 

countries. The global trilogy of arguments supporting a change of policy towards full 

decriminalisation akin to the position in New Zealand, namely that the sale of sexual 

services is work; that access to healthcare, particularly in relation to HIV testing, 

treatment and retention on treatment is impeded by any framework other than full 

decriminalisation; and that criminalisation condones arbitrary arrest and exploitation 

by law enforcement has been applied to the South African context to test the veracity 

of these arguments. They are dealt with in detail in Chapter four. As former British 

colonies, Canada and India both have English common-law legal systems, very 

similar to the legal system in South Africa which is a blend of Roman-Dutch law and 

English common law. Based on these similarities, the manner in which these 

jurisdictions’ have sought to address prostitution was considered to be of great 

comparative value to the position in this country. Another point of comparative value 

is that not only is South Africa’s Constitution strongly influenced by the Canadian 

Charter of Rights and Freedoms (hereafter the Charter) but that the challenge 

brought in Bedford v Canada85 mirrors, albeit from the basis of the partial 

criminalisation of all parties to the exclusion of the seller and buyer of the sexual 

 
85  Bedford v Canada 2010 ONSC 4264 (28 September 2010) (hereafter Bedford v Canada) para 

[6]. The applicants alleged that all three provisions infringe s 7 of the Charter (see footnote 22 
in Chapter 3 below) by preventing prostitutes from implementing certain safety measures — 
such as hiring security guards or “screening” potential clients — that could protect them from 
violent clients. The applicants also alleged that s 213(1)(c) infringes s 2(b) of the Charter, and 
that none of the provisions are saved under s 1. 
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services, the challenge brought in S v Jordan and Others.86 The trajectory of the 

legislative reform in Canada is therefore instructive to the unfolding law reform in 

South Africa. The added value in the approach in India relates to the success, 

notwithstanding its partially criminalised stance, that this country has had in 

addressing the HIV response among those who sell sexual services.  

Although Sweden inherited the Scandinavian civil law (Nordic law) system, this 

jurisdiction’s legislative approach to the sale of sexual services and related matters 

has been hailed by some as being successful in reducing the purchasing of or 

demand for adult sexual services and promoting substantive gender equality and 

the rights of people who sell sexual services.87 This position aligns with the public 

recognition in South Africa, since 2018, that GBVF is a national scourge deserving 

of urgent attention and that GBVF is fuelled, among others, by formal and structural 

inequality, men’s entitlement and normative gender roles. It is for this reason that 

this country’s response is considered not only deserving of but important to evaluate 

in seeking a context-specific approach in South Africa. 

Postgraduate studies have given some attention to the underlying socio-cultural and 

socio-economic challenges which act as drivers towards entry into the sale of sexual 

services and exploitative practices but not in any detail, nor analysed within and 

against the context of the local and international arguments used to motivate for 

policy change and law reform i.e., arguments relating to the recognition of the sale 

of sexual services as work, health concerns; and exploitation by authorities. Rhoda 

in his LLM mini-thesis The decriminalization of prostitution in South Africa: towards 

a legal framework88 notes that the prevalence of poverty and socio-economic 

challenges in South Africa combined with the demand for prostitution and the (then 

recognised) HIV epidemic contributes to the further exploitation of those in 

prostitution and women in general and the complexity of finding an appropriate legal 

solution.89 While supporting legislative change in the form of partial criminalisation, 

he identifies the need for legislation to recognise the socio-economic factors that 

lead to prostitution and how this intersects with poverty. A significant amount of local 

 
86  S v Jordan and Others 2001 (10) BCLR 1055 (T); 2002 (1) SACR 17 (T) (hereafter S v Jordan 

and Others). 
87  See, e.g., Longworth 2010 Appeal 82. 
88  Rhoda The decriminalisation of prostitution in South Africa 85.  
89  Rhoda The decriminalisation of prostitution in South Africa 24. 
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research and legislative change has occurred internationally since the publication 

of this paper in 2010. Furthermore, Oppenheimer in her MPhil in Social Justice 

entitled Prostitution as the exploitation of women and a violation of women’s human 

rights90 published in 2014 investigates prostitution within the sociocultural context of 

male power and female oppression. While this thesis is philosophical in nature, it 

provides an overview of legal frameworks and divergent sociocultural contexts, 

albeit from a balcony view. The outcomes of both research papers supporting a shift 

in policy towards partial decriminalization — while divergent — are however 

instructive in that the framing of the current legislative framework is flagged as 

insufficient to address the economy of the sex trade which is fuelled by the demand 

for sexual services and the concomitant exploitation of vulnerable women. The most 

recent study by Mutiso titled A critical review of the criminalisation of sex work in 

South Africa: A comparative legal study91 seeks to make a case for decriminalisation 

of the sex trade. However, while providing a comparative analysis of selected 

countries, Mutiso neither interrogates the socio-economic drivers in these countries, 

nor the transplantation of foreign legislative models; nor the rationale used for 

changing the underpinning policy of the current legal model in the South African 

context. 

It is, therefore, submitted that the combined examination of the socio-economic 

complexities underpinning and intersecting with or giving rise to the sale of sexual 

acts for reward both locally and comparatively; the analysis of the identified 

challenges and gaps in the South African and comparative legislative approach 

guiding policy change, and recent and pending legal reforms, i.e., policy and 

legislative changes is unique. No other study with this combined focus could be 

found. It is believed that this study is timely and relevant.  

With the pending elections in 2024, the drive towards legislative change has gained 

momentum. It is therefore recognised that this thesis is being written as the 

processes that lead to law reform unfold in real time. Renewed calls for 

decriminalisation were vocalized at the GBVF Presidential Summit held from 1 to 2 

November 2022, where a commitment was made by the JCS Minister, that 

 
90  Oppenheimer Prostitution as the exploitation of women 4. 
91  Mutiso A critical review of the criminalisation of sex work in South Africa (2022). 
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legislation would be tabled in Parliament before the end of 2022.92 This commitment 

has partially been given effect to by the tabling of the draft Bill before the JCPS 

Cabinet on 30 November 2022,93 and the subsequent publication of the Bill by 

means of an invitation for public comment in the Government Gazette. This thesis 

will be the first to engage with this proposed shift in policy. 

1.7 Outline of study 

The thesis consists of five chapters, as summarised as follows: 

Chapter one: Introduction 

The introductory chapter explores the need to analyse the existing legal framework 

and current socio-economic determinants such as poverty, unemployment, GBV, 

HIV, and patriarchy against comparative legal frameworks. It provides a general 

overview of the identified research problems; explores the hypotheses underpinning 

the problems and exposits the aims of the research study. 

Chapter two: Conceptual approach to sex-work 

Chapter two identifies the legal frameworks used to reflect societal responses to 

adults providing, selling and buying sexual acts, considers the narrative around the 

harnessing of terminology in the debate on whether adult prostitution should be 

criminalised or not, discusses the socio-economic drivers associated with and 

underpinning this behaviour and the suitability of the legal response thereto, and 

explores the potential harm and vulnerability especially in respect of women and girl 

children associated with prostitution. 

  

 
92  Ndabezitha https://www.news24.com/drum/advice/health/bill-on-decriminalisation-of-sex-work-

to-be-taken-to-parliament-before-end-of-this-year-lamola-20221102 (Date of use: 2 November 
2022). 

93  The Presidency https://www.gov.za/speeches/statement-cabinet-meeting-30-november-2022-
1-dec-2022-0000 (Date of use: 7 December 2022) para 5. 
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Chapter three: The legislative and regulatory framework applicable to 

prostitution in Canada, Sweden, and India 

Chapter three seeks to explore the legislative and regulatory framework applicable 

to prostitution in other countries, more specifically the approach followed in Canada, 

Sweden and India and it will discuss the country specific socio-economic, 

demographic, and social drivers relevant to this discussion. 

Chapter four: Critical evaluation of the current legislative framework in South 

Africa with a view to law reform  

Chapter four provides an overview of the imperatives and rationale for the current 

legal approach to prostitution in South Africa; provides an analysis of the socio-

economic challenges at play in the country, considers the legislative shortcomings 

and implementation challenges and seeks to present a current view of governmental 

and civil society engagement in the debate on whether the law should change and 

to what extent this should be done.  

Chapter five: Recommendations and conclusion 

Chapter five draws conclusions and makes recommendations in respect of the 

research questions; and seeks to present a legislative approach suitable to the 

South African landscape, including alternative and crime prevention measures. 

1.8 Summary 

The first chapter laid the foundation for the intended research by introducing the 

research problem, and the purpose and aims of the research. The research 

questions and aims were presented, the methodology was briefly described and 

justified, and a literature review provided where the limitations of the study were 

given. Lastly, the contents of the study were briefly outlined. On these foundations, 

the main research chapters proceed with a detailed description of the research. 

The answer to the question whether the criminal law, in either the form of a fully or 

partially criminalised legislative framework is applicable or whether a non-

criminalised or regulated legislative framework is the most applicable framework to 
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address prostitution in South Africa is not a simple one. There are divergent views 

and approaches in comparative democratic countries. Some countries subscribe to 

a non-criminalised model, such as New Zealand or a partially-criminalised model 

such as the United Kingdom, Canada, France and the Nordic countries, or a 

regulated model such as the Netherlands and Germany, or a fully-criminalised 

model such as all states in the US (with the exclusion of Nevada) and all countries 

in Africa (with the exclusion of Senegal).  

The rationale for the law in these countries is based on premises ranging from 

independent choice to inherent harm and exploitation. It is, however, crucial to 

determine what the underlying premise should be for the law in South Africa before 

a change is made to the current policy or the criminalised legislative framework in 

South Africa. To do this, it is critical to understand the context and the socio-

economic determinants at work in South Africa. This is a complex task that should 

be embarked on with full recognition of the constitutional rights of all role-players 

involved and not only those who sell sexual services. 
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CHAPTER TWO 

UNPACKING ADULT SEXUAL SERVICES: A CONCEPTUAL 

APPROACH 

2.1 Introduction 

This chapter will unpack the legal frameworks used to reflect societal responses to 

adults providing, selling, and buying sexual acts. A range of legal frameworks have 

been used over time and in different countries to express societal rejection, 

acceptance or indifference towards the selling and buying of sexual acts. Any 

discussion around the relationship between the law and adults1 providing, selling or 

buying sexual acts for reward has historically given rise to a jurisprudential debate 

on whether or not morality or views on sexual acts or practices should be regulated 

through the use of criminal or municipal law, or at all.2 With the recognition that no 

law or regulation that is promoted into legislation is morally neutral, and the purpose 

of each law or regulation contains an implicit moral element, this argument is seldom 

proffered in any meaningful way in the current discourse.3  

Globally legislation is drafted to regulate sensitive areas of morality such as sexual 

practices based on the policy of the day. The debate is therefore not so much about 

whether morality should be legislated, but whose interpretation or understanding of 

morality in respect of a particular matter should inform legislation. The policy which 

underpins many laws has traditionally been informed by political ideologies, which 

may in turn be informed by factors such as prevailing societal views. In the South 

African judgment, National Director of Public Prosecutions (NDPP) v Phillips and 

Others, the court held that the overthrow of provisions contained in the Sexual 

Offences Act of 1957, “while not beyond contemplation, would not be achieved 

without rejecting weighty considerations of policy and morality”.4 Based on this 

 
1  As the majority of adults who provide or sell sexual acts are women, the female pronoun will 

mostly be used to refer to the sellers, and the converse to men as buyers. However, this 
approach should not be seen as excluding men or transsexual people as sellers of sexual 
services, or as excluding women as buyers. 

2  SALRC Sexual offences: Adult prostitution 2009 10. 
3  Watson https://www.thepublicdiscourse.com/2010/11/1792/ (Date of use: 4 June 2019). 
4  NDPP v Phillips and Others 2002 (4) SA 122 para [72]. 
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finding, the court held that prostitution-related offences under the Sexual Offences 

Act would survive constitutional scrutiny.5 This was confirmed by the South African 

Constitutional Court in Jordan,6 where Justices O’Regan and Sachs held in their 

minority judgment that the prohibition of prostitution-related offences by the Sexual 

Offences Act will survive constitutional scrutiny, as this Act is a constitutionally 

permissible legislative choice, and that democratic societies generally denounce 

prostitution.7 The Court, however, also held that there is a strong public interest in 

the regulation of prostitution in a manner which will foster the achievement of 

equality between men and women.8  

Based on the reasoning above, this thesis will proceed on the assumption that 

internationally the legal framework which is chosen to address the sale and 

purchase of sexual services, and the extent to which it does so, is a policy choice. 

It is notable that the development of policy is, however, increasingly being informed 

by available evidence and rational analysis, as opposed to political ideology. The 

shift away from an ideology based on a premise towards what is termed evidence-

based policy gained political currency in the United Kingdom under the Blair 

administration in 1997.9 The aim of this study is to suggest that embracing 

evidenced-based policy will provide better outcomes that are focussed on the root 

causes, rather than a response to short-term pressures that tackle only symptoms.10  

With this as background, this chapter will briefly exposit the historical approach 

toward the sale and purchase of sexual services. This will be followed by an 

exposition of some of the identified causes or drivers of this behaviour, and the legal 

frameworks used to reflect societal responses to selling or buying sexual services. 

The narrative that has developed around terminology will be discussed for the sake 

of context.  

 
5  NDPP v Phillips and Others 2002 (4) SA 122 para [72]. 
6  Jordan para 92. 
7  Jordan para 93. 
8  Jordan para 93. 
9  Sutcliffe and Court Evidence-based policymaking (iii). 
10  Sutcliffe and Court Evidence-based policymaking 1. 
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2.2  Historical approach to and current context of adult sexual services 

From an historical perspective, the Pentateuch, containing the Mosaic law, authored 

in the sixth century before common era (BCE), reflects that while the law forbids 

parents from forcing daughters into prostitution,11 there is no penalty attached, 

leading some authors to believe that although it was considered immoral to engage 

in prostitution in biblical times, it was not considered a serious crime.12 However, if 

the woman was betrothed and she was found to have lost her virginity, the penalty 

was that she must be “stoned to death for prostituting herself and violating her 

marriage”.13 The penalty seems to have more to do with bringing disgrace on her 

husband, father and family, within a historically patriarchal system, as opposed to 

the fact that the woman had engaged in sexual conduct prior to, or outside of 

marriage. This exposition is pertinent as selective reference is made from time to 

time by lobby groups who support decriminalisation to the story of a woman caught 

in adultery (incorrectly portrayed as prostitution) to illustrate Christian intolerance of 

those who engage in extra-marital sexual relations, including prostitution.14 The 

story, which occurred in the early second century (100 AD),15 is found in the 

Christian Bible in the New Testament Book of John, and specifically John 7:53–8:6, 

where the woman is brought to Jesus after being caught in the act of adultery.16 

What they omit to say is that the woman was used as part of a plan to trap Jesus 

for disregarding Jewish law. His response documented in John 8:7–9 was to ‘pass 

sentence’ on the woman and her accusers by writing in the sand, and responding 

to them that “He who is without sin among you, let him throw a stone at her first”.17 

Thereafter, it is stated that after being convicted by their consciences, the accusers 

left one by one, beginning with the oldest until only Jesus and the woman was left.18 

The custom was to bring both the man and the woman caught in adultery to be 

 
11  Leviticus 19:29 in Zondervan The NIV Study Bible. 
12  Elwell https://www.biblestudytools.com/dictionary/prostitution/ (Date of use: 3 February 2019). 
13  Deuteronomy 22:13-21 in Zondervan The NIV Study Bible. 
14 Jones https://www.groundup.org.za/article/cape-town-church-calls-decriminalisation-sex-work/ 

(Date of use: 27 October 2019) reporting on the joint initiative by Asijiki Coalition for the 
Decriminalisation of Sex Work (Asijiki) and the Central Methodist Mission’s hoisting of a yellow 
banner which reads: “Jesus was the first to decriminalize sex work John 8:7”. 

15  Some textual critics, however, contest that this event occurred. See Harris 
https://bible.org/seriespage/11-exegetical-commentary-john-8 (Date of use: 3 February 2019). 

16  Guzik https://www.blueletterbible.org/Comm/guzik_david/StudyGuide2017-Jhn/Jhn-8.cfm 
(Date of use: 3 February 2019). 

17  Zondervan The NIV Study Bible John 8:7. 
18  Zondervan The NIV Study Bible John 8:7-9. 
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stoned. By bringing only the woman, their trickery had been exposed, making them 

just as guilty. Jesus’ response was to ask the woman where her accusers were. 

When she responded that there were none, He replied: “Neither do I condemn you, 

go and sin no more”.19 There is clearly no condonation or condemnation of the sale 

of sexual services in this scripture. It is important to note that the current debate, 

both internationally and in South Africa, acknowledges across the ideological divides 

that the stance taken on the sale of sexual services is no longer about whether the 

sale of sexual services is immoral but rather primarily about the dignity of the person 

selling the sexual service and the need for harm reduction.20 What this example 

serves to illustrate is the practice of skewing texts, arguments, and counter-

arguments to find support for an ideological stance. It also confirms the necessity of 

unpacking such statements to ensure that the choice for a particular legislative 

framework is evidence-based. 

Sanger records that the sale of sexual services became established in Rome around 

the beginning of the third century BCE, giving credence to the often quoted saying 

that this conduct has been around almost since the beginning of time.21 According 

to Sanger, both slaves and free persons sold sexual services from within brothels, 

inns or baths open to the public or out-of-doors under archways. They were required 

to register themselves in the office of a junior magistrate to obtain a licence, and to 

determine the sum of money that they were to charge their clients.22 People who 

sold sexual services and did not register were arrested, punished, and evicted from 

the city.23 The legalising of certain aspects of prostitution constitutes an early form 

of regulation of prostitution. In the sixth century in Ancient Greece, women who sold 

sexual services where categorised into four classes. Sanger explains that the 

highest in rank were the ‘kept women’ (Hetairae), who lived in the best parts of the 

city, and exercised considerable influence over the politics of the state. Next in this 

 
19 Guzik https://www.blueletterbible.org/Comm/guzik_david/StudyGuide2017-Jhn/Jhn-8.cfm 

(Date of use: 3 February 2019).  
20 Thorpe https://mg.co.za/article/2016-09-05-00-decriminalise-sex-work-its-a-profession-that-

deserves-as-much-dignity-as-any-other (Date of use: 27 October 2019).  
21 Sanger The history of prostitution 65. Both slaves and free persons worked as prostitutes in 

brothels (lupaniaria), inns or baths open to the public. Prostitutes who did not have the security 
of a brothel worked out-of-doors under archways. See also Pomeroy Goddesses, whores, wives 
and slaves 192. 

22 Sanger The history of prostitution 38. Once registered as a prostitute, it was impossible for a 
woman to have her name removed, even if she eventually married and became the mother of 
legitimate children. See also Pomeroy Goddesses, whores, wives and slaves 202. 

23 SALRC Sexual offences: Adult prostitution 2009 110. 
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‘hierarchy’ were the flute-players and dancers (Auletrides), who also provided 

sexual services to banquet-goers. The third class were the concubines, who were 

slaves owned by rich men with the knowledge of their wives, and the fourth class 

were the lowest class of women to provide sexual services (Dicteriades).24 

Extensive legislation existed covering the establishment of state-owned brothels 

staffed by slaves.25 

The SALRC relates that from the times of the early Christian church until the Middle 

Ages, a regulatory legislative model was employed in respect of prostitution.26 

Prostitution was considered immoral but at the same time recognised as a 

‘necessary evil’27 in order for society to facilitate men’s access to women from whom 

they could purchase sexual services.28 This resulted in legal mechanisms aimed at 

regulating and containing, rather than abolishing the sale of sexual services.29 For 

most of the nineteenth century, attempts were made to control the outdoor selling 

and/or provision of sexual services, and to regulate the sale of sexual services 

indoors or in brothels.30 Regulatory measures focussing almost exclusively on the 

health of the women selling sexual services and the risk that their ill-health posed to 

society were brought about through variants of laws on contagious diseases and 

vagrancy. These regulations gave considerable powers to police and doctors to 

arrest women suspected of selling sex, to subject them to mandatory health checks, 

and to detain anyone found to have a STI against their will, if needed, in a “lock 

hospital”.31 

 
24 The lowest class of women selling sexual services were kept apart from ‘respectable women’; 

they forfeited any right of citizenship they may have had by virtue of their birth, and their children 
were unable to inherit property. They were originally bound to reside at the sea-port of Athens 
situated about four miles from the city, and they were forbidden to walk out by day. Sanger The 
history of prostitution 46. 

25 SALRC Sexual offences: Adult prostitution 2009 110. 
26 SALRC Sexual offences: Adult prostitution 2009 111.  
27 De Ordine II.4(12), cited by Milton in Jagwanth, Schwikkard and Grant Women and the law 138. 
28 Jordan notes that St Augustine’s argument required two classes of women: the good, virtuous, 

sexually faithful wives to service men’s procreative needs within marriage, and prostitutes who 
could tend to their sexual needs outside marriage. This reasoning was the basis of the 
Madonna/whore dichotomy, which continues to pervade contemporary gender dynamics. 
Jordan Prostitution: The case for law reform 206. 

29 Milton in Jagwanth, Schwikkard and Grant Women and the law 137; Burchell and Milton 
Principles of criminal law 139. 

30 SALRC Sexual offences: Adult prostitution 2017 27. 
31 Kelly et al Shifting sands 8. 
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Prior to the late nineteenth century, there were no common-law criminal sanctions 

relating to the sale or purchase of sexual services. Bindel and Kelly confirm this 

observation, and state that in the mid-nineteenth century to the late twentieth 

century there were two broad legal positions namely ‘regulatory’ and ‘abolitionist’.32 

Milton notes that in this period the advent of protestant reformers, such as Luther 

and Calvin, caused the pendulum to swing towards a position of abolitionism, 

particularly complete criminalisation where all facets of prostitution were 

condemned as immoral and, as such, prohibited.33  

In the twenty-first century, the debate has shifted to a more nuanced understanding 

of the dynamics around the sale of sexual services. The available evidence points 

to a complex intersection of the rights and vulnerability of particularly the person 

who sells sexual services, and the society in which this is done. This has given rise 

to various policy positions and endorsement of various legal models. Needless to 

say, the debate, especially amongst lobbyists, on what the correct legislative 

approach should be, has always been and still is highly polarised either in favour of, 

or against criminalising or legalising the sale and purchasing of sexual services and 

related conduct. Over time, the legislative pendulum has swung across the spectrum 

between positions of criminalisation of all aspects of prostitution, and non-

criminalisation of all aspects of prostitution with intermediate points of partial 

criminalisation or partial non-criminalisation (regulation). In some countries, the 

legislature has adapted its response to provide for permutations of criminalisation 

and non-criminalisation, such as partial criminalisation where only some of the 

conduct or some of the persons involved are criminalised and others are not.34 The 

preferred legislative framework largely depends on the predominant societal 

response, and where applicable, the constitutional-law approach chosen by the 

legislature. A differing approach may also be found within the same country, e.g., in 

the US some cities in the state of Nevada follow a partial criminalisation approach 

in which the sale of sexual services is regulated within brothels, and up until recently 

 
32  Bindel and Kelly A critical examination of responses to prostitution in four countries 2. 
33 Milton in Jagwanth, Schwikkard and Grant Women and the law 137; Burchell and Milton 

Principles of criminal law 139. 
34 Mellul and Bouvet https://www.huffpost.com/entry/why-france-is-adopting-a-_b_9635988 (Date 

of use: 11 October 2019). 
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Rhode Island in New York followed a non-criminalised approach,35 while all other 

states in the country criminalise all conduct relating to the sale of sexual services. 

In New Zealand, the pendulum has swung from criminalisation to a form of non-

criminalisation, and more recently in other countries such as Sweden, Canada, 

France, and Ireland, from a regulated approach back towards a partial form of 

criminalisation/partial non-criminalisation based on the understanding that people 

who sell sexual services are vulnerable and considered to be victims of exploitation. 

Some countries have retained a wholly criminalised approach, particularly a number 

of countries in Africa, including South Africa, that have in recent times experienced 

widespread poverty, trafficking and exploitation of women and children. 

As referred to above, New Zealand is heralded as an example of non-criminalisation 

and the model of choice for proponents of a ‘liberalised’ non-criminalised legal 

framework.36 A brief overview of the legislative framework in New Zealand is 

included here to place it in context. The Prostitution Reform Act 28 of 2003 states 

that the purpose of the Act is to:  

…decriminalise prostitution (while not endorsing or morally sanctioning 

prostitution or its use) and to create a framework that— 

(a) Safeguards the human rights of sex workers and protects them from 

exploitation; 

(b) Promotes the welfare and occupational health and safety of sex workers; 

(c) Is conducive to public health; 

(d) Prohibits the use in prostitution of persons under 18 years of age; 

(e) Implements certain other related reforms.37 

As such, the law non-criminalises prostitution where prostitution is defined as the 

“provision of commercial sexual services”.38 The term ‘commercial sexual services’ 

is in turn narrowly defined as providing sexual acts for payment or reward. It further 

non-criminalises brothel keeping, living off the proceeds of what it refers to as 

‘someone else’s prostitution’, and street solicitation. However, from a closer reading 

of its legislation, while liberal, it would seem rather to be an example of partial non-

criminalisation or regulation as the law prohibits the sale of sexual services for those 

 
35 Shapiro and Hughes https://liberata.org/wp-content/uploads/2015/07/2009-Decriminalized-

ProstitutionImpunity-for-Violence-and-Exploitation.pdf (Date of use: 28 November 2019). 
36 Beyrer et al 2015 The Lancet 291.  
37 Section 3 of the Prostitution Reform Act 28 of 2003. 
38 Section 4 of the Prostitution Reform Act 28 of 2003.  
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under the age of 18 (despite the age of consent to sexual interaction being 16),39 

and does not allow non-citizens to engage in this conduct either.40 The New Zealand 

Ministry of Justice reports that people who sell sexual services in breach of their 

immigration status fall outside the protection of the Prostitution Reform Act, and may 

be vulnerable to exploitation.41 While sex trafficking, including internal trafficking, is 

an offence met with severe penalties, the negligible numbers of trafficked people for 

sexual exploitation may be ascribed to these prohibitions but should be interpreted 

within the geographical context and the most recent US Trafficking in Persons (TIP) 

Report that reporting in this regard is not satisfactory.42 New Zealand, as an island 

with a rather static population of 5 million people, has no bordering countries and 

has strict sea and air-entry control. Children under the age of 18 years are not 

permitted to sell sex, and children found doing so are defined as having been 

abused through sexual exploitation.43 Similar provisions relating to child prostitution 

are found in the United Kingdom and South African law.44 There is no defence 

related to the buyer’s ignorance of the seller’s age. In New Zealand, the concern 

with exploitation has resulted in the retention of two other specific offences. These 

pertain to compelling a person to perform sexual acts against a person’s will 

(applicable to buyers and business operators, including pimps), and coercively 

claiming earnings from prostitution.45 A distinction is therefore made between 

voluntary and involuntary prostitution.46 Following an amendment to the Prostitution 

Reform Act in 2012, provision is also made for the police to obtain a warrant to enter 

a place if there is good cause to suspect that a person under the age of 18 is being 

 
39 Section 22 of the Prostitution Reform Act 28 of 2003; New Zealand Family Planning 

https://www.familyplanning.org.nz/news/2015/sex-alcohol-and-the-law (Date of use: 5 May 
2019). In terms of the Homosexual Law Reform Act 1986, New Zealand has a uniform and equal 
age of consent of 16, regardless of sexual orientation and/or gender.  

40  Section 19 of the Prostitution Reform Act 28 of 2003. 
41  Jordan The sex industry in New Zealand 34. 
42  US Dept of State TIP Report 2022 412–414.  
43 Kelly et al Shifting sands 27. 
44  Section 17 of the Sexual Offences Amendment Act. 
45  Section 16 and 17 of the Prostitution Reform Act 28 of 2003. 
46  It is notable that the proposed whole-sale repeal of the Sexual Offences Act in the Criminal Law 

(Sexual Offences and Related Matters) Amendment Bill, 2022 (hereafter Sexual Offences 
Amendment Bill, 2022) would include decriminalisation of s 12 which criminalises detaining a 
person against their will in a place or brothel for purposes of providing sexual services thereby 
removing the distinction between voluntary and involuntary prostitution. 
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used for prostitution, or a business is being operated without a certificate.47 Further 

prohibitions ostensibly seeking to uphold human rights include that: 

• Clients must use barrier protection; and 

• Advertising prostitution on radio and television is banned and local 

authorities have powers to restrict advertising signs.48 

The terms ‘prostitution’ and ‘sex work’ are both used in the Act, albeit not inter-

changeably. While the Act straddles concepts of agency and exploitation, it also 

contains contradictions in that it ensures payment of social security (unemployment 

benefits) and compensation for injury despite commercial sex work not being 

considered ‘suitable employment’ for that person under the New Zealand Social 

Security Act 2018, in other words, it does not constitute ‘work’.49 The manner in 

which this Act has been drafted, including the terminology used, displays how 

difficult it is to navigate behaviour which is inherently complex due to the multiple 

and often intersecting causal drivers. As will be discussed in the following 

paragraphs, these causal and socio-economic drivers should be considered when 

determining the most appropriate legislative response. 

2.3 Underlying causal and socio-economic drivers and considerations 

informing the suitability of the legislative response  

The SALRC identifies a fibrous network of internal or external causes leading to or 

causing predominantly women to sell sexual services.50 With the exception of 

context-specific influences, comparative literature confirms that these causes are 

germane to the sale of sexual services globally.51 These underlying causes include 

experience of sexual violence as a child, family breakdown and severely limiting 

socio-economic circumstances. Symptomatic behaviour which attest to these 

underlying causes and which often exacerbate the severity of the underlying causes 

include drug and other substance abuse, widespread GBV, migration and targeted 

 
47 Sections 23 and 34 of the Prostitution Reform Act 28 of 2003 (as amended 2012). 
48  Sections 9 and 11 of the Prostitution Reform Act 28 of 2003 (as amended 2012). 
49 Section 18 of the Prostitution Reform Act 28 of 2003. 
50 SALRC Sexual offences: Adult prostitution 2009 para 2.54. 
51 Kelly et al Shifting sands 5. Bromberg Feminist issues in prostitution 4 categorises people who 

sell sexual services according to a range of causes.  
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exploitation (including “sextrepreneurs”52 and organised crime).53 Poverty and 

inequality often accompany unemployment and may be causal to a woman selling 

sexual services, but should not be seen as generalised predictive factors.54 Poverty 

and unemployment (which is often generational) and dysfunctional inter-personal 

coping mechanisms (not only in South Africa, but for migrant and foreign job seekers 

too) are central drivers of this behaviour. Richter identifies entry points to selling sex 

as food insecurity, poverty, burden of care for others, escaping domestic 

expectations, seeking independence, flexibility, having debt, financial problems,55 

family or relationship problems, social mobility, drugs and alcohol, survival and not 

being able to find a job, financing studies, travelling, or any combination of the 

above.56 It is therefore not contested that the choice of selling sexual services is in 

fact not a choice amongst a range of choices but in reality is a survival mechanism.57 

It is also not contested that people who sell sexual services are vulnerable, are 

exploited and experience harm.58 What is contested is the reason that women who 

are already selling sexual services (as opposed to the drivers for engaging in the 

sale of sexual services) experience heightened vulnerability, exploitation and harm, 

and the legislative vehicle (which is dependent on the elected policy framework) that 

should be employed to address this vulnerability, exploitation and harm.59   

As stated above, experience of and exposure to GBV, which may include sexual 

violence as a child or family violence, often precedes and predicates a girl’s or 

 
52  Modern-day third parties or pimps who make a living from the sale of another person’s sexual 

services. 
53 SALRC Briefing to the Joint MPWC; Richter Characteristics, sexual behaviour, and access to 

healthcare 23; HRW and SWEAT Why sex work should be decriminalised in South Africa 5. 
54  E.g., with an overall unemployment rate of 29% only 0,2% of women have been found to 

exchange sexual services for reward. See HRW and SWEAT Why sex work should be 
decriminalised in South Africa. 

55 See Gould and Fick Selling sex in Cape Town 115 which states that this is the position for the 
majority of women selling sexual services, and that it amounts to basic needs, in other words, 
for survival. 

56 Richter Characteristics, sexual behaviour and access to healthcare 23. 
57 SALRC Sexual offences: Adult prostitution 2009 90. 
58 SALRC Briefing to the Joint MPWC. 
59  HRW and SWEAT Why sex work should be decriminalised in South Africa 12 reports that the 

debate on legislative change is deeply contested with “sex worker organisations and movements 
such as the Sisonke National Sex Worker Movement, SWEAT, and Asijiki, together with 
women’s rights, legal and health NGOs’ campaigning for ‘decriminalisation of the sale and 
purchase of sex’”. In South Africa, this position is juxtaposed to the position of CESESA, which 
is a broad alliance of organisations working to end the sexual exploitation of men, women, and 
children in South Africa. See CESESA http://pmg-assets.s3-website-eu-west-
1.amazonaws.com/180305 CESESA.pdf (Date of use: 7 November 2019). 
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woman’s involvement in the sale of sexual services.60 Instead of regaining control 

over her body and sexuality through selling sexual services (where she believes that 

she has control over how, what and when she engages in sexual contact), she risks 

continued GBV from buyers, pimps and a range of other role-players, which may 

include unethical police. Irrespective of the country or location, research has shown 

that the majority of people selling sexual services are women and girls. The flip side 

of the coin is that the majority of people exerting dominance over these women are 

men. It is common cause that women who provide sexual services for sale are 

subjected to discrimination, financial, sexual, physical, and psychological abuse, 

and violence. The extent of the violence they are exposed to is evidenced by the 

fact that the death rate of women who engage in the sale of sexual services sits well 

above the average death rate.61 Migrants and refugees fleeing conflict zones and 

living in war zones become more and more vulnerable to prostitution and sexual 

exploitation orchestrated through third parties, criminal networks, and organised 

crime. Consequently, traffickers, pimps and other third parties are the first to benefit 

from facilitating the sale of sexual services. In this context, allowing the purchase of 

or selling access to another person’s body to obtain sexual services reaffirms the 

established imbalances of power in sexual relationships. It further confirms that 

globally the prostitution system feeds on inequalities.  

Many women who opt to provide sexual services for reward face any number of 

multi-layered obstacles which militate against finding gainful employment in the 

formal or informal economy. This may be exacerbated where a woman has been 

arrested for prostitution or related offences and has acquired a criminal record, or is 

illegally in the country and unable to obtain a work permit. In some instances, there 

is very little hope of escaping addiction to substances, irrespective of whether she 

was addicted before or after engaging in the sale of sexual services. Engaging in 

the sale of sexual services may also be accompanied by or predated by mental 

 
60  According to Waltman 2014 Harvard J of L & Gender 468, no evidenced-based research could 

be found that suggests that a woman reaches the milestone of adulthood, and then merely 
chooses to sell sexual services. This complex decision is informed by an even more complex 
history, with many reports of children entering the arena of selling sexual services as adults after 
exiting the arena of child sexual exploitation.  

61 Scelles Foundation http://www.fondationscelles.org/fr/actualities/134-international-law-defines-
prostitution-as-a (Date of use: 7 May 2019); Seleka and Monama https://www.news24.com/ 
news24/southafrica/news/were-under-siege-and-need-protection-sex-workers-as-man-
accused-of-killing-6-women-appears-in-court-20221011 (Date of use: 11 October 2022).  
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health problems.62 Nevertheless, it is important not to treat women who sell sexual 

services as a homogenous group or to assume that all women who provide sexual 

services have mental health problems or have mental health problems different from 

women in the general population. A study in the Netherlands found that there are 

numerous factors associated with elevated mental health concerns.63 This includes 

the experience of violence in prostitution, engaging in street prostitution, or as a 

result of desiring to leave prostitution but feeling trapped. However, it is trite that 

with negligible bargaining power women and girls selling sexual services are 

exposed to a number of health risks which include exposure to HIV and other STI’s, 

unwanted pregnancies, further negative consequences on mental health, and the 

effects of alcohol- and drug addiction and abuse. Hunter describes these severely 

limiting socio-economic circumstances and multiple inequalities that drive AIDS as 

structural violence. The geographic areas in which women who sell sexual services 

are from correlate with the “fault lines” found in the geography of AIDS.64 Women in 

these circumstances are also vulnerable to targeted exploitation by pimps initially 

parading as pseudo-boyfriends,65 and being caught up in organised crime (many 

brothels are linked to money laundering, illegal arms, and drugs).66 This skewed 

economy has created an environment that entrenches inequality and is argued to 

influence the growth of the sale of sexual services and human trafficking.67 This 

includes human trafficking from rural to urban areas as well as across the continent. 

It however stands to be noted that while the sale of sexual services and human 

trafficking may intersect, the occurrence of the one should not be conflated with the 

other. Migration for economic reasons is increasingly common. 

This thesis would submit that if the red herring issue of morality and political 

preference is excluded from the debate, a handful of considerations remain, that if 

 
62 Krumrei-Mancuso 2017 Archives of Sexual Behaviour 1843.  
63 Krumrei-Mancuso 2017 Archives of Sexual Behaviour 1843. See also Farley 2018 99. 
64 Hunter Love in the times of AIDS 3. 
65 SALRC Sexual offences: Adult prostitution 2009 para 2.439. 
66 Baker https://www.thejournal.ie/irelands-service-for-women-affected-by-prostitution-helped-92-

sex-trafficking-victims-3568306-Aug2017/ (Date of use: 27 October 2019).  
67 The Bedford v Canada trial record contains ample evidence that legal brothels in countries using 

the non-criminalised model may serve as a cover for child prostitution and trafficking of women 
and are linked to organised crime. See Johnston http://www.feminisms.org/3265/the-myths-of-
bedford-v-canada-why-decriminalizing-prostitution-won%E2%80%99t-help/index.html (Date of 
use: 27 October 2019); Baker https://www.thejournal.ie/irelands-service-for-women-affected-
by-prostitution-helped-92-sex-trafficking-victims-3568306-Aug2017/ (Date of use: 27 October 
2019).  
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dealt with in the historical, socio-economic, and geographic context of a particular 

country may provide a country with an evidence base to arrive at the best legislative 

framework for that country, for the people who sell sexual services, and society at 

large. It would also suggest that adapting legislation without addressing the causal 

drivers will not bring about meaningful change, instead only providing a tidy solution 

on paper, for example, focussing on visible symptoms like loitering on a street. For 

substantive realisable change to occur socio-economic interventions and solutions 

often necessitate a dedicated budget and, or re-allocation of funds by the fiscus and 

tangible programmatic intervention at grass root level (in other words, structural 

change).   

One of the key considerations is whether a preferred legislative model is aligned 

with principles that recognise basic human rights inclusive of those couched in a 

particular country’s constitution including the “rights to equality and privacy, security 

of the person, freedom from arbitrary detention, equality before the law, due process 

of law, health”,68 and recognising the inherent dignity of all. Internationally, the 

debate on whether the sale of sexual services and related acts should be legalised 

or criminalised has primarily focussed on three themes which primarily centre on the 

person who provides the sexual services.69 Firstly, whether the exchange of sexual 

acts for reward can be considered to be ‘work’ in the true economic sense of the 

word, and particularly in an employment context, or whether it is inherently 

exploitative. Secondly, whether a particular legal framework promotes access to 

healthcare or has the unintended consequence of limiting or compromising access 

to healthcare for the provider of the sexual acts and/or is contributory to an increase 

in HIV/AIDS. The third point is whether or not the chosen legislative system makes 

the person who provides sexual services more vulnerable to exploitation or abuse, 

either by the person who purchases the sexual service or a third party, such as the 

police (including arbitrary arrest), or a member of the public. In an attempt to 

discover the most appropriate legislative framework to address what is essentially a 

multi-layered socio-economic problem, a discussion of each of these points follows 

below. In doing so, it is important to be mindful that the complexity of using the law 

to address socio-economic problems quickly reveals that very little in the debate on 

 
68  HRW and SWEAT Why sex work should be decriminalised in South Africa 4. 
69 SALRC Briefing to the Joint MPWC. 
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what the best legislative approach should be allows for a ‘one size fits all’ or 

uncontested solution. Solutions aimed at addressing the multi-layered and 

intersecting nature of selling sexual services may lead to further problems or 

unintended consequences for various people involved in the ‘value-chain’ of selling 

sexual services or on the periphery thereof. The impact of the sale of sexual services 

on the broader community (structurally and on people living in a particular area), 

and the economic impact on tourism are not addressed in this chapter but should 

not be ignored when considering a suitable legal framework. Certain pertinent 

issues as regards the selling of sexual services which will be considered next are 

whether this service constitutes work or exploitation, access to healthcare, and the 

exploitation of persons providing these services by means of arbitrary arrest, 

amongst other concerns. 

2.3.1  Selling sexual services: work or exploitation 

Proponents of non-criminalised or regulated70 legal frameworks argue that selling 

sexual services is work akin to any other work, perhaps on the lower end of the 

employment scale, but nevertheless work.71 The preferred term used by these 

proponents is ‘sex work’.72 The focus is on recognising the labour rights of people 

who sell sexual services in the formal employment context. In turn, this recognition 

is portrayed as unlocking employment-related benefits such as employment 

contracts; employment and unemployment benefits; and safer or regulated working 

spaces. The attractiveness of this argument is that it promises the acquisition of 

employment benefits. It is further argued that legalising the sale of sexual services 

would allow these persons to engage with the authorities to address any form of 

exploitative behaviour from employers. 

In contrast, it is argued that by employing a regulated or partially or fully criminalised 

legal framework, the vulnerability of those who sell sexual services is recognised 

either directly by not criminalising the person who provides the sexual service, or by 

 
70 A framework in which the sale and purchase of sexual services is allowed within a regulated 

setting, such as a red-light district. 
71  HRW and SWEAT Why sex work should be decriminalised in South Africa 12. 
72 HRW and SWEAT Why sex work should be decriminalised in South Africa 11. This term will be 

further unpacked below. 
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linking the criminalisation to diversionary processes.73 Proponents of total and 

partial criminalisation argue that the sale of sexual services should not be 

recognised as work as it is primarily exploitative of the people who sell sexual 

services and impacts negatively on the communities in which it occurs.74 In order to 

avert exploitation, the sale of sexual services is either completely prohibited or may 

only occur in certain regulated settings or only between the seller and buyer, thereby 

excluding brothels, collectives and other third parties. Depending on the framework, 

different peripheral activities are criminalised, e.g., soliciting.   

It is prudent, when considering whether the sale of sexual services should be 

recognised as work or not, to demystify what this means in practice and particularly 

in respect of the application of the labour law and the acquisition of rights and 

benefits. In terms of the general application of labour law, employment benefits do 

not accrue to independent contractors. Practically, this means that the recognition 

of the sale of sexual services as work for women who do not ‘work’ in brothels for 

whatever reason (which may include not having a work permit, individual 

preference, or addiction to substances), would not hold any benefit in terms of the 

labour law. It would seem that this category of persons may be further marginalised 

due to the additional vulnerabilities they live with. The same applies to people who 

sell sexual services in brothels who prefer not to enter into contracts with brothel 

owners. This may be due to wanting to retain independence in a highly mobile 

environment or to retain a modicum of anonymity, as there is no documentary proof 

of their employment in a brothel. Due to the mobility and unpredictability of the 

arrangement, e.g., as a result of substance abuse, some brothel owners share the 

preference not to conclude contracts and rather to ensure payment of dues on a 

daily basis. 

It is important to be mindful that any effort to integrate prostitution into formal 

employment laws and structures is likely to encounter inherent difficulties.75 It is 

furthermore prudent to consider the legislative trajectory of countries that have 

previously recognised the sale of sexual services as labour under regulated legal 

 
73  HRW and SWEAT Why sex work should be decriminalised in South Africa 13 with reference 

being made to CESESA and the NGO Embrace Dignity. 
74  HRW and SWEAT Why sex work should be decriminalised in South Africa 13 with reference 

being made to CESESA and the NGO Embrace Dignity. 
75  SALRC Sexual offences: Adult prostitution 2009 xviii. 
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frameworks, such as Germany and the Netherlands. Both these countries have 

made an about turn and recently acknowledged that selling sexual services is 

neither a “reasonable means for securing one’s living”76 nor capable of being 

recognised as decent work or “work like any other”.77 

2.3.2 Access to healthcare and impact on HIV status 

The very nature of providing sexual services for sale to multiple partners may 

expose a woman to a varied matrix of physical- and mental health problems.78 

Proponents of non-criminalisation and regulation argue that these frameworks 

facilitate access to healthcare, including the diagnosis and treatment of STIs like 

HIV/AIDS.79 Arguing in support of non-criminalisation, the South African 

Commission on Gender Equality (CGE) reasoned in 2013 that the “legal 

environment has an important effect on the rendering of healthcare services and 

programmes to sex workers”.80 Additional factors to be considered include the 

stigma that may be experienced either externally or internally by the person 

providing sexual services for sale in a criminalised setting; the negligible reach of 

HIV interventions to persons who purchase sexual services; aversion to carrying 

condoms;81 or harassment of health workers who distribute condoms.82 Human 

Rights Watch (HRW) reports that its research in countries, other than South Africa, 

has shown that “access to healthcare, including access to HIV prevention 

programming, has been obstructed by the criminalisation of the sale of sex work”.83 

In contrast, its research in South Africa revealed that people selling sexual services 

“had free, relatively accessible, non-discriminatory access to healthcare, including 

reproductive healthcare and HIV treatment”.84     

 
76  The 2007 renewed German Action Plan on Violence against Women, issued by the Federal 

Government, included a statement that selling sex should not “be considered a reasonable 
means for securing one’s living”. See SALRC Sexual offences: Adult prostitution 2009 114.  

77  SALRC Sexual offences: Adult prostitution 2009 116. 
78  Poliah and Paruk 2017 SAFP 126; Smith https://www.refinery29.uk/sex-work-mental-health 

(Date of use: 8 March 2022). 
79  UNAIDS The legal status of sex work 2–3. 
80 CGE http://catalogue.safaids.net/publications/decriminalising-sex-work-south-africa-2013-

official-position-commission-gender-equality (Date of use: 7 November 2019).  
81  Anecdotal evidence exists of police confiscating condoms or using the presence of multiple 

condoms to profile women who sell sexual services.  
82 CGE Position paper on sex work 10. 
83 HRW and SWEAT Why sex work should be decriminalised in South Africa 21. 
84  HRW and SWEAT Why sex work should be decriminalised in South Africa 21. 
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Many factors, however, militate against condom use. The SALRC mention that 

these factors include financial desperation brought about by factors such as a 

decline in buyers as a result of a woman’s age, and decline in attractiveness and 

the preference for younger women; competition from women or brothels that do not 

require condoms; pimp pressure on women to have sex with no condom; buyers’ 

preference for no condom; money needed for a drug habit or to pay off pimps and 

the general lack of control that women have over their bodies.85 In a non-

criminalised framework, supply of people available to sell sexual services may 

outstrip demand. Consequently, the price for the service may drop. With prices 

dropping, the people who provide the service may engage in risky behaviour, such 

as not using condoms, to ensure that they at least obtain some money in exchange 

for their services.86 

2.3.3 Arbitrary arrest and exploitation 

Under a criminalised legal framework, the person selling and purchasing sexual 

services and related third parties may be arrested, charged, and convicted for 

various offences under the law. Under a partially criminalised framework, only third 

parties or the person purchasing the sexual service would be liable for arrest. 

Proponents of non-criminalisation directly link harassment and abuse of people who 

sell sexual services to a criminalised legal framework.87 HRW reports that “sex 

workers are most often harassed, arrested, and detained by police using local 

bylaws, for example for solicitation, being a public nuisance, or loitering”.88 It has 

further found that “women in sex work also experience disproportionately high levels 

of physical and sexual violence at the hands of both clients and police officers”.89 

Under a regulated framework, anyone selling sexual services outside of the 

regulated space or provisions of the framework, remains illegal and unprotected 

from legal intervention. In New Zealand, this would include migrants, who are 

prohibited from selling sexual services, and who are already particularly vulnerable. 

 
85 The Coalition Against Trafficking of Women (CATW), as quoted in the Family Policy Institute 

“Legalised Prostitution” submission to the SALRC Sexual offences: Adult prostitution 2009 75. 
86  Graham Making prevention work 3.  
87  HRW and SWEAT Why sex work should be decriminalised in South Africa 12. 
88  HRW and SWEAT Why sex work should be decriminalised in South Africa 15. 
89 HRW and SWEAT Why sex work should be decriminalised in South Africa 19; CGE 

http://catalogue.safaids.net/publications/decriminalising-sex-work-south-africa-2013-official-
position-commission-gender-equality (Date of use: 7 November 2019).  
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It goes without saying that the abuse by law enforcement officials would not be 

sanctioned by the law that criminalises the sale of sexual services, but that it may 

provide police who act outside of the range of their employment with the opportunity 

to exploit women in these circumstances.    

Exploitation of people who provide sexual services for sale is, however, not limited 

to the police. Abuse and exploitation may be visited upon them by people 

purchasing sexual services or third parties. This exploitation does not occur within 

a narrow understanding of exploitation. The women providing sexual services do so 

as a result of making active choices. But these choices may play out in conditions 

not of the women’s own choosing, and “within which there are few if any options that 

do not include the potential of sustaining harm or of having one’s rights 

compromised”.90 Some of these dangers are inherent to the sale of sexual services 

in the institution of prostitution and are thus impervious to change through law or 

policy.91   

A South African study by Jewkes et al found that buyers of sexual services may be 

more violent than other men.92 The same study showed that paying for sexual 

services increased the likelihood of perpetrating sexual violence towards other 

intimate sexual partners.93 A Scottish study and the 2022 study of 6 countries by 

Farley et al corroborates this finding and notes that there is a statistically significant 

association between the frequency and nature of violence towards the women they 

purchase sexual services from and the viewing of pornography.94 

No evidence is available that shows that a non-criminalised or regulated sex industry 

is able to significantly reduce (let alone eliminate) problems associated with the sale 

 
90  SALRC Sexual offences: Adult prostitution 2009 63. 
91  Kelly et al Shifting sands 59. 
92  Jewkes Men, sex and the provider role, referred to in SALRC Sexual offences: Adult prostitution 

2009 246. 
93  Jewkes Men, sex and the provider role, referred to in SALRC Sexual offences: Adult prostitution 

2009 246.  
94 Macleod et al Challenging men’s demand for prostitution in Scotland 16. This finding is endorsed 

by Farley et al who found that buyers of sexual services who most often used pornography were 
predisposed to committing more sexually coercive behaviours, including rape. See Farley et al 
Men who pay for sex in Germany and what they teach us about the failure of legal prostitution 
5.  
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of sexual services.95 These include drugs, abuse, violence, organised crime, child 

prostitution and trafficking. In contrast, proponents of non-criminalisation 

acknowledge that numbers will increase, but that this should be viewed from within 

a framework that is protective of the seller of sexual services. A danger of not 

curtailing demand is that there is a risk of an increase in trafficking in persons for 

prostitution due to market saturation which has led countries in Europe, such as the 

Scandinavian countries, France, Ireland, and Canada to review their policy stance 

in favour of what is referred to as the Nordic model (partial criminalisation).  

2.4 Collective international response to the sale of sexual services 

In the twentieth century, a growing realisation and disquiet surfaced regarding the 

intersection of the sale of sexual services, trafficking and the sexual exploitation of 

children, and the vulnerability or unequal position that many women who sell sexual 

services find themselves in.96 The global response to address what was increasingly 

regarded as a “blatant violation of human dignity”,97 i.e. prostitution and its 

exploitation by third parties, was set down in 1949 by the United Nations (UN) in the 

UN Convention on the Suppression of the Traffic in Persons and the Exploitation of 

the Prostitution of Others (1949 Convention).98 Signatories to this Convention are 

expected to prohibit99 the exploitation of prostitution in all its forms (this includes 

abolishing brothels and criminalising third parties who profit from prostitution).100 

The 1949 Convention takes a strong stance against trafficking in persons for the 

purpose of prostitution, and the exploitation of persons for prostitution. In the 

preamble, it states that prostitution is “incompatible with the dignity and worth of the 

 
95  Waltman 2011 Michigan Journal of International Law 149 avers that a partially criminalised 

system has brought about a decrease in street prostitution and trafficking in Sweden; it is, 
however, too early to report on the position in other Nordic countries or Canada.  

96 SALRC Sexual offences: Adult prostitution 2009 90. 
97 It is important to note that the protection of dignity is based on the founding texts of the 

international human rights corpus i.e., the Charter of the UN, signed on 26 June 1945. 
98 CAP International Prostitution under international human rights law 4. 
99 Article 1 provides: 
 “The parties to the present Convention agree to punish any person who, to gratify the passions 

of another: 
(1) Procures, entices or leads away, for purposes of prostitution, another person, even with the 

consent of that person; 
(2) Exploits the prostitution of another person, even with the consent of that person.” 

100 SALRC Sexual offences: Adult prostitution 2009 90; and SALRC Sexual offences: Adult 
prostitution 2017 27. 
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human person”.101 In a submission to UN Women concerning sexual work, the sex 

trade and prostitution, the Scelles Foundation (Scelles) affirms that “international 

law defines prostitution as a human rights violation”.102 Scelles holds the view that 

the sale of sexual services is incompatible with human dignity and human rights in 

light of articles 3 and 5 of the Universal Declaration of Human Rights of 1948 

(UDHR) which states that “everyone has the right to life, liberty and security of 

person” and: “[N]o one shall be subjected to torture or to cruel, inhuman or degrading 

treatment or punishment”.103 It further holds the view that the preamble to the 1949 

Convention affirms this conclusion.104 The 1949 Convention enjoins States Parties 

to prohibit exploiting the prostitution of any person and the actions of any person 

who procures or entices another person into prostitution, even with the consent of 

that person. States Parties are also required to prohibit the operation of brothels or 

places of prostitution. Article 6 of the 1949 Convention seems to be an attempt to 

move away from the stance of holding women who provide sexual services 

responsible for being vectors of disease and agents in society’s moral decline. It 

provides that States Parties must take measures to repeal or abolish any laws or 

policies by virtue of which people that engage in, or are suspected of engaging in 

prostitution, are subject either to special registration or to the possession of a special 

document or to any exceptional requirements for supervision or notification. The 

ostensible agency of women in these circumstances is negated by their vulnerability, 

and the exploitation to which they are subjected. It, however, does not provide the 

parameters of what is considered to be ‘prostitution’ or ‘exploitation’.105   

Article 17 of the 1949 Convention requires States Parties to institute or encourage 

measures to prevent prostitution and to facilitate the rehabilitation and social 

adjustment of the victims of prostitution, through public and private educational, 

health, social, economic, and other related services. Article 17 further requires 

States Parties to undertake, adopt or maintain such measures as are required in 

 
101 CAP International Prostitution under international human rights law 4.  
102 Scelles http://www.fondationscelles.org/fr/actualities/134-international-law-defines-prostitution-

as-a (Date of use: 7 May 2019).  
103 Scelles http://www.fondationscelles.org/fr/actualities/134-international-law-defines-prostitution-

as-a (Date of use: 7 May 2019).  
104 Scelles http://www.fondationscelles.org/fr/actualities/134-international-law-defines-prostitution-

as-a (Date of use: 7 May 2019).  
105 SALRC Sexual offences: Adult prostitution 2009 90; SALRC Sexual offences: Adult prostitution 

2017 28. 
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terms of their obligations under the Convention to monitor the traffic of all people, 

regardless of gender, for the purpose of prostitution. From a labour or employment 

perspective, Article 20 requires States Parties to adopt the necessary measures to 

supervise employment agencies to prevent persons who are seeking employment 

— in particular women and children — “from being exposed to the danger of 

prostitution”.106   

Article 6 of the UN’s 1979 CEDAW further enjoins states to “take all appropriate 

measures, including legislation to suppress all forms of traffic in women and 

exploitation of prostitution of women”, thereby strengthening the 1949 

Convention.107 The manner in which Article 6 of CEDAW is framed, read together 

with the General Recommendations to CEDAW, shows that the UN is not under the 

impression that the sale of sexual services can be eradicated completely. It, 

however, holistically seems to be clarifying that women and girls are especially 

vulnerable due to poverty and unemployment and should not be commoditised or 

denied access to protection by the law from sexual and other forms of violence. It is 

also evident that legislation is not seen as the only remedy to suppressing the 

exploitation of women but that ‘all appropriate measures’ should be engaged. As 

one of the main reasons for engaging in the sale of sexual services is socio-

economic, it is axiomatic that non-legislative measures would include socio-

economic solutions. The victim-centric terminology used in this Convention does not 

lend itself to recognising the sale of sexual services as work. The CEDAW General 

recommendation 19 specifically draws attention to the socio-economic drivers of the 

sale of sexual services and the fact that vulnerability caused by poverty, 

unemployment, and marginalisation (which may be as a result of the illegality 

thereof) make women and young girls especially susceptible to violence. It is 

emphasised that “[T]hey need the equal protection of laws against rape and other 

forms of violence”.108 This confirms the evidence that irrespective of whether people 

are forced to or voluntarily sell sexual services due to a lack of other options, they 

are exposed to a range of violations of their basic human rights. The Coalition for 

 
106 SALRC Sexual offences: Adult prostitution 2009 90; SALRC Sexual offences: Adult prostitution 

2017 28.  
107 Scelles http://www.fondationscelles.org/fr/actualities/134-international-law-defines-prostitution-

as-a (Date of use: 7 May 2019); Sexual offences: Adult prostitution 2009 90; SALRC Sexual 
offences: Adult prostitution 2017 29.  

108  Para 15. 
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the Abolition of Prostitution International (CAP)109 argues that in this context 

international law specifically prohibits the exploitation of the prostitution of others, 

including pimping, procuring and the running of a brothel.110 

None of the abovementioned texts, which the majority of international law are 

founded on, make mention of the concept ‘sex work’ because according to Scelles 

“prostitution and its resultant exploitation cannot be considered to be work.”111 

Scelles submits that States Parties are under a binding obligation to “respect and to 

protect the dignity of human beings, which is the cornerstone of international human 

right law”.112 Consequently, the view is held that policies should focus on eliminating 

prostitution and protecting its victims. It is argued that this obligation is re-enforced 

by way of the UN Secretary General’s 2003 bulletin on special measures for 

protection from sexual exploitation and sexual abuse, which was put in place to 

address and prevent sexual exploitation and abuse by what it refers to as UN 

stakeholders.113 This ‘zero tolerance’ policy prohibits UN stakeholders from any 

“exchange of money, employment, goods or services for sex, including sexual 

favours or other forms of humiliating, degrading or exploitative behaviour”,114 

irrespective of whether the person providing the service ostensibly possesses 

agency. 

Article 21 of CEDAW empowers the UN Committee on CEDAW to make 

suggestions and general recommendations based on the examination of reports and 

information received from States Parties. In General recommendation 19, the 

Committee addresses the issue of violence against women, and General 

recommendation 24 deals with women and health. Both points are germane to the 

choice of legislative approach used to address the sale of sexual services.115 

 
109 CAP International, through its 27 members, provides direct assistance to victims of prostitution 

and sexual exploitation in Europe, North America, Latin America, Asia, the Middle East and 
Africa. Members either work with or were founded by “survivors of prostitution”. See CAP 
International http://www.cap-international.org/about/#contact (Date of use: 27 November 2019).  

110 CAP International Prostitution under international human rights law 11.  
111 Scelles http://www.fondationscelles.org/fr/actualities/134-international-law-defines-prostitution-

as-a (Date of use: 7 May 2019).  
112 Scelles http://www.fondationscelles.org/fr/actualities/134-international-law-defines-prostitution-

as-a (Date of use: 7 May 2019). 
113 ST/SGB/2003/2013, as referred to by the Scelles http://www.fondationscelles.org/ 

fr/actualities/134-international-law-defines-prostitution-as-a (Date of use: 7 May 2019).  
114 CAP International Prostitution under international human rights law 5.  
115 SALRC Sexual offences: Adult prostitution 2009 90; SALRC Sexual offences: Adult prostitution 

2017 29.  
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General recommendation 19 identifies the interrelationship between the sale of 

sexual services and the socio-economic factors of poverty and unemployment which 

underpins this conduct and the vulnerability of especially women and girls who offer 

sexual services for sale to violence. It states that: 

Poverty and unemployment force many women, including young girls, into 

prostitution. Prostitutes are especially vulnerable to violence because of their 

status, which may be unlawful, tends to marginalise them. They need the equal 

protection of laws against rape and other forms of violence.116 

Paragraph 24 of General recommendation 19 calls on States Parties to describe in 

their reports the penal provisions, and preventive and rehabilitation measures that 

have been taken to protect women who engage in the sale of sexual services or are 

subjected to trafficking and other forms of sexual exploitation.117  

The health needs and rights of women are addressed in paragraph 6 of General 

recommendation 24. It provides that although biological differences between 

women and men may lead to differences in their health status, societal factors partly 

determine the health status of women and men and may even cause variations 

among women themselves. The UN Committee on CEDAW recommends that 

special attention should be given to the health needs and rights of women belonging 

to vulnerable and disadvantaged groups, including women who engage in the sale 

of sexual services.118 

In paragraph 18 of General recommendation 24, the UN Committee on CEDAW 

identifies HIV/AIDS and other sexually transmitted diseases (STDs)119 as central to 

the right to sexual health of women and adolescent girls. Paragraph 18 notes that 

as a consequence of unequal power relations based on gender, women and 

adolescent girls are often unable to refuse sex or to insist on safe and responsible 

sex practices and are therefore exposed to the risk of contracting HIV and other 

STDs. Women in prostitution are identified as particularly vulnerable to these 

diseases. States Parties are called upon to ensure, without prejudice and 

discrimination, the right to sexual health information, education and services for all 

 
116 CEDAW General recommendation No 19 para 15. 
117 SALRC Sexual offences: Adult prostitution 2009 90; SALRC Sexual offences: Adult prostitution 

2017 29.  
118 SALRC Sexual offences: Adult prostitution 2009 90; SALRC Sexual offences: Adult prostitution 

2017 29.  
119  In more recent literature the terminology used is STIs. 
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women and girls, including those who have been trafficked, even if they are not 

legally resident in the country.120 This observation places a firm question mark 

against the assertion that women provide sexual services based on an equal footing 

grounded in agency.  

Worldwide, the drive to address the spread of HIV has gained momentum, and the 

growing awareness has shifted the health of women — especially their sexual health 

— into the spotlight. This is particularly pertinent to those who sell sexual services, 

once again highlighting the health risks, including the spread of STIs. To her disquiet 

Richter, herself a proponent of decriminalisation and the recognition of agency, 

notes that the twentieth and twenty-first centuries have continued to hold those who 

provide sexual services for reward primarily responsible for the spread of STIs, and 

particularly the spread of HIV.121 In 2006, UNAIDS published the International 

Guidelines on HIV/AIDS and Human Rights (the Guidelines). In the foreword to that 

document, reference is made to the growth in HIV prevalence among marginalised 

groups, such as those who provide sexual services for sale.122 The foreword states 

that discrimination against women in law and in practice renders them 

disproportionately vulnerable to HIV and AIDS compared with men; it also states 

that protecting the sexual rights of women is critical, including the right to control 

their own sexuality and to decide freely and responsibly on matters related to their 

sexuality.123 

Without stating what the ideal outcome should be, the Guidelines submit that, in the 

context of HIV, international human-rights norms and pragmatic public-health goals 

require states to consider measures that may be considered controversial, 

“particularly regarding the status of women and children and prostitutes”.124 The 

Guidelines emphasise a context-specific approach by stating that all states are 

responsible for identifying methods to meet their human-rights obligations, and 

protect public health within specific political, cultural and religious contexts.125 

 
120 SALRC Sexual offences: Adult prostitution 2009 90; SALRC Sexual offences: Adult prostitution 

2017 29.  
121 Richter Characteristics, sexual behaviour and access to healthcare 11. 
122 UNAIDS International Guidelines on HIV/AIDS and human rights 40.  
123 UNAIDS International Guidelines on HIV/AIDS and human rights 40. 
124 SALRC Sexual offences: Adult prostitution 2009 90; SALRC Sexual offences: Adult prostitution 

2017 29.  
125 SALRC Sexual offences: Adult prostitution 2017 16.  
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Although proponents of non-criminalisation argue that the UN supports non-

criminalisation (full decriminalisation of all aspects of prostitution), the Guidelines do 

not give preference to a specific legislative framework. The use of the terms 

‘prostitution’ and ‘sex work’ are used inter-changeably without endorsing remedies 

such as full decriminalisation. For example, the UN Entity for Gender Equality and 

the Empowerment of Women recommended that in order to address HIV prevention 

in sex work in the Palestinian context, there is a need to “greatly increase efforts to 

combat forced sex work and violence against women ... in general”,126 and not to 

fully decriminalise the sale of sexual services.  

Despite the predominantly prohibitive legislative approach, it would seem that the 

twenty-first century has introduced a discourse on agency and whether the sale of 

sexual services should be considered a legitimate form of employment — which 

some women choose in preference to other options. This shift in discourse has led 

to proposed absolute distinctions between “free” or “voluntary” versus “forced” 

prostitution.127 Consequently, with a focus on “forced” prostitution, the 2000 UN 

Palermo Protocol was enacted. This Protocol places responsibilities on States 

Parties to develop counter-trafficking laws and policies and includes a requirement 

to address the issue of demand in prostitution.128 It includes “the exploitation of the 

prostitution of others or other forms of sexual exploitation”129 in relation to human 

trafficking and exploitation. Ameline, the former Chair of the Committee on 

CEDAW,130 states that it is noteworthy that the promulgation of the Palermo Protocol 

was followed by the UN Secretary-General’s ‘zero tolerance’ policy on the purchase 

of sexual services, irrespective of the circumstances involved.  

According to the International Labour Organisation (ILO),131 productive employment 

and decent work are key elements to reducing poverty, which is identified as one of 

the entry points to the sale of sexual services. The ILO Decent Work Agenda is 

 
126 UN Women Exploring the dynamics and vulnerabilities of HIV transmission amongst sex 

workers in the Palestinian context 42. 
127 Kelly et al Shifting sands 8. 
128 Kelly et al Shifting sands 8. 
129 CAP International Prostitution under international human rights law 4.  
130 Nicole Ameline is the former Chair of the Committee on the Elimination of Discrimination against 

Women (CEDAW Committee), and former French Minister for Gender Equality and Professional 
Equality as reflected in CAP International Prostitution under international human rights law 5.  

131 ILO http://www.ilo.org/integration/themes/dw_mainstreaming/WCMS_189357/lang--en/index. 
htm (Date of use: 10 May 2019). South Africa is a member state of the ILO. 
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made up of four strategic pillars: namely job creation, right to work, social protection, 

and social dialogue.132 Gender equality is seen as a crosscutting objective. Neither 

the sale of sexual services nor prostitution is recognised as ‘decent work’. In its 2010 

ILO Recommendation Concerning HIV and AIDS and the World of Work, the ILO 

notes that its core mandate is to promote decent work and sustainable 

enterprises.133 Prostitution or the sale of sexual services is again not recognised in 

this recommendation. Instead, the ILO defines ‘decent work’ as follows: 

Decent work sums up the aspirations of people in their working lives — their 

aspirations for opportunity and income; rights, voice, and recognition; family 

stability and personal development; and fairness and gender equality. Ultimately 

these various dimensions of decent work underpin peace in communities and 

society. Decent work reflects the concerns of governments, workers, and 

employers, who together provide the ILO with its unique tripartite identity.134 

The sixty-third session of the UN Economic and Social Council (UNESC) 

Commission on the Status of Women (CSW) recently approved a set of agreed 

conclusions aimed at empowering women and girls by building greater social 

protection systems, and access to public services and sustainable infrastructure. In 

March 2019, the UNESC CSW urged governments, amongst others, to strengthen 

normative, legal and policy frameworks so that women and girls can fully and equally 

enjoy their human rights and fundamental freedoms.135 The recommendations aim 

to ensure that social protection, public service and sustainable infrastructure 

contribute to preventing and eliminating violence against women and girls.136 Once 

finalised, the text of the agreed-upon conclusions were transmitted to the UNESC 

and its high-level political forum on sustainable development for inclusion in their 

work.137   

As part of the UN’s 2030 Agenda, the Sustainable Development Goals (SDGs)138 

comprises 17 SDGs and 169 targets which seek to realise human rights for all and 

has set out to achieve gender equality and to empower all women and girls. The 

 
132  ILO http://www.ilo.org/integration/themes/dw_mainstreaming/WCMS_189357/lang--en/index. 

htm (Date of use: 10 May 2019).  
133  ILO Recommendation concerning HIV and AIDS iii. 
134  ILO http://www.ilo.org/integration/themes/dw_mainstreaming/WCMS_189357/lang--en/index. 

htm (Date of use: 10 May 2019).  
135 UNESCO https://www.un.org/press/en/2019/wom2179.doc.htm (Date of use: 7 May 2019). 
136 UNESCO https://www.un.org/press/en/2019/wom2179.doc.htm (Date of use: 7 May 2019). 
137 UNESCO https://www.un.org/press/en/2019/wom2179.doc.htm (Date of use: 7 May 2019). 
138 UN Transforming our world 14–28. 
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SDGs are “integrated and indivisible and balance the three dimensions of 

sustainable development: economic, social and environmental”.139 Against a 

contextual and intertwined backdrop of the triple causal drivers underpinning the 

sale of sexual services, namely inequality, poverty and unemployment, several SDG 

targets are especially pertinent to women’s empowerment. For ease of reference, 

the identified SDGs, and the focussed interventions relevant to the sale of sexual 

services (although no mention is made thereof) are listed below: 

• Goal 1. End poverty in all its forms everywhere — with the aim of bringing 

about equal rights to economic resources, including access to basic services. 

• Goal 3. Ensure healthy lives and promote well-being for all at all ages — 

focusing on pertinent health-related outcomes, such as the epidemic of AIDS 

and other communicable diseases, and the prevention and treatment of risk-

related health impacting behaviour such as substance abuse, including 

narcotic drug abuse and harmful use of alcohol and access to quality 

essential health-care services. 

• Goal 4. Ensure inclusive and equitable quality education and promote lifelong 

learning opportunities for all — focussing on eliminating gender disparity in 

education and providing relevant skills including technical and vocational 

skills. 

• Goal 5. Achieve gender equality and empower all women and girls — by 

eliminating all forms of violence against all women and girls in the public and 

private sphere, including trafficking, and sexual and other types of 

exploitation; and to adopt and strengthen sound policies and enforceable 

legislation for the promotion of gender equality and the empowerment of all 

women and girls at all levels. 

• Goal 8. Promote sustained, inclusive, and sustainable economic growth, full 

and productive employment, and decent work for all — by promoting 

development-oriented policies that support productive activities and decent 

job creation; protecting labour rights and promoting safe and secure working 

 
139 UN Transforming our world 3. 
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environments, promoting sustainable tourism to list but a few of the sub-

items. 

• Goal 10. Reduce inequality within and among countries — by empowering 

and promoting the social, economic, and political inclusion of all, irrespective 

of age, sex, disability, race, ethnicity, origin, religion or economic or other 

status; adopting policies, especially fiscal, wage and social protection 

policies, and progressively achieve greater equality; and facilitating orderly, 

safe, regular, and responsible migration and mobility of people. 

• Goal 11. Make cities and human settlements inclusive, safe, resilient, and 

sustainable — providing access for all to adequate, safe, and affordable 

housing and basic services and upgrading of slums, enhancing inclusive and 

sustainable urbanisation. 

• Goal 16. Promote peaceful and inclusive societies for sustainable 

development, provide access to justice for all and build effective, 

accountable, and inclusive institutions at all levels — by significantly reducing 

all forms of violence and related death rates everywhere; ending abuse, 

exploitation, trafficking, and all forms of violence against and torture of 

children; combatting all forms of organised crime. 

It is important to note that the 2030 Agenda for sustainable development recognises 

that each country has primary responsibility for its own economic and social 

development. It strongly emphasises the role of national policies and development 

strategies, specifically with regards to implementing policies for poverty eradication 

and sustainable development.140 UN Women is of the view that addressing socio-

economic drivers leading to the sale of sexual services is not an act of charity but 

social justice.141 Furthermore, that inequality has a direct impact on social and 

political instability; and economic growth. It hampers poverty eradication and the 

realisation of human rights.142 The NDP posits that the benefits of economic growth 

before 2030 will only be felt if sound education and skills are provided. Development 

and attainment of gender equality within the purview of the 2030 Agenda will 

 
140 UN Transforming our world para 63. 
141  UN Women Turning promises into action 6. 
142  UN Women Turning promises into action 6. 
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arguably only be achieved if a cross-cutting approach is followed and the SDG goals 

and targets pertaining to “poverty, hunger, health, education, water and sanitation, 

employment, climate change, environmental degradation, urbanization, conflict and 

peace, and financing for development” are realised together.143  

In its submission on the approach of UN Women concerning sexual work, the sex 

trade and prostitution, Scelles promotes the adoption of policies that: 

1) Repeal all forms of criminalisation of prostituted persons and victims of 

trafficking for the purpose of exploitation. 

2) Criminalise all forms of pimping, procuring, and trafficking in human 

beings, thereby rejecting any attempt to decriminalise “acceptable” forms 

of pimping and procuring. 

3) Offer real alternatives and exit options for those being sold or selling sex 

and guarantee access to fundamental social rights such as the right to 

housing, the right to a decent job, and the right to healthcare. 

4) Develop programs that provide access to justice, basic human rights and 

protection for prostituted persons and victims of human trafficking, 

including access to residency permits for foreign victims, access to 

financial compensation for all victims, and access to effective protection 

as witnesses or victims. 

5) Criminalise the purchasing of sex and extend the prohibition on imposing 

sexual acts to acts imposed using physical, psychological, or financial 

means. Prohibiting the purchasing of sex is the most effective measure 

that states can implement to eliminate human trafficking and prostitution. 

6) Develop policies of prevention and education to promote equality and 

combat the commoditisation of the human body. Implement international 

information policies outlining the realities of prostitution and incorporating 

gender equality into the education system.144 

As evidenced by some of the above-mentioned international submissions, the use 

of certain terminology to describe sexual services for reward is contentious and 

confusing. This predicament will consequently be focused on.   

 
143  UN Women Turning promises into action 3.  
144 Scelles http://www.fondationscelles.org/fr/actualities/134-international-law-defines-prostitution-

as-a (Date of use: 7 May 2019). 
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2.5 The role of language, terminology, and definitions  

The existence of competing views on how to protect the rights of women in UN 

structures has significantly been illustrated in the abovementioned meeting of the 

CSW. The CSW “failed to agree on language”; was accused of entertaining “the 

inappropriate use of dubious terms and expressions”, and that the agreed 

conclusions “included terms and concepts that are controversial and unclear”.145 

The UN has consistently elected not to endorse the use of specific identifying 

language such as ‘sex worker’ or ‘prostitute’, and has not prescribed any particular 

legal framework for the regulation of prostitution.146 This position stands in contrast 

with certain groups of diametrically opposed feminists who firmly hold divergent 

theoretical understandings of feminism and reflect their legislative preference 

through their choice of terminology. Radical feminists (also referred to as 

abolitionists or prohibitionists) prefer terms such as prostituted person or prostitution 

in recognition of the exploitation and objectification of women who sell sexual 

services and their support of various forms of criminalisation.147 In contrast liberal 

feminists (at times referred to as regulationists) prefer terms such as sex work or 

sex worker in recognition of women’s agency and their support of 

decriminalisation.148  

Brennan postulates that the “power of language to color one’s view of reality is 

profound”.149 Words and terms are often crafted and used to justify a particular 

ideology, and to reflect or shape the attitudes of people, oftentimes through popular 

or mass media. This is no different to the shaping of the debate on the preferred 

legislative model in respect of the sale and purchase of sexual services. The 

terminology used is integral to this debate. At face value, the view of the concept or 

person being described is shaped by the words used and not the nature of the 

concept itself or the essence or character of the person being described. Language 

can be used to minimise the harm of a particular concept or conduct, or to reduce a 

person or associated conduct to something of insignificance. Both the minimisation 

 
145 UNESCO https://www.un.org/press/en/2019/wom2179.doc.htm (Date of use: 7 May 2019). 
146 HRW and SWEAT Why sex work should be decriminalised in South Africa 64; Doezema Forced 

to choose 41 footnote 36. 
147 SALRC Sexual offences: Adult prostitution 2017 para 2.234 and 2.255.  
148 SALRC Sexual offences: Adult prostitution 2017 para 3.11. 
149 Brennan Dehumanizing the vulnerable 1. 



57 

and reductionist approach lead to outcomes at the edge of reality, i.e., that the 

selling and purchasing of sexual services are akin to labour as any other work, or 

that people engaging in the sale of sexual services have no agency, are 

inconsequential, or should be valued in a negative light.150 The term ‘sex worker’ is 

used in quarters advocating for non-criminalisation to describe women and men who 

sell sexual services as having complete agency in their decision to do so, even if it 

is as a result of a constrained set of choices.151 In other words, the word ‘choose’ or 

‘choice’ is used to reflect the decision exercised at the time of the specific transaction 

as opposed to the reason for entering prostitution, which may not have been a result 

of a voluntary choice.152 Once the language being used has been changed to reflect 

a position of choice and agency, the underlying fundamental inequality, poverty and 

vulnerability of those selling sexual services is reduced, obscured, and may even 

be seen as denied.  

Historically, the most common word used to describe a person selling sexual 

services is ‘prostitute’. The term ‘prostitution’ is used to describe the exchange of 

sexual acts for a reward or material gain, which is usually (but not always) 

monetary.153 This word is used alongside a number of other synonyms, including 

referring to people who sell sexual services as human sewers.154 The SALRC 

elected to use the word ‘prostitute’ and ‘prostitution’ in its discussion paper in what 

it described as an effort not to associate with a particular position with respect to law 

and policy. In its report it, however, only confirms the use of the word ‘prostitution’ 

to connote a specific subcategory of the overall concept of ‘the commercial sex 

industry’ which it describes as including masseurs and lap dancers.155 While the 

reasoning behind the SALRC’s continued use of the word ‘prostitute’ in the report 

(albeit not as prominently as in the discussion paper) is understood, the view is held 

that it did not provide adequate recognition of the substantive impact thereof. This 

labelling is increasingly considered dehumanising, particularly where it is used in a 

system of patriarchy and gender inequality. Waltman argues against using the word 
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‘prostitute’ as it conveys that being in prostitution is a characteristic inherent to the 

person rather than being indicative of the socio-economic circumstances the person 

find themselves in.156 While those groups advocating for various forms of 

criminalisation of the sale and purchase of sexual services now prefer to describe 

the conduct being engaged in and not the person, i.e. person in prostitution or 

‘prostituted person’; groups advocating for non-criminalisation still use occupational 

or personal identifiers, i.e. sex work/worker, notwithstanding that not all who sell 

sexual services identify as such. The term ‘sex work’ is deemed non-judgemental.157 

Richter explains in the words of Kempadoo that by using the term ‘sex worker’: 

…suggests we view prostitution not as an identity — a social or psychological 

characteristic of women, often indicated by ‘whore’ — but as an income-

generating activity or form of labour for women and men. The definition stresses 

the social location of those engaged in sex industries as working people.158 

The simplicity of the word or words used belies the complexity of the use thereof. In 

this war of words, notions of acceptability or revile are accepted to be true when 

they are heard or seen repeatedly. This verbal engineering is given greater 

credence when endorsed by influential players.159 The parliamentarian who 

promoted the decriminalisation of prostitution through the Prostitution Reform Act in 

New Zealand moved to South Africa in 2009 to work in the field of HIV/AIDS, where 

he actively promoted the non-criminalisation of prostitution alongside SWEAT.160 

After the Jordan-case in which the challenge to the constitutionality of the legislation 

proscribing the sale and purchase of sexual services was unsuccessful, lobbyists 

strategically focussed on using the vehicle of the South African National AIDS 

Council (SANAC) to promote the view that non-criminalisation was the best health 

model for South Africa. The decriminalisation lobby group occupy several seats in 

different parts of the SANAC structure and have succeeded in employing the term 

‘sex work’ in all official SANAC documentation, including the SANAC National 

Strategic Plan (NSP), with a view to acknowledging the agency of people who sell 

sexual services. While those in ‘sex work’ are recognised as a key and vulnerable 

 
156 Waltman 2014 Harvard J of L & Gender 460. 
157 Richter Characteristics, sexual behaviour and access to healthcare 15; Gould and Fick Selling 

sex in Cape Town 17. 
158 Kempadoo Introduction – Globalizing sex workers’ rights 3, as quoted in Richter Characteristics, 

sexual behaviour and access to healthcare 15; Gould and Fick Selling sex in Cape Town 17. 
159 Brennan Dehumanizing the vulnerable 9. 
160 Viall https://www.iol.co.za/news/politics/prostitution-is-here-to-stay-117002 (Date of use: 7 July 

2019). 
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population in respect of infection and transmission of HIV, repeated calls for 

decriminalising the sale of sexual services have been made through SANAC using 

the identical sequence of arguments used by proponents of non-criminalisation i.e., 

discriminatory practices around access to healthcare; abuse of power by police 

officials; and the premise that the right to work is being denied.161 The chair of 

SANAC is traditionally filled by the Deputy President of the Republic of South Africa. 

Since the (then) Deputy President’s election into the Presidency, he has been 

actively lobbied to decriminalise through the vehicle of SANAC.162  

The importance of using accurate language is critical to arrive at an accurate 

understanding of any phenomenon. The power of language should not be 

underestimated. In this regard, attention should also be given to how the message 

that is being portrayed through the mass media is framed. Headlines can be used 

to shape perceptions and to normalise violence against women. Sexualised 

language masks traumatic violence. Consensual, romantic language is also 

juxtaposed against sexual violence. Brennan argues that the narrative of women as 

objects or commodities is fanned by pornography which portrays women as 

inherently promiscuous and “craving to be sexually molested, assaulted or 

debauched”.163 While the sale of sexual services and pornography; alongside sex-

based entertainment such as live sex shows, are a sub-category of what is termed 

‘commercial sex’, they should in recognising the context-specific intersectionality, 

arguably not be conflated. However, the intersections between the sale of sexual 

services, pornography and trafficking for sexual purposes should at the same time 

be recognised as a triad that has GBV as a common causal factor. Brennan posits 

that: 

 
161 The latest endorsement of full decriminalisation by SANAC is found in the urgent call by the 

SANAC Civil Society Forum for submissions supporting the Criminal Law (Sexual Offences and 
Related Matters) Amendment Bill of 2022. See SANAC 
https://sanaccsf.org.za/2023/01/27/make-your-submissions-now-to-decriminalise-sex-work/ 
(Date of use: 29 April 2023). This stance stands opposed to that discussed above at page 51. 

162 Ludidi https://www.sowetanlive.co.za/news/south-africa/2019-06-08-sex-workers-thank-
president-cyril-ramaphosa/ (Date of use: 17 December 2019); Sicetsha 
https://www.thesouthafrican.com/news/cyril-ramaphosa-decriminalise-sex-work/ (Date of use: 
17 December 2019). 

163 Brennan Dehumanizing the vulnerable 130. 

https://sanaccsf.org.za/2023/01/27/make-your-submissions-now-to-decriminalise-sex-work/%20(Date
https://sanaccsf.org.za/2023/01/27/make-your-submissions-now-to-decriminalise-sex-work/%20(Date
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It should hardly come as a surprise that men who are raised on a steady diet of 

material overflowing with violence and sexual subjugation would be readily 

disposed to act out these scenarios in real life.164   

and 

Many women have become imprisoned by the demeaning images of females 

as erotic slaves and sex objects constructed by the purveyors of porn.165   

The romanticising of the sale of sexual services has given rise to several 

arrangements and related terms in South Africa, such as ‘blesser’ and ‘blessee’ or 

‘sugar baby’ or ‘SB’ and ‘sugar daddy’ or ‘SD’. These engagements may involve the 

sale of sexual services (albeit under a pseudonym) or may constitute a transactional 

relationship depending on the goal of the person providing the financial benefit. The 

receipt of a reward for sexual and other services like attending dinner engagements 

from a sugar daddy or blesser is referred to as “sugaring” or being “blessed”.166 The 

financier is mostly an older man, and the recipient is invariably a much younger 

woman or even girl. While these terms have been coined in the South African 

context, it is not far-fetched to assume that similar terms are used worldwide to 

describe similar or identical arrangements.  

It is important to unpack what these and other terms mean. Essentially, they are 

used to mask the fact that sex is being bought and sold, and that the financier is 

older with means and influence, and the woman is much younger and vulnerable 

and often poor.167 Although being ‘blessed’ conjures up thoughts of religion and a 

deity who bestows good things, the blesser is not a philanthropist looking to donate 

surplus funds to needy young women or students. Reciprocity of sexual services in 

exchange for funds underlies blessing or sugaring, i.e., you must have sex and 

understand that the arrangement is determined at the whim of the person paying. It 

could therefore be a once-off occurrence or for a period of time, but it is not of a 

permanent nature. The question could be asked whether the blesser or SD is not 

actually a sexual or serial predator, and the blessee or SB a victim of sexual 

exploitation? While Brennan postulates that what is needed is a countervailing voice 

 
164 Brennan Dehumanizing the vulnerable 198. 
165  Brennan Dehumanizing the vulnerable 205. 
166 Business Insider https://www.businessinsider.co.za/sugar-baby-relationship-sugar-daddy-

what-its-like-2019-8?r=US&IR=T (Date of use: 7 October 2019); UNISA Bureau of Market 
Research Exploration of the blesser-blessee phenomenon 4. 

167 In the South African context, mostly a scholar or student at a tertiary institution. 
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which challenges dehumanising expressions,168 the same could be argued in favour 

of challenging expressions that figuratively sugar coat behaviour which could be 

exploitative and entail a lot more risk to the person providing the sexual service. 

The exercise of focussing on what constitutes prostitution or the sale and purchase 

of sexual services is not as straight-forward as it may seem to be. If placed on a 

continuum, the act of providing sexual services in exchange for payment may 

include a wide range of scenarios beginning with a housewife who provides sexual 

services when her husband’s salary has been paid on the one end, and a person 

who solicits indiscriminate customers on a street kerb on the other.169 One-night 

stands and sexual services in exchange for pass marks at school or in exchange for 

food, shelter or air-time from lecturers, neighbours or boyfriends may also be 

included along this continuum.170 Using a broad continuum, however, conflates the 

sale and purchase of sexual services and what is known as ‘transactional sex’, and 

furthermore blurs the line between prostitution and sexual interaction in mutual non-

payment dependent relationships. 

In its report, the SALRC differentiates between prostitution, transactional 

relationships, and transactional sex.171 This differentiation aligns with the view of 

Jewkes that the sale of sex in prostitution and transactional sex should not be 

conflated.172 She argues that in transactional sex there is no explicit negotiated 

exchange but that some form of material gain is expected, e.g., a plate of food or a 

place to sleep for the night.173 In transactional relationships, there is a certain level 

of exclusive relational commitment in which material gain plays a role, e.g., the 

blesser/blessee phenomenon where an older man pays for schooling or other 

necessities in exchange for sex. However, these ‘relationships’ are not without risk 

and Jewkes warns of the following dangers: firstly, that they entrench gender 

inequity in which the men determine the conditions of the transaction, and secondly, 

that many men who engage in transactional sex do so for instrumental reasons that 

 
168 Brennan Dehumanizing the vulnerable 198. 
169 Richter Characteristics, sexual behaviour and access to healthcare 18; Gould and Fick Selling 

sex in Cape Town 18. 
170 Richter Characteristics, sexual behaviour and access to healthcare 21–22; Gould and Fick 

Selling sex in Cape Town 18. 
171 SALRC Sexual offences: Adult prostitution 2017 para 1.44. 
172  Jewkes et al 2012 BMC Public Health 9. 
173  Jewkes et al 2012 BMC Public Health 2. 
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hold little promise of generous reciprocity and respect, and much danger of 

violence.174   

The unique socio-economic drivers, risks, vulnerability, and structural challenges 

faced by people who sell sexual services and provide these services solely for 

reward highlight the need to flag this conduct and the need to deliberate on the 

appropriate legislative response towards this behaviour, as opposed to allowing it 

to merge into the categories of a myriad of sexual networks along a continuum. In 

its report, the SALRC agrees that transactional relationships should not be conflated 

with prostitution and recommends that relationships of this nature, as a growing 

social phenomenon, be further investigated from a social and GBV intervention 

perspective rather than in response to a need for legal intervention or law reform.175  

Aside from the relational dynamics, an important aspect that deserves consideration 

is that compensation for provision of sexual services may take different forms. 

Monetary compensation may be replaced with non-monetary methods of payment 

which have a monetary value such as food, accommodation, physical protection, 

and other needs or wants, particularly in developing and middle-income countries 

where the underlying reason for engaging in the sale of sexual services is poverty. 

This thesis will primarily focus on an agreement by adults to provide sexual services 

exclusively for a financial or other reward, favour, or compensation. Actual payment 

or provision of the sexual service is not required to give validity to the agreement.176 

This focus aligns with that of UNAIDS which confines the act of prostitution to: 

…any agreement between two or more persons in which the objective is 

exclusively limited to the sexual act and ends with that, and which involves 

preliminary negotiations for a price. Hence there is a distinction from marriage 

contracts, sexual patronage and agreements concluded between lovers that 

could include presents in kind or money, but its value has no connection with 

the price of the sexual act and the agreement does not depend exclusively on 

sexual services.177 

Definitionally, hinging the agreement to provide sexual services for financial reward 

on a reciprocal agreement (offer and acceptance of an identifiable service) has the 

 
174  Jewkes Men, sex and the provider role (2011). 
175  SALRC Sexual offences: Adult prostitution 2017 para 1.71. 
176 A similar conclusion was drawn in SALRC Sexual offences: Adult prostitution 2009 23. 
177  UNAIDS Regional workshop on sex work in West and Central Africa 13. See also Scorgie et al 

2012 AIDS and Behaviour 921–922. 
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added benefit of providing clear parameters within which an act of selling and 

purchasing a sexual service occurs. It avoids the possible confusion which may 

occur by providing that actual payment has to have been made or the service to 

have been provided.  

2.6 Summary 

In order to conceptualise the legal frameworks used to reflect societal responses to 

adults providing, selling and buying sexual acts, this chapter has sought to provide 

an exposition of the history behind the sale and purchase of sexual services, 

followed by an exposition of some of the identified causes or drivers of this 

behaviour, and the legal frameworks used to reflect societal responses to selling or 

buying sexual services as well as the narrative that has developed around 

terminology used in this regard. This chapter supports the assumption that the legal 

framework which is chosen to address the sale and purchase of sexual services, 

and the extent to which a country does so, is a policy choice. It furthermore presents 

the case that a sound approach for a policy choice of this nature is to base it on 

evidence and not on political ideology. The proposition is made that if the issue of 

morality and political preference is excluded from the debate, a handful of 

considerations remain, that if dealt with in the historical, socio-economic, and 

geographic context of a particular country may provide a country with an evidence 

base to arrive at the best legislative framework for that country, for the people who 

sell sexual services, and society at large.  

One of the key considerations identified is whether a preferred legislative model is 

aligned with principles that recognise basic human rights inclusive of those couched, 

where applicable, in a particular country’s constitution. This chapter confines the 

sale of sexual services to an agreement by adults to provide sexual services 

exclusively for a financial or other reward, favour, or compensation in order to 

differentiate it from the myriad of sexual networks found in society. In this context, it 

identifies three key points in the international debate namely whether the exchange 

of sexual acts for reward constitutes work or exploitation; whether a particular legal 

framework promotes access to healthcare, or causes barriers thereto; and finally, 

whether the chosen legislative system makes the person who provides sexual 
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services more vulnerable to exploitation or abuse. It warns that due to the multi-

layered and intersecting nature of selling sexual services solutions may result in 

unintended consequences for various people involved in the ‘value-chain’ of selling 

sexual services or on the periphery thereof. This chapter further exposits key 

international instruments relevant to the sale of sexual services and the underlying 

recognition of the vulnerability of especially women and girls who offer sexual 

services for sale to violence and the need to give special attention to the health 

needs (including the risk of contracting HIV) and rights of women belonging to 

vulnerable and disadvantaged groups, including women who engage in the sale of 

sexual services. This chapter flags the inherent contradictions in portraying women 

who sell sexual services as being on an equal footing grounded in agency and 

consequently recognising the sale of sexual services as work. It highlights the 

international call to strengthen normative, legal and policy frameworks so that 

women and girls can fully and equally enjoy their human rights and fundamental 

freedoms and refers to the need for states to follow a context-specific approach to 

meet their human-rights obligations, and protect public health within specific 

political, cultural, and religious contexts. In support of the 2030 Agenda for 

sustainable development, it recognises that each country has primary responsibility 

for its own economic and social development and emphasises the role of national 

policies and development strategies, specifically with regards to implementing 

policies for poverty eradication and sustainable development. In conclusion, this 

chapter addresses the power of language and verbal engineering used to shape 

perception and the use of sometimes contentious and confusing terminology to 

describe the sale of sexual services and those engaged therein. It cautions that the 

use of accurate language is critical to arrive at an accurate understanding of any 

phenomenon. This subject will be addressed at necessary intervals in this thesis. 

The following chapters which exposit the legislative and regulatory framework 

applicable to prostitution in Canada, Sweden, India, and South Africa will seek to 

position the chosen framework within the socio-economic and demographic context 

of each country.   
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CHAPTER THREE 

THE LEGISLATIVE AND REGULATORY FRAMEWORK 

APPLICABLE TO PROSTITUTION IN CANADA, SWEDEN, AND 

INDIA 

3.1 Introduction 

The previous chapter focussed on the legal frameworks used to reflect societal 

responses to adults providing, selling, and buying sexual acts. The historical 

approach to, and current context of adult sexual services as well as the underlying 

causal and socio-economic drivers and considerations informing the suitability of 

the legislative response were considered. The international response to the sale of 

sexual services was examined, which also included the role that language plays in 

labelling and defining the acts and actors involved in the sale of sexual services.  

Chapter three seeks to explore the legislative and regulatory framework applicable 

to prostitution in other countries, more specifically, the approach followed in Canada, 

Sweden, and India. As former British colonies, Canada, and India both have English 

common-law legal systems, very similar to the legal system in South Africa which is 

an amalgam of Roman-Dutch law and English common law. These jurisdictions’ 

handling of prostitution will consequently be of great comparative value to the 

position in this country. Although Sweden inherited the Scandinavian civil law 

(Nordic law) system, this jurisdiction’s legislative approach to the sale of sexual 

services and related matters has been hailed by some as being successful in 

reducing the purchasing of or demand for adult sexual services and promoting the 

rights of people who sell sexual services.1 It is for this reason that this country’s 

response is considered not only deserving of but important to evaluate in seeking a 

context-specific approach in South Africa. 

This chapter will analyse the country-specific socio-economic, demographic, and 

social drivers relevant to this discussion. Each country will be examined as to their 

 
1  See, e.g., Longworth 2010 Appeal 82. 
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legislative approach to adults providing, selling, and buying sexual acts. This 

examination includes the socio-economic complexities underpinning and 

intersecting with or giving rise to the sale of sexual acts for reward, challenges and 

gaps in their respective legislative approach, and any recent legal reforms, i.e., 

policy and legislative changes. The discussion will commence with prostitution laws 

in Canada, thereafter Sweden, and finally, India. 

3.2 The Canadian legislative approach to adults providing, selling, and 

buying sexual acts 

Prior to November 2014, the legislative framework regulating the sale of sexual 

services in Canada largely accorded with the common-law legal position in the 

United Kingdom and the Commonwealth,2 namely partial criminalisation of all acts 

peripheral to the sale of sexual services.3 The Criminal Code RSC 1985, c C-46 of 

Canada (Criminal Code) reviewed the common law and codified the Canadian 

response to prostitution. The Criminal Code defined “prostitute” as “a person of 

either sex who engages in prostitution”,4 thereby making the approach gender-

neutral. The Criminal Code specifically criminalised owning, managing, leasing, 

occupying, or being found in a brothel (referred to in the Criminal Code as a “bawdy-

 
2  Department of Justice Canada Canada’s system of justice 10. Although Canada is still part of 

the British Commonwealth, it gained independence from Britain in April 1982. The Constitution 
Act of 1982 (also referred to as the Canada Act) contains a Charter of Rights and Freedoms 
which contains 34 rights applicable throughout Canada. Also see Britannica 
https://www.britannica.com/event/Canada-Act (Date of use: 18 March 2021); Stewart 2016 
Alberta LR 71. Canada (except for Quebec) shares a similar legislative heritage to South Africa. 
Quebec is the only province (out of 10 provinces in Canada) to have adopted a system based 
on the French Civil Code for adjudicating private law matters. See Yates, Bereznicki-Korol and 
Clarke Business law in Canada 22. 

3  This partial criminalisation meant that working independently as a prostitute and using private 
communication for such purposes (telephone, internet, email, etc.) were considered legal; see 
Stewart 2015 McGill LJ 578. Related activities were illegal. See SALRC Sexual offences: Adult 
prostitution 2017 103 para 2.155; Stewart 2015 McGill LJ 578.  

4  Section 197(1) of the Criminal Code. This definition was repealed by Protection of Communities 
and Exploited Persons Act SC 2014, c 25 (hereafter PCEPA) s 12(1). 

https://www.britannica.com/event/Canada-Act
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house”);5 transporting anyone to a brothel;6 procuring;7 living on the avails of 

prostitution;8 paying for sex with anyone under the age of 18;9 communication in a 

public place for the purposes of prostitution;10 and transporting someone (without 

specifying the particular purpose).11 The surrounding constraints made engaging in 

the sale and purchase of sexual services difficult to practise without breaking the 

law.12 

The purpose of these prohibitions was seemingly not to deter or condemn 

prostitution in and of itself, but to reduce the nuisances associated with the sale and 

purchase of sexual services, and to protect those engaged in providing sexual 

services with protection from exploitation.13 The constitutionality of the following 

three core provisions of the Criminal Code, argued by some to impede the sale of 

 
5  Section 210 of the Criminal Code. The definition of a common bawdyhouse (as in s 197(1)) was 

replaced in the PCEPA s 12(2)) as meaning: “for the practice of acts of indecency, a place that 
is kept or occupied or resorted to by one or more persons”. Longworth 2010 Appeal 64 avers 
that although this section was aimed at protecting a particularly vulnerable segment of women 
selling sexual services in brothels, it remained the least enforced prohibition, with those 
providing the more visible service on the street being the most enforced by the police.  

6  Section 211 of the Criminal Code. Legally, the sale of sexual services could only occur where 
the service was provided in an indoor location such as a hotel or the customer’s house, but not 
from a brothel or the home of the person providing the sexual service. See SALRC Sexual 
offences: Adult prostitution 2017 para 2.155. 

7  Section 212 of the Criminal Code. 
8  Section 212(1)(j) of the Criminal Code. The Criminal Code prohibited third parties, such as 

pimps, from benefiting from the proceeds of prostitution or engaging someone to protect the 
person selling sexual services, e.g., a bodyguard, as this was criminalised under the prohibition 
against living on the avails of prostitution. This prohibition targeted anyone who supplied goods 
or services to a person who provided sexual services for sale because they engaged in this 
activity or derived profit respectively. This made it illegal for a person selling sexual services to 
provide a service under the control of a third party, such as a pimp, which included a ban against 
paying someone to protect her, such as a bodyguard, or to assist in any aspect of the sale of 
sexual services. See Canada (Attorney General) v Bedford 2012 Ontario Court of Appeal 186 
(26 March 2012) (hereafter Canada v Bedford) para [19]. 

9  Section 212(4) of the Criminal Code. Street prostitution was effectively illegal due to the 
prohibition against communication in a public place for purposes of prostitution. See Canada v 
Bedford para [18]. 

10  Section 213 of the Criminal Code. In 1985, the Canadian Parliament passed this law for 
purposes of combating what was referred to as streetwalking and confirmed the prohibition 
thereof. In 1990, the Supreme Court upheld this prohibition and the elimination of prostitution 
as a valid social goal — see Global News https://globalnews.ca/news/1043766/a-chronology-
of-canadian-prostitution-laws/?utm_expid (Date of use: 24 January 2020). However, two women 
justices on the court at that time dissented — see Blanchfield https://globalnews.ca/news/ 
1042861/supreme-court-strikes-down-canadas-anti-prostitution-laws/ (Date of use: 24 January 
2020). 

11  Section 279 of the Criminal Code. 
12  The aim of this approach was to target prostitution-related nuisance and exploitation. See 

Longworth 2010 Appeal 63; Stewart 2015 McGill LJ 578. 
13  Stewart 2016 Alberta LR 72. 
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sexual services to the detriment of those doing so, was challenged in 2010 in the 

matter of Bedford v Canada:14  

1. the prohibition against selling sexual services from fixed indoor locations 

such as brothels and homes;15 

2. the broad prohibition against anyone living off the proceeds of the sale of 

sexual services;16 and 

3. the prohibition against outdoor or street-based prostitution through the ban 

against communicating for the purpose of prostitution in public.17 

The practical effect of the contested provisions was that sexual services could only 

be provided on the street or by way of call out. However, if provided on the street no 

provision was made for the screening of a buyer as soliciting was prohibited. 

Furthermore, anyone living off the proceeds of prostitution was criminalised 

including those supporting or being supported by the person providing the sexual 

service, such as bodyguards or children. Collectively, it was argued that this made 

a lawful activity more dangerous.18 The constitutional challenge was based on the 

premise that these offences violated section 7 of the Charter,19 in that they 

prevented people who sell sexual services, who face a high risk of physical violence, 

from taking precautions that could reduce the risk of violence, thereby breaching 

their right to security of the person.20 It was argued that the risk of violence could be 

reduced (but not eliminated) if people who sell sexual services are able to work in a 

 
14  Bedford v Canada 2010 ONSC 4264 (28 September 2010) (hereafter Bedford v Canada) para 

[6]. The applicants alleged that all three provisions infringe s 7 of the Charter (see footnote 19 
below) by preventing prostitutes from implementing certain safety measures — such as hiring 
security guards or “screening” potential clients — that could protect them from violent clients. 
The applicants also alleged that s 213(1)(c) infringes s 2(b) of the Charter, and that none of the 
provisions are saved under s 1. 

15  Section 210 of the Criminal Code. 
16  Section 212(1)(j) of the Criminal Code. 
17  Section 213(1)(c) of the Criminal Code. 
18  Stewart 2015 McGill LJ 580. 
19  Section 7 of the Charter is found under the title ‘Legal Rights’ which provides for a category of 

associated rights. Section 7 specifically provides as follows: “7. Everyone has the right to life, 
liberty and security of the person and the right not to be deprived thereof except in accordance 
with the principles of fundamental justice”. Section 1 of the Charter provides that any right or 
freedom in the Charter may only be limited in so far as the limitation is reasonable; is prescribed 
by law; and as can be “demonstrably justified in a free and democratic society”. The first leg of 
a successful challenge to an alleged violation of s 7 requires proving that the legislation in 
question affects the applicants’ life, liberty, or security of the person, and that the legislation 
violates one or more of the principles of fundamental justice. If both these factors are 
demonstrated, then the applicant has shown that his or her s 7 right is violated. The second leg 
is to rebut any argument that the infringement of s 7 was justified under s 1 of the Charter. See 
Stewart 2015 McGill LJ 578. 

20  The right to liberty was not infringed as they were engaged in an otherwise legal activity. 
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brothel, be in close proximity to people who can intervene if needed, take time to 

screen customers, have regular customers, and plan an escape route.  

After deliberating on the counter-arguments, namely that the prohibition against 

brothels was intended to combat neighbourhood disruption and to safeguard public 

health and safety; that the prohibition against living on the avails of prostitution was 

aimed at “preventing the exploitation of prostitutes and profiting from prostitution by 

pimps”,21 and that the provision on communication was intended “to curtail street 

solicitation and the social nuisance which it creates”,22 the lower court held that 

these provisions were unconstitutional and should be struck down.23 The court found 

that “the laws, individually and together, force prostitutes to choose between their 

liberty interest and their right to security of the persons”.24 The court further found 

that the challenged laws exacerbate the harm that people who sell sexual services 

already face by preventing them from taking steps that could enhance their safety.25  

 
21  Bedford v Canada para 259. 
22  Bedford v Canada para 274. Liew 2015 Alberta LR 608 exposits that women who sell sexual 

services in public are often in conflict with those in the community and the law. Longworth 2010 
Appeal 64 further submits that the law enforcement approach is skewed towards addressing 
nuisance as opposed to the exploitation that occurs.  

23  In 2010, Himel J struck down the three key provisions, saying they were unconstitutional. Global 
News https://globalnews.ca/news/1043766/a-chronology-of-canadian-prostitution-laws/?utm 
_expid (Date of use: 24 January 2020). The reason for the striking down was that the court had 
found that these prohibitions did not accord with the principles of fundamental justice enshrined 
in s 7 of the Canadian Charter.  

24  Jordan The Swedish law to criminalize clients 10. Longworth 2010 Appeal 60 confirms that 
women selling sexual services on the street were effectively denied state protection from 
violence as the reporting thereof placed them at a reciprocal risk of arrest for a crime and 
subjected them to being labelled as the cause of their own harm.  

25  Those steps include working from home or a brothel, alone or with other people who sell sexual 
services (prohibited by s 210); paying security staff (prohibited by s 212(1)(j)); and screening 
customers encountered on the street to assess the risk of violence (prohibited by s 213(1)(c)). 
Seeing the option of working in a brothel as a safety measure should be understood in the 
context of the sadistic murders of a number of women plying their trade on the street, such as 
by the Canadian serial killer Robert Pickton, the Vancouver pig farmer who murdered six to 49 
prostitutes on his farm and fed their bodies to his pigs. Craig submits that given the multiple 
vulnerabilities and social exclusion women in Downtown Eastside experienced, rendering them 
almost subhuman in societies eyes, it is unsurprising that so many of these women were 
murdered by Pickton and that the police response was so delayed and ultimately so inadequate. 
See Craig 2014 McGill LJ 6. In Canada (AG) v Bedford 2013 SCC 72, [2013] 3 SCR 1101 para 
[136], Lachlin CJ stated: “A law that prevents street prostitutes from resorting to a safe haven 
such as Grandma’s House while a suspected serial killer prowls the streets, is a law that has 
lost sight of its purpose”. Despite the illegality of working in a brothel, it is estimated that between 
80-95% of prostitution occurred in brothels outside of the public eye. See Longworth 2010 
Appeal 59.  



70 

The Crown appealed this judgment before the Ontario Court of Appeal in the matter 

of Canada (Attorney General) v Bedford.26 The Ontario Court of Appeal, in turn, held 

that some, but not all of these prohibitions, were contrary to the Charter and 

consequently unconstitutional. The Court declared the section 210 prohibition 

against selling sexual services from fixed indoor locations such as brothels and 

homes invalid. At the same time, the section 212(1)(j) prohibition against anyone 

living off the proceeds of the sale of sexual services was declared partially invalid.27 

The Court of Appeal read in words of limitation so that the prohibition applied only 

to people who lived on the avails of prostitution in circumstances of exploitation.28 It 

further concluded that the section 213(1)(c) prohibition against outdoor or street-

based prostitution through the ban against communicating for the purpose of 

prostitution in public was constitutional, and that the appeal was allowed on this 

issue. The communication provision consequently remained in full force.29  

The relief granted to Bedford and others through this judgment was, however, not 

realised at this point as the striking down of the two provisions was suspended for 

a year to allow the government an opportunity to amend the Criminal Code in 

compliance with the Charter.30 The declaration also did not come into effect as the 

entire judgment was made subject to appeal.31 

 
26  Canada v Bedford para [46]. 
27  The reason for the invalidity was that the prohibition against living on the avails of prostitution 

was found to infringe s 7 of the Charter to the extent that it criminalises non-exploitative 
commercial relationships between people who sell sexual services and other people. See 
Stewart 2016 Alberta LR 70. 

28  In the Court’s words: “this cures the constitutional defect and aligns the text of the provision with 
the vital legislative objective that animates it”. See Canada v Bedford para [6]. In 2012, the 
Appeal Court upheld the ruling by Himel J (Canada v Bedford paras [51]-[54]) on the bawdy-
house law, modified the living of the avails law to specifically preclude exploitation and reversed 
her finding on soliciting. See Global News https://globalnews.ca/news/1043766/ a-chronology-
of-canadian-prostitution-laws/?utm_expid (Date of use: 24 January 2020). 

29  The SALRC reflects that: “...the effect of the judgment — if left unchallenged — would have 
been that prostitutes could hire drivers, bodyguards, and support staff, and could work indoors 
in organised brothels or ‘bawdy houses’, whereas ‘exploitation’ by pimps would have remained 
illegal. Openly soliciting customers on the street would have remained prohibited, with the 
judges deeming this ‘a reasonable limit on the right to freedom of expression’.” See SALRC 
Sexual offences: Adult prostitution 2017 para 2.163. 

30  Canada v Bedford para [5]; SALRC Sexual offences: Adult prostitution 2017 para 2.163; Global 
News https://globalnews.ca/news/1043766/a-chronology-of-canadian-prostitution-laws/?utm 
_expid (Date of use: 24 January 2020). 

31  Canada v Bedford paras [13]; [46]. Furthermore, even if the declaration had come into effect, it 
would only have been binding in Ontario. See Humphreys https://nationalpost.com/news/ 
canada/ontario-court-of-appeal-greenlights-brothels-sweeps-aside-many-of-canadas-anti-
prostitution-laws#:~:text=TORONTO%20%E2%80%93%20The%20Court%20of%20Appeal, 
prostitutes'%20ability%20to%20protect%20themselves (Date of use: 11 September 2020). 
Each province in Canada has its own hierarchy of courts. A ruling from the highest court in one 
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The judgment in the Court of Appeal was met with a mixed reaction. Proponents of 

decriminalisation hailed the judgment as a victory, but a number of people who had 

formerly sold sexual services were angered by the decision and said the court’s 

ruling would prevent social workers and police from identifying and intervening to 

remove children who were being sold for sexual services.32 Further, that the 

judgment sent the wrong message to children i.e. that selling sexual services is an 

acceptable career.33 Consequently, an appeal was lodged by the Crown with the 

Supreme Court of Canada on 25 April 2012, including an application to extend the 

stay of giving effect to the invalidity.34 

On 25 October 2012, the Supreme Court of Canada granted leave to the Crown to 

appeal the finding of invalidity in respect of sections 210 and 212(1)(j) of the Criminal 

Code, and allowed the respondents the right to cross-appeal the soliciting ban in 

section 213(1)(c) of the Criminal Code.35 The stay on the striking down of the 

prohibition against brothels was extended until the date of the trial.36 On 20 

December 2013, in the matter of Canada (AG) v Bedford,37 the Supreme Court of 

Canada found all three sections contrary to the rights and freedoms guaranteed in 

terms of the Charter and thereby unconstitutional.38 It, however, stayed the striking 

down of these sections by one year to allow Parliament to draft legislation in 

accordance with the judgment. Importantly, the Court clarified that the appeals it 

 
province may conflict with decisions from other courts and is not binding on other courts. See 
Yates, Bereznicki-Korol and Clarke Business law in Canada 25. 

32  Humphreys https://nationalpost.com/news/canada/ontario-court-of-appeal-greenlights-brothels 
-sweeps-aside-many-of-canadas-anti-prostitution-laws#:~:text=TORONTO%20%E2%80%93 
%20The%20Court%20of%20Appeal,prostitutes'%20ability%20to%20protect%20themselves 
(Date of use: 11 September 2020). 

33  SALRC Sexual offences: Adult prostitution 2017 para 2.164. 
34  In lodging the appeal, the Attorney General of Canada explained that: “...it is our position that 

the Criminal Code provisions are constitutionally sound. The Criminal Code provisions 
denounce and deter the most harmful and public aspects of prostitution.” Attorney General of 
Canada https://www.canada.ca/en/news/archive/2012/04/response-attorney-general-canada-
ontario-court-appeal-decision-bedford-prostitution-challenge.html (Date of use: 19 September 
2020). 

35  Browne https://globalnews.ca/news/5970549/canada-sex-work-decriminalization/ (Date of use: 
24 January 2020).  

36  Global News https://globalnews.ca/news/301406/supreme-court-to-hear-prostitution-law-
appeal-brothel-ban-stays-for-now-4/ (Date of use: 25 October 2020).  

37  Canada (AG) v Bedford 2013 SCC 72, [2013] 3 SCR 1101. 
38  Canada (AG) v Bedford 2013 para [325]; Global News https://globalnews.ca/news/1043766/a-

chronology-of-canadian-prostitution-laws/?utm_expid (Date of use: 24 January 2020); 
Blanchfield https://globalnews.ca/news/1042861/supreme-court-strikes-down-canadas-anti-
prostitution-laws/ (Date of use: 24 January 2020); Hayman Visioning legalized consensual adult 
sex work in Canada 7; Stewart 2016 Alberta LR 70. 
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considered were not about whether prostitution should be legal or not, but whether 

the laws Parliament had enacted on how prostitution may be carried out in a partially 

criminalised system, where all parties with the exception of the person selling and 

the person buying the sexual service were legal, pass constitutional muster.39 Core 

to the constitutional challenge was that the prohibitions in the Criminal Code 

prevented people involved in a risky, but legal, activity from taking steps to protect 

themselves from the risks.40 The Court concluded that Parliament is not precluded 

from imposing limits on where and how prostitution may be conducted as long as it 

does not infringe the rights of people selling sexual services. It was left to Parliament 

to choose whether it wished to devise a new approach.41 The Supreme Court 

seemed to be paving the way towards a decriminalised dispensation. 

However, following a nationwide consultation by the Attorney-General’s Office, the 

Ministry of Justice remained of the view that the criminal law should be used to 

remedy the “significant harms” that prostitution causes to “communities, those 

engaged in prostitution, and vulnerable persons”.42 Consequent to embarking on its 

own assessment and revision of the legislative response, the legislature was faced 

 
39  See Canada (AG) v Bedford 2013 13; Stewart 2016 Alberta LR 70. 
40  In other words, the court action was not about the preferred legislative framework but whether 

the laws in question passed constitutional muster. See Blanchfield https://globalnews.ca/ 
news/1042861/supreme-court-strikes-down-canadas-anti-prostitution-laws/ (Date of use: 24 
January 2020); Browne https://globalnews.ca/news/5970549/canada-sex-work-
decriminalization/ (Date of use: 24 January 2020). Furthermore, the Court explained that when 
called to decide whether there is a sufficient connection between crime-creating legislation and 
alleged interference with an individual’s right to security of the person, the court must examine 
the effect of that legislation in the context in which it actually applies. See Canada v Bedford 
para [147]. Liew 2015 Alberta LR 609 postulates that when viewed from a legal pluralism lens, 
the use of public places by people who sell sexual services reveals that a challenge to or repeal 
of laws does not address the underlying reason for this marginalised community plying their 
trade on a street. The court further explained that: “the world in which street prostitutes operate 
is one of dark streets and barren, isolated, silent places”. See Liew 2015 Alberta LR 609. 
Longworth 2010 Appeal 64 confirms the added vulnerability of women selling sexual services 
on the street, often in poorly lit areas, with little support and rapid transactions making them 
more susceptible to engaging in transactions with violent men. 

41  SALRC Sexual offences: Adult prostitution 2017 para 2.165. 
42  Blanchfield https://globalnews.ca/news/1042861/supreme-court-strikes-down-canadas-anti-

prostitution-laws/ (Date of use: 24 January 2020); Hayman Visioning legalized consensual adult 
sex work in Canada 7. An important consideration was the significant number of missing and 
murdered women in prostitution, with most of them being aboriginal and subject to multiple 
factors indicative of layered vulnerability. This realisation was coupled with the increased 
awareness of the prevalence of trafficking for sexual exploitation. See Hayman Visioning 
legalized consensual adult sex work in Canada 66. Craig 2014 McGill LJ 3 submits that 
Aboriginal women are five to seven times more likely to be killed because of violence than non-
Aboriginal women.  
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with a number of considerations.43 It elected to promote the Charter’s right to 

equality44 by criminalising the demand (those who purchase sexual services) and 

those who profit from these transactions, while decriminalising and providing 

support to those providing sexual services, thereby facilitating an opportunity to exit 

from prostitution.45 This decision culminated in the amendment of the Criminal Code 

and the enactment of the Protection of Communities and Exploited Persons Act 

(PCEPA).46 The Government of Canada states that the Act’s overall objectives are 

to: 

• Protect those who sell their own sexual services; 

• Protect communities, and especially children, from the harms caused by 

prostitution; and 

• Reduce the demand for prostitution and its incidence.47 

 
43  One of these being that the Criminal Code had not had the effect of reducing nuisance or 

addressing exploitation but had made people selling sexual services more vulnerable. See 
Longworth 2010 Appeal 64. Another being that supporters of decriminalisation contended that 
in asserting that all who provide sexual services for sale are exploited, the right to safety and 
security of those who wish to continue to engage in the sale of sexual services and the changing 
morality around doing so appear to be left unprotected. See Hayman Visioning legalized 
consensual adult sex work in Canada 8. 

44  The right to equality is governed by ss 15 and 28 of the Canadian Constitution. The courts 
interpret s 15 of the Constitution broadly, thereby ensuring substantive equality within the 
bounds of the general prohibition against discrimination. This also means that this right may be 
limited if there is sufficient justification. Section 28 which guarantees that the provisions of the 
Charter apply equally to males and females may however not be limited in anyway. See Yates, 
Bereznicki-Korol and Clarke Business law in Canada 50. Through the PCEPA making selling 
sex legal, but the buying thereof illegal, gives effect to the policy perspective that the sale of 
sexual services is sexual exploitation that disproportionately affects women and girls, thereby 
recognising that the “asymmetrical and unequal conditions of power increases exploitation in 
prostitution”. See Waltman 2014 Harvard J of L & Gender 488; Longworth 2010 Appeal 61. In 
seeking to promote substantive equality, the state was inclined to recognise that the wholesale 
decriminalisation of third-party actors may exacerbate the vulnerability of people who sell sexual 
services (people who already suffer multiple vulnerabilities in society). See Waltman 2014 
Harvard J of L & Gender 465; Longworth 2010 Appeal 65 argues that although the law seemed 
to apply equally to the seller and the buyer, the unequal criminalisation of the seller placed the 
seller at heightened risk of arrest and male violence. 

45  A position supported by Longworth 2010 Appeal 81 where the objective behind the legislation 
is to deter prostitution by making markets less lucrative, and, in effect, encouraging traffickers 
and sex tourists to view the country as an unprofitable and undesirable destination. Stewart 
2016 Alberta LR 72, however, argues that the law has, in addressing the harms, ventilated in 
Bedford v Canada brought about a shift in policy from criminal regulation of nuisance control to 
“outright moral disapproval”. This form of partial criminalisation of prostitution was supported by 
proponents who argued that: “...the Swedish model will best promote the objectives behind 
Canada’s current legislation — lessening nuisance and exploitation — as well as the common 
feminist goals of lessening stigma, violence and empowering women in prostitution.” See 
Longworth 2010 Appeal 82. 

46  Department of Justice Canada Prostitution Criminal Law Reform: Bill C-36 1 which received 
Royal Assent on 6 November 2014; Stewart 2016 Alberta LR 70. 

47  Department of Justice Canada Prostitution Criminal Law Reform: Bill C-36 1.  
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The policy position in Canada has evidently shifted from addressing the nuisances 

created by prostitution48 to incorporate two policy objectives. It firstly seeks to 

denounce and deter the purchase of sexual services.49 It secondly seeks to address 

the safety of those selling sexual services by decriminalising certain crimes50 — an 

aspect which received particular attention in Bedford.51 It could be argued that this 

narrative would at face value seem to ignore the fact that some people who provide 

sexual services for reward may choose to do so from within the confines of the 

limited socio-economic choices available and are not necessarily exploited. Stewart 

argues that the dual objectives of the new legislation are at odds with one another, 

i.e., deterring prostitution and trying to make it safer for those who provide sexual 

services.52 This could be argued to result in an arbitrary and disproportionate 

infringement of the section 7 right to security of the person.53 It could also be argued 

that the manner in which the Act is drafted points towards the almost intractable 

intricacy of balancing the recognition of the limited agency of the person selling 

sexual services; the aim of harm reduction and discouraging the conduct; and at the 

same time acknowledging that it is not possible to curtail this conduct or the harms 

associated with it completely. 

  

 
48  Referred to as ‘prostitution’ in this Act. 
49  It stresses the importance of denouncing and prohibiting the purchase of sexual services 

because it creates a demand for prostitution, and the importance of continuing to denounce and 
prohibit the procurement of persons for prostitution. The PCEPA Preamble; Stewart 2016 
Alberta LR 70.  

50  The preamble to the Act expresses grave concerns about the exploitation that it avers is inherent 
in the sale of sexual services, and the risks of violence posed to those who engage in it. It further 
recognises the social harm caused by the objectification of the human body and the 
commodification of sexual activity, and the need to protect human dignity and the equality of all 
Canadians by discouraging prostitution, which has a disproportionate impact on women and 
children. The preamble concludes with encouraging those who engage in prostitution to report 
incidents of violence and to leave prostitution. The constitutional imperative or justification for 
prohibiting the purchase of sexual services in this Act is reflected as being based on protecting 
the rights to dignity and equality. See PCEPA Preamble. Human dignity is protected through 
deterring and denouncing prostitution. See Stewart 2016 Alberta LR 72. The new offences 
created by this Act have been relocated to the section on ‘Offences Against the Person and 
Reputation’ in the Criminal Code and deemed ‘Violent Crime’. See Hayman Visioning legalized 
consensual adult sex work in Canada 29. 

51  Hayman, while lauding the legislature for classifying the exploitation of prostitution and sex 
trafficking as “Commodification of Sexual Activity”, points out that this Act has shifted the 
narrative away from a recognition of prostitution as ‘sex work’ towards exploitation and 
victimhood conjoined to a need for protective measures to be put in place for all. See Hayman 
Visioning legalized consensual adult sex work in Canada 8 and 29. At 18, she argues that a 
woman’s choice to engage in prostitution should be respected. 

52  Stewart 2016 Alberta LR 70. 
53  Stewart 2016 Alberta LR 70. 
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The PCEPA inter alia: 

• Creates an offence that prohibits purchasing sexual services or 

communicating in any place for that purpose.54 Stewart argues that this section 

reflects the intention of the new legislation, i.e. to deter and show disproval of 

prostitution.55 Although this crime seems to have been inspired by the Nordic model, 

it does not clearly state that only those who purchase sexual services may be 

convicted of this offence or that those who provide a sexual service do not commit 

an offence. The latter is brought about by reading this offence together with section 

286.5(2) of the Criminal Code which provides that:  

No person shall be prosecuted for aiding, abetting, conspiring, or attempting to 

commit an offence under any of sections 286.1 to 286.4 or being an accessory 

after the fact or counselling a person to be a party to such an offence if the 

offence relates to the offering or provision of their own sexual services.56     

Although the person selling the sexual service commits an offence, they may not be 

convicted for it — in effect section 286.5(2) is a non-prosecution clause.57 However, 

in respect of the specificity of the words “provision of their own sexual services”, this 

would mean that another person selling sexual services who is an accessory where 

two or more persons sell sexual services together would not be exempt in terms of 

this section. The net effect is that the core act of prostitution is effectively 

criminalised and is no longer lawful. 

• Creates an offence that prohibits receiving a material benefit that derives 

from the purchasing of sexual services. However, section 286.5(1) of the Criminal 

Code provides immunity from prosecution to the person who derives such benefit 

from the provision of their own sexual services and in relation to the advertising 

 
54  Section 286.1(1) of the Criminal Code. See also Blanchfield https://globalnews.ca/news/ 

1042861/supreme-court-strikes-down-canadas-anti-prostitution-laws/ (Date of use: 24 January 
2020); Hayman Visioning legalized consensual adult sex work in Canada 8. Furthermore, this 
offence is punishable with up to five years in jail and fines that begin at $500 and increase with 
subsequent offences. Fines double if committed anywhere near where children are present. See 
s 213 read with s 286.1 of the Criminal Code. 

55 Stewart 2016 Alberta LR 73. 
56  Section 286.5(2) of the Criminal Code. 
57  The attempt to incorporate the dual objectives of deterring the sale of sexual services on the 

one hand and trying to make it safer for those who provide sexual services is a tenuous one. 
The framing of the new legislative approach seems to be an attempt to address the competing 
aims of deterring prostitution on the one hand and trying to make it safer for those who provide 
sexual services on the other. This could be argued to result in an arbitrary and disproportionate 
infringement of the s 7 right to security of the person. See Stewart 2016 Alberta LR 70. 
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thereof in terms of section 286.4.58 A further exception is granted to “legitimate living 

arrangements [or for those with] legal or moral obligations”59 to a person selling 

sexual services. It, however, does not extend to circumstances where the accused 

person “received the benefit in the context of a commercial enterprise that offers 

sexual services for consideration”.60 A person selling sexual services would 

arguably be able to provide sexual services without penalty from a fixed location if 

done so on their own. However, they would have to own the location, as a landlord 

would be guilty of an offence for receiving any benefit in this regard. This makes it 

illegal to run a business that sells sexual services from a fixed indoor location, such 

as a brothel, escort agency, massage parlour, etc. Hayman posits that these 

exemptions: 

...allow for co-tenancy, familial living arrangements with a sex worker, and the 

employment of assistants such as receptionists, drivers or bodyguards at fair 

market value.61  

A pimp would arguably not fall under these exceptions, but a child or spouse 

would.62 In retaining this offence, albeit in a refined version, the state had to consider 

that the striking down of the ‘living on the avails’ provision meant that this provision 

could no longer be used to prosecute sex traffickers. Prior to the striking down, 

authorities had used this provision to charge human traffickers as it only required 

proof of “habitually being in the company of”63 a prostituted person and, therefore, 

did not need to meet the complexities of proving exploitation or fear. The striking 

down of the ‘living on the avails’ and brothel prohibition further effectively provided 

third-party actors profiting from the prostitution of others, such as brothel 

management, bodyguards, drivers, or pimps with legitimacy and a presumption of 

innocence, thereby, disempowering prostituted persons and making it easier for 

 
58  Prior to the change in law, a person selling sexual services would, and disproportionately those 

most marginalised by poverty, unequally carry the burden of being arrested and imprisoned. 
Those operating on the streets would face heightened incarceration, criminal records, and the 
subsequent effects of arrest. See Longworth 2010 Appeal 65. 

59  Section 286.2 of the Criminal Code. Stewart 2016 Alberta LR 77 argues that although the 
bawdy-house provision is not re-enacted, the same result is achieved by the ‘living off the 
benefits’ offence.  

60  Section 286.2(5)(e) of the Criminal Code. 
61  Hayman Visioning legalized consensual adult sex work in Canada 31. However, Stewart 2016 

Alberta LR 78 argues that the section is open to interpretation around liability for offering 
protective services despite the heading ‘Bodyguards and Drivers’, and the aim of the legislation 
to criminalise all activity with the exception of the person providing the sexual service.  

62  Section 286.2(4) of the Criminal Code.  
63  Waltman 2014 Harvard J of L & Gender 461.  
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them to be exploited in brothel systems.64 The legislator, however, sought to 

ameliorate any unintended consequence through specifically criminalising the 

material benefit obtained by someone trafficked for prostitution and for the 

withholding of travel documents, which is a common practice in such cases.65 

• Creates an offence that prohibits the advertisement of sexual services offered 

for sale and to authorise the courts to order the seizure of materials containing such 

advertisements and their removal from the Internet.66 Immunity from prosecution is 

however extended to persons who advertise in respect of the provision of their own 

sexual services.67 

• Seeks to modernise the offence that prohibits the procurement of persons for 

the purpose of prostitution68 by providing broadly that everyone who procures a 

person to offer or provide sexual services; recruits, holds, conceals, or harbours a 

person who offers or provides sexual services for consideration; or exercises 

control, direction or influence over the movement of such person is guilty of an 

indictable offence, and liable to a maximum term of imprisonment for 14 years.69  

• Creates an offence that prohibits communicating — for the purpose of selling 

sexual services — in a public place, or in any place open to public view that is in or 

next to a school ground, playground, or day-care centre.70 This offence seems to 

stand in contrast to the Supreme Court’s view in Bedford that: 

...the harm imposed by the prohibition on communicating in public was grossly 

disproportionate to the provision’s object of removing the nuisance of 

prostitution from the streets.71 

 
64  Waltman 2014 Harvard J of L & Gender 536. The justification of this offence in its revised form 

should also be seen against the backdrop of the finding in Bedford that the prohibition of bawdy-
houses was grossly disproportionate and in breach of s 7 of the Charter. The Court essentially 
juxtaposed the statutory objectives of prohibiting bawdy-houses and the risk of harm for not 
allowing the sale of sex from such indoor locations against the certain harm of imprisonment. 
See Sculthorpe 2015 Appeal 71. 

65  Section 279.02 of the Criminal Code.  
66  Section 286.4 of the Criminal Code. This offence cracks down on back-of-magazine as well as 

online advertisements. It targets those who run the advertisements and could extend to 
publishers and website administrators. See Hayman Visioning legalized consensual adult sex 
work in Canada 8. 

67  Section 286.5(1) of the Criminal Code. 
68  Section 286.3 of the Criminal Code. 
69  Section 286.3 (1) of the Criminal Code. 
70  Section 286.1(a)(i) of the Criminal Code. 
71  The Court affirmed that it has a role to play in weighing the purpose of a law against the direct 

impact of its enforcement, not just in terms of possible collateral harm such as the effects of the 
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However, this injunction seems once again to intricately navigate between the 

position taken by the Ontario Court of Appeal in the matter of Canada (AG) v Bedford 

which found a total ban on such conduct constitutional, and the position taken by 

the Supreme Court by upholding the rights of a narrow but vulnerable segment of 

society, i.e., children; and 

• To specify that, for the purposes of certain offences, a weapon, previously 

defined as a firearm, includes anything used, designed to be used or intended for 

use in binding or tying up a person against their will.72 

The passing of this legislation follows the example set in Sweden, Norway, and 

Iceland, referred to as the “Nordic model”,73 whereby the sale of sex is technically 

legal, but the purchase thereof is criminalised.74 This Act purports to give effect to 

the CEDAW.75 Longworth posits that:  

...not only does the Swedish model incorporate the legislative objectives of our 

current prostitution laws (lessening prostitution-related nuisance and 

exploitation), it also ensures that another significant policy direction, the 

protection of society’s most socio-economically vulnerable members, is 

implemented also. Such a model upholds the well-being and dignity of the 

centred woman, our Canadian commitment to substantive equality, and yet 

does not forestall progress to a better society for prostitutes and women more 

generally.76  

However, the Canadian Association of Social Workers (CASW), alongside the 

Canadian Alliance for Sex Work Law Reform argue that partial criminalisation 

 
prostitution laws in Bedford, but also with regard to the direct harm of imprisonment itself and 
thereby affirming the application of s 7 liberty rights. See Sculthorpe 2015 Appeal 71. 

72  Summary of the Act. Furthermore, certain offences are linked to automatic DNA sampling. See 
Hayman Visioning legalized consensual adult sex work in Canada 32. 

73  Blanchfield https://globalnews.ca/news/1042861/supreme-court-strikes-down-canadas-anti-
prostitution-laws/ (Date of use: 24 January 2020). 

74  In effect, the legal position is one of partial criminalisation, within strictly confined parameters, 
whereby the person providing sexual services is not criminalised. Except for “living on the avails” 
of prostitution, all associated behaviour is criminalised. See CASW Decriminalisation, exit 
strategies, and the social determinants of health 4. Hayman Visioning legalized consensual 
adult sex work in Canada 30 avers that this shift in the legislative framework criminalises the 
buyer of sexual services (regardless of gender or where it occurs) for the first time in Canadian 
history.  

75 Canada signed CEDAW on 17 July 1980 and ratified it on 10 December 1981. 
76 Longworth 2010 Appeal 85. 
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“forces sex work underground — into more unsafe environments”.77 It further 

references an open letter sent to the federal government in 2014 as follows: 

1. Criminalization of any aspect of sex work undermines access to critical 

safety, health, and legal protections 

2. Enforcement prohibiting communication in public spaces between sex 

workers and their clients directly elevates risks for violence, abuse and 

other health and social harms 

3 Criminalisation of any aspect of sex work hinders sex worker’s ability to 

establish safer workplaces, to work collectively, and engage third parties 

who can increase their safety 

4. Criminalising the purchasing of sex does not reduce or eliminate 

prostitution 

5. Criminalising any aspect of sex work undermines efforts to address 

human trafficking.78    

The above-mentioned grounds of contestation clearly show the deadlock in views 

between the Canadian government and those in civil society supporting 

abolitionism; and those in civil society in favour of decriminalisation. The framing of 

the grounds of contestation are, however, not unique to Canada as will be evidenced 

below and in Chapter four. Stewart argues that the law still exposes those in 

prostitution to harm, and that it prevents the sale of sexual services from formal 

indoor establishments and those who receive material benefits in the context of a 

commercial enterprise.79 Browne agrees that the change in the law has not brought 

relief to people selling sexual services.80 The punishment of people paying for 

sexual services can arguably not be delinked from the person selling the sexual 

service. The trajectory of the debate over the past decade, while ostensibly 

ventilating the views of various stakeholders, has in effect been circular for those 

opposing abolition. The reasons given above mirror those presented in the first 

Bedford case in 2010.81 However, the reformulation of the position by the 

 
77  This position is supported by that of Hayman Visioning legalized consensual adult sex work in 

Canada 8, 41. The Canadian Alliance for Sex Work Law Reform is made up of 28 organisations 
representing some of those with lived and ongoing experience in prostitution. 

78 CASW Decriminalisation, exit strategies, and the social determinants of health 4–5; Hayman 
Visioning legalized consensual adult sex work in Canada 8. Furthermore, the reduction in 
demand i.e., clients translate into reduced bargaining power for the woman with regards to the 
transaction. See Hayman Visioning legalized consensual adult sex work in Canada 41. 

79 Stewart 2016 Alberta LR 87. 
80  Browne https://globalnews.ca/news/5970549/canada-sex-work-decriminalization/ (Date of use: 

24 January 2020).  
81  As evidence that the contestation of the law is far from over, in the recent matter of R v Anwar 

& Harvey 2020 ONCJ 103 and in the latest salvo aimed at decriminalisation the charges brought 
against brothel owners in terms of the PCEPA for receiving a material benefit from prostitution; 
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government has by way of the PCEPA sought to give expression to the socio-

economic complexities underpinning and intersecting with or giving rise to the sale 

of sexual acts for reward in Canada, which was not the position before. These 

complexities will be subsequently discussed. 

3.2.1 The socio-economic complexities underpinning and intersecting with or 

giving rise to the sale of sexual acts for reward in Canadian society 

Aside from the legality or illegality of the sale of sexual services as discussed in the 

foregoing sub-paragraph, the complexities of the social determinants underpinning 

and intersection with or giving rise to the sale and purchase of sexual services for 

reward, i.e. gender inequality,82 violence, poverty,83 unemployment,84 racism,85 

 
procuring people to offer sexual services; and for advertising these services was found 
unconstitutional and resulted in a staying of charges. See Leggett 2020 J of Crim L 266–270. 

82  According to Robertson Women and poverty in Canada 3, the Women’s Initiative Edmonton 
(Women’s Initiative) reports that despite significant advancements in women’s rights, women in 
Canada continue to face challenges because of patriarchy. 

83  An estimated 5 million people in Canada live in poverty (Zannis https://carleton.ca/community 
first/2018/tackling-poverty-gender-based-violence-and-human-rights/ (Date of use: 31 July 
2021)). Robertson Women and poverty in Canada 3 references the Canadian Women’s 
Foundation as recording that more than 1.9 million women in Canada are considered low 
income. 

84  Unemployment may result because of limited employment opportunities or lack of sustainable 
employment due to a lack of skills or education; illness; physical or mental disability. See 
Robertson Women and poverty in Canada 7. As of 20 February 2020, Canada boasted of a 
population of 37,622,387 and as of January 2019, the unemployment rate in Canada was 
recorded as 5.8%, rising to 9.6% in 2020, and decreasing to 8% by March 2021. See Statistics 
Canada https://www150.statcan.gc.ca/ n1/daily-quotidien/210108/dq210108a-eng.htm (Date of 
use: 20 February 2020); O’Neill A “Unemployment rate in Canada 2026” 
https://www.statista.com/statistics/263696/ unemployment-rate-in-canada/ (Date of use: 18 July 
2021). The increase is arguably due to the fact that three-quarters of Canada’s work force is 
employed in the services sector. The impact of Covid-19 on population size and unemployment 
has not been fully reflected on in any detail in either of the comparative countries in this research 
due to the lack of substantive data and fluidity of the current situation. The last reliable and 
verifiable statistical evidence has therefore been used. 

85  E.g., although the impact on unemployment due to lockdown measures was initially equally 
distributed for indigenous and non-indigenous people, by the end of 2020, unemployment was 
3% higher among indigenous people and particularly visible in minority groups represented in 
low-wage jobs, those with financial difficulties and those already unemployed. See Statistics 
Canada Covid-19 in Canada: a one-year update on social and economic impacts 19. Canada 
2020 Unemployed and underemployed youth 8 reports that the rate of unemployment for youth 
aged 15–19 is significantly higher than the adult population with a higher percentage for 
aboriginal and immigrant youth. 
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social isolation, housing, childcare,86 and more,87 need to be robustly interrogated 

in context if any meaningful change is to be made. Longworth argues that women 

in Canada and generally do not choose to enter this lifestyle but are ‘coerced into 

prostitution’ by any number of these factors.88 Poverty, especially, plays a 

determining role in the entry of persons into the sex trade. Poverty is further 

exacerbated where it intersects with other social categorisations such as race, class, 

religion, sexual orientation, and disability.89   

Canada’s efforts to alleviate poverty through the use of a charity model, which 

provided social assistance, did not have the desired impact on poverty.90 The 

Canadian government now promotes a human-rights model of poverty reduction 

which places a focus on the “basic right to food, shelter and employment — the 

essential necessities to live a decent life”.91  

Although not unique to the Canadian context, it has been found that there are many 

reasons for being poor or falling into poverty in Canada, and many of these reasons 

intersect with one another or with other realities such as substance abuse or 

dependence and are compounded by barriers to accessing healthcare, 

 
86  Endorsed by The Women’s Centre A gender analysis for poverty reduction 5–6, as single 

parents experience poverty twice as much as dual-headed parental homes. Research seems to 
point to the need for high quality, affordable and inclusive early childhood development which is 
publicly funded and flexible childcare which is culturally appropriate for migrant and first nation 
families and allows for various work arrangements. The access to childcare not only frees 
women to access employment but education opportunities further lift them out of poverty. 

87  E.g., childhood sexual abuse or sex trafficking. Geographically, although Canada shares a well-
monitored soft border with the US, it is listed as a source, transit and destination country for 
men, women and children subjected to sex trafficking.   

88 Longworth 2010 Appeal 70. 
89  Robertson Women and poverty in Canada 9. The gendered nature of poverty in Canada 

translates into women being more likely to be poor and to be heading up single-parent families. 
They are reported to “earn lower incomes, have less housing security, experience greater rates 
of poverty and GBV, and in general to have fewer opportunities than men”. See The Women’s 
Centre A gender analysis for poverty reduction 1. Different groups of women have higher rates 
of poverty than others. E.g., according to Statistics Canada, indigenous women (34.3%) face 
the highest rates of poverty throughout Canada, followed closely by immigrant women (31.4%). 
See Robertson Women and poverty in Canada 8; The Women’s Centre A gender analysis for 
poverty reduction 5. Also see Robertson Women and poverty in Canada 3. The Women’s 
Initiative reports, as recently as 2019, show continued systemic discrimination throughout 
Canada, with increasing inequities in resources, access, and power. This reality stands in stark 
contrast with the image of an affluent, multi-cultural society. 

90  The Canadian Encyclopaedia 2015 as quoted in Robertson Women and poverty in Canada 5. 
91  Robertson Women and poverty in Canada 5. This approach is based on the realisation that the 

root cause of poverty is found in conditions in society which in turn create inequality and is 
aligned with the aim of the UN’s SDGs to “achieve zero hunger, good health and wellbeing, 
gender equality, reduced inequality, decent work and economic growth”. See Robertson Women 
and poverty in Canada 5. 
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employment, and housing. When women and children are homeless, they are at an 

increased risk of violence, sexual assault, and exploitation.92 In Canada, the rates 

of violence against a backdrop of poverty are three times higher for indigenous 

women than for non-indigenous women.93  

Poverty and being subjected to violence have also been found to make women more 

vulnerable to contracting HIV. In 2018, an estimated 62 050 people were living with 

HIV in Canada,94 with women representing a third of this number. Women who 

provide sexual services, particularly aboriginal and migrant women95 carry a high 

burden of HIV disproportionate to women who do not provide sexual services for 

reward.96 

Although being subjected to violence seems synonymous with the sale and 

purchase of sexual services, Waltman submits that the violence and sexual abuse 

experienced by these people begin at a significantly earlier age (i.e. in childhood), 

occurs much more frequently, occurs over much longer periods, involves more 

abusers, and entails a greater range of and more serious assaults for the person 

providing the sexual service than the abuse experienced by the control group in the 

study he reports on.97 It would seem that the presence of a number of inter-related 

 
92  Canadian Women’s Foundation, as quoted in Robertson Women and poverty in Canada 10. 

The costs associated with homelessness far exceed the costs of investing in safe and affordable 
housing. See The Women’s Centre A gender analysis for poverty reduction 10. 

93  Zannis is of the view that “the combined effect of poverty and violence increases a woman’s risk 
of victimization, [and] isolates women”. Zannis https://carleton.ca/communityfirst /2018/tackling-
poverty-gender-based-violence-and-human-rights/ (Date of use: 31 July 2021). The 
compounded vulnerability of indigenous women living in abject poverty and selling sexual 
services on the street was forced into public consciousness only once over 50 women went 
missing and were found murdered. See footnote 25 above; Longworth 2010 Appeal 59. 

94  Government of Canada https://www.canada.ca/en/public-health/services/publications/ 
diseases-conditions/hiv-canada.html (Date of use: 18 July 2021).  

95  Public Health Agency of Canada Summary: estimates of HIV incidence 7. Canada is categorised 
as having a low general HIV prevalence, with a concentrated epidemic among key populations. 
See also Government of Canada Canada’s 2016 Global AIDS response progress report 3. 

96  Shannon https://www.catie.ca/en/pif/fall-2016/hiv-prevention-criminalization-and-sex-work-
where-are-we (Date of use: 18 July 2021). The reasons for the higher burden of HIV in this 
group of marginalised people are varied. The burden of disease is, however, a fraction of that 
of South Africa with no information available on a national level in respect of HIV and people 
engaging in the sale of sexual services. Canada is outwardly focussed in that it not only provides 
ongoing financial support to UNAIDS but engages in policy dialogues in international fora such 
as through the UN system to advance action to reach HIV/AIDS targets with respect to the 
SDGs. See Government of Canada Canada’s 2016 Global AIDS response progress report 8. 

97  Waltman 2014 Harvard J of L & Gender 469. Unsurprisingly, being subjected to childhood 
violence and sexual abuse, and the desire to escape this lifestyle is in many cases the beginning 
of the trajectory towards engaging in the sale of sexual services for reward during adolescence. 
Running away from home at a young age with the ensuing lack of education, lack of necessary 
street sense and homelessness combined with a lack of positive support are also predictive of 
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factors such as young age, inexperience, and the use of drugs or alcohol are better 

predictors of violence than where prostitution takes place.98 Waltman argues that as 

they get older their problems are exacerbated, as without education, job training, 

and resources to survive, they lack alternative means for income generation.99 The 

helplessness caused by these coercive realities translates into high levels of post-

traumatic stress disorder (PTSD).100 Hayman, however, points out that research on 

the number of persons in prostitution in Canada and the age of entry is contested, 

with the age of entry ranging from 14–18, with 75–80% being women and those who 

purchase sexual services all being men.101 Action Canada for Sexual Health & 

Rights (Action Canada) argues that: 

...sex workers who live intersecting discriminations due to poverty, their visible 

presence in public spaces, their racial and social positioning, and their gender 

identity are disproportionately targeted by law enforcement and institutional, 

legal, and societal violence.102  

The view is held that by addressing these social determinants fewer people will 

engage in providing sexual services for sale, and protective factors will be provided 

for those persons who wish to stop doing so.103 Zannis supports this view as he 

submits that continued poverty, coupled with lack of support with childcare104 and 

housing, impacts the ability of women to leave violent, abusive, and unsafe living 

situations.105 

 
their entry into prostitution. See Waltman 2014 Harvard J of L & Gender 469. The Women’s 
Centre A gender analysis for poverty reduction 10 highlight the cost of homelessness. See also 
Hayman Visioning legalized consensual adult sex work in Canada 33. 

98  Waltman 2014 Harvard J of L & Gender 464. 
99  Waltman 2014 Harvard J of L & Gender 470. 
100  In a study of nine countries, Canada included. A sample of prostituted women in Downtown 

Eastside Vancouver revealed reports of chronic health problems such as muscle aches and 
pains, joint pain, stomach problems, headaches/migraines, jaw/throat pains and vomiting in 
addition to STDs, uterine infections, ovarian pain, menstrual problems, and abortion 
complications. See Waltman 2014 Harvard J of L & Gender 470, 472. 

101  Hayman Visioning legalized consensual adult sex work in Canada 23. 
102  Action Canada https://www.actincanadashr.org/news/2019-09-30-end-criminalization-sex-

work” (Date of use: 24 January 2020); Hayman Visioning legalized consensual adult sex work 
in Canada 18. 

103  CASW Decriminalisation, exit strategies, and the social determinants of health 5. 
104  Supported by The Women’s Centre A gender analysis for poverty reduction 5. 
105  Zannis https://carleton.ca/communityfirst/2018/tackling-poverty-gender-based-violence-and-

human-rights/ (Date of use: 31 July 2021). The Women’s Centre A gender analysis for poverty 
reduction 7 proffer that: “Women living in poverty who are also experiencing violence are in even 
more precarious positions. Low income should not be a barrier to living free of violence, and 
women from diverse backgrounds should have access to the services and programs that will 
aid in their healing from abuse”. It presents that violence prevention programs need to provide 
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It is furthermore suggested by Liew that marginalised populations, including those 

who sell sex for reward in public spaces, should be viewed through the lens of legal 

pluralism, whereby they should not be viewed as: 

...obstructions, nuisances, deviants, or random chaotic beings but as citizens 

who survive because there are common rules and norms by which they abide.106  

Another aspect that has been found deserving of attention in Canada is the right to 

enjoy public spaces by the general public, the obligation on the state to keep these 

public spaces safe and to maintain general order, and the plying of various trades 

in these spaces by people who generate an income informally. These rights and 

obligations present competing interests and expectations and, therefore, at times 

stand in contrast and at other times in conflict with one another.107 Any problematic 

social behaviour and behaviour which negatively impacts the enjoyment of public 

spaces by all are regulated by bylaws and enforced across the board in order to 

promote peace, order and good governance, and to uphold the health, safety, 

morality, and welfare of people and property. Criminal acts and prohibited activity 

are met with fines or imprisonment. Lieu observes that the use of bylaws to regulate 

the use of public spaces and sidewalks translates into using the “law to perform 

social purification”108 through the exclusion and control of marginalised persons. 

Hayman109 confirms that the arrest of people selling sexual services on the street is 

public-complaint driven, and that for this reason people who sell sexual services on 

the street are asymmetrically targeted for arrest:110  

...[although] the law may purport to be neutral, disinterested, and driven by rule 

determinacy and rights, legal scholars have pointed out that such a 

characterization of law applied to persons in public spaces is a myth.111  

 
emergency shelters, second-stage housing, and services to women in poverty to ensure that 
they can move out of vulnerable settings.  

106  Liew 2015 Alberta LR 606. 
107  Liew 2015 Alberta LR 606. Liew 2015 Alberta LR 610 states that similar to sex workers who 

congregate in public spaces for economic gain (mostly escaping taxation or regulation), other 
groups such as odd jobs workers seeking temporary manual labour in gardening, construction, 
painting, etc. also congregate at similar sites. While the last-mentioned group may be tolerated 
(what Lieu terms at 611 as “regulatory slippage”), this is not the case in respect of the sale of 
sexual services in a criminalised legal framework. 

108 Liew 2015 Alberta LR 614. 
109  A police chief in Ontario at the time of her research. See Hayman Visioning legalized consensual 

adult sex work in Canada 15. 
110  Hayman Visioning legalized consensual adult sex work in Canada 63 avers that 82% of all 

prostitution-related arrests are for the communication offence (street prostitution). 
111 Liew 2015 Alberta LR 614. 
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It is argued that if the PCEPA were to be successfully challenged and the selling of 

sexual services in public was to be legalised, which would provide for the regulation 

of sex work on municipal and provincial levels, people selling sexual services would 

have access to protection under these laws, which are not available to them in a 

criminalised environment.112 It is further argued that if the selling of sexual services 

is regulated on municipal and provincial tiers, and existing federal laws are 

consistently enforced, the exploitation of those who choose to provide sexual 

services for reward should be eradicated and an equal exchange between the 

purchaser and the seller of the service made possible.113 It is submitted that by 

employing municipal bylaws, crime may be reduced, “but not morality and standards 

of community tolerance”.114 

3.2.2 Challenges and gaps in the Canadian legislative approach: based on an 

intrinsic flaw, structural or to do with implementation 

Stewart questions the manner in which the Court reached its conclusion to strike 

down the contested provisions of the Criminal Code in Bedford. It is argued that the 

Court evaluated the effectiveness of the law in achieving its objective and the effect 

on the interests of those relying on the protection of section 7 of the Charter before 

determining whether the provisions were effective in meeting their purpose.115 The 

achievement of the objective of the law and commensurate social benefits are, 

therefore, overshadowed by whether the effect of the law in question violates the 

rights of any one person under section 7 of the Charter in such a way that the 

application is overbroad, arbitrary or grossly disproportionate.116  

Similarly, while firmly endorsing the Nordic position which is encapsulated in the 

PCEPA, Waltman is at pains to point out that several of the assumptions 

underpinning the judgments in the Bedford cases are flawed, and if translated into 

law would have resulted in structural gaps to the detriment of the people who sell 

 
112  Hayman Visioning legalized consensual adult sex work in Canada 9. 
113  Hayman Visioning legalized consensual adult sex work in Canada 10. 
114  Hayman Visioning legalized consensual adult sex work in Canada 82. 
115  The purpose of the provisions being to combat neighbourhood disruption or disorder, and to 

safeguard public health and safety in respect of the bawdy house offence; to target pimps and 
the parasitic, exploitative conduct in which they engage in respect of the living off the avails’ 
offence; and to get prostitution off the streets to prevent the nuisances that street prostitution 
can cause in respect of the communication offence; Stewart 2015 McGill LJ 583. 

116  Stewart 2015 McGill LJ 593. 
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sexual services. He avers that numerous studies have found that decriminalising 

third parties such as managers, bodyguards, drivers, or other third parties in 

prostitution neither improves the safety nor support of people who provide sexual 

services for sale, nor the harm in prostitution.117 Instead, it leads to competition to 

secure buyers, more demand for and exposure to unsafe sexual practices, and 

exacerbates the risk of violence.118 Sex trafficking is said to have gone deeper 

underground, with women being moved more frequently, making it more difficult to 

police.119 Therefore, legislating for the striking down of the challenged provisions 

would place further strain on a system that currently only meets the minimum 

standards for the elimination of trafficking, and would compound existing challenges 

in respect of government funding, timeliness, variation of services and interagency 

coordination across the provinces.120  

While those in favour of decriminalisation submit that in Canada an indoor venue is 

safer than street prostitution,121 those opposed to decriminalisation submit that 

intrinsically the act of selling sex poses physical and health risks for the people who 

do so irrespective of whether the location is indoors or outdoors.122 The common 

denominator is the ever-present possibility of the buyer’s violence. When it comes 

to violence, it would seem that the only benefit of moving the sale of sexual services 

indoors is that it would be out of sight of the general public.123 The presence of 

 
117  Waltman 2014 Harvard J of L & Gender 474; Longworth 2010 Appeal 62. However, irrespective 

of the legal system not providing adequate health services for the plethora of existing and 
current health problems experienced by people in prostitution also does not improve their safety 
or support. After all, the Supreme Court held that: “Parliament has the power to regulate against 
nuisances, but not at the cost of the health, safety and lives of prostitutes”. See CASW 
Decriminalisation, exit strategies, and the social determinants of health 3. 

118  Waltman 2014 Harvard J of L & Gender 474; Longworth 2010 Appeal 62. 
119  US Dept of State TIP Report 2016 124. 
120  US Dept of State TIP Report 2016 124; US Dept of State TIP Report 2022 161–162. Legalising 

prostitution is reported to “not recognisably” have improved a person’s means to leave 
prostitution or to bring about reduced crime. See Waltman 2014 Harvard J of L & Gender 475 
with reference to the legalised position in Germany. 

121  Hayman Visioning legalized consensual adult sex work in Canada 41. 
122  Longworth 2010 Appeal 60; Although the risk of harm is present irrespective of location, 

Waltman argues that it would practically be easier to escape from a violent buyer solicited on 
the street than from an indoor fixed venue where the person is ensconced behind walls, doors, 
locks, and otherwise sound-padded locations. He avers that indoor prostitution creates strong 
incentives for unsafe sex and a lack of strategies to prevent violence. See Waltman 2014 
Harvard J of L & Gender 483. 

123 Longworth 2010 Appeal 66 highlights the problematic nature of the ensuing societal blindness 
to the fact that violence against women who sell sexual services reflects a penchant towards 
violence against women generally — men have been allowed to side-step full accountability for 
their behaviour given the societal stigma attached to prostitution. She posits at 66 that: 
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financial obligations in indoor locations would also seem to add additional layers of 

exploitation.124 Hayman, in turn, posits that if the action of purchasing sexual 

services is criminalised, the person selling the sexual service is placed at greater 

risk of harm as she is unable to properly assess the prospective client’s propensity 

for violence, and is averse to reporting such violence to the police.125 Hayman 

furthermore envisages a constitutional challenge against the revised offences 

against communication and purchase of sexual services.126 She argues that the 

Nordic model is deeply flawed, primarily as it imputes victimhood to all people who 

provide sexual services without differentiation, and from its design incorporates 

many of the negative outcomes experienced in Sweden, including the increase in 

stigma apportioned to those who purchase sexual services and by association those 

who provide sexual services for reward.127 At the core of Hayman’s dissent is her 

view that “women’s autonomous sexuality has been denied in a patriarchal 

culture.”128 This, in her view, is caused by a gender imbalance projected on to 

acceptable sexual norms.129 

3.2.3 Winds of reform, policy, and legislative change  

Some Canadian proponents of the Nordic approach have hailed the shift in policy 

brought about by the Bedford cases as re-centring those who are found: 

...at the most disadvantaged end of the continuum and upholds feminists’ 

common goals for prostitution: lessening stigma, ending violence, and 

empowering prostitutes.130  

Others continue to argue in favour of the position posited by Bedford v Canada, 

which recognised the right to safety and security of those selling sexual services 

over the nuisance provisions which criminalised peripheral activities.131 Another 

 
“Canadian case law abounds with narratives of the extremely sadistic, misogynistic brutality and 
murder that prostitutes are subject to, simply because of their status as prostitutes”.  

124 Waltman 2014 Harvard J of L & Gender 485. 
125 Hayman Visioning legalized consensual adult sex work in Canada 20. 
126  Hayman Visioning legalized consensual adult sex work in Canada 14. However, as the shift in 

legislative policy as framed in the current law no longer recognises the purchase of sexual 
services as legal, this will have an impact on any constitutional challenge to the legislative 
position.  

127  Hayman Visioning legalized consensual adult sex work in Canada 41. 
128  Hayman Visioning legalized consensual adult sex work in Canada 48. 
129  Hayman Visioning legalized consensual adult sex work in Canada 49. 
130 Longworth 2010 Appeal 67. 
131  Browne https://globalnews.ca/news/5970549/canada-sex-work-decriminalization/ (Date of use: 

24 January 2020); Hayman Visioning legalized consensual adult sex work in Canada 8. 
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group of supporters, however, suggest that even though the new legislation aims to 

provide a constitutional balance between achieving the purpose of the legislature to 

dissuade people from engaging in sexual services, and providing protection to the 

person providing the sexual service by reducing the danger involved in doing so, the 

result is that it ultimately may be found to be unconstitutional based on the argument 

that it creates an “arbitrary and grossly disproportionate effect on the security of the 

person selling the sexual service”.132 The very manner in which the sale of sexual 

services is discouraged, and the manner in which the danger of doing so is 

addressed, may place the person selling sexual services in greater danger.133 In this 

regard, the consortium Action Canada is still actively lobbying for decriminalisation 

and the removal of criminal- and immigration-specific laws pertaining to 

prostitution.134   

The triad of arguments in favour of decriminalisation seem universal, i.e. firstly, that 

the sale of sexual services for reward should be recognised as work;135 secondly, 

that not to do so is denying people who sell sexual services access to healthcare; 

and thirdly, that any legal framework other than decriminalisation make people who 

engage in the sale of sexual services vulnerable to exploitation and violence.136 In 

the same vein, the diametrically opposed views that the sale of sexual services is 

exploitation on the one hand and a choice on the other persists in the debate on the 

best way forward in Canada.137 In response to the vulnerable position people who 

sell sexual services find themselves in, Action Canada specifically demands “equal 

 
According to Stewart 2016 Alberta LR 69, a number of advocacy groups and commentators 
argue that the legislation is unconstitutional as a result of its failure to respond to the concerns 
raised in Bedford v Canada. 

132  Stewart 2016 Alberta LR 69; and recently in R v Anwar & Harvey 2020 ONCJ 103; Leggett 2020 
J of Crim L 266–270. 

133  Stewart 2016 Alberta LR 88. 
134  Action Canada https://www.actincanadashr.org/news/2019-09-30-end-criminalization-sex-

work” (Date of use: 24 January 2020); Browne https://globalnews.ca/news/5970549/canada-
sex-work-decriminalization/ (Date of use: 24 January 2020) reports that over 150 human rights 
groups are in support of decriminalisation.  

135  In a ‘statement of solidarity’, Action Canada demands the recognition of prostitution as 
“meaningful and valuable work that provides economic opportunity”. See Action Canada 
https://www.actincanadashr.org/news/2019-09-30-end-criminalization-sex-work” (Date of use: 
24 January 2020). 

136  Hayman Visioning legalized consensual adult sex work in Canada 14 posits that it is not possible 
to eradicate prostitution through applying the Nordic model as it is a complex problem, and that 
it places people who sell sexual services at greater risk as they are made more vulnerable 
through trying to protect their clients. She argues that the focus should be on eradicating sex 
trafficking.  

137  Hayman Visioning legalized consensual adult sex work in Canada 18. 
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and non-discriminatory access to health, education, occupation, housing, and 

economic opportunities and rights”.138 It claims that since the Act came into force, 

there have been a number of negative outcomes, e.g.: 

...increased antagonism with law enforcement, targeted violence and fear of 

reporting, unwanted and unsolicited law enforcement of Indigenous, Black, 

trans, migrant, drug using sex workers, and detainment and deportation of Asian 

and migrant sex workers.139 

Proponents of decriminalisation contend that it is wrong to consider all persons who 

provide sexual services for sale as victims of exploitation.140 This legislative stance 

has resulted in taxi drivers and hotel employees being encouraged to report people 

who are providing sexual services for sale.141 It is argued by these proponents that 

not only is the impact of and resultant success of the Nordic model difficult to 

determine,142 but that the result is that the safety of those providing sexual services 

is further compromised by the “misuse and overuse”143 of the human-trafficking 

provisions. The authorities acknowledge that some police focus on investigating 

trafficking of women and girls with a specific focus on young persons while others 

have shifted their focus to arresting buyers.144 Police services across Canada do 

 
138  Action Canada https://www.actincanadashr.org/news/2019-09-30-end-criminalization-sex-

work” (Date of use: 24 January 2020). 
139  Action Canada https://www.actincanadashr.org/news/2019-09-30-end-criminalization-sex-

work” (Date of use: 24 January 2020); Browne https://globalnews.ca/news/5970549/canada-
sex-work-decriminalization/ (Date of use: 24 January 2020).  

140  Hayman Visioning legalized consensual adult sex work in Canada 9. 
141  Browne https://globalnews.ca/news/5970549/canada-sex-work-decriminalization/ (Date of use: 

24 January 2020). 
142  Hayman Visioning legalized consensual adult sex work in Canada 40. 
143  Action Canada https://www.actincanadashr.org/news/2019-09-30-end-criminalization-sex-

work” (Date of use: 24 January 2020); Browne https://globalnews.ca/news/5970549/canada-
sex-work-decriminalization/ (Date of use: 24 January 2020); Hayman Visioning legalized 
consensual adult sex work in Canada 9. 

144  E.g., in Nova Scotia, the Cape Breton Regional Police focus on buyers of sex, while the Royal 
Canadian Mounted Police (RCMP) and Halifax regional police officers concentrate on 
trafficking. See MacIvor https://www.cbc.ca/news/canada/nova-scotia/nova-scotia-prostitution-
law-human-trafficking-police-1.4162524 (Date of use: 24 January 2020). Hayman Visioning 
legalized consensual adult sex work in Canada 24 reports that prior to the change in law, some 
police officers would focus on arresting persons providing sexual service from a street-based 
setting with a view to assisting them with exiting prostitution. Furthermore, authorities report that 
there have been less charges and convictions since the enactment of the new legislative 
approach, and that the recognition that prostitution is a form of sexual exploitation rather than a 
crime, and that women are often not there by choice has changed the way the police approach 
related crimes. See MacIvor https://www.cbc.ca/news/canada/nova-scotia/nova-scotia-
prostitution-law-human-trafficking-police-1.4162524 (Date of use: 24 January 2020). The shift 
of focus to the buyer and pimp is evidenced by a well-publicised police sting in 2015 called 
“Operation John Be Gone” in which 27 men were arrested for seeking sexual services, one for 
receiving a material benefit and one for procuring a person to offer or provide sexual services. 
Controversially, the police called a news conference after the operation to announce the names, 
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not seem to prioritise the enforcement of the law in respect of what they view as a 

consensual activity. Instead, specialised units focus on sex trafficking and the sexual 

exploitation of vulnerable persons.145 Former Police Chief Hayman146 argues that 

the eradication of sex trafficking is important, but systemic constraints should also 

be eliminated to ensure that the sale of sexual services is not a constrained choice 

but a viable option.147 In her view, targeting clients is just as harmful as the total 

criminalisation of prostitution, in particular, making the providers of sexual services 

vulnerable to violence and abuse.148 She draws the peculiar conclusion that those 

providing sexual services for sale would receive the profits previously earned by 

traffickers and pimps if said human traffickers and pimps were removed from the 

equation. In her view, considering these profit margins it would be an economically 

viable option for people who choose to provide sexual services outside of trafficking 

and exploitation.149 What she surprisingly does not consider is the power imbalance 

 
ages, and places of residence of those arrested. See Rhodes https://www.cbc.ca/news/canada/ 
nova-scotia/john-be-gone-prostitution-sting-cape-breton-charter-rights-1.3735767 (Date of use: 
24 January 2020). Although one buyer challenged the approach in court as an abuse of process 
and a violation of his Charter rights, the judge rejected this assertion and found that: “The police 
actions were a legitimate response to a need to protect society’s most marginalized and 
vulnerable members in focusing their attention on the men driving demand”. See MacIvor 
https://www.cbc.ca/news/canada/nova-scotia/nova-scotia-prostitution-law-human-trafficking-
police-1.4162524 (Date of use: 24 January 2020). This operation targeted people the police 
suspected of being violent toward vulnerable providers of sexual services. See Rhodes 
https://www.cbc.ca/news/canada/nova-scotia/john-be-gone-prostitution-sting-cape-breton-
charter-rights-1.3735767 (Date of use: 24 January 2020). The police are of the view that many 
of the women are not selling sexual services by choice and are “subjected to violent acts by 
johns and pimps”. See MacIvor https://www.cbc.ca/news/canada/nova-scotia/nova-scotia-
prostitution-law-human-trafficking-police-1.4162524 (Date of use: 24 January 2020); Rhodes 
https://www.cbc.ca/news/canada/nova-scotia/john-be-gone-prostitution-sting-cape-breton-
charter-rights-1.3735767 (Date of use: 24 January 2020). Hayman Visioning legalized 
consensual adult sex work in Canada 25 confirms a shift towards arresting buyers and 
recognising the need to address the vulnerability of those selling sexual services over their 
arrest from as early as 2012. 

145  Hayman Visioning legalized consensual adult sex work in Canada 69. In contrast, the National 
Swedish Police Force advises that the most effective approach is not to diversify the approach 
to policing prostitution but to arrest pimps, traffickers and people who buy sexual services. See 
MacIvor https://www.cbc.ca/news/canada/nova-scotia/nova-scotia-prostitution-law-human-
trafficking-police-1.4162524 (Date of use: 24 January 2020). 

146  Laurie Hayman is celebrated as the first female police chief in Canada. The London Free Press 
feted Chief Laurie Hayman for working 'tirelessly' for communities https://lfpress.com/ 
2016/05/09/chief-lori-hayman-feted-for-working-tirelessly-for-communities (Date of use 30 
December 2021). 

147  See Hayman Visioning legalized consensual adult sex work in Canada 21. 
148  Hayman Visioning legalized consensual adult sex work in Canada 25. 
149  Hayman Visioning legalized consensual adult sex work in Canada 56. While Hayman does not 

dispute the danger that is present in prostitution, she avers that it is not inevitable and that it is 
the states’ responsibility to make the legal sale of sexual services safe, i.e., that prostitution is 
not inherently harmful. See Hayman Visioning legalized consensual adult sex work in Canada 
43. 
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between those who provide the sexual service and those purchasing it. She also 

does not seem to factor in the dynamics of providing sexual services under the 

auspices of traffickers and pimps. The police are, however, finding creative ways to 

provide protection to vulnerable women selling sexual services predominantly from 

a street-base.150  

Although the lobbying continues and in spite of assurances by some politicians to 

the contrary, there seems to be little political will to bring about further change to the 

legislative framework applicable to prostitution.151 The Canadian government has, 

however, committed itself to addressing the vulnerability of those in prostitution by 

firmly setting its sights on reducing the demand for commercial sex through 

awareness-raising, training and research.152 This approach bears witness to a 

realisation in Canada that partial legalisation, contrary to their expectations, did not 

on its own improve the situation of prostituted women, and that a multi-pronged 

approach is called for.153 E.g., the conclusion has been drawn that exit programs 

should be coupled to the recognition of the varied reasons for entry into prostitution, 

including social circumstances brought about by inequality.154 One such exit 

program is Stepping Stone,155 which provides support irrespective of whether the 

person providing sexual services for sale chooses to exit or not.156 Although it is 

 
150  E.g., the Persons at Risk Program (PAR) pioneered by the London Police Service creates a 

record of women on the street and with consent includes identifiers such as a DNA sample if 
human remains are found. This enables the police to determine if trafficking is present, to 
facilitate exit, and to collaborate in the provision of socio-economic services, the lack of which 
are coupled with vulnerability to trafficking and sexual exploitation. See Hayman Visioning 
legalized consensual adult sex work in Canada 70.  

151  Browne https://globalnews.ca/news/5970549/canada-sex-work-decriminalization/ (Date of use: 
24 January 2020).  

152  US Dept of State TIP Report 2022 164. 
153  Waltman 2014 Harvard J of L & Gender 463; CASW Decriminalisation, exit strategies, and the 

social determinants of health 9. 
154  Waltman 2014 Harvard J of L & Gender 465. 
155  A support centre for people selling sexual services in Halifax. See Chiu 

https://www.cbc.ca/news/canada/nova-scotia/sex-workers-stepping-stone-expansion-service-
1.4307783 (Date of use: 24 January 2020); CASW Decriminalisation, exit strategies, and the 
social determinants of health 5. 

156  Stepping Stone ascribes to “a harm reduction model, providing street outreach, employability 
and skills coaching, and transition support.” See CASW Decriminalisation, exit strategies, and 
the social determinants of health 5. The centre provides anger and trauma workshops, applied 
suicide intervention, first aid and mental health first aid, working with workplace hazardous 
materials, defensive driving, and traffic control certification. Stepping Stone has been in 
existence since 1989 in the form of a safe house where people engaging in prostitution could 
“drop by for conversation, condoms and food”. See Chiu https://www.cbc.ca/news/canada/nova-
scotia/sex-workers-stepping-stone-expansion-service-1.4307783 (Date of use: 24 January 
2020). 
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reported that a number of organisations like Stepping Stone exist, at the same time 

it is recognised that these organisations are under-resourced.157 Many, including 

Hayman,158 the Women’s Coalition, advocacy groups and several police chiefs who 

advocate for the Nordic model support the provision of financial aid to those in 

prostitution who have been exploited, and social programs to the majority of women 

who would rather not engage in the sale of sexual services to make a living. This 

entails criminalising what Hayman refers to as ‘johns’ and pimps combined with 

federal support for programs that help women exit prostitution.159 

Although public safety is considered an important issue, some groups such as the 

CASW argue that the sale of sexual services is primarily aligned to gender and race. 

For this reason, they recommend a: 

...singular, cross-departmental and cross-agency office to co-ordinate all activity 

related to prevention of any form of non-voluntary or coerced sex work as well 

as exit strategies for sex workers comprised of officials from Status of Women 

Canada, Public Safety Canada, and Indigenous Services Canada.160 

 
157  CASW Decriminalisation, exit strategies, and the social determinants of health 5. The federal 

government, under the auspices of Public Safety Canada and the Department of Justice Victim’s 
Fund, have provided limited funding for the time-based program ‘Exit Doors Here: Helping Sex 
Workers Leave Prostitution’ and ‘Measures to Address Prostitution Initiative’ respectively. This 
programme has been funded for the period 2017–2022 by the Elizabeth Fry Society in Toronto, 
Ontario and is aimed at supporting women wanting to exit prostitution; to provide them with the 
services needed; and to build capacity and opportunities for the participants. The program uses 
a Critical Time Intervention (CTI) model of change where progress scales and other 
measurement tools associated with the model are necessary. The program is centred on 
counselling and social work; cognitive behavioural therapy; service referral; support groups; and 
psycho-education. It is made up of a pre-phase and three distinct phases thereafter. The pre-
phase includes outreach campaigns, providing information and non-judgmental reception. 
Phase 1 applies to the client intake and assessment to ensure correct service planning; Phase 
2 is the implementation of service and behaviour change. This entails provision of person-
specific services, such as individual counselling, psycho-education/group counselling, and peer 
support. It may include reference to appropriate external services where needed. Phase 3 
relates to the activation of long-term goals. This phase is labelled ‘Adopting a non-prostitution 
identity’. See Public Safety Canada https://www.publicsafety.gc.ca/cnt/cntrng-crm/crm-
prvntn/nvntr/dtls-en.aspx?i=10184 (Date of use: 24 January 2020); CASW Decriminalisation, 
exit strategies, and the social determinants of health 6. Hayman Visioning legalized consensual 
adult sex work in Canada 68, however, points out that there are a few police initiated exit 
programs such as Street Reach Winnipeg (operational since 2009); PAR (see footnote 150 
above), and Sister Watch (under the auspices of the Vancouver Police Department). The 
Vancouver Police Department has also spearheaded the creation of a position for a Sex Industry 
Liaison Officer to facilitate communication between those providing sexual services and the 
police to improve the safety of those most vulnerable to exploitation. Also see Public Safety 
Canada https://www.publicsafety.gc.ca/cnt/cntrng-crm/crm-prvntn/nvntr/dtls-en.aspx?i=10184 
(Date of use: 24 January 2020). 

158  Hayman Visioning legalized consensual adult sex work in Canada 38. 
159  Hayman Visioning legalized consensual adult sex work in Canada 38. 
160  CASW Decriminalisation, exit strategies, and the social determinants of health 6. 
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It is believed that a uniform and equitable approach would be best suited to address 

the complex intersection of agency and victimisation, promote economic 

opportunities, and ensure that indigenous people are properly supported in any 

future strategies. Existing programs that are effective should still be retained and 

funded. 

According to the CASW, prevention is the best solution for those wishing to exit, or 

for those who never chose to engage in the sale of sexual services and did so 

subject to direct, societal or fiscal coercion.161 The organisation pragmatically links 

the well-being of persons providing sexual services for sale to society in general, 

and highlights the role of mental illness and substance use as factors leading to 

involvement in prostitution.162 As such, it emphasises the need to invest in the social 

determinants of health that have a particular impact on Canadians made vulnerable 

to entering into what it refers to as ‘survival sex work’ or becoming trafficked.163 Their 

multi-pronged or holistic approach includes a basic income grant for all Canadians 

(as income is a strong protective factor from entering into prostitution); affordable, 

 
161  CASW Decriminalisation, exit strategies, and the social determinants of health 7. 
162  The Women’s Centre A gender analysis for poverty reduction 9 documents that: “living in 

poverty can trigger or exacerbate mental health problems, while those with existing mental 
health issues can often drift into poverty”. Waltman 2014 Harvard J of L & Gender 472 is of the 
view that the intrinsically harmful nature of prostitution produces serious mental consequences 
irrespective of whether prostitution is conducted on the street or indoors. Unsurprisingly, a final 
report of a Canadian federal public inquiry suggests that “between violent death and drug 
overdose, mortality for prostituted persons may be forty times higher than the national average”. 
See, e.g., footnote 93 above; Waltman 2014 Harvard J of L & Gender 473. Browne 
https://globalnews.ca/news/5970549/canada-sex-work-decriminalization/ (Date of use: 24 
January 2020) quotes Brenda Cossman, a law professor and director of the Bonham Centre for 
Sexual Diversity Studies at the University of Toronto, as saying that prostitution is at the 
intersection of a number of fundamental public-health crises issues, e.g., murdered and missing 
indigenous women, the opioid crises, and poverty. Hayman Visioning legalized consensual adult 
sex work in Canada 18 confirms that crimes against people in prostitution occur at alarming 
rates. Craig 2014 McGill LJ 8, 14, 17, 20 reflects that all the murdered women were described 
as “drug-dependent sex trade workers”. She, however, submits that this was not true as not all 
the women were drug addicted or in the sex trade. While recognising that some may have been 
addicted to drugs, she bemoans the fact that the individual humanity of each woman has been 
ignored under blanket categorisations. Although reference was made to the multiple and 
extreme vulnerabilities experienced by the women, this was coupled to their addictions and 
involvement in the sex trade, and not to the social, political, and cultural context in that the 
majority were aboriginal, faced structural inequalities, and as a result lived in abject poverty. 
The circumstances they found themselves in were ascribed to personal choice and not 
surrounding socio-economic circumstances. 

163  CASW Decriminalisation, exit strategies, and the social determinants of health 7. (See also para 
3.2.1 above.) A similar approach is supported by Hayman Visioning legalized consensual adult 
sex work in Canada 9 who submits that “instead of criminalization we should adopt harm 
reduction strategies that include social, economic and legal strategies to abolish human sexual 
trafficking and minimize the harm that many prostitutes experience”.  
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accessible housing, as well as transitional and emergency housing; affordable, 

accessible childcare; specific attention to youth aging out of care;164 the need for the 

federal government to strengthen efforts to end human trafficking; and the need for 

programs and services to be designed by indigenous communities and 

organisations for indigenous service users (as there is an overrepresentation of First 

Nations (Aboriginal), Inuit and Metis women in prostitution).165 Due to the recency 

of these federal programs, it is unclear whether they can be classified as evidence-

based crime-prevention programmes.166 With the realisation that a good law on 

paper does not produce the required outcomes if it is not properly implemented, it 

is important to note the warning of the Halifax Vice Unit, that priority needs to be 

given to the mental health of police officers in such units as the emotional toll 

involved in these cases can lead to burnout.167 The inter-linkages with other 

vulnerabilities such as poverty and homelessness should also not be ignored. 

Zannis argues that to move forward, Canada needs to prioritise its national housing 

strategy, gender pay equity legislation, and a national childcare program to provide 

women with greater stability and more options when facing poverty and violence.168 

In other words, a holistic focus on socio-economic vulnerability and rights is integral 

for the success of the chosen legislative policy framework. 

  

 
164  Aging out of foster- and other care is a particularly vulnerable time for youth in view of increased 

risk of trafficking. 
165  CASW Decriminalisation, exit strategies, and the social determinants of health 7–8. The call for 

a basic income grant (BIG) has been gaining traction over time. It is understood as a regular 
predictable or universal income for people aged 18–65 to provide a living income for those who 
do not earn enough or are unable to work, whether temporarily or permanently. The anticipated 
outcome would be equipping particularly women caught in unpaid work and living in poverty to 
participate more fully in the economic, social, and political lives of their communities, without 
being forced to make choices which could be harmful to them. See The Women’s Centre A 
gender analysis for poverty reduction 3. 

166  At its core, these programs have the following requirements: organisationally specific knowledge 
of the presence of prostitution in a community coupled with adequate resources and knowledge 
on how to care for people wishing to exit; partnerships need to be in place to successfully 
implement the program e.g. counselling centres, employment centres, health, mental health, 
and substance abuse centres, and any other community agency that can help intervene with 
the issues that present in that area; training and technical assistance; risk assessment tools; 
and materials and resources. See Public Safety Canada https://www.publicsafety.gc.ca/ 
cnt/cntrng-crm/crm-prvntn/nvntr/dtls-en.aspx?i=10184 (Date of use: 24 January 2020). 

167  Ajadi et al Defunding the police 66. 
168  Zannis https://carleton.ca/communityfirst/2018/tackling-poverty-gender-based-violence-and-

human-rights/ (Date of use: 31 July 2021). 
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3.3 The Swedish legislative approach to adults providing, selling, and 

buying sexual acts 

The discourse around the sale of sexual services in Sweden has traversed from the 

moral disapprobation society held towards women having sex outside of marriage 

(resulting in unmarried women who could not justify their source of income being 

detained in a women’s prison to prevent them from immorality), to the current system 

of demand reduction through the criminalisation of the buyers of sexual services.169 

Before reaching this point on the continuum, Sweden engaged in an ineffective 

attempt at curbing the spread of syphilis by enforcing health examinations on people 

providing sexual services several times a week, and limiting their movement as well 

as visibility in the city.170 As far back as 1885, the sale of sexual services was 

decriminalised and regulated by the Vagrancy Law and thereafter by the Law on 

Venereal Disease of 1918.171 With a shift towards Marxism, the sale of sexual 

services was considered a symptom of capitalism, in which both the seller and 

purchaser were characterised as victims of capitalism.172 The liberalisation of views 

in the 1970’s brought about legalisation of certain aspects of the sale and purchase 

of sexual services.173  

After concerted lobbying the Act Prohibiting the Purchase of Sexual Services174 (Sex 

Purchase Act) was enacted on 1 January 1999,175 thereby replacing the Swedish 

legal framework of legalised sale of sexual services with that of partial 

criminalisation. In terms of this Act, all role players profiting from another’s 

prostitution, and keeping a brothel (except for the person selling the sexual service) 

are criminalised.176  

 
169  Miranda et al Twenty years of failing sex workers 4. 
170  Miranda et al Twenty years of failing sex workers 4. 
171  Embrace Dignity Proposed legislative framework: prostitution 24. 
172  Miranda et al Twenty years of failing sex workers 4. 
173  Bindel and Kelly A critical examination of responses to prostitution in four countries 72. 
174  Act Prohibiting the Purchase of Sexual Services (SFS 1998:408). The penal provision is 

currently found in Chap 6, s 11 of the Swedish Criminal Code. 
175  The change in the legislative framework is said to have been triggered by the murder of a 

prostituted woman, followed by lobbying of parliament by the women’s movement and the 
Battered Women’s Association to address issues of male violence against women, including 
prostitution. The almost 50% representivity of female parliamentarians is said to have been key 
to this shift in policy. See Rain and Thunder Collective 2008 Rain and Thunder 1. 

176  Hayman Visioning legalized consensual adult sex work in Canada 8; CIA 
https://www.cia.gov/the-world-factbook/ (Date of use: 26 May 2021); Embrace Dignity Proposed 
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Sweden is hailed as the first country in the world to embrace a legislative model 

which asymmetrically criminalises prostitution.177 It also positions Sweden as one of 

only a few signatories to the Palermo Protocol to fulfil Article 9.5 which calls on 

signatories to discourage demand for trafficking which fosters the exploitation of 

women and children.178 Purchasing sexual services, and any attempt thereto, is 

criminalised irrespective of the venue, i.e. on the street, in brothels or any other 

venue such as a massage parlour.179 The person selling the sexual service is, 

however, not liable in respect of the rules of complicity to a related crime. The law 

has extra-territorial application which means that citizens can be prosecuted for 

committing these crimes in other jurisdictions with similar legislation.180 

Although the Sex Purchase Act was revoked in 2005 as part of the reform of all 

sexual crimes, the purchase of sexual services and peripheral crimes were re-

incorporated into the Swedish Criminal Code,181 thereby leaving the legal framework 

unchanged.182 At the same time, loopholes in the existing law which did not address 

the purchasing of sexual services on behalf of someone else, including corporates, 

and those regularly paying for sexual services from the same woman, were 

enclosed.183 The primary offence reads as follows: 

A person who obtains a casual sexual relation in return for payment, shall [if the 

act does not constitute another sexual crime] be sentenced for purchase of 

 
legislative framework: prostitution 23; Kingston and Thomas 2019 Crime, L and Soc Change 3; 
Bindel and Kelly A critical examination of responses to prostitution in four countries 23. 

177  Longworth 2010 Appeal 80; Kingston and Thomas 2019 Crime, L and Soc Change 3. 
178  Bindel and Kelly A critical examination of responses to prostitution in four countries 73. Sweden 

signed CEDAW on 7 March 1980 and ratified it on 2 July 1980. Recognising the purchase of 
sexual acts as an act of male violence formed part of Sweden’s comprehensive Violence Against 
Women Bill and its response to the Beijing Platform for Action — the outcome document from 
the Fourth UN Conference for Women in 1995. See Bindel and Kelly A critical examination of 
responses to prostitution in four countries 72. 

179  Bindel and Kelly A critical examination of responses to prostitution in four countries 23. The law 
uses gender-neutral terminology, which means that men or women could be the seller or buyer 
of the sexual service. The term ‘sexual relations’ is interpreted broadly to include the act of 
sexual penetration and related sexual acts. ‘Payment’ refers to financial remuneration and to 
any other payment in kind, e.g., alcohol or drugs. See Government Offices of Sweden 
https://www.government.se/articles/2011/03/legislation-on-the-purchase-of-sexual-services/ 
(Date of use: 28 August 2021). 

180  Bindel and Kelly A critical examination of responses to prostitution in four countries 25. 
181  Swedish Criminal Code (brottsbalken, SFS 1962:700). 
182  Government Offices of Sweden https://www.government.se/articles/2011/03/legislation-on-the-

purchase-of-sexual-services/ (Date of use: 28 August 2021). 
183  Bindel and Kelly A critical examination of responses to prostitution in four countries 73. 
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sexual service to a fine or imprisonment for at most one year (Penal Code 

Chapter 6, Section 11, as translated).184 

This confirmatory prohibition unequivocally gives expression to the view of the 

Government of Sweden that the sale of sexual services is a symptom of inequality 

in Swedish society, that it is exploitative, and as such is an aspect of male violence 

against women and children.185 It is postulated that striking down the criminalisation 

of people who sell sexual services promotes substantive equality, since they 

generally do so under unequal and exploitative conditions.186 As such, this 

legislative framework is said to recognise the social, political and legal disadvantage 

of a group that already suffers multiple disadvantages in society.187 The aim is not 

to regulate morality, decency, or public order, but to reduce the number of people 

providing and purchasing sexual services.188  

With regard to penalties, the 1999 prohibition against purchasing sexual services189 

was sanctioned with a fine or imprisonment of six months or less.190 As preference 

was given to imposing fines, the relevant crimes were ascribed “low priority”.191 In 

turn, this resulted in prosecutors and law enforcement allocating resources sparingly 

to address these crimes.192  

 
184  Government Offices of Sweden https://www.government.se/49469a/contentassets/ 

2bfd917d30b64fe9a46d787e575e3eab/161219-infokit-uppdatering2.pdf (Date of use: 31 July 
2021); Kingston and Thomas 2019 Crime, L and Soc Change 3. 

185  Embrace Dignity Proposed legislative framework: prostitution 23; SALRC Sexual offences: Adult 
prostitution 2017 95; Bindel and Kelly A critical examination of responses to prostitution in four 
countries 24. 

186  Waltman 2014 Harvard J of L & Gender 465. 
187  Waltman 2014 Harvard J of L & Gender 463. 
188  Hayman Visioning legalized consensual adult sex work in Canada 8; Waltman 2014 Harvard J 

of L & Gender 544; Embrace Dignity Proposed legislative framework: prostitution 29; SALRC 
Sexual offences: Adult prostitution 2017 95. 

189  The offence of prostitution covers all forms of sexual services, whether purchased outdoors, 
indoors, in saunas or in massage parlours. Bindel and Kelly A critical examination of responses 
to prostitution in four countries para 2525.  

190  Waltman 2014 Harvard J of L & Gender 465. 
191  Nytt Juridiskt Arkiv [Supreme Ct] 2001-07-09 (no 72) 527-533 529 [National Weekly Law 

Reports] (Swed) as referenced by Waltman 2011 Women’s Studies Int Forum 464; Waltman 
Working paper 27. There are no official translations of cases from any of the Swedish courts.  

192  Nytt Juridiskt Arkiv [Supreme Ct] 2001-07-09 (no 72) 527-533 529 [National Weekly Law 
Reports] (Swed) as referenced by Waltman 2011 Women’s Studies Int Forum 464; Waltman 
Working paper 28. It stands to be noted that although there is a dearth of first-hand and external 
analysis of relevant case law for the simple reason that Swedish case law is for the most part 
neither transcribed nor available in English, Waltman’s extensive research has proved 
invaluable. 
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In the matter of Nytt Juridiskt Arkiv 2001-07-09 (no 72), the Supreme Court held that 

due to the ostensible consent present in the transaction, the crime of purchasing 

sexual services is a crime against the public order, and not a crime against the 

person from whom the sexual service is bought.193 This resulted in a reduction in 

the award for damages as the individuals’ “right to assessment of civil damages was 

not recognised”.194 The view of the judiciary that prostitution is a victimless crime 

due to the ostensible consent present in the transaction is further illustrated in the 

matter of Kammarrӓtten I Stockholm,195 in which an administrative court of appeal 

taxed a person providing sexual services based on a discretionary assessment. 

Effectively this meant that a person who sold sexual services had no incentive to 

testify against the customer or third party. Waltman opines that Swedish courts 

rarely recognised the coercive socio-economic circumstances under which sexual 

services are provided and that where the court arrived at this realisation, it merely 

increased the fine issued against the offender and did not provide for damages.196 

It would further seem from Waltman’s analysis that if a person who sells sexual 

services is not in a “particularly unprotected or vulnerable situation”, they will remain 

ineligible for an award of damages.197 This approach in effect negates the legislative 

position that the sale and purchase of sexual services is inherently exploitative.198 

At the time, Waltman argued that the crimes peripheral to the purchase of sexual 

services should be considered a crime against the person from whom the sexual 

 
193  Nytt Juridiskt Arkiv [Supreme Ct] 2001-07-09 (no 72) 527-533 529 [National Weekly Law 

Reports] (Swed) as referenced by Waltman 2011 Women’s Studies Int Forum 463; Waltman 
Working paper 27. As a result of the sale of sexual services being linked to organised crime 
(trafficking of persons, drug dealing and violence), it is argued that it is harmful not only for those 
engaging in it but for society as a whole. See Government Offices of Sweden 
https://www.government.se/articles/2011/03/legislation-on-the-purchase-of-sexual-services/ 
(Date of use: 28 August 2021). Waltman references several cases in which the accused were 
prosecuted for procuring women who were severely beaten and coerced into selling sexual 
services, e.g., Helsingborgs tingsrӓtt [Helsingborg Dist Ct] 2005-09-25, B 1230-05, 58-59 
(Swed), overruled by Hovrätterna ӧver Skẚne och Blekinge [Ct App] 2006-01-11, B 2429-05 
(Swed), etc. See Waltman 2011 Women’s Studies Int Forum 463–468. The prevailing view of 
purchasers seems to be that payment for sexual services entitles the purchaser to do whatever 
they please with the person who is paid. 

194  Nytt Juridiskt Arkiv [Supreme Ct] 2001-07-09 (no 72) 527-533 529 [National Weekly Law 
Reports] (Swed) as referenced by Waltman Working paper 27; Waltman 2011 Michigan J of Int 
L 153. Waltman 2011 Women’s Studies Int Forum 463 comments that “no prostituted person 
has ever received damage awards under the Sex Purchase Law since its enactment”.  

195  Kammarrӓtten I Stockholm (KR) [Admin Ct App] Mᾂl 2231-06, 2007-03-19 (Swed) referenced 
by Waltman Working paper 29; Waltman 2011 Women’s Studies Int Forum 465. 

196  Svea Hovrӓtt [Ct App] Mᾂl B 3065-07, 2007-12-18 s 9–10 as referenced by Waltman Working 
paper 29; Waltman 2011 Women’s Studies Int Forum 453. 

197  Waltman Working paper 32; Waltman 2011 Women’s Studies Int Forum 467.  
198  Waltman Working paper 32; Waltman 2011 Women’s Studies Int Forum 468.  
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services are bought and not solely an offence against the public order due to the 

promotion of gender inequality.199 Furthermore, that Swedish case law dealing with 

the sale of sexual services needed to be challenged in order to better facilitate exit 

from this lifestyle.200 

Pursuant to further engagement with the legislature, in 2011, the maximum penalty 

was revised upwards to one year’s imprisonment to reflect the heightened priority 

of the crime.201 Coupled to this primary prohibition is a range of offences against 

anyone (including a pimp or anyone profiting off the benefits of prostitution) who 

promotes or improperly exploits ‘casual sexual relations for payment’. The penalty 

is a maximum of four years’ imprisonment, which can be revised upwards to six 

years where ‘gross’ or ‘aggravated’ procuring is present. Fines meted out against 

customers provide those engaging in the sale of sexual services with government-

endorsed support paid for by the customers.202 Additionally, damages may be 

claimed from role-players who drive demand, i.e. pimps, traffickers, brothel keepers 

and those who seek to purchase sexual services (buyers).203 This approach 

recognises that third parties involved in prostitution take advantage of the inequality 

and vulnerability of the prostituted person for financial gain, and not for some 

altruistic reason.204  

In 2016, an inquiry appointed by the Swedish Government to evaluate, among other 

things, the 2011 amendments to the maximum penalty for the purchase of sexual 

services reported that not only had the change in law achieved the purpose of 

reducing the number of people engaging in the sale of sexual services, but that it 

had a normative effect on the attitudes of broader society on the acceptability of 

purchasing sexual services.205 More than two-thirds of the public were in favour of 

 
199  Waltman Working paper 32; Waltman 2011 Women’s Studies Int Forum 463, 466-468.  
200  Waltman Working paper 32; Waltman 2011 Women’s Studies Int Forum 450, 464. 
201  Waltman 2014 Harvard J of L & Gender 465. 
202  Waltman 2014 Harvard J of L & Gender 463 and 544. 
203  Waltman 2014 Harvard J of L & Gender 463; Sweden’s Code of Judicial Procedure as quoted 

in Embrace Dignity Proposed legislative framework: prostitution 24. 
204  Waltman 2014 Harvard J of L & Gender 463; Longworth 2010 Appeal 80. 
205  Government Offices of Sweden https://www.government.se/49469a/contentassets/2bfd917 

d30b64fe9a46d787e575e3eab/161219-infokit-uppdatering2.pdf (Date of use: 31 July 2021). In 
2016, the Swedish Government also appointed an enquiry to review the criminal response to 
children in selling and being purchased for sexual services. On 1 January 2020, the penalties 
for purchasing sexual acts from children were revised upwards from a minimum penalty of a fine 
to imprisonment, with the maximum imprisonment being revised upwards to four years. The 
offence has been renamed ‘Exploitation of a Child through the Purchase of a Sexual Act’ 



100 

the legislative framework, and more importantly, people who had exited from the 

sale of sexual services had a consistently positive view of the government’s 

approach.206  

In 2010, the state published a report following an inquiry led by the Chancellor of 

Justice to evaluate the effect of the law over the previous decade.207 The report 

found that the legislative stance of partial criminalisation had prevented and 

combated prostitution and trafficking in persons for sexual purposes.208 Not only had 

the number of persons in prostitution not increased over the decade under review, 

but the number of persons engaged in prostitution on the street (outdoor sale of 

sexual services) had reduced by half.209 

Some suggest that men have been significantly deterred from purchasing sexual 

services; that the market has become far less lucrative and, as a result, prostitution, 

child sexual exploitation and trafficking have been deterred. Moreover that the 

stigma has significantly shifted to the purchasers of sexual services instead of the 

 
(Government Bill 2018/19:157). See Government Offices of Sweden https://www.government. 
se/49469a/contentassets/2bfd917d30b64fe9a46d787e575e3eab/161219-infokit-uppdatering2 
.pdf (Date of use: 31 July 2021). Swedish legislation is often aimed at shaping norms and 
establishing new and desired norms. See Bindel and Kelly A critical examination of responses 
to prostitution in four countries 26. It is no longer socially acceptable to purchase sexual services 
and consequently the demand has drastically reduced. See MacIvor 
https://www.cbc.ca/news/canada/nova-scotia/nova-scotia-prostitution-law-human-trafficking-
police-1.4162524 (Date of use: 24 January 2020). In 2015, there were about 280 prosecutions. 
See Government Offices of Sweden https://www.government.se/49469a/contentassets/ 
2bfd917d30b64fe9a46d787e575e3eab/161219-infokit-uppdatering2.pdf (Date of use: 31 July 
2021). 

206  Government Offices of Sweden https://www.government.se/49469a/contentassets/2bfd917 
d30b64fe9a46d787e575e3eab/161219-infokit-uppdatering2.pdf (Date of use: 31 July 2021); 
Longworth 2010 Appeal 145. 

207  See Government Offices of Sweden https://www.government.se/4a4908/contentassets/8f0c 
2ccaa84e455f8bd2b7e9c557ff3e/english-summary-of-sou-2010-49.pdf (Date of use: 30 August 
2021). 

208  Skarhed Inquiry on the evaluation of the prohibition of the purchase of sexual services 40. 
209  Skarhed Inquiry on the evaluation of the prohibition of the purchase of sexual services 7; 

Longworth 2010 Appeal 81. Subsequently, Longworth reports that prostitution in general has 
dropped approximately 40% and recruitment has become almost non-existent. In a follow-up 
report by the Stockholm Administrative Board in 2014, there was no indication of an increase in 
numbers of those selling sexual services. See Government Offices of Sweden Tenth periodic 
report 26. Waltman notes that proponents opposed to the equality model do not accurately 
present the situation in Sweden. He specifically flags the submission by the SWEAT to the 
SALRC where they cite an unpublished post on the homepage of a Swedish commentator, Petra 
Ӧstergren, which has subsequently been removed after her claims were proven to be false, or 
where accurate, reflect contested judicial interpretation and not the letter of the law. Waltman 
reflects that the 2003 report from the National Board of Health and Welfare found that there was 
no evidence of an increase of violence after the equality legislation came into law and that 
“violence and prostitution are closely linked; whatever sort of legislation may be in effect”. 
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sellers who are no longer considered criminals; and that the latter fact has 

addressed the inequality by enabling the sellers of sexual services to report 

instances of abuse, violence, and exploitation to the police.210  

With effect from 1 January 2018, the Swedish Gender Equality Agency has been 

mandated to coordinate the national response to combating prostitution and 

trafficking in human beings for sexual and other purposes, which includes leading 

the National Task Force against Prostitution and Human Trafficking (NMT).211 The 

Swedish Gender Equality Agency has thus far updated a National Referral 

Mechanism manual aimed at identifying possible victims of trafficking,212 and has 

presented training to all professionals regarding trafficking in general since 2020.213 

The Swedish government has also actively engaged in efforts to popularise its 

legislative approach.214 Several countries, and more particularly, Norway,215 

Iceland, France,216 Ireland, Northern Ireland, and Canada have followed the 

Swedish model in recognition of the exploitation inherent in the sale and purchase 

 
210  Longworth 2010 Appeal 81; Embrace Dignity Proposed legislative framework: prostitution 24. 
211  This task team is mandated to provide support to municipalities, government agencies and non-

profit organisations in matters relating to prostitution. See Government Offices of Sweden Tenth 
periodic report 27. 

212  Government Offices of Sweden Tenth periodic report 27. 
213  The Swedish Prosecution Authority, the Swedish Migration Agency and the Swedish Police 

Authority have developed and provide training in their respective jurisdictions. See Government 
Offices of Sweden Tenth periodic report 28. This, in addition to the training which is provided to 
police and social service workers who are likely to have contact with persons who provide sexual 
services for reward. See Carson and Edwards 2011 Australian Feminist LJ 73. Since 1 April 
2018, all cases of trafficking, including for sexual purposes, are dealt with by the National Unit 
against Organised Crime with the Swedish Prosecution Authority which is staffed by senior 
prosecutors. Further see Government Offices of Sweden Tenth periodic report 27. A peripheral 
benefit is the constrictive effect this approach is thought to have on organised crime related to 
the sale of sexual services both within and outside the borders of Sweden. See SALRC Sexual 
offences: Adult prostitution 2017 95. 

214  Kingston and Thomas 2019 Crime, L and Soc Change 3. A government-appointed ambassador 
has been tasked with combating trafficking and contributing towards international efforts in this 
regard. The Swedish Institute has also been assigned to support Sweden’s missions abroad in 
their work to provide information about the Swedish position. See Government Offices of 
Sweden Tenth periodic report 26. 

215  The application of the Swedish approach in Norway and Iceland, and partially in Finland, has 
signified a unified approach in these Nordic countries; thereby popularising the term ‘the Nordic 
model’. Kingston and Thomas 2019 Crime, L and Soc Change 2, 5, however, postulate that as 
the laws under this ‘Nordic’ model operate in different contexts and are implemented differently, 
this claim should be approached with caution. 

216  In 2018, the French Constitutional Council, in the matter of Médecins du Monde Association and 
Others [Punishment of clients of persons working as prostitutes] dismissed the application, 
ruling that “prohibiting the demand by its disputed criminalisation, the legislator has used a 
means that is not manifestly inappropriate relation to applied public policy.” See Médecins du 
Monde Association and Others Decision no.2018-761 QPC of 1 February 2019 4 para 13.  
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of sexual services. Both the European Union and the Council of Europe have issued 

recommendations in line with the Swedish model.217 

3.3.1 The socio-economic complexities underpinning and intersecting with or 

giving rise to the sale of sexual acts for reward in Swedish society 

In Sweden, it is generally accepted that the overwhelming majority of people who 

sell sexual services do so as a result of an intersection of social constructs that 

represent multiple vulnerabilities which often propel them into providing sexual 

services simply to survive.218 Most do not have economic alternatives or choices in 

respect of the circumstances they find themselves in. The vulnerabilities, depending 

on whether the person falls into the sub-population of a citizen or an illegal 

immigrant, include childhood sexual abuse, neglect;219 homelessness;220 extreme 

and high rates of poverty,221 unemployment, discriminatory labour practices, racial, 

ethnic, or gender discrimination, and male violence against women and children.222 

In an attempt to address the multiple drivers behind entry into the sale of sexual 

services, the state has opted for an integrated approach. The enforcement of the 

criminal law is matched with an equal emphasis on raising awareness of the realities 

and consequences of prostitution.223 Consequently, in addition to capacitating and 

training the police to give effect to the law, the government allocates funding to 

 
217  See European Parliament Resolution on sexual exploitation and prostitution and its impact on 

gender equality 2013/2103(INI) 26 February 2014; Parliamentary Assembly of the Council of 
Europe Resolution on Prostitution, trafficking and modern slavery in Europe 1983 (2014); 
Kingston and Thomas 2019 Crime, L and Soc Change 4. 

218  Waltman 2014 Harvard J of L & Gender 465-466. These circumstances include social 
discrimination, sexual abuse as a child, and being subjected to physical abuse. Waltman 
furthermore shares the observation of the Swedish Prostitution Commission that the same 
women who are found in prostitution participate in the production of pornography. See Statens 
offentliga utredningar (SOU) [Swedish Government Official Reports] Kapitel 7-15 (2000) 495; 
Statens offentliga utredningar (SOU) 1995:15 Könshandeln: Betänkande av 1993 års 
Prostitutionsutredning [The Sex Trade: Final Report of the 1993 Prostitution Inquiry] 136 (Swed) 
referenced by Waltman Working paper 12; Waltman 2011 Women’s Studies Int Forum 450. 
Further that these women are normally young, come from an abusive background and are poor. 
See Waltman Working paper 12; Waltman 2011 Women’s Studies Int Forum 451. 

219 See Waltman Working paper 12; Waltman 2011 Women’s Studies International Forum 451. 
220  Homelessness may result from a victim of child abuse running away from home or being pushed 

into homelessness due to circumstances. The number of children being sexually abused in 
Sweden is significant. This vulnerability is easily exploited by pimps or customers. See Waltman 
Working paper 12; Waltman 2011 Women’s Studies Int Forum 452. 

221  This would not apply to Swedish citizens as there are ‘cradle-to-grave’ social welfare services 
in place. 

222  Longworth 2010 Appeal 80. 
223  Bindel and Kelly A critical examination of responses to prostitution in four countries 25. 
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government agencies and non-governmental institutions to provide support to those 

selling sexual services in the form of drug rehabilitation, exit strategies, and long-

term reintegration.224 This approach allows those who sell sexual services to 

voluntarily access support to leave prostitution if they so wish.225 Social initiatives in 

different areas of Sweden have also been introduced to reduce and combat 

prostitution.226 

Although combining a criminal-justice response with social intervention serves to 

address the root cause of people selling sexual services, there are different 

outcomes for the different sub-population groups in the cohort of persons who sell 

sexual services.227 For citizens and those who may access the social welfare 

system, this coherent approach serves to equip people to exit from prostitution with 

the necessary support and long-term interventions needed. For those who are in the 

country illegally, it has a different outcome. 

It is notable that only 14% of the current Swedish population live below the poverty 

line.228 If this number is mirrored against the ‘cradle-to-grave’ social welfare system 

that exists in Sweden, it may be inferred that these people are non-citizens.229 The 

 
224  Bindel and Kelly A critical examination of responses to prostitution in four countries 25. The 

criminalisation of purchasers and peripheral offences is seen as only one of the aspects of 
broader social interventions, of which the provision of social services is believed to be key. The 
social services in Stockholm, Gothenburg and Malmö operate so-called FAST (people with 
experience of prostitution) and KAST (purchasers of sexual services) groups that help with 
outreach activities, motivational interviews, different forms of therapy and psychosocial support. 
Furthermore, the state supports the development of guidance materials for professionals that 
do outreach work, which includes a focus on identifying youth at risk of being lured into 
prostitution. See Government Offices of Sweden https://www.government.se/49469a/ 
contentassets/2bfd917d30b64fe9a46d787e575e3eab/161219-infokit-uppdatering2.pdf (Date of 
use: 31 July 2021); Also see Longworth 2010 Appeal 81–82. In addition to the challenge posed 
by the presence of non-citizens in the sale of sexual services, a government inquiry in the early 
1990s reported certain obstacles to escaping prostitution, e.g., people with mental disorders 
were frequently encountered by outreach workers. Aside from the challenge of obtaining shelter 
for them, this was made more difficult where they were drug abusers. Sweden embraces a zero-
tolerance approach to drug-use which is strictly policed and sanctioned with imprisonment in 
certain instances. See Waltman 2014 Harvard J of L & Gender 466; Miranda et al Twenty years 
of failing sex workers 38. 

225  Longworth 2010 Appeal 81. 
226  Government Offices of Sweden https://www.government.se/49469a/contentassets/2bfd917 

d30b64fe9a46d787e575e3eab/161219-infokit-uppdatering2.pdf (Date of use: 31 July 2021). 
227  Bindel and Kelly A critical examination of responses to prostitution in four countries 27. 
228 Sweden has a number of refugees and internally displaced persons, mostly from Syria, Iraq, 

Somalia, Eritrea and Afghanistan. Furthermore, according to the UN Worldometer 
https://www.worldometers.info/world-population/sweden-population/ (Date of use: 12 January 
2022), the current population is 10,172,065 as of August 2021. 

229  Socio-economic factors and nationality are believed to be especially predictive of entry into the 
sale of sexual services. See Waltman Working paper 5; Waltman 2011 Women’s Studies Int 
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fringe lobby group Fuckförbundet estimates that 70-80% of people selling sexual 

services in Sweden are not Swedish citizens.230 Migrants and women of colour are 

reported to carry the heaviest burden of deportation for engaging in the sale of 

sexual services, as the sale of sex is not considered to be work in terms of Swedish 

law.231 Without a permanent residency permit or a social security number, migrants 

who engage in selling sexual services are barred from accessing social benefits i.e., 

social services,232 housing and childcare support, drug counselling, and free 

education.233 

The National Board of Health and Welfare has, however, developed practical 

guidelines for social services in respect of trafficking, including for sexual purposes 

and in respect of children.234 Since 2016, it has also provided funding to 

municipalities and non-profit organisations to assist people who have been involved 

in the sale of sexual services and trafficking.235 Additionally, following the needs 

identified by the #MeToo movement in 2018, the National Board of Health and 

Welfare has trained social services workers on domestic violence directed towards 

vulnerable groups, including those involved in prostitution and trafficking.236 The 

government has further committed to continue funding civil society organisations 

that provide support to people who are in prostitution or have been trafficked.237 

 
Forum 452. Further see Bindel and Kelly A critical examination of responses to prostitution in 
four countries 72. 

230  The majority of persons who sell sexual services are foreign nationals or migrant women who 
do so as a means of subsistence. See Miranda et al Twenty years of failing sex workers 26. 

231  There are two main source countries from which women are trafficked to Sweden for sexual 
purposes, i.e., Romania and Nigeria, according to Detective Inspector Simon Hӓggstrӧm 
(National Operations Department Trafficking Unit), Presentation on the Transactional Sex and 
Trafficking in Persons Roundtable, Swedish Embassy, Pretoria, 7. August 2019 (on file with 
author). Furthermore, the Aliens Act (2005:716) requires migrants to support themselves by 
‘honest means’. The sale of sexual services does not fall in this category. Selling sexual services 
would be a ground for deportation or refusal to enter Sweden. See Chapter 8 of the Aliens Act 
(2005:716).  

232  This includes health services, such as the treatment of STDs. See Bindel and Kelly A critical 
examination of responses to prostitution in four countries 78. The prevalence of HIV is relatively 
low in Sweden, and the country records only 100 deaths from HIV annually. The National 
Institute of Public Health has recorded no increase or decrease in infections since the change 
in the law in 1999. See CIA https://www.cia.gov/the-world-factbook/ (Date of use: 26 May 2021). 

233  Miranda et al Twenty years of failing sex workers 38. 
234  It particularly focuses on children in homes for care or residence as these children have been 

highlighted as at risk of being drawn into exploitation in prostitution and trafficking. See 
Government Offices of Sweden Tenth periodic report 28. 

235  Government Offices of Sweden Tenth periodic report 29. 
236  Government Offices of Sweden Tenth periodic report 29. 
237  Government Offices of Sweden Tenth periodic report 29. 
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In February 2018, the Swedish Government launched a comprehensive national 

action plan to combat prostitution and trafficking, with a view to provide better 

protection and support to victims of human trafficking.238 Criminalising the demand 

that drives the sale of sexual services is still considered key to combating 

prostitution and trafficking of persons for sexual purposes.239  

3.3.2 Challenges and gaps in the Swedish legislative approach: based on an 

intrinsic flaw, structural or to do with implementation 

Despite the often diametrically opposed positions, which are at times, argued from 

a rights-based stance, there seems to be agreement in Sweden on the following: 

• Criminalising women is both discriminatory and ineffective. 

• Re-active, short-lived interventions achieve little if anything. 

• The links between sex markets, drugs markets and organised crime are 

expanding. 

• Street prostitution is both dangerous for women and unpleasant and 

disruptive for local communities. 

• As increased numbers, including trafficked women, enter the sex industry, 

prices automatically fall, resulting in many feeling more pressurised to 

offer ‘services’ such as unprotected and anal sex in order to compete, 

which has serious implications for health and safety of prostitutes. 

• Whilst off-street prostitution involves less violence, levels are still high, 

and when it is subject to limited control more likely to involve minors and 

trafficked women. 

• Only coherent, co-ordinated, multi-stranded and well-resourced 

interventions, linked to a clear longer-term policy direction make a positive 

difference.240 

The efficacy of the current legislative framework continues to be criticised, primarily 

by those in favour of full decriminalisation. They proffer a number of assertions 

dismissing the benefits of this framework.241 The merit and context of these 

assertions are of singular importance, given the fact that they reverberate in 

jurisdictions in which asymmetrical criminalisation is contested as a legislative 

option. Often this is done without interrogating the assertions or applying them to 

 
238  Government Offices of Sweden Tenth periodic report 26. 
239  Government Offices of Sweden Tenth periodic report 26. 
240  Bindel and Kelly A critical examination of responses to prostitution in four countries 29. 
241  Miranda et al Twenty years of failing sex workers 3; Kingston and Thomas 2019 Crime, L and 

Soc Change 6. 
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the jurisdiction’s context. The triad of- and related arguments proffered in the 

Swedish context will be explored hereafter.   

The first contention centres on whether the sale and purchase of sexual services is 

work (an autonomous choice) or exploitation.242 On the one hand, it is argued that 

it is “only a choice if you have choices”.243 On the other hand, it is argued that 

although people who sell sexual services rarely exercise a choice amongst a range 

of choices, they still exercise a choice.244 In the Swedish context even where some 

people may be exercising a choice along the continuum of choices, there is no 

distinction between voluntary and involuntary involvement and no recognition of any 

agency or right to self-determination on the part of a person who is providing sexual 

services.245 Consequently, all those who provide sexual services for sale are 

labelled and assigned the moniker of victim.246 

The narrative advocating for the recognition of the sale of sexual services as work 

and the autonomy of those who choose to sell sexual services stands in contrast to 

the emerging narrative among Swedish social service units and NGO programmes 

offering specialised care and exit opportunities, that those who sell sexual services 

do so as a result of historic and continued exploitation, i.e. a recognition that many 

are survivors of childhood sexual abuse and ‘harm themselves by selling sex’.247 

The care response to this recognition is said to have a disparate impact on illegal 

 
242  Miranda et al Twenty years of failing sex workers 10. 
243  Inspector Hӓggstrӧm as per footnote 232 above. 
244  See footnote 219 above. 
245  The framing of the purchase of sexual services as male violence and victimising the sale thereof 

as an ideology runs the risk of making sexual violence, violence in intimate relationships, 
trafficking in women and every kind of GBV seem commonplace. See Miranda et al Twenty 
years of failing sex workers 3, 7; Hayman Visioning legalized consensual adult sex work in 
Canada 39; Jordan The Swedish law to criminalize clients 2. This is the case, particularly in 
respect of internet escort websites, where a person is advertised as ‘independent’ and not as 
‘trafficked’. It is consequently argued that the increase of stigma and symbolic separation from 
society is a form of structural violence against those who sell sexual services. 

246  See Miranda et al Twenty years of failing sex workers 7; Hayman Visioning legalized consensual 
adult sex work in Canada 39; Jordan The Swedish law to criminalize clients 2. 

247  Miranda et al Twenty years of failing sex workers 10. The Swedish survivor movement 
#intedinhora (#not your whore), which emerged during the global #MeToo movement identifies 
the unattended to sexual abuse of children as a causative factor to entering a lifestyle of selling 
sexual services. This organisation advocates for early psychiatric treatment of child abuse 
victims and related early interventions. Also see Wolfe Not your whore: A presentation about 
the Swedish Survivor Organisation 1. It also supports the outright banning of child pornography 
as it believes that this fuels and normalises child abuse. This view is supported by Detective 
Inspector Hӓggstrӧm in that the causative factors for entry into the sale of sexual services for 
Swedish women are primarily childhood sexual abuse and mental disorders, and that this 
conduct perpetuates the harm. See footnote 232 above. 
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migrants or persons who do not have access to the social welfare system.248 A 

specialist law enforcement officer, however, submits that in his experience vocal 

lobby groups, such as Fuckförbundet, only represent a tiny minority of the people 

who sell sexual services, the vast majority of which do not have a voice.249  

The point of view that decriminalisation recognises the agency of the person who 

voluntarily chooses to provide sexual services for sale would seem to oversimplify 

the agency, albeit limited in most circumstances, which is not only recognised, but 

protected through the non-criminalisation of the choice to engage in the sale of 

sexual services. Full decriminalisation fails to recognise or address the power 

imbalance between the parties,250 which the Swedish legislative framework, in 

recognising the vulnerability and exploitation of those engaging in the sale of sexual 

services, seeks to do. This aligns with the interpretative notes to the Palermo 

Protocol251 which recognises that: 

...the reference to the abuse of a position of vulnerability is understood to refer 

to any situation in which the person involved has no real and acceptable 

alternative but to submit to the abuse involved.252  

When viewed as a whole, the Swedish legal context seems to militate against the 

recognition of the sale of sexual services as work and the full decriminalisation 

thereof. Within the broader approach to substantive equality in Sweden, sexual 

harassment in the workplace and domestic violence in the home are prohibited. In 

Sweden, the rebuttal to recognising the autonomy of the person selling sexual 

services in a decriminalised framework is to question what the purpose would be to 

 
248  Globally recognised anti-trafficking expert Maria Grazia Giammarinaro, the former UN Special 

Rapporteur on Trafficking in Persons and former OSCE Special Representative for Combating 
Trafficking in Human Beings, has spoken out against the so-called ‘Nordic Model’ on 
prostitution, based on a feminist approach. See Giammarinaro https://giammarinaro.net/ en/5-
arguments-against-the-nordic-model-on-prostitution-based-on-a-feminist-approach/ (Date of 
use: 18 March 2021); Hayman Visioning legalized consensual adult sex work in Canada 3; 
Jordan The Swedish law to criminalize clients 1–17; Östergren http://www.petraostergren.com/ 
pages.aspx?r_id=40716 (Date of use: 19 July 2011). Fuckförbundet considers the call for 
refocusing of services on victims of child abuse as making the plight of migrant women invisible. 
It motivates that migrant women engage in the sale of sexual services because of other 
causative factors. However, the group acknowledges that although it is assumed that those who 
sell sexual services have worse mental and physical health than the general population, no 
study has been done in this regard and no services, particularly for migrants, including for drug 
use, have been provided to address this. See Miranda et al Twenty years of failing sex workers 
10 and 31.  

249  Detective Inspector Hӓggstrӧm See footnote 232 above. 
250  Waltman 2011 Michigan J of Int Law 151. 
251  UNODC Interpretative notes (travaux préparatoires) 1–21. 
252  UNODC Interpretative notes (travaux préparatoires) 12. 
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combat sexual harassment and domestic violence if buyers were allowed to buy the 

right to perpetuate the same acts against a woman or child who are selling sexual 

services.253 

The second reason put forward for dismissing the benefits of partial criminalisation 

is the contention that criminalising all activity related to the sale of sexual services 

prevents people who sell sexual services from engaging in protective behaviour 

which may have negative consequences for their health.254 It is argued that due to 

the reduction in demand, more customers may refuse condoms and the person 

providing the sexual service and brothels may not carry them or have them 

available. It is argued that this may in turn lead to unsafe sexual practices, increased 

STIs and HIV.255 The most recent research available, however, show that the sale 

and purchase of sexual services has been disrupted in such a way that the reduction 

in demand has been met with a reduction in supply, thereby impacting on the 

prevalence of HIV and STIs.256 

The fact that a range of health services with the exception of HIV testing, are 

provided to those who sell sexual services in Sweden seems to be common cause. 

It is, however, evident that a number of barriers to accessing these services have 

been identified, e.g., the target market is for adult citizens, particularly people who 

sell sex on the street and who use drugs.257 Admittedly though, this is the very target 

group that have been identified by all lobbyists as most problematic. Furthermore, 

although the provision of long-term intervention, including trauma therapy, with a 

view to exiting is criticised, the provision of short-term or once-off interventions 

 
253  Detective Inspector Hӓggstrӧm See footnote 232 above. 
254  Jordan The Swedish law to criminalize clients 12; Giammarinaro https://giammarinaro.net/en/5-

arguments-against-the-nordic-model-on-prostitution-based-on-a-feminist-approach/ (Date of 
use: 18 March 2021); Miranda et al Twenty years of failing sex workers 3. It is argued by some 
that the focus on reducing prostitution has resulted in a barrier to services for those who choose 
to continue to sell sexual services as access to services became conditional on leaving the sex 
trade and conforming to a victim discourse, and health services no longer distribute condoms 
through outreach initiatives or provide safety and health advice as this is seen as encouraging 
the sale of sexual services. See Platt et al 2018 PLoS Med 34; Miranda et al Twenty years of 
failing sex workers 3, 31. 

255  Jordan The Swedish law to criminalize clients 12-13; Östergren http://www.petraostergren. 
com/pages.aspx?r_id=40716 (Date of use: 19 July 2011). 

256  Miranda et al Twenty years of failing sex workers 33.  
257  Government-funded services have been revised upwards to only provide services to those older 

than 18, and it is no longer possible to access these services anonymously. The services are 
also only available in Swedish. See Miranda et al Twenty years of failing sex workers 33. 
However, it is important to note that the services seem to be focussed on the most problematic 
areas, which all lobbyists agree are most problematic. 
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would, given the multiple traumas experienced, be of little value.258 It is argued that 

in certain clinics, services are provided to a range of people who have what is termed 

‘problematic sexualities’, i.e. experienced trauma; have been trafficked; or are 

purchasers of sexual services.259 This would mean that a person who wishes to exit 

may find themselves in a counselling group with a person who has purchased sexual 

services from her, causing further trauma.260 

It is argued that migrants engaging in the sale of sexual services face several 

additional barriers to accessing health services, e.g., they mostly do not have a fixed 

abode, do not have a social security number; and even if they do, may not access 

appropriate health services due to hesitancy in disclosing their occupation for fear 

of being reported to social services or the immigration authorities.261 

As stated above, the same arguments, including the triad of arguments in favour of 

decriminalisation, are often used in other jurisdictions to dismiss this legislative 

framework. It is, therefore, important at this juncture to reflect that the report on the 

Swedish National Health and Welfare website that gave utterance to a number of 

the criticisms or shortcomings relating to the impact on the health of those providing 

sexual services was removed from its website and declared “not valid anymore”,262 

thereby largely invalidating some of the commentary in this regard. Furthermore, 

although some argue that funding previously allocated to health services has been 

 
258  Fuckförbundet reports that a few private facilities in two of the larger cities have been 

established to provide healthcare but that these are high-threshold facilities, i.e., they require 
“pre-arranged appointments, health insurance, and often willingness to work towards quitting 
sex work”. This means that the visits are reflected against personal records. See Miranda et al 
Twenty years of failing sex workers 33. 

259  Miranda et al Twenty years of failing sex workers 35. 
260  Miranda et al Twenty years of failing sex workers 35. The severe physical and mental health 

problems typically caused by prostitution have been documented, as well as the increased 
obstacles faced by most persons who are prostituted for a longer period to be reintegrated into 
society with equal opportunities and prospects as other people have. See Waltman 2014 
Harvard J of L & Gender 465. Therefore, while the veracity of this argument could not be fully 
interrogated, if true, it could provide an opportunity for a deeper understanding of the human 
dynamics of all involved. However, this would arguably need a skilled facilitator and must be 
done with informed consent. Independent counselling may need to be offered in parallel 
sessions to accommodate the mental health needs of the person who has sold sexual services. 

261  Miranda et al Twenty years of failing sex workers 33, 34, 37. 
262  Socialstyrelsen (SoS) [National Board of Health and Welfare] “Kännendom om Prostitution 

1998–1999” 151 as cited in Waltman 2011 Michigan J of Int L 465. 
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re-routed to funding the police, others refute this claim.263 The latter position is 

confirmed in Sweden’s Tenth Periodic Report to the CEDAW.264 

The third reason proffered against partial criminalisation is that of the increase in 

exposure to violence due to the legislative framework.265 The argument is that those 

who choose to continue to sell sexual services do so in more risky circumstances in 

order to protect the customers from being arrested.266 As the number of customers 

dwindle, only those customers who are willing to face being arrested and may be 

more violent are left.267 There are also reports of hostile policing which includes 

policing of undocumented or illegal migrants who sell sexual services.268 This 

argument is refuted by Waltman who postulates that research backed up by 

government evaluations strongly suggest this is not the lived experienced in 

Sweden.269  

Although the sale of sexual services is legal, it is argued that the combination of 

prostitution and immigration policies amount to dual regulation of the sale of sexual 

services whereby illegal immigrants, mostly from outside the European Union and 

who, according to some proponents of decriminalisation form a large part of the 

population of persons selling sexual services in Sweden,270 may be denied entry or 

deported if it is suspected that they will be engaging in the sale of sexual services. 

Associated with this is the argument that for those people who choose to still sell 

 
263  Fuckförbundet avers that the Swedish government has not increased funding to the units tasked 

with providing health services to people who sell sexual services but have instead routed funding 
to the National Police Board. See Miranda et al Twenty years of failing sex workers 33. Bindel 
and Kelly A critical examination of responses to prostitution in four countries 27 refute this, 
stating that the government has provided significant funds to NGOs and government agencies.  

264  Government Offices of Sweden Tenth periodic report 27. 
265  Kingston and Thomas 2019 Crime, L and Soc Change 7; Fuckfӧrbundet submits that the sale 

of sexual services does not inherently involve violence but that the law creates the environment 
for it. See Miranda et al Twenty years of failing sex workers 19. 

266  Kingston and Thomas 2019 Crime, L and Soc Change 7; Miranda et al Twenty years of failing 
sex workers 18. In doing so, they are forced to accept a transaction quickly and are, therefore, 
unable to assess the risk the customer poses. Alternatively, they may engage third parties such 
as managers, landlords and venue owners to find them clients. See Miranda et al Twenty years 
of failing sex workers 28. 

267  Östergren http://www.petraostergren.com/pages.aspx?r_id=40716 (Date of use: 19 July 2011).  
268  Miranda et al Twenty years of failing sex workers 3, 20; there are accounts of profiling by the 

police of people who sell sexual services by the colour of their skin. This may result in monitoring 
to identify clients. 

269  Waltman 2014 Harvard J of L & Gender 541. 
270  Heber 2018 J of Scandinavian Studies in Criminology and Crime Prevention 6; Miranda et al 

Twenty years of failing sex workers 5. Law enforcement, however, reflects that only a small 
percentage of those selling sexual services are migrants. As explained by Detective Inspector 
Hӓggstrӧm. See footnotes 231, 232 above. 
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sexual services, their working and living arrangements have become more 

precarious271 and dependent on being protected by third parties, thereby increasing 

their exposure to violence.272 It is argued that this position of vulnerability is 

exacerbated by police pretending to be clients, in order to ascertain if the person 

selling sexual services is a victim of trafficking.273 It has been argued that the 

surveillance and identification practices of the police cause those who sell sexual 

services to distrust them, and that they may not be inclined to report violent events 

to them for fear of the outcome, which may include eviction, deportation, loss of child 

custody, etc.274 Bindel and Kelly document that initially the shift in policing from non-

intervention to targeting the demand gave rise to uncertainty and ambivalence 

amongst the police and prosecutors.275 However, after intensive and on-going 

training of the police, coupled with the correct implementation of the law, the 

consensus is that the legislation has had a positive impact.276 One of the positive 

outcomes is that the revolving door created by arresting and fining those who sell 

sexual services, resulting in them having to sell further sexual services to pay the 

 
271  Miranda et al Twenty years of failing sex workers 3, 18. 
272  One of the reported tactics employed by Swedish police is that of “surveillance and eviction” 

where illegal brothels or landlords either face charges contravening the law or must cease 
allowing the sale of sexual services in their building, further making the living arrangements of 
those selling sexual services more precarious and finding a secure place to sell sexual services 
more difficult. This situation provides an opportunity for third parties to provide ‘safe’ spaces, in 
return for money or sexual services, under dangerous conditions. Fuckförbundet submits that 
the expansion of the role and market for third parties has been acknowledged by the Swedish 
National Board of Health and Welfare. See Miranda et al Twenty years of failing sex workers 3, 
22, 28. The argument that engaging third parties such as pimps and brothel owners exposing 
those who sell sexual services to danger stands in contrast to the stance by the same 
proponents of decriminalisation who submit that brothels are the safest option for engaging in 
this transaction, thereby allowing for the interpretation that the arguments are crafted to the 
outcome that is being sought. The view that it is more dangerous is endorsed by Waltman 2014 
Harvard J of L & Gender 543, who contends that the inference that the legalising of brothels and 
indoor venues for the sale of sexual services by itself reduces violence compared to street 
prostitution is not supported by the data. He argues that to the contrary the evidence suggests 
that legalising third parties such as pimps and brothel keepers do not improve the well-being 
and safety of people who sell sexual services. Prostitution is unequal and builds on multiple 
recognised inequalities. Many pimps will intimidate, threaten, and even murder to prevent 
prostituted persons from providing courts with evidence of further exploitation. People who sell 
sexual services would arguably not provide proof of exploitation as this would expose them to 
more threats and violence.  

273  Miranda et al Twenty years of failing sex workers 3, 23. 
274  I.e., it is alleged that there are indirect but serious outcomes which hinder trust and reporting. 

Kingston and Thomas 2019 Crime, L and Soc Change 7; Miranda et al Twenty years of failing 
sex workers 24; Heber 2018 J of Scandinavian Studies in Criminology and Crime Prevention 
10. 

275  Bindel and Kelly A critical examination of responses to prostitution in four countries 27. 
276  Bindel and Kelly A critical examination of responses to prostitution in four countries 27.  
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fines, has been closed by this legislative model.277 Furthermore, surveillance 

techniques are now only engaged when there are legal grounds to do so.278 

The fourth reason against partial criminalisation is that there is no convincing 

evidence that levels of prostitution have decreased.279 Instead, it is argued that 

prostitution has relocated underground placing the person who sells the sexual 

service at greater risk.280 This contestation has, however, been roundly refuted by 

scholars, an official Swedish government report and the Swedish police, and can, 

therefore, safely be said to be baseless.281 

The fifth reason given is that empowering those selling sexual services becomes 

more difficult in a partially criminalised regime. It is argued that social inclusion 

pathways include empowering those who sell sexual services so that they can make 

free and informed choices and obtain recourse against extortion, threats and 

violence.282 This, it is argued, would be achieved by wholesale decriminalisation 

which it is argued should be coupled with access to healthcare and social support 

services, and where needed, training with a view to finding employment 

elsewhere.283 It is necessary to recognise that Sweden’s legislative framework has 

developed over time to address this and other shortcomings. The 2011 amendment 

law enables people who exit prostitution to claim civil damages from customers for 

 
277  Bindel and Kelly A critical examination of responses to prostitution in four countries 78. 
278  Bindel and Kelly A critical examination of responses to prostitution in four countries 79. This 

approach has been found to provide protection and intervention where necessary. The police 
survey the same websites as the buyers do and visit online sex sellers to build relationships. 
There have been no murders of people selling sexual services in Sweden, compared to 90 
murders in Germany, which operates within a regulated system. As explained by Detective 
Inspector Hӓggstrӧm (footnote 232 above). 

279  Dunn https://legaljournal.com/the-problem-with-the-sexual-exploitation-bill/ (Date of use: 24 
May 2021); Östergren http://www.petraostergren.com/pages.aspx?r_id=40716 (Date of use: 19 
July 2011). 

280  Dunn https://legaljournal.com/the-problem-with-the-sexual-exploitation-bill/ (Date of use: 24 
May 2021); Östergren http://www.petraostergren.com/pages.aspx?r_id=40716 (Date of use: 19 
July 2011); Kingston and Thomas 2019 Crime, L and Soc Change 7. 

281  Waltman 2011 Michigan J of Int L 151. Waltman 2014 Harvard J of L & Gender 541 submits 
that since 1999, the occurrence of prostitution and trafficking in Sweden has reduced 
dramatically. Furthermore, a Swedish government report has found that in addition to a 
reduction of street prostitution, there was no evidence of a shift towards indoor venues or to the 
use of the internet to solicit. See Skarhed Inquiry on the evaluation of the prohibition of the 
purchase of sexual services 8. Hӓggstrӧm (footnote 232 above) states that buyers and sellers 
have to find one another physically or online. 

282  Giammarinaro https://giammarinaro.net/ en/5-arguments-against-the-nordic-model-on-
prostitution-based-on-a-feminist-approach/ (Date of use: 18 March 2021). 

283  Giammarinaro https://giammarinaro.net/ en/5-arguments-against-the-nordic-model-on-
prostitution-based-on-a-feminist-approach/ (Date of use: 18 March 2021). 
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violating their equality and dignity and supports crime victims’ social welfare 

assistance and ability to leave prostitution.284 Furthermore, Amnesty International’s 

global policy in favour of decriminalisation, has despite significant media coverage, 

been rejected by the Swedish chapter of Amnesty International.285  

The sixth reason is that the focus of law enforcement on the customer will divert 

attention away from criminal networks involved in human trafficking and 

exploitation.286 Waltman concedes that although Östergren may have been correct 

that criminalising the purchaser has had a chilling effect on reporting trafficking, 

crime statistics show that there have been a number of “anonymous tips from clients 

who suspect trafficking”,287 and that since 1999, the occurrence of prostitution and 

trafficking in Sweden has reduced dramatically. Furthermore, proposed solutions to 

combat sex trafficking and prostitution are contained in government and policy 

documents, reports from the Swedish National Police, and reports from the Swedish 

National Council for Crime Prevention between 2007 and 2017.288 It is, however, of 

concern that Fuckförbundet reports that migrants, irrespective of the number they 

represent, who are caught selling sexual services are often kept in poor conditions 

in holding cells and are subject to dehumanising conditions prior to deportation.289 

3.3.3 Winds of reform, policy, and legislative change  

The tension between groups calling for a policy change and those supporting the 

retention of the current approach with a revised focus is ongoing. Fuckförbundet 

 
284  Waltman https://www.nytimes.com/roomfordebate/2012/04/19/is-legalized-prostitution-safer/ 

criminalize-buying-not-selling-sex (Date of use: 19 April 2020). 
285  Amnesty International https://www.amnesty.org/en/latest/news/2016/05/amnesty-international-

publishes-policy-and-research-on-protection-of-sex-workers-rights/ (Date of use: 9 September 
2021); Taylor https://www.washingtonpost.com/news/worldviews/wp/2015/08/20/ sweden-
takes-on-amnesty-international-in-debate-over-legalizing-prostitution/ (Date of use: 9 
September 2021). 

286  It is argued that customers are not coming forward to report or testify in trafficking and abuse 
cases because of the threat of being prosecuted for soliciting prostitution. See Giammarinaro 
https://giammarinaro.net/ en/5-arguments-against-the-nordic-model-on-prostitution-based-on-
a-feminist-approach/ (Date of use: 18 March 2021). Östergren http://www.petraostergren. 
com/pages.aspx?r_id=40716 (Date of use: 19 July 2011). 

287  Waltman 2011 Michigan J of Int L 151, Waltman 2014 Harvard J of L & Gender 541. Bindel and 
Kelly A critical examination of responses to prostitution in four countries 25 also reflect on the 
new law’s deterring effect in respect of customers reporting trafficking, and that these reports 
by customers of trafficked women have been found to be valuable in prosecutions.  

288  Miranda et al Twenty years of failing sex workers 15. 
289  Miranda et al Twenty years of failing sex workers 26. This was, however, not evidenced during 

a presentation at the Swedish Embassy in Pretoria by Detective Inspector Hӓggstrӧm (National 
Operations Department Trafficking Unit) as in footnote 232 above. 
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concludes its critique of the current legislative framework by making a number of 

recommendations which range from a total review of the Sex Purchase Act, 

comprehensive consultation with people who sell sexual services across the socio-

economic and residency spectrum, to the provision of sufficient funding to agencies 

supporting those who sell sexual services, and those who provide services for 

rehabilitation and exit. Part of its recommendations focus on the need to revise 

immigration policy and to provide protection from further abuse to victims of 

trafficking. From a health perspective, it calls for non-confiscation of condoms from 

those who sell sexual services, access to health services for all, and the 

decriminalisation of drug use.290 However, while #intedinhora endorses the current 

policy position, it seeks a revision of the manner in which counselling is provided, 

that is, focussing solely on those who are selling sexual services or are seeking to 

exit therefrom.291 It rather seeks focussed attention on the root cause which makes 

children vulnerable to entry into prostitution, namely childhood sexual abuse, and 

counselling to be provided at the original point of trauma, that is, when the child is 

abused.292 In other words, an intervention aimed at prevention. 

It is evident from the ongoing reviews of the legislative framework that Sweden is 

committed to ensuring that the legal position and ideology it has embraced is 

managed multi-sectorally, preventatively as well as in the best interests of those 

who sell sexual services. However, despite the recognised benefits of the Swedish 

model on home soil, it would seem that the wholesale transfer of the Swedish 

legislative model to another country without interrogating the application and 

enforcement thereof in the context of a specific country could give rise to an: 

...uninformed, inappropriate and incomplete transfer of the Swedish model, 

which then becomes a policy irritant, further exacerbating the very problems it 

seeks to address.293  

 
290  Miranda et al Twenty years of failing sex workers 44-45. 
291  Miranda et al Twenty years of failing sex workers 44-45. 
292  Miranda et al Twenty years of failing sex workers 44-45. 
293  Kingston and Thomas 2019 Crime, L and Soc Change 1. Waltman Working paper 29 warns 

against the use of the Swedish statutory wording defining prostitution as “purchase of sexual 
service” but rather to use “the purchase of a person for sex”. He argues that the use of the word 
“service” has left the definition open to interpretation that it is a crime against the public order 
and as a regular business can be taxed as a business service. Also see Waltman 2011 Women’s 
Studies Int Forum 465–466. 
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Kingston and Thomas urge governments considering this model to evaluate the 

problems and challenges experienced in other countries that have applied this 

model in the form it is applied in Sweden.294 Waltman is of the view that where a 

country seeks to follow suit, it has the:  

...unprecedented opportunity to adopt all the positive features of the Swedish 

law, and make sure current shortcomings are remedied.295 

He is further of the view that signatories to the Palermo Protocol would be able to 

charge customers with trafficking of these persons when a third party is involved.296 

The third party and customer squarely fall within the ambit of direct coercion 

amounting to “abuse of power or of a position of vulnerability” of the person providing 

the sexual service.297 

The number of countries that have incorporated the Nordic legal framework, in 

various permutations, into their legislative system bears witness to the growing 

concern around the vulnerability of those who sell sexual services as a result of a 

wide-range of socio-economic, psychological and cultural reasons, and the 

conclusion that harm reduction with a focus on demand is the most appropriate 

remedy. While it has been found to be a country-specific solution, the plight of illegal 

migrants and victims of trafficking who find themselves in prostitution remains a 

cross-cutting dilemma.  

  

 
294  Kingston and Thomas 2019 Crime, L and Soc Change 2. 
295  Waltman 2011 Women’s Studies Int Forum 468. 
296  Ambesjö, Eriksson and Lidholm Prostitution in Sweden 41–42. See also Waltman Working 

paper 40.  
297  Art 3(a) of the Palermo Protocol. The vulnerability of these persons is evident when mirrored 

against the reality of the “majority of young women and children being prostituted to older men 
under conditions of mostly desperate social circumstances, usually poverty, combined with prior 
sexual abuse that often leads to homelessness, sky-high levels of traumatic stress, and social 
stigmatization and marginalization.” Evidently the person “has no real and acceptable alternative 
but to submit to the abuse involved.” See Ambesjö, Eriksson and Lidholm Prostitution in Sweden 
9; Waltman Working paper 2 41. 
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3.4 The Indian legislative approach to adults providing, selling, and 

buying sexual acts 

At any given time during the nineteenth century, 25% of the British soldiers deployed 

in India were receiving treatment in hospital for venereal diseases.298 This had a 

direct impact on available manpower and resources. Military doctors crafted a 

specific socio-cultural solution to benefit the military. This solution comprised of ‘Lal 

Bazaars’ and lock hospitals. The Lal Bazaars were government-registered brothels 

requiring a weekly internal examination and resultant ‘prostitution registration ticket’ 

to ensure a healthy pool of women for the soldiers.299 If there were signs of illness, 

the person was detained in a lock hospital under guard until a certificate of discharge 

was issued.300 The 1872 census of Colonial India reflects the “regulation of brothels 

and registration of prostitutes through enumeration by religion and caste.”301 This 

system was later found to be devoid of efficacy and largely ignored the needs or 

circumstances of the women involved.302 It would further seem that instead of 

recognising the context in which the sale of sexual services occurred in India, the 

British, in an attempt to protect their military troops, were instrumental in the 

adoption of the Contagious Disease Act of 1868, thereby proffering a medically 

flawed solution to a socio-economic problem.303 Although this Act was repealed in 

1888, it had re-shaped much of the Indian social and legislative approach towards 

the sale of sexual services, and provided a template to be transposed to Britain and 

her colonies.304 In 1923, the Suppression of Immoral Traffic Act was passed into law 

 
298  Wald Punishing the prostitute and protecting the soldier DOI: https://lshtm.zoom.us/rec/play/ 

7V6DCHfWcESim3dHMhPuYq1rCcMbERAqBXQpFQZbOudk3PKzPDMhg_xfQs-
2rShb3UcM_dBkoeGlh-sB.RFYFBihaEROFJM2q?startTime=1602072091000). 

299  Wald Punishing the prostitute and protecting the soldier footnote 299 above.  
300  Wald Punishing the prostitute and protecting the soldier footnote 299 above. This approach was 

used as a template throughout the British Empire — see Ghosh 2004 Identity, Culture and 
Politics Rights 108; Goyal and Ramanujam 2015 Akron LR 1080. 

301  Ghosh 2004 Identity, Culture and Politics 108. 
302  Suffice to say that women who engaged in or were dedicated to engaging in the provision of 

sexual services for reward were not looked down upon until the British occupation. See Goyal 
and Ramanujam 2015 Akron LR 1078. Indian women were largely used as scape-goats to cover 
the moral failings of the military. It furthermore failed to acknowledge the varied entry points into 
selling sexual services, such as the aberration of the practice of Devadasi and the exploitation 
of these girls. See Wald Punishing the prostitute and protecting the soldier footnote 299 above. 
Further see Ghosh 2004 Identity, Culture and Politics 108. 

303  Goyal and Ramanujam 2015 Akron LR 1079. 
304  Goyal and Ramanujam 2015 Akron LR 1080. The colonial deprecation of women selling sexual 

services in Europe had not only been superimposed on the position in India but had served to 
obfuscate the underlying spiritual and mythological elements thereof, turning it and the women 
involved into aberrations. The result was that the foundation had been laid post-colonisation for 
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effectively legislating control over those who sold sexual services.305 The Immoral 

Traffic (Prevention) Act 104 of 1956, also referred to as the Suppression of Immoral 

Traffic in Women and Girls Act, was enacted soon after India’s independence in 

1947 from colonial rule,306 and becoming a signatory to the UN Convention for the 

Suppression of Traffic in Persons and of the Exploitation of Women in 1950.307 It 

served to criminalise behaviour peripheral to the sale of sexual services.308 

In keeping with the approach followed at the time, Article 23 of the Constitution of 

India prohibits trafficking in every form including commercial sexual exploitation of 

women and girls. The Indian Constitution is prefaced by a preamble which: 

...pledges to secure ‘socio-economic justice’ to all its citizens with stated 

liberties, ‘equality of status and opportunity’, assuring ‘fraternity’ and ‘dignity’ of 

the individual.309  

It furthermore guarantees the right to life and liberty,310 and prohibits discrimination 

on various grounds, such as race, caste, sex, or place of birth.311 In this context, 

gender inequality, poverty, rights, healthcare, and livelihood are central to the policy 

debates around the sale of sexual services in India.312  

Under threat of a constitutional challenge, the Suppression of Immoral Traffic in 

Women and Girls Act, 1956 was amended in 1986 and retitled in 1990 as the 

Immoral Traffic (Prevention) Act (ITPA).313 The ITPA criminalises peripheral activity 

and third-party involvement in the sale and purchase of sexual services, that is, the 

 
all activity except for the sexual act to be considered unlawful. See Goyal and Ramanujam 2015 
Akron LR 1080. 

305  Ghosh 2004 Identity, Culture and Politics 109. 
306  Ghosh 2004 Identity, Culture and Politics 109. 
307  Government of India Country report 2008 8.  
308  Datta https://www.thestatesman.com/opinion/spare-thought-sex-workers-1502936259.html 

(Date of use: 23 September 2021). 
309  The Constitution of India was adopted by the Constituent Assembly of India on 26 November 

1949 and became law on 26 January 1950. See Gaurav Jain v Union of India & Others Supreme 
Court of India (9 July 1997) para 2 (hereafter Gaurav Jain). 

310  Article 21 of the Constitution. 
311  Article 15 of the Constitution. 
312  Goyal and Ramanujam 2015 Akron LR 1073. India subsequently signed CEDAW on 30 July 

1980 and ratified it on 9 July 1993, thereby placing an obligation on India to combat the 
exploitation of prostitution. 

313  Gaurav Jain para 4; Datta https://www.thestatesman.com/opinion/spare-thought-sex-workers-
1502936259.html (Date of use: 23 September 2021); Goyal and Ramanujam 2015 Akron LR 
1081. 
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exploitation of prostitution314 e.g. brothel keeping,315 soliciting in public,316 living off 

of the earnings of prostitution317 or procuring a person for use in prostitution.318 The 

sale and purchase of sexual services is, however, not criminalised.319 There is 

therefore no deterrent for the person purchasing the sexual service. For all intents 

and purposes India follows a partially criminalised legislative approach in respect of 

the sale and purchase of sexual services.320 Section 2(f) of the ITPA defines 

 
314  Prakash 2013 Int Research J of Social Sciences 31. Goyal and Ramanujam 2015 Akron LR 

1082 explain that the amendment of the legal position shifted the legislative approach from a 
position of response (suppression) to one of prevention. Furthermore, it gave recognition to the 
fact that persons of both sexes are found in prostitution and not only women and girls.  

315  Section 5 of the Immoral Traffic (Prevention) Act, 1956; Datta https://www.thestatesman.com/ 
opinion/spare-thought-sex-workers-1502936259.html (Date of use: 23 September 2021). 
Although expressly criminalised, many people who sell sexual services do so in brothels. In 
exchange for accommodation, appointments, and protection, they share a large portion of 
earnings with the madam or brothel manager. See Prakash 2013 Int Research J of Social 
Sciences 32. The penalty for brothel-related offences range on a sliding scale from 1–5 years. 
See s 7(2) of the ITPA; Sonwani Prostitution in Indian society 6–7. 

316  Section 7 of the ITPA. 
317  Section 4 of the ITPA. In the matter of Renu Bansal, Deepak Chauhan, Rekha v UT Chandigarh 

High Court of Punjab and Haryana at Chandigarh Crl Revision (29 April 2009), the court held 
that in order to commit the offence provided for by s 4, the person must be over the age of 18, 
be knowingly living on the earnings of the ‘prostitute’, and that it is irrelevant whether the 
earnings relate to the prostitution of a child or minor. 

318  Section 5 of the ITPA. In the matter of Renu Bansal, Deepak Chauhan, Rekha v UT Chandigarh 
High Court of Punjab and Haryana at Chandigarh Crl Revision 1803 of 2001 (29 April 2009) 6, 
the court held that the “golden thread running through the section is that the sole purpose of the 
accused must be to procure a girl or woman for prostitution”. A person who procures a person 
for prostitution, with or without their consent; inducing a person to become an inmate of a brothel 
in contravention of s 5(1)(d) of the ITPA; taking a person from one place to another for 
prostitution or causing a person to carry on prostitution, in contravention of s 5(1)(b) of the ITPA, 
may be punished ranging from 3–14 years where it is against the person’s will. See Sonwani 
Prostitution in Indian society 7–8; All India Network of Sex Workers (AINSW) National 
consultation on protecting rights and dignity of sex workers executive summary. However, if a 
child is procured the period of imprisonment may be revised upwards to life imprisonment; or if 
it is a minor the period may be revised upwards to 14 years. See Sonwani Prostitution in Indian 
society 8; s 5(1)(d)(i) of the ITPA. The ITPA defines children as being under the age of 16 and 
minors as being between the ages of 16–18 years. See Committee on the Rights of the Child 
(CRC) India report 2003 para 1243. 

319  Shivam https//prostitution.procon.org/view.resource.php?resourceID=000772#canada (Date of 
use: 13 January 2020); Sonwani Prostitution in Indian society 6; Datta 
https://www.thestatesman.com/opinion/spare-thought-sex-workers-1502936259.html (Date of 
use: 23 September 2021); Saha et al 2008 NALSAR Student LR 1, 3; AINSW National 
consultation on protecting rights and dignity of sex workers 8. Although exploitation is 
criminalised specifically, Prakash 2013 Int Research J of Social Sciences 31 argues that “in 
reality prostitution does not exist without the exploitation”. In Kumari Sangeeta v the State and 
Another 1996 Cr R 129 (Delhi), the court held that neither sexual intercourse nor prostitution by 
itself is an offence. This creates the incongruence that prostitution itself is not illegal, but 
solicitation is. See Khandekar https://wwwlivemint.com/mint-lounge/features/how-sex-workers-
are-using-technology-to-service-clientes-during-the-lockdown-11590152476385 (Date of use: 
22 May 2020). 

320  ProCon https://prostitution.procon.org/countries-and-their-prostitution-policies/#india (Date of 
use: 10 November 2021); AINSW National consultation on protecting rights and dignity of sex 
workers 18; Goyal and Ramanujam 2015 Akron LR 1076.  
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‘prostitution’ as “the sexual exploitation or the abuse of persons for commercial 

purposes, and the expression ‘prostitute’ shall be construed accordingly.”321  

It is, however, argued that this legislation treats all women who sell sexual services 

as victims, irrespective of whether they identify as such.322 The matter of Gaurav 

Jain vs Union of India323 (hereafter Gaurav Jain) confirms this interpretation of the 

law in that the court held that women in prostitution, or the ‘flesh trade’ as it refers 

to it, should be viewed as victims of adverse socio-economic circumstances rather 

than as offenders in society. The ITPA provides that a person found to be in 

prostitution may apply to be placed in a protective home, corrective institution324 or 

under the supervision of someone appointed by a magistrate if they need care and 

protection.325 

The ITPA further provides that a special police officer and advisory body of five 

leading social welfare officers must be appointed for each area specified by the state 

government to deal with offences in terms of this Act.326 It also provides for the 

appointment of ad hoc trafficking police officers where sexual exploitation of a 

person occurs in more than one state and provides for circumscribed rights to 

search without a warrant and seizure of relevant items.327 Once a person who has 

been found to have sold sexual services is presented before a magistrate, they are 

examined by a registered medical practitioner to determine their age, detect any 

injuries as a result of sexual abuse and to ascertain the presence of any STIs.328  

 
321  In the matter of Renu Bansal, Deepak Chauhan, Rekha v UT Chandigarh High Court of Punjab 

and Haryana at Chandigarh Crl Revision (29 April 2009), the court held that the word ‘prostitute’ 
means the offer of a woman’s body for promiscuous sexual intercourse for hire, whether in 
money or kind; also see Prakash 2013 Int Research J of Social Sciences 31.  

322  AINSW National consultation on protecting rights and dignity of sex workers 19. 
323  Gaurav Jain 1–39. 
324  In terms of s 10 of the ITPA, a female offender found guilty of prostitution in the vicinity of a 

public place (s 7), or seduction or soliciting (s 8), may in lieu of imprisonment be detained in a 
corrective institution for two to five years for “instruction and discipline as are conducive to her 
correction”. 

325  Section 19 read together with s 21 of the ITPA. In addition to providing refuge, the protective 
homes provide “education and vocational training and arranging marriage for rehabilitation of 
inmates.” See CRC India report 2003 para 1263. 

326  Section 13 of the ITPA. 
327  Section 13(4) of the ITPA. 
328  Section 15(5–A) of the ITPA. 
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In the seminal public-interest case of Gaurav Jain,329 the Supreme Court directed 

the Government of India to do an in-depth study into the problem of prostitution and 

problems experienced by their children, and to develop prevention and rehabilitation 

programs and intervention.330 The court held that a child’s right to development 

“hinges upon elimination of prostitution. Success lies upon effective measures to 

eradicate root and branch of prostitution”.331 Another key tenet of this case was the 

need to determine an effective procedure to prevent prostitution and to bring the 

women and children affected thereby into mainstream society through the provision 

of care, protection, and rehabilitation.332 

 
329  Gaurav Jain 1–39. Gaurav Jain initially approached the court by way of public interest litigation 

to order that separate educational institutions be established for the children of those engaging 
in sexual services. See Gaurav Jain para 1. The court, however, took a more holistic approach 
and extended its reach by appointing an Advisory Committee under the chairmanship of Shri 
VC Mahajan to make suggestions for eradicating child prostitution; to provide guidance on 
considerations such as care, protection, treatment, development and rehabilitation of young 
victims, children, and girls in prostitution in red light areas; to exculpate them from the abuses 
of prostitution; to engage in law reform, if necessary, to prevent sexual exploitation of children; 
and to take various measures for effective enforcement thereof. I.e., with a focus on prevention, 
protection, support, and rehabilitation. See Gaurav Jain para 3. The Indian Penal Code 45 of 
1869 was amended to give effect to this case. Sections 361, 366, 366A, 366B, 372 and 373 
make kidnapping unlawful. See CRC India report 2003 para 95. Due to the precarious situation 
children of women selling sexual services find themselves in, the court held that any such child 
should automatically be considered to be a neglected child. See Gaurav Jain para 17. Article 
19 of the UN Declaration of the Rights of the Child (1959), to which India is a signatory, enjoins 
States Parties to take all necessary measures, whether legislative, administrative, social, or 
educational, to protect a child from all forms of physical or mental violence, injury or abuse, 
neglect or negligent treatment, maltreatment or exploitation including sexual abuse, while in the 
care of parents, legal guardians or any other person who has the care of the child. This Article 
presents protective measures which should be taken to support the child and those who have 
care of the child. These measures include effective procedure for the establishment of social 
programs. A neglected ‘juvenile’ is defined in ss 2(12) and (14) of the Juvenile Justice (Care 
and Protection of Children) Act, 2015 to mean a child under 18 who, among others, lives in a 
brothel or with a prostitute or frequently goes to any place used for prostitution or any other 
person who leads an immoral, drunken or depraved life; or who is likely to be abused or exploited 
for immoral or illegal purposes of unconscionable gain. A police officer or any other person or 
organisation authorised by the state may take charge of any child they consider to be neglected 
and bring such child before a Juvenile Welfare Board for rehabilitation, care, and protection of 
the child. Based on Article 19 of the Declaration of the Right of the Child and the Juvenile Justice 
Act, 2015, the court may separate the child from his or her mother and place the child in a 
corrective institution, alternative care, which could include foster placement or adoption. The 
Central Social Welfare Board and the Ministry of Social Justice and Empowerment provides 
financial assistance to NGOs to run Development and Care Centres for the children of persons 
in prostitution. The centres are set up in red-light areas and provide crèche and day-care 
facilities, educational support programmes, supplementary nutrition, healthcare, counselling, 
excursions, etc. See CRC India report 2003 para 1264. 

330  CRC India report 2003 para 239. One example of an intervention is the placement of cradles at 
strategic points within and outside hospitals to offer the alternative of adoption to girls who would 
otherwise be aborted or killed at birth. Financial support is given to certain parents as an 
incentive to provide for the education and marriage of a girl. However, only parents who have 
undergone sterilisation after having one or two girl children may benefit from this program.  

331  Gaurav Jain para 15. 
332  Gaurav Jain paras 17, 19. 
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A preliminary observation of the court in Gaurav Jain was that the focus of the state 

was more on rehabilitation as opposed to prevention of the crime.333 The court held 

that to effectively implement the law that self-employment training should be 

provided in “weaving, knitting, painting and other meaningful programmes to provide 

a regular source of income”.334 Consequently, a system of micro-credit has 

developed to provide poor women in the informal sector with low transaction 

costs.335  

The court set specific timelines and instructed that periodical progress as to funding 

and enforcement should be submitted to the registry of the court. In doing so, the 

court recognised that:  

...society is responsible for a woman’s becoming victim of circumstances. The 

society should make reparation to prevent trafficking in the women, rescue them 

from red light areas and other areas in which the women are driven or trapped 

in prostitution. Their rehabilitation by socio-economic empowerment and justice, 

is the constitutional duty of the State.336  

Trafficking of children from rural areas for purposes of sexual exploitation is 

particularly rife in India.337 In 2001, India launched a recovery and reintegration 

scheme for victims of trafficking called Swadhar. The scheme caters for women in 

difficult circumstances, including women and children rescued from trafficking.338 

Subsequently, India signed the South Asian Association for Regional Cooperation 

(SAARC) Convention on Preventing and Combating Trafficking in Women and 

Children for Prostitution on 5 January 2002.339 The Department of Women and Child 

Development in partnership with NGOs address trafficking through a two-prong 

approach, namely prevention at source and rescue, and rehabilitation at destination 

 
333  According to Sonwani Prostitution in Indian society 14, the prevailing understanding in India is 

that prostitution is a social evil deserving of a preventative action plan of which rehabilitation 
forms an integral part. He reflects that rehabilitation has two interlinked parts, namely physical 
and psychological rehabilitation.  

334  See Gaurav Jain para 26. 
335 CRC India report 2003 para 1266. 
336  See Gaurav Jain para 52. 
337  See US Dept of State TIP Report 2022 284. 
338  In partnership with NGOs, this holistic program provides immediate shelter, counselling, social 

and economic rehabilitation through education and upgrading of skills, medical and legal 
support. See CRC India report 2003 para 52. 

339  Being a signatory places an obligation on India to cooperate with Afghanistan, Bangladesh, 
Bhutan, the Maldives, Nepal, Pakistan, and Sri Lanka in this regard. See CRC India report 2003 
para 51. 
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areas.340 Furthermore, for the purpose of trafficking for the sale of sexual services, 

the Indian Penal Code 45 of 1869 (Indian Penal Code) explains that ‘exploitation’ 

includes “prostitution or other forms of sexual exploitation”.341 Consent is irrelevant 

for this offence.342 Section 370 harshly punishes a public servant or a police officer 

involved in trafficking of a minor and section 376C of the Indian Penal Code 

specifically and severely criminalises sexual intercourse by a person in authority, 

where such person abuses their position to induce or seduce any person either in 

the first person’s custody or under their charge or present in the same premises to 

engage in sexual intercourse.343  

3.4.1 The socio-economic complexities underpinning and intersecting with or 

giving rise to the sale of sexual acts for reward in India 

The prevailing broader socio-economic context in India reflects that although the 

recorded unemployment rate is 7.5%,344 two-thirds of the 1.4 billion strong 

population lives in poverty.345 A survey by UNAIDS in 2016 indicates that there were 

657,870 people offering sexual services for sale from more than 1,100 red-light 

areas in India.346 However, a figure of three million people is repeated in a number 

of more recent sources, including by the Ministry of Women and Child Development 

in the Government of India and lobby groups in favour of decriminalisation.347 There, 

 
340  Prevention initiatives include empowerment, awareness-raising, education and vocational 

training, poverty alleviation, microcredit schemes and self-help groups. See CRC India report 
2003 para 53. 

341  The Indian Penal Code was amended by the Criminal Law (Amendment) Ordinance 13 of 2013. 
342  Section 370 of the Indian Penal Code. 
343  These offences are non-bailable. The Indian Evidence Act, 1872 (as amended by the Criminal 

Law (Amendment) Ordinance, 2013) provides that for the purpose of an offence under s 376C 
of the Indian Penal Code, evidence of the character of a victim or of such person’s previous 
sexual experience is not relevant in respect of consent or the quality of consent. 

344  CMIE https://unemploymentinindia.cmie.com/CMIE (Date of use: 11 January 2022). 
345  Population data as of 12 January 2022, based on UN Worldometer https://www.worldometers. 

info/world-population/india-population/ (Date of use: 12 January 2022). India is one of the 
poorest countries in the world. Its most vulnerable members of society are its women and 
children. See SOS Children’s Villages Canada https://www.soschildrensvillages.ca/news/ 
poverty-in-india-602 (Date of use: 12 January 2022). India furthermore hosts a number of 
refugees originating from Tibet/China, Sri Lanka, Burma and Afghanistan. 

346  Datta https://www.thestatesman.com/opinion/spare-thought-sex-workers-1502936259.html 
(Date of use: 23 September 2021); Khandekar https://wwwlivemint.com/mint-
lounge/features/how-sex-workers-are-using-technology-to-service-clientes-during-the-
lockdown-11590152476385 (Date of use: 22 May 2020). 

347  Goyal and Ramanujam 2015 Akron LR 1072; Sonwani Prostitution in Indian society 6; AINSW 
National consultation on protecting rights and dignity of sex workers 1; Prakash 2013 Int 
Research J of Social Sciences 37. 
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however, does not seem to be authentic data on the exact numbers and distribution 

in the various states of India.348 It is, however, particularly alarming that Goyal and 

Ramanujam report that the estimate of the Ministry of Women and Child 

Development is that 40% of the three million people selling sexual services are 

children.349 

Contrary to the conclusions drawn by the medical practitioners tasked with treating 

the exponential spread of venereal disease in the nineteenth century, the complexity 

faced by people providing sexual services for sale in India is best understood 

against the backdrop of the intertwining of mythology, religion, class, patriarchy, and 

poverty. Due to the multiple and often co-existing drivers triggering entry into 

prostitution, the presentation of what the sale of sexual services symbolises for 

some stands in stark contrast to the lived experience of those engaging in it. It is 

uncontested that there are many layers to the complexity of prostitution in India, 

including that of its colonial heritage and caste system, internal trafficking, and large-

scale rural displacement.350 It needs to be investigated within this context. 

In Indian mythology, women who provide sexual services are portrayed as celestial 

demigods, highly accomplished in music and dance, and described as “perfect 

embodiments of unsurpassed beauty and feminine charms”.351 Despite the symbolic 

deification of these women, they were evidently used as commodities.352 The 

 
348  Datta https://www.thestatesman.com/opinion/spare-thought-sex-workers-1502936259.html 

(Date of use: 23 September 2021). 
349  Goyal and Ramanujam 2015 Akron LR 1072. Although available research on age of entry and 

representation is dated, it provides an indication of the current composition. In 2003, the Central 
Social Welfare Board found that 30% of people selling sexual services were below the age of 
18 years and that 15% had started selling sexual services before their 15th birthday. See CRC 
India report 2003 para 239. An earlier study of six metropolitan cities revealed that 75% of those 
in prostitution are below the age of 20 and at the time of induction into prostitution 9% are below 
15 years old. See Gaurav Jain para 21. There is an increased demand for younger children in 
prostitution as it is assumed that they do not have HIV. Children are, therefore, used for 
advertising for sex tourism. A number of girl children are kept in brothels but are kept hidden. 
Evidence in a government study, confirmed by social workers in red-light districts reflect that 
30% of people who sell sexual services in the main cities were under the age of 20 and that just 
under 40% of them entered into prostitution while under the age of 18. It would seem as if the 
majority of these women originate from rural areas and have been trafficked with or without the 
consent of their families. See CRC India report 2003 paras 1250–1254. 

350  Goyal and Ramanujam 2015 Akron LR 1117. 
351  Sonwani Prostitution in Indian society 1. 
352  Gaurav Jain para 27; Prakash 2013 Int Research J of Social Sciences 32. Historically, it is 

recorded that Indian kings developed a system of ‘guest prostitution’ whereby visiting kings 
would be provided with maidens as a token of friendship. See Sonwani Prostitution in Indian 
society 2. 
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devadasi system of parents dedicating and offering young girls to dance in the 

service of temples during prayers seems to have emerged in the third century, and 

is still one of the key drivers of young girls entering a life of sexual exploitation.353 In 

time, this practice has been adulterated resulting in these young girls being sexually 

exploited by the priests at the temples, and after their term of service ends being left 

to fend for themselves on the streets, oftentimes turning to the sale of sexual 

services.354  

The most prevalent entry points, with some overlap, are as follows:   

• Abduction of young girls from their villages.355  

• The devadasi system.356 

• Childhood sexual abuse, rape, or prior sexual experience.357 

• Being a female child of a person who sells sexual services.358  

 
353  Datta https://www.thestatesman.com/opinion/spare-thought-sex-workers-1502936259.html 

(Date of use: 23 September 2021). 
354  See Gaurav Jain para 27. Their position is particularly precarious as they are illiterate and have 

no support system either financial or relational. 
355  Abduction is reported to account for 35% of all cases of prostitution. Sonwani Prostitution in 

Indian society 3; CRC India report 2003 para 236. Prakash 2013 Int Research J of Social 
Sciences 34 submits that kidnapping is common and that the age group ranges from 10–40 
years of age.  

356  Once they have endured a period of concubinage, they become accessible to the general 
market providing the sale of sexual services. India’s CRC Report reflects that 50% of all 
prostitutes in the region Maharashtra began as devadasis. See CRC India report 2003 para 235. 
Sonwani Prostitution in Indian society 3–4 reports that overall, 20% of child prostitution is caused 
by the devadasi system. See also CRC India report 2003 para 236. If they end up in brothels, 
they are subjugated through beatings, kept under a system akin to house arrest and physically 
forced to entertain customers. See Sonwani Prostitution in Indian society 6. The Advisory 
Committee set up by the court in the Gaurav Jain matter found that a large proportion of women 
in prostitution are children in any given area. See Gaurav Jain para 20; Prakash 2013 Int 
Research J of Social Sciences 32. The Department of Women and Child Development has 
developed various interventions for the welfare of these girls. See CRC India report 2003 para 
1273. From 1 July 1997, a monthly pension of Rs300 is allocated to devadasis who are over 40 
and earn less than Rs15000. Financial assistance of Rs10 000 is also given to unmarried 
devadasis for marriage or the marriage of her daughter. Assistance is given to NGOs to dispel 
myths around the practice and assistance is given to devadasis to start their own businesses. 

357  The stigma of rape results in the belief that the young woman is ‘used goods’, she may be 
chased from her home or may try find safety away from home if the abuse has occurred at 
home. 76% of women in Bangalore reported sexual abuse in childhood. See CRC India report 
2003 para 419. It is further reported that 8% of child prostitutes found themselves in red-light 
areas after fleeing incest. See Sonwani Prostitution in Indian society 4; CRC India report 2003 
para 236. This aligns with the experience of women who have had sexual experience, have 
been widowed or divorced. Culturally, such a woman has outlived her purpose as she is no 
longer a virgin and cannot be married again. See Sonwani Prostitution in Indian society 4. 

358  It is reported that 98% of these children end up being sold for sexual services due to the 
environment they find themselves in and the lack of alternatives. In Gaurav Jain vs Union of 
India para 55, the court held that children of people selling sexual services and particularly the 
girl child need to be diverted away from being inducted into a lifestyle of selling sexual services, 
due to the inter-generational nature thereof. The focus should be on vocational training and 
alleviating the inequality of their socio-economic circumstances. Sonwani Prostitution in Indian 
society 14; CRC India report 2003 para 1257. 
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• Destitute and abandoned girls among the street children and young girls 

in urban slums are commonly victims of exploitation and sexual abuse.359  

• Poverty giving rise to families selling their daughters or exploiting them for 

financial gain.360 

A range of factors, some structural and others blatantly criminal, contribute to the 

entry of mostly girls and women into the sale of sexual services in India. Embedded 

patriarchy and socialised gender prejudice against women is exacerbated by the 

widespread poverty and laws and policies which serve to aggravate social inequities 

and marginalisation of this community.361 The position of those who sell sexual 

services is particularly precarious.362 They do not have secure housing and 

depending on whether they are devadasi or not, support parents in respect of the 

former and family members and children in respect of the latter.363 It is intuitive that 

the older they get, the less they earn.  

Saha et al argue that the ITPA’s approach of ‘rescuing’ and ‘rehabilitating’ people 

who sell sexual services by putting them in ‘safe houses’ and reintegrating them into 

society and ‘respectable employment’ is flawed as it is based on the assumption 

that all people who sell sexual services are exploited, and that to sell sexual services 

is immoral.364 It views with contempt the raids by police, arrest of brothel keepers 

and rescue of people selling sexual services and the pursuant forcible displacement 

and detention of these people in order to provide them with a variety of skills in 

 
359  CRC India report 2003 para 236. 
360  Two thirds of their families live below the poverty line and are either from “scheduled castes” or 

from “backward classes” indicating castes which are educationally or socially disadvantaged. 
See CRC India report 2003 para 1254. 

361  Sonwani Prostitution in Indian society 5 reports that an estimated 40% of India’s population are 
unable to meet basic survival needs like food, clothing, and shelter, i.e., 400 million people living 
in poverty. Prakash 2013 Int Research J of Social Sciences 32 submits that most people who 
sell sexual services in India are poor, unmarried, lack skills to support themselves and are drawn 
into prostitution at a young age. It would, however, seem that the demographic is determined 
by the location. E.g., in rural Miraj, the practice of dedicating the eldest daughter as a devadasi 
to the local temple is rife. The practice is considered normal within this society. The 
normalisation of entry into prostitution at a young age has direct implications for healthcare. 
Most women are illiterate as education is not prioritised for girls. See Gadekar 2015 Int Research 
J of Social Sciences 69. 

362  Gadekar 2015 Int Research J of Social Sciences 70. 
363  Gadekar 2015 Int Research J of Social Sciences 69. It is reported that nearly one third of the 

families of people who sell sexual services rely solely on this income, rendering particularly 
women to head up their households. See AINSW National consultation on protecting rights and 
dignity of sex workers 1, 11. 

364  Saha et al 2008 NALSAR Student LR 1, 2. 
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handcrafts.365 Although aimed at rehabilitation, it would seem that detention at 

rehabilitation homes does not have the desired outcome. Saha et al submit that they 

are not provided with marketable skills and may even be exploited further at these 

sites.366 It is furthermore argued that although the intention of the ITPA is to improve 

the conditions of people selling sexual services in India, it has not achieved this aim. 

To the contrary, it would seem that the outcome of this legislative approach has 

been to subject people who sell sexual services to arrest (disproportionately to other 

role-players); police harassment; and abuse and harassment by pimps, brothel 

owners and criminals.367 In practice, the ITPA approach entails a police raid, the 

arrest of brothel keepers and the ‘rescue’ of those selling sexual services.368 

Thereafter, those rescued are in effect detained in alternative housing in the “care 

and protection of the Court”,369 and reskilled in crafts. It is argued that the removal, 

placement, and detention of a person selling sexual services in terms of clause 20 

of the ITPA violates the fundamental right to privacy of the person selling sexual 

services.370 Poverty and limited education are drivers in respect of entry into 

prostitution.371 The eradication of the sale of sexual services through criminalisation 

is, therefore, debatable. What would seem to be needed is providing this vulnerable 

group with education and alternative employment opportunities which are 

sustainable.372 If the reasons for “choosing” to sell sexual services are a result of 

the socio-economic context, then the solution would arguably be found in changing 

the socio-economic context. 

 
365  Saha et al 2008 NALSAR Student LR 1, 2. The Observer Research Foundation in India 

documents India’s struggles with human rights violations in the form of caste discrimination, and 
amongst others child prostitution and lack of implementation of its constitutional and legal 
framework for protecting human rights. Lahiri International human rights standards: How does 
India measure up? 2. 

366  Saha et al 2008 NALSAR Student LR 1, 6. 
367  Saha et al 2008 NALSAR Student LR 1, 4; AINSW National consultation on protecting rights 

and dignity of sex workers 21. 
368  Section 16 of the ITPA; Goyal and Ramanujam 2015 Akron LR 1086 exposit how this provision 

is abused to the detriment of those selling sexual services as brothel owners are rarely in the 
brothels and those in the brothels are forced to give favours to or bribe the police not to shut the 
brothel down. 

369  Section 19, 20 of the ITPA. 
370  Goyal and Ramanujam 2015 Akron LR 1082. 
371  In India, girls are either not sent to school or their education is curtailed, leaving them illiterate. 

They face a triad of challenges, namely poverty, hardship, and gender. Half of the 83% of girls 
registered for school in India drop out before they turn 12 years old. See CRC India report 2003 
para 235.  

372  Goyal and Ramanujam 2015 Akron LR 1120. 
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3.4.2 Challenges and gaps in the Indian legislative approach: based on an 

intrinsic flaw, structural or to do with implementation 

Increasingly there seems to be a realisation that a multi-faceted collaborative 

solution is needed to address the social and economically complex challenges faced 

by those who sell sexual services and their children and of children, such as the 

devadasi.373 The National Mission for Empowerment of Women has developed a 

‘Social Inclusion Plan’ for multi-sectoral provisioning of services to those selling 

sexual services within the greater framework of provisioning for all in need (not only 

those who sell sexual services).374 

It is reported that most people selling sexual services in India are HIV-positive and 

have a range of other STIs.375 Despite the high infection rate, it is reported that 80% 

of people who sell sexual services use a condom.376 The peer-led education on 

HIV/AIDS in Sonagachi, the red-light district of Kolkata, assisted by NGOs and 

funded by international donors, with direct support and assistance from the 

government, has been lauded as a model of best practice by the WHO.377 It has not 

 
373  In 2013, the National Consultation on Protecting Rights and Dignity of Sex Workers brought 

together representatives of AINSW, parliamentarians, and delegates from the Planning 
Commission, the National Women’s Commission, the National Rural Livelihood Mission, the 
National Mission on Empowerment of Women and National AIDS Control Organisation (NACO). 
Although certain consultation stakeholders promote full decriminalisation and a change in the 
legal framework, it is generally recognised that implementation of the law and service delivery 
to this vulnerable community are problematic. See AINSW National consultation on protecting 
rights and dignity of sex workers 13, 21. 

374  AINSW National consultation on protecting rights and dignity of sex workers 23. Nutrition 
security has particularly been flagged as a critical need for people living with HIV. The NACO is 
supportive of linking all marginalised groups (including those who sell sexual services) with 
existing social protection mechanisms provided by a collective of government departments. It is 
reported that in 2013 there were 2.1 million HIV-positive persons being provided with care and 
support in India. 85% of those selling sexual services were receiving support and the HIV 
prevalence amongst those selling sexual services had reduced from 10.3–2.6% over the past 
decade. See AINSW National consultation on protecting rights and dignity of sex workers 5. 

375  Sonwani Prostitution in Indian society 6. While awareness of HIV is high, this is not the case for 
other STIs. Gadekar 2015 Int Research J of Social Sciences 70–71 argues that the low social 
and economic status of those who sell sexual services results in a poor understanding of the 
health challenges that accompany the sale of sexual services.  

376  AINSW National consultation on protecting rights and dignity of sex workers 5. 
377  This project was spearheaded in 1992 by the Government of India, through the All India Institute 

of Hygiene and Public Health in collaboration with NGOs; Ghosh 2004 Identity, Culture and 
Politics 110; Ghose et al 2011 SAGE Qualitative Health Research 587. According to AINSW 
National consultation on protecting rights and dignity of sex workers 24, UNAIDS emphasises 
the importance of recognising people who sell sexual services “as key actors in designing, 
implementing and monitoring programmes meant for them”. The integrated, structural approach 
has also been recognised for reducing violence and HIV risk in this population. See Decker et 
al BMC Public Health 2018 2; Goyal and Ramanujam 2015 Akron LR 1108. One of the unique 
aspects of the Sonagachi HIV/AIDS Intervention Program is that it used brothels (although 
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only resulted in the uptake of use of condoms and a drop in infections, but gave rise 

to the forming of the collective Dubar Mahila Samanwaya Committee (DMSC) in 

Kolkata which continues to coordinate peer-led education and advocates for the 

rights of those who sell sexual services.378 Goyal and Ramanujam, however, still 

submit that due to inequality, financial need and the involvement of third-party 

exploiters, such as pimps, brothel owners and the like, the bargaining power of 

people selling sexual services is low, resulting in inconsistent condom use.379 

Furthermore, although the National Aids Policy 1997 prescribes that no person may 

be forced to undergo HIV testing, Saha et al submit that this is occurring, and that 

health-care workers refuse treatment and admission to facilities based on the 

premise that people selling sexual services are carriers of AIDS.380 Harassment, 

abuse, and violence from law-enforcement officials are a common refrain throughout 

the research.381 It is argued that the current legal framework exposes people who 

 
illegal) as a springboard for its interventions. It is estimated that about 85% of people selling 
sexual services do so from a brothel, and that only around 13% do so from a street-based 
setting. Most people who sell sexual services from a brothel do so from a room that they share 
with their families and babus (long-term customers), which they vacate for paying customers. 
See Ghose et al 2011 SAGE Qualitative Health Research 587; 589. 

378  Condom usage has increased from 4% in 1992 to between 65–80% in 2001, and HIV 
prevalence among those who sell sexual services in Sonagachi is between 8–10% compared 
to 60% in other red-light areas. See Saha et al 2008 NALSAR Student LR 7–8. It is reported 
that the peer-led program should be credited with the reduction of HIV prevalence among people 
who sell sexual services to 2.6%. See AINSW National consultation on protecting rights and 
dignity of sex workers 5, 15, 25; Ghose et al 2011 SAGE Qualitative Health Research 587. In 
the red-light district of Maharashtra, the collective SANGRAM has spawned two collectives of 
2000 and 3000 members respectively. They oversee a peer-led education and condom 
distribution program which promotes ‘responsible sex’ as opposed to ‘safe sex’. It not only 
provides access to treatment, including anti-retroviral treatment but provides education to the 
children of those who sell sexual services in order to minimize the stigma they experience in 
mainstream school. It has empowered those who sell sexual services to challenge exploitation 
by madams and pimps. It could, therefore, be argued that the establishment of these collectives 
has provided better access to healthcare, financial credit, and education. See Saha et al 2008 
NALSAR Student LR 10–12. 

379  It is argued that the criminalisation of the sex industry increases social stigma, forces these 
persons to live in precarious circumstances and, therefore, exposes them to a higher risk of 
exposure to and exploitation by third party actors such as pimps and the police. See Goyal and 
Ramanujam 2015 Akron LR 1109–1110. 

380  Saha et al 2008 NALSAR Student LR 5; Goyal and Ramanujam 2015 Akron LR 1084. 
381  AINSW National consultation on protecting rights and dignity of sex workers 8; Gaurav Jain 

paras 2, 20. It is reported that much of the coercion and violence originates from the negotiating 
environment (haggling with clients) by people who sell sexual services from the street. See 
Ghose et al 2011 SAGE Qualitative Health Research 592; Sonwani Prostitution in Indian society 
6. The most common shortcomings identified by Sonwani Prostitution in Indian society 8–9 are 
a lack of priority; insensitivity; victimisation of the victim; incomplete investigations; and a lack 
of a database. Goyal and Ramanujam 2015 Akron LR 1083 argue that the overall illegality 
causes further exploitation in that it generates income for third parties, such as pimps, brothel 
owners and corrupt police, who negotiate the sale and provision of sexual services. It is argued 
that the existing legislative framework acts as an enabler for pimps and other third parties due 
to the disproportionate vulnerability of people selling sexual services under the current law. 
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sell sexual services to police harassment based on the fact that all accompanying 

acts are illegal.382 This, in turn, provides an opportunity for the police to extort money 

in exchange for release from custody.383 Others who are less fortunate are reported 

to be physically abused.384 A number of police laws and municipal laws related to 

public decency, health and nuisance are employed by the police to arrest or harass 

those who sell sexual services.385 Where the police are in collusion with pimps and 

brothel owners, only the person selling sexual services is arrested and convicted.386 

If she is released on a fine paid by a pimp or brothel owner, the money will need to 

be repaid.387 Irrespective of the outcome, the person providing the sexual service is 

placed in an even more precarious position. Evidence from India has, however, 

shown how tackling social injustice and mistreatment by the police as part of a peer-

led HIV prevention intervention has resulted in fewer arrests, more explanation of 

reasons for arrest, and fairer treatment by the police, as well as decreased violence 

against those who provide sexual services.388  

Those who sell sexual services also face barriers when trying to access social 

services generally available to all citizens, thereby further limiting their involvement 

in broader society and options in respect of economic survival. These barriers stem 

mainly from the reasons of entry into the sex trade. E.g., people who sell sexual 

 
Rather than providing the person selling sexual services with protection, they allow clients to 
treat the person any way they like and who, with sufficient payment, will never be checked for 
violent tendencies. The proposed theory is that if prostitution is decriminalised, this will 
recognise the rights of those who sell sexual services to work and enforce contracts and negate 
the need for pimps and the police in respect of enforcing or abusing criminal sanctions against 
those who do. Further, that clients will be bound by contract from committing violence and to 
practice safe sex. This solution is somewhat myopic as it does not consider the complexities 
involved in the power differentials which may only be enhanced by the legalising of the conduct 
of third-party actors. 

382  Saha et al 2008 NALSAR Student LR 3; Goyal and Ramanujam 2015 Akron LR 1083. 
383  Saha et al 2008 NALSAR Student LR 4; AINSW National consultation on protecting rights and 

dignity of sex workers 21. 
384  Saha et al 2008 NALSAR Student LR 4. 
385  Goyal and Ramanujam 2015 Akron LR 1084. 
386  It is reported that police officers pay bribes “to be transferred to police stations in red light 

districts as it becomes a significant source of earnings for the policemen”. See Goyal and 
Ramanujam 2015 Akron LR 1087. 

387  Goyal and Ramanujam 2015 Akron LR 1086. 
388  Platt et al 2018 PLoS Med 84, 99. A cautionary note is that most evaluations of community-led 

health interventions have been limited to HIV prevention and have been implemented in India, 
the Dominican Republic, and Brazil. See Platt et al 2018 PLoS Med 147, 148. Resolutions 
discussed at the National Consultation on Protecting Rights and Dignity of Sex Workers included 
the sensitisation of government officials through training of the police at the Police Academy 
and the judiciary through the National Judicial Academy for the Judiciary by trainers involving 
people who sell sexual services as resource persons. This seems to have been taken on board. 
See AINSW National consultation on protecting rights and dignity of sex workers 19. 
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services find it difficult to access the Voter Card389 and Aadhaar Card,390 and welfare 

schemes like pension or educational facilities for their children due to a lack of 

identification and proof of residence.391 The government has, however, made 

incremental inroads in respect of these barriers. In certain areas, 60% of persons 

who sell sexual services have gained access to Ration Cards, Voting cards and 

other documents.392 The DMSC has further sought to address the financial 

insecurity of its members by establishing a credit cooperative, the Usha 

Multipurpose Cooperative Society.393 The original Sonagachi programme has, 

 
389  The Voter Card is a government issued identity card which also allows a citizen to vote and 

access services. See Bankbazaar https://www.bankbazaar.com/voter-id/how-to-download-
voter-id-card-online.html (Date of use 23 January 2022). 

390  The reason so few people have Aadhaar cards despite a 2015 government resolution 
recognising the difficulties faced by people who sell sexual services in accessing Aadhaar cards 
is mostly due to not being able to provide proof of residence or identity. See Nambia 
http://timesofindia.indiatimes.com/articleshow/63086326.cms?utm_source=contentofinterest&
utm_medium=text&utm_campaign=cppst (Date of use: 23 September 2021). The Aadhaar 
number is a 12-digit random number issued by the UIDAI (“Authority”) to residents of India after 
they have completed a verification process laid down by the Authority. Any individual, 
irrespective of age and gender, who is a resident of India, may voluntarily enrol to obtain an 
Aadhaar number. However, certain demographic and biometric information are required during 
the enrolment process; the application cost therefor is free. See Government of India 
https://uidai.gov.in/what-is-aadhaar.html (Date of use 23 September 2021). All persons with an 
Aadhaar card qualified to receive Rs1,500 as support during Covid-19.  

391  AINSW National consultation on protecting rights and dignity of sex workers 1–2. This is despite 
a 2015 government resolution recognising the difficulties faced by people who sell sexual 
services and the commitment to making the applications more accessible. See Nambia 
http://timesofindia.indiatimes.com/articleshow/63086326.cms?utm_source=contentofinterest&
utm_medium=text&utm_campaign=cppst (Date of use: 23 September 2021). 

392  AINSW National consultation on protecting rights and dignity of sex workers 16. During the 
Covid-19 pandemic, the Union Ministry of Social Justice and Empowerment for relief, allotted 
Rs50 000 000 to the working classes, which represent 95% of the population. See Chaudhary 
https://www.thecitizen.in/index.php/en/newsdetail/index/7/ 18870/just-1-of-transpersons-and-
sex-workers-receive-government-relief-so-far (Date of use: 23 September 2021). However, it 
was necessary to have an Aadhaar card to receive the bank payments of Rs1,500. As many 
people who sell sexual services do not have the necessary identity documents, or are not willing 
to divulge their personal information, they do not have voter cards or Aadhaar cards and 
consequently could not access assistance. See AINSW National consultation on protecting 
rights and dignity of sex workers executive summary 1–2. It is reported that only 5000 people in 
this vulnerable community received the allotted funds. See Chaudhary 
https://www.thecitizen.in/index.php/en/newsdetail/index/7/18870/just-1-of-trans persons-and-
sex-workers-receive-government-relief-so-far (Date of use: 23 September 2021). 
Consequently, it is reported that those living on the fringes of Indian society have been 
disproportionately affected by the nationwide Covid-19 lockdowns. See Datta 
https://www.thestatesman.com/opinion/spare-thought-sex-workers-1502936259.html (Date of 
use: 23 September 2021). Survival mechanisms have included receiving food hand-outs from 
the police and NGOs, returning home to villages, or engaging in phone sex. See Khandekar 
https://wwwlivemint.com/mint-lounge/features/how-sex-workers-are-using-technology-to-
service-clientes-during-the-lockdown-11590152476385 (Date of use: 22 May 2020). 

393 In 2007, it had a membership of 6000 people with an annual turnover of Rs52 million. See Saha 
et al 2008 NALSAR Student LR 9. One of the identified solutions to address financial insecurity 
is a co-operative credit society led by NGOs with or without government assistance. Financial 
assistance or credit will allow them to avoid exploitation by money lenders or the bank. See 
Sonwani Prostitution in Indian society 8; CRC India report 2003 para 1266. 
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therefore, successfully extended its reach from a preventative intervention project 

“to wider sociological issues associated with the AIDS question”.394  

There is considerable evidence of the prevalence of internal trafficking particularly 

of young girls as a source of supply for the sex trade and the concomitant role that 

exploitation plays as an entry point. Various collectives are, however, in support of 

full decriminalisation395 and for trafficking to be distinguished from the sale of sexual 

services.396 The DMSC has formed an ‘anti-trafficking wing’ through the 

establishment of a number of self-regulatory boards, “whose members include 

representatives from the National Human Rights Commission, the National 

Commission for Women and the Indian Bar Association”397 with the aim of 

eradicating child prostitution and the forced entry into the sale of sexual services. It 

is unclear whether the devadasi system is included in DMSC’s call for eradicating 

child prostitution. However, it is unsurprising that the call for awareness-raising and 

the eradication of harmful traditions such as devadasi is increasing.398  

Following earlier observations that the stigma attached to the sale of sexual services 

manifests in the refusal of schools to admit the children of those who sell sexual 

services,399 and by the court in Gaurav Jain that the juvenile homes established to 

care for children of women who sell sexual services were not effectively managed 

and were not yielding the expected results,400 the view is now held that ‘positive 

 
394  Ghosh 2004 Identity, Culture and Politics 110. 
395  AINSW National consultation on protecting rights and dignity of sex workers 11. It is, however, 

important to differentiate between decriminalisation and legalisation. For some, the two 
frameworks are not synonymous. See Goyal and Ramanujam 2015 Akron LR 1104. 

396  AINSW, a collective of over 80 affiliated ‘sex worker’ organisations, was registered in 2011 to 
advance the Kolkata Platform of Action with a primary focus of advocating for decriminalisation 
of all prostitution-related offences, the recognition of the sale of sexual services as work and the 
right to self-determination. In summary, AINSW advocates for recognition of people who sell 
sexual services as fully recognised citizens and against exclusion and discriminatory practices; 
seeks the recognition of the sale of sexual services as ‘work’; motivates for people who sell 
sexual services to be afforded the rights given to other informal sector workers; calls for the end 
to the violence experienced by those selling sexual services; and the repeal of the proposed 
amendments to the ITPA which seeks to criminalise the purchase of sexual services. See 
AINSW National consultation on protecting rights and dignity of sex workers 12,15. 

397  Saha et al 2008 NALSAR Student LR 9. 
398  In terms of intervention, Gadekar 2015 Int Research J of Social Sciences 71 calls for the 

government and NGOs to design an exit strategy for women and girls who have been dedicated 
as devadasis. He suggests skilling and alternate income generation. Further that this should be 
coupled with housing security and awareness of the implications of all STIs and not just HIV.  

399  Saha et al 2008 NALSAR Student LR 4. 
400  Gaurav Jain para 17. The court had in para 42 instructed that these children should be “properly 

protected and psychologically treated, education imparted, and rehabilitation succeeded.” 
Furthermore, that they should be properly accommodated in facilities established to provide 
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steps’ have been taken to support the education of children of people who sell 

sexual services.401  

3.4.3 Winds of reform, policy, and legislative change  

Although the prevailing policy in India and the ITPA recognises persons who engage 

in sexual services as victims of coercion and circumstances, and being in need of 

rescue and rehabilitation,402 there is a vocal lobby advocating for the recognition of 

the sale of sexual services and related activity as ‘sex work’.403 It is argued that the 

current approach does not improve the lives of those who sell sexual services.404 

The rationale seems to be that decriminalising the peripheral offences linked to the 

sale of sexual services would recognise the unconstrained right to sell sexual 

services and protect them from violence.405 Connected to the recognition of the sale 

of sexual services as work is the call to remove any reference in the ITPA to anything 

related to the sale of sexual services such as brothels and people who sell or buy 

sexual services, thereby creating a distinction between the sale of sexual services 

 
education and rehabilitation. One of the supplementary recommendations made by the court 
was the establishment of a ‘save for the child’ scheme by the mothers of these children. See 
Gaurav Jain para 44. It was estimated that a woman in prostitution would spend Rs100 a month 
on her child. The scheme entails that if the mother deposits this amount into a bank account for 
her child, government will start contributing a matching amount for the benefit of the child. The 
court, however, suggests that government should extend the ‘Thrift Scheme of Women’ to the 
benefit of these children’s mothers as well. 

401  Shohel 2013 Child Studies in Diverse Contexts 13. A considerable effort is being made to stop 
the entry of girls into prostitution through the strengthening of the primary schools and focusing 
on education. See CRC India report 2003 para 1268. Although AINSW acknowledges that 
positive steps have been taken to support the education of the children of those who sell sexual 
services, they advocate for special support measures such as day and night shelters and 
residential schools for their children. See AINSW National consultation on protecting rights and 
dignity of sex workers 2. It also highlights the barrier to continuing school after primary school 
due to finances and the poor facilities of schools that are affordable to those selling sexual 
services, especially if they are not accessing any social benefits. See AINSW National 
consultation on protecting rights and dignity of sex workers 3, 16. 

402  The ITPA gives effect to this policy as it defines ‘prostitution’ as ‘sexual exploitation or abuse of 
persons for commercial purposes’ (s 2(f)). 

403  Saha et al 2008 NALSAR Student LR 1; AINSW National consultation on protecting rights and 
dignity of sex workers 6. Prior to the enactment of CEDAW’s General recommendation on 
trafficking in women and girls in the context of global migration 38 of 2020, CREA (a New Delhi-
based international women’s rights organisation), AINSW and several sex worker-led 
community-based organisations made a joint submission to the CEDAW Committee. The 
submission advocated that what it terms ‘sex work’ should not be conflated with trafficking, and 
that the sale of sexual services should be decriminalised completely and recognised as work. It 
emphasised that the criminalisation of the sale of sexual services leads to stigmatisation and 
emboldens law enforcement to arbitrarily harass, abuse and extort money from them. See 
AINSW and CREA Submission to the CEDAW Committee 2. 

404  Saha et al 2008 NALSAR Student LR 3. 
405  Goyal and Ramanujam 2015 Akron LR 1091. 
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and trafficking or exploitation.406 Prakash, however, points out that the narrative and 

consequently adopting policies recognising that a woman who sells sexual services 

is solely a victim or solely a ‘worker’ is deceptive due to the complexities and lived 

realities of the person who sells sexual services.407 

While it is argued that the benefit of fully decriminalising the sale of sexual services 

in India will mean that there will be a record of all the women selling sexual 

services,408 this assumption does not factor in that not all who do so would want to 

be included in a data-base in order to engage in the sale of sexual services as a 

registered economic activity. There is also no guarantee that, as argued, it will 

provide greater protection from criminal elements, stop sex trafficking, and control 

the spread of HIV. As already discussed, a significant impact has been had on the 

spread of HIV through non-legislative intervention.409 It is argued that the success 

of the Sonagachi programme is due to the identification of the unique needs of the 

people selling sexual services and the harnessing of structural changes involving 

the police and NGOs.410 For this reason it may be inappropriate to call for 

decriminalisation in the context of child and adolescent sale of sexual services or 

those introduced to this lifestyle as children, where it is argued that such “individuals 

have limited capacity to identify and respond to complex personal health and social 

needs”.411 Countervailing concerns are raised that brothels and advertising may 

appear in urban neighbourhoods around children, in turn exposing them to criminal 

elements.412 Further that the linkage to trafficking is undeniable, including the use 

of women in violent forms of pornography,413 or to be used as an outlet thereto. 

Although the alternative of specially designated areas where people selling sexual 

services are licensed has been touted, this is not supported by all persons selling 

sexual services or the persons who act as pimps or who may have trafficked 

 
406  Saha et al 2008 NALSAR Student LR 1; AINSW National consultation on protecting rights and 

dignity of sex workers 18. Retaining an abolitionist approach in India is believed by some to be 
hypocritical, particularly as the number of persons selling sexual services is recorded as 
increasing by 50% from 1997 and 2004. It is argued that the legislative framework constructed 
by the British in India was based on a distorted understanding of the religious and moral context 
of the day. See Goyal and Ramanujam 2015 Akron LR 1105. 

407  Prakash 2013 Int Research J of Social Sciences 31. 
408  Sonwani Prostitution in Indian society 14. 
409  Sonwani Prostitution in Indian society 14. 
410  Tucker and Tuminez 2011 J of Infectious Diseases 1208. 
411  Tucker and Tuminez 2011 J of Infectious Diseases 1208. 
412  Sonwani Prostitution in Indian society 15. 
413  Sonwani Prostitution in Indian society 15. 
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them.414 Tucker and Tuminez suggest that although the arguments in favour of and 

opposing a different legislative approach may come across as irreconcilably 

divergent, there is enough common ground to reframe the health of those selling 

sexual services.415 It is generally accepted that gender inequality may increase 

sexual risk;416 and that policy implementation, including enforcement by the police 

impacts directly on the health of those selling sexual services.417 It is maintained 

that a behavioural-structural conceptual approach is needed to guide research and 

programs.418 This approach advocates for social cohesion and a more holistic 

approach that harnesses the merits of, and delivery mechanisms for ensuring 

human rights, preventing trafficking for sexual exploitation, and giving girls and 

women who want to leave the sex sector sustained assistance for health, 

reintegration, and alternative employment.419 

Notwithstanding that the collective All India Network of Sex Workers (AINSW) 

supports decriminalisation, it subscribes to a long term incremental approach to 

addressing the needs of those who sell sexual services, in that it seeks to establish 

their rights as citizens first. The advocacy slogan is ‘we are women first and sex 

workers later’.420 Parallel to its lobbying for full decriminalisation, AINSW supports 

the repeal of the living-on-the-avails offence. The reason being that the person 

selling sexual services lives on the avails of prostitution and an adult child (over the 

age of 18 years), even if still dependent, using money earned in this way, would also 

be committing a crime.421 

The review of the ITPA and the government’s response to the sex trade is ongoing 

and has, at times, not reflected a unified response. Since 2006, the legislature has 

 
414  Sonwani Prostitution in Indian society 16. This is despite the de facto situation of the existence 

of over 1000 red-light districts. 
415  Tucker and Tuminez 2011 J of Infectious Diseases 1208. 
416  Tucker and Tuminez 2011 J of Infectious Diseases 1208. 
417  Tucker and Tuminez 2011 J of Infectious Diseases 1209. 
418  Tucker and Tuminez 2011 J of Infectious Diseases 1209. 
419  Tucker and Tuminez 2011 J of Infectious Diseases 1209. 
420  AINSW identifies the three pillars of the struggle by any marginalised community as ‘dignity, 

identity, and rights’, and seeks to change legislation that hinders ‘sex workers’ rights and dignity’ 
which includes the repeal of the ITPA. It advocates for the recognition of their social identity and 
access to integral social benefits available through the Ration Card, Smart Card, and Aadhaar 
Card. The collective further advocates for advanced health services needed by HIV-positive 
women and for gynaecological problems they experience. AINSW National consultation on 
protecting rights and dignity of sex workers 13. 

421  AINSW National consultation on protecting rights and dignity of sex workers 17. 



135 

been advocating towards promulgating legislation to criminalise the clients 

purchasing sexual services.422 However, the Ministry of Women and Child 

Development are reported to be reviewing the ITPA with a view to decriminalising 

soliciting and thereby addressing abusive arrest practices by law enforcement.423  

Furthermore, although the Indian Parliament approved the Trafficking of Persons 

(Prevention, Protection and Rehabilitation) Bill, 2018,424 it lapsed when the Indian 

Parliament dissolved in early 2019.425 It contained extensive emphasis on strategies 

for raids and rescue and forced rehabilitation of those selling sexual services. The 

intended promulgation of this legislation has been strongly opposed by AINSW, and 

it is argued that the approach followed in the Bill contradicts the stance taken by the 

Supreme Court of India which recommended that those who sell sexual services 

are entitled to the rights contained in Article 21 of the Constitution.426 The Court 

urged states to provide those who willingly sell sexual services with an environment 

which is conducive to continue their profession.427 While recognising that trafficking 

is a serious offence, AINSW submits that it is opposed to a ‘rescue and rehabilitation’ 

approach, preferring mechanisms developed by sex worker groups to provide a 

dignified exit for those persons identified as underage or coerced into selling sexual 

services.428 It is unclear if this Bill will be revived. 

 
422  Sonwani Prostitution in Indian society 16. 
423  AINSW National consultation on protecting rights and dignity of sex workers 11. Under s 7 of 

the ITPA, it is a crime for prostitution to be carried on in or in the vicinity of a public place. The 
ITPA Amendment Bill 47 of 2006 proposed the deletion of the offence of soliciting. It, however, 
provides for a court order for detention in a corrective institution, thereby raising the maximum 
period from 5–7 years. 

424  Datta https://www.thestatesman.com/opinion/spare-thought-sex-workers-1502936259.html 
(Date of use: 23 September 2021). 

425  AINSW http://www.ainsw.in (Date of use: 20 November 2021). 
426  Datta https://www.thestatesman.com/opinion/spare-thought-sex-workers-1502936259.html 

(Date of use: 23 September 2021). A number of constitutional rights are violated as rescue 
attempts are executed without the prior knowledge or consent of the person selling sexual 
services, resulting in the detention of the person at an unknown location. See Saha et al 2008 
NALSAR Student LR 5. 

427  Datta https://www.thestatesman.com/opinion/spare-thought-sex-workers-1502936259.html 
(Date of use: 23 September 2021). 

428  AINSW and CREA Submission to the CEDAW Committee 4. The Durbar Mahila Samanwaya 
Committee’s Self-Regulatory Board model is a multi-stakeholder model, comprising of members 
of the DoH, Labour, and Social Welfare, medical practitioners, lawyers, social workers, sex 
workers and others. Where the girl is a minor forced to sell sexual services, she is either sent 
back home or offered a place in a rehabilitation home run by Dubar. If she is an adult and wants 
to continue selling sexual services, she is educated about all the health and safety aspects 
before she continues. See AINSW National consultation on protecting rights and dignity of sex 
workers 11–12. 
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Tucker and Tuminez note that although studies have shown “a close association 

between coercion into prostitution and increased HIV/STI risk”429 in India, no studies 

have examined the effect of rescue and raid interventions on the health and social 

well-being of the people being ‘rescued’. It would seem that there are unintended 

negative consequences. Once rescued, people who have sold sexual services may 

not be able to earn a sustainable income and may have been traumatised by the 

‘rescue’ and containment which follows thereafter. 

3.5 Conclusion 

This chapter has presented an overview of the legislative and regulatory frameworks 

applicable to adults providing, selling, and buying sexual acts in Canada, Sweden, 

and India. The comparative value to South Africa of the position in Canada and India 

is found primarily in their shared history as former British colonies and the influence 

of the English common-law legal system. Furthermore, the South African 

Constitution was strongly influenced by the Canadian Charter on Rights and 

Freedoms and, as such, shares similarities for purposes of legal interpretation. In 

turn, the value of the position in Sweden is to be found in its unique approach to 

recognising the substantive equality of those who sell sexual services through the 

asymmetrical criminalisation of the demand (buyers and third parties). The adoption 

of this framework in Norway and Iceland in 2009, Canada in 2014, Northern Ireland 

in 2015, France in 2016 and Israel in 2018 (with variations in Finland and South 

Korea) illustrate the importance of considering this approach in order to find a 

context-specific approach for South Africa. 

It is instructive that prior to 2014 both Canada and India followed the Commonwealth 

legislative framework of criminalisation of all acts peripheral to the sale and 

purchase of sexual services between people older than 18 years of age. While this 

remains the position in India, Canada in principle adopted the framework applied in 

Sweden in 2014, bringing the position of Canada and Sweden into alignment. It is 

notable that, while the core act of sale and purchase of sexual services remains a 

crime in Canada, the Canadian Criminal Code provides for a non-prosecution clause 

 
429  Tucker and Tuminez 2011 J of Infectious Diseases 1207. 
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thereby protecting the person providing the sexual service from arrest and 

prosecution. It is also notable that since the shift in Swedish policy in 1999, and 

constant refining thereof thereafter, by 2016 it was evident that not only had the 

number of people selling services reduced significantly but that societal normative 

change has been brought about. Although the reformulation of the legal framework 

in Sweden and Canada has sought to provide a rights-based approach to providing 

substantive equality and to give expression to the socio-economic complexities 

underpinning and intersecting with or giving rise to the sale of sexual acts for reward, 

the efficacy of a partially criminalised approach continues to be called into question 

by those who prefer a fully non-criminalised approach.  

The intersection of a number of socio-economic drivers in all of the countries under 

review, and arguably any country in the world in which prostitution occurs, point to 

the complexities which underpin the introduction to and confinement to a lifestyle of 

selling sexual services for reward. The analysis of the country-specific socio-

economic, demographic, and social drivers in each of these countries, relevant to 

this discussion, has, although marginally different, consistently illustrated the 

desperately precarious position that people who sell sexual services, and 

particularly those on the fringes of society, such as illegal immigrants and people of 

indigenous and marginalised communities, find themselves in. Socio-economic 

factors, nationality and social standing are predictive of entry into prostitution.   

It is notable that Canada, Sweden, and India have found that a particular legislative 

framework is not a panacea in and of itself. Canada and Sweden have elected to 

engage a multi-pronged approach which includes coupling exit programs to the 

varied reasons for entry into prostitution. In Canada, this approach includes 

addressing basic needs to food, shelter, and employment by promoting a human-

rights model of poverty reduction. While its model of rescue and rehabilitation is not 

above reproach, India’s recognition that socio-economic empowerment is a 

constitutional duty of the state has translated into the provision of self-employment 

training coupled with a system of micro-credit. The aim is to realise the rights 

accorded to citizens for people selling sexual services before any change to the 

legislative framework is considered. There seems to be a shared realisation that 

prevention is the best solution to interrupting the trajectory of primarily indigenous 
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and vulnerable women through direct, societal, or fiscal coercion into prostitution. It 

is intuitive that the solution to a socio-economic problem would be found in changing 

the socio-economic context. 

In the following chapter, the legislative framework regulating the sale and purchase 

of sexual services in South Africa will be examined with a view to possible law 

reform. 
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CHAPTER FOUR 

AN ANALYSIS OF THE CURRENT LEGISLATIVE FRAMEWORK IN 

SOUTH AFRICA WITH A VIEW TO LAW REFORM 

4.1 Introduction 

Up until very recently South Africa’s policy and legislative stance on the exchange 

of sexual acts for reward and peripheral behaviour has been total criminalisation. 

Following protracted consideration of the appropriate policy by the Department of 

Justice and Constitutional Development (DoJCD), the Presidency has announced 

through a statement issued by Cabinet that it has approved the publication of a draft 

Bill decriminalising all aspects related to the sale and purchase of adult sexual 

services. While the extent to which public comment will further serve to shape the 

draft Bill which will ultimately be tabled in Parliament is yet to be seen, the shift in 

policy towards decriminalisation has been confirmed.1  

Chapter four provides an overview of the background, imperatives and rationale for 

the current criminalised legal approach governing the exchange of sexual acts for 

reward in South Africa. This chapter further presents an analysis of the complex 

socio-economic challenges at play in the country against the backdrop of the 

legislative shortcomings and implementation challenges that have been identified 

within the current legislative framework. It seeks to present a current view of 

developing governmental and civil society engagement and views on the need for 

legislative reform incorporating a GBV perspective. The chapter then seeks to 

consider the need for and extent of such law reform in light of the unintended and 

deleterious effect that transposing a legislative framework, particularly such as 

decriminalisation could have in South Africa given the socio-economic and 

demographic challenges it faces.   

 
1  The Presidency https://www.gov.za/speeches/statement-cabinet-meeting-30-november-2022-

1-dec-2022-0000 (Date of use: 7 December 2022) para 5.1. 
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4.2 Positioning of the South African legislative framework and 

approach to adults providing, selling, and buying sexual acts 

In 1995 South Africa unreservedly pledged to realise the commitments contained in 

CEDAW, which seek to promote and protect the right to equality of women.2 The 

preamble to the Optional Protocol to CEDAW reaffirms the principle of full and equal 

enjoyment by women of all human rights and fundamental freedoms coupled with 

effective action to prevent violations of these rights and freedoms.3 In 1997 South 

Africa noted in its first country report to CEDAW that the legislative framework 

applicable to the sale of sexual services may violate some constitutional rights.4 In 

seeking to give effect to Article 6 of CEDAW,5 the DoJCD published its gender policy 

statement in 1999 in which it identified violence against those selling sexual services 

as most problematic; identified the need for and requested the (then) South African 

Law Commission (SALC) to review and codify the law on sexual offences; 

committed itself to establishing a “legal environment to eliminate all forms of 

trafficking in women and children” coupled with, in so far applicable to the justice 

environment, supporting poverty-alleviating strategies aimed at achieving economic 

empowerment for women.6 The commitment to realising this Article is given further 

depth when read with the CEDAW General recommendation 19:7 

…traditional attitudes by which women are regarded as subordinate to men or 

as having stereotyped roles perpetuate widespread practices involving violence 

or coercion … contribute to the propagation of pornography and the depiction 

and other commercial exploitation of women as sexual objects, rather than as 

individuals. This in turn contributes to gender-based violence.8  

 
2  Signed by South Africa in January 1993, ratified without reservations on 15 December 1995. 

See SALRC Sexual offences: Adult prostitution 2009 90; SALRC Sexual offences: Adult 
prostitution 2017 28. 

3  UN Optional Protocol to the CEDAW A/RES/54/4. 
4  CEDAW Initial report of States Parties: South Africa (CEDAW/C/ZAF/1 25 February 1998) art 

6. 
5  CEDAW art 6 requires a commitment to take all appropriate measures, including legislation, to 

suppress all forms of trafficking in women and exploitation of prostitution of women. 
6  DoJCD Gender policy statement 9 &16. The relevance of this policy is that the DoJCD 

administers the Sexual Offences Act and the Sexual Offences Amendment Act. Therefore, any 
commitment is relevant to the trajectory of this debate. SALC Sexual offences: Adult prostitution 
38.  

7  CEDAW General recommendation 19. Article 21 of CEDAW provides for the issuing of general 
recommendations which are used as authoritative statements on the content of legal duties 
contained in CEDAW. Also see footnotes 103–105 in Chapter 2 above. 

8  See CEDAW General recommendation 19 paras 11–12: Arts 2(f), 5, 10(c). 
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Paragraph 15 of this General recommendation recognises that poverty and 

unemployment force many women, including young girls, into prostitution. It also 

recognises that they are especially vulnerable to violence because their status, 

which may be unlawful, tends to marginalise them. Although it advocates for equal 

protection of laws against rape and other forms of violence, the General 

recommendation falls short of favouring a particular policy choice for addressing the 

sale of sexual services. It pertinently highlights new practices of sexual exploitation, 

such as sex tourism, which is associated particularly with a legalised or 

decriminalised system, as being incompatible with the equal enjoyment of rights by 

women and with respect for their rights and dignity, and puts women at special risk 

of violence and abuse.9 Significantly, it does not recognise the sale of sexual 

services as employment under its discussion of Article 11 of CEDAW which deals 

with labour rights.10 It does, however, under the discussion of Article 12 state that 

violence against women puts their health and lives at risk, and that this is contrary 

to their right to equal access to healthcare.11 The recommendations contained in the 

General recommendation include a call for normative change in respect of attitudes 

which perpetuate violence;12 a commitment to preventive measures aimed at 

changing attitudes concerning the roles and status of men and women; and support 

for “protective measures, including refuges, counselling, rehabilitation and support 

services for women who are the victims of violence or who are at risk of violence”.13 

Notably, it recommends that States Parties in their reports should describe the 

extent of all these problems and the measures, including penal provisions, 

preventive and rehabilitation measures, that have been taken to protect women 

engaged in prostitution or subject to trafficking and other forms of sexual 

exploitation. The effectiveness of these measures should also be described.14 

In July 2017 the CEDAW Committee issued General recommendation 35 on GBV 

against women, thereby updating the General recommendation 19. It, amongst 

other recommendations, again endorses the need for normative change in respect 

of acceptance of violence against women; sanctions the call for accountability of 

 
9  See CEDAW General recommendation 19 para 14. 
10  See CEDAW General recommendation 19 para 17. 
11  See CEDAW General recommendation 19 para 19. 
12  See CEDAW General recommendation 19 para 24(e). 
13  See CEDAW General recommendation 19 para 24(t). 
14  See CEDAW General recommendation 19 para 24(h). 
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state actors for perpetrating violence against women; and specifically recommends 

the repeal of laws that criminalise “women in prostitution”.15 It is instructive that this 

imperative asymmetrically applies to the persons providing the service only. 

Paragraph 34 of General recommendation 35 further pertinently under the heading 

of “Prevention” calls for the adoption of “effective legislative and other appropriate 

preventive measures to address the underlying causes of gender-based violence 

against women”16 which includes the recognition of economic and social rights. 

At a regional level, South Africa has acceded to the African Charter on Human and 

Peoples’ Rights (ACHPR) on 9 July 1996. The ACHPR Protocol on the Rights of 

Women in Africa (Maputo Protocol)17 seeks to, among others, eliminate GBV 

against women.18 The Protocol calls upon all States Parties to enact and enforce 

laws to prohibit all forms of violence against women;19 to adopt legislative, 

administrative, social and economic measures as may be necessary to ensure the 

prevention, punishment and eradication of all forms of violence against women.20 It 

further enjoins States Parties to punish the perpetrators of violence against women 

and implement programmes for the rehabilitation of women who are victims.21 

Further solidifying its commitment to eradicating violence against women, in 1998, 

South Africa, alongside other members of the SADC also signed the Addendum to 

the 1997 Declaration on Gender and Development by SADC Heads of State or 

Government, in which violence against women and children in all its forms, including 

‘forced prostitution’ was strongly condemned.22 

 
15  See CEDAW General recommendation 35 para 31(b). 
16  See CEDAW General recommendation 35 para 34. 
17  Adopted by the 2nd Ordinary Session of the Assembly of the African Union, Maputo, 11 July 

2003. South Africa ratified the Maputo Protocol on 17 December 2004 subject to reservations 
and declarative interpretations to, e.g., Art 1(f) which defines discrimination against women and 
Art 31 questioning whether the South African Constitution offers more favourable human rights 
protection than the Maputo Protocol. See Mujuzi 2008 L, Democracy & Dev 41–61. 

18  ACHPR Preamble. Vidima et al #SayHerName 6 argue that the ACHPR is rarely referenced in 
the courts and is not utilised in protection of the rights of women in the country although high 
levels of direct and indirect violence are documented.   

19  ACHPR art 4(2)(a). 
20  ACHPR art 4(2)(b). 
21  ACHPR art 4(2)(e). 
22  SADC An addendum to the 1997 Declaration on Gender and Development by SADC Heads of 

State or Government (1998). Para 5 of the Addendum refers to ‘forced prostitution.’ It states that 
violence against women and children includes physical and sexual violence and occurs in 
communities in the form of sexual abuse, sexual harassment and intimidation, trafficking in 
women and children, and forced prostitution.  
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The Constitution embraces the ethos of the ACHPR and establishes and protects a 

number of human rights inherent to all citizens and people who find themselves in 

the country (dependent on the right) in its Bill of Rights. The Bill of Rights in turn, 

among others, affirms the right to equality,23 human dignity,24 freedom and security 

of the person,25 privacy,26 freedom of trade, occupation, and profession,27 right to 

housing,28 healthcare, food, water, and social security.29 In light of the required 

domestication of the commitments contained in CEDAW, protecting and realising 

these particular rights and freedoms intersect with policy considerations in respect 

of the topic under consideration. Certain sections such as sections 9 (right to 

equality) and 12 (freedom and security of the person) contain aspects that are 

inherent, immediately realisable, and non-derogable.30 Section 9 provides that 

everyone (citizen or foreigner) is equal before the law and has the right to equal 

protection from the law. On a substantive level, this means that a different standard 

may need to be applied in respect of the legal response to violence based on 

whether it is from a public or private source, to provide equal protection. Section 12 

of the Constitution provides for the protection of the freedom and security of the 

person. Section 12(1)(c) which protects the right “to be free from all forms of violence 

from either public or private sources”, enshrines the right to protection from inter-

personal and public violence.31 It is notable that rights which are classified as socio-

economic rights, like the right to housing, healthcare and social security are, 

notwithstanding being identified as threshold needs on Maslow’s hierarchy of needs, 

and the lack thereof being identified as concomitant drivers to entry into the sale of 

sexual services, not automatically guaranteed but linked to progressive realisation.32 

 
23  Constitution s 9. 
24  Constitution s 10. 
25  Constitution s 12. 
26  Constitution s 14. 
27  Constitution s 22. 
28  Constitution s 26. 
29  Constitution s 27. 
30  Table of non-derogable rights in the Bill of Rights. 
31 The SDGs include a specific target to “eliminate all forms of violence against all women and 

girls in the public and private sphere”. Klugman J Gender-based violence and the law 1 states 
that criminalising violence against women codifies the rights of women to live free of violence, 
and that the law consequently symbolically demonstrates that such behaviour is unacceptable.  

32  According to Mcleod https://www.simplypsychology.org/maslow.html (Date of use: 16 August 
2022), the most basic needs resorting under Maslow’s hierarchy of needs are physiological 
needs (food, water, warmth, and rest); and safety needs (security and safety); both of which are 
documented as drivers to entry into the sale of sexual services. These needs must be met before 
other fundamental yet less urgent needs, like love, esteem and self-actualisation can be met. 
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Similar to the position in Canada and India, the South African legislative response 

is grounded in the English Commonwealth approach to the sale and purchase of 

sexual services. From 1868, several laws were passed in order to prevent people 

selling sexual services from spreading venereal diseases, loitering in public places 

or soliciting for prostitution, and aimed at preventing child exploitation.33 Milton and 

Cowling document that the early gold rush was accompanied by a growing number 

of women selling sexual services at mining sites. The response was to enact 

legislation prohibiting the keeping of a brothel; procurement of women to sell sexual 

services and living on the earnings of prostitution in the various colonies,34 thereby 

criminalising only certain aspects relating to the public interest.35 The sale and 

purchase of prostitution was not expressly criminalised at that point in time.36  

The laws criminalising aspects of the sale of sexual services in the various colonies 

were consolidated into the Immorality Act 23 of 1957. This included section 16 which 

prohibited white women from selling sexual services to non-white men due to the 

ban on inter-racial intimate relationships. In 1985 in response to the increased 

pressure applied by the international community, the (then) ruling party abolished 

section 16 of the Immorality Act of 1957, thereby legalising sexual intercourse 

between people of different racial groups. At the same time the Prohibition of Mixed 

Marriages Act 55 of 1949 was repealed, further removing the legal distinction 

between whites and members of other races.37  

Three years later in 1988, following a review of the Immorality Act 23 of 1957, it was 

renamed the Sexual Offences Act 23 of 1957 (Sexual Offences Act).38 The preamble 

to the revised Sexual Offences Act states that its purpose is “to consolidate and 

amend the laws relating to brothels and unlawful carnal intercourse” and other 

related offences. The claim that this legislation in its current form should be 

discounted as a relic of the Immorality Act is often used in refutation publications as 

 
From the bottom of the hierarchy upwards, the needs are physiological (food and clothing), 
safety (job security), love and belonging needs (friendship), esteem, and self-actualisation.  

33  Milton and Cowling Statutory offences para E3-79, among others, refer to the Contagious 
Diseases Prevention Act and the Police Offences Act 27 of 1882. 

34  Milton and Cowling Statutory offences para E3-79. 
35  Burchell Principles of criminal law 798. 
36  SALC Sexual offences: Adult prostitution 99. 
37  See Bernstein https://www.nytimes.com/1985/04/16/world/apartheid-laws-on-mixed-race-sex-

to-be-abolished.html (Date of use: 16 July 2022). 
38  Immorality Amendment Act 2 of 1998.  
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a baseline discreditation of the current policy approach by the decriminalisation 

advocacy groups. This statement is, however, misleading.39 The objective of these 

Acts is not the same, and although the view is shared that the Sexual Offences Act 

is worthy of review and repeal in its current form, the content of these two laws 

should not be confused or morphed into the former Act. The Immorality Amendment 

Act 2 of 1988 also sought to make the sexual offences contained in this Act gender-

neutral and to revise penalties upwards in terms of certain of the offences. It 

significantly introduced subsection 20(1)(aA) which made it an offence for any 

person, irrespective of age to have “unlawful carnal intercourse, or [to] commit[s] an 

act of indecency, with any other person for reward”.  

Subsequently in 2007 section 68 of the Sexual Offences Amendment Act amended 

the Sexual Offences Act to differentiate between child and adult prostitution. Child 

prostitution was asymmetrically criminalised as child sexual exploitation under 

section 17 of the Sexual Offences Amendment Act, and some crimes in the Sexual 

Offences Act were amended to make them applicable to offences relevant to the 

adult seller of sexual services only. The Sexual Offences Amendment Act inserted 

a definition of ‘female’ as a female person 18 years or older into the Sexual Offences 

Act; retained the offences of procuration and detention for purposes of ‘unlawful 

carnal intercourse’ by way of sections 10 and 12 of the Sexual Offences Act in 

respect of ‘any person’ irrespective of the age of the perpetrator or the victim; and 

amended section 12A to make the offence of third-party facilitation applicable to 

adults who sell sexual services. While section 19 of the Sexual Offences Act was 

amended to criminalise an adult who solicits through placing themselves on display 

in a door or window, it did not attach an age to a person soliciting in a public place 

meaning that a minor could be charged with soliciting. Similarly, the owner or 

occupier of a house used for defilement of an adult female is not restricted to an 

adult perpetrator. Section 20(1) was amended to delete section 20(1)(aA) only to re-

 
39  See, e.g., Rangasami et al Police abuse of sex workers 10: “The law … dates back to the 

oppressive censorship of the apartheid era”. A lack of distinction between the different laws is 
perpetuated in the publication by Peters and Wasserman A touchstone document 23–25. 
Although the applicants in S v Jordan para 107 submitted that the aim of the Sexual Offences 
Act was to enforce what the legislator regarded as the morality of the people; and for the law to 
uphold a specified moral position, i.e., that sex outside marriage should be prohibited; the 
Constitutional Court held in S v Jordan para 112 that the mere fact that the legislative purpose 
of the original statute may have been contrary to current-day constitutional standards, does not 
mean that it may not serve a legitimate government purpose today.   
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insert the same crime applicable to the sale of adult sexual services under section 

20(1A)(a). It is further an offence in terms of subsection 20(1A)(b) for an adult to 

commit an act of indecency with another person in public.40 It, however, does not 

criminalise the occupation of or being a person who sells sexual services, or in the 

words of the Act, who is a prostitute,41 the latter term not being defined in the Act. 

However, section 20(1)(a) which criminalises any person knowingly living wholly or 

in part on the earnings of prostitution is not coupled to an age differentiator or 

exceptions which means that if a pimp, third-party beneficiary, child, parent, or 

young sibling were aware of the source of income that they would fall foul of this 

provision. Section 56(5) of the Sexual Offences Amendment Act provides a defence 

to such a charge in respect of child sexual exploitation, namely if the accused is a 

child and not committing another offence in respect of the child sexual exploitation, 

for example, in the context of a child-headed household. Regardless of the outcome 

of the policy review, it is submitted that particularly this aspect requires revision in a 

similar fashion as provided for in section 56(5). 

The Sexual Offences Act criminalises all aspects relevant to the sale of adult sexual 

services, namely the keeping of a brothel;42 soliciting or procuring a person to obtain 

 
40  It is notable that the 1988 revision and particularly the insertion of s 20(1)(aA) seem to have 

followed the case of S v H 1988 (3) SA 545 (AD) where it was held that the conduct of the 
person selling sexual services does not constitute an offence in terms of s 20(1)(a) of the 
Immorality Act. The person selling the sexual services could also not be convicted for living off 
the earnings of her own prostitution. Only a third party, e.g., a pimp or madam could fall foul of 
this prohibition. 

41  This is an important distinction to make as a person who is known to sell sexual services cannot 
be arrested on those grounds alone. There must be clear evidence or at least a reasonable 
suspicion that a sexual act was performed for reward with another person at a specified time. 
This usually entails entrapment which is notoriously time-consuming and given the nature of the 
offence places the law enforcement official in an invidious position. 

42  Sections 2 and 3 of the Sexual Offences Act. According to Milton and Cowling Statutory offences 
para E3-83, only brothels that amounted to a public nuisance were prohibited prior to 1885. 
From 1899, however, brothels were prohibited in most colonies and nationally when these laws 
were repealed and re-enacted in the Sexual Offences Act. A wide range of people are prohibited 
from keeping a brothel, including some who are not physically on, controlling, or managing the 
premises. The prosecution is tasked with proving that a place is being kept as a brothel, except 
where the court is satisfied that there is overwhelming evidence to the contrary; or where a 
written notice to this effect has been given to the premises’ owner by a police sergeant or higher 
rank or by two homeowners in the area identifying the premises as a brothel. A broad meaning 
is given to a brothel, designating any house or place used for prostitution; for persons to visit for 
unlawful carnal intercourse or lewd or indecent purposes. In S v P 1975 (4) SA 68 (T), it was 
held that massage parlours providing masturbation of men would fall within the purview of a 
‘brothel’ and in S v M 1977 (3) SA 379 (C), the court held that indecent performances and female 
nudity would also bring the establishment into the purview of this definition. 
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sexual services;43 facilitating the sale and purchase of sexual services;44 and living 

on the earnings of the sale of sexual services.45 The penalty for engaging in the sale 

of sexual services or peripheral offences is imprisonment for a period not exceeding 

three years, with or without a fine not exceeding R6 000 in addition to such 

imprisonment.46  

Although Burchell suggests that prostitution and bestiality are the only two remaining 

crimes against sexual morality on the current criminal-law statute book,47 a closer 

inspection reveals that the Sexual Offences Amendment Act criminalises the 

common-law offences of incest, sexual acts with a corpse and the statutory 

prohibition against underage sexual relations (in so far as it relates to a ban on adults 

engaging sexually with children).48 It is argued that crimes against sexual morality, 

e.g., inter-racial sexual relations, adultery and consensual sodomy have, over time, 

been contested and repealed and that the same should be done with the sale and 

purchase of sexual services and peripheral offences. It is instructive to note that as 

regards the crime of sodomy, the Constitutional Court held in National Coalition for 

Gay and Lesbian Equality and Another v Minister of Justice and Others49 that the 

common-law offence of sodomy had no purpose other than to criminalise private 

conduct of consenting adults which caused no harm to others and was, therefore, 

 
43  Sections 10 and 19(1) of the Sexual Offences Act. Section 10, among others, prohibits 

persuading or influencing a woman to engage in the sale of sexual services; to become an 
‘inmate’ in a brothel; procuring or attempting to procure a woman to engage in the sale of sexual 
services generally (not restricted to a brothel); procuring by stupefying her, or overpowering her 
to engage in intercourse through the application of drugs or alcohol. Milton and Cowling 
Statutory offences para E3-138 are of the view that this would include physically restraining the 
woman for this purpose. Section 19(1) prohibits soliciting in a public place for an immoral 
purpose. Milton and Cowling Statutory offences para E4-7 hold that the use of the word ‘person’ 
means that both the person selling and seeking to purchase the sexual service may fall foul of 
this prohibition. Section 19(2) furthermore prohibits the wilful exposure or exhibition of some 
part of the body in a public place with reference to a physical and not an online space. 

44  Section 12A(1) prohibits the act of facilitating the provision of sexual services between the 
parties. This prohibition is crafted in such a way that it covers the actions of pimps and the 
operation of ‘escort agencies’ alike. 

45  Section 20 of the Sexual Offences Act. In S v H 1986 (4) SA 1095 (T), the court held that this 
prohibition did not apply to the person selling sexual services. In applying a historical 
interpretative approach, the court held that this prohibition applied to those who parasitically live 
off the earnings of those selling sexual services, and that the use of the word ‘person’ in this 
context indicated that both men and women could act as third-party benefiters or pimps. 

46  The maximum penalty of imprisonment of three years with or without a fine of R6000 is set in s 
22(a) of the Act. 

47  Burchell Principles of criminal law 797–800. Further see paragraph 2.1 above where morality 
and the law are referred to. 

48  Sections 12, 14, 15 and 16 of the Sexual Offences Act. 
49  1998 (12) BCLR 1517 (CC); 1999 1 SA 6 (CC) (hereafter National Coalition). 
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held to be unconstitutional. In contrast with the National Coalition case, there are 

certain inherent, and some would argue perceived harms inherent in the sale and 

purchase of sexual services. These harms relate to the health, well-being and 

physical safety of the person selling sexual services; the impact on communities and 

structural environment in communities in which the transaction takes place; and the 

impact on the family and social cohesion of those involved. It is arguably not strictly 

a private matter.50 

With regard to matters of public interest, in Teddy Bear Clinic for Abused Children 

and Another v Minister of Justice and Constitutional Development and Another,51 it 

was held that “the regulation and legislation of sexual conduct in the public interest 

fall squarely within the Legislature’s domain, subject, as always, to the prescripts of 

the Constitution.”52 Furthermore, in Carmichele v Minister of Safety and Security 

and Another,53 the Constitutional Court, amongst others, noted that: “a balance had 

to be struck between the interests of the parties and the conflicting interests of the 

community according to the court’s perceptions of what justice demanded.”54 Within 

this context, it is pertinent to question whether it is in the personal or public interest 

to legitimise the selling; buying of and trading in sexual services, where evidence 

shows that violence is an ever present part of this world; and harm is to be expected. 

Social science has repeatedly categorised those who sell sexual services as a 

vulnerable and marginalised community. If laws are in place to contain harm for 

individuals and the broader community in other spheres of life, e.g., helmets; 

seatbelts; occupational health and safety, should the law not be crafted in such a 

way that harm is prevented and if not prevented, at the very least contained.55 

 
50  In the words of MacKinnon Mich J Gender & L 15: “In prostitution, women have no space they 

can call off-limits to prying eyes, prying hands or prying other parts of the anatomy, not even 
inside their own skin.”  

51  (CCT 12/13) [2013] ZACC 35; 2013 (12) BCLR 1429 (CC); 2014 (2) SA 168 (CC); 2014 (1) 
SACR 327 (CC) (3 October 2013) (hereafter Teddy Bear Clinic). 

52  Teddy Bear Clinic para 109. 
53  2001 (10) BCLR 995 (CC). 
54  SALC Sexual offences: Adult prostitution 64. 
55  There are legitimate reasons for states placing restrictions on payment for sexual services to 

address harmful aspects. An example of legislation enacted to protect vulnerable people from 
exploitation is the National Health Act 61 of 2003 which criminalises receipt of payment of fees 
for human organs. See S v Netcare Kwa-Zulu Natal (Pty) Ltd - agreement in terms of section 
105A(1) of the Criminal Act 51 of 1977, Netcare Kwa-Zulu (Pty) Ltd and the State, Commercial 
Crime Court, Regional Court of KwaZulu-Natal, Durban Case No. 41/1804/2010. In this case, a 
hospital group and identified doctors in a hospital in KwaZulu-Natal were found guilty of 
contravening the Human Tissues Act 65 of 1983 for conducting over 100 kidney transplants 
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For over two-and-a-half decades there has been an ‘on-again, off-again’ yet resolute 

and increasingly strategic multi-pronged effort to bring about change to the fully 

criminalised legislative framework in South Africa, predominantly aimed at 

decriminalisation of all aspects regulating the sale of sexual services, modelling the 

example of New Zealand.56 There has, however, been an equal and sustained, yet 

less vocal, resistance against this effort by proponents in favour of the review of the 

law while retaining a fully criminalised framework coupled with measures to promote 

exit or in favour of partial criminalisation akin to the Swedish model.57  

This multi-pronged effort has included prompting the review of the law regulating 

prostitution as part of the SALRC’s overarching Project 107 investigation aimed at 

codifying all sexual offences in one statute,58 which in respect of this part of the 

 
from poverty-stricken Brazilian and Romanian donors to wealthy Israelis who were unable to 
acquire kidneys in Israel. A topical example of state intervention to prevent harm, this time in 
the interest of the broader community is the state’s prohibition on smoking of tobacco products 
in public spaces to protect third parties from health-related risks associated with passive 
smoking and in an attempt at normative change. GG Notice No R 975 Relating to smoking of 
tobacco products in public places (29 September 2000). 

56  In 1994, SWEAT was created to respond to human rights’ abuses experienced by those selling 
sexual services, and to respond to the HIV/AIDS epidemic sweeping through the country and 
particularly affecting marginalised communities. See Petzer and Isaacs SWEAT 193. In 1996, 
the Decriminalisation of Prostitution Network (DECPRO) (collective of academics, SWEAT and 
Lawyers for Human Rights) was established, but subsequently disbanded due to a lack of 
funding. See SALC Sexual offences: Adult prostitution 15. The current proponent for full 
decriminalisation is Asijiki https://asijiki.org.za/about-us/ (Date of use: 31 August 2022). 

57  The coalition in favour of full and partial decriminalisation have organised themselves under the 
umbrella coalition CESESA. See CESESA https://cesesa.org.za (Date of use: 31 August 2022). 

58  SALRC Sexual offences: Adult prostitution 2017 project 107 comprises of four parts i.e., 
codification of the substantive law pertaining to all sexual offences except for prostitution and 
pornography and children; the procedural law; adult prostitution; and pornography and children.  
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investigation published an issue paper59 and discussion paper60 interspersed with 

broad consultation, and a report with draft legislation.61 It has also included the 

contestation of provisions in the Sexual Offences Act in the Constitutional Court 

case of Jordan;62 and through public interest litigation in the matter of Kylie v CCMA 

and Others63 which sought to challenge the dismissal from employment of a woman 

engaging in the sale of sexual services at a massage parlour. As the SALRC’s 

recommendations form part of the ongoing debate on the preferred legislative 

framework, these recommendations will be dealt with further below. 

In S v Jordan and Others,64 the constitutionality of section 20(1)(aA) of the Sexual 

Offences Act criminalising unlawful sexual intercourse or performing indecent acts 

for reward; section 2 for the keeping of a brothel; and section 3(b) and (c) relating 

to the deeming provisions applicable to keeping of a brothel were contested by a 

brothel owner and a person selling sexual services in a brothel.65 From the outset, 

 
59  SALRC Sexual offences: Adult prostitution 2017. In June 2002, the SALC published the Sexual 

offences: Adult prostitution issue paper, and on 6 May 2009, the SALRC published a discussion 
paper titled Sexual offences: Adult prostitution 2009. Although refutation arguments published 
after the report bemoan the passage of time from the outset until the conclusion of this part of 
the sexual offences’ investigation, sight seems to have been lost of the overarching mandate 
which included the passage of four parts of the investigation, interspersed with national 
workshops, and the promulgation of the Sexual Offences Amendment Act in 2007. It also omits 
to factor in the supportive role provided by the SALRC research team during the parliamentary 
process during the passage of the Sexual Offences Amendment Act from 2003 to promulgation 
in 2007. In respect of ‘adult prostitution’, the SALRC identified four overarching policy options to 
provide a framework in which to consider the need for policy choice, and if needed, to assist 
with the identification of a model suitable for the South African context. These policy options 
were total criminalisation, partial criminalisation, regulation, and non-criminalisation. The 
complete project 107 research series comprises of Issue Paper 10 (Project 107) Sexual 
offences against children 1997; Discussion Paper 85 (Project 107) Sexual offences: The 
substantive law 1999; Discussion Paper 102 (Project 107) Sexual offences: Process and 
procedure 2001; Report Sexual offences (Project 107) 2002; Issue Paper 19 (Project 107) 
Sexual offences: Adult prostitution 2002; Discussion Paper 0001/2009 (Project 107) Sexual 
offences: Adult prostitution 2009; Report Sexual offences: Adult prostitution (Project 107), 2015; 
Issue Paper 30 (Project 107) Sexual offences: Pornography and children 2015; Discussion 
Paper 149 (Project 107) Sexual offences: Pornography and children 2019; Report on Sexual 
offences: Pornography and children (Project 107) 2022. See SALRC 
https://www.justice.gov.za/salrc/index.htm (Date of use: 31 August 2022). 

60  See SALRC Sexual Offences: Adult prostitution 2017; SALRC Sexual Offences: Adult 
Prostitution 2009. 

61  SALRC Sexual Offences: Adult Prostitution 2017. 
62 S v Jordan 2002 (6) SA 642 (CC) (hereafter S v Jordan). 
63 Kylie v Commission for Conciliation, Mediation and Arbitration (CCMA) and Others 2010 (10) 

BCLR 1029 (LAC) (hereafter Kylie). 
64  S v Jordan and Others 2001 (10) BCLR 1055 (T); 2002 (1) SACR 17 (T). 
65  The following amici curiae (friends of the court) in favour of full decriminalisation were added to 

the matter, SWEAT; the Centre for Applied Legal Studies; the Reproductive Health Research 
Unit (RHRU); the CGE; brothel-owners Pieter Crous and Menelaos Gemeliaris; and brothel 
owner Andrew Phillips. Spies 2015 SAPL 508 explains that this matter was not initiated because 
of strategic litigation as it was not believed “to be the ideal case and set of facts to decide the 
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the accused admitted the factual allegations against them but pleaded not guilty. 

They were, however, found guilty and convicted in the lower court.  

They appealed to the High Court, which without indicating which section of the 

Constitution was breached, held that section 20(1)(aA) was inconsistent with the 

Constitution and, therefore, invalid.66 The High Court held that if the reasoning in 

the National Coalition was applied, then irrespective of whether money changed 

hands, sexual relations between parties in private could not constitute criminal 

conduct.67 The High Court further held this section to be discriminatory as it sought 

to criminalise a person for prostitution where there was no difference between 

receiving money or any other tangible recompense for the sexual service.68 

However, the High Court dismissed the appeal against sections 2, 3(b) and (c). The 

court reasoned that where a substantial part of the general public was affected, that 

this trumped individual rights.69 The court further held that the third party who 

manages a person or persons selling sexual services is engaged in the ‘virtual 

trafficking in human beings’ and for this reason the prohibition does not constitute a 

violation of the accused’s constitutional rights.70 

The matter was taken on appeal to the Constitutional Court.71 With regard to section 

20(1)(aA), the appellants argued that the prohibition violates the constitutional right 

to equality in that the prohibition against the sale of sexual services unfairly 

discriminates in violation of the right to equality as espoused in the (then) section 

9(2) of the Constitution which prohibited unfair discrimination on specified grounds, 

and the prohibition differentiates between men and women; the right to dignity; the 

right to privacy; the right to freedom and security of the person and the right to 

freedom of trade, occupation and profession. In respect of brothel keeping, it was 

 
issue of decriminalisation, as Jordan’s circumstances were not representative of the sex work 
trade in general, specifically the circumstances of poor outdoor sex workers.” Furthermore, she 
avers that litigation at that point was not considered necessary as, due to active lobbying of the 
SALRC by SWEAT and other promising developments, the prospect of law reform in favour of 
decriminalisation was promising. Nevertheless, they joined as amici to provide the Court with 
“contextual evidence, clearly lacking in Jordan’s arguments, and to ensure that all relevant 
voices were placed before the Court.”  

66  Jordan and Others para 6. 
67  National Coalition 2002 (1) SACR 17 paras 21d-e; 2001 (10) BCLR 1055 (T) paras 1058C-D. 
68  National Coalition 2002 (1) SACR 17 paras 21f-g; 2001 (10) BCLR 1055 (T) paras 1058D-E. 
69  National Coalition 2002 (1) SACR 17 paras 23g-h; 2001 (10) BCLR 1055 (T) para 1060E. 
70  S v Jordan and Others para 35. 
71  Jordan and Others CCT31/01. 
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argued that the prohibition violates the constitutional right to freedom of trade, 

occupation, and profession; and the right to freedom and security of the person in 

that the prohibition “infringes the general right to personal liberty”.72 

After considering the shifting purpose of the Sexual Offences Act, the majority 

judgment of the Constitutional Court aligned itself with the submission by the state 

that the Act as it stood post-1988 continued to “pursue an important and legitimate 

constitutional purpose, namely, the control of commercial sex.”73 In framing the 

legislative framework as a policy choice, it was held that the current criminalised 

legislative framework, as equally flawed as any other approach of the law to address 

this phenomenon, may not be able to cure the social ills associated with the sale 

and purchase of sexual services, but assists in preventing social ills such as child 

prostitution,74 trafficking in women and children, the spread of STDs, drug abuse, 

public nuisance, public health and other associated crimes.75 In other words, it seeks 

to curtail aspects associated with the “exploitation of prostitution” as required by 

Article 6 of CEDAW.  

As the Court found the contested provisions to be constitutional, it did not overturn 

the policy of criminalisation but left the determination of a policy choice open for the 

legislature to decide. Although those lobbying in favour of decriminalisation have 

argued that “in future, the Court might choose to reverse the decision of Jordan and 

say the relevant laws are unconstitutional”,76 since 2002, no similar litigation has 

been launched to test this theory. 

The Court, while not voicing a policy preference, was presented with guidance by 

both the applicants and respondents on the varied legislative options applied in 

comparative constitutional democracies, namely permutations of criminalisation as 

evidenced in the Commonwealth and Sweden; regulation and full non- or 

 
72  Jordan and Others para 65. Also see footnotes 24–30 above. 
73  S v Jordan and Others para 114. 
74  It is notable that the state in its submission to the Constitutional Court refers to the fifth amicus 

to the matter, who “would deprecate the abuse of children in this way, relies on the evidence of 
a woman who commenced to work as a prostitute when she was only fourteen years old.” See 
Jordan and Others para 19. 

75  Jordan and Others paras 13–25. It is notable that the state’s submission at para 23 notes that: 
“prostitution has a close connection to related criminal activities including bribery and corruption, 
drug trafficking, assault, robbery and even murder … These related crimes proliferate in an 
environment fostered by prostitution, whether legal or illegal.” 

76  Peters and Wasserman A touchstone document 4. 
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decriminalisation.77 The reasoning presented by the state deserves consideration at 

this important juncture of policy consideration by the legislature. The state argued 

that the latter two options were flawed, primarily for the reason that there will always 

be people who sell sexual services and brothels which are unable or unwilling to 

comply with the applicable requirements and will continue to do so illegally.78 

Consequently, the social ills inherent to and associated therewith will increase, as 

will the expanded number of people affected by the inherent degradation thereof.79 

It was argued that it is unreasonable to expect the state to allocate scarce resources 

currently devoted to other urgent social needs, to strictly policing an expanding 

legalised prostitution industry, especially where a parallel illegal sector is 

inevitable.80 This sentiment is echoed in a quotation in the report of the Canadian 

Commission into Pornography and Prostitution where it is recorded that: 

Despite the romantic notion entertained in some quarters that all will be well 

with the world of prostitution if only the criminal law is removed, the practical 

truth, it seems, is that it will not. All of the opportunities for damage, abuse, and 

exploitation remain.81 

With this as background, it is instructive to turn to some of the pivotal findings of the 

Court. The first relates to the right to equality. Although it was argued that the offence 

contained in section 20(1)(aA) could apply to a range of persons along a continuum 

including a marital partner, the Court held that the correct interpretation, in light of 

the heading of this offence ‘persons living on the earnings of prostitution’ is to restrict 

the behaviour to those who earn a living from “prostitution or commercial sex”.82 The 

 
77  Jordan and Others para 27. 
78  Jordan and Others para 29. 
79  Jordan and Others paras 30–37. 
80  Jordan and Others paras 38.2, 39.2. 
81  Canadian Government Pornography and prostitution in Canada 508, Jordan and Others para 

127. 
82  S v Jordan paras 48–49. However, prior to this Van Dijkhorst J held that a broad interpretation 

applied as the legislature had expressly used the language implying prostitution and related 
behaviour in ss 9(1)(b), 10(b),(c), 12(3), 14(2)(a), 14(4)(a), 20(1)(a) and 21(3) which is not the 
case in s 20(1)(aA). Richter Characteristics, sexual behaviour, and access to healthcare 16–18 
discusses the sex-for-reward continuum and finds the placement of sex work within this larger 
definition and the debate of which elements should be criminalised imprecise. The continuum 
starts with a woman soliciting on a street corner and ends with a wife having sex with her 
husband knowing that they are going shopping the next day. The continuum includes 
transactional exchanges such as a schoolgirl providing sexual services for airtime or a pass 
mark. At first glance, the wording of the Sexual Offences Act is broad enough to include any 
person (including a spouse or lover) who receives a reward in conjunction with a sexual act. 
However, the SALRC has aligned itself with the Constitutional Court judgment of S v Jordan in 
favour of a restrictive interpretation. In its report, the SALRC differentiates between prostitution, 
transactional relationships, and transactional sex. See SALRC Sexual offences: Adult 



154 

majority judgment held that this section is gender-neutral as it penalises ‘any 

person’, and that it consequently could be applied to males or females in respect of 

hetero- or homosexual sexual acts being provided for reward.83 At first blush, it 

would, however, seem that section 20(1)(aA) only criminalises the person providing 

the sexual service.84 It could nevertheless be argued that the nature of the reciprocal 

exchange as contained in section 20(1)(aA) criminalises both parties. The majority 

judgment held that even if this were not the case, the person purchasing the sexual 

acts would in any event be guilty to an equivalent extent as an accomplice, or for 

incitement or conspiracy to commit the offence.85 The effect would be that the 

customer would be guilty at common law and in terms of section 18 of the Riotous 

Assemblies Act 17 of 1956 for the same offence and would be met with the same 

sanction.86 It, however, stands to be noted that notwithstanding this finding of gender 

neutrality and ostensible formal equality, that this reasoning could be contested in 

that the offence provided for in the Riotous Assemblies Act is that of an accomplice 

and not the primary offence and, therefore, does not place these crimes on an equal 

footing.  

The minority judgment held that the differentiation between being a primary offender 

of the actual offence and an accomplice or co-conspirator also carries a difference 

in social stigma and impact.87 This approach bears witness to the application of 

 
prostitution 2017 27. Jewkes et al 2012 PLoS ONE 2; Jewkes Men, sex and the provider role 
17–18 argue that the sale of sex in prostitution and transactional sex should not be conflated. 
Jewkes argues that in transactional sex there is no explicit negotiated exchange but that some 
form of material gain is expected e.g., a plate of food or a place to sleep for the night. In 
transactional relationships there is a certain level of exclusive relational commitment in which 
material gain plays a role, e.g., the blesser/blessee phenomenon where an older man pays for 
schooling or other necessities in exchange for sex. The SALRC agrees that transactional 
relationships should not be conflated with prostitution and recommends that relationships of this 
nature, as a growing social phenomenon, be further investigated from a social and GBV 
intervention perspective rather than in response to a need for legal intervention or law reform. 
See SALRC Sexual offences: Adult prostitution 2017 27. Jewkes Men, sex and the provider role 
17–18 warns of the following dangers of these relationships: firstly, that they entrench gender 
inequity in which the men determine the conditions of the transaction and, secondly, that many 
men who engage in transactional sex do so for instrumental reasons that hold little promise of 
generous reciprocity and respect, and much danger of violence. See also para 2.5 above. 

83  S v Jordan para 9. 
84  Milton and Cowling Statutory offences para E3-83 contend that this is the correct interpretation. 
85  Burchell Principles of criminal law 634. In terms of the Riotous Assemblies Act 17 of 1956, the 

liability and penalty of the customer as an accomplice would match that of the person selling the 
sexual service. Also see Jordan and Others para 50. 

86  Jordan and Others para 14. 
87  Jordan and Others para 63. 
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different sexual standards to men and women,88 and therefore fosters gender 

inequality,89 which is unfair.90 The crime cannot be committed without the 

participation of both parties. In other words, it not only is the form of the 

criminalisation but the substance thereof which perpetuates gender stereotypes in 

a manner which causes discrimination and may in turn impair the human dignity and 

personhood of women.91 It noted as an aside that the male customer, who is 

generally in a more powerful economic position, may be more blameworthy than the 

woman selling the sexual service.92 The justices held that the violation of this right 

was not justiciable93 and additionally held in their minority judgment that this section 

asymmetrically criminalised the seller of the sexual services and therefore 

constituted indirect and unfair discrimination on the ground of gender, and that 

section 20(1)(aA) was therefore unconstitutional.94  

Secondly, in respect of the challenge based on the right to privacy, the court found 

that this right was not violated in the context of commercial exploitation of sex, and 

if it were to be violated that the limitation would be justified.95 It was held that giving 

credence to this argument would have the absurd result that a person who commits 

a crime in private, the nature of which can only be committed in private, can claim 

the protection of the privacy clause.96 The minority judgment agreed, and held that 

the indiscriminate nature of the sexual act in prostitution empties the sex act of much 

of its intimate and private nature and thereby largely attenuates expectations of 

privacy.97 Due to the fact that legislating on how to address the sale of sexual 

services is based on a policy choice, it could not be concluded that the limitation of 

the right to privacy occasioned by section 20(1)(aA) was unjustifiable.98 

Thirdly, in respect of the right to dignity, the court upheld the state’s case that the 

right to dignity of the person selling the sexual service is inherent and as such needs 

to be recognised by law-enforcement officers and those who seek to purchase 

 
88  Jordan and Others para 64. 
89  Jordan and Others para 65. 
90  Jordan and Others para 71. 
91  Jordan and Others para 65. 
92  Jordan and Others para 68. 
93  Jordan and Others para 98. 
94  Jordan and Others para 41. 
95  Jordan and Others para 29; Meyerson 2004 Acta Juridica 145. 
96  Jordan and Others para 28. 
97  Jordan and Others para 83 
98  Jordan and Others para 94; Gardner Criminalising the act of sex 335. 
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sexual services alike. Significantly, it was held that if law enforcement is enforcing 

the law in a manner which violates the dignity of the person selling the sexual 

service, then it does not invalidate the crime but the way it is being enforced.99 The 

same applies to treatment by customers.100 Furthermore, that any infringement of 

this right is brought about by the “institution of prostitution” and engaging therein 

and not the criminalisation thereof.101 The commodification of the person’s body was 

found to be inherently “destructive of the dignity and self-esteem of women”.102 The 

minority judgment, while following a different approach which is evidenced from the 

outset by their use of the term ‘sex work’ in tandem with the term ‘prostitute’, similarly 

held that the very nature of prostitution is the commodification of the person’s body. 

As such, even in the face of restrained options, the dignity of the person selling the 

sexual service is not diminished by the prohibition but by engaging in the sale of 

sexual services.103  

The Court further found that any stigma that attaches to a person selling sexual 

services arises from social attitudes and not as a result of the law; and not because 

of gender but because of the conduct they engage in.104 This finding counters the 

view of liberal feminists who argue that stigma arises out of illegality; and confirms 

that of MacKinnon who argues that stigma is perpetuated through the manner in 

which the sale of sexual services reduces the person to a commodity.105  

Fourthly, in respect of the right to freedom and security of the person, the court 

addressed the alleged discrimination ascribed to policing and prosecution practice 

in that there were more arrests and prosecutions of the person selling sexual 

services as opposed to the customer. The Court held that: “what happens in practice 

may therefore point to a flaw in the application of the law, but it does not establish a 

constitutional defect in it.”106 The minority judgment also did not find the section to 

have fallen foul of the right to freedom of the person. It held that the person selling 

 
99  Jordan and Others para 19. 
100  Jordan and Others para 74. 
101  Jordan and Others para 71. 
102  Jordan and Others para 8. 
103  Jordan and Others para 74. 
104  Jordan and Others para 16. 
105  MacKinnon 2011 Harvard Civil Rights-Civil Liberties LR 272. 
106  Jordan and Others para 19. 
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sexual services makes herself liable for arrest and imprisonment by violating the 

law.107  

Fifthly, in respect of the challenge based on the right to economic activity, the Court 

held that “prostitution and brothel keeping are not protected by section 26” as there 

is a rational connection between the legislation and the legislative purpose outlawing 

this practice.108 As many of the arguments raised by the respondents and the amici 

(friends of the court) continue to be central to the contestation of the Sexual 

Offences Act, it is instructive that preceding a similar finding in the Bedford109 matter 

by more than a decade, the majority judgment in the Jordan matter held that it was 

answering the question presented to it, namely whether certain sections of the 

Sexual Offences Act were constitutional and not whether the policy position which 

underpinned the legislation was desirable. The matter of desirability was left to the 

legislature and government.110 The minority judgment, in finding that section 

20(1)(aA) was unfairly discriminatory, and, therefore, unconstitutional confirmed too 

that:  

…although decriminalisation is a valid option for Parliament, it is not one which 

is constitutionally required. All that is required of Parliament is that if it chooses 

to criminalise prostitution it may not do so in an unfairly discriminatory fashion.111  

Significantly, the minority judgment held that the desired approach to prostitution is 

complex and defies simplistic solutions.112 It consequently recommended that 

Parliament: 

…undertake a comprehensive review of the matter, producing a balanced and 

well thought-through approach to the manner in which commercial sex can and 

should best be regulated in contemporary South Africa, bearing in mind the 

principles of equality that run through our Constitution.113  

Krüger, focussing on the voices of those in prostitution, however argues that the 

Court in making this finding turned a blind eye to the human-rights infringements 

caused by the criminalisation of prostitution and hid behind the doctrine of 

 
107  Jordan and Others para 75. 
108  Jordan and Others para 23 read with para 26 — this is with reference to the Interim Constitution 

presently renumbered as s 22. 
109  Canada v Bedford para [4]. 
110  See Jordan and Others para 30. 
111  See Jordan and Others para 125. 
112  See Jordan and Others para 126. 
113  Jordan and Others para 126.  
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separation of powers.114 Meyerson, in her critique of both the majority and minority 

judgments in their evaluation of whether the criminal offence provided for in section 

20(1)(aA) unjustifiably infringes the constitutional rights to equality, privacy and 

dignity, concludes that in contrast with the complex approach in Harksen v Lane115 

the Bill of Rights has been selectively applied in this matter.116 The result to her mind 

is that the judges have employed a balancing approach to the rights in question and 

have lost sight of the fact that constitutional interests have priority over collective 

interests. Rather, they have sought to consider the reasonableness of governmental 

conduct.117 Meyerson and Krüger propose that the Court failed to properly consider 

whether criminalisation of prostitution was justifiable,118 and failed to recognise, as 

advocated to by the amici, that the person selling the sexual service did so 

autonomously within an environment of constraint.119 In this context, criminalisation 

resulted in the infringement of their rights. Albertyn, however, argues that the 

minority judgment, in its finding that there was differentiation and that it was unfair, 

correctly approached the question of whether there was a differentiation or not.120 It 

is submitted that much of the criticism is misplaced as the Court, albeit reaching 

different conclusions, was called upon to adjudicate the constitutionality of the 

sections and not the desired policy or legislative framework. The test in Harksen v 

Lane was applied with differing outcomes in the two judgments, the majority 

stopping at the finding that there was no discrimination and the minority proceeding 

to the point where it found the discrimination to be indirect and unfair. In 

acknowledging that this case was not the chosen test case by lobbyists, it would 

seem that some liberal feminists have sought to mould their criticism around their 

desired outcome and not the question before the Court. 

In considering the constitutionality of sections 2 and 3(b),(c) of the Sexual Offences 

Act, the minority judgment considered that two propositions were being made, firstly, 

that the state had no business enforcing private morality and, secondly, that the 

purpose of the Act was to defend a particular concept of morality.121 It held that “a 

 
114  Krüger 2004 SAJHR 149.  
115  Harksen v Lane 1998 (1) SA 300 (CC). 
116  Meyerson 2004 Acta Juridica 154; Krüger 2004 SAJHR 145. 
117  Meyerson 2004 Acta Juridica 153. 
118  Krüger 2004 SAJHR 147. 
119  Krüger 2004 SAJHR 148. 
120  Albertyn Summary of equality jurisprudence and guidelines 10. 
121  Jordan and Others para 103. 
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pluralist constitutional democracy seeks to be impartial in its dealings with people 

and groups, but is not neutral in its value system.”122 Consequently, it was held that 

the Constitution does not prohibit the state from enforcing morality. To the contrary, 

as stated in the preamble to the Constitution, the state has the duty to “create a new 

order in which all South Africans will be entitled to citizenship in a democratic 

constitutional state in which there is equality between men and women.”  

The Court considered whether the right to freedom and security of the person of 

those persons selling sexual services would be better protected in brothels than on 

the street. It also considered whether the state’s failure to enforce laws prohibiting 

brothels was found wanting. It was held that the legislature was in its right to 

proscribe the sale of sexual services and brothels as an economic activity in striving 

to improve the quality of life in South Africa and that sections 2, 3(b),(c) were 

constitutional.123 

In 2007, the legislature — while considering the Sexual Offences Amendment Act 

— after considering submissions made to the (then) Portfolio Committee of Justice 

addressed the ostensible discrimination between the seller and purchaser of sexual 

services alluded to in the minority judgment in Jordan, by enacting section 11 of the 

Sexual Offences Amendment Act. This section expressly criminalises the conduct 

of a person attempting to or engaging a person over 18 to provide a sexual service 

for reward. The Sexual Offences Amendment Act specifically amended the Sexual 

Offences Act to make it applicable only to adults.124 Burchell submits that the 

enactment of section 11 brings about reciprocal liability for the person selling and 

purchasing sexual services where both are over the age of 18 years. While the 

enactment of this section was arguably a stopgap pending proposals on the revision 

of the Sexual Offences Act by the SALRC, it is important to note that unlike the 

revised section 21(1A)(a), the sexual act does not have to have commenced, 

 
122  Jordan and Others para 104. 
123  Jordan and Others para 119. 
124   The minority judgment in S v Jordan para 43 held that it would be unconstitutional to only 

criminalise one party. The Sexual Offences Amendment Act is largely influenced by the SALC 
Report on Sexual Offences, 2002 and the draft legislation contained therein. The draft legislation 
sought to codify all common-law sexual offences, and incorporate sexual offences contained in 
the Sexual Offences Act (except for adult prostitution) with the necessary changes. As the 
publication of the SALC Report and the Jordan matter occurred in the same space of time, the 
criminalisation of customers was debated in parliament, with the understanding that the review 
of the law relating to adult prostitution would take place under the third part of the SALRC 
investigation into sexual offences. 
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meaning that it would not be necessary to catch the person “in the act” to arrest 

them. It is, however, argued that the reciprocal criminalisation, albeit in two separate 

laws, amounts to formal rather than substantive equality. It is of interest too that the 

age of the person attempting to or engaging an adult to provide a sexual service for 

reward is not limited to adults, which means that a child purchaser could fall foul of 

this law. However, it stands to be noted that the Child Justice Act 75 of 2008 

regulates the criminal-justice process; provides guiding principles for sentencing; 

and where appropriate, diversion of child offenders.125 Burchell is of the view that 

either of these parties may incur liability on their own for sexual exploitation of a 

child where the other party is under the age of 18.126  

It stands to be noted again that the Sexual Offences Amendment Act uses the age 

of 18 as a defining line between adult prostitution and child prostitution, criminalised 

as child sexual exploitation.127 As mentioned in Chapter one, although a child is 

legally allowed to consent to a sexual act from the age of 16, a consensual sexual 

act with a child is asymmetrically criminalised in terms of section 17 as exploitation 

of the child where such an act is accompanied by a reward.128 As the aim clearly 

seems to broadly protect children from exploitation, any perceived anomaly would 

be considered justifiable. In addition to section 17 of the Sexual Offences 

 
125  The Child Justice Act 75 of 2008 provides guiding principles for sentencing a child. Part 3(a) 

provides that “(a) All consequences arising from the commission of an offence by a child should 
be proportionate to the circumstances of the child, the nature of the offence and the interests of 
society”. The Child Justice Act lists in Part 6 categories of offences under three Schedules which 
range from the least to most serious offences. Schedule 1 of the Child Justice Act (least serious 
crimes) contains under item 13 “Engaging sexual services of persons 18 years or older, referred 
to in section 11 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 
2007 (Act No. 32 of 2007)”. The effect is that a child may not be arrested for purchasing or 
attempting to purchase the sexual services of an adult unless there are compelling reasons to 
do so, and the prosecution may divert the matter. See ss 20 and 30 of the Act. However, 
Schedule 3 (most serious list) contains sexual offences in respect of sexual exploitation of 
children and persons with a mental disability namely ss 17, 18, 19, 20, 23, 24, 25 and 26 of the 
Sexual Offences Amendment Act. This would mean that a more severe approach would be 
meted out to a child who attempts or purchases sexual services from another child. Section 51 
of the Criminal Law Amendment Act 105 of 1997 provides for discretionary minimum sentences 
in certain serious offences. Section 51(2)(b) read together with Part III of Schedule 2 provides 
that the sentence for ‘Sexual exploitation of a child or sexual exploitation of a person who is 
mentally disabled as contemplated in Section 17 or 23 or using a child for child pornography or 
using a person who is mentally disabled for pornographic purposes, as contemplated in section 
20(1) or 26(1) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 
2007, respectively’ must be sentenced to imprisonment for a period not less than 10 years where 
it is a first offence; to imprisonment for a period not less than 15 years for a second offence; and 
to imprisonment for a period not less than 20 years for a third or subsequent offence. 

126  Burchell Principles of criminal law 635. 
127  Section 17 of the Sexual Offences Amendment Act. 
128  See Chapter 1 footnote 14. 
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Amendment Act, section 305 of the Children’s Act 38 of 2005 makes it a crime for 

a: 

…person who is the owner, lessor, manager, tenant or occupier of any premises 

on which the commercial sexual exploitation of a child has occurred … if that 

person, on gaining information of that occurrence, fails to promptly take 

reasonable steps to report the occurrence to the South African Police Service 

(SAPS).129 

A person seeking to purchase sexual services may also be charged with soliciting 

in terms of section 19(1) of the Sexual Offences Act. Section 19(1) provides that any 

person who entices, solicits, or importunes in any public place for immoral purposes 

commits an offence. Statutory prohibitions against “soliciting” in public are aimed at 

preventing a nuisance or embarrassment to the public.130 Section 20(1A)(b) of the 

Sexual Offences Act further provides that any person who in public commits any act 

of indecency with another person is guilty of an offence. People who sell sexual 

services and their customers, who complete the sexual transaction in public (e.g., 

in a car parked within public view) would be in contravention of this prohibition.131 

The legislative framework that currently regulates adult prostitution within the larger 

framework of all statutory and common-law sexual offences is clearly fragmented. 

The Sexual Offences Act was partially repealed by the Sexual Offences Amendment 

Act with the remaining sections relevant to ‘adult prostitution’ awaiting review.132 The 

Sexual Offences Amendment Act has subsequently undergone various 

amendments since enactment. It has most recently been amended by the Criminal 

 
129 Sexual Offences Amendment Act s 305(5). The relevant definitions provide as follows: 

“commercial sexual exploitation” in relation to a child, means the procurement of a child to 
perform sexual activities for financial or other reward, including acts of prostitution or 
pornography, irrespective of whether that reward is claimed by, payable to or shared with the 
procurer, the child, the parent or care-giver of the child, or any other person; and “sexual abuse” 
in relation to a child, means— 

 (a) sexually molesting or assaulting a child or allowing a child to be sexually molested or 
assaulted; 

 (b) encouraging, inducing or forcing a child to be used for the sexual gratification of another 
person; 

 (c) using a child in or deliberately exposing a child to sexual activities or pornography; or 
 (d) procuring or allowing a child to be procured for commercial sexual exploitation or in any 

way participating or assisting in the commercial sexual exploitation of a child”.  
130 Milton and Cowling Statutory offences para E3-88. In terms of s 22(g), the penalty is a fine not 

exceeding R4000 or imprisonment for a period not exceeding two years, or both such fine and 
imprisonment. 

131 The penalty is a fine not exceeding R4000 or imprisonment for a period not exceeding two years, 
or both such fine and imprisonment. 

132  SALRC Sexual offences: Adult prostitution 2009 (x). 
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Law (Sexual Offences and Related Matters) Amendment Act 13 of 2021.133 A new 

definition of ‘sexual offence’ has been inserted in the chapter dealing with the 

National Register of Sex Offenders. It is of interest to note that this definition, and in 

turn the application of the provisions relevant to the National Register, is neither 

applicable to section 11 of the Sexual Offences Amendment Act nor the Sexual 

Offences Act. It is, however, applicable to any “sexual offence in terms of the law as 

it existed between 16 June 2003 and 15 December 2007”.134 This means that the 

name of a person convicted of a prostitution-related sexual offence, i.e. soliciting, 

purchasing, brothel keeping etc. for the period 2003 to 2007 would be included on 

the Register but not that of a person convicted of any prostitution related offence i.e. 

soliciting, purchasing, brothel keeping in terms of the Sexual Offences Act or the 

purchasing of sexual services in terms of section 11 of the Sexual Offences 

Amendment Act thereafter.135 Although this distinction gives rise to somewhat of an 

absurdity, this change will notably ensure that the names of those who sell sexual 

services will not, if convicted of a prostitution-related offence, be placed on the 

Register going forward and will not be prohibited from employment that would place 

them in contact with vulnerable persons. It will however also, until the envisaged 

policy of decriminalisation has been concretised in law, allow convicted brothel 

owners, pimps, and purchasers of sexual acts to be employed in any of the 

prohibited categories, e.g., a crèche or university dormitory. Given numerous 

studies providing evidence of the very violent nature of purchasers of sexual 

services, especially in relation to sexual violence and ascribing to rape myths and 

hostile masculinity identification, this is deeply concerning.136 It is also notable that 

in the 2022 Farley et al study of 6 countries buyers of sexual services “reported that 

 
133  This Amendment Act received Presidential assent on 28 Jan 2022 and commenced on 31 Jul 

2022. The amendments, among others, aim to extend the reach of the National Register of Sex 
Offenders to prohibit a person who is convicted of a ‘sexual offence’ as defined in the Sexual 
Offences Amendment Act, from being employed where they would have access to children; 
females under the age of 25 years receiving vocational or tertiary training; people being cared 
for in shelters for victims of crime; the elderly; or those receiving community based or other care 
for physical, intellectual or sensor disabilities. 

134  Criminal Law (Sexual Offences and Related Matters) Amendment Act 13 of 2021 s1(d)(a)(i). 
135  See Sexual Offences Amendment Act s 12(d), and particularly paragraphs (a)(i) and (b)(i) of the 

definition of ‘sexual offence’, read together with s 14 of the Amendment Act which amends s 41 
to regulate the prohibition of employment of persons with sexual offences in respect of certain 
vulnerable persons. 

136  Farley et al 2015 J of Interpersonal Violence 7; Hatcher et al Sonke CHANGE Trial 1–43; Farley 
et al Men who pay for sex in Germany and what they teach us about the failure of legal 
prostitution 3. 
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being named on a sex offender register would be a highly effective deterrent.”137 Jail 

time and public exposure was found to be equally deterring.138 

Furthermore, the way the revised definition of ‘sexual offence’ has been drafted 

means that there is no obligation to report the fact that a person is selling or being 

sold for sexual services. The manner in which a ‘person who is vulnerable’ is defined 

further serves to exclude an adult person who sells sexual services under 

constrained circumstances. It is both notable and curious, notwithstanding extensive 

deliberations on the content of the Amendment Bill, that no discussion, debate, or 

reference to any deliberation before or by the Portfolio Committee on Justice and 

Correctional Services (JCS) on this important point could be found for this change 

to the Act, either in the said Portfolio Committee’s recorded minutes on the 

repository of the Parliamentary Monitoring Group (PMG) or elsewhere. While this 

change clearly signalled towards the anticipated confirmation of change in policy, 

given the national interest it is significant that it was shrouded as a non-event not 

worthy of discussion. 

It is further noteworthy that although the national legislation is of primary concern 

when it comes to law reform, the reality is that the regulation of the sale of sexual 

services takes place by way of the daily monitoring and enforcement of generic 

municipal by-laws which range from granting of business and liquor licenses to 

responding to reports of loitering or public nuisance.139 Prosecution would primarily 

be for transgressions of the relevant generic by-laws which are enforced by 

 
137  Farley et al Men who pay for sex in Germany and what they teach us about the failure of legal 

prostitution 6.  
138  Farley et al Men who pay for sex in Germany and what they teach us about the failure of legal 

prostitution 6. 
139  See footnotes 20, 21 in Chapter 1 above. In Cape Town, the by-law relating to streets, public 

places and the prevention of nuisances currently prohibits the following: “2.(1) No person, 
excluding a peace officer or any other official or person acting in terms of the law, shall— (a) 
when in a public place— (i) intentionally block or interfere with the safe or free passage of a 
pedestrian or motor vehicle; or (ii) intentionally touch or cause physical contact with another 
person, or his or her property, without that person's consent; (2) Any person who blocks, 
occupies or reserves a public parking space, or begs, stands, sits or lies in a public place shall 
immediately cease to do so when directed by a peace officer or member of the Cape Town 
Metropolitan Police Department. (3) No person shall in a public place— … (f) perform any sexual 
act; (g) appear in the nude or expose his or her genitalia, except where designated by the City 
as areas where nudity is permitted, provided that this shall not apply to children below the age 
of seven; … (j) solicit or importune any person for the purpose of prostitution or immorality”.  
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municipal law enforcement.140 The response by municipal law enforcement is in turn 

mostly complaint-driven, juxtaposing competing rights of the community and those 

engaging in a variety of acts related to the sale of sexual services generally. 

Strategic impact litigation has been embarked on with the aim of placing the sale 

and purchase of sexual services and peripheral activity such as brothel keeping 

within the purview of the labour law, i.e., providing safe working conditions and the 

right to unionise.141 In the matter of Kylie,142 Kylie, who was employed to sell sexual 

services in a massage parlour, was summarily dismissed from her ‘employment’. 

The dismissal was ultimately challenged in the Labour Appeal Court.143 The Labour 

Appeal Court confirmed that the illegal nature of the activity does not prevent a 

person from enjoying a range of constitutional rights, including the right to fair labour 

practices and the right to organise, strike and to claim for constructive dismissal.144 

The Court further endorsed the Constitutional Court’s comments in S v Jordan that 

those who sell sexual services for reward should not be stripped of their right to be 

treated with dignity by clients, and concluded that this obligation extends to 

employers as well.145 However, due to the illegality of the ‘employment’, the 

employment contract was illegal, invalid and unenforceable.146 The Court did not 

make an order of re-employment as this would have amounted to encouraging 

participation in criminal activity. The Labour Appeal Court made a distinction 

between illegal ‘work’ and illegal contracts, and found that Kylie merely performed 

an illegal job, which did not negatively impact on her employment status.147 It is 

notable that while the Labour Appeal Court held that those who sell sexual services 

 
140  The infractions are mostly viewed as minor, resulting in no arrest but a fine issued by way of a 

written notice in terms of ss 56 and 57(1)(b) of the CPA. Where an arrest is warranted, the 
person arrested may be released on a warning or police bail in terms of s 59 of the CPA. 

141  CGE Decriminalising sex work in South Africa 7; Kylie para [19]. 
142 Kylie para [19].  
143  Kylie challenged the dismissal before the CCMA on the basis that it was procedurally and 

substantively unfair. The CCMA said that it did not have jurisdiction over the case since 
prostitution is illegal in South Africa. Kylie then took the matter to the Labour Court. The Labour 
Court found that the definition of ‘employee’ in the Labour Relations Act 66 of 1995 (LRA) was 
wide enough to include a prostitute. However, in view of the common-law principle that courts 
ought not to sanction or encourage illegal activity (Kylie para [3]), the Labour Court ruled that a 
prostitute is not entitled to protection against unfair dismissal. Kylie’s lawyers then appealed the 
ruling to the Labour Appeal Court.  

144  Kylie paras [3], [30].  
145 Jordan para [74]. This comment in the minority judgment was not contradicted in the majority 

judgment, see Kylie para [19].  
146  Small Best practices (2012). 
147  Small Best practices (2012).  
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would, as employees, be entitled to form and join trade unions, they would not be 

entitled to participate in any activities, including collective bargaining, that amount 

to the furthering of the commission of a crime — that is, prostitution.148 The matter 

was referred back to the Commission for Conciliation, Mediation and Arbitration 

(CCMA) but a settlement was reached at this point, perhaps strategically given that 

the matter was aimed at strategic impact litigation, leaving the matter unresolved in 

the CCMA.149 

There are a number of peripheral offences on the statute book which intersect with 

the criminal-law response to the sale of sexual services, which are not directly 

germane to the policy position, but would need to be considered for amendment, if 

only consequentially, to give effect to a change in policy. It is sufficient to mention, 

but not discuss them in detail for the purpose of this study.150 Notwithstanding the 

legal framework, lack of clarity on the national policy position may be a contributing 

factor to the inadequate and sometimes incoherent implementation of the criminal 

law151 and lack of a clear pathway of services to those requiring social and related 

services. A repeated theme in the current debate is that, although the legislative 

framework is one of criminalisation, legal arrests and prosecutions of all involved in 

terms of the primary legislation are scant, and that this is indicative of a factual state 

of non-criminalisation.152 However, this sentiment seems to conveniently ignore the 

varied arrows in the state’s multi-faceted quiver against crime. Recent case law 

bears witness to the preference and effective use, under the current legislative 

framework, by the National Prosecuting Authority (NPA) of either or both the 

Prevention and Combating of Trafficking in Persons Act 7 of 2013 (TIP Act) and the 

Prevention of Organised Crime Act 121 of 1998 (POCA), in conjunction with the 

Sexual Offences Act to declare property used as a brothel in contravention of 

 
148 Kylie para [60], see also Scheepers https://www.labourguide.co.za/recent-articles/2077-

determining-jurisdiction-ccma-or-bargaining-council (Date of use: 20 September 2022). 
149  Kylie para [60], see also Scheepers https://www.labourguide.co.za/recent-articles/2077-

determining-jurisdiction-ccma-or-bargaining-council (Date of use: 20 September 2022). 
150  Sections 40(1)(f); 268 and 277 of the Criminal Procedure Act 51 of 1977; and Schedule 1 of the 

Prevention of Organised Crime Act 121 of 1998 (POCA). 
151  Motlanthe Report of the high-level panel on the assessment of key legislation 39 notes that a 

recurrent refrain underlying the research was “that while good laws have been made, failed 
implementation has resulted in poor outcomes.” 

152  See Combrinck ‘Control and contain’ 2000. This is confirmed by Kalwahali The criminalization 
of prostitution in South African criminal law 23–24 who states that convictions of and cases on 
prostitution have been scant.  
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section 2 of the Sexual Offences Act forfeit to the state.153 After the Jordan matter 

and before enactment of the TIP Act, the Asset Forfeiture Unit of the National 

Directorate of Public Prosecutions (NDPP) brought a number of applications against 

The Ranch, an adult entertainment establishment operating as a brothel.154 In June 

2005, in the case of the NDPP v Geyser,155 Howie J granted a preservation of 

property order in terms of section 38(2) of the POCA in respect of a property which 

was alleged to be operating as a brothel in contravention of section 2 of the Sexual 

Offences Act. In forfeiting the property, Howie J stated that he was conveying a clear 

message to Mr Geyser, other brothel-keepers and to the public at large that the law 

does not turn a blind eye to the insistent pursuit of a criminal business and will act 

to demonstrate that brothel-keeping is not a lucrative quest. In the case of NDPP v 

Bosch,156 Van Heerden AJ followed suit and ordered the forfeiture of the property 

as an instrumentality to the crime of keeping a brothel in contravention of section 2 

of the Sexual Offences Act.157 The court further held that the brothel owner 

 
153  NDPP v Bosch 2009 (2) SACR 547 (KZD); NDPP v Salie 2015 (1) SACR 121 (WCC) — asset 

forfeiture related to keeping a brothel and living off the proceeds of prostitution (ss 2, 20(1)(a) 
of the Sexual Offences Act). Further see News 24 https://www.news24.com/new24/klerksdorp-
brothel-forfeited-to-the-state-npa-20180309. (Date of use: 30 November 2022) — forfeiture 
granted in respect of housing a brothel, drug dealing and prostitution; see Breed 
https://zululuandobserver.co.za/81607/brothels-in-for-a-brawl-with-the-law/ (Date of use: 30 
November 2022) — forfeiture sought in respect of “those who pay for sex, lease out brothels 
and live off the earnings of prostitution”; see Sibisi https://capitalnewspapers.co.za/ 
102908/businessmans-massive-fine/ (Date of use: 30 November 2022) — forfeiture amount of 
R100 000 of a R250 000 fine ordered to be paid to the Asset Forfeiture Unit for running a brothel; 
see Citizen Reporter https://www.citizen.co.za/news/south-africa/state-confiscates-brothel-and-
drug-den-from-undocumented-nigerian-men/ (Date of use: 30 November 2022). The house and 
various illegal structures were being used to traffic minor children, among other crimes — the 
house was declared forfeit in contravention of the crime of brothel keeping in the Sexual 
Offences Act. 

154  Mr Phillips, one of the parties to the Jordan matter was involved in another matter in the High 
Court also seeking to declare sections of the Sexual Offences Act unconstitutional. See NDPP 
v Phillips and Others 2001 (2) SACR 542 (WLD). The origin of this case was a police raid of 
The Ranch in which the Asset Forfeiture Unit of the NDPP sought and obtained a preservation 
order of assets in terms of s 38(2) of the POCA. A declaratory order was sought by Phillips 
(owner of the mega brothel The Ranch) that the definition of ‘unlawful carnal intercourse’ was 
unconstitutional as it violates ss 9(3), 12(2), 14 and 18 of the Constitution. The reasoning was 
that if the order was granted and the definition was found to be unconstitutional that the 
associated crimes such as keeping a brothel, soliciting, and performing sexual services for 
reward would become null and void too. 

155  NDPP v Geyser (160/2007) (2008) ZASCA 15 (25 March 2008). 
156  NDPP v Bosch 2009 (2) SACR 547 (KZD). 
157  NDPP v Bosch 2009 (2) SACR 547 (KZD) para [41]. In deciding whether the forfeiture would be 

out of proportion to the purpose, reference was made to NDPP v Geyser and Another 2008 (2) 
SACR 103 (SCA) 26 in which it was held that: “And there can be little doubt, to my mind, that 
brothel-keeping would be seen by a majority in society, if not society as a whole, as morally 
more reprehensible than operating unregistered gaming machines. Brothel-keepers, as 
mentioned, commit their own offence and aid in the commission of the prostitutes’ offence. In 
doing so, they themselves earn an income from prostitution.” 
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contravened section 20(1) of the Sexual Offences Act by facilitating prostitutes 

having unlawful carnal intercourse with their customers on the property and aided 

the customer’s simultaneous offence either by being an accessory at common law 

or by contravening section 18(2) of the Riotous Assemblies Act. Van Heerden 

concluded as follows: “I hope that the message will go out to other brothel-keepers 

and also to the respondent, that their conduct will not be tolerated by courts.”158  

The sale of sexual services in South Africa has also been connected to trafficking 

and migration.159 It would therefore be remiss not to include the current legal position 

and developments in this regard. Any change to the legislative framework would 

arguably have a cascading effect on trafficking and migration for sexual services 

counter to South Africa’s international commitments to combat trafficking. It, 

however, stands to be noted that human trafficking and migration should not be seen 

as synonymous concepts. Furthermore, while prevalent, not all trafficking or 

migration is for the purpose of the sale of sexual services and not all persons who 

sell sexual services do so as a result of trafficking or migration. South Africa has 

vocally condemned the practice of trafficking in persons, irrespective of the reason. 

In 2004, it signed and ratified the Palermo Protocol.160 The country narrative for 

South Africa in the US TIP Reports for the periods 2004 to 2022 describe South 

Africa as a source, transit and destination country for men, women and children who 

are being subjected to sex trafficking.161 This conclusion has been confirmed in 

 
158  NDPP v Bosch 2009 (2) SACR 547 (KZD) para [43]. 
159  Women in South Africa experience structural inequality in respect of lack of access to education, 

access to resources and legal processes. These inequalities preventing access to meaningful 
employment in South Africa and in its neighbouring countries have resulted in the feminisation 
of poverty and in turn the feminisation of migration and trafficking in persons across external 
and internal borders as women leave or are lured from their homes to search for viable economic 
options, which include the sale of sexual services. See Van Hout An assessment of relevant 
national laws 19.  

160  Ratified by South Africa on 20 February 2004. 
161 US Dept of State TIP Report 2017 363–365. As reported over the past five years, human traffickers 

exploit domestic and foreign victims in South Africa, and traffickers exploit victims from South Africa 
abroad. Traffickers recruit victims from poor countries and poor and/or rural areas within South 
Africa, particularly Gauteng province, and exploit them in sex trafficking locally and in urban centres, 
such as Johannesburg, Cape Town, Durban, and Bloemfontein. South African trafficking rings 
exploit girls as young as 10 years old in sex trafficking. In some cases, traditional family practices 
contributed to victims’ vulnerability to traffickers. E.g., the practice of ukuthwala continued, the 
abduction of girls as young as 14 for forced marriage, particularly in remote villages in Western Cape, 
Eastern Cape, and KZN Provinces; girls in forced marriages are vulnerable to sex trafficking and 
forced labour by their husbands. Traffickers force foreign and South African LGBTQI+ persons to 
engage in commercial sex acts. Traffickers sometimes employ forced drug use to coerce sex 
trafficking victims. See US Dept of State TIP Report 2022 503–504. It is, however, notable that 
the 2013 US TIP Report 2013 45–46 relates in its country narrative on South Africa that: “[I]n its 
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research published by Khulisa Management Services and the University of 

Witwatersrand in August 2022.162 Significantly, it was further found that sex 

trafficking makes up most of the reported and prosecuted cases of trafficking in 

persons.163 The further finding that consumer demand is the root cause and 

motivation for sex trafficking of adults and children164 confirms the same finding by 

Farley et al in 2015.165 It is further noteworthy that recent research shows that little 

to no effort is made to suppress the demand that fuels trafficking of women and girls 

for sexual exploitation in spite of convincing evidence that child sexual exploitation 

is linked to trafficking.166 Buyers of sexual services, violent as they have been found 

to be, seem to operate with impunity. 

Pursuant to the promulgation of the TIP Act in 2013, people who traffic people from 

within, into or from South Africa for purposes of sexual exploitation may be 

prosecuted therefor. In terms of section 7 of this Act, any person who uses the 

services of a victim of trafficking and knows or ought reasonably to have known that 

the person is a victim of trafficking, is guilty of an offence for which a fine or 

imprisonment for a period not exceeding 15 years may be imposed. Buyers of 

sexual services would fall foul of this prohibition if they knew or reasonably ought to 

have known that a person providing sexual services for reward was trafficked. This 

is, however, not a strict liability offence. Therefore, the buyer would not be 

committing an offence in terms of this legislation simply by buying sexual services 

from a person who had been trafficked.167 It is important to note that the consent of 

 
efforts against sex trafficking, the South African government is said to have prosecuted low-
level cases with one to three victims, typically from South Africa or neighbouring countries, but 
has not successfully prosecuted larger, international syndicates involving Nigerian, Russian, 
Bulgarian, Chinese, and Thai traffickers who dominate the sex trade in several South African 
cities. The same report stated that well-known brothels in South Africa — including some that 
had previously used sex trafficking victims — continued to operate without police intervention. 
In addition, no cases against traffickers of Thai women have been initiated since 2007. Many 
stakeholders have reported the failure by police to proactively identify sex trafficking victims or 
to pursue investigations in certain cases. E.g., police regularly evacuated alleged victims of sex 
trafficking without opening investigations against the perpetrators, and there was one report of 
police taking a full week to respond to a distress call from a victim.” Also see Onyekachi 
Okechukwu Eze Brooklyn CAS 236/05/2013 pre-sentencing report. 

162  USAID Policy brief 2 1–2; USAID Policy brief 3 1–2; USAID Policy brief 3 TIP in SA 1–2. 
163  USAID Policy brief 2 1. 
164  USAID Policy brief 2 2. 
165  Farley et al 2015 J of Interpersonal Violence 3. 
166  USAID Policy brief 2 2; Cloete https://www.iol.co.za/saturday-star/news/where-have-the-

children-gone-shocking-statistics-a-concern-for-experts-30092c7b-44a8-406d-ab40-
4e18dbf6a876 (Date of use: 30 November 2022); Madlala https://www.iol.co.za/news/south-
africa/child-sex-trade-flourishing-in-sa-102433 (Date of use: 30 November 2022). 

167  SALRC Sexual offences: Adult prostitution 2017 257. 
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the victim to the exploitation is negated as a defence through section 11 of the TIP 

Act. The Act further provides that a person (which would include a buyer) who on 

reasonable grounds suspects that an adult person is a victim of trafficking, may, but 

is not obliged to report that suspicion to a police official for investigation.168 No 

indemnity is however granted for reporting under these circumstances in terms of 

the Act, and this may result in the buyer being prosecuted for engaging the sexual 

services of an adult person. However, section 204 of the CPA may be used to grant 

a discharge from prosecution to customers who find themselves in such a situation.  

It is notable that South Africa has moved from a Tier 2 ranking on the US TIP Report 

in 2004169 to being downgraded to the Tier 2 Watch List in 2018170 (despite the 

promulgation and roll-out of the TIP Act). South Africa was encouraged to reduce 

the demand for commercial sex in an effort to identify victims of trafficking, i.e., 

consider a partially criminalised legislative framework.171 If a change in legislative 

policy should, however, prefer decriminalisation, this position would arguably be 

exacerbated by an increase in those selling sexual services and those being 

trafficked into and within the country to do so. Furthermore, the 2022 TIP report 

retained South Africa on the Tier 2 Watch List.172 The reason given for the retention 

includes that the government fails to employ systematic measures to identify 

trafficking victims among vulnerable populations which results in some victims not 

being appropriately identified as being trafficked and subsequently being penalised 

in breach of other laws.173 This includes the incorrect arrest and detention of 

suspected sex trafficking victims during raids targeting brothels or ‘commercial sex 

establishments’.174 It is of concern that during 2020, there was a reported increase 

 
168  TIP Act s 19(2). 
169  Tier 2 countries are those countries which do not fully comply with all the minimum standards 

set by the Trafficking Victims Protection Act of 2002 (TVPA) but are making significant efforts to 
bring themselves into compliance with those standards. The Tier 2 Watch List consists of: 
“Countries and territories whose governments do not fully comply with the TVPA’s minimum 
standards but are making significant efforts to bring themselves into compliance with those 
standards, and: a) The estimated number of victims of severe forms of trafficking is very 
significant or is significantly increasing and the country is not taking proportional concrete 
actions; or b) There is a failure to provide evidence of increasing efforts to combat severe forms 
of trafficking in persons from the previous year.” See US Dept of State TIP Report 2022 55.  

170  US TIP Report 2018 388; Van der Watt Investigating human trafficking for sexual exploitation 4. 
171  Van der Watt https://www.dailymaverick.co.za/opinionista/2019-04-17-decriminalisation-of-sex-

work-in. (Date of use: 18 April 2021).  
172 US Dept of State TIP Report 2022 501. 
173  US Dept of State TIP Report 2022 501. 
174  US Dept of State TIP Report 2022 502. Furthermore, women who are trafficked into prostitution 

are moved between 10–30 houses and in each house, there is more than one woman. Despite 
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of children forced into commercial sex by their families; and that the burgeoning 

unemployment was exploited through fake job advertisements on social media;175 

and most concerning that official complicity in trafficking crimes, especially by police, 

persisted.176 Orphans have been found to be especially vulnerable to trafficking for 

sexual services.177 It is reported that some well-known brothels previously identified 

as locations of sex trafficking continue to operate with officials’ tacit approval.178 The 

portrait of trafficking in South Africa shows that traffickers in the country are 

increasingly from Nigeria, the Democratic Republic of the Congo, Cameroon, and 

Ghana.179 This portrayal diminishes the development and training on standard 

operating procedures (SOPs) for referring victims of trafficking for care, and casts 

doubt on the country’s endeavours to properly implement the Act.180 The multi-

layered structural inequalities experienced in South Africa, fuelled by the drug and 

sex trade, ensure that human trafficking for sexual exploitation, in turn facilitated 

 
this, there is only one report made of trafficking. This has been flagged as problematic as a 
crime is committed with each movement and in respect of each person. See Basson The online 
and offline sexual exploitation of children in South Africa (2018). 

175  The prevalence of internal trafficking for purposes of sexual exploitation regularly makes 
headline news. The most common modus operandi is to lure women with promises of 
employment, only to detain and exploit them through the selling of sexual services. See 
Legalbrief https://legalbrief.co.za/story/three-charged-with-human-trafficking/ (Date of use: 29 
September 2020).  

176  US Dept of State TIP report 2022 501–502. 
177  Basson The online and offline sexual exploitation of children in South Africa (2018). 
178  However, other brothels used to exploit women are disguised as bed and breakfasts. See US 

Dept of State TIP report 2022 502, 504.  
179  US Dept of State TIP Report 2022 504. The third-party actors are regularly reported to be 

Nigerian nationals and those trafficked have been reported to originate from Zambia, Zimbabwe, 
Lesotho, and South Africa. See Venter https://www.iol.co.za/news/caught-in-a-vice-like-life-of-
prostitution-11944503 (Date of use: 20 July 2020); Grootboom Exit! A true story; Legalbrief 
https://legalbrief.co.za/legalbrief/newsletters/newsletter/6987/email/ (Date of use: 20 July 2020) 
illustrates the common modus operandi used by brothel operators and pimps — unsuspecting 
victims are lured to a venue, then locked up and forced to use drugs. They are raped and 
coerced to work as prostitutes. Venter https://www.iol.co.za/news/south-africa/gauteng/girls-
lured-to-springs-house-raped-forced-into-prostitution-court-hears-16337653 (Date of use: 20 
July 2020); Venter https://www.iol.co.za/news/it-was-impossible-to-escape-pimps-pretoria-
prostitutes-tell-court-11800171 (Date of use: 20 July 2020). They are kept in bondage due to 
the ensuing drug dependence and various methods of control and coercion, such as having 
near-naked pictures taken and placed on the Internet to solicit clients through the advertising of 
services. Some women opt for providing sexual acts in exchange for drugs and food for the 
benefit of pimps. The outcome is unfortunately the same, once they enter such an arrangement, 
they are beholden to their captors, driven by addiction, with scant opportunity to escape. 
Traffickers also threaten to withhold drugs from victims to coerce them into prostitution. Van der 
Watt, a former policeman and expert witness on trafficking for sexual exploitation, confirms that 
offering of drugs by traffickers is commonly used to either create an addiction among the victims 
or to fuel existing dependencies. In his words, “a constant interplay and chemistry of drugs, 
addiction, fear, manipulation, and violence inflicted by pimps left the victims at the mercy of their 
‘bosses’.” See Venter https://www.iol.co.za/news/caught-in-a-vice-like-life-of-prostitution-
11944503 (Date of use: 20 July 2020).  

180  US Dept of State TIP Report 2022 501–502. 
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through criminal syndicates, is common place.181 While control and power may not 

be overt, the threat of harm and the dependence on substances (used before or 

introduced once they are sold for sexual services) keeps trafficking victims in 

check.182 Since human trafficking is driven by profit and demand, it is axiomatic that 

a country in which the law is decriminalised will be used to traffickers’ advantage.183 

Cho et al confirm that human trafficking is greater in countries which sanction 

prostitution than in countries where it is illegal.184 

Considering the recent trend in which the TIP Act, together with the Sexual Offences 

Amendment Act, has been used to extricate women and children found to be selling 

sexual services in brothels, it is necessary to elaborate further below. The TIP Act 

contains a broad definition of trafficking contained in section 4(1) of the Act.185 One 

 
181  Onyekachi Okechukwu Eze Brooklyn CAS 236/05/2013 12; Van der Watt The nature and future 

of human trafficking in South Africa 9. Anecdotal evidence points to a well-established corridor 
of trafficking for sexual exploitation from Mozambique and Zimbabwe to Gauteng and onwards 
through the Free State towns of Bloemfontein and Kimberley to the coastal ports of Port 
Elizabeth, Cape Town, and KwaZulu-Natal. 

182  The example of the murder of a woman who had tried to escape from a Nigerian pimp in 
Sunnyside was used as an illustration by Sunnyside Police to demonstrate to the writer, the 
subtle yet firm hold they held over the women under their control. See IOL 
https://www.iol.co.za/news/south-africa/womans-body-found-in-burning-suitcase-448530 (Date 
of use: 20 May 2022). Nigerian criminal networks are mainly involved in the perpetration of 
human trafficking for sexual exploitation, and they dominate the commercial sex industry in 
several South African provinces. See Onyekachi Okechukwu Eze Brooklyn CAS 236/05/2013 
16; S v Abba and Others Gauteng High Court, Case No CC 41/2017 61. 

183  Oppenheimer Prostitution as the exploitation of women 81. A cross-national study referenced 
in the NCOSE Why sex buyers must be stopped and how to do it 2 study found that “sex 
trafficking is most prevalent in countries where prostitution is legalised”.  

184  Cho et al 2013 World Development 25. 
185  TIP Act s 4. Trafficking in persons 
 (1) Any person who delivers, recruits, transports, transfers, harbours, sells, exchanges, leases 

or receives another person within or across the borders of the Republic, by means of— 
 (a) a threat of harm; 
 (b) the threat or use of force or other forms of coercion; 
 (c) the abuse of vulnerability; 
 (d) fraud; 
 (e) deception; 
 (f) abduction; 
 (g) kidnapping; 
 (h) the abuse of power; 
 (i) the direct or indirect giving or receiving of payments or benefits to obtain the consent of a 

person having control or authority over another person; or 
 (j) the direct or indirect giving or receiving of payments, compensation, rewards, benefits or 

any other advantage, aimed at either the person or an immediate family member of that 
person or any other person in close relationship to that  person, for the purpose of any 
form or manner of exploitation, is guilty of the offence of trafficking in persons. 
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of the grounds of trafficking is the “abuse of vulnerability”.186 This term is defined in 

the definitional clause of this Act as follows: 

‘‘abuse of vulnerability’’ for purposes of section 4(1), means any abuse that leads 

a person to believe that he or she has no reasonable alternative but to submit to 

exploitation, and includes but is not limited to, taking advantage of the vulnerabilities 

of that person resulting from— 

 (a) the person having entered or remained in the Republic illegally or without proper 

documentation; 

 (b) pregnancy; 

 (c) any disability of the person; 

 (d) addiction to the use of any dependence-producing substance; 

 (e) being a child; 

 (f) social circumstances; or 

 (g) economic circumstances; 

Notably, the listed areas of vulnerability reflect the socio- and economic context in 

South Africa.187 Connected thereto is the definition of ‘sexual exploitation’ which 

reads as follows: 

‘‘sexual exploitation’’ means the commission of— 

(a) any sexual offence referred to in the Criminal Law (Sexual Offences and 

Related Matters) Amendment Act; or 

(b) any offence of a sexual nature in any other law… 

Pertinently, the list of aggravating factors contained in section 14 of this Act includes 

whether the trafficking victim was made addicted to a dependence-producing 

substance,188 the conditions the person was kept in,189 whether the victim was held 

captive, suffered abuse and the effect thereof on the victim.190 It is common cause 

that the vulnerabilities of the victims of trafficking are targeted, exploited and 

manipulated through the provision of drugs, the type and nature of accommodation 

and nutrition provided, and the use of violence, including sexual violence to ensure 

compliance.191 The use of this legislation by the police and the NPA has increasingly 

allowed for the prosecution of third-party actors as traffickers or conspirators to 

 
186  TIP Act s 4(1)(c). 
187  See Van der Watt The nature and future of human trafficking in South Africa 9. 
188  TIP Act s 14(c). 
189  TIP Act s 14 (d). 
190  TIP Act s 14 (e)–(g). 
191  Onyekachi Okechukwu Eze Brooklyn CAS 236/05/2013 23. A worrying aspect of this interwoven 

arrangement of pimps supplying drugs to drug-addicted people who provide sexual services for 
the benefit of the pimps is the involvement of corrupt and compromised public officials who — 
Van der Watt avers — are to be found in all sectors of government. See Venter 
https://www.iol.co.za/news/caught-in-a-vice-like-life-of-prostitution-11944503 (Date of use: 20 
July 2020). 



173 

trafficking, while at the same time recognising the multi-layered vulnerability of those 

selling sexual services and the abuse thereof,192 without having to hold the person 

physically providing the sexual service for reward to account as an offender in 

contravention of the Sexual Offences Act.193 This approach seeks to recognise that 

sexual exploitation is “largely an organised crime with interpersonal features”.194 The 

persons who are providing the sexual services are considered to be “commodities 

with financial earning potential for the accused and his broader criminal network.”195 

Buyers, however, seem to escape liability for driving the demand which leads to the 

exploitation, as they are neither joined in these matters, nor charged separately. 

Van der Watt illustrates the complexity of trafficking for sexual exploitation as a 

multi-levelled and inter-connected criminal enterprise which straddles a number of 

 
192 Onyekachi Okechukwu Eze Brooklyn CAS 236/05/2013 pre-sentencing report; S v Onyekachi 

Okechukwu Eze Regional Division of Gauteng Case No 14/546/2013. See also S v OB Abba 
and Others High Court of South Africa (Gauteng Division, Pretoria) Case no CC 41/2017. It may 
seem the obvious choice for a woman to break away from the clutches of a pimp, but given the 
multiple levels of trauma, both physical and psychological, that women are reported to endure, 
it may not prove as simple. Often harmful bonds are formed with captors that take intensive 
therapy to break. It was difficult for most of the prostitutes to break away from their pimps as 
they build a relationship with them and there is a bond. This is referred to as the Stockholm 
effect. Venter https://www.iol.co.za/news/caught-in-a-vice-like-life-of-prostitution-11944503 
(Date of use: 20 July 2020) quotes Van der Watt who refers “to a case study where a 23-year-
old woman said she had been with her pimp since she was 13. He ran her bathwater, ensured 
she had clothes and food. He was like a father to her, although he sold her.”  

193  The number of cases of trafficking for sexual purposes and particularly related to women and 
girls being held captive for the purpose of providing sexual services has either escalated 
drastically or become detected due to the focused attention of law enforcement. Several cases 
have made headline news. The preference of proceeding with charges under the TIP Act is that 
the exploitation of the vulnerability of the person providing the sexual service for sale is 
recognised. One example is that of three Nigerian nationals arrested for luring 11 women from 
Zambia, Zimbabwe, Lesotho, and South Africa with offers of employment and holding them 
captive in overnight establishments in the Northwest and Northern Cape for the purpose of 
profiting of the sale of sexual services. See Evans https://www.news24.com/news24/ 
southafrica/news/human-trafficking-accused-appear-in-court-20200928-2 (Date of use: 27 
September 2020). In another report, law enforcement rescued 10 women and arrested five 
accused during an early morning raid at brothels disguised as bed and breakfast 
establishments. The women had been trafficked from Lesotho, Namibia, and Limpopo, and were 
forced to sell sexual services. The DHA assisted with their immigration status and the DSD were 
engaged to provide places of safety and shelter for the women. See McCain 
https://www.news24.com/news24/southafrica/news/human-trafficking-ring-hawks-rescue-sex-
slaves-arrest-five-in-swoop-on-three-properties-20200927-2 (Date of use: 27 September 2020). 
It, however, stands to be noted that s 54 of the Sexual Offences Amendment Act extends to 
potential purchasers of sexual services. It places a clear obligation on a person who knows that 
a sexual offence has been committed against a child to report such knowledge immediately to 
a police official; this would include child prostitution as contemplated in s 17 of this Act. Non-
compliance with this obligation is an offence that is coupled, on conviction, to a fine or 
imprisonment for a period not exceeding five years. 

194 Onyekachi Okechukwu Eze Brooklyn CAS 236/05/2013 report 4; Van der Watt The nature and 
future of human trafficking in South Africa 11–14. 

195  Onyekachi Okechukwu Eze Brooklyn CAS 236/05/2013 22. 
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illegal enterprises including brothels, online escorting, or sexual entertainment.196 

He further spotlights the interconnectivity between the sale of sexual services and 

drugs where the sale of sexual services acts as a front for a more lucrative drug 

trade.197 In S v Onyekachi Okechukwu Eze, the court observed that the accused 

had recruited women who were already addicted to drugs and had sustained their 

dependence as part of his control over them.198 The court noted that “prostitution, 

like the illegal drug trade, is big business for traffickers”.199 To this end, the court 

has held that in addition to a conviction of trafficking, a trafficker can be convicted 

for the sexual offences of living off the earnings of prostitution and keeping a brothel 

in contravention of the Sexual Offences Act, be convicted of rape in breach of 

section 3 of the Sexual Offences Amendment Act, and be convicted of supplying 

drugs.200 Proponents of decriminalisation, however, downplay the presence of 

trafficking for sexual purposes in the country.201 

The lobbying of government for decriminalisation gained particular impetus in the 

months before South Africa hosted the FIFA Football World Cup in 2010. Contrary 

to some of the tsunami-like warnings, there was no proliferation of the sale or 

demand for the sale of sexual services or trafficking in persons over this time.202 The 

legislature, in the wake of the finding of constitutionality of the Sexual Offences Act 

in 2002 in S v Jordan, and the finding that the choice of a legislative model was one 

of policy,203 seemed content to let the SALRC process — which was tasked with 

reviewing and codifying the legal response to sexual offences — take its course. 

 
196  Onyekachi Okechukwu Eze Brooklyn CAS 236/05/2013 23. 
197  Onyekachi Okechukwu Eze Brooklyn CAS 236/05/2013 23. 
198  S v Onyekachi Okechukwu Eze Regional Division of Gauteng CAS 236/05/2013 paras 58, 100. 

The same finding was made in S v Abba and Others Gauteng High Court Case no CC41/2017 
100 where the court held that the vulnerability was based on the victims’ addiction to drugs 
together with their social and economic circumstances, and the fact that the one victim was an 
illegal immigrant.  

199  S v Onyekachi Okechukwu Eze Regional Division of Gauteng CAS 236/05/2013 para 65. 
200  S v Onyekachi Okechukwu Eze Regional Division of Gauteng CAS 236/05/2013 para 69. 
201  Peters and Wasserman “What happened to the evidence?” ii, 24, 26; HRW and SWEAT Why 

sex work should be decriminalised in South Africa 62.  
202  Bonthuys 2012 J of Southern African Studies 2. Van der Watt The nature and future of human 

trafficking in South Africa 6 points out that the narrative around trafficking in South Africa and 
internationally is shrouded with tension between those in favour and opposing the full 
decriminalisation of the sale of sexual services and related conduct. On the one hand trafficking 
for sexual purposes is downplayed and on the other expanded into a phenomenon requiring 
national panic. 

203  See footnote 60 above, and Chapter 1. 
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The process of legislative review has been ongoing and will be explained further 

hereafter. 

One of the upshots of the intense lobbying by proponents of full decriminalisation 

and media messaging around decriminalisation and the regularising of the term ‘sex 

work’ is that even the Police Commissioner at the time suggested decriminalising 

the sale of sexual services for the duration of the 2010 World Cup.204 No national 

policing strategy regarding the sale of sexual services could be found in 2010, and 

the National Instructions issued in compliance with the Sexual Offences Amendment 

Act after 2007 did not regulate the policing response to the sale or purchase of 

sexual services.205 The enforcement policies seem to be determined at station level 

or by prosecuting authorities overseeing a particular jurisdiction.206 Specialised units 

such as the Asset Forfeiture Unit of the NDPP and the Unit dealing with Trafficking 

continue to enforce the Sexual Offences Act, the POCA and the TIP Act against 

third parties involved in the sale of sexual services.207 The gap in policy certainty 

has, however, allowed for a haphazard and sometimes apathetic application of the 

law in certain parts of law enforcement. 

4.2.1 The socio-economic complexities underpinning and intersecting with or 

giving rise to the sale of sexual acts for reward in South African society 

As stated above, the current legislative framework is based on a legitimate and 

constitutional policy choice which seeks to prevent social ills such as child 

prostitution, trafficking in women and children, the spread of STIs, drug abuse, 

public nuisance and other associated crimes.208 From the outset, it stands to be 

noted that the exact mirroring of foreign legislative models without interrogating a 

context-specific application should in itself be a red flag to countries considering 

policy change. Mirroring speaks of an approach which prioritises form over function 

 
204  Bonthuys 2012 J of Southern African Studies 2. 
205  SAPS National Instruction 3/2008 Sexual Offences Legal Services: Legislation Issued by 

Consolidation Notice 11/2008. 
206  SALC Sexual offences: Adult prostitution 87. Kuhne YOU Magazine 2 records Commandant 

Hugget as stating that it is not regarded as a priority crime, and due to the wording of the crime 
(with a focus on arresting the person selling sexual services) requiring the setting of a trap and 
placing “the policemen in compromising situations” to catch the person “in the act”. This modus 
operandi was used to bring the charge against the third appellant in the Jordan case See S v 
Jordan and Others. 

207  See Phillips and Others v NDPP 2001 (2) SACR 542 (W).  
208  Jordan and Others para 13–25. See also footnote 76 above. 
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in very much the same way as isomorphic mimicry.209 Low- and middle-income 

countries considering a “copy and paste” of models applied in first-world or high-

income countries, or any permutation thereof should give careful consideration to 

unintended outcomes which could result in further harm and exploitation. It is 

submitted that the solution to many of the injustices which act as drivers to entry into 

the sale of sexual services and the peripheral economy which exists around it in 

low- and middle-income countries lays beyond the scope of law alone. The solution 

would more appropriately be found in the field of economic and social rights. With 

policy change being considered in South Africa, it is critical that any change in policy, 

and in turn law reform, is informed by contextual evidence as to the nature of the 

problem, the causes and what the most effective legislative approach should be.210 

An evaluation of the socio-economic complexities underpinning and intersecting 

with or giving rise to the sale of sexual services for reward is an integral step in this 

process.  

The scars of decades of enforced racial division are still visible in the way in which 

the majority of the almost 60 million strong South African population access basic 

amenities and engage in the constitutional democracy.211 Many people continue to 

battle structural poverty and inequality brought about by historic physical 

segregation212 and the concomitant dearth in skills (including formal schooling and 

education) disallowing them from engaging in the formal and informal economy.213 

 
209  Stewart 2013 UN University DOI: https://unu.edu/publications/articles/imitating-success-not-

answer-for-human-capacity-development.html.  
210  Sutcliffe and Court Evidence-based policymaking 1. 
211  In 2020, it was estimated that South Africa’s population stood at 59.62 million people. South 

Africa has a very youthful population with ± one third of the population below the age of 14 years 
(17 million people), and just over a third of the population aged between 15 and 34 (20.7 million 
people). See Mitchley https://www.news24.com/news24/SouthAfrica/News/more-than-57-of-
people-in-sa-live-in-3-provinces-population-getting-older-stats-sa-data-says-20200709?isapp= 
true (Date of use: 9 July 2020). 

212  The relegation of black people to Bantustans during apartheid has created spatial inequality, 
trapping disadvantaged communities in poverty and underdevelopment, marginalised from the 
core economy. See Motlanthe Report of the high-level panel on the assessment of key 
legislation 33. 

213  The inordinate number of people without adequate schooling or skills most harshly experience 
the staggering rise in unemployment. Although there has been a call for the equal participation, 
recognition, and development of women in all aspects of life and society since 1994, the harsh 
reality is that black women in South Africa, mostly participate in sectors of the economy 
characterised by low wages and poor working conditions, eke out a living outside of the formal 
economy. See RSA Parliament Summary: Review of the Women’s Charter 4. Black women are 
most affected, due to South Africa’s discriminatory past which resulted in the least access to 
educational resources. It is also mostly black women who have migrated within and across the 
borders of the country in search of employment. Motlanthe Report of the high-level panel on the 
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For this reason, the disparity in prevalence of poverty, inequality and unemployment 

resulting from severe socio-economic challenges is disproportionately experienced 

by black people in South Africa.214 Although South Africa is categorised as a middle-

income country, inequality has persisted and even before the effects of the Covid-

19 pandemic were felt, poverty levels and unemployment were rising,215 together 

with wide-spread food insecurity.216 Data from 2018 reflects that nearly a third of the 

population received a critical lifeline by way of a social grant payment each month.217 

Three million people fit the description of being absolutely homeless, while eight 

million people live in informal settlements (colloquially referred to as shack 

dwellers).218 The impact of the measures used to curtail the spread of Covid-19 

exposed and exacerbated existing vulnerabilities along the already gaping socio-

economic fault lines.219 In 2020, only two months into the Covid-19 lockdown, nearly 

 
assessment of key legislation 35 emphasises that “without a high-performing public education 
system, millions of people will remain trapped in poverty and locked into dependency on the 
state”. Mantell https://www.dailymaverick.co.za/opinionista/2021-09-01-unemployment-and-
the-unemployable-the-scale-the-smoke-and-mirrors-the-realities-and-the-solutions/ (Date of 
use: 10 January 2022) submits that “[T]he inconvenient truths are that our government lacks 
competence and the problem of our unemployed is intractable because the majority are 
unskilled as a result of an education system that has left them functionally illiterate and 
innumerate, and therefore unemployable.” HRW and SWEAT Why sex work should be 
decriminalised in South Africa 1 report that not one of the 46 interviewees had matriculated. 

214  Legalbrief https://legalbrief.co.za/legalbrief/newsletters/newsletter/8839/email/ (Date of use: 2 
August 2021). 

215  See Legalbrief https://legalbrief.co.za/legalbrief/newsletters/newsletter/7471/email/ (Date of 
use: 15 May 2020) where it is stated that the unemployment rate rose to a near 15-year high in 
the first quarter of 2019 — “The unemployment rate in SA surged to 27.6% in the first quarter of 
2019, with the economy bleeding 237 000 jobs during the period.” By December 2019, 10.4 
million people were unemployed with 43% black Africans unemployed. This point is emphasised 
in the Motlanthe Report of the high-level panel on the assessment of key legislation 32. 

216  Heywood https://www.dailymaverick.co.za/article/2020-05-26-malnutrition-health-services-and-
democracy-the-responsibility-to-speak-out/ (Date of use: 26 May 2020). 

217  In April 2020, it was reported that the government pays out around R15.3 billion to 18 million 
grant recipients every month — evidencing a growth of 1 million people receiving grants over 
two years. The 2022 grants vary in size from the child support grant of R480 a month to the old 
age pension of R1990–R2010 a month. Disability grants, foster child grants and caregiver grants 
range between the two. See Legalbrief https://legalbrief.co.za/legalbrief/newsletters /newsletter/ 
8013/email/ (Date of use: 15 April 2020): “Evidence shows that existing welfare grants are well 
targeted at the poorest section of society, who are expected to suffer the most as informal 
economic activities come under pressure from the lockdown and poor communities lose access 
to earnings.”  

218  Schenck et al 2017 Social Work 267. 
219  Vulnerable women who are raised under and continue to face severely limiting socio-economic 

circumstances are found on the fault lines of society. See Clark Presentation of the SALRC 
Report on Sexual offences (Adult prostitution) 2020. Gender inequality shapes women’s 
experience of poverty which means that because of the primary responsibility they carry for 
childcare, elder-care, and housework they are not lifted out of poverty in the same way that men 
are. Women are predominantly found in part-time and precarious work or in the informal sector. 
See Goldblatt and McLean Women’s social and economic rights 6. 
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30% of the population reported hunger after widespread job losses.220 There were 

33 million people between the ages of 18 and 59 who did not initially qualify for any 

form of subsistence or social grant.221  The unemployment rate in South Africa 

climbed from 27.2% in 2018222 to a staggering 34.9% in the third quarter of 2021.223 

 
220  First Lady Dr Tshepo Motsepe is quoted as saying that, in South Africa, unlike neighbouring 

countries, while “there is enough food to cater for the majority of the country’s population … 
distribution and accessibility constraints, coupled with higher rates of poverty and inequality, 
mean that a substantial portion of the country’s population is food insecure”. See Heywood 
https://www.dailymaverick.co.za/article/2020-05-26-malnutrition-health-services-and-
democracy-the-responsibility-to-speak-out/ (Date of use: 26 May 2020); Legalbrief 
https://legalbrief.co.za/legalbrief/newsletters/newsletter/8053/email/ (Date of use: 7 May 2020); 
Haffajee https://www.dailymaverick.co.za/article/2020-07-15-the-day-the-bottom-fell-out-of-
south-africa-a-triple-pandemic-has-hit-us/ (Date of use: 15 July 2020). Only two months into the 
Covid-19 hard lockdown, Rudin https://www.dailymaverick.co.za/opinionista/2020-05-27-a-
stark-tale-of-two-realities-one-lockdown-for-the-rich-another-one-for-the-poor/ (Date of use: 27 
May 2020) starkly reflected that: “[T]he brutal reality that needs facing is that the only real choice 
open to the poor is to decide how to die, or, more accurately, of what to die: Coronavirus, hunger, 
lockdown-compounded gender-based violence, or TB, HIV-AIDS, cancer or any of the other 
diseases and conditions that have been de-prioritised to make way for the coronavirus.” 

221  DSD https://www.dsd.gov.za/index.php/latest-news/21-latest-news/410-the-rapid-assessment-
of-the-implementation-and-utilisation-of-the-special-covid-19-social-relief-of-distress-grant 
(Date of use: 20 December 2020). With the advent of Covid-19, many people accessed the 
Unemployment Insurance Fund (UIF) Temporary Employer-Employee Relief Scheme (TERS), 
and within three days of the system going live over 3.5 million people applied to access the 
monthly R350 Social Relief of Distress (SRD) grant. By April 2020, R21 billion had been paid to 
4 240 112 workers through 410 523 employers. See RSA Government https://www.gov.za/ 
speeches/unemployment-and-labour-uif-coronavirus-covid-19-payment-funds-exceed-r51-
billion-27-oct (Date of use: 30 March 2021). The SRD Programme was confirmed in the 
Regulations made under s 27(2) of the Disaster Management Act 57 of 2002. This was only 
available to citizens, permanent residents, or refugees but was later made available to asylum 
seekers and special permit holders. Also see RSA Government 
https://www.gov.za/speeches/sassa-applications-received-special-coronavirus-covid-19-
social-relief-distress-grant-14 (Date of use: 30 March 2021). They were eligible if they were 
unemployed, do not receive any form of income, social grant or UIF payment etc. By October 
2021 10 million people had applied. See Felix https://www.news24.com/news24/ 
southafrica/news/over-10-million-people-applied-for-r350-grant-since-it-was-extended-lindiwe-
zulu-20211022 (Date of use:22 October 2021). However, Potterill J documents that only 38 000 
out of the anticipated 8 million unemployed people received this grant. See Equal Education 
and Others v Minister of Basic Education and Others Gauteng Division, Pretoria High Court of 
South Africa Case no 22588/2020 (17 July 2020) para 23 (hereafter Equal Education). 

222  Economist Mike Schussler is quoted in TimesLive https://www.timeslive.co.za/news/south-
africa/2018-09-03-more-adults-not-working-than-working-in-south-africa/ (Date of use: 18 
September 2020) as saying that: “The world’s biggest unemployment crisis is right here in South 
Africa”. The article cites UASA trade union’s 17th South African Employment Report where it is 
reported that unemployment had increased from 6-million to 9.6-million persons between 2001–
2018; i.e., a 60% increase, which had a devastating effect on inequality and poverty in the 
country: “Along with other factors, such as single female-headed households, this low number 
of employed results in much of South Africa’s poverty and inequality … 20% plus unemployment 
rate for over two decades”. To attempt to solve the problem of unemployment, Schussler said 
accelerated economic growth was the only sustainable way to tackle it: “For rapid economic 
growth to happen, South Africa needed to create macro-economic stability and certainty.” 

223  Legalbrief Today https://legalbrief.co.za/legalbrief/newsletters/newsletter/9101/email/ (Date of 
use: 1 December 2021). According to Mantell https://www.dailymaverick.co.za/opinionista/ 
2021-09-01-unemployment-and-the-unemployable-the-scale-the-smoke-and-mirrors-the-
realities-and-the-solutions/ (Date of use: 10 January 2022): “When the official unemployment 
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In the third quarter of 2022, the official unemployment rate was 32.9%, with the 

expanded definition of those no longer looking for employment standing at 43.1%.224 

It is unsurprising that the face of poverty in South Africa belongs predominantly to a 

black woman,225 and that most persons who sell sexual services are “poor, black 

and female, and sell sex primarily in order to support their children and 

dependents”.226 Brodsky and Day aver that:  

…poverty forces women to accept sexual commodification and subordination to 

men in order to survive. They engage in prostitution or ‘survival sex’ to get by. 

They lose autonomy to choose freely with whom and when they will have sex, 

and even whether and when they will have children. They are more vulnerable 

to rape, assault and sexual harassment because they live in unsafe places.227 

This finding is confirmed by the SALRC, which cites several submissions and 

interactions at grassroots workshops that:  

The socio-economic determinants of prostitution however suggest that 

prostitution is driven by a complex intersection of social and economic factors 

in which poverty; unemployment and inequality are key drivers.228 

A rapid assessment done by SWEAT for SANAC in 2013 found, at the time of the 

assessment, that there was an intermediate number of 153 000 adults selling sexual 

services for reward in South Africa.229 If this number is transposed against the 

 
rate is expanded to those who have given up looking for work, then the true unemployment rate 
is 44% or a massive 9.8 million citizens.”  

224  The Presidency https://www.gov.za/speeches/statement-cabinet-meeting-30-november-2022-
1-dec-2022-0000 (Date of use: 7 December 2022) para 1.3. 

225  The release of Stats SA’s 2022 “Poverty trends in South Africa” report shows that “the face of 
poverty is female.” See RSA Parliament Summary: Review of the Women’s Charter 8. 

226  HRW and SWEAT Why sex work should be decriminalised in South Africa 1. The survey by 
Evans and Walker The policing of sex work in SA 7 in Mpumalanga and Gauteng found that 
most sex worker participants supported between three and nine people with the money they 
earned.  

227  Brodsky and Day Acta Juridica 149, 162; Goldblatt and McLean Women’s social and economic 
rights 5. Women are disproportionately represented amongst the world’s poorest. Only 14% of 
women selling sexual services in Soweto are reported as not having experienced violence over 
their lifetime. However, two-thirds in Soweto had been raped; and had experienced violence 
from one or all clients, partners, or law enforcement. See Vidima et al #SayHerName 7. 

228  SALRC Briefing Summary Project 107 2017; Trotter Sugar girls and seamen 17; Herbst Male 
sex workers in Pretoria 162. 

229  SANAC Estimating the size of the sex worker population in South Africa, 2013 4. The number 
has also been reported as 156 000. See Mbhele https://www.sabcnews.com/sabcnews/four-
government-departments-throw-their-weight-behind-decriminalisation-of-sex-work/ (Date of 
use: 5 October 2020). It is notable that no reference to the presence of children being detected 
or counted form part of this assessment. It is further notable that although all non-US NGOs that 
receive US Govt grants (i.e., PEPFAR, USAID, Centres for Disease Control and Prevention) are 
required to sign an agreement with PEPFAR that commits them to the following (USC 22 s 
7631(f)) which in effect is an ‘anti-prostitution’ clause: “No funds made available to carry out this 
chapter, or any amendment made by this chapter, may be used to provide assistance to any 
group or organization that does not have a policy explicitly opposing prostitution and sex 
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population size in 2013 of 52.98 million,230 this would translate to 0,3% of the general 

population, or based on the fact that the majority of those who sell sexual services 

are women, 0,5% of the female population.231 If this figure is transposed against the 

population size of 2020, it translates to the same rounded number of 0,3% of the 

general population. Although statistics are malleable, this study has provided a 

valuable basis on which to, among other interventions, establish a national 

programme for HIV prevention among those selling sexual services. Although 

Peters and Wasserman argue that the high unemployment rate makes the sale of 

sexual services an “attractive option” to many South African women,232 it is clear 

from the population sizing that poverty on its own is not an automatic prelude to 

selling sexual services. It is submitted that it should rather be viewed alongside 

gendered inequality and other vulnerabilities to understand the primary socio-

economic determinants that predispose a person to sell sexual services.233 It is trite 

that although men and women sell sexual services, the majority of people are 

women and girls. It is notable that the data extrapolation in this study reflects that 

the target age group was women aged 15 to 64. However, no information is provided 

on prevalence, reporting or interventions offered or provided to children, including 

adolescent girls aged 15 to 18 found to be selling sexual services.234  

Against the backdrop of the socio-economic challenges faced by a large section of 

society, the main drivers associated with the sale of sexual services are a complex 

interplay of poverty, inequality, unemployment, and extremely high levels of GBV235 

 
trafficking, except that this subsection shall not apply to the Global Fund to Fight AIDS, 
Tuberculosis and Malaria, the WHO, the International AIDS Vaccine Initiative or to any UN 
agency” — this is effectively what happened as both SANAC and SWEAT’s stance in favour of 
decriminalisation is public knowledge. 

230  Stats SA Mid-year population estimates 2013 2. 
231  Stats SA Mid-year population estimates for 2013 2. 51% of population are female (27,16 million). 
232  Peters and Wasserman A touchstone document 6. 
233  SANAC Estimating the size of the sex worker population in South Africa, 2013 3. Van der Watt 

The online and offline sexual exploitation of children in South Africa, however, submits that in 
respect of the presence of children in this industry, statistics are unreliable and that behind every 
statistic is a complex layer of stories.  

234  Confirmed by SWEAT to Clark (SALRC researcher and author of this thesis). No children were 
found during this study and, therefore, no children were offered or referred for social service 
intervention. 

235  Amidst high levels of violence against women and children, the President has himself referred 
to GBV in the context of Covid-19 as the second pandemic. See Isilow https://www.aa.com.tr/en/ 
africa/violence-against-women-is-like-second-pandemic-in-south-africa-president/2427879 
(Date of use: 23 November 2021). Interpol has also named South Africa the “rape capital of the 
world” See TEARS Foundation Development of a nationally accessible assistance and support 
network 2. With over 42 000 rapes being reported in 2019/2022, it is cold comfort that this 
allegation has been refuted against closer scrutiny. See Clifford 
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most often accompanied by a history of early sexual abuse and family breakdown.236 

However, the determinants involved in a person selling sexual services can rarely 

be neatly compartmentalised. It is a complex interplay of a number of drivers that 

include socio-economic and socio-psychological factors positioned to meet the 

demand for sexual services for payment.237 

The results of two recent studies by Jewkes et al are significant in that they not only 

confirm local and international studies on the harmful effects of selling sexual 

services on the women who do so, but they point to a strong common predicator of 

childhood sexual abuse.238 It was found that adults who have been exposed to 

trauma as children, particularly child sexual abuse and emotional neglect, are “much 

more likely” to start selling sexual services than those with different lived 

experiences, and that with this history of early sexual abuse, they commence selling 

sexual services before the age of 18 (that is, as children).239 This finding confirms 

the view that many of those who sell sexual services are cemented into the sale of 

sexual services as children, with many engaging in the sale of sexual services inter-

generationally and, in some cases, the abuse of children in the bounds of 

prostitution is uncomfortably being ignored.240 The recent study by Milovanovic et al 

published in 2022 confirms that in South Africa: 

 
https://ewn.co.za/2021/04/22/spotcheck-jhb-s-mayor-shares-debunked-and-flawed-sa-rape-
statistics (Date of use: 22 April 2021). 

236  The SALRC identified a fibrous network of root causes leading to or causing predominantly 
women being found selling sexual services. The main root causes are poverty, unemployment, 
and inequality (not only in South Africa but for migrant and foreign job seekers too). SALRC 
Briefing Summary Project 107 2017; Trotter Sugar girls and seamen 138, 173; Herbst Male sex 
workers in Pretoria 155–159. Experience of and exposure to GBV, which may include sexual 
violence as a child or family violence often precedes and predicates involvement in the sale of 
sexual services. It provides an established platform for continued GBV from buyers, pimps and 
a range of other role-players which may include unethical police. See Ruhama 
https://www.ruhama.ie/opinion-buyers-of-sex-are-getting-more-violent-increasingly-influenced-
by-what-they-see-in-porn/ (Date of use: 1 May 2020).  

237  Schurink and Levinthal 1983 SA J of Sociology 154–155. 
238  Jewkes et al 2021 Elsevier SSM-Mental Health 7; Jewkes et al 2021 Int J Environ Res Public 

Health 2. Ruhama https://www.ruhama.ie/opinion-buyers-of-sex-are-getting-more-violent-
increasingly-influenced-by-what-they-see-in-porn/ (Date of use: 1 May 2020) reports that almost 
all of the women it has assisted have suffered abuse in their early years.  

239  According to Jewkes et al 2021 Int J Environ Res Public Health 5, childhood trauma “was very 
commonly reported and was significantly associated with both depression and PTSD”; Poliah 
and Paruk 2017 SAFP 121.  

240  Basson The online and offline sexual exploitation of children in South Africa (2018). 
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…while being a young woman is not contingent upon being a sex worker, it is 

frequently the case that SWs are either AGYW or have entered into the sex 

work continuum during their youth.241 

In her biography, Grizelda Grootboom, a survivor of prostitution and internal 

trafficking, explains one of the drivers of her entry into the sale of sexual service: 

At the age of nine, … everything was taken away from me when I was raped. 

Looking back, I think this gang rape introduced me to the idea of being the kind 

of female I became in order to survive — it introduced me to the feeling of being 

exploited because I am female.242 

The vulnerability of the girl child in South Africa is well documented. It is reported 

that before turning 18, a third of South African girls have given birth at least once243 

— a number of these pregnancies the result of a sexual offence being committed 

against them — and do not reflect those pregnancies which do not go to term. The 

socio-economic impact on the child mother and her child is devastating, with an 

almost certain trajectory towards severe deprivation and limited social and economic 

opportunities.244 Networking HIV & Aids Community of Southern Africa (NACOSA) 

ascribes the prevalence of child pregnancy to a blend of poverty, transactional 

relationships which are mostly age disparate, and substance abuse.245 The 

combination is an unfortunate but clear indicator of high-HIV risk and transmission. 

There is simply, despite attempts by proponents of full decriminalisation averring the 

opposite, no clinical separation between adults selling sexual services and child 

sexual exploitation.246 Removing all barriers to criminalisation coupled with the 

 
241  Milovanovic et al 2022 AIDS Care 6. 
242  Grootboom Exit! A true story 27 speaking of the first time she was raped in Khayelitsha while 

collecting water. 
243  Rutenberg et al 2003 Reproductive Health Matters 122–133. 
244  Sexual violence is a key driver of high unintended pregnancy rates among 10–19-year-olds in 

South Africa, amounting to 54.4% of unintended child pregnancies. See Wentzel 
https://www.dailymaverick.co.za/article/2021-09-22-by-age-18-more-than-30-of-south-african-
teen-girls-are-reported-to-have-given-birth-at-least-once/ (Date of use: 22 September 2021). It 
is not uncommon for the resulting pregnancy to be ascribed to the desire of a young girl to 
access the childcare grant. However, this reasoning not only ignores the hard truth that a child 
has been sexually abused, but also ignores the reality that the childcare grant is a meagre R480; 
and ignores the high mortality rate of these babies within the first month of their lives. The 
physical needs of a baby far outstrip the buying power of the grant. See NACOSA 
http://www.nacosa.org.za/2018/11/26/the-truth-about-teen-pregnancy/ (Date of use: 7 May 
2020). 

245  Areas with high rates of poverty seem to be most closely linked to high rates of child pregnancy. 
See NACOSA http://www.nacosa.org.za/2018/11/26/the-truth-about-teen-pregnancy/ (Date of 
use: 7 May 2020). 

246  Jewkes et al 2021 Int J Environ Res Public Health 5. 
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normalisation of the adult sale and purchase of sexual services will arguably further 

facilitate the entry point for vulnerable children. 

The results of a recent national sample of women who sell sexual services linked to 

‘sex worker programmes’ in 12 sites done by the South African Medical Research 

Council and the Perinatal HIV Research Unit247 show that those who sell sexual 

services are extremely vulnerable to violence, mental health problems248 and, 

worryingly, signs of HIV-drug resistance.249 It is insightful that the high prevalence 

of depression and PTSD among those who sell sexual services, has been found to 

be driven by a number of factors, but primarily by trauma in childhood, current food 

insecurity, harmful alcohol and substance use, experiences of being in a controlling 

relationship and GBV, knowledge of HIV-positive status and aspects relating to 

stigma, frequency of working and location of work.250 It is also notable that the 

partners of people who sell sexual services have also been found to be very 

violent.251 As a structural driver, GBV has been identified as the reason for the 

increase in HIV infections among girls and women in the general population.252 In 

comparison, evidence shows that people who sell sexual services are at a 

significantly higher risk of HIV, TB and STIs.253 

 
247  The research by Jewkes et al 2021 Int J Environ Res Public Health 2 sought to explore 

interconnections between drivers of mental ill-health, including aspects of work circumstances. 
248  Jewkes et al 2021 Int J Environ Res Public Health 2 document high levels of depression, PTSD, 

and anxiety among adult females selling sexual services when accessing support services. The 
authors hypothesise that from within the context of criminalisation and patriarchal social norms 
in South Africa, factors that influence the mental health of women who sell sexual services 
include those: “[T]hat broadly stem from childhood experiences, poverty and food insecurity, 
circumstances of selling sex, the use of alcohol and other substances to enable selling sex, 
experience of physical health problems and gender-based violence, including partner controlling 
behaviour.” This assumption is based on the evidence that shows that factors such as childhood 
trauma, food insecurity, controlling partners, and exposure to GBV are drivers of mental ill-health 
in the general population. Further see Poliah and Paruk 2017 SAFP 126. 

249  Jewkes et al 2021 Int J Environ Res Public Health 2; Bhengu https://www.news24.com/ 
news24/southafrica/news/more-than-half-of-sas-sex-workers-victims-of-rape-study-finds-
20210825 (Date of use: 21 August 2021). 

250  Not only were over half of the women who sell sexual services found to be either depressed or 
to have PTSD, but 37% have both depression and PTSD. Closely related to both depression 
and PTSD was food insecurity as well as physical or sexual interpersonal violence and being in 
a controlling relationship. Almost three quarters of the women drink alcohol, with many 
consuming large quantities thereof. Just under a third indicated that they do so to cope with 
selling sexual services. See Jewkes et al 2021 Int J Environ Res Public Health 5, 7. 

251  Jewkes et al 2012 PLoS ONE 1–10; Jewkes et al 2021 Int J Environ Res Public Health 8. 
252  This is particularly the case among those women who sell sexual services. Also, as per the 

Global Fund South Africa mid-term assessment 8: “The Covid-19 pandemic inevitably worsened 
the situation of some populations highly vulnerable to HIV”.  

253  SANAC Estimating the size of the sex worker population in South Africa, 2013 3. HIV prevalence 
rates among females who sell sexual services is gauged to be as high as 59.6% compared to 
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The conclusion by Jewkes et al that structural interventions, such as 

decriminalisation would result, among other outcomes, in protecting the mental 

health of women selling sexual services as it would enhance security by reducing 

the sale of sexual services outdoors and protect them from GBV stands to be 

questioned.254 If the direct pathways to mental ill-health are rooted in childhood 

sexual abuse, or knowledge of HIV-positivity, and the risk of non-partner violence is 

equally prevalent outdoors and in brothels, it is difficult to understand how removing 

the criminal legislative framework for all parties involved, without any other form of 

intervention would provide the necessary mental health support needed to recover 

from the trauma or address the mental ill-health. The assumption that by removing 

the legislative injunction against the sale of sexual services, the element of violence 

will be removed, does not consider the power dynamic at play, particularly where 

patriarchy is so embedded in South African culture, and non-paying partners have 

been found by Jewkes et al to not only be highly violent, but one of the key drivers 

of mental ill-health. The absence of a recommendation in favour of a mental health 

intervention is striking. Beattie et al note that:  

Left untreated, mental disorders prevent people from reaching their full 

potential, impair human capital, and are associated with premature mortality 

from suicide and other illnesses.255 

The interconnectedness between the context in which sexual services are sold and 

adverse mental health, and the surrounding factors associated with the sale of 

sexual services makes it almost impossible to single out one factor. With so many 

factors pre-dating the sale of sexual services, or starting as coping mechanisms 

thereafter, the presence of which makes them susceptible to sexual violence from 

buyers and intimate partners.256 Some of the surrounding factors or coping 

strategies include dissociative disorders, and alcohol and substance abuse.257 

 
13.3% among women in the general population. See also Scheibe et al 2016 SAHR 166; 
Coetzee et al 2017 PLoS ONE 1; Scorgie et al 2012 AIDS and Behaviour 920. It is notable that 
most countries in West and Central Africa do not have the prevalence rates found in East and 
Southern Africa. See UNAIDS Regional workshop on situation analysis of sex work 4. 

254  Jewkes et al 2021 Int J Environ Res Public Health 9. 
255  Beattie et al 2020 PloS Med 3.  
256  Jewkes et al 2021 Int J Environ Res Public Health 3. 
257  Drug- or alcohol addiction is framed as a high-risk entry point to and consequence of engaging 

in prostitution, irrespective of whether it is linked to trafficking or not. Many pimps are drug 
dealers and lure girls with free drugs. See S v Onyekachi Okechukwu Eze Regional Division of 
Gauteng Case No 14/546/2013 para 65; S v Abba and Others Gauteng High Court, Case no 
CC 41/2017 61. This is also a complex process as some enter prostitution due to substance 
abuse and others abuse substances to cope with the sale of sexual services. See Posel The 
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Alcohol and substance abuse has been found to substantially elevate the risk of 

sexual and physical violence, trauma, rape and HIV.258 Their vulnerability hinges on 

a number of often interlinking factors, such as multiple sexual partners, unsafe 

working conditions, and barriers to negotiating condom use.259 

Adding to the complexity, for varied reasons many people who sell sexual services 

do not identify as ‘sex workers’ or ‘prostitutes’ and, therefore, are not accessed by 

health outreach initiatives targeting those who identify as such.260 Health risks 

include exposure to HIV and other STI’s, unwanted pregnancies, negative impact 

on mental health and the effects of alcohol and drug addiction and abuse.261 The 

exposure to multiple vulnerabilities when not identifying as a ‘sex worker’ is 

exacerbated for those women who are undocumented non-nationals.262 

Significantly Poliah and Paruk identify the lack of attention to the mental health 

needs of those who sell sexual services as a treatment gap,263 and pertinently flag 

 
sex market in the inner city of Durban 23; Pauw and Brener Women and AIDS in South Africa 
20. Although it is unclear whether substance abuse (alcohol and drugs) precedes the entry into 
the sale of sexual services or is as a result thereof, research seems to indicate that in certain 
settings drug use plays an integral role in the sale of sexual services. It is also linked to increased 
willingness to engage in unsafe sexual acts (condom free or anal sex) and an increase in sexual 
violence. Research completed by Leggett ODCCP study on the relationship between drug use 
and HIV in South Africa para 2.5 reflects a systematic targeting with crack cocaine of those 
providing sexual services and their clients. Bi-directional substance abuse is also identified by 
Poliah and Paruk 2017 SAFP 120.  

258  Jewkes et al 2021 Int J Environ Res Public Health 3. SANAC Estimating the size of the sex 
worker population in South Africa, 2013 3; Scheibe et al 2016 SAHR 166. South Africa has 7.6 
million people living with HIV with 4.9 million people receiving antiretroviral treatment. See 
Green https://www.spotlightnsp.co.za/2020/11/18/hiv-death-rate-in-sa-men-much-higher-than-
in-women/ (Date of use: 28 March 2022). This is a decline from 2017 which estimated the 
number of people living with HIV at 7.9 million people. See HSRC The fifth South African national 
HIV prevalence, incidence, behaviour, and communication survey, 2017 1. In 2020, 92% of 
people living with HIV knew their status, 72% of those individuals were on treatment; and 66% 
of those on treatment achieved viral suppression. Women and particularly young women aged 
15–24 are disproportionately impacted by HIV, comprising 63% of people living with HIV. See 
Global Fund South Africa mid-term assessment 17. Due to age disparate sexual encounters, 
new infections are twice as high among young women aged 15–24 than young men. See 
Shisana et al South African national HIV prevalence, incidence and behaviour survey, 2012 57. 
HIV prevalence is high for key populations, including sex workers. See Global Fund South Africa 
mid-term assessment 17 

259  The HSRC The fifth South African national HIV prevalence, incidence, behaviour, and 
communication survey, 2017 4 reflects that among those with more than one partner in 2016 
that only one third of older adults of 50 plus used condoms with the second lowest usage 
amongst adolescents in the cohort 15–24 years reporting usage of 47,3%. The SANAC SA 
NSWP 2019–2022 17 emphasises the compounded intersection of multiple factors such as 
violence and stigma but emphasises the aggravation thereof to the criminalisation of the sale of 
sexual services. 

260  Scheibe et al 2016 SAHR 167; Walker et al 2017 Agenda 99; UNAIDS Guidance note 4. 
261  Scheibe et al 2016 SAHR 168. 
262  Walker et al 2017 Agenda 7. 
263  Poliah and Paruk 2017 SAFP 126. 
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the management of child abuse victims as this is associated with an “increased 

lifetime risk for depression”.264 

South Africa, with its own extreme economic disparities, borders on countries with 

seemingly even more severe political and economic challenges. The reality of South 

Africa’s porous borders265 coupled with pervasive corruption in all sectors of society 

ensures a steady stream of undocumented and irregular migration of people over 

the borders of the country in search of a livelihood in the “New York” of Africa.266 

The rapid assessment conducted by SWEAT found that across the country certain 

towns which are hubs for trucking, mining, or are situated at borders reflect a high 

concentration of people who sell sexual services.267 This concentration accords with 

the finding that the majority of those who sell sexual services are internal or cross-

border migrants.268 According to the International Organisation for Migration (IOM):  

South Africa has ... experienced high volumes of immigration in recent years, 

attracting migrants, asylum seekers and refugees from within and outside 

southern Africa.269   

The report found that South Africa is the most significant migration destination 

country in Africa. Based on figures from the UN Department of Economic and Social 

Affairs as of 2019, an estimated 716,057 Zimbabweans and 376,668 Mozambicans 

respectively legally reside in the country.270 The estimated number of illegal and 

undocumented migrants ranges from three to six million people, but remains 

unknown.271 The SALRC reports that the majority of the people in Hillbrow and 

Rustenburg who attended a dedicated workshop in 2009 for people selling sexual 

 
264  Poliah and Paruk 2017 SAFP 121. 
265  South Africa has 53 land border posts of which 32 remained closed until mid-2022. See RSA 

Government https://www.gov.za/covid-19/about/coronavirus-covid-19-alert-level-1 (Date of 
use: 2 June 2022). 

266  Legalbrief https://legalbrief.co.za/legalbrief/newsletters/newsletter/8312/email/ (Date of use: 23 
September 2020). 

267  SANAC Estimating the size of the sex worker population in South Africa, 2013 38. 
268  Scheibe et al 2016 SAHR 165–178; Peters and Wasserman A touchstone document 9.  
269  McAuliffe and Khadria (eds) IOM World Migration Report 2020 62. 
270  McAuliffe and Khadria (eds) IOM World Migration Report 2020 57. Figures from Stats SA are 

close but differ. Society places a disproportionate burden on women and more so on migrant 
women. A snap poll by a local newspaper has shown that most women begging on roadsides 
with children are Zimbabwean, and many people who sell sexual services are foreign too. See 
Botha https://www.sowetanlive.co.za/opinion/columnists/2019-04-24-where-is-caring-govern 
ment-as-women-with-kids-beg-in-streets/ (Date of use: 2 June 2022). 

271  The majority are from Zimbabwe, Mozambique, and Angola. See Staff Reporter 
https://mg.co.za/article/2009-11-13-home-affairs-in-the-dark-about-number-of-illegal-
immigrants/ (Date of use: 2 June 2022). 
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services were undocumented migrants from Mozambique or Zimbabwe who were 

unable to regularise their stay in South Africa in order to obtain legal employment, 

and for various reasons resorted to the sale of sexual services.272 In the recent study 

by Jewkes et al, 17.1% of those selling sexual services interviewed had migrated to 

South Africa, and 65.2% were undocumented.273 Undocumented refugees and 

illegal migrants are doubly susceptible to engage in the sale of sexual services.274 

According to UNAIDS, the spread of diseases and HIV is disproportionately high 

among illegal migrant and refugee populations.275 In desperation, they may charge 

less than locals and may forego using condoms to access more clients.276 Even in 

a decriminalised system, they are highly unlikely to report any abuse they may 

experience by buyers or third parties to the police, given their illegal status. Jewkes 

makes no mention of trafficking and does not engage on the effect of 

decriminalisation on migration. 

The focus of most socio-economic studies and resultant calls for law reform have 

been on the person providing the sexual service and not the whole ecosystem which 

surrounds this conduct. It is necessary to place the whole transaction into context 

and perspective, as effective policy-making requires a more holistic approach. It 

may be self-evident to state that not all men pay for sexual services. Yet not only is 

this supported by evidence-based research, but Jewkes has found that it is not 

normative to do so.277 Buying sexual services is, therefore, not inevitable or 

representative of all men.278 According to the results of a study conducted by 

Jewkes in 2012, 51% of men had had a provider relationship and expected sex in 

return, in other words, engaged in transactional sex.279 However, only 3% of the 

men had had sex with a woman in prostitution, and 15% of the men had done both. 

A third of the men had done neither. What is significant about this study is that 

although those men who engaged in transactional sex or who had bought sexual 

services from a woman in prostitution were quite violent; men who had done both 

 
272  SALRC Sexual offences: Adult prostitution 2017 57. 
273  Jewkes et al 2021 SSM — Mental Health 4. 
274  Walker et al 2017 Agenda 92; Peters and Wasserman A touchstone document 9. 
275  UNAIDS Guidance note 4. 
276  SALRC Sexual offences: Adult prostitution 2009 30. 
277  Jewkes et al 2012 PLoS ONE 1–8; Ruhama https://www.ruhama.ie/opinion-buyers-of-sex-are-

getting-more-violent-increasingly-influenced-by-what-they-see-in-porn/ (Date of use: 1 May 
2020).  

278  NCOSE Why sex buyers must be stopped and how to do it 4. 
279  Jewkes et al 2012 PLoS ONE 1, 4. 
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(75% of those having sex with a woman in prostitution) had significant signs of 

misogyny, psychopathy, were more sexually and physically violent to women, and 

engaged extensively in crime. Jewkes found that these men were found to operate 

extensively outside of the law and their violence poses a substantial threat to women 

and that measures should be put in place to protect women from them.280 In 

contrast, men who did not engage in sex for economic exchange were much less 

violent, more law abiding and displayed gender equitable masculinity. Jewkes’ 

findings are substantially confirmed by Farley et al in 2015, who hold that there is 

“evidence for a connection between sexual aggression and prostitution”.281 Not only 

has buying sexual services been associated with GBV, both against the person from 

whom the sexual services are purchased, against intimate partners and unrelated 

women; it has also been associated with increased sexual aggression and 

acceptance of rape myths.282 A 2022 study of 6 countries reveals that especially 

German buyers view women in prostitution as “unrapeable” and that prostitution 

prevents rape.283 It is further significant that it has been found that most buyers of 

sexual services have been sexually abused as children and are particularly 

violent.284 The Sonke CHANGE trial significantly reports that boys who are abused 

as children are five times more likely to commit GBV.285 This study confirms the 

findings of the research conducted by Farley et al in 2015 where it was reported that 

childhood sexual abuse was more prevalent among sex offenders than non-

offenders, and that sexual abuse during boyhood was directly associated with 

sexual aggression and buying sexual services.286  

It is also notable that buyers of sexual services are reported to be getting more 

violent as a result of watching pornography and seeking to re-enact what they 

 
280  Jewkes et al 2012 PLoS ONE 1, 4. 
281  Farley et al 2015 J of Interpersonal Violence 4. 
282  Farley et al 2015 J of Interpersonal Violence 4. 
283  Farley et al Men who pay for sex in Germany and what they teach us about the failure of legal 

prostitution 5. 
284  Malan https://bhekisisa.org/article/2017-07-31-00-nine-factors-that-make-a-man-more-likely-to-

beat-and-rape-a-woman/ (Date of use: 24 June 2022); Hatcher et al Sonke CHANGE Trial 27. 
285  Hatcher et al Sonke CHANGE Trial 27. A significant discovery was the high prevalence of 

childhood abuse that these men had endured as boys. 39% had been raped or experienced 
sexual violence as children, and 84% had experienced physical violence. Consequently, mental 
health and drinking problems are high. Inequitable gender views are also the norm. 

286  Farley et al 2015 J of Interpersonal Violence 7. 
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watch.287 As they are paying, they feel entitled to demand extreme acts.288 The 

slippage in terms of the re-enactment of ever-increasing violence and objectification 

mimicking that which is seen in pornography has a more sinister side. The adult site 

Pornhub has been under consistent attack over the recent past relating to being 

“infested” with child abuse, sex trafficking and rape-related videos.289 This bears 

witness to the intertwining of objectification of women and children.290 The National 

Centre on Sexual Exploitation (NCOSE) argues that this provides sufficient 

evidence that laws need to be enforced against those who buy sexual services as 

this holds the right people accountable and constrains consumer-level demand.291  

While there seems to be general agreement on the multiple drivers fuelling entry 

into the sale of sexual services in South Africa, the views are strongly polarised 

when it comes to addressing the multi-varied vulnerabilities associated with and 

flowing from these drivers and consequently the preferred legislative framework.292 

The status of the current legislative framework will be considered below. 

4.2.2 Challenges and gaps in the South African legislative approach: based on 

an intrinsic flaw, structural or to do with implementation 

From an analysis of the current legislative framework governing the sale and 

purchase of sexual services, it would seem that the challenge or gap in the law 

relates to both form and content. With regards to form, the legislative framework that 

currently regulates the sale and purchase of sexual services within the larger 

framework of all statutory and common-law sexual offences is fragmented between 

 
287  Ruhama https://www.ruhama.ie/opinion-buyers-of-sex-are-getting-more-violent-increasingly-

influenced-by-what-they-see-in-porn/ (Date of use: 1 May 2020).  
288  Ruhama https://www.ruhama.ie/opinion-buyers-of-sex-are-getting-more-violent-increasingly-

influenced-by-what-they-see-in-porn/ (Date of use: 1 May 2020). A study of 6 countries reveals 
that Germany buyers of sexual services in a legalised system understand that payment was a 
means of “coercion to prostitution”. They are aware of the psychological damage inherent in 
prostitution. One buyer’s quote reads “she has an emaciated body and soul. She could no longer 
feel anything”. See Farley et al Men who pay for sex in Germany and what they teach us about 
the failure of legal prostitution 4. 

289  Goldstein https://goldsteinreport.com/pornhub-removes-millions-of-videos-after-investigation-
finds-child-abuse-content/ (Date of use 24 June 2022); Fabbri https://www.bbc.com/ 
news/technology-55551300 (Date of use 24 June 2022). 

290  Subsequently credit card companies, Visa, Mastercard and Discover have blocked all payments 
to Pornhub. See CBS News https://www.cbsnews.com/news/visa-mastercard-wont-allow-
charges-pornhub/ (Date of use 24 June 2022). 

291  NCOSE Why sex buyers must be stopped and how to do it 1, 4. 
292  Clark Presentation of the SALRC Report on Sexual offences (Adult prostitution) 2020. 
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the Sexual Offences Act and the Sexual Offences Amendment Act, leaving the 

remainder of the partially repealed Sexual Offences Act to regulate what is termed 

‘adult prostitution’ pending legislative review. Irrespective of the outcome of the 

parliamentary process which will follow the recently proposed change in policy as 

advised by the JCS Minister, it would seem evident that in order to avoid 

interpretational challenges and to codify all sexual offences in one statute, the 

Sexual Offences Act would need to be repealed.293 Even if the repeal of all the 

offences contained in the aforementioned Act are reviewed, at the very least from 

the perspective of form, the antiquated language contained in the Act would need 

to be reframed.294  

In order to ascertain whether challenges or gaps experienced under the current 

legislative approach are based on an intrinsic flaw, are structural, or relate to 

implementation of the law, it is necessary to interrogate the trilogy of themes which 

form part of the global debate on what the appropriate policy and legal framework 

governing the sale and purchase of sexual services should be, from within the South 

African legislative and socio-economic context. The first theme relates to the 

contested repositioning of the sale of sexual services as work with concomitant 

labour rights; the second theme relates to removing identified barriers to health 

services and specifically in respect of the prevention, transmission and treatment of 

HIV and STIs; and the third theme relates to the prevention of arbitrary arrest of 

those selling sexual services and their exploitation by law enforcement.295 An 

analysis of these themes will be done under these specific headings below.296 

  

 
293  As the Constitutional Court has held in Jordan that the provisions of the Sexual Offences Act 

are constitutional, any change to the existing legal framework would be a matter of policy. Any 
change in policy would need to be underpinned by an analysis of the current law and its 
response to societal needs, in order to determine the rationality thereof. The mandate given to 
the SALRC in this regard was to identify alternative policy and legislative responses that might 
regulate, prevent, deter, or reduce prostitution. 

294  Reference is made in the Sexual Offences Act to outdated terminology such as “unlawful carnal 
intercourse” and “act of indecency”.   

295  Clark Presentation of the SALRC Report on Sexual offences (Adult prostitution) 2020. 
296  Following the publication of the SALRC report on 26 May 2017, the department and the SALRC 

have presented the report before numerous forums including twice before the MPWC, which 
included a Summit held on the topic on 3 August 2018. These themes were subjected to in-
depth interrogation in the report and subsequent engagements. 
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4.2.2.1 Repositioning of the sale of sexual services as work with concomitant 

labour rights  

Within the South African context, the drivers which precede engaging in the sale 

and purchase of sexual services and the prevailing circumstances in which this is 

done is for the most part uncontested.297 This includes recognition of the coercive 

nature of poverty and structural and economic marginalisation;298 endemic and prior 

personal experience of physical or sexual abuse;299 and current experience of 

violence and exploitation by clients, intimate partners and third parties such as 

brothel owners, law enforcement, and community members.300 It is also uncontested 

that the basic human rights of those who sell sexual services should be protected in 

order to ensure freedom from exploitation.301 This commonality is, however, used 

as a departure point for the support of vastly different policies and legislative 

frameworks.  

There are two prominent groups or proponents in South Africa advocating for their 

preference of legislative approach. On the one hand, radical feminists support varied 

forms of criminalisation to address what they consider inherent exploitation; and on 

the other hand, liberal feminists support decriminalisation and the application of the 

labour law to remove criminalisation as the key contributor to exploitation and barrier 

to the recognition of the sellers’ agency.302 Amidst these two poles of thought, 

 
297  The prevalence of cross-border and internal trafficking is contested in some quarters. In 2006, 

Gould and Fick Selling sex in Cape Town 6 found that there was very little evidence of trafficking 
in Cape Town, postulating that this may be problematic for organisations relying on funding in 
this area. However recent evidence-based research presented below would reveal otherwise. 

298  Gould and Fick Selling sex in Cape Town 6 refer to this as being a victim of circumstances.  
299  Flowers The prostitution of women and girls 27; SALRC Sexual offences: Adult prostitution 2017 

195. 
300  SWEAT reports that 45% of 101 deaths of people selling sexual services over 2018–2019 were 

unnatural because of poisoning, multiple gunshot wounds; stabbing; strangulation; and being 
pushed out of a moving car. See Seleka https://www.news24.com/news24/southafrica/ 
news/nearly-half-of-the-101-sex-workers-who-died-in-sa-in-2018-and-2019-were-murdered-
20200304 (Date of use: 4 March 2022); Vidima et al #SayHerName 7. 

301  Ammaturo European sexual citizenship 32 posits that those who need the protection of their 
human rights the most, are not able to access this protection because of constraints such as 
non-citizenship.  

302  See Goyal and Ramanujam 2015 Akron LR 1092; CGE Position paper on sex work 3. In South 
Africa, the two groups of feminists have formed coalitions of organisations with similar 
viewpoints. On the one end of the spectrum is the Asijiki Coalition which seeks to have the sale 
of sexual services recognised as a legal form of work or employment with access to the full 
range of rights afforded to employees in terms of the applicable labour law. The Asijiki Coalition 
brings together SWEAT, Sisonke, Sonke Gender Justice, and the WLC to advocate for the 
decriminalisation of sex work in South Africa with the support of the Open Society Foundation 
for South Africa, Hands Off and the Red Umbrella Programme. On the other end of the spectrum 
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Krüger proposes a third wave of feminism in which the voices of the women 

speaking for themselves is incorporated into the narrative, introducing a modicum 

of choice within a system of constraint and vice versa.303 The preferred policy 

position is central to informing the chosen legislative framework, as is seen in the 

divergent approach of comparative democracies.304 

Liberal feminists in South Africa advocate for the repositioning of the sale of sexual 

services as work with concomitant labour rights within a fully decriminalised legal 

framework, akin to the position in New Zealand. The Commission for Gender 

Equality’s (CGE) position paper states that: 

…sex work should be based on the principle that sex work is work and should 

allow the industry to be subjected to existing labour and business laws aimed 

at preventing unsafe, exploitative and unfair business practices.305  

The supposition is that the removal of the criminal injunction coupled with the 

recognition by and application of the labour law will provide an opportunity for those 

with negligible options to legally generate an income,306 enter employment 

contracts,307 and bring about equality of standing in the workplace.308 It is argued 

 
is CESESA, which is a broad alliance of organisations seeking to uphold the right to dignity of 
all, and to end the sexual exploitation of men, women, and children in South Africa. See Global 
Fund South Africa mid-term assessment 36. 

303  Krüger 2004 SAJHR 141–142. 
304  Countries which consider it to be primarily exploitative or abusive increasingly follow a pathway 

of abolition such as Sweden, Canada, Norway, Iceland, France, Ireland, and Israel. Countries 
which consider it to be a form of employment either regulate or legalise, e.g., Netherlands, 
Germany, and New Zealand. See Farley et al 2015 J of Interpersonal Violence 4. 

305  CGE Position paper on sex work 6. 
306  CGE Decriminalising sex work in South Africa 6; CGE Position paper on sex work 4; Lakhani 

2022 Global Public Health 2342; Longworth 2010 Appeal 68. The Asijiki Coalition motivates for 
the decriminalisation of sex work and specifically the non-decriminalisation of all aspects relating 
to the sale of sexual services i.e., purchasing, facilitating, soliciting and employment in brothels. 

307  From the perspective of Contract Theory, the sale of sexual services is not an action that can 
be assessed purely as the act of selling sexual services or because of the contradictions of a 
moral system. Although it has a definitive economic base, the context within which it occurs is 
filled with complexities and as an entity is multi-faceted. See Goyal and Ramanujam 2015 Akron 
LR 1095. The authors identify two important dimensions underpinning a complex context. These 
are the structural aspects of gender-power imbalances and unequal gender norms that cause 
prostitution and drive violence against women in most societies; and institutional aspects which 
exacerbate the prevalence and context thereof through policies, legislation adopted to address 
specific behaviour related thereto. From an economic perspective, applying this theory in a 
decriminalised context would result in the person selling the sexual services keeping their 
earnings. It, however, somewhat naively assumes that pimps and bodyguards will disappear 
into the ether as they would no longer be needed to protect the person selling sexual services 
from police enforcing the law or from corrupt police soliciting bribes, and that clients will no 
longer be violent as they could be reported to the police.  

308  Andrijasevic Migration, agency and citizenship in sex trafficking 2. Mokgonyana 
https://mg.co.za/opinion/2022-10-13-ten-reasons-why-south-africa-must-decriminalise-sex-
work/#:~:text=Sex%20work%20in%20South%20Africa,is%20guilty%20of%20an%20offence 



193 

that legality would be inclusive of the application of the basic conditions of 

employment and compensation for injuries on duty;309 occupational health and 

safety legislation; industry regulations relevant to unionisation,310 and the 

application of the responsibility to pay taxes.311 This, it is submitted, would allow for 

the negotiation of safer working conditions and more favourable working hours; 

reporting of sexual harassment; challenging of unfair dismissal and seeking legal 

assistance where needed.312 This stance promotes the view that although 

constrained, the choice of a person to sell sexual services should be recognised 

and respected,313 and that there should be a differentiation between ‘forced’ and 

‘unforced’ sale of sexual services. A comparison of selling sexual services is made 

to low-paid manual labour such as domestic work.314 An associated argument is that 

recognising the sale of sexual services as work would improve the safety and 

working conditions of those who sell sexual services, and enlarge the pool of local 

women who may freely choose to pursue this occupation, thereby negating the need 

for trafficking.315 Liberal feminists hold that the source of the abuse and exploitation 

is located in the criminalised framework; lack of protection and labour rights and “not 

men’s demand for sexual services or the market for commercial sex that leaves 

room for abuse and exploitation”.316 While the argument for applying the labour law 

is attractive in theory, the following analysis would seem to deflate the envisaged 

outcomes. 

Although liberal feminists differentiate between ‘forced’ and ‘unforced’ sale of sexual 

services and submit that elements that make the working environment of those who 

sell sexual services unsafe should be criminalised,317 this narrative around 

 
(Date of use: 17 October 2022) sees the sex industry as an “untapped market” that makes a lot 
of money. She estimates that it is an industry worth a billion dollars/euros and that 
decriminalisation has the “potential to improve job creation in South Africa”.  

309  SALRC Sexual offences: Adult prostitution 2017 48. 
310  Lakhani 2022 Global Public Health 2342; CGE Decriminalising sex work in South Africa 7. 
311  CGE Position paper on sex work 7. 
312  Spies 2015 SAPL 507; Mbhele https://www.sabcnews.com/sabcnews/four-government-

departments-throw-their-weight-behind-decriminalisation-of-sex-work/ (Date of use: 5 October 
2020). 

313  Longworth 2010 Appeal 67; CGE Decriminalising sex work in South Africa 7. CGE Position 
paper on sex work 4. 

314  SALRC Sexual offences: Adult prostitution 2017 195. 
315  Cho et al 2013 World Development 8.  
316  Andrijasevic Migration, agency and citizenship in sex trafficking 15; CGE Decriminalising sex 

work in South Africa 7. 
317  Goyal and Ramanujam 2015 Akron LR 1092; CGE Decriminalising sex work in South Africa 7. 
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decriminalisation fails to fully explore the reality of the lived experience particularly 

of those who have exited from prostitution. Grootboom explains that socio-economic 

circumstances propelled her into this lifestyle, not physical force. In her words:  

What drove me to drugs and prostitution was the anger and pain I felt after being 

gang raped at the age of nine. I did not choose to be a prostitute because I liked 

or wanted drugs. I was also not ‘forced’ into sex work. Some activist groups 

advocate that prostitution should be decriminalised because girls (and boys) are 

forced into this exploitation. But I feel strongly that we must recognise the social 

conditions that exist in our communities that support this type of exploitation.318 

It is instructive that the UN Covenant on Economic, Social and Cultural Rights does 

not include the sale of sexual services in either its conception of gainful employment 

or its framing of safe and healthy working conditions.319 To the contrary, the ILO 

considers productive employment and decent work crucial to reducing poverty.320 

The ILO guides member states to achieve this through job creation, realising the 

right to work, social protection, and social dialogue. Gender equality underpins these 

initiatives.321 An expression of South Africa’s commitment to eradicate poverty and 

provide decent work is found in the Decent Work Programme for South Africa and 

the NDP 2030 which identifies direct and immediate measures to address poverty 

and seeks to achieve its goals through better educational and economic 

opportunities and efforts to eliminate gender equality.322 It is notable that the sale of 

sexual services neither features in the ILO recommendations nor the NDP measures 

as a method of eradicating poverty nor as a sustainable income source. This may 

be due to the realisation that the sale of sexual services is not considered to be a 

method to alleviate poverty or to provide social upliftment, but may in reality result 

 
318  Grootboom Exit! A true story 189. 
319  Pillay Roundtable discussion on prostitution/sex work (2018). 
320  ILO Decent work and the MDGs DOI: https://www.ilo.org/integration/themes/dw_mainstreaming 

/WCMS_189357/lang--en/index.htm. 
321  ILO Decent work and the MDGs DOI: https://www.ilo.org/integration/themes/dw_mainstreaming 

/WCMS_189357/lang--en/index.htm. 
322  NPC NDP 2030 Executive Summary 14, 18: “To reduce the acute effects of poverty on millions 

of South Africans in the short term, proposals in the plan include the following: introducing active 
labour market policies and incentives to grow employment; expanding public employment 
programmes; strengthening primary health-care services and broadening district-based health 
programmes; expanding welfare services and public employment schemes; introducing a 
nutrition programme for pregnant women and young children; and improving the quality of 
education in underperforming schools.” Also see SALRC Sexual offences: Adult prostitution 
2017 61. 
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in further impoverishment.323 It is thus instructive that the sale of sexual services 

does not fit in the international definition of decent work.324 Within a framework of 

decriminalisation, the Dutch Parliament defines the sale of sexual services as “not 

work like any other” and that those who do so, to not be typical workers;325 and that 

from within a regulated framework, the German federal government considers the 

sale of sexual services to not be a reasonable means to secure one’s living.326 The 

CGE’s position paper omits to mention that although New Zealand ensures payment 

of social security (unemployment benefits) and compensation for injury, this is 

despite commercial sex work not being considered ‘suitable employment’ for that 

person under the New Zealand Social Security Act 2018. I.e., it does not constitute 

‘work’ in the context argued in the position paper. The CGE’s position paper, through 

its almost verbatim support of mainstream arguments in favour of the New Zealand 

model of decriminalisation,327 seems to have failed to objectively explore the 

benefits and detriment of this legislative framework and that of any model other than 

decriminalisation and the recognition of the sale of sexual services as work. This is 

particularly important given that the decriminalised position in New Zealand has not 

gained much traction, and that post-2013, the Swedish or Nordic model has been 

adopted in an additional six countries.328 Furthermore, the European Parliament, in 

recognising the shift in Europe towards the Swedish model, has resolved that 

recognising the sale of sexual services as legal ‘sex work’ does not keep vulnerable 

 
323  Raymond 2003 Sisyphe DOI: http://sisyphe.org/imprimer.php3?id_article=689. The short-term 

earnings should be offset against the loss of potential future earnings and human capital which 
increases the persons vulnerability to lifelong poverty. See Kelly et al Shifting sands 59. 

324  SALRC Sexual offences: Adult prostitution 2017 200; SALRC Sexual offences: Adult prostitution 
2017 384. 

325  Kelly et al Shifting sands 25. 
326  German Bundestag Report by the Federal Government on the impact of the Act Regulating the 

Legal Situation of Prostitutes. It has been reported though that the number of prostitutes in 
Germany in 2013 escalated to 700 000, but only 1% had an employment contract. See SAPA-
AFP https://www.sowetanlive.co.za/news/world/2013-11-19-germany-having-second-thoughts-
on-legalised-prostitution/ (Date of use: 7 May 2022). In a speech by Dr Ingeborg Kraus, she 
states that the model in Germany “[F]ar from protecting women, … has become ‘hell on earth’ 
for them”. See Kraus https://www.senato.it/application/xmanager/projects/leg18/attachments/ 
documento_evento_procedura_commissione/files/000/034/301/Ingeborg_Kraus.pdf (Date of 
use: 7 May 2022). However, Mokgonyana https://mg.co.za/opinion/2022-10-13-ten-reasons-
why-south-africa-must-decriminalise-sex-work/#:~:text=Sex%20work%20in%20South%20 
Africa,is%20guilty%20of%20an%20offence (Date of use: 17 October 2022), in her support of 
decriminalisation, argues that countries like Germany and the Netherlands “are regulating the 
industries well”. The evidence however seems to prove otherwise. 

327  CGE Position paper on sex work 6; CGE Decriminalising sex work in South Africa 9. 
328  To date the following countries have adopted the Nordic model: Finland (2006), Iceland and 

Norway (2009), Canada (2014), Northern Ireland (2015), France (2016), Ireland (2017) and 
Israel (2018). See Pillay Roundtable discussion on prostitution/sex work (2018). 
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women and girls safe from violence. To the contrary, it has held that it exposes them 

to higher levels of violence and encourages growth of the market and the number 

of women and girls who are exposed to this violence.329 There are intimations that 

England will follow suit.330 It is also instructive that there has been a gradual 

recognition in the Netherlands and Germany that the legalisation of sexual services 

has not provided the labour benefits envisaged.331 These findings stand in direct 

contrast with the motivation contained in the recent Cabinet Statement which 

reflects that it is envisaged that decriminalisation will “protect sex workers against 

abuse and exploitation”.332 

In terms of the practical application, for the South African labour law as contained in 

the Labour Relations Act 66 of 1995 (LRA)333 and the Basic Conditions of 

Employment Act 75 of 1997 to be applicable, a person selling sexual services in a 

decriminalised setting would need to be ‘employed’ and be an ‘employee’. These 

terms are defined as “any person, excluding an independent contractor, who works 

for another person or for the State and who receives, or is entitled to receive any 

remuneration”.334 Simply stated, there would need to be an employee-employer 

relationship. As the majority of those who sell sexual services from a street base or 

from a brothel prefer the flexibility of operating as independent contractors,335 they 

would not be considered ‘employees’ and, therefore, fall outside of the application 

of these Acts. The CGE’s investigative report reflects that 93% of transactions are 

on the street or outdoors.336 It is also recognised that a large number of these 

 
329  European Parliament Resolution on sexual exploitation and prostitution and its impact on gender 

equality (2013/2013 (INI)) para 34. 
330  Conservative Party HRC The limits of consent 44. 
331  It is reported that the Netherlands is backtracking from its 2000 law, which sees entire streets 

of Amsterdam’s red-light district filled with poverty-stricken women from Eastern European 
countries. See Pillay Roundtable discussion on prostitution/sex work (2018). 

332  The Presidency https://www.gov.za/speeches/statement-cabinet-meeting-30-november-2022-
1-dec-2022-0000 (Date of use: 7 December 2022) para 5.2.  

333  The LRA governs the relationship between employers and employees and in so doing seeks to 
give effect to s 27 of the Constitution; to the obligations incurred in respect of the ILO; and to 
provide a framework for the operation of trade unions, employers, and employers’ organisations. 
See s 1 of the LRA. The LRA reflects that one of the main aims of unionising is “to promote the 
collective development of its members and of their profession”. See SALRC Sexual offences: 
Adult prostitution 2017 50. 

334  LRA s 1. 
335  Gould and Fick Selling sex in Cape Town 6; Peters and Wasserman A touchstone document 6. 
336  CGE Investigative report 22. The percentage of 88% was used by Dr Fareed Abdullah during 

his presentation to the webinar held by SANAC https://sanac.org.za/media-advisory-invitation-
national-sex-worker-dialogue-webinar/ (Date of use: 5 October 2020) with reference to those 
persons selling sexual services on national roads, where the highest load of HIV was present.  
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persons are illegal immigrants and, therefore, would even in a decriminalised setting 

be unable to conclude a legal employment contract.337 Section 22 of the Constitution 

provides that “every citizen has the right to choose their trade, occupation or 

profession freely,” thereby ring-fencing employment for citizens and those who have 

the necessary permits. 

Furthermore, Smith has found that after applying a range of tests to determine 

whether the agreement reached through the agency of a brothel or directly between 

a person selling sexual services and the person seeking to purchase the service is 

a contract of employment, it would seem that those selling sexual services would 

still be classed as independent contractors rather than employees.338 This view is 

bolstered by the private and ‘once-off’ nature of the services rendered. The 

conclusion is that if decriminalised, those selling sexual services would take their 

place among recognised artisan or trade groups, and not be protected as 

‘employees’ by the labour law.339 Recognising the sale of sexual services as ‘work’ 

would, therefore, not provide those selling sexual services with protective measures 

and benefits contained in the LRA, the Basic Conditions of Employment Act or the 

Occupational Health and Safety Act 85 of 1993.340 For those who are in a position 

to conclude a contract, evidence suggests that varied reasons exist not to conclude 

or be bound by an employment contract, e.g., the person may not want their freedom 

of movement impeded; may wish to have direct access to earnings on a day-to-day 

basis with no strings attached; and would not want earnings proportionally allocated 

by a brothel owner. Those who do enter contractual arrangements would be 

governed by the labour law and would arguably be able to unionise to ensure safe 

 
337  Jewkes et al 2021 SSM — Mental Health 4 indicate that more than two thirds of their cohort 

were undocumented. 
338  O’Regan J confirms this view in the South African National Defence Union v Minister of Defence 

CCT 27/98 para 22, where she held that s 23 of the Constitution is primarily concerned with the 
complementary rights of workers and employers, and trade unions and employer organisations. 
In the context of s 23, the term ‘worker’ refers to those who are working for an employer which 
would, primarily, be a person who has entered into a contract of employment to provide services 
to such employer. Further see Conradie v Rossouw 1919 AD 279 320. 

339  Smith 2010 SAPL 723. 
340  SALRC Sexual offences: Adult prostitution 2017 55. 
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working conditions.341 Irrespective of the legality of an arrangement, as a result of 

Kylie,342 brothel owners and clients must treat ‘employees’ with dignity.343 

It is further submitted that the Compensation for Occupational Injuries and Diseases 

Act 130 of 1993 which provides compensation for injuries and work-related diseases 

would also not find automatic application. It is funded by levies paid by employers 

according to the level of risk associated with the particular workplace. Where 

applicable, compensation is available for injury, disability, and death at the 

workplace. It requires that a determination be made by the Minister of Labour. The 

Code of Good Practice on Key Aspects of HIV/AIDS and Employment344 is of 

particular importance to the recognition of HIV as a health-and-safety issue in the 

workplace. It seeks to eliminate unfair discrimination based on HIV status; promotes 

a non-discriminatory workplace in which people living with HIV can openly disclose 

their status; and promotes the manner in which HIV should be managed in the 

workplace and measures to restrict the spread thereof.345 The prevalence of 

occupational injuries and diseases in the context of selling sexual services, and the 

inability to directly limit the risks associated therewith would need to be carefully 

considered before extending the application of the law. The very nature of the act of 

selling sexual services coupled with frequent violence, aversion to condom-use and 

the likelihood of the spread of HIV may militate against extending protection to those 

who sell sexual services through both the Compensation Act and the Code of Good 

Practice on Key Aspects of HIV/AIDS and Employment. Furthermore, the service 

which is being provided or that which is being traded stands in contrast with laws 

enacted to promote gender equality and protection from workplace sexual 

harassment.346 As with the definition of consent in the Sexual Offences Amendment 

 
341  SALRC Sexual offences: Adult prostitution 2017 51. 
342  Kylie para [54]. 
343  Kylie para [59]. Due to the illegal nature of the transaction, the court was, however, unable to 

grant protection against unfair dismissal due to the criminality of the actions. If legalised, this 
would arguably not have been the case. 

344  Code of Good Practice on Key Aspects of HIV/AIDS and Employment GoN R1298, G 21815 (1 
December 2000). 

345  Code of Good Practice on Key Aspects of HIV/AIDS and Employment para 1.6; ILO Decent 
work country profile South Africa 45. 

346  Longworth 2010 Appeal 80. The Constitutional Court has recently in the matter of McGregor v 
Public Health and Social Development Sectoral Bargaining Council and Others 2021 (5) SA 425 
(CC) para 1 observed that acts of sexual harassment in the workplace “pose a barrier to the 
achievement of substantive equality in the workplace and is inimical to the constitutional dream 
of a society founded on the values of human dignity, the achievement of equality and the 
advancement of human rights and freedoms…and non-sexism”. Furthermore, that it is not only 
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Act, that which is considered sexual harassment and prohibited in employment law 

is a central part of the sale of sexual services and condoned if payment is made. It 

is envisaged that if payment is not made that the sexual advances would be 

unwelcome and constitute sexual harassment.347 

Where a person selling sexual services fits the description of an ‘employee’, it 

stands to be noted that the primary object of the LRA is to advance economic 

development and to expand the industry. The increase in supply caused by 

decriminalisation would not only be contrary to the imperative placed on member 

states by CEDAW to reduce demand; but would be granting labour benefits coupled 

with unconstrained growth of the industry. A related, unintended outcome of 

decriminalisation would be the removal of the wage premium which is applicable on 

the wage earned in a criminalised system. Cho et al suggests that the increase in 

the supply and demand would invariably drive the wage down due to competition in 

pricing,348 thereby negatively impacting on the earning power of the person selling 

the service or increasing pressure to engage in dangerous practices such as not 

using a condom.  

Furthermore, contrary to the argument that trafficking will reduce when the sale of 

sexual services is recognised as work, it is argued that the legalised sale and 

purchase of sexual services gives rise to an increase in trafficking of persons and 

that criminalisation of the purchase thereof is needed to reduce the demand for 

women, and in, turn the need for trafficking.349 In both the Netherlands and 

Germany, there has been an increase in trafficking with mostly foreign women 

populating the super-brothels in Germany.350 It is argued that pimps and brothel 

owners have greater control over trafficked persons and keep a larger part, if not all, 

 
demeaning but strikes at the root of the person’s being thereby undermining their dignity, 
integrity and self-worth. 

347  Staff writer https://businesstech.co.za/news/business/618009/warning-over-new-harassment-
rules-for-employers-in-south-africa/ (Date of use: 30 November 2022).  

348  Cho et al 2013 World Development 7.  
349  Cho et al 2013 World Development 7. 
350  SAPA-AFP https://www.sowetanlive.co.za/news/world/2013-11-19-germany-having-second-

thoughts-on-legalised-prostitution/ (Date of use: 7 May 2022) quotes feminist Alice Schwarzer 
who labels Germany as “a paradise for pimps” and that “[T]hese brothels are always in need of 
‘fresh meat’ which speaks to the turnover in these establishments, the increase in trafficking due 
to the legalised framework and that women who have lost their allure end up on the streets”. 
See also Kraus https://www.senato.it/application/xmanager/projects/leg18/attachments/ 
documento_evento_procedura_commissione/files/000/034/301/Ingeborg_Kraus.pdf (Date of 
use: 7 May 2022). 
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of the earnings.351 Added to this is the reported preference of clients for exotic or a 

variety of women.352 The ANC has clearly aligned itself, through the ratification of 

the Palermo Protocol, with the need to discourage the demand that fosters all forms 

of exploitation of persons to reduce trafficking, which is at odds with the evidence of 

increased trafficking in legalised systems.353  

Without downplaying the seriousness and prevalence of trafficking, the migration of 

people across provincial and national borders in search of employment also needs 

to be factored in.354 They too may be particularly vulnerable to exploitation given 

their lack of social structure and support, and possible illegality.355 Without work 

permits, they are in any event unable to engage in the formal economy. This, in turn, 

creates the risk of a parallel legal and illegal system. A line is drawn along nationality 

with the most marginalised persons falling on the wrong side of the line.356 This is a 

challenge currently being faced in Europe, where non-EU citizens who lack 

residence permits are prohibited from selling sexual services, but in reality, they 

make up the majority of women doing so.357 The tolerance zones set up in the 1990s 

 
351  More than half of German buyers of sexual services admit observing or payment of a pimp or a 

trafficker. Farley et al Men who pay for sex in Germany and what they teach us about the failure 
of legal prostitution 4. 

352  Cho et al 2013 World Development 10. 
353  The 53rd National Conference of the ANC has documented that the skewed economy has 

already created an environment that has influenced a growth in “sex work” and inter-provincial 
trafficking of persons for exploitation. See Martens www.politicsweb.co.za (Date of use: 20 
December 2021). Empirical data from 150 countries on whether decriminalisation of the sale of 
sexual services and related conduct causes a reduction in trafficking due to the substitution 
effect or increases trafficking due to a scale effect shows that there is a significantly larger 
reported incidence of trafficking in persons for sexual exploitation where the sale of sexual 
services and related conduct is not criminalised. See Cho et al 2013 World Development 25. 
The illegality of trafficking in persons, alongside the illegality of other markets has been shown 
not to eradicate the market. The supply of persons providing sexual services is determined by 
a strong demand from those who seek to purchase these services.  

354  Migration News https://migration.ucdavis.edu/mn/more.php?id=731 (Date of use: 2 August 
2022) Williams https://www.sowetanlive.co.za/news/2012-05-23-refugees-overwhelm-south-
africa/ (Date of use: 23 May 2022). 

355 Van der Watt https://www.dailymaverick.co.za/opinionista/2019-04-17-decriminalisation-of-sex-
work-in. (Date of use: 18 April 2021) submits that there is very little difference between an 
ostensible exploiter (who forces a woman into prostitution) and a person promising financial 
benefits or profits (luring a woman into prostitution) other than the modus operandi of the person.  

356  Andrijasevic Migration, agency and citizenship in sex trafficking 2. 
357  Wagenaar et al Designing prostitution policy 4 write that the sale of sexual services is 

“dominated by immigrants” to such an extent that “[O]ver 90 per cent of female sex workers in 
Austria and about 70 per cent in the Netherlands are immigrants; in this these two countries are 
representative of the other countries of north-western Europe.”  
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in the Netherlands have been closed down following increasing discomfort at the 

increase of young Eastern European women who were believed to be trafficked.358 

The assumption that decriminalisation will incentivise illegal establishments and 

operations to enter the formal economy and to promote dignity at work is also 

questioned. The entanglement of third parties with other aspects of organised crime, 

and the resistance to being registered as ‘employers’ to ensure a variety of women, 

could be seen as barriers to registering their businesses; paying tax on profits and 

protecting those who sell sexual services from exploitation.  

An increase in scale may not only impact on the burgeoning number of people 

entering the sex industry but may have a deleterious impact on the broader 

economy of the country through the addition of South Africa to the global list of sex 

tourist destinations. This outcome stands in contrast with the recommendation of 

the Report of the high-level panel on the assessment of key legislation that tourism 

should receive renewed attention with a view to addressing poverty through the 

creation of jobs,359 and the advisory of CEDAW’s General recommendation 19 that 

sex tourism is incompatible with the equal enjoyment of rights by women and with 

respect for their rights and dignity and puts women at special risk of violence and 

abuse.360 

In contrast, radical feminists promote the view that the socio-economic drivers and 

structural inequality which render women vulnerable to recruitment into conditions 

which include the very real risk of sustaining harm or having their rights 

compromised, amounts to compulsion which negates ostensible choice.361 Further, 

that the commodification of the female vulnerable body reinforces patriarchy, 

‘ownership’, exploitation and violence towards women who sell sexual services.362 

 
358  Wagenaar et al Designing prostitution policy 16. 
359  Motlanthe Report of the high-level panel on the assessment of key legislation 41. 
360  See CEDAW General recommendation 19 para 14. 
361  Bromberg Feminist issues in prostitution 11; Pillay Roundtable discussion on prostitution/sex 

work (2018). The presence or lack of certain social or economic circumstances feature 
prominently as predisposing factors and considerations for those who “choose” to participate in 
the sex trade.  

362  The issue of patriarchy and the view that women are commodities that can be bought and sold 
is not clearly underscored in the CGE’s position paper, an issue which is particularly pertinent 
within our social context. See CGE Decriminalising sex work in South Africa 3. They are for 
several reasons more vulnerable to violence. See Legalbrief https://legalbrief.co.za/story/covid-
19-threat-for-african-sex-workers/ (Date of use: 8 June 2020); Pillay Roundtable discussion on 
prostitution/sex work (2018). 
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This view holds that the sale of sexual services constitutes the inherent exploitation 

of people made vulnerable by poverty, inequality, violence and abuse, by other 

people with social and economic power.363 The former UN High Commissioner for 

Human Rights, Judge Pillay, reflects that although apartheid has ended, the 

presence of mostly poor black adolescent girls and women in prostitution positions 

the sale of sexual services as “a form of economic, gender and racial apartheid.”364 

The sale of sexual services is viewed as ‘radically different’ from domestic and other 

low-paid work.365 Promoting the sale of sexual services as work particularly for 

marginalised and low-earning black women is viewed as ignoring the real issues at 

play and the social ills which fuel it.366 Using the fact that people are already 

engaging in dehumanising labour due to structural coercion as a benchmark for 

what is considered consensual or acceptable labour instead of preventing the 

expansion of “dehumanising and exploitative labour”367 is viewed as problematic. 

The study by Farley et al found that the dynamic from the perspective of the client 

seeking someone to clean their house is markedly different from that of a person 

buying sexual services, with the latter “more akin to the dynamics seen in 

perpetrators of sexual violence”.368 The sale of sexual services is, therefore, not 

seen as a harmless private transaction. This view recognises that the sale of sexual 

services results in a range of physical and psychological harms, such as PTSD 

caused by the constant exposure to violence, indignity, and misogyny.369 It is argued 

that, given the high levels of GBV, inequality and poverty in South Africa, the 

 
363  The CGE recognises the asymmetrical relationship of economic exchange between men and 

women, without which in its view it cannot be “sex work”. See CGE Decriminalising sex work in 
South Africa 4. 

364  Pillay Roundtable discussion on prostitution/sex work (2018). 
365  Pillay Roundtable discussion on prostitution/sex work (2018). 
366  Nyeli 2020 Red Pen DOI: https://redpen.home.blog/2020/05/11/sex-work-is-a-symptom-of-a-

broken-society-it-is-not-real-work-by-vuyo-nyeli/ submits that: “Sex work is not real work but a 
symptom of a broken society” and that there is no historical context within African history which 
lends itself to recognising the subjugation of a woman to a man to provide sexual services for 
reward through the commercialisation of the sale of sexual services and is therefore un-African. 

367  As per Economic Freedom Front (EFF) Student Command National Spokesperson Xola 
Mehlomakulu 2020 Red Pen DOI: https://redpen.home.blog/2020/05/06/to-advocate-for-sex 
work-is-to-advocate-for-dehumanisation-by-xola-mehlomakulu/. 

368  Farley et al 2015 J of Interpersonal Violence 3. 
369  Farley et al 1998 Feminism & Psychology 405; footnote 251 above. It is notable that SANAC’s 

NSWP 2019–2022 12 identifies PTSD experienced by those who sell sexual services as 
significant enough to recommend: “Training Sex Workers as auxiliary social workers supervised 
by the Department of Social Development to strengthen social support and provide mental 
health support as part of the programme to help Sex Workers deal with post-traumatic stress 
syndrome and depression”. 
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exploitation of women who sell sexual services would seem to be inherent and if not 

inherent, then dependent on these external factors.370 

Against this backdrop of evidence of inherent exploitation and shared understanding 

of various forms of coercive drivers an ethical conundrum presents itself at the point 

where combating GBV and the purchase of sexual services intersect. The Sexual 

Offences Amendment Act, in an explanatory note to the definition section, defines 

‘consent’ as ‘voluntary or uncoerced agreement’.371 Section 1(3) of the Act describes 

an open list of circumstances where a complainant of a sexual offence is considered 

to not have given consent i.e., does not voluntarily or without coercion agree to a 

sexual act. This list includes where the person submits or is subjected to the sexual 

act as a result of force or intimidation by the accused or a third party; or is threatened 

with harm; where there is an abuse of power or authority to the extent that she is 

inhibited from indicating her unwillingness or resistance to the sexual act; where she 

is led to believe that the sexual act is something other than the act (the type of sexual 

act engaged in); and more pertinently where the person is in an altered state of 

consciousness, including any drug, alcohol or substance to the extent that her 

consciousness or judgement is adversely affected. If these circumstances are 

present, consent is negated, and these sexual acts constitute sexual offences in 

terms of this Act. As the entire system of the sale and purchase of sexual services 

is based on payment of a financial or other reward for a person to consent to 

providing a sexual service notwithstanding coercive circumstances, this presents 

the ethical question of whether purchasing sexual consent ought to be sanctioned, 

and what this means in the larger framework of combating of GBV.372 

Another consideration relating to the reframing of the sale of sexual services as work 

in a decriminalised system relates to South Africa’s geographic location. The 

prohibition against non-citizens engaging in the legal sale of indoor sexual services 

in New Zealand makes it axiomatic that there would not be a significant increase in 

numbers. 373 In contrast, South Africa’s numerous and porous borders may facilitate 

an influx of migrants or victims of trafficking for sexual exploitation if the legislative 

 
370  SALRC Sexual offences: Adult prostitution 2017 202. 
371  Section 1(2) of the Sexual Offences Amendment Act. 
372  Conservative Party HRC The limits of consent 45. 
373  Jordan The sex industry in New Zealand 34. See Chapter 2 for a general discussion on New 

Zealand’s legislative position. 
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framework is changed or does not exclude non-citizens from the legalised 

framework.374 In turn, excluding non-citizens (many of whom are already doing so) 

from selling sexual services as a form of recognised work may result in the 

unintended outcome of fuelling an illegal, parallel market. This would make those 

who are already on the fringes of society even more marginalised and vulnerable. 

This is currently a problem in Germany and other regulated countries, where non-

citizens are prohibited from selling sexual services, but represent the majority of 

persons who do.375 UNAIDS has as far back as 2001 flagged HIV-vulnerability in 

the continent of Africa to the migration of increasingly younger men and women in 

search of economic opportunity, who end up in survival sex, “often for the rest of 

their truncated lives and almost always against their will”.376  

A further consideration of recognising the sale of sexual services as work, albeit for 

adults, relates to the exploitation of children. Although the New Zealand Committee 

Review at the time reflected no concern around child prostitution, it is instructive to 

note that a research paper presented to the New Zealand Parliament in 2012 

indicated that children selling sexual services were mostly street-based, vulnerable 

and at risk of violence.377 ECPAT Child ALERT NZ has found in its July 2018 

submission to the UNHRC that measures to maintain the prohibition of the 

exploitation of children in prostitution are widely lacking in terms of the New Zealand 

Prostitution Reform Act, and that indigenous children are particularly vulnerable.378 

This recent evidence stands in contrast with the statement by the CGE that “an 

increase in human trafficking and child sex work are unfounded”.379 Although it is 

 
374  The SALRC flagged the porous borders of South Africa as a problem as regards the influx of 

illegal immigrants selling sexual services in South Africa and the concern that if decriminalised 
this would create a further surge of people entering the country. The state of the borders has 
not improved since publication of the report. Legalbrief https://legalbrief.co.za/legalbrief/ 
newsletters/newsletter/8352/email/ (Date of use: 15 October 2020) quotes Malusi Ganiso, 
director of town planning at the Department of Public Works and Infrastructure as saying: “Since 
1994, we have failed to look after our borders. We can testify that the current situation on our 
border is not looking good. We are not safe socially, politically, and economically. People are 
crossing into the country and the fence is completely down. If you go to Lesotho and Swaziland, 
there is nothing, absolutely nothing”. 

375  In Germany, 75% of the people selling sexual services are foreigners and most are illegal 
immigrants. See CATW www.catwinternnational.org (Date of use: 6 June 2020). 

376  UNAIDS Regional workshop on situation analysis of sex work 4. 
377  New Zealand Parliament https://www.parliament.nz/en/pb/research-papers/document/ 

00PLSocRP12051/prostitution-law-reform-in-new-zealand (Date of use: 2 October 2022). 
378  ECPAT Sexual exploitation of children in New Zealand 5. It is instructive that New Zealand only 

recognised internal trafficking as a form of sex trafficking in 2015.  
379  CGE Position paper on sex work 9. 
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intimated that decriminalisation will not increase the number of people who sell sex, 

promote child- and adult trafficking, or promote the physical and economic 

exploitation of women in a dangerous environment,380 it would seem that to the 

contrary the international and local experience provides irrefutable evidence that the 

sale of sexual services cannot be neatly excised from child sexual exploitation or 

trafficking. In a demand-driven service industry, a new and varied supply, which 

includes people from foreign countries and children is inevitable. It would therefore 

seem that legalising indoor brothels and recognising the sale of sexual services as 

work would not remove the illegal sale of sex on the street or other venues. The 

most marginalised and vulnerable which include children, undocumented migrants, 

the homeless and addicts would continue to operate from a street base as they 

would not fit into a legal establishment based on employment principles.381 

Although it is argued that a legalised system would allow adults selling sexual 

services to report the presence of under-age girls to the authorities, it may also give 

rise to an increase in the sexual exploitation of children, based on the relaxing of the 

rules and the preference of some buyers for young girls. Notwithstanding the view 

that the unequivocal criminalisation of child prostitution as child sexual exploitation 

is believed to be a deterrent, it is submitted that as a number of adults are introduced 

into selling sexual services as children or enter as a result of childhood sexual abuse 

when they are at their most vulnerable, it would create an artificial distinction to 

clinically compartmentalise child and adult exploitation.  

Additionally, although the indoor venues legislated for in the New Zealand 

Prostitution Reform Act are portrayed as removing the sale and purchase of sexual 

services from sight and providing a safer option for those wishing to do so, it is 

argued that they do not provide a safe haven from exploitation. Waltman reports 

that at least half the women in legal brothels in Nevada are controlled by external 

pimps.382 There seems to be several layers of exploitative third parties involved to 

ensure that buyers obtain what they demand. Often times, the payment is for sexual 

services that a non-paying partner would refuse them i.e., “unsafe, degrading, and 

 
380  Thorpe https://mg.co.za/article/2016-09-05-00-decriminalise-sex-work-its-a-profession-that-

deserves-as-much-dignity-as-any-other (Date of use: 27 October 2019). 
381  Longworth 2010 Appeal 76; Walker et al 2017 Agenda 93. 
382 Waltman 2014 Harvard J of L & Gender 476. 
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abusive sex” and a middle-person is needed to facilitate that which they are 

seeking.383 The former UN High Commissioner for Human Rights posits that the 

manner in which these buyers treat the women they purchase sexual services from 

is “incompatible with the dignity and worth of the human person”, a principle 

underlying the 1949 Convention. Framing the sale of sexual services as work for 

those with little or no choice, only serves to provide those who purchase sexual 

services with a wide variety of choice and would for the most part be to their 

benefit.384  

Decriminalisation may therefore have the counter-intuitive effect of legalising, 

normalising, and sanitising the infringement of human rights albeit in the name of 

agency. It would also seem that the infringement of human rights may flow from the 

actual sale of sexual acts and the peripheral economy which has developed around 

it, rather than the criminalisation or decriminalisation of this behaviour.385 In the 

Netherlands, an increase in organised crime, trafficking, and exploitation has been 

recorded.386 Notably German buyers of sexual services, when compared to those in 

the US were found to have “committed more crimes of violence against women, 

more assault and battery, more homicides, robberies, burglaries, property crimes, 

drug sales, and drug possession.”387 According to Kelly, some of the dangers are 

inherent to the sale of sexual services and are therefore impervious to any change 

in law or policy.388 However, certain measures are increasingly being seen to reduce 

the violence that people who sell sexual services are exposed to.  

Criminalising the person selling sexual services does not, however, accord with 

seeking to maintain a balance between rejecting the notion of repositioning the sale 

of sexual services as work and addressing the vulnerability of a person who is 

structurally coerced into selling sexual services.389 Radical feminists are 

 
383  Waltman 2014 Harvard J of L & Gender 476. 
384  Pillay Roundtable discussion on prostitution/sex work (2018). 
385  Longworth 2010 Appeal 76 is of the view that a decriminalised system increases nuisance, 

exploitation, and violence.  
386  Longworth 2010 Appeal 76. It would seem that proponents opposed to the equality model do 

not accurately present the situation in Sweden. See footnote 212 Chapter 3 above.  
387  Farley et al Men who pay for sex in Germany and what they teach us about the failure of legal 

prostitution 5. 
388  Kelly et al Shifting sands 59. 
389  Mehlomakulu “To advocate for #sexwork is to advocate for dehumanisation” 2020 Red Pen DOI: 

https://redpen.home.blog/2020/05/06/to-advocate-for-sexwork-is-to-advocate-for-
dehumanisation-by-xola-mehlomakulu/. 
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increasingly supportive of addressing the demand for the sale of sexual services 

through criminalisation thereof, and more recently increasingly through a partially 

criminalised legislative approach coupled with social services.390 To understand the 

inherent exploitation and vulnerability of people who sell sexual services, it is 

necessary to understand the multi-layered gender inequalities disproportionately 

affecting women, their experience of poverty and social exclusion, trauma and GBV 

victimisation.391  

The SALRC has based on its analysis concluded that the sale of sexual services: 

…should not be considered a reasonable means to secure a person’s living in 

South Africa and should not — from a formal labour perspective — be 

considered work or decent work.392  

Based largely on the warning sounded against the Nordic model in the CGE’s 

position paper, the SALRC cautioned against a partially legalised approach as 

evidenced in Sweden and Canada. However, subsequent research, published after 

the SALRC report, as evidenced in Chapter three has shown that citizens and those 

who are legally in these countries are affected positively by this change to the 

legislative framework combined with the holistic support and socio-economic 

intervention which accompanies it. The position of non-citizens and those illegally in 

the country, however, remains precarious. For the response to be effective, holistic 

responses that encompass all role-players and profiteers need to be developed. 

Contrary to what was documented in the CGE’s position paper, the recognition of 

the purchase of sexual services as exploitation and the enactment of a partially 

criminalised framework in Sweden has brought about a documented decrease in 

street prostitution and the sale of sexual services generally. The corollary is that it 

has also brought about a decrease in public nuisance; exploitation by pimps and 

traffickers and those who profit from the avails of prostitution. The focus on the 

 
390  One such initiative is that of Mickey Meji (formerly an active member of SWEAT) who founded 

the Survivor Empowerment & Support Programme (SESP) as a survivor-founded and led 
empowerment and human rights organisation rooted in feminist and abolitionist principles. 
SESP’s vision is to create an economically, socially, and legally enabling environment for 
women to exit the prostitution system and for the abolition of the system of prostitution within a 
partially criminalised model. See Meji Survivor Empowerment & Support Programme.  

391  Van Hout An assessment of relevant national laws 38. 
392  SALRC Sexual offences: Adult prostitution 2017 383. 
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purchasers has also decreased the demand and, in turn, devalued the economic 

incentive of viewing the sale of sexual services and related activity as profitable.393 

Based on the evidence presented to it and comparative research, the SALRC found 

that systematic abuse, violence, and exploitation are endemic to the sale of sexual 

services. It found that South Africa does not have a national strategy to address 

prostitution or to assist people out of prostitution if they should want to exit.394 It 

therefore recommended that South Africa puts in place a national strategy to 

address the underlying causes of prostitution, to provide an opportunity for state-

supported exit, and to provide a coherent legal framework and effective tools to 

tackle abusers and exploiters.395 Further, that a rights intelligence-based approach 

should be designed to deal with the stranglehold of pimps and the links with drug 

markets, trafficking, and other areas of organised crime.396  

Proponents of decriminalisation agree that a support network should be provided 

for those who wish to ‘retire’ from the sex industry. In this context, it is envisaged 

that labour-organising services would be needed to move into another form of 

labour.397 It is trite that abolition without providing alternative choices for generating 

income will simply push the behaviour underground.398 Due to the varied drivers and 

reasons for selling sexual services, it is argued that social interventions will need to 

be specifically tailored and not a “one size fits all”.399 Some will need assistance with 

drug addiction, others will need housing, and others counselling, and some will need 

an interface of more than one of these interventions.400 One of the possible 

drawbacks of the Swedish model which couples the recognition of the sale of sexual 

services as exploitation to the provision of exit programs and support, is the proviso 

 
393  Longworth 2010 Appeal 83. 
394  SALRC Sexual offences: Adult prostitution 2017 para 1.17. SWEAT has taken exception to this 

proposal as it views diversion programmes within the criminal justice system as coercing people 
who sell sexual services into programs to avoid criminalisation. The focus on criminality does 
not recognise the vulnerability and need of special services. SWEAT further notes that having 
a criminal record has not been recognised as a major issue. Further, that the aim of alternative 
employment is spurious given the high unemployment rate. See Mago and Shackleton Evidence 
on exit 13. However further in the same study, it states that having a criminal record and being 
on drugs is a barrier to exit, see Mago and Shackleton Evidence on exit 20. 

395  SALRC Sexual offences: Adult prostitution 2017 para 1.17. 
396  SALRC Sexual offences: Adult prostitution 2017 para 4.290. 
397  Mago and Shackleton Evidence on exit 14. 
398  Goyal and Ramanujam 2015 Akron LR 1094 
399 Mago and Shackleton Evidence on exit 8. 
400  Mago and Shackleton Evidence on exit 20. 
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that the person selling sexual services has to be a citizen. It is argued that not 

providing a comprehensive response for all involved would be tantamount to making 

women who are illegally in the country to choose “between staying in an unsafe, or 

violent situation and being able to afford medications, food or rent.”401 UNAIDS in 

its Guidance note on HIV and sex work, as part of its comprehensive package of 

services and guidance on expanding choices, supports returning documented and 

undocumented ‘sex workers’ home. It further includes meaningful alternative 

employment and livelihood opportunities — jobs, cash grants, microcredit and 

microfinance, banking services and repayment of debt; securing secure housing; 

education for life,402 including literacy classes and vocational and skills training.403 

Although research shows that opportunities for learning are at the top of the list for 

those wishing to leave, the complexity of their lived experience means that for an 

intervention to be meaningful, it would need to address drug dependency, family 

rejection, mental health and legal problems, which may include situations where 

their children have been placed in care by the State.404 

Given the undergirding reasons for entry into the sale of sexual services, it would 

seem that no legislative framework would remove this phenomenon from any given 

society, but that the Nordic model provides evidence of an approach wherein 

substantive equality is attained and reduction thereof is possible. The view is held 

that decriminalising all parties involved in the sex industry and reformulating the sale 

of sexual services as work would amount to a hollow fulfilment of formal equality. It 

will not change the unequal position of the person selling the sexual services as 

opposed to other role players in this space, and the power imbalance would remain 

in place, including the expectation that paying for the sexual service provides access 

to unsafe and harmful sexual services not available from other non-paying 

partners.405 After consideration is given to the economic and sexual inequality which 

gives rise to the sale of sexual services, it would seem that criminalising the 

purchaser of these services and role players on the periphery of the sex industry 

 
401  Zannis https://carleton.ca/communityfirst/2018/tackling-poverty-gender-based-violence-and-

human-rights/ (Date of use: 31 July 2021). 
402  It is significant that incomplete secondary schooling almost tripled the likelihood of HIV 

prevalence in “female sex workers”. See Coetzee et al 2017 PLoS ONE 15.  
403  UNAIDS Guidance note 17. 
404  UNAIDS Guidance note 17. 
405  SALRC Sexual offences: Adult prostitution 2017 285. 
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would be necessary to attain substantive equality for those who sell sexual services, 

and would, notwithstanding demands to decriminalise, most closely align with the 

underpinning objectives of the NSP on GBVF.406 The commitment towards 

recognising and protecting people from GBV requires that a clear message is sent 

to society that seeking to purchase or commoditise sexual services that are provided 

largely as a result of the coercive socio-economic position of the person selling the 

service is exploitative and, therefore, illegal.407 It is believed that this stance will in 

turn contribute towards a shift in societal norms. 

The discussion above contains weighty considerations for determining policy, 

particularly if the recognition of the sale of sexual services is being portrayed as an 

economic contract, which serves to reinforce a woman’s sexual and economic 

inequality. Decriminalisation of the whole sex industry can arguably not be seen as 

a solution to the triumvirate of challenges, identified as poverty, unemployment, and 

inequality.408 It is submitted that to attain substantive equality the aim should be to 

realise a skilled workforce, through quality primary and higher education and 

training.409  

4.2.2.2 The impact of a fully criminalised legal framework on the health rights of 

people selling sexual services focusing on the impact on prevention, 

transmission, and treatment of HIV/AIDS and STIs  

It is argued that criminalisation layered over endemic patriarchy in a context where 

physical, sexual and GBVF is normalised, places those who sell sexual services at 

heightened risk of violence, stigma (societal and own), and discrimination; and, in 

turn, to an increase in their risk of contracting HIV and STIs.410 The SANAC, 

alongside liberal feminists, draw the conclusion that criminalisation is a barrier to 

accessing health- and social services, even where eligible to.411 The corollary being 

 
406  RSA NSP on GBVF Pillar 3 72.  
407  SALRC Sexual offences: Adult prostitution 2017. 
408  Motlanthe Report of the high-level panel on the assessment of key legislation 41–44. 
409  Motlanthe Report of the high-level panel on the assessment of key legislation 44. 
410  SANAC SA NSWP 2019–2022 29; UNHRC Report of the Special Rapporteur on the right of 

everyone to the enjoyment of the highest attainable standard of physical and mental health (27 
April 2010 A/HRC/14/20). Self-stigmatisation inhibits behavioural intentions to preserve and 
enhance one’s own health.  

411  SANAC SA NSWP 2019–2022 29; Global Fund South Africa mid-term assessment 17. In this 
regard, problematic implementation of the law; problematic law enforcement practices as well 
as conservative and stigmatising social attitudes are raised as challenges for key and vulnerable 
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that decriminalisation will provide the panacea needed to access health-care 

services and to reduce the spread and impact of HIV. 

The international narrative that a criminalised system is primarily responsible for 

denying people who sell sexual services and particularly undocumented migrants’ 

access to sexual, reproductive and healthcare, does not, for context-specific 

reasons, completely ring true for South Africa.412 While section 27(1) of the Bill of 

Rights enshrines the right of “everyone” to access “healthcare services, including 

reproductive healthcare”, the realisation of these rights is progressive within the 

available resources of the State. The barriers to accessing health-care for the 

general population are well documented.413 The NDP 2030 acknowledges that at an 

institutional level, the public health system is broken.414 The general public struggle 

to obtain the necessary medical care through the public healthcare system at the 

best of times.415 For marginalised groups with unique needs, such as those who sell 

sexual services, accessing healthcare may be all the more difficult. Where the 

services are available, the barriers would seem to not be legal in nature but would 

seem to be created by sector-specific gate-keepers, i.e., healthcare service 

providers, and through self-stigma associated with engaging in this activity.416  

 
populations. The South African NSP defines key populations as those most at risk of HIV, TB, 
and STIs e.g., those who sell sexual services (referred to as sex workers in the NSP). Sex 
workers are in turn defined as “female, male and transgender adults (18 years of age and older) 
who receive money or goods in exchange for sexual services, either regularly or occasionally. 
Sex work is consensual sex between adults, can take many forms, and varies between and 
within countries and communities. Sex work also varies in the degree to which it is more or less 
‘formal’ or organised. As defined in the CRC, children and adolescents under the age of 18 who 
exchange sex for money, goods or favours are ‘sexually exploited’ and are not defined as sex 
workers.” “Vulnerability” and “vulnerable population” are defined together as referring to 
“unequal opportunities, social exclusion, unemployment or precarious employment (and other 
social, cultural, political, legal and economic factors) that make a person more susceptible to 
TB, STIs or HIV infection and developing AIDS.” It includes adolescent girls and young women 
(AGYW); children, including orphans and vulnerable children; people living in informal 
settlements, mine workers, migrants and undocumented foreigners; people with disabilities, and 
other LGBTI+ populations”. See SANAC South Africa’s national human rights plan 5, 7; Jeranji 
https://www.spotlightnsp. co.za/2020/08/03/covid-19-sex-workers-say-they-struggle-to-access-
contraception-abortion-and-other-services/ (Date of use: 17 September 2021); CGE Position 
paper on sex work 18. 

412  UNHRC Report of the Special Rapporteur on the right of everyone to the enjoyment of the 
highest attainable standard of physical and mental health (27 April 2010 A/HRC/14/20). 

413  See, e.g., Minister of Health and Others v Treatment Action Campaign and Others 2002 (5) SA 
721 (CC); Soobramoney v Minister of Health, KwaZulu-Natal 1998 1 SA 765 (CC); Government 
of the Republic of South Africa and Others v Grootboom and Others 2001 (1) SA 46 (CC). 

414  NPC NDP 2030 Executive Summary 41. 
415  DoH White paper Chapter 1. 
416  UNHRC Report of the Special Rapporteur on the right of everyone to the enjoyment of the 

highest attainable standard of physical and mental health (27 April 2010 A/HRC/14/20) para 27. 
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While evidence shows that a number of people who sell sexual services may have 

experienced physical, sexual and mental trauma, and may have been addicted to 

substances like drugs and alcohol before engaging in the sale of sexual services, 

the mental and physical health challenges of those who currently sell sexual 

services, and to a lesser extent those who purchase sexual services, seem to be as 

multi-layered as the drivers which underpin the sale of sexual services, with many 

suffering from comorbidities.417 Both Karin Eloff, who describes the various physical 

ailments she endured during her self-described shadow existence in the sex 

industry;418 and Grizelda Grootboom attest to these survival mechanisms.419 

Specifically, from a mental-health perspective, several studies endorsed by UNAIDS 

have documented the mental-health struggles that arise from or are compounded 

by selling sexual services creating a need for mental-health intervention.420  

While the broader healthcare context as reflected on above is common cause, the 

focus by liberal feminists seems often to be fixed on the deleterious effect of the 

criminalised legal framework on HIV prevention, treatment, and support.421 It is well 

known that South Africa has the largest documented population of people to have 

 
The minority judgment in Jordan para 66 alluded to this as follows: "By engaging in commercial 
sex work, prostitutes knowingly accept the risk of lowering their standing in the eyes of the 
community. In using their bodies as commodities in the marketplace, they undermine their status 
and become vulnerable”. For varied reasons, but mostly the demeanour of the staff towards 
them, it has been reported in past research that people who sell sexual services do not feel 
comfortable approaching state-funded clinics for primary healthcare and STI care. See Pauw 
and Brener Women and AIDS in South Africa 26. Reports abound of the insensitive manner 
healthcare providers treat those who seek sexual and reproductive health services, often 
resulting in them not doing so. See Jeranji https://www.spotlightnsp. co.za/2020/08/03/covid-
19-sex-workers-say-they-struggle-to-access-contraception-abortion-and-other-services/ (Date 
of use: 17 September 2021); Moloto https://omny.fm/shows/capetalk-breakfast/should-sex-
work-be-decriminalised-in-sa?in_playlist=capetalk-breakfast!podcast (Date of use: 10 February 
2022). 

417  Due to the primarily physiological and repetitive nature of the acts engaged in, people who sell 
sexual services are prone to contract a number of illnesses, conditions and infections and re-
infections which include HIV, STIs, pregnancy, cervical cancer, notifiable infectious diseases, 
such as congenital syphilis; TB of the genito-urinary system; TB of intestine and peritoneum; 
typhus fever (lice-borne); hepatitis; ceftriaxone-resistant Neisseria gonorrhoea, and trauma to 
the sexual organs. See KZN Health http://www.kznhealth.gov.za/cdc/notifiable.htm (Date of 
use: 30 June 2022). Doctors for Life’s submission to the MPWC Summit confirmed that “certain 
diseases were endemic to sex workers and that had been seen by the 1500 doctors who 
belonged to Doctors for Life.” See PMG https://pmg.org.za/committee-meeting/25902/ (Date of 
use: 10 March 2022). 

418  Eloff Stiletto: My lewe in die seksbedryf 1–160. 
419  Grootboom Exit! A true story 189. Also see footnotes 243, 319 above. 
420  UNAIDS specifically highlights the need to address mental health in order to re-integrate them 

into society. See UNAIDS Guidance note 17; Poliah and Paruk 2017 SAFP 126. 
421  UNAIDS Guidance note 10. 
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contracted, died from, or who live with HIV.422 It is also true that the same structural 

issues, which include poverty, inequality, unemployment and GBV, which make 

people prone to contracting HIV, contribute to entry into selling sexual services.423 

It is, therefore, axiomatic that the prevalence of HIV among those who sell sexual 

services in South Africa is high.424 Significantly, Milovanovic et al has found that the 

prevalence among young girls aged 15–24 is significantly higher still, the numbers 

of which are mirrored against those of much older men.425 It is speculated that young 

girls face difficulties negotiating safe sexual practices such as condom-use in age 

disparate engagements, and are exposed to high rates of violence and rape,426 and, 

therefore, have poorer health outcomes.427 Buyers who are averse to using 

condoms would merely pay more for the sexual services without it.428 The main 

recommendation from the research conducted by the Human Sciences Research 

Council (HSRC) supports accelerating social and behaviour change.429 SANAC has, 

therefore, categorised adolescent girls and young women (AGYW) and those who 

 
422  Around 7.8 million people live with HIV and the HIV prevalence in the population group 15–49 

stands at 20.4%. See UNAIDS https://www.unaids.org/en/regionscountries/countries/ 
southafrica (Date of use: 3 July 2022). 

423  UNAIDS documents that many studies reveal that entry into selling sexual services is facilitated 
by not being able to meet basic needs. See UNAIDS Guidance note footnote 79. 

424  The prevalence among people who sell sexual services and those who inject drugs is much 
higher still. As reported by Fokazi https://www.timeslive.co.za/news/south-africa/2020-10-06-
police-have-made-sex-workers-their-atms-deputy-minister-says/ (Date of use: 3 July 2022), 
SANAC CEO Dr Abdullah states that South Africa is “one of the worst countries in terms of HIV 
infections, with the highest prevalence of HIV among sex workers.” Furthermore, that a “study 
done among street-based sex workers who worked on the national road between Johannesburg 
and Bloemfontein found that 88% of them were HIV-positive and 75% became pregnant”; and 
that “I can tell you that there is no higher prevalence of HIV in any community in any part of the 
world.” According to Vidima et al #SayHerName 13, it is also notable that 9% of deaths in the 
2018–2019 analysis of sex worker-deaths are ascribed to potentially being related to defaulting 
on HIV/AIDS or TB treatment and possibly because of the double stigma attached to their 
criminal and HIV-positive status.  

425  Milovanovic et al 2022 AIDS Care 1,4. This displays the age disparity in the sexual encounters 
and vulnerability of the younger girls. The ANC Gender paper 20 reports that patriarchy and the 
power imbalance which is evident between men and young women and girls in the general 
population, exposes them to greater chances of contracting HIV and negatively impacting 
income security due to HIV-related death and illness. This finding confirms research conducted 
by Shisana et al South African national HIV prevalence, incidence and behaviour survey, 2012 
125. See also SANAC SA NSWP 2019–2022 24; Shisana et al South African national HIV 
prevalence, incidence and behaviour survey, 2012 131. 

426  SANAC SA NSWP 2019–2022 24. Shisana et al South African national HIV prevalence, 
incidence and behaviour survey, 2012 131 have found a troubling prevalence and increase of 
HIV in young girls 15–24 with much older men. The same is not found for boys of the same age. 
This is separate from the blesser/blessee phenomenon which in and of itself reflects asymmetry 
in respect of the transaction. See footnote 83 above. 

427  Milovanovic et al 2022 AIDS Care 5. 
428  SANAC SA NSWP 2019–2022 24; Shisana et al South African national HIV prevalence, 

incidence and behaviour survey, 2012 131. 
429  Cloete et al The people living with HIV: Stigma index: South Africa 25. 
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sell sexual services as key and vulnerable populations in its efforts to curb the 

spread of HIV, and to place those who are HIV-positive on anti-retroviral 

treatment.430 Milovanovic et al reason that the intersection of these two populations, 

i.e. AGYW who sell sexual services creates a problematic barrier to acquiring HIV 

services, namely, that they do not identify as ‘sex workers’, and that they are 

exposed to greater levels of violence.431 It is submitted that as those AGYW under 

the age of 18 are recognised by law as being sexually exploited, and are not 

criminalised, that the barrier is clearly not the criminal law but arguably the structural 

socio-economic drivers and normative socialisation around sexual violence which 

makes these AGYW vulnerable to exploitation. I.e., the content of the law is not 

directly in question here. Notably SANAC also recognises men who have sex with 

men alongside ‘sex workers’ as a key population.432 Their continued vulnerability to 

contracting HIV is however also not coupled with criminalisation as the common law 

crime of sodomy was repealed by the Sexual Offences Amendment Act in 2007.433 

It is further notable that UNAIDS postulates that “prevention efforts will not succeed 

in the long term unless the underlying drivers of HIV risk and vulnerability are 

effectively addressed”.434 Regularising the commodification of adults who sell 

sexual services through decriminalising purchasers and third-party beneficiaries will 

arguably further add to the vulnerability of AGYW. 

Notwithstanding emerging evidence and research recognising the shared drivers 

and norms of violence against women and children, and the identification of the 

need for early trauma-informed interventions for children to prevent harm in the 

future in spite of their harm-filled pasts, an artificial distinction is made between 

violence against women and violence against children and, in turn, children and 

adults who are found to be selling sexual services. The SANAC National Sex Work 

Plan 2019–2022 (NSWP) crisply detaches the sale of sexual services by children 

 
430  People who sell sexual services have therefore been identified as being particularly vulnerable 

to contracting HIV and STIs and the context in which sexual services are bought and sold has 
in turn been found to impact on public health. See Scheibe et al 2016 SAHR 165–178. They are 
often part of one or more other vulnerable groups with overlapping risks such as AGYW, 
vulnerable children, orphans, living in informal settlements, migrants or those who use drugs. 
See SANAC SA NSWP 2019–2022 xvi. 

431  Milovanovic et al 2022 AIDS Care 6. 
432  Goal 3 of the SANAC NSP focusses on key and vulnerable populations with targeted 

interventions. See Duby et al 2019 SA J HIV Med 1. 
433  Section 68 of the Sexual Offences Amendment Act. 
434  UNAIDS Guidance note 18. 
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from the NSWP by noting that it constitutes sexual exploitation of children, and that 

they are in need of specialised and child-sensitive services. The NSWP thereby 

attempts to side-step the evidence that child sexual exploitation has been identified 

as a predictor of ongoing selling of sexual services in adulthood.435 

It stands to be acknowledged that as a result of South Africa’s robust and extensive 

history of activism aimed at ensuring access to services for HIV, overall vulnerability 

to infection has decreased; quality of care has improved, and there has been 

retention in care,436 this despite the criminalised legislative framework. It is notable 

that the availability and rapid scale up of antiretroviral therapy has transformed what 

was inevitably a fatal disease to a chronic, manageable condition leading to notable 

declines in the worldwide rates of AIDS-related deaths and new infections.437 HIV is 

no longer strictly speaking categorised as an epidemic.  

Contrary to the CGE’s assertion that the current legislative framework denies those 

who sell sexual services the opportunity to discuss relevant health-policy issues,438 

liberal feminists involved in or supporting those who identify as ‘sex workers’ hold 

influential positions on various platforms in SANAC. The initial lone representation 

by SWEAT in this field has evolved into the establishment of the Sisonke Sex 

Worker Movement and consequently, the use of the term ‘sex worker’ has gained 

traction.439 It is, therefore, unsurprising that the SANAC’s NSP for HIV, TB and STIs 

2017–2022 contains a pledge in favour of decriminalisation,440 and supports law 

 
435  SANAC SA NSWP 2019–2022 28; Poliah and Paruk 2017 SAFP 121. 
436  See Scheibe et al 2016 SAHR 169. 
437  Kharsany and Karim 2016 Open AIDS J 34. 
438  CGE Position paper on sex work 18. 
439  Sisonke is the largest sex worker-led organisation, with a presence in all nine provinces and 

offices in five, as well as 500 members who campaign for decriminalisation. See Larson and 
Veloso Sisonke: A case study of sex worker movement building in South Africa 1–6.  

440  In 2015, the SANAC Secretariat brought together a Sex Worker Technical Working Group to 
draft the SA NSWP 2016–2019 which was launched in March 2016. It recommended the 
decriminalisation of sex work. The term ‘decriminalisation’ is not contained in the glossary of 
terms in the plan, but as SANAC has aligned with SWEAT and civil society representatives in 
favour of full decriminalisation, it arguably refers to full decriminalisation. The use of the term 
‘sex worker’ confirms this assumption. See SANAC SA NSWP 2016–2019 45; also see Scheibe 
et al 2016 SAHR 168–169. For a definition of ‘sex worker’ and ‘sex work’, see footnote 404 
above. ‘Young people who sell sex’ is defined as: “Persons under the age of 18 selling sex are 
considered exploited and are not legally recognized as adults under the Constitution or the 
Children’s Act 38 of 2005. Young people who sell sex need specialized and child sensitive 
services.” The second and current plan, the NSWP 2019–2022 is aligned to South Africa’s NSP 
for HIV, TB and STIs 2017–2022. See SANAC SA NSWP 2019–2022 8. The NSWP 2019–2022 
provides a “strategic framework for a multi-sectoral partnership to reduce morbidity (illness), 
harms (human rights violations) and mortality (death) associated with HIV, TB and STIs in 



216 

reform to give effect thereto.441 This stance is echoed in the NSWP.442 The current 

wording of the NSP presents a bold but delicate balance between SANAC stepping 

into the arena of policy and seeking to influence policy. Although SANAC may 

advise and advocate for certain policies, it does not have the authority to make 

policies. The mandate for making policy rests with Cabinet. 

It stands to be recognised that, notwithstanding the current criminalised legal 

framework, significant advances have been made from a public-health perspective 

by SANAC and the Department of Health (DoH) in respect of the prevention, testing 

and treatment of HIV among people who sell sexual services. People selling sexual 

services who identify as sex workers, irrespective of citizenship or legality, were of 

the first people in South Africa to receive post-exposure prophylaxis (PrEP) under 

the auspices of SANAC.443 The ‘Reach’ and ‘PrEP’ targets were reported as being 

“met with ease” in the NSWP 2016–2019, and surveillance data over the same time 

showed “significant improvement” in the 90-90-90 treatment cascade of those 

selling sexual services.444 SANAC has also rolled out a national human-rights 

campaign which seeks to reduce stigma and discrimination amongst people living 

 
female, male and transgender sex workers in South Africa”. Importantly, the NSWP 2019–2022 
is aligned to the DoH’s High Transmission Areas programme which in turn is aimed at providing 
customised services to key populations such as those who sell sexual services. SANAC, 
however, seeks to place the provision of health services to those who sell sexual services in a 
broader context. It thus highlights the importance of a multi-sectoral response including role-
players such as the DoH, DSD, DoJCD and SAPS, alongside the contribution of civil society 
and those living with HIV through a decentralised approach. See SANAC SA NSWP 2019–2022 
9. 

441  SANAC SA NSWP 2019–2022 8, 9. The wording of the NSP should also be seen against the 
backdrop of the 2012 NSP, which influenced by the SANAC civil society representation 
expressly included support for the decriminalisation of the sex industry, thereby seeking to force 
a policy change, in what was arguably a very contested matter, on government. Cabinet 
removed this mandamus hours before the 2012 NSP was launched on World AIDS Day 2011. 
It, however, retained several key programmatic areas pertinent to those selling sexual services. 
See Scheibe et al 2016 SAHR 49; Richter and Chakuvinga 2012 Agenda 65–79. A compromise 
was struck by SANAC with the SANAC Sex Work Sector to draft a separate NSP for sex 
workers. 

442  Global Fund South Africa mid-term assessment 17. The NSWP, reflecting the influence of the 
sex work sector in SANAC, contains a detailed program of lobbying for decriminalisation which 
ranges from local level to Parliament. It seems to reflect a neatly cordoned-off funding space for 
those who identify as ‘sex workers’ and their supporting organisations. 

443  Katlego, speaking on behalf of sex workers, at the launch of the SANAC SA NSWP 2019–2022 
(28 October 2021). This stands in contrast to the CGE Position paper on sex work 18 where it 
is stated that effective health policies could only be spearheaded following decriminalisation. 
According to Deputy Minister of DoH, Dr Joe Phaahla, since 2016 over 10 000 people who sell 
sexual services have accessed PrEP and 6000 men who sell sex to men. It was provided free 
of charge at selected sites. See SANAC https://sanac.org.za/media-advisory-invitation-national-
sex-worker-dialogue-webinar/ (Date of use: 5 October 2020).   

444  SANAC SA NSWP 2019–2022 21. 
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with HIV and TB; facilitated access to justice and redress for people living with or 

vulnerable to HIV and TB; and promoted an environment that enables and protects 

human- and legal rights.445 Thus far, the DoH and PEPFAR have developed training 

(healthcare worker sensitisation tool kits) for healthcare workers with an improved 

focus on the rights of those selling sexual services and other key populations.446 

The Global Fund Mid-term assessment, aptly named “Breaking down barriers 

initiative”, reports that the pilot training program, Dignity, Diversity and Policing 

(DDP), developed by advocacy groups in consultation with key population groups 

was well received by the police officers receiving this training.447 Furthermore, that 

the DDP training is planned to be integrated into pre-service training for the SAPS; 

and that a SOP on policing of LGBTQI+ people and sex workers has been 

developed that incorporates principles from the DDP.448 It is evident from the above 

 
445  SANAC SA NSWP 2019–2022 32. 
446  This aligns with the non-legislative recommendations made by the SALRC which include issuing 

guidelines and providing training for government officials who are in contact with people who 
sell sexual services in the health, social services, and policing sectors of government. See 
SALRC Sexual offences: Adult prostitution 2017 208 para 2.468; Clark Presentation of the 
SALRC Report on Sexual Offences (Adult Prostitution) 2017; Clark Presentation of the SALRC 
Report on Sexual Offences (Adult Prostitution) 2020. It recognises that the implementation of 
SANAC’s phasing in of accessible health services is not dependent on the current legislative 
framework. Given the non-efficacy thereof, the SALRC does not support the mandatory health 
checks and certification of people who sell sexual services irrespective of the legislative 
framework. See SALRC Sexual offences: Adult prostitution 2017 209 para 2.469. Furthermore, 
this includes funding of capacity development by Sisonke and SWEAT to scale up sensitisation 
training, mentorship, and collaboration with health facilities and to monitor, address and respond 
to human rights violations. See SANAC SA NSWP 2019–2022 32. Legal and paralegal support 
services have been made available to improve access to justice where rights are violated and 
in-service training and communication on a national level to law enforcement officers seeks to 
redress the police treatment of people who sell sexual services who report violence to the SAPS. 
The Global Fund initiative augments the SANAC SA NSP 2017–2022 and particularly goal 5 
which seeks to “ground the response to HIV, TB and STIs in human rights principles and 
approaches.” Goal 5 of the NSP is overseen by a Technical Task Team on Law and Human 
Rights which has a steering and advisory role, co-chaired by the Deputy Minister of DoJCD. See 
Global Fund South Africa mid-term assessment 5. The SANAC Technical Task Team on Law 
and Human Rights launched a three-year implementation plan for a comprehensive response 
to human rights-related barriers to HIV and TB services and gender inequality in June 2019. 
See Global Fund South Africa mid-term assessment 6. In 2019, SANAC together with the DoH, 
Global Fund, Stop TP Partnership and UNOPS, launched South Africa’s national human rights 
plan. See Global Fund South Africa mid-term assessment 21. The mid-term assessment reports 
that there is a well-accepted training course with sufficient content on HIV and key populations 
for the police, and that it is being rolled out and that a curriculum has been developed for health 
workers to reduce the barrier of stigmatising or disrespectful health services. See Global Fund 
South Africa mid-term assessment 6. 

447  Global Fund South Africa mid-term assessment 9. 
448  Global Fund South Africa mid-term assessment 29. The mid-term assessment recommends the 

programmatic scale up of training of police and health workers, and the establishment of a 
functioning electronic platform to report and analyse human rights violations related to HIV and 
TB. It also recommends that a plan be developed for sustained and effective referral to legal 
services when needed, ideally with the help of Legal Aid South Africa. See Global Fund South 
Africa mid-term assessment 12. The key program areas referenced in the mid-term assessment 
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that the healthcare available through PrEP; access to antiretroviral treatment and 

interventions provided are significant.449 It is notable too that the NSWP 2019–2022 

is shaped around the theory of change that in order to bring about “a long healthy 

life for male, female and transgender sex workers”, an enabling environment needs 

to be created in which “various role-players, such as health and social workers, law 

enforcement officials, legal representatives and community members help to 

improve sex workers’ wellbeing”.450 Significant progress has also been made by 

SANAC through the successful roll-out of the NSWP. The NSWP includes a 

coordinated national plan for prevention, care and treatment; pre-exposure and 

early treatment of exposure; addressing exacerbating factors e.g., alcohol and 

substance abuse; and addressing violence and harassment and combination 

prevention services for sex workers linked to wide distribution of condoms.451 

Although the focus in the past has primarily been on HIV only, the focus has shifted 

to include underpinning drivers which present such a limited choice of income 

generation, and the impact that this may have on broader society. However, the 

NSWP makes no mention of the health benefits or detriment of decriminalisation on 

those who do not qualify for labour benefits, those who purchase sexual services, 

third-party beneficiaries thereof, and the communities in which it will take place, or 

children or victims of trafficking for sexual exploitation. No strategy is included to 

reduce the presence; transmission and treatment of HIV in people who purchase 

sexual services; or, in turn, their intimate partners and children. Other deleterious 

consequences of selling sexual services such as the high prevalence of the human 

 
includes sensitisation of lawmakers and law enforcement agents, legal literacy, legal services 
and monitoring and reforming laws, regulations and policies relating to the three diseases. It 
also includes “reducing HIV-related gender discrimination, harmful gender norms and violence 
against women and girls in all their diversity.” See Global Fund South Africa mid-term 
assessment 15. 

449  62% of adults and 63% of children are on ARV’s, see Nyeli 2020 Red Pen DOI: 
https://redpen.home.blog/2020/05/11/sex-work-is-a-symptom-of-a-broken-society-it-is-not-real-
work-by-vuyo-nyeli/. 

450  SANAC SA NSWP 2019–2022 16. The NSP 2017–2022 avers that criminalisation is the direct 
cause of people who sell sexual services being frequently exposed to sexual and GBV 
perpetrated by police, clients, and intimate partners and discrimination in healthcare settings 
and from the public. This, in turn, results in their inability to advocate for their own health and 
human rights and to access services; and decreases agency in respect of health, social, 
behavioural, and economic issues. See SANAC SA NSWP 2019–2022 18. 

451  Key population led organisations such as SWEAT engage with sex workers in order to reduce 
stigma and discrimination, documenting cases of discrimination and abuse, raising awareness 
of rights in their communities, and their work on improving practices of police and health-care 
workers. See Global Fund South Africa mid-term assessment 27; Clark Presentation of the 
SALRC Report on Sexual offences (Adult prostitution) 2020. As the plan was published after 
completion of the SALRC report, it is not documented therein. 
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papillomavirus (HPV) and own increased risk of cervical cancer because of high 

HPV exposure and other health risks are rarely used as reasons to motivate for 

decriminalisation.452 The high risk of cervical cancer in women whose partners have 

bought sexual services without a condom is also rarely raised in this context.453 

It is submitted that a more holistic approach should be followed. The broader risks 

that people who sell sexual services experience in their intimate relationships and 

from those who purchase their services should be understood from within the 

context of ruling social norms and gender inequalities present in the wider South 

African context.454 UNAIDS relates that it is trite that sex, whether paid for or not, 

does not cause HIV, but rather unprotected sex.455 Although the willingness of 

people who sell sexual services to use condoms is reported as high, the demand 

for sexual services without condoms is also high.456 Condom awareness and 

policies aimed at reducing the spread of disease and pregnancy seem ineffective or 

unenforceable due to a number of factors that militate against the use of 

condoms.457 Concurrent sexual relationships and inconsistent condom use seem to 

be a common challenge in South African society, not linked specifically to the sale 

of sexual services or the legislative framework in which it is sold.458 The confiscation 

 
452  Soohoo et al 2013 Open AIDS J 66. Although the prevalence of syphilis under those who sell 

sexual services is reported in the SANAC NSP, no mention is made of the interface between 
HIV, HPV and cervical cancer for those who sell sexual services. The focus seems to be on 
AGYW. See SANAC SA NSP 2017–2022 28. 

453  Thomas et al 1996 Am J Epidemiol 779. 
454  SANAC SA NSWP 2019–2022 29. UNAIDS posits that the gender imbalance in status and 

access to resources between men and women; the demand for sexual services and the absence 
of economic alternatives for marginalised women need to be highlighted. See UNAIDS Regional 
workshop on situation analysis of sex work 13. 

455  UNAIDS Guidance note 8 — Shifting the strategic focus from reduction of demand for sex work 
to the reduction of demand for unprotected paid sex.  

456  Economic need introduces an explicit power imbalance in sexual relations where women may 
tolerate violence and forgo the use of condoms to ensure they have an income. See Dunkle et 
al 2007 Soc Sci Med 1238. As a result of endemic patriarchy, the power imbalance evident in 
the broader population is no different when it comes to the sale of sexual services. They face a 
heightened risk of being infected by HIV and STIs from their primary partners and because of 
the number of high-risk sexual encounters with concurrent paying partners.  

457  These include financial incentives; competition from people and venues that do not require 
condoms; pressure by third parties on women to have sex with no condom (for more money); 
money needed for a drug habit or to pay off third parties; and the general lack of control that the 
person selling sexual services has over her body, whether she operates independently or from 
a brothel. 

458  The use of condoms is largely determined by factors such as whether it is a regular client or if 
the person negotiates to pay more. This view is confirmed by the findings in Shisana et al South 
African national HIV prevalence, incidence and behaviour survey, 2012 127 which does not 
specifically include prostitutes in its survey. It is insightful that it found that in the general 
population, condom use decreased in 2012 back to levels like those in 2005 “and that there is 
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of condoms by the police as evidence of selling sexual services is particularly 

egregious. Although linked to exposure to HIV, this matter aligns directly with abuse 

of power by authorities and will therefore be dealt with below under the heading 

relating to arbitrary arrest and exploitation by authorities and third parties. 

The link between substance abuse (drugs and alcohol) in the context of public 

health, and the sale of sexual services is almost synonymous.459 If the person selling 

sexual services does not use substances prior to selling sexual services, they 

inevitably do once they start selling sexual services. The vulnerability of those who 

sell sexual services is clearly exacerbated by substance abuse as they may not be 

able to negotiate condom-use or may engage in practices which increase the 

possibility of being exposed to HIV.460 This category of persons remains particularly 

vulnerable irrespective of the legislative framework. In a decriminalised setting, a 

person abusing drugs would arguably not find employment in a legal establishment 

and would form part of the parallel illegal sector. Comprehensive health initiatives 

focussing on the broader health needs of people selling sexual services, and which 

arguably keep them trapped in the cycle of funding substance abuse through the 

sale of sexual services, deserve attention and intervention. 

It could be argued that providing opportunities to obtain healthcare for addiction 

through exit programs coupled with the decriminalisation of the person selling sexual 

services or providing for non-prosecution as is done in Sweden and Canada may 

facilitate the entry into such intervention programmes. Positioning such 

rehabilitation points near to solicitation areas may prove beneficial.461 The position 

of those who are illegally in the country would however need careful consideration.  

With regards to broader healthcare needs for those who sell sexual services, it is 

notable that the need for an increased focus on mental health and the provision of 

psychosocial support to deal with PTSD and depression features prominently in the 

NSWP, thereby recognising the impact of engaging in the sale of sexual services 

 
a problem with both correct and inconsistent condom use”. This pattern is especially evident in 
poverty-riddled townships. See Hunter Love in the times of AIDS 122–125. 

459  Flowers The prostitution of women and girls 27; Poliah and Paruk 2017 SAFP 120. 
460  Financial and material exchange as a motivating factor not to use condoms is a well-recognised 

dynamic countering efforts to prevent the spread of HIV. See Dunkle et al 2007 Soc Sci Med 
1236. 

461  Leggett ODCCP study on the relationship between drug use and HIV in South Africa 25–28. 
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on people who sell sexual services.462 It is curious though that while the NSWP 

recognises the need for referrals for psychosocial services, social grants, post-

violence support, child support services, and care and treatment for alcohol- and 

substance misuse, thereby recognising that people who sell sexual services do not 

have the financial means to obtain such assistance, it does not link the provision of 

these services to shelter or housing. As the current legal framework does not 

preclude them from accessing available psychosocial support, it is unclear why 

those who sell sexual services should be prioritised for such assistance over women 

and girls who do not sell sexual services and may need the same support.  

The NSWP 2019–2022 acknowledges that decriminalisation will increase the 

number of persons selling sexual services, which would arguably include an 

increase in migration and trafficking for this purpose. It recommends that the 

Department of Home Affairs (DHA) should be engaged “to support undocumented 

local and foreign sex workers to obtain official documentation”,463 i.e., to regularise 

non-citizens who are illegally in the country who identify as sex workers. It is unclear 

if this documentation means to obtain a work permit or to obtain citizenship. If the 

former, then it stands to be repeated that the majority of people who sell sexual 

services are not ‘employed’ and will, therefore, if decriminalised not fall within 

structures which regulate labour providing access to work permits.464 If the latter, 

then it stands to be noted that this argument seems to follow the narrative in the EU 

where a common citizenship is sought, which does not fit the context in Africa.465 

Suggesting that a policy change should be made in respect of citizenship for those 

who sell sexual services prioritising sex workers over other undocumented persons 

who may equally deserve such assistance, including those who do not identify as 

sex workers, stands to be questioned.466 There seems to be no benefit to the 

government within the broader crisis it faces with unemployment of its own citizens 

to do so, particularly where this will add to the already-overburdened healthcare 

system, and will arguably not contribute to the fiscus. The recommendation that 

 
462  SANAC SA NSWP 2019–2022 12; Poliah and Paruk 2017 SAFP 126. 
463  SANAC SA NSWP 2019–2022 34. 
464  Peters and Wasserman A touchstone document 9. 
465  Andrijasevic Migration, agency and citizenship in sex trafficking 19. 
466  The additional vulnerabilities navigated by foreign undocumented migrants who do not identify 

as ‘sex workers’ is clearly exposited in the study conducted by Walker et al 2017 Agenda 93–
99. 
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prevention initiatives against human trafficking, presumably for sexual exploitation, 

should be “sex workers-led, law enforcers-led and civil society-led”467 also stands to 

be questioned as those in favour of decriminalisation are at pains to explain that sex 

work and trafficking are not the same and should not be conflated.468 

The question which remains is whether decriminalisation will truly remove the 

barriers to healthcare, genuinely provide security, and why — if government has 

indicated reticence to providing re-skilling within a criminalised framework — it 

would put resources in place within a decriminalised framework without an 

imperative to do so. Notwithstanding evidence documenting the violent disposition 

of clients, the abusive role of clients and third parties is not addressed in the NSWP 

other than to recommend blanket decriminalisation. It further stands to be 

questioned how the safety and health of those selling sexual services will be 

guaranteed where criminalisation has not deterred their abusers other than to limit 

their numbers through deterring those mindful of the criminal law. The power 

imbalance and propensity to violate people who sell sexual services in the privacy 

of their engagements will not be changed with liberalising the policy framework; it 

may in fact embolden current users and encourage additional clientele who have 

been deterred by the current prohibitions.469 

Although a regulated or decriminalised legislative approach may remove societal 

stigma engendered by a criminalised approach, legislation aimed at regularising or 

legalising the sale of sexual services has not been found to remove internalised or 

self-stigma. Due to self-stigma, there has been reticence in Germany (within a 

legalised framework) from those selling sexual services to register in order to obtain 

social benefits due to the ensuing loss of anonymity.470 Furthermore, non-citizens 

 
467  SANAC SA NSWP 2019–2022 34. 
468  Peters and Wasserman A touchstone document 23. 
469  The available evidence does not support the theory that decriminalisation improves the safety 

of those in prostitution overall or reduces crime surrounding prostitution in general. Indeed, 
normalisation of the prostitution market is a pull factor for would be exploiters. See Conservative 
Party HRC The limits of consent 9. 

470  Banyard’s analysis shows that permissive regimes in the Netherlands, Germany and New 
Zealand have all failed to ameliorate violence, exploitation, and trafficking. Furthermore, that 
this is inherent to the sale of sexual services and not due to stigma and suppression. See Bagley 
2017 Dignity 5–7. According to Kraus https://www.senato.it/application/xmanager/projects/ 
leg18/attachments/documento_evento_procedura_commissione/files/000/034/301/Ingeborg_K
raus.pdf (Date of use: 7 May 2022) in 2019, only 44 women were registered as independent 
businesses, with the vast majority of women remaining illegal.  
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and those illegally in the country may continue to face barriers to accessing 

adequate healthcare, other than emergency care. Although the CGE reports that 

partial criminalisation causes an increase in stigma (presumably referring to both 

externalised and self-stigma) and discrimination,471 an analysis of the Swedish 

system shows that due to a marked shift in norms, stigma has increased towards 

those who purchase sexual services and related third parties, and not towards the 

person providing the sexual service.472 Partially decriminalising the sale of sexual 

services in South Africa may, therefore, together with a shift in norms, remove 

externalised stigma towards the person providing the sexual service. However, on 

its own, legislative change would seem to do little in respect of societal response 

towards the sale and purchase of sexual services and has been shown not to impact 

on self-stigma. Significantly the HSRC’s National HIV Prevalence, Incidence and 

Behaviour Survey473 and research commissioned by the HSRC for SANAC on 

stigma474 has revealed that the greatest barrier to accessing healthcare is self-

stigmatisation.475 The research published by the HSRC identified the growth of HIV 

due to multiple sexual partnerships, risky behaviour, early sexual debut, age 

disparate relationships and inconsistent condom use with 52,9% of participants 

indicating that they never used condoms. Although much remains unclear about the 

structural drivers of HIV-prevalence under females (the majority of persons) who sell 

sexual services, low levels of education, unemployment, gender inequality, 

violence, migration and poverty are all recognised structural drivers. Coetzee et al 

recommend that the State needs to urgently remedy these structural drivers leading 

 
471  CGE Position paper on sex work 7. 
472  Longworth 2010 Appeal 81. 
473  Shisana et al South African national HIV prevalence, incidence and behaviour survey, 2012 1–

153.  
474  Cloete et al The people living with HIV: Stigma index: South Africa 2. 
475  The HSRC Stigma Index Survey revealed that while experiences of stigma and discrimination 

from other people are relatively rare, stigma directed at oneself (internalised stigma) is a big 
issue. This study found evidence of great strides made with regards to combating stigma and 
discrimination as experienced by PLHIV especially in the healthcare sector as only a very small 
proportion in the present study reported having experienced discrimination because of their HIV-
positive status. The study found that internalised stigma is probably a consequence of the lack 
of adequate psychosocial support that is currently available for PLHIV to address the 
psychological consequence of receiving an HIV-positive diagnosis including associated mental 
health issues. Furthermore, in Jordan, the state contended that prostitution inherently and 
inevitably destroys the dignity and self-esteem of women who are prostitutes. See Jordan and 
Others para 8. The submission quotes Dworkin 1993 Michigan J of Gender & L 10 in which it is 
stated that “prostitution … establishes a social bottom beneath which there is no bottom”, and 
MacKinnon 1993 Mich J Gender & L 13 where she writes that: “Women are prostituted precisely 
in order to be degraded and subjected to cruel and brutal treatment without human limits; it is 
the opportunity to do this that is exchanged when women are bought and sold for sex.” 
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to the debut of selling sexual services, i.e., focus on prevention.476 Milovanovic et al 

significantly identifies the need for developing evidence-based and lasting 

interventions for AGYW to ensure that they receive suitable education through 

school retention, avoidance of unplanned pregnancy, improved job-readiness to 

ensure that they can make healthy behavioural and sexual choices. This, once 

again, points toward intervening earlier to prevent entry into selling sexual services 

due to survival needs and a lack of choice, instead of regularising the sale of sexual 

services.477 

It is significant that the NSWP 2019–2022 recognises that for HIV prevention, care 

and treatment packages to be effective for those who sell sexual services, these 

packages need to be combined with prevention programmes which include 

combinations of medical, behavioural, social and structural interventions 

significantly tailored to the local context.478 This realisation indicates that focussing 

on the criminalised legal framework alone would not be sufficient. Although it is 

posited that decriminalisation will enhance access to healthcare and increase safer 

provision of sexual services for payment,479 including the use of condoms, the reality 

of the socio-economic context in which people sell sexual services in South Africa, 

which includes condom reticence and exposure to multiple physiological and 

psychological consequences, would seem to militate against the latter ideal.480 It is 

 
476  Coetzee et al 2017 PLoS ONE 2. 
477  Milovanovic et al 2022 AIDS Care 6. 
478  SANAC SA NSWP 2019–2022 19. 
479  CGE Decriminalising sex work in South Africa 7. 
480  While the CGE’s Position paper on sex work 7 states that a reduction in condom usage would 

result from a partially decriminalised framework, this would be the case under any framework. 
The well-documented aversion to condom-use in South Africa coupled with the need to secure 
the best payment possible militates against condom use. To avoid pregnancy, it has been 
reported that high-risk behaviour for contracting HIV such as anal penetration is often resorted 
to in lieu of condoms. This seems to be the experience in other African countries too. See 
Kalanda 2010 Malawi Med J 1–2 where it is reported that young girls are subjected to 
unprotected sex for various reasons which include failure to access condoms and pressure from 
their clients who bargain to pay more if they do not use a condom. The consequences include 
infection with STIs including HIV, and adolescent or teenage pregnancy leading to young 
motherhood or unsafe abortions. These findings were made even though most of the women 
were knowledgeable about the transmission, signs and symptoms and prevention of HIV and 
other STIs. Furthermore, notwithstanding institutional, and structural challenges the NDP 2030 
seeks to promote health and well-being through the provision of quality healthcare. See NPC 
Our future — make it work NDP 2030 72. Motlanthe Report of the high-level panel on the 
assessment of key legislation 36 recognises that although “the healthcare system provides basic 
healthcare services to all, there are serious deficiencies in the quality of care that is provided.” 
The SALRC argues that decriminalisation will not address the power imbalance at play in the 
transaction or reduce the demand for unsafe or high-risk sex. See SALRC Sexual offences: 
Adult prostitution 2017 218 para 2.496. To the contrary it is submitted that decriminalisation will 
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difficult to comprehend how promoting multiple and often precarious sexual 

encounters as a panacea to their woes and particularly with a financial incentive as 

work where most are independent contractors, could be thought to be a solution in 

this context. Following the acknowledgement in 2020 by the Department of Social 

Development (DSD), which is responsible for social behavioural change programs 

in the country, that it had “failed sex workers by not providing them with services 

such as counselling, safety and security and giving them other options to opt-out of 

sex work when they wish to do so”,481 it may provide far more respite to this 

marginalised group to engage with the DSD to realise its commitment to providing 

such programs. It is instructive that in West and Central Africa, in an effort to curtail 

entry into the sale of sexual services and exposure to HIV, the focus has shifted to 

addressing the vulnerability of migratory young people in their communities of origin 

to prevent the sale of sexual services becoming an option.482 UNAIDS supports a 

multi-sectoral expanded approach in which HIV is framed as a societal issue rather 

than only a public health concern within the health sector.483 It is suggested that 

South Africa considers the same approach. 

4.2.2.3 The role of the existing legislative framework in respect of arbitrary arrest 

of those selling sexual services and their exploitation by law enforcement 

It goes without saying that a criminalised legal framework positions those who sell 

sexual services as criminals when they engage in certain proscribed behaviour and, 

therefore, as legitimate targets for crime prevention including arrest by the police.484 

If the Sexual Offences Act is used to frame the charge, the primary charges brought 

against those selling sexual services would be for contravening section 19 and 

 
normalise coercion and the expendability of women, further increase demand for sexual 
services and the provision of unsafe sexual acts, in direct conflict with South Africa’s obligations 
under CEDAW’s General recommendation 24. See SALRC Sexual offences: Adult prostitution 
2017 29 para 1.89. 

481  Mbhele https://www.sabcnews.com/sabcnews/four-government-departments-throw-their-
weight-behind-decriminalisation-of-sex-work/ (Date of use: 5 October 2020).  

482  UNAIDS Regional workshop on situation analysis of sex work 22. 
483  UNAIDS Regional workshop on situation analysis of sex work 22. 
484  Police officers are obliged to operate within the parameters of the South African Police Service 

Act 68 of 1995 and regulations set out in standing orders. SAPS Standing Order G36(1) and (6) 
of the Act regulate the procedure for lawful arrest. This includes entering every arrest into an 
occurrence book and issuing everyone who has been arrested with a notice of rights. This 
includes recording persons who have been detained in the police cells into the custody register. 
See CGE Investigative report 28, 29. CPA s 50(1)(a) of the CPA obliges police officers to take 
anyone they have arrested to the police station immediately after arrest. 



226 

section 20(1A)(a) of the Sexual Offences Act. In S v Jordan, the Constitutional Court 

held that the Sexual Offences Act “pursues an important and legitimate 

constitutional purpose, namely, to outlaw commercial sex.”485 Although the offences 

in the Sexual Offences Act are primarily being contested, it is more likely that arrests, 

if effected, would be for contravening municipal by-laws for loitering or for 

contravention of section 40(1)(f) of the CPA with a view to preventing the 

commission of an offence, which allows for an arrest without a warrant.  

Some authors argue that the criminalisation of the sale and purchase of sexual 

services and peripheral activity aims to eradicate or at least stem the tide of the 

exploitation, crime and urban decay associated therewith, which includes organised 

crime; human and drug trafficking.486 Others argue that the peripheral criminal 

activity and the exploitation occurs and may remain unreported as a result of the 

criminalisation,487 and that the criminal nature thereof necessitates an environment 

managed by third parties which include gangs, pimps and drug dealers.488 Embrace 

Dignity argues that full criminalisation blindly punishes not only those who exploit 

and benefit from others, such as brothel owners and pimps; but includes, to their 

detriment, those who are exploited.489 

Notwithstanding the varying viewpoints on the benefits to society or detriment of 

criminalisation to the person selling sexual services, what is at issue at this juncture 

is not the fact that the sale of sexual services is criminalised, but that a criminalised 

legal framework allows for the exploitation particularly of people who sell sexual 

services by law enforcement and more specifically members of the SAPS. This 

assertion will be dealt with below followed briefly by matters related to the broader 

range of exploitation of the person selling sexual services and the mechanisms 

thought to contain it.490  

In S v Jordan and Others, the Constitutional Court held that abuse of power or non-

implementation of the law is a matter of application of the law and does not reflect 

 
485  Jordan para 15; footnote 74 above. 
486  Milton in Jagwanth, Schwikkard and Grant (eds) Women and the law 143. 
487  Almodovar 1999 Hastings Women’s LJ 126–127. 
488  Posel The sex market in the inner city of Durban 30; Jivan and Perumal 2004 SACJ 377. 
489  Simons https://embracedignity.org.za/sonke-gender-justices-opinion-partial-decriminalisation-

ill-informed/ (Date of use: 11 July 2021). 
490  The non-criminalisation narrative seems to focus exclusively on law enforcement to the 

exclusion of the broader framework of exploitation. 
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on the constitutionality of the crime itself.491 Abuse or exploitation by law 

enforcement is, therefore, not condoned by the legislative framework regulating the 

sale of sexual services, but rather reveals challenges with application and 

accountability, more especially service delivery and performing a legislative 

mandate within the bounds of the law.492 

Advocacy groups in furtherance of the call for non-criminalisation have tirelessly 

exposed and advocated against human-rights violations perpetrated by law 

enforcement against those who sell sexual services.493 SWEAT and the Women’s 

Legal Centre (WLC) have engaged in advocacy and public interest litigation to raise 

awareness and hold law enforcement accountable for abuse of process. The SAPS 

and the Cape Metropolitan Police have consequently been interdicted from arresting 

people selling sexual services for any purpose other than bringing the arrestees 

before a court of law to face prosecution.494 Furthermore, the WLC and SWEAT, as 

part of its strategic litigation campaign towards non-criminalisation, lodged a 

complaint with the CGE in 2012 on behalf of 28 sex workers.495 After consideration 

of the facts, the matter proceeded on behalf of only two of the complainants. Further 

investigation by the SAPS Inspectorate revealed that neither of these cases were 

 
491  S v Jordan and Others para 19. 
492  Shields Criminalizing condoms 9, 21.  
493  CGE Decriminalising sex work in South Africa 7. SWEAT has been at the forefront of protecting 

the rights of those who identify as sex workers for several decades. SWEAT obtained a High 
Court interdict against the management of an escort agency in Cape Town in June 1999, 
preventing them from infringing the rights of those ‘employed’ there. The ‘escorts’ had their 
identity documents confiscated by the management, were forced to work excessive hours, were 
forbidden to leave the premises and could not receive visitors. See Fredericks 2000 Sunday 
Times (5 November). This would ostensibly have warranted prosecution as trafficking but 
occurred prior to the operationalisation of the Sexual Offences Amendment Act or TIP Act. It 
was common cause that the escort agency complied with the definition of brothel. However, the 
interdict was breached and despite a subsequent agreement of settlement being made an order 
of court indicating that the agency management had to ensure that fair labour practices are 
adopted and followed, the presiding officer Desai J is reported as being unwilling to hear the 
matter as this would amount to regulating an illegal industry. See Geldenhuys 2000 Cape Times 
(8 November). Soal Cape Times (12 October), however, reports that illegality has not stopped 
the setting of industry standards. Male escort agencies in Cape Town are reported to have 
drafted a code of conduct in October 1999.  

494  Where applicable, they will be referred for legal representation, court support and case 
monitoring provided by the SWEAT Legal Defence Centre and other legal assistance centres. 
See Vidima et al #SayHerName 5. In 2000, an interim interdict was granted against three police 
officials in the Cape High Court to stop their harassment (physical assault, unlawful arrest and 
detention) of people selling sexual services. After a subsequent investigation by the (then) 
Independent Complaints Directorate in the same year, the three officials faced internal 
disciplinary charges and criminal charges for, among others, rape, assault, corruption and 
crimen iniuria. See Rangasami et al Police abuse of sex workers 13.  

495  See CGE Investigative report 6. 
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founded; in the first case, clear police procedure backed with evidence was found 

and in the second, the identified police official had been on leave.496 This outcome, 

released in 2017, may have been as a result of specific underlying reasons at play 

in this matter or that the complaint was misplaced.  

Despite the outcome of the above complaint, evidence of police abuse which ranges 

from confiscation of condoms to rape have been documented. According to Evans 

and Walker, and the UNODC levels of direct and structural violence against those 

who sell sexual services in South Africa are particularly brutal and endemic.497 

Examples of direct violence include unlawful arrest, disproportionate use of force 

during arrest, assault and rape.498 The 2021 study by Jewkes et al documents that 

of the 57.9% of females selling sexual services who reported being raped, that 14% 

were raped by policemen.499 On the part of the police, ‘arrest and release’ tactics 

include arresting and detaining persons in custody for contravening municipal by-

laws and then releasing them without being charged for an offence on expiry of the 

48-hour period within which the detainee should be brought to court, in violation of 

section 35(1)(d)(i) of the Constitution read with CPA section 50,500 or being brought 

to court to have the charges withdrawn at the first court appearance.501 

Another practice reported historically in 1997 by Pauw and Brener, is the 

confiscation of condoms to use as “evidence of prostitution”.502 The confiscation of 

 
496  See CGE Investigative report 19–20. 
497  Vidima et al #SayHerName 6 explain that structural violence or indirect violence refers to harm 

caused by “inequalities and negative factors that exist within social systems and structures in 
which they live.” Key findings of the UNODC research (Van Hout An assessment of relevant 
national laws 39) found that in respect of arrest and pre-trial detention that there were rights 
abuses and unjustified pre-trial detention of accused persons of both genders, contrary to the 
Constitution, and provisions in the Tokyo Rules and Bangkok rules. E.g., women are held in 
pre-trial detention in South Africa due to inability to afford bail or pay fines. The UNODC found 
that there is gender maltreatment, excessive force and sexual exploitation by SAPS of women 
who were cautioned or arrested on drug/sex work offences. See Evans and Walker The policing 
of sex work in SA 7. 

498  See Vidima et al #SayHerName 6; Rangasami et al Police abuse of sex workers 20. Evans and 
Walker The policing of sex work in SA 7, 25 report that the police: “perpetuate serious criminal 
offences against sex workers and with a high frequency. These offences include violence, 
torture and intimidation; rape and sexual assault; harassment; corruption and bribes; unlawful 
arrests and detention.”  

499  Jewkes et al 2021 SSM — Mental Health 1. Also, 48.3% had been raped by clients; 30.2% by 
other men and, or 31.9% by an intimate partner. 

500  It is alleged that a tactic employed by the police is to arrest on a Friday and release on a Monday. 
See SALC Sexual offences: Adult prostitution 89 para 5.60. 

501  Evans and Walker The policing of sex work in SA 39 document that detention also results in 
denial of access to ARV’s with serious health implications for those affected.  

502  Pauw and Brener Women and AIDS in South Africa 19. 
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condoms by the police from people suspected to be soliciting and from outreach 

workers has been found to not only compromise the health of the person selling the 

sexual service, but of persons who purchase the service.503 It further positions the 

aims and objectives of two key government departments, namely the DoH and the 

SAPS against one another, in effect destabilising the objectives of the DoH to 

mitigate health-related consequences of unprotected sexual acts with multiple 

partners. In 2015 the SALRC flagged and condemned this behaviour in its non-

legislative recommendations to the JCS Minister. It recommended that condoms 

should not be accepted as evidence for matters relating to the sale of sexual 

services.504 The CGE also recommended a ban on seizing of condoms by any State 

official, alongside recommendations that violence against sex workers must be 

eliminated, and that the SAPS should convene “sex work sensitisation workshops” 

before the end of June 2018 with the assistance of the WLC and SWEAT to train its 

station commanders on sex workers’ rights, and to refrain from human-rights 

violations.505 The SAPS in turn issued a SOP for Policing Prostitution in 2018 in 

which it, among others, expressly prohibits the seizure of unused condoms.506  

In recent times, liberal feminist advocacy groups have diversified from their 

approach of strategic litigation to engaging with law enforcement. Alongside 

continued advocacy for policy change, during 2018–2019 with funding from the 

Global Fund, the Positive Policing Partnership was formed, following research 

undertaken by SWEAT, Sisonke and Sonke Gender Justice to document police 

abuse against people who sell sexual services.507 The aim was to find “solution 

 
503  Shields Criminalizing condoms 26. 
504  SALRC Sexual offences: Adult prostitution 2017 para 2.468 209. The SALRC report 

emphatically condemns arbitrary arrest and exploitation by law enforcement as illegal and finds 
that such conduct should be met with severe criminal and disciplinary sanctions; further that the 
CGE and the HRC should be commissioned to investigate such human rights violations; that 
the police should establish guidelines for arrest; that seizure of condoms as evidence of 
suspected criminality should be prohibited; and that administrative mechanisms for monitoring 
and responding to reports of police violence and unlawful conduct should be developed to help 
minimise such occurrences to enable effective responses. See SALRC Sexual offences: Adult 
prostitution 2017 paras 2.455; 2.468; 4.276. 

505  See CGE Investigative report 38. 
506  Instead of prohibiting all seizure of condoms, it aptly regulates the seizure of used condoms for 

the purpose of being used as evidence against child sexual exploiters; exploiters of people with 
mental disabilities and persons who have purchased sexual services in contravention of s 11 of 
the Sexual Offences Amendment Act. See SAPS Division Visible Policing Standard Operating 
Procedure for Policing Prostitution V001/2018 para 12. Non-compliance with the SOP may 
result in disciplinary steps being taken against the relevant official.  

507  The Global Fund South Africa mid-term assessment 30 recommends that training, both pre- and 
in-service should be funded in-house. SWEAT has established a Sex Workers Legal Defence 
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focused” collaboration to improve policing of sex work through the use of human 

rights-compliant policing behaviours.508 Arguably, the issuing of the police SOP on 

Prostitution linked with the Positive Policing Partnership and the DDP training are a 

positive start in the right direction. The view is held that sensitisation training should, 

however, be matched with accountability measures ensuring that abuse of power is 

dealt with swiftly and firmly.509 The preference by law enforcement and the 

prosecution service to use this collaborative approach, which essentially recognises 

the vulnerability of the person providing the sexual service, may point to a need for 

closer scrutiny. The inclusion of pertinent definitions from the TIP Act in the SOP for 

prostitution seems to confirm the recognition of the vulnerability entrenched in the 

sale of sexual services. Although it is argued that using this legislation in this manner 

may give rise to a skewed reflection of the extent of trafficking in the country, it does 

allow for a foreign victim of trafficking who has rendered assistance to the SAPS or 

the NPA before or during criminal proceedings to apply for the rights of permanent 

residence in terms of section 31(2)(b) of the Immigration Act, if, as a result of the 

assistance given they may be killed following repatriation.510 It is submitted that 

although this imperfect application of the law may not be flawless, it is 

constitutionally permissible.511 

It is notable that the SAPS’ Circular on instructions relating to arrest and detention 

of suspects512 read together with the National Instruction 11 of 2019513 emphasises 

that arrest is never an obligation, irrespective of the offence and should, therefore, 

be used as a last resort. Where a person is arrested, every effort should be made 

to release the person before the 48 hours allowed for detention has transpired. In 

the abovementioned Circular the SAPS National Commissioner emphatically 

 
Centre for legal service provision. SWEAT and Sisonke maintain a legal advice hotline for sex 
workers. The WLC has also provided legal advice and handled some strategic litigation related 
to sex workers rights and protections. Some key population-focused stakeholders have touted 
the Global Fund for funding to support initial strategic litigation. See Global Fund South Africa 
mid-term assessment 35; Evans et al 2019 J of Community Safety & Well-being 80–81. 

508  Evans et al 2019 J of Community Safety & Well-being 81. 
509  Jewkes et al 2021 SSM — Mental Health 7. 
510  TIP Act s 17. 
511  As a corollary the Jordan Heads of Argument by the State submitted that the approach followed 

in the Sexual Offences Act, 1957 is by no means a flawless one, neither would any of the other 
approaches be and as such, the current approach as imperfect as it may be, is constitutionally 
permissible. See Jordan and Others para 7. 

512  SAPS Circular 1/1/4/1 Instructions Relating to Arrest and Detention of Suspects para 1 signed 
by the (then) National Commissioner General KJ Sitole (19 November 2019).  

513  SAPS National Instruction 11/2019 (Arrest, treatment and transportation of an arrested person) 
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condemns abuse of authority and clearly states that this is misconduct.514 

Subsequently, the Deputy Minister of Police has publicly confirmed that the police 

do not have the right to abuse the vulnerability of those who sell sexual services 

while enforcing the law.515 Indicating that these measures are gaining traction, 

Sisonke significantly confirmed during the National Sex Workers Dialogue/Webinar 

held in 2020, that the police were no longer using condoms as evidence, although 

they were still being arrested for loitering.516 Furthermore, that “not every healthcare 

worker or police harass sex workers.”517  

Notwithstanding the development of accountability measures, the view is held that 

the condemnation of police abuse does not provide a strong enough message 

against abuse of power as is done in India.518 The approach of specifically 

criminalising the actions of officers of the law who engage in sexual relations with 

those who sell sexual services consensually or by coercion or force may be worth 

considering.519 A concerted effort could also be made to prosecute purchasers 

under section 11 of the Sexual Offences Amendment Act.  

In an historical attempt to understand but not condone the laxity of application of or 

direct disregard of the law and concomitant abuse thereof, it is curious that following 

the confirmation of constitutionality of the Sexual Offences Act in 2002 and 

 
514  SAPS Circular 1/1/4/1 Instructions Relating to Arrest and Detention of Suspects para 4. 
515  SAPS Deputy Minister Mr Mathlale stated that police who acted in this way would be dealt with. 

See SANAC https://sanac.org.za/media-advisory-invitation-national-sex-worker-dialogue-
webinar/ (Date of use: 5 October 2020). Also see Fokazi 
https://www.timeslive.co.za/news/south-africa/2020-10-06-police-have-made-sex-workers-
their-atms-deputy-minister-says/ (Date of use: 3 July 2022): “’Police have made sex workers 
their ATMs’, deputy minister says. Police are turning sex work into a money-making scheme 
and are arresting sex workers as a ploy to get bribes” The condemnation of police abuse of 
those who sell sexual services and the call for accountability for these illegal acts is unequivocal. 
See SANAC SA NSWP 2019–2022 34. It is notable that the main perpetrators of violence 
against those who sell sexual services are identified as clients and police officers. See SANAC 
SA NSWP 2019–2022 29. Furthermore, the call for members of the SAPS to desist from 
arresting, searching, or harassing those who sell sexual services based on possessing condoms 
is widely supported. See SANAC SA NSWP 2019–2022 34. 

516  SANAC https://sanac.org.za/media-advisory-invitation-national-sex-worker-dialogue-webinar/ 
(Date of use: 5 October 2020). 

517  SANAC https://sanac.org.za/media-advisory-invitation-national-sex-worker-dialogue-webinar/ 
(Date of use: 5 October 2020). 

518  The Indian Penal Code s 376C criminalises sexual intercourse by a person in authority, where 
such person abuses their position to induce or seduce any person either in their custody or 
under their charge to engage in sexual intercourse. See footnote 344 in Chapter 3. 

519  Van der Watt https://www.dailymaverick.co.za/opinionista/2019-04-17-decriminalisation-of-sex-
work-in. (Date of use: 18 April 2021) advocates for a punitive response to police officials who 
abuse the vulnerability of people who sell sexual services for reward by harming them. See also 
Evans and Walker The policing of sex work in SA 46. 
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notwithstanding a legislative injunction in section 66 of the Sexual Offences 

Amendment Act in 2007 for the SAPS National Commissioner to issue and publish 

national instructions in the Gazette regarding all520 matters which are reasonably 

necessary or expedient to be provided for and which must be followed by all police 

officials who are tasked with receiving reports of and the investigation of sexual-

offence cases, this was only partially complied with. The National Instruction 

remains silent on the investigation of “prostitution related offences” (with regard to 

children and adults).521 The reason for this lack of procedural clarity is unknown but 

may have contributed to the reported erratic and unlawful behaviour in policing these 

matters. However, it is thought that a more credible reason may be that law 

enforcement operates in and is part of a society plagued by violence and that 

remains for the most part firmly structured around patriarchal norms and values,522 

which in turn underpin social and economic discrimination.523 This context makes 

those who sell sexual services vulnerable to exploitation, not only by law 

enforcement but especially by those who purchase sexual services and other third 

parties. While Jivan and Perumal submit that people who sell sexual services are 

vulnerable to exploitation at the hands of police, clients, pimps, landlords and even 

partners;524 Pauw and Brener found that violence from clients was the main source 

 
520  Own emphasis. 
521  The crimes contained in ss 11 and 17 are not included in SAPS National Instruction 3/2008 

Sexual Offences.  
522  See Ariyan https://www.news24.com/citypress/voices/education-and-technology-are-key-to-

bettering-the-lives-of-rural-women-20180830 (Date of use: 30 August 2021). During a panel 
discussion on GBV and media ethics, the Deputy Minister of Communications, Pinky Kekana, 
stated that “in the workplace, we know that patriarchy and misogyny manifest itself in subtle and 
consistent ways”. Further, that “South Africa is a highly pumped masculine society, and this 
emanates from our various forms of socialisation. From all quarters, young men and women are 
indoctrinated to think that males are the be-all and end-all of society … this manifests itself in 
cultural practices, religious practices and certain social norms. In essence, our society is 
structured in a manner which sustains only the interests of men.” See ANA 
https://www.iol.co.za/news/south-africa/youth-are-indoctrinated-to-think-that-males-are-be-all-
and-end-all-17370631 (Date of use: 12 October 2021). 

523  As a result, at a fundamental and basic level, women and girls face many challenges which 
leave them economically vulnerable and susceptible to making decisions which may be 
deleterious. Challenges include fractured service delivery on a broad scale, such as “public 
healthcare, quality education, access to justice, social assistance, water and sanitation, and 
infrastructure”. See RSA Parliament Summary: Review of the Women’s Charter 2. 

524  Jivan and Perumal 2004 SACJ 377. The vulnerability of those who sell sexual services to 
exploitation and abuse is evidenced through numerous studies and complaints. See Pauw and 
Brener Women and AIDS in South Africa 16; Marcus 1995 Indicator SA 82. As a result of the 
lockdowns, people who sell sexual services worked alone and risked their safety either in clients’ 
homes or their own. In some African countries, there were reports of a spike in violence by police 
who blamed the women for spreading Covid. See Legalbrief https://legalbrief.co.za/ story/covid-
19-threat-for-african-sex-workers/ (Date of use: 8 June 2020). It is reported that the Kenya Sex 
Workers Alliance, a coalition of 30 sex worker rights groups, documented six murders of sex 
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of violence.525 The #SayHerName Campaign reports526 for the periods 2014–2017 

and 2018–2019 both document that around half the deaths of female and 

transwomxn who sold sexual services could be ascribed to murder, none of which 

are ascribed to the police.527 As noted above, the risk of violence from external 

factors is three-pronged, i.e., in rank of threat being customers, community 

members and the police.528  

Jewkes et al posit that criminalisation of the sale of sexual services increases 

exposure to violence as perpetrators know that they can mostly act with impunity.529 

The illegality of selling sexual services acts as a deterrent to reporting violence by 

 
workers since the east African nation imposed a dusk-to-dawn curfew on 27 March 2020. It 
recorded 80 incidences of violence against sex workers in the first month of the pandemic 
compared to a monthly average of 25 incidents. Grace Kamau, regional co-ordinator for the 
African Sex Workers Alliance, said police in countries such as Uganda, Kenya, Ivory Coast, 
Malawi, Zimbabwe, and South Africa, were raiding brothels and bars, assaulting and arresting 
sex workers: “Sex workers are an easy target in a time of crisis. Clients feel they can take 
advantage of them, and law enforcement think they can use them to show that they are 
implementing Covid-19 measures”. Also see UNHRC Report of the Special Rapporteur on the 
right of everyone to the enjoyment of the highest attainable standard of physical and mental 
health (27 April 2010 A/HRC/14/20) 13. It was related to the MPWC that sex workers were being 
abused and raped by the police. As a result of being criminalised, they had no recourse to 
justice. Further, that decriminalisation would allow them to build relationships with the police and 
to report: “[L]ots of young people are doing drugs and prostitution”. See PMG 
https://pmg.org.za/committee-meeting/25902/ (Date of use: 10 March 2022); Spies 2015 SAPL 
505; Jivan and Perumal 2004 SACJ 377. 

525  It has been reported that in 2020, 70.4% of female sex workers experienced physical violence, 
and 57.9% were raped — by policemen (14.0%), clients (48.3%), other men (30.2%), and/or an 
intimate partner (31.9%). See footnote 501 above; Bhengu https://www.news24.com/news24/ 
southafrica/news/more-than-half-of-sas-sex-workers-victims-of-rape-study-finds-20210825 
(Date of use: 21 August 2021); Pauw and Brener Women and AIDS in South Africa 16–17.  

526  SWEAT launched the #SayHerName Campaign in 2016 with a view: “to protect and uphold sex 
workers’ human rights and access to justice; to reduce violence against sex workers; and to 
empower sex workers through building solidarity, knowledge, and capacity”. See Vidima et al 
#SayHerName 5. 

527  Vidima et al #SayHerName 2. 
528  Rogue police officials engage in various forms of human rights violations such as arbitrary and 

unlawful arrest, assault; rape; unlawful detention; demanding bribes; and “arrest and release” 
in remote locations which casts a very dark shadow over the service the police are called to 
provide to communities and those who transgress the law. See Pauw and Brener Women and 
AIDS in South Africa 19; Legget 1999 Society in Transition 165; Motlanthe Report of the high-
level panel on the assessment of key legislation 64. Sonke Gender Justice has voiced its 
concern around an escalation of ill treatment of people who sell sexual services in KwaZulu-
Natal and in the Western Cape during lockdown from 2020–2021. It found that people selling 
sexual services in these areas do so from a range of physical and virtual platforms, i.e., streets, 
brothels, escort services, or on the Internet. Furthermore, that the general age cohort spans 
from 25–34 years. See Nxumalo https://www.pressreader.com/south-africa/sunday-tribune-
south-africa/20210926/281603833616244 (Date of use: 26 September 2021). Although it is 
reported that 45.1% of those questioned are of the view that they are a greater target for law 
enforcement, 54% experienced the same abuse from law enforcement; 18% of those 
interviewed felt that they were protected by law enforcement throughout the lockdown. See 
Vidima et al #SayHerName 6; Jewkes et al 2021 SSM — Mental Health 7. 

529  Jewkes et al 2021 SSM — Mental Health 1. 
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clients, third parties or the community to the police.530 Under a criminalised regime, 

the reality is that due in part to fear of being charged for engaging in criminal 

activities, and as a result of jurisdictional policing, laying a charge or seeking 

assistance from the police where the abuse has been perpetrated by a police officer 

would mean going to the same police station where the perpetrator works.531 This 

means that the abuse may still go unreported and unpunished.532 For similar 

reasons, there may be reticence to reporting any crimes committed by those who 

purchase sexual services or third parties, e.g., sexual assault, rape or theft, or 

crimes they have witnessed, to the police once again for fear of being arrested 

themselves.533 However, one needs to be mindful of the inherent asymmetrical 

power imbalance between the parties and the individual exigencies at play, including 

the question of whether not paying for the sexual service would equate to a charge 

of rape and whether this means that buyers are ‘paying for consent’ to commit what 

is otherwise defined as a sexual offence. There are also several reasons that a 

person who has been abused or exploited while selling sexual services in a 

decriminalised setting would remain reticent to report. 

The need to avoid sweeping statements is evidenced by the finding that almost an 

equal number in the Evans and Walker study reflected that they would or would not 

report a crime committed against them to the police.534 This outcome should, 

however, be viewed through the lens that only persons “who had experienced a 

negative interaction with the police” were identified and invited to participate in the 

research.535 It may have provided a richer reflection towards what works well if the 

selection of participants had not been purposively selected. Notwithstanding this 

tilting towards a decriminalised outcome, Evans and Walker point out that it is not 

all police officials who are complicit in this behaviour, but rather a: 

 
530  Pauw and Brener Women and AIDS in South Africa 18. 
531  The call for decriminalisation is framed against a backdrop of vulnerability of people who provide 

sexual services for sale and the human rights violations. According to Mathe of Asijiki, the 
criminalisation of all aspects of the sale of sexual services deters reporting of crimes against 
human rights abuses, three quarters of which are allegedly committed by the police. Further, 
that it exposes people who sell sexual services to stigma and discrimination. See Moloto 
https://omny.fm/shows/capetalk-breakfast/should-sex-work-be-decriminalised-in-
sa?in_playlist=capetalk-breakfast!podcast (Date of use: 10 February 2022). 

532  Evans and Walker The policing of sex work in SA 10. 
533  Fick 2006 SA Crime Quarterly 32; Evans and Walker The policing of sex work in SA 7. 
534  Evans and Walker The policing of sex work in SA 23. 
535  Evans and Walker The policing of sex work in SA 11. 
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…high concentration of incidents involving a limited number of specific police 

officers or a single policing location, and ‘hot spot’ locations where the police 

officer and/or police station is involved in multiple events over extended periods 

of time.536  

To the contrary, the study conducted by Jewkes et al in 2022 found that in certain 

areas, there was a very high prevalence of police violence and not isolated to bad 

actors.537 It is, however, notable that in those areas there was also a high prevalence 

of violence by clients and other men suggesting social norms condoning violence 

against women selling sexual services.538 Although the research consistently 

reflects the abusive nature of those who purchase sexual services alongside other 

third parties, the focus among those advocating for a decriminalised legal framework 

seems only to be set on abuse by law enforcement. As decriminalisation is touted 

as the vehicle with which to address the vulnerability of those who sell sexual 

services by the criminal law,539 it is necessary to briefly explore this assertion. 

Allegations of corruption, brutality and extortion by law enforcement abound in South 

African society and although not reserved for those who sell sexual services, have 

a more profound impact in this setting.540 This is an endemic problem requiring 

focussed corrective action. The media has, in response to rising levels of crime, 

documented the encouragement of a harsh response to criminals.541 The violence 

which is meted out to those who sell sexual services as a vulnerable sector is 

therefore neither surprising nor ascribed to far-fetched allegations.542 If the 

argument that decriminalisation is needed to address abuse and exploitation by 

authorities and third parties is drawn to its logical conclusion, it would result in the 

untenable outcome that a number of other, if not all crimes, should be decriminalised 

 
536  Evans and Walker The policing of sex work in SA 7. 
537  Jewkes et al 2021 SSM — Mental Health 6. 
538  Jewkes et al 2021 SSM — Mental Health 6; Poliah and Paruk 2017 SAFP 121. 
539  Evans and Walker The policing of sex work in SA 46.  
540  Evans and Walker The policing of sex work in SA 7. 
541  Legalbrief https://legalbrief.co.za/legalbrief/newsletters/newsletter/8182/email/ (Date of use: 15 

July 2020) reports: “…in a 2017 speech to Parliament, Police Minister Fikile Mbalula said: ‘We 
must declare war against crime. We must declare crime as domestic terrorism.’ In 2008, Deputy 
Safety & Security Minister Susan Shabangu told the police: ‘You must kill the bastards if they 
threaten you or the community. You must not worry about the regulations. That is my 
responsibility.’ In 2015, Deputy Police Minister Maggie Sotyu instructed the police to: ‘Treat 
heinous criminals as outcasts, who must neither have place in the society nor peace in their 
cells! They must be treated as cockroaches!’ Their law enforcement strategy is well-known: the 
police must beat and kill those it sees as criminals.’”  

542  Legalbrief https://legalbrief.co.za/legalbrief/newsletters/newsletter/8182/email/ (Date of use: 15 
July 2020). 
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too. It is however believed that decriminalising the sale of sexual services will not 

remove the police from the equation. The same applies to exploitative third parties, 

who although they have a vested interest in legalising the sale of sexual services, 

are not dependent on it as they are equally adept at operating in the criminal sphere. 

The establishment of a parallel illegal sector is highly likely, exacerbating the 

vulnerability of those who sell sexual services. This includes an increase in the sale 

of young girls and trafficking of persons, further including legal and illegal migration. 

It is believed that it is necessary to evaluate the objective and impact of criminalised 

activity as a whole and not only in respect of those criminalised. The objective of 

section 19 of the Sexual Offences Act, which prohibits enticing or soliciting for 

immoral purposes, is ostensibly to address social nuisance concerns associated 

with the sale and purchase of sexual services in a public place or in view of any 

public street or place. The proscribed activity includes street congestion, noise, 

interfering with passers-by and the like. As the needs of the person selling sexual 

services do not trump the needs of others, the continued criminalisation of public 

solicitation could arguably be found as proportionate to the legislative objective of 

eradicating nuisance-related problems and associated crimes, such as public drug-

use, exposing children to sexual acts, and violence.543 Among the many socio-

economic reasons for selling sexual services in the public eye, it is submitted that 

the prohibition against soliciting is but a contributor to harm,544 and deserving of re-

consideration. It has, however, remained criminalised in Sweden, countries 

following the Nordic model, Canada,545 and to some extent in New Zealand.546 The 

SALRC holds that the prohibition in section 19 meets the legislative objective of 

“addressing blatantly visible harmful aspects of prostitution, thereby discouraging 

prostitution,”547 and that this constitutes a valid concern and legislative aim. It is 

 
543  See Canada v Bedford para 114. 
544  Canada v Bedford para 129. 
545  After testing the constitutionality of this provision, the Canadian Protection of Communication 

and Exploited Persons Act prohibits communicating for the purpose of selling sexual services 
in a public place or open to public view e.g., a school or day-care centre. 

546  The New Zealand’s Summary Offences Act initially criminalised soliciting as offensive 
behaviour. Subsequently, however, s 26 of the New Zealand Summary Offences Act was 
repealed. It is, however, still a crime for trespassing, loitering and disorderly behaviour in terms 
of this same Act and by-laws. 

547  SALRC Sexual offences: Adult prostitution 2017 para 2.491 216. 
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argued that this approach would align with the retention of a fully criminalised 

system coupled with a non-prosecution clause or a partially criminalised system.  

The policing and investigation of section 20(1A)(a) for the exchange of the sexual 

service would arguably not form part of day-to-day policing as it would require 

catching the seller and purchaser “in the act” so to speak, and would, therefore, form 

part of a specialised operation. Third parties would, however, depending on their 

role, be susceptible to being charged for “living on the earnings of prostitution or 

committing or assisting in commission of indecent acts” (s 20(1) of the Sexual 

Offences Act) if they acted as pimps or bodyguards. It could be argued, as was done 

in Canada v Bedford,548 that this section, through the criminalisation of pimps, 

drivers, and bodyguards, prevents a person seeking to sell sexual services from 

employing measures to reduce the risk of exploitation. Bedford, however, held that 

although the law plays a contributory role in taking steps to prevent violence,549 the 

personal decision to sell sexual services — an inherently dangerous and antisocial 

activity — breaks the causal link between the added risk of harm and exploitation 

and the criminal prohibition against what is considered a very dangerous activity.550 

The Constitutional Court has held that this section does not infringe upon the right 

to privacy, freedom and security, or the right to economic activity.551 This view could 

be argued to reflect a formal application of these rights. At a substantive level, there 

are a range of arguments to the contrary, the most prominent of which is that the 

multi-varied vulnerabilities of the person selling sexual services requires the 

asymmetrical decriminalisation of the role of the person selling sexual services to 

ensure that their rights are fully realised and protected. Contrary to the support for 

the argument that full decriminalisation will give effect to the right to equality, it is 

argued that the true effect would be an equality illusion, that is, equality in name but 

not substance.552 It has been argued that encouraging and facilitating men’s paid 

 
548  Canada v Bedford Ontario Court of Appeal (26 March 2012). 
549  Canada v Bedford Ontario Court of Appeal (26 March 2012). 
550  Canada v Bedford Ontario Court of Appeal (26 March 2012) 55. 
551  In Jordan, it was held that the prohibition does not interfere with the expression of sexuality of a 

specific group of people, rather it prohibits the expression of sexuality coupled with economic 
gain. As such, it cannot be equated with the matter of National Coalition which found that 
prohibiting sodomy was an unjustifiable limitation of the rights of equality, dignity and privacy. 

552  Bagley 2017 Dignity 4. This is evidenced by a comparative study of Germany, Cambodia, USA, 
Scotland, UK and India where a German buyer relates that in the legalised German system “The 
women’s fingernails were removed if they did not pay their pimp, their drugs were taken from 
them, or the women were beaten so badly they needed to be hospitalised.” The women were 
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access to women’s bodies for sexual services would in turn position the State as a 

pimp.553 

The argument in favour of decriminalisation is often coupled with the preference for 

regulating the indoor sale of sexual services in brothels as opposed to street 

prostitution which is considered more dangerous.554 Improved safety in indoor 

venues has, however, not been found to be the case in other jurisdictions; and even 

where this is the preferred model, people in decriminalised settings have continued 

to provide services from the street even if it is contrary to the revised legislation.555 

Moving the transaction into an indoor environment or brothel, and thereby moving 

the transaction completely out of public view may only serve the purpose of not 

importuning the broader public. It has been found not to make the transaction any 

safer behind the closed door in a venue which serves to please their clientele and 

profit off the sale of sexual services.556 People who sell sexual services in a context 

of socio-economic distress do not have the luxury of choosing who they sell sexual 

 
scared and never said anything. They never received medical treatment.” See Farley et al Men 
who pay for sex in Germany and what they teach us about the failure of legal prostitution 3. 

553  Bagley 2017 Dignity 1. Mokgonyana https://mg.co.za/opinion/2022-10-13-ten-reasons-why-
south-africa-must-decriminalise-sex-work/#:~:text=Sex%20work%20in%20South%20Africa,is 
%20guilty%20of%20an%20offence (Date of use: 17 October 2022) argues that the government 
will greatly benefit from regulating the sex industry and taxing it.  

554  Brents and Hausbeck 2005 J of Interpersonal Violence 270; New Zealand Parliament 
https://www.parliament.nz/en/pb/research-papers/document/00PLSocRP12051/prostitution-
law-reform-in-new-zealand (Date of use: 2 October 2022). Certain communities continue to 
apply pressure to purchasers of sexual services, thereby curtailing negation time even though 
the transaction is done in a legalised setting such as New Zealand. See Ministry of Justice 
https://www.justice.govt.nz/cpu/prostitution/Prost_report.html (Date of use: 2 May 2022). The 
CGE Position paper on sex work 7 argues that in a decriminalised setting, the transaction could 
be concluded in more secure settings and thereby provide the person selling the sexual service 
with an opportunity to properly assess potential customers and decline to provide a service if 
they deemed a potential customer to be unsuitable or to be dangerous. The demand for 
prostitution is an important factor to consider when evaluating policy choices on prostitution. 
Although it would be convenient if a core motivation for men seeking out prostitutes could be 
identified, empirical research has shown that such men are driven by various motivations. It 
appears from the available data that a “typical” buyer cannot be accurately described in terms 
of race, age, socio-economic status, or marital status. The only true defining feature of all buyers 
is the position of power they have over the women from whom they buy sexual services. It is 
clear that there are many reasons why men buy sex. The reasons seem to differ across societies 
and may on a micro level — reflect a particular set of family values or views on gender, 
masculinity, and sexuality. See Monto 2004 Violence Against Women 171–172.  

555  The New Zealand Prostitution Reform Act does not regulate the sale of sexual services from 
the street, this is done by way of by-laws. A study in Manukau City found that people who were 
street-based did not transition into brothels. See Ministry of Justice https://www.justice.govt.nz/ 
cpu/prostitution/Prost_report.html (Date of use: 2 May 2022). 

556  Johnston http://www.feminisms.org/3265/the-myths-of-bedford-v-canada-why-decriminalizing-
prostitution-won%E2%80%99t-help/index.html (Date of use: 27 October 2019). 
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services too and the acts required.557 The informal economies that exist as a result 

of the sale of sexual services are financially driven. For these economies to thrive 

they need to provide the service the client requires, albeit violent or abusive. 

Waltman references reports from Victoria, Australia and Nevada documenting the 

precarious position of women who are forced to engage in increasing exploitative 

practices due to the increase in competition brought about by legalisation.558 He 

concludes, based on research in Nevada, Germany, New Zealand, the Netherlands 

and Australia, that decriminalisation “typically does not improve or control health, 

safety, of the tricks and pimps demand for unsafe and dangerous sex”.559 

The presence of a multiplicity of third-party beneficiaries militates against any 

change in exploitative practices or the hold they have over those who sell sexual 

services if the legal framework should change. It would arguably make the person 

providing the sexual service all the more expendable. Decriminalisation provides 

greater legitimacy to third parties and buyers while at the same time making the 

position of women more precarious. It is further notable that Jewkes et al have found 

that females selling sexual services who are living in ‘sex work’ venues are 

particularly vulnerable to violence.560 

It would further seem that criminal aspects, including criminal syndicates, operate 

irrespective of the legislative framework. Evidence would show that a legalised 

framework may in fact result in unfettered growth of associated crimes and the illegal 

sector which operates parallel to the legal sector.561 Legalisation does not 

 
557  While the agency of the person selling sexual services would be recognised, this argument, 

however, presents the person selling sexual services as an equally empowered party to the 
transaction and assumes that being able to have the time to screen a potential customer will 
impart her with the ability to discern their proclivity to violence and thereby remove or at least 
reduce the possibility of violence. While a more accurate assessment of danger may be the 
outcome, recent evidence showing that most people who purchase sexual services are violent, 
may depending on the external pressure of having to earn an income compel her to accept the 
offer irrespective of the violence she may be exposed to. See Jewkes et al 2012 PLoS ONE 1–
10; Jewkes et al 2021 Int J Environ Res Public Health 8; Clark Presentation of the SALRC 
Report on Sexual offences (Adult prostitution) 2017; Clark Presentation on the SALRC Report 
on Sexual offences (Adult prostitution) 2020. 

558  Waltman 2014 Harvard J of L & Gender 474. 
559  Embrace Dignity endorses this sentiment where it submits that human trafficking is prevalent in 

the Netherlands, Australia, and Germany where it is legal to sell sexual services. It reports that 
an estimated 70–80% of women in these countries are trafficked. See Simons 
https://embracedignity.org.za/sonke-gender-justices-opinion-partial-decriminalisation-ill-
informed/ (Date of use: 11 July 2021). 

560  Jewkes et al 2021 SSM — Mental Health 6. 
561  Kelly et al Shifting sands 59; Combrinck ‘Control and contain’ 2000 has submitted that the 

potential impact of changing the legislative framework to one of legalisation or regulation would 
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automatically provide those who sell sexual services with security of tenure or 

employment. The lack of resources which contributed to their entry into prostitution 

means that they will not be able to set up their own businesses or brothels. The 

outcome thereof is that they will still be operating under the control of pimps, brothel 

owners, or the organised sex industry. The structure, power, and vested interests of 

the organised sex industry, which includes entrenched exploitative practices, should 

not be underestimated.562 

Although the aim in jurisdictions like the Netherlands was to “provide more control 

over criminal behaviour and to ensure women were protected from violence and 

exploitation,” this has not been the outcome.563 The illegal sector has continued 

unabated, providing access to women who have been trafficked and are addicted 

to drugs.564 Furthermore, instead of removing the police from the policing of these 

matters, there are significant burdens placed on the police and local authorities to 

police the illegal sector and to ensure that the legal sector is operating within the 

realm of the law.565 It would be hard to believe that the situation would be any 

different in South Africa.  

Given the private nature of the transaction, there is very little the State can do to 

protect the person selling sexual services from harm during the performance of the 

transaction.566 There is no evidence that a particular setting would provide a safe 

 
result in the largest component of those who sell sexual services outdoors falling outside of the 
legal sector.  

562  Kelly et al Shifting sands 61. 
563  Kelly et al Shifting sands 61. 
564  Kelly et al Shifting sands 61. 
565  Kelly et al Shifting sands 49. 
566  The preamble to the Sexual Offences Amendment Act reflects that sexual violence is primarily 

a social phenomenon which is indicative of deep-seated, systemic dysfunctionality in society 
and that consequently the legal response is limited and reactive in nature. Renewed calls for 
decriminalisation have followed in the wake of the recent tragic murders of six women, four of 
whom were identified as ‘sex workers’. Their decomposing bodies were found at a panel beating 
factory in Johannesburg. Gouws intimates that criminalisation forced them into unsafe spaces 
where they were free to be abused. See Gouws https://theconversation.com/murder-of-
johannesburg-sex-workers-shows-why-south-africa-must-urgently-decrimnalise-the-trade-
192686 (Date of use: 21 October 2022); and Botha https://theconversation.com/legal-sex-work-
in-south-africa-wont-create-new-problems-just-help-solve-old-ones-192747 (Date of use: 28 
October 2022). However, this assumes that in a decriminalised setting buyers would not only 
not be violent but would not insist on the sexual acts they paid for being conducted in private, in 
other words, be discreet. It also fails to consider that if these women were illegal immigrants, 
they would also not have been able to legally work as ‘sex workers’ in a decriminalised 
environment. Not enough is however known of their circumstances or the circumstances around 
the transactions to draw any firm conclusions. 
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environment from within which to sell sexual services.567 The economy of the sex 

industry embeds the potential for exploitation within it. Buyers are paying a facilitator 

or the person themselves for sexual services they are unable to obtain for free. The 

well-structured and funded sex industry arranged within related criminal structures 

creates a barrier to the realisation of the rights of people who sell sexual services.568 

The legalisation of the sale of sexual services would not result in it being neatly 

excised from other criminal activities.569 The unique socio-economic factors and 

prevalence of poverty, inequality, and unemployment in certain areas will continue 

to shape the way sexual services are sold. Non-criminalisation has not been shown 

to remove violent buyers or third parties from the equation. This has been confirmed 

by the UN Special Rapporteur on Violence Against Women in respect of the 

Netherlands as follows: 

Women in prostitution still face violence, despite the legalization and regulation 

approach and the Government’s efforts to enforce a zero-tolerance policy 

towards trafficking and sexual exploitation. Additionally, a grey sex sector 

continues to escape regulation and monitoring. Furthermore, the overtly 

regulation-oriented policy has failed to enhance the ability of women in 

prostitution to effectively pursue their interests in the sex sector.570  

It is notable that the research studies used to expose the violence meted out against 

those who sell sexual services, and which mostly advocate for decriminalisation only 

interview people who “identify as sex workers” or who are still in the “industry”. 

Surely the best placed to pass judgment on the preferred legislative model would 

be people who have sold sex for reward and who no longer do so, or that at least 

their voices should be heard too. These women have lived the reality of an 

intertwined world of commoditised sex, organised crime, exploitation, and drug 

 
567  Kelly et al Shifting sands 49. 
568  SALRC Sexual offences: Adult prostitution 2017 218 para 2.456 202. 
569  The trial record in Bedford v Canada extensively documents the use of legal brothels to facilitate 

the exploitation of children and trafficking linked to organised crime. Furthermore, in Australia 
and the Netherlands, more than half of the sex industry operates illegally. See Johnston 
http://www.feminisms.org/3265/the-myths-of-bedford-v-canada-why-decriminalizing-
prostitution-won%E2%80%99t-help/index.html (Date of use: 27 October 2019). 

570  UNHRC Report of the Special Rapporteur on violence against women, its causes and 
consequences, Yakin Ertürk: intersections between culture and violence against women 
A/HRC/4/34/Add.4 Implementation of UNGA Res 60/251 of 15 March 2006 (17 January 2007) 
para [90]. Botha https://theconversation.com/legal-sex-work-in-south-africa-wont-create-new-
problems-just-help-solve-old-ones-192747 (Date of use: 28 October 2022) acknowledges that 
after legalisation of the sex industry, child prostitution increased in the Netherlands and in parts 
of Australia and ascribes this to ineffective law enforcement.  
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use.571 Part of this reality is that buyers of sexual services are rarely concerned with 

whether the person they are engaging with is “willingly” providing a service or is 

being “forced” to as a result of trafficking; addiction to alcohol or drugs; social or 

economic circumstances.572 

The allegations of corruption of and complicity by public officials throughout 

government who ensure the safe passage of traffickers, is of particular concern.573 

This complicity, exacerbated by a general sense of fragmented or poor law 

enforcement and porous borders,574 explains the reticence of women caught in 

trafficking from reporting their predicament to the authorities. In the matter of S v 

Onyekachi Okechukwu Eze,575 both the victims in the case were returned to their 

exploiters by members of the police after reporting their abuse.576 

The opinion has been voiced that although there are arrests for offences in the 

Sexual Offences Act and the Sexual Offences Amendment Act, these arrests, even 

if lawful, rarely translate into prosecutions.577 The assumption is thus made that the 

current criminalised legislative approach is not working and not being policed, and 

therefore may to some extent be argued to be de facto decriminalisation.578 While it 

may be true that an analysis of the statistics pertinent to the Sexual Offences Act or 

Sexual Offences Amendment Act may only reveal a handful of convictions, it is trite 

that crime statistics do not measure crime; they measure the detection or reporting 

behaviour of the victims of crime since at the detection or reporting stage these 

cases are not yet proven.579 Statistics on their own tell us very little. Behind every 

 
571  Grootboom Exit! A true story 189; Van der Watt https://www.dailymaverick.co.za/opinionista 

/2019-04-17-decriminalisation-of-sex-work-in. (Date of use: 18 April 2021). Proponents of 
criminalisation raise concerns around an increase in trafficking in persons for sexual purposes 
linked with drug use. See Moloto https://omny.fm/shows/capetalk-breakfast/should-sex-work-
be-decriminalised-in-sa?in_playlist=capetalk-breakfast!podcast (Date of use: 10 February 
2022). 

572  Van der Watt https://www.dailymaverick.co.za/opinionista/2019-04-17-decriminalisation-of-sex-
work-in. (Date of use: 18 April 2021). 

573  See Onyekachi Okechukwu Eze Brooklyn CAS 236/05/2013 17. 
574  Onyekachi Okechukwu Eze Brooklyn CAS 236/05/2013 24. 
575  S v Onyekachi Okechukwu Eze Regional Division of Gauteng Case No 14/546/2013. 
576  Unfortunately, the corruption and complicity as well as physical and sexual abuse by police 

officials are reported to extend to the policing of prostitution in certain areas, one of these being 
Arcadia in Pretoria. See S v Abba and Others Gauteng High Court Case No CC 41/2017 60. 

577  See footnote 154 above. 
578  CGE Decriminalising sex work in South Africa 6; Moloto https://omny.fm/shows/capetalk-

breakfast/should-sex-work-be-decriminalised-in-sa?in_playlist=capetalk-breakfast!podcast 
(Date of use: 10 February 2022). 

579  Tilley and Dey https://www.dailymaverick.co.za/article/2018-09-10-police-crime-statistics-do-
they-reflect-the-real-reporting-behaviour-of-victims/ (Date of use: 10 September 2021). 
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statistic is a multi-varied layer of information.580 Disaggregated statistics may reveal 

that prosecutions in this area lie in the combined use of the TIP Act, POCA and the 

Sexual Offences Act as described above.581 Communities who feel let down by the 

authorities have however taken deliberate steps to eradicate criminal elements 

linked to and including the sale of sexual services from their areas — a simple 

search of news platforms is instructive.582 It is submitted respectfully that different 

reasoning would lead to a different conclusion. One needs to be mindful of the 

complexities at play which range from focussing on the main role-players to 

prosecutorial decisions informed in turn by a variety of factors, such as the available 

evidence, and financial and human resources in responding to these crimes.  

Although the Constitutional Court has held that the Sexual Offences Act pursues an 

important and legitimate constitutional purpose,583 the current totally criminalised 

system with no national strategy or formal exit points has been found severely 

wanting. The crimes in the Sexual Offences Act and Sexual Offences Amendment 

Act which provide the framework for criminalisation of the sale and purchase of 

sexual services and peripheral offences may seldom be charged or prosecuted on 

their own, but they are, however, used as key building blocks in cases of trafficking 

in respect of the exploitation of vulnerability of the person found selling sexual 

services and the forfeiture of assets used in criminal activities. 

Depending on the circumstances the TIP Act, coupled with the POCA and the 

Sexual Offences Act, may be the chosen approach. The main charge would, 

however, be registered against the TIP Act and not the Sexual Offences Act or 

Amendment Act. Municipal by-laws may also be used to respond to community-

driven complaints, where community members are viewed as the complainants. An 

example of an effective multi-sectoral approach is found in KwaZulu-Natal. The 

SALRC showcases the successes of and suggests specialisation in the model 

provided by the KwaZulu-Natal Human Trafficking Prostitution, Brothels and 

Pornography Task Team (HPPB Task Team)584 which is comprised of the 

 
580  Basson The online and offline sexual exploitation of children in South Africa (2018). 
581  See footnote 207. 
582  Tilley and Dey https://www.dailymaverick.co.za/article/2018-09-10-police-crime-statistics-do-

they-reflect-the-real-reporting-behaviour-of-victims/ (Date of use: 10 September 2021). 
583 See S v Jordan para [10] ; footnotes 74, 486 above. 
584  See Emser and Francis 2017 J of Contemp Afr Studies 190–211. The HPPB Task Team was 

established in KwaZulu-Natal on 2 October 2008.  
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Organised Crime Component KZN, the Sexual Offences and Community Affairs Unit 

KZN, and the National Human Trafficking Programme Co-ordinating Unit. The 

recently published USAID Policy Brief specifically recommends discouraging the 

demand for sexual exploitation using the Sexual Offences Amendment Act (sections 

11, 17) and the TIP Act (section 7).585 In so doing, the research supports the creation 

of “dedicated capacity for proactive, intelligence‑led, and court‑driven 

investigations”586 arguably akin to the HPPB Task Team. Multi-sectoral approaches 

are regarded as one of the most effective methods to manage counter‑trafficking.587 

The view is held that it would be short-sighted and remiss to respond to the abuse 

of the law within the current legislative framework through full decriminalisation. This 

approach may further serve to commodify the people who are providing the sexual 

service,588 in a manner reminiscent of the oppressive sociocultural attitudes of the 

recent South African past and extend the reach of patriarchy which so strongly 

influences social norms and standards in respect of gender.  

Barriers to obtaining protection from or recourse to the criminal justice system are 

primarily influenced by widespread cultural influences on victims and potential 

victims. The existence of predominant patriarchal norms and values in South African 

society coupled with an extremely high prevalence of violence that is woven into the 

very social fabric of society through a number of factors are a predictor that — 

irrespective of the legislative framework — people who sell sexual services will be 

unlikely to report crimes committed against them. In a criminalised setting, this may 

be heightened due to a fear of being arrested or exploited further, and in a non-

criminalised setting, they may still not trust the authorities or believe it is worthy of 

or will receive government attention or intervention. The hesitancy by women who 

sell sexual services to report crimes committed against them is but a microcosm of 

the experience of women in broader society. Consequently, the response to this 

barrier needs to be found on a macro-level representing a whole of society approach 

in stemming attitudes, beliefs and practices that enable and normalise violence 

against women and children. The attempt to change cultural attitudes is 

 
585  USAID Policy brief 2 1. 
586  USAID Policy brief 2 2. 
587  USAID Policy brief 2 2. 
588  Van der Watt https://www.dailymaverick.co.za/opinionista/2019-04-17-decriminalisation-of-sex-

work-in. (Date of use: 18 April 2021). 
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extraordinarily challenging, but it is an attainable goal as is evident in the gains made 

in response to HIV.   

Women’s pathways into the South African criminal justice system reveal a generally 

common pattern of substance abuse, experiences of victimisation and extreme 

physical, mental, and emotional abuse, poverty, and mental illness, among other 

sociological factors.589 The practice of arresting a person for selling sexual services, 

putting her in jail, giving her a criminal record, and then releasing her back into the 

same environment she came from only creates a revolving door of offending, arrest 

and incarceration. The futility thereof in respect of policing and for the person 

involved is recognised. A criminal record cements her further into this lifestyle as it 

is a barrier to finding employment elsewhere.590 While the SALRC, in the context of 

its option of diversion for those who sell sexual services, recommends the 

expungement of their criminal records; the current socio-political environment 

seems receptive to challenging patriarchal norms and values to address GBV. 

Combating GBV and sexual violence are reported to remain high on the agenda of 

the DoJCD.591 The buy-in and resultant mainstreaming of a gender-centred 

approach by the criminal justice system is a key step in arresting the impunity with 

which GBV has reigned in the country, and at the same time seeks to provide a 

sense of trust and security in institutions tasked with providing law and justice.592 

There are still significant challenges in ensuring that women’s rights are promoted 

and protected;593 they still:  

Face a number of structural barriers to the realisation of their human rights, 

which are either overlooked or not adequately addressed in national laws, 

policies and budgets [and] [o]ften experience secondary victimisation when 

taking up issues such as gender-based violence within the criminal justice 

system.594 

 
589  Poliah and Paruk 2017 SAFP 126. 
590  Van Hout An assessment of relevant national laws 31. 
591  The DoJCD Deputy Minister informed the DoJCD Portfolio Committee that: “Our department 

remain unwavering in our commitment to ensure that there is justice for those who have suffered 
injustice; freedom for those who are bound by shackles of poverty and inequality; and equality 
and human dignity for those who have suffered discrimination and prejudice.” See RSA 
Government https://www.gov.za/speeches/political-overview-11-oct-2018-0000 (Date of use 8 
May 2022). 

592  RSA Parliament Summary: Review of the Women’s Charter 3. 
593  RSA Parliament Summary: Review of the Women’s Charter 3. 
594  RSA Parliament Summary: Review of the Women’s Charter 3. 
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It could be argued that in recognition of the exploitative environment created by 

socio-economic drivers and exacerbated by the unlawful actions of law 

enforcement, purchasers of sexual services and the peripheral industry, the legal 

environment is receptive to removing the criminal sanction attached to those who 

sell sexual services in the form of asymmetrical criminalisation. Furthermore, it is 

submitted that the requisite approach would be for the relevant authorities to provide 

training; raise awareness and to institute disciplinary measures where apposite. The 

remedy then would seem to lie in police training, skills, and institutional discipline.595 

4.2.3 Winds of reform, policy, and legislative change 

In keeping with the mandate given to it, the SALRC report contains two draft Bills as 

options of alternative policy and legislative responses that might regulate, prevent, 

deter, or reduce prostitution. Both options recommend the repeal of the Sexual 

Offences Act; the retention of section 11 of the Sexual Offences Amendment Act, 

the retention of the crime of soliciting contained in section 19 of the Sexual Offences 

Act and peripheral crimes relating to third parties; and the renaming of the Sexual 

Offences Amendment Act to the Sexual Offences Act to reflect the codification of all 

sexual offences in one statute.  

The preferred option presented as a draft Bill596 recommends that the Sexual 

Offences Amendment Act should retain the prohibition against the purchase of 

sexual services; be amended to incorporate the prohibition of the sale of sexual 

services and related behaviour;597 and be coupled with diversion to facilitate an exit 

strategy for those selling sexual services. This option which purports to retain a 

totally criminalised approach, on closer inspection seems to present an adaptation 

of the Nordic model (which couples the criminalisation of the sale of sexual services 

to a non-prosecution clause as is done in Canada) to the South African context. The 

 
595  SALRC Sexual offences: Adult prostitution 2017 pars 2.454. 
596  See SALRC Sexual offences: Adult prostitution 2017 418 Annexure A, Option 2. 
597  This includes the offences of: procuring; detaining a person for purposes of sexual services; 

paying for sexual services from a person subjected to force; assisting for purposes of engaging 
in prostitution; advertising the sexual services of a person; an owner or occupier permitting the 
use of premises for any prostitution-related offence; soliciting to commit a sexual act; making 
available of the sexual services by persons 18 years or older; committing a sexual act in public; 
persons living on earnings of prostitution or committing or assisting in the commission of sexual 
acts; and brothel-related offences. See Bill Option 2 in the SALRC Sexual offences: Adult 
prostitution 2017 418. 
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SALRC submits that this option seeks to provide a legal mechanism to remove those 

who sell sexual services from coercive circumstances, while binding government to 

provide training, counselling and reintegration of functioning families facilitated 

through a mechanism of diversion.598 The Asijiki Coalition refutation paper, however, 

avers that linking programs to diversion is condescending. It believes that 

participation in such programs should be a choice, and not forced upon women.599 

The SALRC recommendation, while not without flaws, seems to seek a state-

budgeted-for nexus between the criminal justice system and the DSD and possibly 

the Department of Higher Education and Training (DHET). The allocation and 

distribution of State funds determine what resources will be available now and in the 

future.600  

The SALRC further recommends that expungement of any criminal record the 

person has for prostitution-related crimes should follow successful diversion.601 

Coupled with the recommendation for diversion is the recommendation that the 

 
598  See Clark Presentation of the SALRC Report on Sexual offences (Adult prostitution) 2017; Clark 

Presentation of the SALRC Report on Sexual offences (Adult prostitution) 2020; SALRC Sexual 
offences: Adult prostitution 2017 221 para 2.501. Motlanthe Report of the high-level panel on 
the assessment of key legislation 36 points out that the economy should be opened for 
participation by the formerly excluded, which would arguably include the majority of those selling 
sexual services due to financial constraints, to “support meaningful small enterprise and high-
potential entrepreneurship.”. Although the NSWP presents the sale of sexual services as a 
rational, financially motivated choice and viable option to obtain employment from an economic 
perspective, it also endorses the need for economic empowerment through skills workshops 
and access to adult-based education and training, and tertiary training through the DHET, 
Science and Technology; and the training of peer educators as auxiliary social workers to 
provide additional career pathing opportunities. See SANAC SA NSWP 2019–2022 29–30. 
NSWP objective 4.5, goal 4 seeks to economically empower targeted groups of young people 
by increasing the availability of economic opportunities. It seeks to provide access to career 
counselling, internships, and soft skills training; face-to-face and online training opportunities 
through DHET; and training those who sell sexual services as auxiliary social workers. However, 
it also provides for building “capacity of NGOs and sex worker movements working with sex 
workers on fundraising and development of income generating strategies for sex workers, with 
evidence-based exit models”. It thereby restricts the economic strengthening to those who 
recognise themselves as “sex workers” and to organisations aligned with this policy approach. 
This neatly cordons off access to this area to organisations with a particular ideology which 
includes keeping those who sell sexual services in this lifestyle despite the multi-dimensional 
drivers causing and keeping them in this sector. 

599  Peters and Wasserman A touchstone document 22. 
600  Legalbrief https://legalbrief.co.za/legalbrief/newsletters/newsletter/9265/email/ (Date of use: 3 

March 2022).  
601  The SALRC recommends that: “[T]he unfortunate circumstances that force women into 

prostitution should not be used to chain them to their past indefinitely. Consequently, all 
recorded criminal activity associated with a woman’s life in prostitution must be rescinded when 
the woman agrees to and complies with the assistance offered by state-funded exit 
programmes.” See SALRC Sexual offences: Adult prostitution 2017 223 para 2.507; Clark 
Presentation of the SALRC Report on Sexual Offences (Adult Prostitution) 2017; Clark 
Presentation of the SALRC Report on Sexual Offences (Adult Prostitution) 2020.  
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court, in making an order for diversion, should appoint a social worker or order the 

DSD to assess the welfare of minor dependants of the person seeking to enter 

diversion, and to consider the best options to facilitate the goal of a reintegrated and 

functioning family.602 It argues that this option seeks to fulfil South Africa’s obligation 

in terms of CEDAW to take all legal and other measures to provide women with 

effective protection against GBV, and to protect women against all kinds of violence. 

It is instructive that the DSD Deputy Minister has recently made a commitment 

towards the welfare of minor dependants independent of any legal intervention, in 

turn reflecting that a legal imperative is not necessary for these services.603 

The alternative option contained in the report which is also presented as a draft Bill 

presents amendments to the Sexual Offences Amendment Act in keeping with the 

asymmetrical criminalisation found in the Nordic model.604 Although the SALRC took 

heed of the CGE’s broader criticism of the Swedish approach, it also reflected the 

counter-arguments presented by Waltman.605 The contested points were that the 

Swedish model increases the vulnerability of the person selling sexual services due 

to quicker negotiation and reduced bargaining power; more violence is experienced 

as less public places are used to protect the clients; declining prices have resulted 

due to greater competition; that there was a reduction in condom use; and an 

increase in stigma.606  

After evaluating this position and considering that, unlike in Sweden, at the time 

there was no social net for the unemployed able-bodied population aged 18–59 

years to facilitate exiting; the fact that there may be an increase of legal and illegal 

migration or trafficking over the porous borders of the country increasing the supply 

of people wishing to engage in the sale of sexual services which, in turn, may result 

in a growing undesirable parallel system of illegal prostitution; and that due to the 

systemic inequality between men and women in South Africa no form of 

decriminalisation would equalise the power imbalance between the person selling 

the sexual service and the person buying it, nor reduce the demand for unsafe 

 
602  SALRC Sexual offences: Adult prostitution 2017 223 para 2.506 
603  See Fokazi https://www.timeslive.co.za/news/south-africa/2020-10-06-police-have-made-sex-

workers-their-atms-deputy-minister-says/ (Date of use: 3 July 2022). 
604  See SALRC Sexual offences: Adult prostitution 2017 418 Annexure A option 1. 
605  See SALRC Sexual offences: Adult prostitution 2017 95 para 2.138 and further. 
606  CGE Decriminalising sex work in South Africa 7–8. 



249 

sexual services, the SALRC submitted that this option would not be a viable 

option.607 However, the analysis of the Nordic approach in Canada and Sweden in 

Chapter three would seem to provide, through its model of asymmetrical 

criminalisation, for the realisation of substantive equality. In so doing, it has been 

shown to bring about normative change. The application of this model in Canada 

has seen the enactment of a non-prosecution clause which by-passes legalising the 

sale of sexual services. The benefit for South Africa would be that the person selling 

sexual services would no longer be a subject of legal interest or arrested for selling 

sexual services. 

It was noted that the prevalence of the sale and purchase of sexual services and 

the exploitation associated therewith are primarily social phenomena, which arise 

from ingrained economic and sexual inequalities. Due to the limited impact of legal 

mechanisms and the reactive nature thereof, both legislative and non-legislative 

recommendations were made.608 Some of the non-legislative recommendations 

made endorse and build on non-legislative recommendations contained in the joint 

WLC and SWEAT 2012 report609 with a view to providing immediate guidance in the 

wake of law reform. This guidance included commissioning of investigations of 

human-rights violations by Chapter 9 institutions and the Independent Police 

Investigative Directorate; the establishment of guidelines, instructions, and 

monitoring mechanisms for the police in respect of investigations relating to the sale 

of sexual services to enable effective law enforcement responses without 

victimisation.610 In this regard, it recommends specialisation in the police 

response.611 In respect of access to healthcare, the report recommends that the 

behaviour of healthcare workers should be addressed through internal complaints 

mechanisms or equality legislation, and that guidelines for healthcare workers 

should be established for interacting with people from vulnerable groups.612 It 

recognises that the (then) prevailing SANAC NSP for HIV, STIs and TB 2012–2016 

 
607  SALRC Sexual offences: Adult prostitution 2017 218 para 2.496. 
608  SALRC Sexual offences: Adult prostitution 2017. 
609  WLC and SWEAT Every sex worker a human rights defender (2012). 
610  SALRC Sexual offences: Adult prostitution 2017 201 para 2.455; 208 para 2.468. A number of 

these non-legislative recommendations are repeated in the report by Rangasami et al Police 
abuse of sex workers. These recommendations are made alongside that of the core 
recommendation to decriminalise the sex industry. 

611  SALRC Sexual offences: Adult prostitution 2017 380 para 4.276. 
612  SALRC Sexual offences: Adult prostitution 2017 207 para 2.467. 
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objectives would significantly improve the use of health services and that these 

objectives can be implemented independently of the legislative framework 

governing the sale of sexual services. It noted that the current legislative framework 

does not preclude the DoH from being tasked with the phasing in of accessible 

health services for vulnerable groups, e.g., making health services available in the 

evenings or to address discrimination and prejudice towards this vulnerable group. 

It is notable that these non-legislative recommendations respond to the trilogy of 

themes discussed above and that, subsequently, these measures have been 

applied with positive outcomes. 

In recognition of a whole-of-society approach, the SALRC further recommends that 

the DSD and the Ministry of Women should be mandated to engage with people 

selling sexual services on issues of social security and poverty alleviation, including 

reskilling and alternative income generating projects;613 substance abuse in the 

context of the sale of sexual services and the added vulnerability to contracting HIV 

that this brings about;614 and that transactional relationships, as a growing social 

phenomenon, be further investigated from a social- and GBV intervention 

perspective.615 UNAIDS has notably found that a:  

…broader approach to HIV prevention involves a focus on the provision of 

socio-economic support to those involved in sex work in an effort to expand their 

economic options and provide them with viable alternatives to sex work.616  

The proposal was made that in order to predominantly protect the rights of the poor 

and vulnerable, South Africa should ensure a coherent legal framework to deal with 

the ‘prostitution and prostitution-related crimes’ which include money laundering, 

drugs and trafficking. The multi-faceted approach followed by the report includes, 

irrespective of the policy choice to be followed, the recommendation in favour of a 

national strategy on prostitution with regional and or district inter-sectoral task teams 

providing exit programs,617 and strategies through various professionals. It is 

 
613  SALRC Sexual offences: Adult prostitution 2017 383 para 4.286. 
614  Poliah and Paruk 2017 SAFP 120; SALRC Sexual offences: Adult prostitution 2017 212 para 

2.480. 
615  SALRC Sexual offences: Adult prostitution 2017 27 para 1.76. 
616  UNAIDS Regional workshop on situation analysis of sex work 21. 
617  SALRC Sexual offences: Adult prostitution 2017 6 para 1.17. The need for “adopting a cross-

sectorial and integrated approach to deep-seated structural problems” has been highlighted in 
Motlanthe Report of the high-level panel on the assessment of key legislation 40, thereby 
providing impetus to the recommendation by the SALRC. 
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noteworthy that the DSD has subsequently publicly expressed its commitment to 

addressing issues of social security and poverty as it intersects with the lived reality 

of those who sell sexual services. 

Notwithstanding the current legislative framework, significant inroads have been 

made against particularly third parties benefiting from the sale of sexual services 

and exploitation of others, facilitated through the TIP Act in respect of organised 

crime; and traction for access to HIV-testing and treatment for those selling sexual 

services facilitated under the banner of SANAC. Nevertheless, it has not addressed 

the multiple levels of the socio-economic scaffold that provides the platform of entry 

into the sale of sexual services. It is submitted that until this multi-layered and 

complex scaffold is deconstructed, the current response will remain ineffective and 

counter-productive.618  

It is uncontested that the legislature’s long-term goal is to deal with all legal aspects 

relating to sexual offences in a single statute.619 Although Cabinet has indicated a 

shift towards full decriminalisation, the burning question would still seem to be 

whether the repeal of the Sexual Offences Act should trigger an amendment to the 

Sexual Offences Amendment Act to incorporate a proscription of the sale and 

purchase of sexual services by adults and peripheral matters, and if so, to what 

extent. The preamble to the Sexual Offences Amendment Act recognises that: 

…women and children, being particularly vulnerable, are more likely to become 

victims of sexual offences, including participating in adult prostitution and sexual 

exploitation of children… 

The incorporation of section 11 of the Sexual Offence Amendment Act to eradicate 

any uncertainty around the criminal accountability of those seeking to, or purchasing 

sexual services from persons over the age of 18; and the recognition of the sale of 

sexual services by children as sexual exploitation, seems to tilt the legislative 

scheme towards an approach which seeks to, at the very least, discourage what it 

terms ‘prostitution’ in respect of adults and the protection of the person providing the 

sexual service. It is instructive that the SALRC identifies the need for a coherent 

 
618  Posel The sex market in the inner city of Durban 29. 
619  The long title of the Sexual Offences Amendment Act states, among others, that its purpose is 

to review and amend all aspects of the laws and the implementation of the laws relating to 
sexual offences comprehensively and extensively, and to deal with all legal aspects of or relating 
to sexual offences in a single statute. 



252 

legal framework to address the endemic and systematic abuse, violence, and 

exploitation against those who sell sexual services.620 This, it argues, includes an 

intelligence-based approach to deal with the stranglehold of pimps with links to drug 

markets, trafficking, and other aspects of organised crime.621  

The caution sounded by the SALRC that the successful application of a legislative 

framework in a particular country will not automatically translate into a successful 

application in South Africa stands to be heeded. Models A to C below depict 

comparative country demographics. Key considerations include the extent of land 

boundaries, population, HIV prevalence, poverty, and unemployment. 

Model A: Legislative and geographic comparison 

Comparative 
demo-
graphics 

South Africa Canada Sweden India 
New 

Zealand 

Legal system Mixed legal 
system of 
Roman-Dutch 
civil law, 
English 
common law, 
and 
customary 
law. 

Common law 
system 
except in 
Quebec, 
where civil 
law based on 
the French 
civil code 
prevails. 

Civil law 
system 
influenced 
by Roman 
Germanic 
law and 
customary 
law. 

Common law 
system based 
on the English 
model; 
separate 
personal law 
codes apply to 
Muslims, 
Christians, 
and Hindus, 
judicial review 
of legislative 
acts. 

Common 
law system, 
based on 
English 
model, with 
special 
legislation 
and land 
courts for 
the Maori. 

Prostitution Illegal: totally 
criminalised.
622 

Illegal: total 
criminalizatio
n, but de 
factor partial 
criminalizatio
n as non-
prosecution 
clause for 
those selling 
sexual 
services.623 

Illegal: 
Partially 
criminalised: 
selling 
sexual 
services is 
not an 
offence but 
purchasing, 
soliciting, 
brothels and 
related 

Limited 
legality: 
Partially 
criminalised. 
Selling and 
buying sexual 
services are 
not crimes but 
soliciting 
prostitution 
and 
prostitution in 

Legal: 
regulation 
Legal only 
for citizens 
over 18 
including 
brothel 
owning and 
pimping.626 
 

 
620  SALRC Sexual offences: Adult prostitution 2017 386 para 4.290. 
621  See SALRC Sexual offences: Adult prostitution 2017 386 para 4.290 
622  Sexual Offences Act; Sexual Offences Amendment Act. 
623  PCEPA 2014. 
626  Prostitution Reform Act 28 of 2003. 
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conduct is 
illegal.624 

a public place 
are illegal.625 

Land 
boundaries627  

5,244km 8,891km  2,211km 13,888km 0km 

Border 
countries628  

Botswana, 
Lesotho, 
Mozambique, 
Namibia, 
Swaziland, 
Zimbabwe.  

US.  Finland, 
Norway. 

Bangladesh, 
Bhutan, 
Burma, China, 
Nepal, 
Pakistan. 

None. 

It is evident that while South Africa shares a common legislative heritage with the 

countries reflected above, except for Sweden, its geographic placement, with 

numerous and porous borders present situation-specific considerations such as 

illegal and legal migration and trafficking for sexual purposes. This is particularly 

pertinent where the legislative model in New Zealand, which has no land borders, 

does not allow for non-citizens to sell sexual services. 

Model B: Population, poverty and unemployment comparison: 

Comparative 

Demographics 

South 

Africa 
Canada Sweden India 

New 

Zealand 

Population629  60,464,095 38,257,001 10,194,833 1,401,248,108 4,882,856 

Youth 
unemployment 
15–24630 

66,5% 11,6% 23,70% 22,9% 8,83% 

Unemployment 
rate631 

34,9% 6,5%632 7,3% 8% 3,2% 

 
624  Sex Purchase Act (SFS 1998:408). 
625  The Immoral Traffic (Prevention) Act, 1956. 
627  CIA https://www.cia.gov/the-world-factbook/ (Date of use: 26 May 2021). 
628  CIA https://www.cia.gov/the-world-factbook/ (Date of use: 26 May 2021). 
629  World population review https://worldpopulationreview.com/countries/south-africa-population 

(Date of use: 8 February 2022). 
630  Trading Economics https://tradingeconomics.com/south-africa/employment-rate (Date of use: 8 

February 2022). 
631  Trading Economics https://tradingeconomics.com/south-africa/employment-rate (Date of use: 8 

February 2022).  
632  Also reported as 9,6%. See O’Neill https://www.statista.com/statistics/263696/unemployment-

rate-in-canada/ (Date of use: 18 July 2021). 
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Population 
below poverty 
line 

55,5%633  10,1%634 
 

6%635 7,3%636 0,0%637 

The high levels of poverty and unemployment in South Africa compared to those of 

the comparative countries and particularly that of New Zealand, with its relatively 

static population of 5 million people, reflects the need to consider what the impact 

would be of transposing this model into the current demographic. 

Model C: HIV prevalence, migration and trafficking comparison: 

Comparative 
demo-
graphics 

South Africa Canada Sweden India 
New 
Zealand 

HIV/AIDS 
adult 
prevalence 

19.1% (2020 
est.).638 

Not available. 0.2% (2016 
est.). 

0,2% (2017 
est.). 

1% (2020 
est.). 

People 
living with 
HIV 

7.8 million 
(2020 est.) 
8,000,000.639 

68 000.640 11,000 (2016 
est.). 

2.3 million 
(2020 est.). 

3,600 (2020 
est.) excl. 
children. 

Refugees, 
internally 
displaced 
persons& 
stateless 
persons641 

refugees 
(country of 
origin):  
23,054 
(Somalia), 
15,629 
(Ethiopia) 
(mid-year 
2021); 57,595 
(Democratic 
Republic of 
the Congo) 
(refugees and 

refugees 
(country of 
origin):  
22,400 
(Venezuela) 
(refugees and 
migrants) 
(2020)  
9,883 
(Nigeria), 
7,571 
(Turkey), 
7,385 (Iran), 

refugees 
(country of 
origin): 
114,995 
(Syria), 28,744 
(Afghanistan), 
26,911 
(Eritrea), 
11,574 
(Somalia), 
11,153 (Iraq), 
7,516 (Iran) 
(2020). 

refugees 
(country of 
origin):  
92,885 (Sri 
Lanka), 
73,407 (Tibet/ 
China), 
20,325 
(Burma), 
8,537 
(Afghanistan) 
(mid-year 
2021). 

Not 
available. 

 
633  World Bank https://databank.worldbank.org/data/download/poverty/33EF03BB-9722-4AE2-

ABC7-AA2972D68AFE/Global_POVEQ_ZAF.pdf (Date of use: 8 February 2022). 
634  Government of Canada https://www.canada.ca/en/employment-social-development/programs/ 

poverty-reduction/national-advisory-council/reports/2021-annual.html (Date of use: 8 February 
2022). 

635  Borgen Project https://borgenproject.org/poverty-in-sweden/#:~:text=Although%20Sweden 
%20is%20a%20relatively,facts%20about%20poverty%20in%20Sweden (Date of use: 8 
February 2022). 

636  World Bank https://databank.worldbank.org/data/download/poverty/987B9C90-CB9F-4D93-
AE8C-750588BF00QA/SM2021/Global_POVEQ_IND.pdf (Date of use: 8 February 2022). 

637  Macrotrends https://www.macrotrends.net/countries/NZL/new-zealand/poverty-rate (Date of 
use: 8 February 2022). 

638  CIA https://www.cia.gov/the-world-factbook/ (Date of use: 26 May 2021). 
639  CIA https://www.cia.gov/the-world-factbook/ (Date of use: 26 May 2021). 
640  Hensley https://www.healthing.ca/diseases-and-conditions/acquired-immune-deficiency-

syndrome-hiv-aids/hiv-deaths-down-in-u-s-but-cases-are-up-in-canada (Date of use: 8 
February 2022). 

641  CIA https://www.cia.gov/the-world-factbook/ (Date of use: 26 May 2021). 
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asylum 
seekers) 
(2021). 
IDPs: 5,000 
(2020). 
Migrants: 3,9 
million 
(irrespective 
of legality).642 

6,965 
(Pakistan), 
6,287 
(China), 
5,244 
(Colombia) 
(mid-year 
2021). 
stateless 
persons: 
3,823 (mid-
year 2021). 

stateless 
persons: 
50,098 (mid-
year 2021); — 
the majority of 
stateless 
people are 
from the 
Middle East 
and Somalia. 

IDPs: 
473,000 
(armed 
conflict and 
intercommun
al violence) 
(2020). 
stateless 
persons: 
19,677 (mid-
year 2021). 

Trafficking 

in persons 

Tier 2 Watch 

List.  

Tier 1. Tier 1. Tier 2. Tier 2.643 

 

The model above provides an overview of the HIV prevalence, migration, and 

trafficking in the compared countries. It is instructive that both Canada and Sweden, 

which have elected to follow the Nordic model, have been issued with Tier 1 status 

on the US TIP Report,644 with New Zealand being downgraded to Tier 2, and South 

Africa to the Tier 2 Watch list. It is noticeable that despite New Zealand not reflecting 

data on migration or trafficking, arguably indicating that it is negligible, it carries the 

same advisory in respect of trafficking as South Africa does.645 

The above comparative demographic models not only reflect points of difference but 

would seem to be indicate that the decision to change the existing stance with a 

shift towards any one of the other legislative frameworks or permutations thereof 

and particularly decriminalisation is anything but simplistic. A core consideration is 

the uncontested vulnerability of the person selling the sexual service and how this 

reality intertwines with the lived reality of other stakeholders. If a policy shift is 

brought about but the context in which a particular legislative framework is 

successfully applied in another jurisdiction is not understood; or if only certain 

elements are applied, e.g., partial criminalisation without exit or non-criminalisation 

only for citizens; or key economic, historical, cultural, political, social and ideological 

 
642  Stats SA https://www.statssa.gov.za/?p=14569 Date of use: 5 August 2021).  
643  US Dept of State TIP Report 2022 411–412.  
644  US Dept of State TIP Report 2022 55: “Tier 1: Countries and territories whose governments fully 

comply with the TVPA’s minimum standards. Tier 3: Countries and territories whose 
governments do not fully comply with the minimum standards and are not making significant 
efforts to do so.” See footnote 170 above for Tier 2 and Tier 2 Watch list descriptions. 

645  US Dept of State TIP Report 2021 416–417. 
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contexts are overlooked or ignored, then the policy transfer will fail.646 In spite of the 

benefits presented by proponents of the New Zealand and Swedish legislative 

frameworks on home soil, it would seem that the wholesale transfer of either 

legislative model to another country without interrogating the application and 

enforcement thereof in the context of that specific country could give rise to an ill-

fitting transfer of the legislative framework, which in turn may become a policy 

irritant, further exacerbating the context-specific problems it seeks to address.647 

Kingston and Thomas urge governments to consider the problems and challenges 

experienced in other countries before a new legislative framework is applied in a 

wholesale manner.648 It is increasingly evident that the South African context needs 

to be evaluated with a view to arriving at a South African context-specific solution. 

It is submitted that the application of the decriminalised legislative framework 

enacted in New Zealand may, due to the number of differences to the situational 

analysis of South Africa, prove to be expedient in the short term by proffering that 

legalising the sale and purchase of sexual services is beneficial especially for the 

woman selling sexual services. However, it is submitted that this would send an 

irrevocable and loud message that a woman’s body may be commodified thereby 

undoing decades of advocacy aimed at ensuring that women are treated equally, 

with dignity and respect. Evidence shows that the true benefit of legalising falls to 

the person buying the sexual services and those profiting from the commodification 

of the woman’s body. This outcome is counter-intuitive as men seeking to purchase 

sexual services in South Africa have been shown to be violent,649 and that the more 

often they purchased sexual services, the greater the likelihood there was of 

perpetrating sexual violence towards other non-paid-for sexual partners.650 

As the Report of the high-level panel on the assessment of key legislation651 was 

published shortly after the publication of the SALRC’s report, it does not engage 

 
646  Dolowitz and Marsh 2000 Governance 6; Kingston and Thomson 2018 Crime, L and Soc 

Change 8. 
647  Kingston and Thomson 2018 Crime, L and Soc Change 1. 
648  Kingston and Thomson 2018 Crime, L and Soc Change 2. 
649  Jewkes Men, sex and the provider role 17–18. 
650  Jewkes Men, sex and the provider role 17–18; Dunkle et al 2007 Soc Sci Med 1240; Monto and 

McRee 2005 Int J of Offender Therapy and Comp Criminology 505/–529; see also Busch et al 
2002 Violence Against Women 1093. 

651  Motlanthe Report of the high-level panel on the assessment of key legislation 30. The Panel’s 
work is comprised of three thematic areas i.e., (i) poverty, unemployment, and the equitable 
distribution of wealth, (ii) land reform: restitution, redistribution, and security of tenure; and (iii) 
social cohesion and nation-building.  
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with the recommendations made by the SALRC or engage in any depth with the 

benefits or risks of embarking on a legislative change. The Report of the high-level 

panel flags non-implementation and enforcement of current laws as particularly 

concerning.652 It further briefly documents that the crimes contained in the Sexual 

Offences Act give rise to a number of negative consequences for those who sell 

sexual services,653 and that decriminalisation of prostitution or partial 

decriminalisation is the only “feasible legal option” to protect the basic human rights 

and freedoms of those who sell sexual services.654 Curiously, even though the 

recorded views highlight the need to repeal the Sexual Offences Act, the Report of 

the high-level panel proceeds to identify the Sexual Offences Amendment Act by 

name and recommends amendments pertinent to the Sexual Offences Amendment 

Act, and in doing so calls on Parliament to: 

…introduce the following legislative changes to the Criminal Law (Sexual 

Offences and Related Matters) Amendment Act 32 of 2007 with regard to those 

who sell sex: 

i the Act should be amended to decriminalise prostitution in order to 

remove the unintended consequences arising from the 

criminalisation of prostitution for those who sell sex; and 

ii other legislative provisions contained in national, provincial and 

municipal legislation criminalising prostitution for those who sell sex 

or making it an offence should also be amended.655 

The words to/for “those who sell sex” are used three times in the above 

recommendation, thereby emphasising that the intention is to extend protection, by 

way of decriminalisation, at the very least, to those who sell sexual services, in other 

words, partial criminalisation. The term ‘sex work’ is not used, by inference 

suggesting that the sale of sexual services should neither be regarded as work nor 

that a policy shift towards full decriminalisation is supported. The manner in which 

the recommendation is framed is rather curious. With regard to the first part of the 

recommendation, there are no provisions relevant to the criminalisation of the 

person selling sexual services in the Sexual Offences Amendment Act in respect of 

adults, or children for that matter. Section 11 of the Act only criminalises the actions 

 
652  Motlanthe Report of the high-level panel on the assessment of key legislation 34. 
653  This includes that those who sell sexual services are 18 times more likely to be murdered, makes 

them vulnerable to abuse and susceptible to marginalisation. See Motlanthe Report of the high-
level panel on the assessment of key legislation 335.  

654  Motlanthe Report of the high-level panel on the assessment of key legislation 335.   
655  Recommendation 4.10a in Motlanthe Report of the high-level panel on the assessment of key 

legislation 334. 
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of the buyer.656 The second part of the recommendation may, through its generic 

reference to “other legislative provisions”, include the prohibition found in section 

20(1)(Aa) of the Sexual Offences Act. However, municipal by-laws do not criminalise 

the sale of sexual services. These by-laws prohibit generic nuisance behaviour such 

as loitering and disturbance of the peace, which is applicable to the broader public 

and not only applicable to those who sell sexual services.657 Embrace Dignity is of 

the view that the Nordic or Equality Law as it refers to it, fits the brief set by the High 

Level Panel as it protects those who sell sexual services; removes the unintended 

consequences of criminalisation for those who sell sexual services; and would result 

in amendments to national, provincial and municipal legislation.658 Furthermore, it 

points out that no mention is made of decriminalising the whole system i.e. buyers, 

pimps, brother owners and the like.659 

Government seemingly recognising the contested nature of this debate has, for a 

protracted time, avoided making a firm policy decision in this contested area, rather 

opting to vacillate between possible options. Notwithstanding the legal policy 

uncertainty, the DSD at the Hybrid National Sex Workers Dialogue/Webinar held in 

2020 issued a commitment on behalf of government to decriminalise ‘sex work’,660 

to ensure access to information on condoms and access to ‘pregnancy preventative 

measures’.661 The choice of wording is conspicuous as it does not commit 

 
656  Motlanthe Report of the high-level panel on the assessment of key legislation 344 

Recommendation 4.10a. 
657  Motlanthe Report of the high-level panel on the assessment of key legislation 344 

Recommendation 4.10a. 
658  Embrace Dignity Position paper 2108/2019 23. 
659  Embrace Dignity Position paper 2108/2019 23–24. 
660  During an online dialogue with ‘sex worker’ advocacy groups facilitated by SANAC, the UN Fund 

for Population Activities and UNAIDS, the Deputy Minister of DSD, Hendrietta Bogopane-Zulu 
issued the commitment. The Deputy Minister was joined by Deputy Justice Minister John 
Jeffrey, Deputy Police Minister Cassel Mathale, Deputy Health Minister Joe Phaahla and Deputy 
Minister in the Presidency for Women, Youth and Persons with Disabilities, Hlengiwe Mkhize. 
See SANAC https://sanac.org.za/media-advisory-invitation-national-sex-worker-dialogue-
webinar/ (Date of use: 5 October 2020); Mbhele https://www.sabcnews.com/sabcnews/four-
government-departments-throw-their-weight-behind-decriminalisation-of-sex-work/ (Date of 
use: 5 October 2020). This sentiment was supported by the Deputy Minister of Health. See 
Medupe https://www.snl24.com/dailysun/News/government-stands-behind-sex-workers-
20201006 (Date of use: 6 October 2022). 

661  The DSD Deputy Minister has committed to elevating sex workers’ issues. “I want to commit 
that sex workers issues shall be elevated. We were supposed to reach 70 000 sex workers, we 
haven’t done that. We were supposed to make sure that more than 3 000 sex workers access 
PrEP (pre-exposure prophylaxis). As much as health provides PrEP, Social Development must 
make sure that HIV is prevented, and PrEP is part of HIV prevention. The figures are very low.” 
See Fokazi https://www.timeslive.co.za/news/south-africa/2020-10-06-police-have-made-sex-
workers-their-atms-deputy-minister-says/ (Date of use: 3 July 2022). 
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government to providing condoms or the pregnancy preventative measures 

although both are available to citizens at healthcare facilities. The DSD has also 

committed to reviewing progress on its “sex worker strategy” as part of the 

Department’s quest to “build a caring, self-sustainable society”,662 and resolved to 

review the DSD’s social behavioural change programmes to include sex workers. It 

is reported that the DSD has partnered with sex workers in order to protect their 

children and that they would be partnering with organisations to ensure that their 

children would not be placed in foster care due to their engaging in sex work.663 The 

DSD Deputy Minister is reported as making use of a curious analogy when she 

categorised all women as ‘sex workers’ with herself as the ‘Chief sex worker’ due to 

having had lobola paid for her.664 Nyeli, however, considers the comparison 

between lobola and being purchased to provide sexual services for reward as 

disrespectful to African culture.665  

 
662  The strategy discusses, among other things, the health and safety of sex workers in the context 

of HIV, halving GBV provision of PrEP and decriminalisation of sex work. See Fokazi 
https://www.timeslive.co.za/news/south-africa/2020-10-06-police-have-made-sex-workers-
their-atms-deputy-minister-says/ (Date of use: 3 July 2022). Arguably in recognition of the 
human-rights violations and GBV that sex workers are subjected to, and that the advent of the 
Covid-19 lockdowns had exacerbated this. The Deputy Minister of Police, committed to ensuring 
that corrupt police officials extorting money from those selling sexual services, taking bribes, or 
demanding free sex would be dealt with. See Medupe https://www.snl24.com/dailysun 
/News/government-stands-behind-sex-workers-20201006 (Date of use: 6 October 2022); 
Mbhele https://www.sabcnews.com/sabcnews/four-government-departments-throw-their-weigh 
t-behind-decriminalisation-of-sex-work/ (Date of use: 5 October 2020); Fokazi 
https://www.timeslive.co.za/news/south-africa/2020-10-06-police-have-made-sex-workers-
their-atms-deputy-minister-says/ (Date of use: 3 July 2022).  

663  SANAC https://sanac.org.za/media-advisory-invitation-national-sex-worker-dialogue-webinar/ 
(Date of use: 5 October 2020). She is reported as recognising that: “We are very quick at 
sending the social worker to remove the child and we are very slow to provide the psychosocial 
support when the sex worker needs it. … The positive parenting programme does not assist the 
mother that is a sex worker to actually ensure that her daughter will not become a sex worker. 
We are also the custodian of prevention, but we haven’t done a good job there”. See Fokazi 
https://www.timeslive.co.za/news/south-africa/2020-10-06-police-have-made-sex-workers-
their-atms-deputy-minister-says/ (Date of use: 3 July 2022).  

664  SANAC https://sanac.org.za/media-advisory-invitation-national-sex-worker-dialogue-webinar/ 
(Date of use: 5 October 2020). She is quoted as saying: “There is no ‘us and them’. We are all 
sex workers, the difference is … are you pre-paid, are you pay-as-you-go or are you on contract? 
Either way, you are a sex worker”. She also equates the payment of lobola as pre-paid sex 
work. See Fokazi https://www.timeslive.co.za/news/south-africa/2020-10-06-police-have-
made-sex-workers-their-atms-deputy-minister-says/ (Date of use: 3 July 2022).  

665  Nyeli 2020 Red Pen DOI: https://redpen.home.blog/2020/05/11/sex-work-is-a-symptom-of-a-
broken-society-it-is-not-real-work-by-vuyo-nyeli/ explains that in African customary law, lobola 
serves as contract peculiar to customary law as an agreement between two families in order for 
a customary marriage to officially take place and not payment for sexual services. Mehlomakulu 
2020 Red Pen DOI: https://redpen. home.blog/2020/05/06/to-advocate-for-sexwork-is-to-
advocate-for-dehumanisation-by-xola-mehlomakulu/d is less diplomatic, stating that “the idea 
that lobola being accepted culturally as a manifestation of sex work is ludicrous, ideologically 
lazy and personifies a cultural hangover.”  
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It is further unclear whether the use of the terminology ‘sex worker’ in the dialogue 

by the Deputy Ministers attending the National Sex Workers Dialogue/Webinar 

infers that assistance or recognition is only being considered for those who identify 

as ‘sex workers’ or who may legally work in the country or to all who sell sexual 

services currently, and it was not clarified at that point to what extent 

decriminalisation should occur, i.e., partially or fully. While the DoJCD Deputy 

Minister has been reported to support the full decriminalisation of the sale of sexual 

services,666 he did not fully endorse this stance in this dialogue. He instead 

questioned whether full decriminalisation could have negative consequences for the 

country, stating that government did not want to encourage migration to South Africa 

for the sale of sexual services or to brand South Africa as a sex tourist destination.667 

He reiterated these concerns at the launch of the SANAC NSWP 2019–2022.668  

The ANC Women’s League, in recognition of the precarious position that those who 

sell sexual services find themselves in, has intimated that one of the options to 

address the intersectional vulnerabilities of the person would be decriminalisation of 

the person selling sexual services.669 Although the term ‘decriminalisation’ is used, 

the context of the statement makes reference to the need to “embrace the dignity” 

of the women involved and to give them options in order to avoid further exploitation, 

 
666  Mbhele https://www.sabcnews.com/sabcnews/four-government-departments-throw-their-

weight-behind-decriminalisation-of-sex-work/ (Date of use: 5 October 2020).  
667  Legalbrief https://legalbrief.co.za/story/deputy-minister-urges-decriminalisation-of-sex-work/ 

(Date of use: 7 October 2020). 
668  SANAC https://sanac.org.za/launch-of-south-africas-national-sex-worker-hiv-tb-sti-plan/ (Date 

of use 31 October 2021). The new plan developed by SANAC and the national sex work sector, 
with the support of stakeholders such as NACOSA and PEPFAR. The plan includes a pledge 
for the decriminalisation of sex work and the roles that each government department should 
play in this strategy. It introduces national strategies to fight GBV and human-rights violations 
amongst sex workers in South Africa and includes a call for better economic empowerment 
programmes.  

669  In 2012, it was stated by the ANC Women’s League National Spokesperson, Martens 
https://www.anc1912.org.za/articles-2012-the-touchy-issue-of-sex-work-cannot-be-overlooked/ 
(Date of use: 1 July 2022) that the practice of selling and purchasing sexual services needs to 
be viewed through the lens of the “astronomically high levels of rape and child abuse in our 
communities”, and the recognition that in many instances people are “forced into sex work as 
they feel they have no other options available to them.” The sensitive and highly complex lived 
experiences of those who sell sexual services are acknowledged. Against the backdrop of the 
intersectionality of high levels of unemployment, subsistence trading of sexual services and the 
dependence on drugs and pimps, prevalence of HIV/AIDS and STI’s, low condom use and 
barriers to accessing healthcare facilities, one of the options being considered to protect those 
who sell sexual services from arrest, exploitation, violence, and abuse by the police is 
decriminalisation of the person selling sexual services.  
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which is indicative of partial decriminalisation.670 In keeping with the position taken 

by the Cabinet Committee, the ANC at its 54th National Conference671 did not 

express a view on the need for a change in policy. It, however, recognised the 

vulnerability of those selling sexual services and intimated that protecting those who 

sell sexual services is a non-negotiable. The ANC resolved that:  

2.28 The calls to decriminalise sex work must be subjected to a high-level 

discussion and engagement with relevant multiple stakeholders, and to 

continue to engage society on this to determine the societal norm. Sex 

workers must be protected.”672 

At the same time, it resolved to reaffirm that education remained a key priority of its 

pro-poor policy.673  

The Multi-Party Women’s Caucus (MPWC) arranged a summit early in 2018 during 

which 30 stakeholders and interested parties made submissions on the 

recommendations contained in the SALRC report.674 The meeting summary reflects 

that: 

…almost half of the submissions made on the day were in favour of 

criminalisation or partial criminalisation of adult prostitution, while just over half 

of the submissions favoured non-criminalisation of sex work.675  

Importantly, the voices of people who were selling sexual services and those who 

had sold sexual services and had exited were heard, aligning with the polarised 

views in favour of decriminalisation and criminalisation. The outcome was a 

commitment by the Steering Committee of the MPWC to consider the various 

positions with a view to further consultation. Following the summit, no commitment 

was made in respect of promoting specific legislative change.676 

Pursuant to the approach followed by the ANC National Conference in the above 

recommendation and the conflicted position of members of the MPWC,677 mixed 

 
670  Martens https://www.anc1912.org.za/articles-2012-the-touchy-issue-of-sex-work-cannot-be-

overlooked/ (Date of use: 1 July 2022)  
671  ANC 54th National Conference: Report 25. 
672  ANC 54th National Conference: Report para 2.28. 
673  ANC 54th National Conference: Report 40. 
674  Numerous presentations were made. See PMG https://pmg.org.za/committee-meeting/25902/ 

(Date of use: 10 March 2022). 
675  PMG https://pmg.org.za/committee-meeting/25902/ (Date of use: 10 March 2022). 
676  PMG https://pmg.org.za/committee-meeting/25902/ (Date of use: 10 March 2022). 
677  The Chairperson of the MPWC was at pains to explain that the Caucus’s support of 

decriminalisation emanated from the Women’s Parliament in 2015–2016 and did not reflect her 
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messaging has until recently been the order of the day. On the one hand, President 

Ramaphosa has championed the empowerment of women economically, socially 

and politically in the name of advancement of gender equality and non-sexism.678 

The President is quoted as stating that:  

…the men, women and children of tomorrow must be proud to have inherited a 

democracy that affirms the worth and dignity of all our citizens. So long as this 

country’s women and children live in fear from violence, we cannot regard 

ourselves as totally free. So long as women are being harassed, abused, 

beaten, raped and murdered, we cannot say we are a civilised society. Abusing 

women is not our tradition, nor is it our custom. It is not, and will never be, our 

heritage.679 

On the other hand, he is reported as aligning himself, as the former Deputy 

President and ex-officio SANAC Chairperson and as President chairing the JCPS 

Cabinet, with full decriminalisation which it is argued by some objectifies and 

subjects women to the very behaviour they should be protected from in the formal 

workplace and in society.680 Furthermore, seemingly walking a proverbial tightrope 

between addressing issues of formal and substantial equality, the President — 

during his address to the second Presidential Summit in November 2022 — voiced 

his support for normative change through men’s dialogues at all levels of society 

with a view to “develop masculinities that value respect, understanding and 

accountability”,681 again aligning with a view in keeping with substantive equality.  

This was done against the backdrop of signing a Declaration following the 

Presidential Summit against GBVF on 2 November 2018 acknowledging that “the 

 
views or all members’ views. See PMG https://pmg.org.za/committee-meeting/25902/ (Date of 
use: 10 March 2022). 

678  As publicly portrayed during the GBV&F Summit. 
679  Legalbrief https://legalbrief.co.za/legalbrief/newsletters/newsletter/8314/email/ (Date of use: 25 

September 2020). 
680  Ramaphosa https://www.politicsweb.co.za/documents/anc-manifesto-building-better-communi 

ties-together (Date of use: 3 July 2022): “In all our programmes and in all our activities, we need 
to ensure that we empower women economically, socially and politically — so that we can 
steadily advance towards the achievement of gender equality and a non-sexist society.” 
Banyard submits that legalising the sale of sexual services by way of full decriminalisation would 
dismantle hard-won rights against sexual harassment in the workplace. In her words: “How 
about when a male boss asks his female secretary to give a blowjob? … if this is ordinary work 
then at worst the requested task is merely outside her job description.” See Bagley 2017 Dignity 
6. 

681  Ndabezitha https://www.news24.com/drum/advice/health/bill-on-decriminalisation-of-sex-work-
to-be-taken-to-parliament-before-end-of-this-year-lamola-20221102 (Date of use: 2 November 
2022). 
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epidemic of gender-based violence and femicide in South Africa is a national 

crisis”.682  

This founding Declaration recognises that levels of GBVF are fuelled, among others, 

by harmful gender-based stereotypes in media reporting of women’s objectification, 

men’s entitlement and normative gender roles.683 The Declaration contains a 

commitment to a collective response to eradicating GBVF and highlights a number 

of the socio-economic challenges which intersect with the sale of sexual services.684 

Article 5 of the Declaration contains a commitment to the review of existing laws and 

policies applicable to GBVF to ensure that they are more victim-centred and 

responsive, and that the identified legislative gaps are addressed without delay. 

Article 5 should be read with Article 7 of the Declaration which significantly calls for 

the fast-tracking and finalisation of outstanding legislative measures and policies 

that relate to GBVF, as well as the protection of the rights of women and gender 

non-conforming persons in particular the “policy relating to the decriminalisation of 

sex work.”685 The wording of Article 7 is notable in that it does not call for the 

decriminalisation of the sex industry but for clarity on the policy relating to ‘sex work’. 

This relates back to Cabinet’s instruction for the DoJCD to provide guidance on the 

need to change the current legislative framework which is a policy decision. It also 

stands to be noted that it is an “add on” as the contested issue of ‘sex work’ did not 

form part of the initial 24 demands submitted to the President by certain members 

of civil society as part of the #TotalShutdown movement. These demands calling for 

urgent action in respect of GBVF prompted the convening of the first Presidential 

Summit.686 During the Presidential Summit, certain civil society representatives 

advocating for decriminalisation requested the inclusion of an item relating to the 

legislative framework guiding sex work. The authors of the Report of the Presidential 

Summit against GBVF, 2018 and the subsequently published NSP on GBVF687 have 

curiously reframed the Article 7 demand as “[P]rioritise and fast-track the 

 
682  RSA Government Declaration 4. The Summit followed the #TotalShutdown march on 1 August 

2018 in all nine provinces against the rising incidence of GBVF and the lack of response thereto 
to express collective indignation through a memorandum of demands. 

683  RSA Government Declaration 6; RSA NSP on GBVF Annexure C 
684  RSA Government Declaration Art 1, 2. 
685  Own emphasis. 
686  Indlela Growth Strategies and GBVF-ISC Committee Report of the Presidential Summit against 

GBVF, 2018 14. 
687  RSA NSP on GBVF Pillar 3 72; End GBVF Collective One Voice Summit Edition Day 2 3. Also 

see Chapter 1 footnote 75.  



264 

decriminalisation of sex work”, shifting the focus away from the need to deliberate 

on the policy underpinning the legislative framework to a demand for a specific 

outcome.688 While the inclusion of this demand was strategic for those advocating 

for decriminalisation, it can by no means be seen as a representative reflection of 

the view of all civil society organisations in this space or of the broader public.  

As the legal framework governing the sale and purchase of sexual services was not 

included by the Interim Steering Committee on GBVF in the Emergency Response 

Action Plan (ERAP),689 neither the sale nor purchase of sexual services was 

included in the ERAP 2020690 and therefore not reflected on in the CGE’s review of 

the Government’s ERAP on GBVF.691 

It is important to note too that the essence of the final Summit Declaration — as 

reflected in Annexure Four of the report and signed on 28 March 2019 by the 

President and a cross-section of stakeholders, including members of 

#TheTotalShutdown — remains aligned to the content agreed to by participating 

stakeholders only.692 The Reflective Report on the Implementation of the South 

African NSP on GBVF May 2020–September 2022 was prepared as a reporting tool 

for the second Presidential Summit693 held under the theme “Accountability, 

Acceleration and Amplification, NOW!”.694 The report identifies the “[F]inalisation of 

the development of [the] Bill on the decriminalisation of sex work by DoJ&CD”695 as 

an emerging priority for acceleration and amplification. 

As the Declaration and in turn the NSP on GBVF flowing from the first Presidential 

Summit was not published for public comment before finalisation, it is unsurprising 

that following the second Summit the End GBVF Collective notes that there appears 

to be very little knowledge of the NSP on GBVF and a “distinct lack of conceptual 

 
688  Indlela Growth Strategies and GBVF-ISC Report of the Presidential Summit against GBVF, 

2018 14; Annexure 5.3 83–85. 
689  IGBVF-SC ERAP on GBVF in SA, Oct 2019. 
690  DWYPD ERAP on GBVF 2020.  
691  CGE Government’s ERAP on GBVF Review 2020. 
692  Indlela Growth Strategies and GBVF-ISC Report of the Presidential Summit against GBVF, 

2018 61. 
693  GBVF https://gbvf.org.za/presidential-summit-on-gender-based-violence-and-femicide-2/ (Date 

of use: 1 November 2022). 
694  The Presidential Summit on GBVF 2 (1–2 November 2022) was held exactly four years to the 

day since the first pledge following the first summit. 
695  GBVF Reflective report 29. 
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clarity”.696 It further observed that “a lack of thorough knowledge and common 

understanding of the NSP on GBVF remained a barrier throughout the Summit”.697  

Significantly, on the first day of the second Presidential Summit on GBVF a panel, 

including the Ministers of International Relations and Cooperation, Police, and JCS, 

and the Speaker of the National Assembly, were asked during the plenary session 

whether they supported decriminalisation of sex workers. While none raised their 

hands, the Minister of JCS confirmed publicly that the Deputy Minister of Justice 

was finalising the “decriminalising of sex work Bill” and that: “It will be done before 

the end of the year.”698 

Although the summit ended in disarray and consensus was not sought from the 

Plenary, this announcement gave impetus to a summit resolution crafted by the 

Action Caucus on sex workers: “Decriminalisation of sex work by December 2022 

— as per Minister’s promise.”699 

The standing of the first and second summits to make a national declaration on such 

a complex matter without broad consultation and where only selected invited 

participants were granted access to attend the events, may be called into question. 

 
696  End GBVF Collective One Voice Special Summit Retrospective Edition 2. In the absence of a 

legislated for GBV Council as envisaged in the NSP on GBVF, a multi-sectoral implementation 
collaborative known as End GBVF Collective was established to drive the process of 
implementation of the NSP. See End GBVF Collective One Voice Summit Edition Day 2 3. 

697  End GBVF Collective One Voice Special Summit Retrospective Edition 4. 
698  Ndabezitha https://www.news24.com/drum/advice/health/bill-on-decriminalisation-of-sex-work-

to-be-taken-to-parliament-before-end-of-this-year-lamola-20221102 (Date of use: 2 November 
2022); End GBVF Collective One Voice Special Summit Retrospective Edition Accountability 
Panel 1 13. As the DoJCD is subject to a Cabinet instruction, the DoJCD Deputy Minister 
conducted his department’s consultations on the decriminalisation of sex work early in 2022. 
See Kunene https://www.citizen.co.za/witness/news/kzn/talks-to-decriminalise-sex-work-in-
south-africa-begin-20220212/ (Date of use: 12 February 2022). 

699  This resolution was listed as item 1 under Pillar 3: Justice, Safety & Protection. See End GBVF 
Collective One Voice Special Summit Retrospective Edition 7. The resolution flowed from a 
side-panel Commission. A dedicated Action Caucus (break-away group) was convened, among 
others, during the second Summit for sex workers. The Action Caucus on sex workers 
highlighted the following areas to be amplified and accelerated: 

 
 “1 Audit and consolidate evidence-based research addressing the various forms of violence by 

sex workers, to inform policy development, programming, and service provision. 
 2. Integrate sex workers’ rights and needs into mainstream services for all employees and in 

initiatives addressing GBVF. 
 3. Establish concrete timelines for the development of the Decriminalisation of Sex Work Bill 

into law and a rapid response team incorporating relevant state departments (Department of 
Women, Youth and Persons with Disabilities; Department of Planning, Monitoring and 
Evaluation; etc) and CSOs working on sex work to monitor progress.”. See End GBVF Collective 
One Voice Special Summit Retrospective Edition Accountability, Acceleration and Amplification 
NOW! Action Caucuses Sex Workers 22. 
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It is evident that decriminalisation advocacy groups strategically positioned 

themselves in the GBVF machinery incorporating sector specific language and 

demands. It is unsurprising, given the diametrically opposed solutions to the 

violence that women who sell sexual services experience, that opposing advocacy 

groups are seldom in the same rooms. The resolutions of any of these events 

therefore need to be seen through a lens which recognises the partiality thereof. In 

this case, affiliates of the decriminalisation advocacy group crafted the outcomes of 

the Commission and Action Caucus on Sex Work of the Summits on GBVF. The 

term ‘sex work’ in and of itself is instructive. Alternative viewpoints are however 

being raised. For example, the inaugural 2022 Coalition to End Sexual Exploitation 

(CESE) Africa Summit held from 20 to 22 September 2022 explored various topics 

related to “prostitution” which included aspects of law reform, human rights, public 

policy and the intersection of prostitution, pornography and sex trafficking. The 

report of this regional summit is pending.  

Promoting legislation related to the criminal law with a view to reviewing or reforming 

the law, including the review of the Sexual Offences Act, 1957 and the Sexual 

Offences Amendment Act, 2007 fall under the office of the JCS Minister as both 

Acts are administered by the DoJCD. Subsequent to the second Presidential 

Summit, on 24 November 2022, the DoJCD informed the MPWC that a Criminal 

Law (Sexual Offences and Related Matters) Amendment Bill to address 

decriminalisation had been drafted and that it would be tabled “in Cabinet on 30 

November 2022 with a request that it be published for public comments and to 

finalise the process by the end of the year.”700 At the same time, the Department of 

Women, Youth and Persons with Disabilities (DWYPD) briefed the caucus on its 16 

Days of Activism Campaign for no violence against women and children under the 

theme: “Socio-economic Rights and Empowerment to build Women’s Resilience 

against GBVF: Connect, Collaborate, Contract!”. The theme aimed to “strengthen 

opportunities for the economic empowerment of women” with a view to achieving 

economic freedom.701 It is unclear if these themes intersect and whether the 

 
700  PMG https://pmg.org.za/commitee-meeting/36121/?utm_medium=email&utm_source=trans 

actional (Date of use: 27 November 2022). 
701  Ndabezitha https://www.news24.com/drum/advice/health/bill-on-decriminalisation-of-sex-work-

to-be-taken-to-parliament-before-end-of-this-year-lamola-20221102 (Date of use: 2 November 
2022). 
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intention is for the sale of sexual services to be viewed as job creation thereby 

seeking to provide an opportunity for the economic empowerment of poor women. 

It is submitted that the subsequent approval of the change in policy and the 

accompanying proposed draft Criminal Law (Sexual Offences and Related Matters) 

Amendment Bill, 2022 (draft Sexual Offences Amendment Bill, 2022),702 if enacted 

in this form, i.e., full decriminalisation without reservation or accompanying 

regulation, would remove a significant and tested tool in combating the sexual 

exploitation of women among others, in the context of trafficking in persons for the 

purposes of sexual exploitation. It removes the prohibitions of keeping a brothel,703 

procuring a person for use to sell sexual services,704 detaining a person against her 

will for sale for sexual services or in a brothel;705 facilitating the exchange of sexual 

services;706 soliciting,707 living off the earnings of the sale of sexual services,708 and 

the prohibition against committing acts of indecency with another person in public.709 

It is submitted that the aim expressed in the Cabinet Statement that perpetrators 

should effectively be held accountable for their actions will not be brought about by 

the legalisation of buyers or the demand that drives the economy of prostitution.710 

Legalising of buyers and the demand that drives the economy of prostitution may 

thwart holding buyers who perpetrate the most violence from being held accountable 

for their actions. There are a range of unintended consequences detailed across 

this chapter related to this proposed change in the law. It does not merely remove 

the injunction against providing sexual services for sale as provided for in section 

20(1A)(a) of the Sexual Offences Act with a view to “protect sex workers against 

abuse and exploitation.”711 The caution that decriminalisation in the South African 

context would result in an “extremely dangerous cultural shift juxtaposed against the 

 
702  GG Notice No 47693 Invitation for public comments Criminal Law (Sexual Offences and Related 

Matters) Amendment Bill, 2022 (1509/2022) (9 December 2022). 
703 Sections 2 to 8 of the Sexual Offences Act. 
704  Section 10 of the Sexual Offences Act. 
705  Section 12 of the Sexual Offences Act. 
706  Section 12A of the Sexual Offences Act. 
707 Section 19 of the Sexual Offences Act. 
708  Section 20(1)(a) of the Sexual Offences Act. 
709  Section 20(1A)(b) of the Sexual Offences Act. 
710  The Presidency https://www.gov.za/speeches/statement-cabinet-meeting-30-november-2022-

1-dec-2022-0000 (Date of use: 7 December 2022) para 5. 
711  Maliti http://capeargus. pressreader.com/article/281659669063600 (Date of use: 12 December 

2022); Sabinet https://legal.sabinet.co.za/articles/sexual-offences-and-related-matters-bill-
drawn-up/ (Date of use: 12 December 2022). 
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high rate of sexual crimes committed against women”712 stands to be heeded. It is 

envisaged that not putting measures in place, to at the very least curtail the demand 

and the profiting off of the sale of sexual services, will render predominantly 

vulnerable black and immigrant young women even more expendable than at 

present. International experience has shown that violence against those selling 

sexual services continues unabated due to the inability to neatly excise the sale of 

sexual services from hitherto associated illegal activities or illegal parallel systems. 

Farley et al, in a 2022 study of six countries with a specific focus on the deleterious 

effects of legalisation in Germany, conclude that:  

...legal prostitution does not make prostitution safer, does not decrease violence 

against prostituted women, and does not reduce sex trafficking or organized 

crime control of the sex trade. Sex buyers are unlikely to report trafficking. Legal 

prostitution does not prevent or reduce rape.713 

Removing all offences is particularly jarring considering the claw back against GBVF 

internationally including in legislative frameworks that endorse decriminalisation.714 

The consultations held by the DoJCD Deputy Minister with selected stakeholders 

followed after a hiatus of five years since publication of the SALRC report.715 For 

some stakeholders the indication that public consultation would follow after 

publication of the draft Bill may be seen as a matter after the fact, in that an ‘in 

principle’ position was taken by Cabinet to change policy without their views being 

 
712  SALRC Sexual offences: Adult prostitution 2017 218 para 2.496. 
713  Farley et al Men who pay for sex in Germany and what they teach us about the failure of legal 

prostitution 6. 
714  E.g., in New South Wales the Summary Offences Act 25 of 1988 prohibits a wide range of 

activities including living on the earnings of prostitution (s 15), causing or inducing prostitution 
(s 15A); advertising for prostitution (s 18A), soliciting clients by prostitutes (s 19), public acts of 
prostitution (s 20), to name but a few. This includes having to enact specific powers enabling 
law enforcement to investigate premises for children. 

715  The delay has been acknowledged by the Deputy Minister. He is quoted as stating that: “The 
issue of decriminalisation may be a contested one, but [it] is also one that needs to be debated 
and a decision taken, as the issue has been one which has been delayed for far too long”. See 
Kunene https://www.citizen.co.za/witness/news/kzn/talks-to-decriminalise-sex-work-in-south-
africa-begin-20220212/ (Date of use: 12 February 2022). The delay in embarking on the 
consultation process has been ascribed to Covid-19 and the desire to have physical 
consultations. The aim is to engage with several stakeholders and to table the Bill before 
Cabinet. Once the Bill is in Parliament, a broad consultation process will be engaged on again. 
See Moloto https://omny.fm/shows/capetalk-breakfast/should-sex-work-be-decriminalised-in-
sa?in_playlist=capetalk-breakfast!podcast (Date of use: 10 February 2022). Full 
decriminalisation is seemingly not a foregone conclusion as he is quoted as saying that the 
implications of changing the legislation would need careful consideration. See Kunene 
https://www.citizen.co.za/witness/news/kzn/talks-to-decriminalise-sex-work-in-south-africa-
begin-20220212/ (Date of use: 12 February 2022). 
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ventilated.716 It may however also be seen as pre-emptive to a point as the reach of 

the consultations might have been questioned if further consultation was not allowed 

before tabling a draft Bill in Parliament. The response to the SALRC’s workshops 

on this topic reflect the growing need for citizens to be involved in law and policy 

making.717 Although the practice adopted by the Portfolio Committee to invite public 

comment on legislative proposals would in time allow interested parties to make 

submissions for consideration when a draft Bill is tabled, there is no clear definition 

of what public participation means.718 The Constitutional Court, by way of the 

Doctors for Life International v Speaker of the National Assembly  matter,719 ruled 

that the legislature must take steps to give the public a ‘reasonable opportunity’ to 

participate effectively in the law-making process.720 The manner in which this is 

done is discretionary though. The High-Level Panel pointed out that Parliament 

should also facilitate meaningful and effective public participation in the legislative 

and policy-making cycle. The Panel also warned about developing laws ‘in silos’, 

rather than adopting a cross-sectorial and integrated approach.721 

It is a given that the CGE has a direct interest in this process.722 It concretised its 

position in favour of full non-criminalisation through the publication in 2013 of its 

Position paper on sex work and Decriminalising sex work in South Africa. Formal 

presentations were also made to the Parliamentary Select Committee on Petitions 

 
716 See Sustaining the Wild Coast NPC and Others v Minister of Mineral Resources and Energy 

and Others High Court Eastern Cape Division, Makhanda Case No 3491/2021 para 19 where it 
was held that issuing adverts for the public comment and having meetings with identified 
stakeholders only did not amount to meaningful consultation. It is pertinent to note the comment 
in para 101 where it is stated that placing information on a website and requesting comment by 
email is not considered accessible nor effective as a consultation tool.  

717  In addition to the number of workshops and stakeholder meetings, over 2600 submissions were 
received. Also see Legalbrief https://legalbrief.co.za/legalbrief/newsletters/newsletter/ 
7743/email/ (Date of use: 23 October 2020). 

718  Legalbrief https://legalbrief.co.za/legalbrief/newsletters/newsletter/7743/email/ (Date of use: 23 
October 2020); Legalbrief https://legalbrief.co.za/story/time-to-decriminalise-sex-work/ (Date of 
use: 28 October 2022). 

719  Doctors for Life International v Speaker of the National Assembly and Others (CCT12/05) [2006] 
ZACC 11; 2006 (12) BCLR 1399 (CC); 2006 (6) SA 416 (CC) (17 August 2006) 129; 171; 318; 
319 (Doctors for Life International). 

720  Legalbrief https://legalbrief.co.za/legalbrief/newsletters/newsletter/7743/email/ (Date of use: 23 
October 2020); Doctors for Life International para 129. 

721  Legalbrief https://legalbrief.co.za/legalbrief/newsletters/newsletter/7743/email/ (Date of use: 23 
October 2020). 

722  Mandated in terms of s 187(1) of the Constitution to promote respect for gender equality and 
the protection, development, and attainment of gender equality; monitor, investigate, research, 
educate, lobby, advise and report on issues concerning gender equality; and assess the 
observance of gender equality. 



270 

and Executive Undertakings on 11 November 2015, where it tendered its support to 

the Embrace Dignity’s petition seeking an adequate state response to prostitution 

and sex trafficking; endorsing a need for urgent law reform; and tabling its concerns 

regarding human-rights abuses particularly at the hands of the police.723 In a turn of 

events, the CGE is reported to have appointed a Committee in terms of section 6 of 

the CGE Act to investigate a number of areas not addressed in the position paper 

endorsing decriminalisation, and has held strategic engagements in June 2022 with 

various key role-players in this regard.724 In essence, it would seem to be conducting 

a review of its position based on a number of factors which include evaluating the 

socio-economic drivers or predictors of engaging in the sale of sexual services and 

the country-specific context in which it occurs. Given its mandate, the stance of the 

CGE on the preferred way forward, whether it changes or not, should hold sway in 

shaping the final policy and legislative framework in this regard.725   

It is submitted that context matters when seeking appropriate legislative solutions. 

The analysis of the three themes above has confirmed that on a theoretical level the 

law as it stands is not the problem. In practice, the identified problems speak to 

structural and implementation problems. This, in turn, bears witness to the difficulty 

of finding a legal solution to a complex socio-economic problem within a context of 

endemic GBV. In this context, it is further submitted that a failure to grasp that 

patriarchy and sexual violence in South Africa is systemic and endemic promotes a 

problematic narrative, in which ‘some men’, the ‘other men’ are identified as 

perpetrators, or exonerated because they pay for the sexual service they want, 

irrespective of the violence.726 The reality that many women who sell sexual services 

have been sexually violated by men as children, and that particularly men who pay 

 
723  See CGE Investigative Report 8. 
724  Washinyira https://www.dailymaverick.co.za/article/2022-08-12-activists-march-over-gender-

commissions-perceived-backtracking-on-legalising-sex-work/ (Date of use 22 August 2022). 
725  Needless to say, this has raised the ire of proponents of decriminalisation, who have seemingly 

by rote and in keeping with the refutation narrative accused “some members of using their 
positions to impose personal moral views.” See Washinyira 
https://www.dailymaverick.co.za/article/2022-08-12-activists-march-over-gender-commissions-
perceived-backtracking-on-legalising-sex-work/ (Date of use 22 August 2022). Further see 
paragraph 2.1 where the fact is discussed that no law is implicitly morally neutral. 

726  The ‘othering’ or identifying some men as ‘bad apples’ is illustrated by the focus on the arrest of 
multiple illegal ‘foreign’ miners after the gang rape of eight young women filming a music video 
near an abandoned mine in Krugersdorp. According to Gouws, “the ‘foreigners are responsible 
for rape’ narrative is the same as men being singled out as ‘bad apples’” See Legalbrief 
https://legalbrief.co.za/legalbrief/newsletters/newsletter/9551/email/ (Date of use: 10 August 
2022). 
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for sexual services, have been found to be sexual offenders, is a social problem.727 

Legalising the sale and purchase of sexual services coupled with the ramping up of 

the criminal justice response or enhancing punishment in respect of an errant 

purchaser may not change the attitudes which underpin the violence.728 Evidenced-

based research shows that the motive for sexual violence is power and entitlement 

to abuse a woman’s body and is not linked to sexual desire. It is submitted that 

decriminalisation holds little hope of changing the socialisation of violence and 

patriarchy of buyers of sexual services. It may arguably only further normalise the 

violence and dismissive attitudes towards those who sell sexual services as 

disposable. There would be little opportunity to exit as the only way of making money 

is through the sale of sexual services. Competition for clients would arguably get 

fiercer and riskier, in turn leading to less safe sex practices. Those who sell sexual 

services cannot be forced to be tested for HIV or STIs and cannot be forced to reveal 

their status.729 There would seem to be overwhelming reasons not to embrace a 

policy of full decriminalisation. 

The NSP on GBVF recognises the systemic nature of GBVF. The plan seeks to 

address the complexity of the problem through a multi-pronged approach. A whole-

of-society approach incorporating attitudinal or normative change is woven into the 

successful achievement of this plan. Patriarchal norms and gender inequality are 

fundamental drivers of violence against women and children and need to be 

dismantled. Achieving social justice and equality is however a long-term 

investment.730 According to Peacock, any meaningful intervention would require 

adopting an upstream approach whereby socio-economic rights are recognised, 

and social and structural drivers are changed.731 The aim, e.g., would be to prevent 

the driver of childhood sexual violence from happening through addressing social, 

 
727  Poliah and Paruk 2017 SAFP 121; Legalbrief https://legalbrief.co.za/legalbrief/newsletters/ 

newsletter/9551/email/ (Date of use: 10 August 2022). 
728  Van Zyl Smit Life imprisonment in South Africa and the world DOI: https://www.dirkvanzyl 

smit.net/lectures-and-talks explains that as of 2014, 10.5% of the prison population in South 
Africa were serving life imprisonment. This number in turn translates to 22.7% of the national 
population.  

729  Peters and Wasserman A touchstone document 24 note that even if a person selling sexual 
services could be made to test regularly or independently tested positive, they practically cannot 
be prevented from working, only from working legally. This means that if restricted from working 
they would continue to do so in secret, where they would be less likely to access condoms, 
ARVs and other healthcare support that reduces the risk of spreading STIs. 

730  Prevention Collaborative Theory of change 4. 
731  Peacock 2022 Violence Against Women 1890–1907. 
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structural, institutional, and historical drivers of violence, patriarchy and norms which 

normalise GBV. A growing body of work, the Science of Thriving,732 is providing 

evidence that policies and practices that support positive childhood environments 

and interventions to prevent child abuse and neglect have a lasting impact on 

human development and functioning.733 We have arguably reached a point where 

institutional accountability can no longer be avoided; where tangible steps to change 

norms and values are demanded; and addressing structural inequalities and 

realising socio-economic rights are imperative.734 The cliché that it is easier to build 

strong children, than to repair broken adults, is poignantly apposite when it comes 

to addressing entry points to selling sexual services. 

As discussed in Chapter three, in Sweden the focus has shifted to early intervention 

in childhood sexual abuse to interrupt the trajectory into the sale of sexual services. 

The need for early intervention and prevention has gained traction in recent years, 

with the INSPIRE interventions aimed at supporting children exposed to trauma and 

to prevent violence against children.735 South Africa is a pathfinder country.736 It is 

significant that economic strengthening of families has been found to be a key 

intervention in reducing the risk of violence and poor mental health, and preventing 

entry into a life of selling sexual services.737 This in turn points strongly to the need 

for the ramping up of the progressive realisation of socio-economic rights. The 

provision and motivation for the extension of the social relief of disaster grant and 

the recent discussions around a basic income grant are instructive around the 

benefits of economic support. Unrelated to the cause of mental ill-health but closely 

linked to economic independence and choice is the significant finding that only one 

 
732  Ground-breaking research in neuroscience, epigenetics, biology, psychology, sociology, and 

humanities point to a new science of thriving that point toward outcomes of healthy development 
and healing from adversity at child, family and community levels. See Sege et al Balancing 
adverse childhood experiences with HOPE 10.  

733  Sege et al Balancing adverse childhood experiences with HOPE 5.  
734  UNESC CSW Women’s full and effective participation and decision-making in public life, as well 

as the elimination of violence, for achieving gender equality and the empowerment of all women 
and girls 56th session E/CN.6/2021/L.3 (30 March 2021) (hereafter Women’s full and effective 
participation) para 33 identifies negative social norms as one of a number of structural barriers 
which need to be urgently eliminated to achieve gender equality. 

735  WHO INSPIRE 12. Poliah and Paruk 2017 SAFP 121 highlight the need to review the 
management of child abuse victims to decrease the potential long-term sequelae of abuse, 
including entry into selling sexual services.  

736  End Violence Against Children https://www.end-violence.org/pathfinding-countries# 
:~:text=Pathfinding%20countries%20use%20the%20INSPIRE,of%20children%20and%20you
ng%20people (Date of use 2 October 2022). 

737  Jewkes et al 2021 Int J Environ Res Public Health 9. 
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fifth of the women selling sexual services had completed high school.738 Fredman 

argues that socio-economic rights should be ‘engendered’ or infused with 

substantive gender equality.739 In other words, substantive equality requires more 

than merely ensuring that women are granted socio-economic rights on equal terms 

with men. It entails reshaping socio-economic rights themselves.740 It would seem 

that until the underlying social and economic drivers are addressed a woman’s right 

to substantive equality will remain unrealised and she will remain vulnerable and 

marginalised. Furthermore, a lack of access to education for women is one of the 

most significant barriers that hinder enhancing skills that will allow them economic 

freedom.741 Being able to attain educational and economic participation in society 

are the essential elements to ensuring the empowerment of women. It could be 

argued that 25 years after the enactment of the Constitution it is time for socio-

economic rights to be integrated into the realisation of core fundamental rights, such 

as the right to equality. The recent matter of Equal Education and Others v Minister 

of Basic Education and Others742 in which the Gauteng Division of the Pretoria High 

Court granted a declaratory order against the Minister of Basic Education and the 

MEC’s of Education of eight provinces of South Africa to ensure that they, through 

the National School Nutrition Programme, provide a daily meal to all qualifying 

learners whether they are attending school or studying away from school during the 

Covid-19 lockdown in compliance with their constitutional and statutory duty, is 

instructive.743 It is an indictment that notwithstanding evidence that this programme 

was known to improve the quality of education and contributing to general health 

development by alleviating hunger; and funding not being a problem, it took a court 

order to force the State to do so. The Court held that the right to basic nutrition 

contained in section 28(1) of the Constitution is not subject to progressive realisation 

as may be the case for adults under section 27(1)(b).744 Further that in accordance 

with RSA v Grootboom,745 the State is under an obligation not to impair the right of 

 
738  Jewkes et al 2021 Int J Environ Res Public Health 5; Beattie et al 2020 PloS Med 21 found that 

just under half of the women (46%) had an education level of primary school or less.  
739  Goldblatt and McLean Women’s social and economic rights 4. 
740  Goldblatt and McLean Women’s social and economic rights 5. 
741  Ariyan https://www.news24.com/citypress/voices/education-and-technology-are-key-to-

bettering-the-lives-of-rural-women-20180830 (Date of use: 30 August 2021).  
742  Equal Education para 19. 
743  Equal Education para 2. 
744  Equal Education para 43. 
745  Government of the Republic of South Africa and Others v Grootboom and Others 2000 11 BCLR 

1169 (CC). 
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access to rights in the Constitution.746 It almost defies logic that litigation was 

necessary to confirm the nexus between the need for nutrition and the realisation of 

the right to education. It is submitted that in a similar fashion the right to substantive 

equality cannot be fully realised for those who sell sexual services without also 

realising the right to education and the concomitant socio-economic rights.  

The Constitution commits South Africans collectively to, among others, “heal the 

divisions of the past and establish a society based on democratic values, social 

justice and fundamental human rights.”747 The disjuncture between that to which we 

have collectively committed and what is provided to those most marginalised and at 

the fringes of society is most evident in the lived reality of the majority of AGYW who 

provide sexual services for sale to survive. The most basic needs resorting under 

Maslow’s hierarchy of needs are physiological needs (food, water, warmth and rest); 

and safety needs (security and safety); the absence of which are documented as 

drivers to entry into the sale of sexual services.748 These needs must be met before 

other fundamental yet less urgent needs, like love, esteem and self-actualisation 

can be met. 

With robust evidence of what works to prevent violence, it is unsurprising that the 

CSW at its Sixty-Fifth Session recognised that violence against women and girls is 

“rooted in historical and structural inequalities and unequal power relations between 

men and women”749 and that amongst others, structural drivers and the root causes 

of violence should be addressed through “enhanced prevention measures”.750 

Furthermore, finding that violence is a major impediment to achieving gender 

equality and empowerment and that it impedes the full enjoyment of all human rights 

and freedoms.751 Persistent structural barriers and compounding obstacles to the 

elimination of violence are hampering the achievement of the SDGs by 2030.752 The 

CSW focussed on the empowerment of women and girls, eliminating violence and 

achieving gender equality with a view to provide essential infrastructure and 

 
746  Equal Education para 44. 
747  Preamble to the Constitution. 
748  See footnote 34 above. 
749  UNESC CSW Women’s full and effective participation para 23. 
750  UNESC CSW Women’s full and effective participation para 61(p). The key role of prevention 

has been identified in the USAID Policy brief 2 1. 
751  UNESC CSW Women’s full and effective participation para 23. 
752  UNESC CSW Women’s full and effective participation para 34. 
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services, social protection and decent work for women as well as appropriate 

financing”.753 Pillar Two of the GBVF NSP commits South Africa to the achievement 

of a number of goals categorised under six pillars. Significantly Pillar Two is aimed 

at prevention and rebuilding social cohesion. This includes the roll out of evidence-

based prevention programmes; changed behaviour and social norms within key 

groups; strengthened programming that addresses the restoration of human dignity, 

building caring communities and responding to historical and collective trauma; and 

making public spaces safe and violence free for all, including women and 

children.754 

A disruption of the current status quo entails recognising that a number of, if not all, 

prevailing elements of the socio-economic context act as structural drivers to entry 

into the sale of sexual services.755 Many of these drivers are a result of the State, 

notwithstanding the availability of funds or partnerships, not intervening at critical 

stages of adolescent girls and boys; and young women’s life stages. Violence is 

interwoven across a woman’s life cycle. Society has given men the power to control 

and violate women’s sexuality and personhood.756 Society should therefore take 

responsibility alongside the State in taking that power away. 

4.3 Conclusion 

This chapter has sought to provide an objective overview of the historic and current 

criminalised legal approach to the exchange of sexual acts for reward in South 

Africa. It positions South Africa within its international and regional obligations to 

promote and protect the right to equality of women within the context of the Bill of 

Rights, particularly in respect of the injunction to curtail aspects associated with the 

“exploitation of prostitution” as required by Article 6 of CEDAW as it is incompatible 

with the equal enjoyment of rights by women and with respect for their rights and 

dignity, placing women at special risk of violence and abuse. These obligations 

include a commitment to take all appropriate measures, including legislation, to 

 
753  UNESC CSW Women’s full and effective participation 61(ff). 
754  RSA NSP on GBV and femicide 18. 
755  Confirmed in the recent research findings by USAID Policy brief 3 1–2.  
756  Oppenheimer Prostitution as the exploitation of women 64. 
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suppress all forms of trafficking in women, to address patriarchy and traditional 

stereotypes of women as sex objects as this contributes to gender-based violence.  

Pertinently, the chapter highlights the need to legislate and enact appropriate 

preventive measures to address the underlying causes of gender-based violence 

against women which includes the recognition of economic and social rights as 

required by CEDAW General recommendation 35 read together with General 

recommendation 19 which identifies poverty, inequality and unemployment as 

socio-economic drivers for entry into the sale of sexual services. 

This chapter further seeks to contextualise the socio-economic challenges which 

the majority of South Africans face, juxtaposed against evidenced-based research. 

Although the research shows that a complex matrix of drivers provides the 

scaffolding to entry into the sale of sexual services as children, with many engaging 

in the sale of sexual services inter-generationally; it also shows that buyers of sexual 

services are violent and more prone to be involved in other criminal activities. A 

common driver for both the seller and buyer of sexual services is sexual abuse as 

a child.  

This chapter has clearly positioned the policy underpinning the current legislative 

framework as a constitutionally permissible legislative choice which seeks to assist 

in preventing social ills such as child prostitution, trafficking in women and children, 

public health and other associated crimes. The nexus between the exchange of 

sexual services between adults and peripheral conduct; and trafficking or migration 

for sexual exploitation and child exploitation is shown as undisputable, with 

international and local experience providing clear evidence that the sale of sexual 

services cannot be neatly excised from child sexual exploitation or trafficking. 

This chapter has further documented the amendments made to and by the Sexual 

Offences Amendment Act, and the resulting policy uncertainty or future policy intent 

these amendments have caused. This chapter has also explored the need to reform 

the current law based on form and content. The trilogy of themes which underpin 

the global debate on what the appropriate policy and legal framework should be, 

have been interrogated against the backdrop of the legislative and socio-economic 

context in South Africa. It is argued that full decriminalisation would therefore not 

give effect to the right to equality, but rather an equality illusion, that is, equality in 
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name but not substance. Commoditising people who sell sexual services as sex 

objects not only runs counter to obligations in terms of CEDAW but counter to the 

aims of eradicating and preventing GBVF. 

Removing the criminal law entirely as is proposed in the recently published draft 

Sexual Offences Amendment Bill, 2022 may arguably leave all the opportunities for 

abuse and exploitation intact. A number of alternative options were presented. This 

chapter has therefore cogently contended that the application of the decriminalised 

legislative framework enacted in New Zealand may, due to the number of 

differences to the situational analysis of South Africa, prove to be expedient in the 

short term, but not for the long term. Given South Africa’s unique societal, economic 

and geographic context, decriminalisation would arguably bring about an expanded 

legal and illegal sex industry operating in parallel, in turn expanding the social ills 

and degradation inherent to and associated therewith.  
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CHAPTER FIVE 

RECOMMENDATIONS AND CONCLUSION 

5.1 Summary 

This chapter will draw some conclusions and attempt to put forward some answers 

to the research questions of this study. By way of overview and summary, the 

overarching purpose of this research as explained in paragraph 1.3 is threefold, 

firstly to determine whether reform of the current legislative framework regulating 

the exchange of sexual services and peripheral activities is required; secondly, 

whether only an amendment to the law is required or whether there are grounds for 

a change to the underlying policy of the legislative framework; and thirdly, to 

interrogate the context and the socio-economic determinants at work in South Africa 

and how an understanding thereof intersects with this area of the law and any 

consideration around policy change. This study seeks to incorporate an 

understanding of the root causes and socio-economic drivers that activate and 

oxygenate the exchange of sexual services and related conduct, with a view to 

presenting recommendations that recognise and address causative drivers as 

opposed to responding to the symptoms.  

Chapter one introduces the framework of the study as a legal and socio-economic 

comparative study of Canada, Sweden and India, interspersed with recent 

comparative research and findings applicable to selected jurisdictions that have 

elected to follow a regulated or decriminalised legal framework. In paragraph 1.1, 

this chapter positions the current policy and legislative framework as a 

constitutionally permissible policy option; provides a brief introduction to the current 

fragmented legislative framework in South Africa and documents the unfolding legal 

and associated developments informing law reform with a view to using this 

information to make proposals for legislative change in South Africa; mentions the 

four legislative models available for use in constitutional democracies; and identifies 

three global themes which underpin the theory of change in favour of a 

decriminalised system and considers whether these themes are applicable in the 

South African context. The complexity of finding a legal framework that is fit for 
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purpose for the unique country-specific context and multiplicity of intersecting 

themes is acknowledged. For this reason, it is argued that the rationale for law 

reform should be informed not only by the legal exigencies but by the unique socio-

economic; psycho-social and geographic context in which South Africa finds itself. 

After explaining the research problem in paragraph 1.2, the hope is expressed that 

infusing an understanding of comparative and local socio-economic factors into the 

narrative on law reform as predictors of entry into and exit from the sex industry from 

the perspective of the person found to be selling sexual services will contribute 

positively to the unfolding discussion on the need for policy change. Paragraph 1.3 

poses several research questions and hypotheses aimed at addressing the 

research problem and the purpose of the research. The hypotheses will be 

interrogated against the research in paragraph 5.3. Paragraph 1.5 presents the 

methodology as a logical-analytical, qualitative and comparative literature-based 

study. Paragraph 1.6 presents this thesis as a unique study as it not only analyses 

comparative legal systems but seeks to position these legislative choices against 

the backdrop of underlying socio-cultural and socio-economic challenges which act 

as drivers towards entry into the sale of sexual services and exploitative practices. 

It further analyses the rationale of these legislative systems within and against the 

context of the local and international arguments used to motivate for policy change 

and law reform i.e., arguments relating to the recognition of the sale of sexual 

services as work, health concerns, and exploitation by authorities. This analysis 

includes documenting current and unfolding events leading to law reform, including 

the recently announced Sexual Offences Amendment Bill, 2022, which seeks to give 

effect to a policy change towards a legal framework of full decriminalisation. 

Although a few postgraduate studies have given some attention to the underlying 

socio-cultural and socio-economic challenges or legislative frameworks, none have 

used the approach followed in this thesis. The chapter concludes with an outline of 

the chapter and a summary (see paragraphs 1.7 and 1.8). 

Prior to deconstructing the four primary legal frameworks chosen to address the 

exchange of sexual services for reward, namely criminalisation, partial 

criminalisation, regulation and decriminalisation, Chapter two clarifies that no law or 

regulation that is promoted into legislation is morally neutral (least of all that which 
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governs such a contentious topic). It further clarifies that the purpose of each law or 

regulation contains an implicit moral element, thereby discounting one of the 

refutation arguments used to dismiss any legislative model other than 

decriminalisation (see paragraph 2.1). As such, this chapter affirms the position held 

in S v Jordan that it is purely a policy choice as to which legislative framework is 

employed in a particular country. Paragraph 2.1 promotes the concept of evidence-

based policy-making with a view to producing long-term solutions rather than a 

short-term expedient resolution that responds to the symptoms and not the root 

causes. In accordance with NDPP v Phillips and Others, the point is made that 

weighty matters such as morality and policy should be interrogated and not merely 

dismissed as being ‘moral’ before a significant decision is made to change 

something as pivotal as a framework addressing the exchange of sexual services. 

It, however, points out that the parties to the current debate, both internationally and 

in South Africa, are in agreement that the stance taken on the sale of sexual services 

is no longer primarily about whether the sale of sexual services is immoral but 

centrally about equality and the dignity of the person selling the sexual service. 

Irrespective of the country or location, research has shown that most people selling 

sexual services are women and girls, and the majority of people buying sexual 

services and exerting dominance over these women are men (see paragraph 2.3). 

Globally, the prostitution system feeds on inequalities. Attainment of substantive 

over formal equality is a central tenet of this chapter and the thesis as a whole.  

Paragraph 2.2 further explores the historical approach to and current context of the 

exchange of adult sexual services for reward and as such serves to refute another 

myth and that is that opposition to decriminalisation is based on religious intolerance 

which is particularly pertinent given that South Africa is portrayed as a predominantly 

religious country. In this context, the study serves to illustrate amidst the practice of 

skewing texts, arguments, and counter-arguments to find support for an ideological 

stance, that it is necessary to interrogate such statements to ensure that the choice 

for a particular legislative framework is evidence based. The historical overview 

plotted from the third century BCE illustrates the bi-directionality of the international 

application of particular legislative frameworks, recognising that over time the 

legislative pendulum has swung to and fro across the spectrum between positions 

of criminalisation of all aspects of the exchange of sexual services for reward, and 
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decriminalisation of all aspects thereof with intermediate points of partial 

criminalisation or partial decriminalisation (regulation). In turn, it explains that the 

available evidence points to a complex intersection of the rights and vulnerability of 

particularly the person who sells sexual services, and the society in which this is 

done. Chapter two considers the historical regulatory approach coupled with health 

checks of only the person selling sexual services alongside the considerable power 

this gave to law enforcement and doctors, and the flaws inherent in this early 

approach. Pertinently paragraph 2.2 explains that the preferred legislative 

framework largely depends on the predominant societal response, and where 

applicable, the constitutional-law approach chosen by the legislature. This chapter 

further provides a brief explanatory overview of the decriminalised position in New 

Zealand, the reason being that this policy and legislative framework touted by 

advocacy groups for application in South Africa has recently been affirmed by 

Cabinet. Chapter two explains that various restrictions apply in New Zealand, 

namely the concomitant criminalisation of migrants or non-citizens who may not 

legally engage in the exchange of sexual services for reward; and prohibitions on 

advertising and for refusing to use condoms. Consequently, migrants and vulnerable 

sellers of sexual services (e.g., children and drug users) and victims of trafficking 

fall outside of the protection given under the proposed decriminalised dispensation, 

leaving them in a parallel illegal system and particularly vulnerable.  

Paragraph 2.3 identifies underlying causal and socio-economic drivers and 

considerations that should inform the suitability of a particular legislative response 

to the sex industry. This chapter cautions that although poverty and inequality often 

accompany unemployment and may be one of the drivers causing a woman to 

engage in selling sexual services, that on its own poverty should not be seen as a 

generalised predictive factor. Nevertheless, it is not contested that the choice of 

selling sexual services is in fact not a choice amongst a range of choices but is in 

reality a survival mechanism. It is also not contested that people who sell sexual 

services are vulnerable, are exploited, and experience harm such as discrimination, 

financial, sexual, physical, and psychological abuse, and violence. It would seem 

that at the heart of the matter are contested views on why people who sell sexual 

services experience heightened vulnerability, exploitation, and harm, as opposed to 

the causative drivers leading them to engage in the sale of sexual services; and if 
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and to what extent the law should be employed to address this vulnerability, 

exploitation and harm (see paragraph 2.3). 

This thesis submits that if the issue of morality and political preference is excluded 

from the debate, a handful of considerations remain, that if dealt with in the historical, 

socio-economic, and geographic context of a particular country may provide a 

country with an evidence-base to arrive at the most beneficial policy response and 

legislative framework for that country, for the people who sell sexual services, and 

society at large. It also suggests that adapting legislation without addressing the 

causal drivers will not bring about meaningful change, instead only providing a tidy 

solution on paper, for example focussing on visible symptoms like loitering on a 

street. It is submitted that for substantive, realisable change to occur, socio-

economic interventions and solutions often necessitate a dedicated budget and/or 

re-allocation of funds by the fiscus and tangible programmatic intervention at grass 

root level (in other words, structural change) (see paragraph 2.3).   

Chapter two further lists and discusses the three relevant global themes informing 

policy and law. Firstly, the narrative seeking to reframe the exchange of sexual acts 

for reward as ‘work’ in the true economic sense of the word, and particularly in an 

employment context, as opposed to the view that due to the coercive nature thereof 

that this transaction is inherently exploitative. Secondly, whether a particular legal 

framework promotes access to healthcare or has the unintended consequence of 

limiting or compromising access to healthcare for the provider of the sexual acts, 

and/or is contributory to the spread of HIV. Thirdly and finally, whether or not the 

chosen legislative system makes the person who provides sexual services more 

vulnerable to exploitation or abuse, either by the person who purchases the sexual 

service or a third party, such as the police (including arbitrary arrest), or a member 

of the public (see paragraphs 2.3.1 to 2.3.3). It is noted that the complexity of 

addressing the multi-layered and intersecting socio-economic drivers through an 

application of the law only may result in further problems or unintended 

consequences for various people involved in the ‘value-chain’ of selling sexual 

services or on the periphery thereof.  

Paragraph 2.4 documents that from the twentieth century there has been a growing 

realisation and disquiet regarding the intersection of the sale of sexual services, 
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trafficking and the sexual exploitation of children, and the vulnerability or unequal 

position that many women who sell sexual services find themselves in. It provides 

an overview of the key international instruments that regulate gender-based 

violence and how this intersects with the law in respect of the sale and purchase of 

sexual services. It documents that signatories to the 1949 Convention are expected 

in accordance with Article 1 to prohibit the exploitation of prostitution in all its forms 

(this includes abolishing brothels and criminalising third parties who profit from 

prostitution). It pertinently notes that prostitution is “incompatible with the dignity and 

worth of the human person” and may therefore be seen as a human rights violation. 

Notably and in line with the reasoning underpinning this thesis, paragraph 2.4 

reflects that Article 17 of the 1949 Convention requires States Parties to institute or 

encourage measures to prevent prostitution and to facilitate the rehabilitation and 

social adjustment of the victims of prostitution, through public and private 

educational, health, social, economic, and other related services. This imperative 

aligns with the aspirations found in the NDP and Report of the high-level panel on 

the assessment of key legislation (see paragraph 4.2.3). It proceeds to exposit the 

obligations under CEDAW and its General Recommendations which requires that 

all measures inclusive of the law and socio-economic measures should be 

harnessed to protect women and girls from sexual violence and commoditisation. It 

is notable that these instruments do not use terminology aligned with 

decriminalisation, rather opting to use the term prostitution. This chapter further 

documents the enactment of the Palermo Protocol and the injunction on States 

Parties to address the issue of demand in prostitution. It further considers the 

Decent Work Agenda in light of the ILO’s move towards decent work and 

employment and notes that the sale of sexual services is not recognised in this 

context. Furthermore, framed within the realisation of the SDGs, it is noted that UN 

Women is of the view that responding to the socio-economic drivers leading to the 

sale of sexual services, linked with sound education and skills is not an act of charity 

but social justice (see paragraph 2.4).  

Paragraph 2.5 provides a note on the role of language, terminology, and definitions. 

It explains that words and terms are often crafted and used to justify a particular 

ideology, and to reflect or shape the attitudes of people, oftentimes through popular 

or mass media. For this reason, the use of terminology is integral to the manner in 
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which policy and law are considered and decided on. It pertinently cautions that 

once the language being used has been changed to reflect a position of choice and 

agency, the underlying fundamental inequality, poverty and vulnerability of those 

selling sexual services is reduced, obscured, and may even be seen as denied (see 

paragraph 2.5). The terminology, however, does not change the harm and 

vulnerability so inherent in this practice though. This chapter ends with a summary 

contained in paragraph 2.6. 

Chapter three seeks to explore the legislative and regulatory framework, country-

specific socio-economic, demographic, and social drivers applicable to prostitution 

in Canada, Sweden, and India. As former British colonies, Canada, and India both 

have English common-law legal systems, very similar to the legal system in South 

Africa. The added value of Canada’s policy stance and legislative framework to 

South Africa is found in its shared constitutional norms, values and rights. The 

Swedish policy and legislative approach has been hailed by some as being 

successful in reducing the purchasing of or demand for adult sexual services, 

promoting the rights of people who sell sexual services and bringing about 

normative change in respect of patriarchal values, and is therefore considered not 

only deserving of but important to evaluate in seeking a context-specific approach 

in South Africa (see paragraph 3.1). It is instructive that the NSP of GBVF identifies 

patriarchal norms and values as contributory to GBV and flags the need to disrupt 

this system (see paragraph 4.2.3).  

Paragraph 3.2 documents the protracted strategic litigation embarked on in Canada 

v Bedford with a view to decriminalising the sex industry in Canada, which 

culminated in the enactment of the PCEPA and an amendment to the Criminal 

Code. The core focus of the legislative approach in Canada is to promote the 

Charter’s right to equality by criminalising the demand (those who purchase sexual 

services) and those who profit from these transactions, while decriminalising and 

providing support to those providing sexual services, thereby facilitating an 

opportunity to exit from prostitution. While the whole system is criminalised, the 

Criminal Code provides for a non-prosecution clause applicable to those who sell 

sexual services and those dependent on her who may be living off the proceeds of 

prostitution. The policy has shifted away from addressing the nuisances created by 

prostitution to incorporate two policy objectives, denouncing and deterring the 
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purchase of sexual services; and to address the safety of those selling sexual 

services by decriminalising certain crimes — an aspect which received particular 

attention in Bedford (see paragraph 3.2). The way this approach is crafted ensures 

that while the person selling sexual services is not criminalised, parallel legal and 

illegal systems are not activated as this remains illegal. This approach points 

towards the almost intractable intricacy of balancing the recognition of the limited 

agency of the person selling sexual services; harm reduction and discouraging the 

conduct, while at the same time acknowledging that it will not be totally eradicated. 

It is notable, as is currently the case in South Africa that the Canadian prosecuting 

authority uses a combination of legislation enacted to combat trafficking and 

receiving of a material benefit for prostitution under the PCEPA in cases of trafficking 

for sexual exploitation. The envisaged repeal of all offences contained in the Sexual 

Offences Act in South Africa may therefore remove an important component of the 

NPA’s effective prosecuting strategy (see paragraph 4.3). Canada’s legislative 

approach, which adapted to its context, follows the example set in Sweden, referred 

to as the “Nordic model”, whereby the sale of sex is technically legal, but the 

purchase thereof is criminalised. This Act purports to give effect to the CEDAW. 

It is further argued in paragraph 3.2.1 that the Canadian legislative framework gives 

expression to the socio-economic complexities underpinning and intersecting with 

or giving rise to the sale of sexual acts for reward in Canada, which was not the 

position before. The overwhelming majority of women found selling sexual services 

and at risk of being HIV positive are poor, indigenous First Nation, Metis, Inuit and 

migrant women. Alongside the Nordic model, Canada has adopted a human-rights 

model of poverty reduction which places a focus on the “basic right to food, shelter 

and employment — the essential necessities to live a decent life” (see paragraph 

3.2.1). In considering the challenges and gaps in the Canadian legislative approach, 

paragraph 3.2.2 concludes that the legislated approach acts as a barrier towards 

the dangers of a decriminalised approach. The dangers of a decriminalised 

approach are identified as legitimising third parties such as managers, bodyguards, 

drivers, or other third parties in prostitution as this neither improves the safety nor 

support of people who provide sexual services for sale, nor the harm in prostitution; 

that evidence based research has found that decriminalisation leads to competition 

to secure buyers, that the demand for and exposure to unsafe sexual practices 
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increases, and exacerbates the risk of violence; and that sex trafficking is said to 

have gone deeper underground, with women being moved more frequently, making 

it more difficult to police. Although Canada has embarked on a policy and legal path 

with a more holistic focus on socio-economic vulnerability and rights, the 

diametrically opposed views that the sale of sexual services is exploitation on the 

one hand and a choice on the other resolutely persists in Canada. The executive 

and legislature have however not indicated a need to engage or consider further 

change. 

Chapter 3 describes the legislative approach in Sweden, as found in the Swedish 

Criminal Code. Paragraph 3.3 explains that Sweden is hailed as the first country in 

the world to embrace a legislative model which asymmetrically criminalises 

prostitution and as such is positioned as one of only a few signatories to the Palermo 

Protocol to fulfil Article 9.5 which calls on signatories to discourage demand for 

trafficking which fosters the exploitation of women and children. The refinement of 

the policy position that the purchase of and peripheral economy around the 

purchase of sexual services is contrary to the right to equality has brought about the 

repeal of the Sex Purchase Act, 1999 and re-enactment with amendments in the 

Swedish Criminal Code in 2005. Following further refinement of the law in 2011, the 

legislature now provides that damages may be claimed from role-players who drive 

demand, i.e., pimps, traffickers, brothel keepers and those who seek to purchase 

sexual services (buyers). This approach recognises that third parties involved in 

prostitution take advantage of the inequality and vulnerability of the prostituted 

person for financial gain, and not for some altruistic reason (see paragraph 3.3). 

Furthermore, fines meted out against customers provide those engaging in the sale 

of sexual services with government-endorsed support paid for by the customers. An 

evaluation of the Swedish approach in 2016 found that not only had the change in 

law achieved the purpose of reducing the number of people engaging in the sale of 

sexual services, but that it had a normative effect on the attitudes of broader society 

on the acceptability of purchasing sexual services (see paragraph 3.3). Further 

studies have found that not only have the numbers of those selling sexual services 

not increased overall but that those found selling sexual services on the street have 

reduced by half. Paragraph 3.3.1 reflects that the overwhelming majority of people 

in Sweden who sell sexual services do so as a result of multiple vulnerabilities 
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including gender-based violence, childhood sexual abuse, migrancy and as a 

survival strategy. It is further explained that the Swedish model follows an integrated 

approach across its government structures — the police are trained and equipped 

to enforce the criminal law with awareness of the realities and consequences of 

prostitution; and funding is allocated to government agencies and non-governmental 

institutions to provide support to those selling sexual services in the form of drug 

rehabilitation, exit strategies, and long-term reintegration. This approach, which is 

focussed on the root causes of entry into the sex industry, allows those who sell 

sexual services to voluntarily access support to leave prostitution if they so wish 

(see paragraph 3.3.1). The efficacy of the current legislative framework continues 

to be criticised, primarily by advocacy groups in favour of full decriminalisation. It is 

however notable that Amnesty International’s global policy in favour of 

decriminalisation, has despite significant media coverage, been rejected by the 

Swedish chapter of Amnesty International. The overview provided in paragraph 3.3 

however indicates that any country wishing to consider this approach would need to 

do so being mindful of its own context, as has been done in Canada. 

Paragraph 3.4 reflects that gender inequality, poverty, rights, healthcare, and 

livelihood are central to the policy debates around the sale of sexual services in 

India. The Immoral Traffic (Prevention) Act (ITPA) criminalises activity and third-

party involvement in the sale and purchase of sexual services peripheral to the 

exploitation of prostitution e.g., brothel keeping, soliciting in public, living off of the 

earnings of prostitution or procuring a person for use in prostitution. The sale and 

purchase of sexual services is, however, not criminalised thereby positioning the 

policy and legal approach as partial criminalisation. The matter of Gaurav Jain 

confirms this interpretation of the law as women selling sexual services are 

considered victims of adverse socio-economic circumstances rather than as 

offenders in society. Consequently, a person found to be in prostitution may apply 

to be placed in a protective home, corrective institution or under the supervision of 

someone appointed by a magistrate if they need care and protection (see paragraph 

3.4). As trafficking of rural children into prostitution is particularly rife in India, the 

court significantly held that a child’s right to development is dependent on the 

eradication of prostitution and that prevention thereof is deserving of priority over 

rehabilitation. It is notable that the Indian Penal Code specifically and severely 
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criminalises a person in authority who abuses their position to engage in sexual 

intercourse with a person who is in prostitution, which provides a response to the 

third identified global theme on exploitation by those in authority. Paragraph 3.4.1 

exposits the socio-economic complexities underpinning and intersecting with or 

giving rise to the sale of sexual acts for reward in India. Amidst high levels of poverty, 

notwithstanding low unemployment, this analysis reflects that 40% of the estimated 

3 million people selling sexual services under this permutation of partial 

criminalisation are children. Although an analysis of the socio-economic 

determinants reflects that 80% of those selling sexual services are HIV positive, the 

model of peer-led education on HIV, albeit in a partially criminalised system, has 

been lauded as a model of best practice by the WHO resulting in a drop in infections 

and a rise in condom use. Notably this policy stance and legislative framework 

remains contested, with some arguing in favour of full decriminalisation, and others 

only to amend the living on the avails crime to ensure that adult dependent children 

do not fall foul of the law. Nevertheless, advocacy groups are prioritising the socio-

economic standing of those selling sexual services over legislative change; rather 

advocating for the right of people who sell sexual services to be documented first in 

order for them to acquire social services accorded to citizens. 

The overview of the diverse yet similar socio-economic drivers, in all the countries 

under review, and arguably any country in the world in which prostitution occurs, 

point to the complexities which underpin the introduction to and confinement to a 

lifestyle of selling sexual services for reward. The unique geographic context of each 

country has however led to context specific legislative and social responses, 

pointing towards the need for South Africa to do the same (see paragraph 3.5). The 

whole-of-society approaches employed in Canada, Sweden and India, while not 

perfect are instructive as to the way forward for South Africa.  

Chapter four seeks to provide an objective overview of the historic and current 

criminalised legal approach to the exchange of sexual acts for reward in South 

Africa. It positions South Africa within its international and regional obligations to 

promote and protect the right to equality of women within the context of the Bill of 

Rights, particularly in respect of the injunction to curtail aspects associated with the 

“exploitation of prostitution” as required by Article 6 of CEDAW and to guard against 

sex tourism as required by General recommendation 19, as it is incompatible with 
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the equal enjoyment of rights by women and with respect for their rights and dignity, 

placing women at special risk of violence and abuse. This chapter explains that the 

CEDAW General recommendations include an obligation for States Parties to take 

all appropriate measures, including legislation, to suppress all forms of trafficking in 

women, to address patriarchy and traditional stereotypes of women as sex objects 

as this contributes to gender-based violence. Notably it is reflected that the 

preamble to the Sexual Offences Amendment Act highlights the vulnerability of 

women and children to sexual offences and participation in adult prostitution and 

child sexual exploitation (see paragraph 4.3.2). Child prostitution was legislated as 

child sexual exploitation and asymmetrically criminalised in 2007, while the SALRC 

was tasked with investigating the most suitable approach for adults. 

Pertinently the chapter highlights the need to legislate and enact “appropriate 

preventive measures” “to address the underlying causes of GBV which includes the 

recognition of economic and social rights as required by CEDAW General 

recommendation 35 read together with General recommendation 19 (recognising 

the socio-economic drivers for entry into the sale of sexual services as poverty, 

inequality, and unemployment). As such this chapter presents an analysis of the 

complex socio-economic challenges at play in the country against the backdrop of 

the legislative shortcomings and implementation challenges that have been 

identified within the current legislative framework. It seeks to present a current view 

of developing governmental and civil society engagement and views on the need 

for legislative reform incorporating a GBV perspective. It then, against the backdrop 

of the very recent announcement that a decriminalised approach to the fullest extent 

possible has been proposed by the DoJCD and that the Bill has been approved by 

Cabinet for publication for comment, seeks to consider the suitability of such law 

reform in light of the unintended and deleterious effect that transposing a legislative 

framework, particularly such as decriminalisation could have in South Africa given 

the socio-economic and geographic challenges it faces (see paragraph 4.1). 

Paragraph 4.2 paints a very bleak picture of the prevailing socio-economic 

circumstances in South Africa.   

This chapter further seeks to contextualise the socio-economic challenges which 

the majority of South Africans face juxtaposed against evidenced-based research 

which shows that only an estimated 0.3% of people sell sexual services, 93% street 
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based, and that around 2% of the population have ever bought sexual services 

within the macro picture of extensive poverty and unemployment. Poverty on its own 

is evidently not an automatic prelude to selling sexual services. Although the 

research shows that a complex matrix of drivers provides the scaffolding to entry 

into the sale of sexual services as children, with many engaging in the sale of sexual 

services inter-generationally; it also shows that the most problematic area in respect 

of exposure to HIV and non-condom compliance occurs under AGYW and much 

older men. Furthermore, that buyers of sexual services are violent and more prone 

to be involved in other criminal activities. This chapter therefore pertinently points 

out that people who buy sexual services and those who profit off of these services 

pose the biggest threat to those who sell sexual services. Furthermore, that they 

stand to benefit the most from decriminalisation. The conclusion is drawn that 

decriminalisation would therefore not give effect to the right to equality, but rather 

an equality illusion, that is, equality in name but not substance. 

This chapter has further documented how the Sexual Offences Amendment Act was 

amended through the inclusion of section 11 in 2007 to provide formal equality in 

respect of the dual criminalisation of the buyer and seller of sexual services. It has 

also noted that depending on how it is argued policy uncertainty or future policy 

intent seems to have crept into the Sexual Offences Amendment Act through recent 

amendments to the Act. On the one hand child prostitution is asymmetrically 

criminalised in section 17 of the Sexual Offences Amendment Act as child 

exploitation and on the other hand the definition of ‘sexual offence’ inserted in the 

chapter dealing with the National Register of Sex Offenders in 2022 excludes all 

adult prostitution related crimes contained in the two Acts. Essentially the latter 

amendment ensures that certain convicted brothel owners, pimps and purchasers 

of sexual acts may be legally employed and have access to any of the prohibited 

employment categories, e.g., a crèche or university dormitory listed in the part falling 

under the NRSO.  

This chapter weaves the recommendations of the SALRC, which were based on 

extensive research and consultation, into the fibre of the discussion of the current 

status of South African law. It reflects on case law indicating that the existing 

criminalised legislative approach and the provisions underpinning legislation are 
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constitutional and points out that the shortcomings of the existing law seem to be 

based more in form than content. With regard to form, having the law in two pieces 

of legislation with the Sexual Offences Act already in a state of partial repeal replete 

with archaic language is indicative of a need to tidy the statute book. Therefore, in 

respect of form a case is made for the repeal of the Sexual Offences Act irrespective 

of any policy change. With regard to content, this chapter has further considered 

whether the central arguments which identify challenges and gaps in the current law 

and which are used as motivation for a change in policy, particularly in favour of 

decriminalisation, point to intrinsic flaws in the law, are structural, or relate to 

implementation of the law. The trilogy of themes which underpin the global debate 

on what the appropriate policy and legal framework should be, have been 

interrogated against the backdrop of the legislative and socio-economic context in 

South Africa. The chapter firstly argues that there are unintended consequences of 

repositioning the sale of sexual services as work, the first of which is that the promise 

of labour rights will be follow for those who cannot secure an employment contract 

due to substance abuse or mental health challenges or operate as independent 

contractors and for those who are not legally allowed to work due to their status in 

the country. It secondly demonstrates that significant strides have been made in 

removing barriers to health services and specifically in respect of the prevention, 

transmission and treatment of HIV and STIs. Thirdly it shows that strides have been 

made through non-legislative measures, a number of which were recommended by 

the SALRC, such as the issuing of National Instructions and sensitivity training to 

prevent the abuse of power by law enforcement. The analysis arrives at the same 

conclusion as that of the Constitutional Court in Jordan where it was held that the 

flaws in application do not establish that the law is constitutionally defective. 

Sub-paragraph 4.3.2 presents 3 models which depict comparative country 

demographics with a view to presenting a visual comparison of South Africa in 

contrast with that of Canada, Sweden, India and New Zealand. The differences are 

starkly apparent. It is evident that while South Africa, with the exception of Sweden, 

shares a common legislative heritage with the countries reflected above its 

geographic placement, with numerous and porous borders present situation specific 

considerations such as illegal and legal migration and trafficking for sexual 

purposes. This is particularly pertinent where the decriminalised legislative model in 
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New Zealand, which has no land borders, does not allow for non-citizens to sell 

sexual services. The high levels of poverty and unemployment in South Africa 

compared to those of the comparative countries reflects the need to consider what 

the impact would be of transposing this model into the current demographic. If a 

policy shift is brought about but the context in which a particular legislative 

framework is successfully applied in another jurisdiction is not understood, then the 

policy transfer will fail.  

This chapter has shown that the removal of the criminal law in its entirety as in the 

recently proposed draft Sexual Offences Amendment Bill, 2022 will arguably leave 

all the opportunities for abuse and exploitation intact. It may in fact, depending on 

the change in policy towards decriminalisation in its fullest form (much wider than 

that found in New Zealand), lead to unintended further harms and exploitation, 

particularly for those most vulnerable and marginalised. Furthermore, this chapter 

points out that although some of the dangers are inherent to the sale of sexual 

services and are therefore impervious to any change in law or policy, international 

best practice would show that various forms of partial criminalisation as found in 

Canada and Sweden, whereby the demand and peripheral economy are 

criminalised, coupled with targeted social services bring about normative change in 

society, attainment of substantive equality and reduction in exploitation. This 

outcome is particularly attractive in light of its alignment with goals of the NDP and 

the concerted efforts that are being made to address the scourge of GBVF in the 

country.  

This chapter has therefore cogently contended that the application of the 

decriminalised legislative framework enacted in New Zealand may, due to the 

number of differences to the situational analysis of South Africa, prove to be 

expedient for the short term, but in the long term entrench a conclusive and potent 

message that a woman’s body may be commodified, thereby undoing decades of 

advocacy aimed at ensuring that women are treated equally, with dignity and 

respect.  
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5.2 Recommendations 

The underlying premise in this research has been that this is a complex problem 

that should be approached with full recognition of the unique country-specific 

context and multiplicity of socio-economic and geo-spatial themes that intersect with 

poverty, unemployment and inequality. In striving to find a suitable context specific 

approach to the sale and purchase of sexual services in South Africa, consideration 

was given to the policies; legislative frameworks; socio-economic context; and 

current developments in Canada, Sweden and India interspersed with pertinent 

research on certain countries that have adopted regulatory or decriminalised 

legislative frameworks. With a view to focusing on addressing the underlying causes 

or socio-economic drivers to entry into the sale of sexual services and finding an 

evidence-based solution aimed at better long-term outcomes that deal with the 

underlying socio-economic problems and drivers to entry into the sex industry, the 

following recommendations are made, some in the alternative: 

5.2.1 Determine social norms by way of national poll and provide space for 

meaningful engagement 

From the narrative contained in this study, it is evident that pressure has 

successfully been brought to bear by advocates of full decriminalisation on the 

SANAC and gender machinery structures to skew the incorporation of commitments 

towards a policy change in favour of decriminalisation. The initial non-inclusion of 

this matter in the 24 GBVF demands and the reworking of a commitment to consider 

“policy in favour of decriminalisation” towards a demand for legislative change of the 

same, across the SANAC and GBVF NSPs is indicative of a silo-sector specific 

approach (see paragraph 4.2.2.2 and paragraph 4.3.2). The incorporation of sector 

specific terminology aligned to decriminalisation in documents which purport to be 

national strategic plans and which include dedicated sections on behavioural and 

normative change aimed at disrupting patriarchy, without inclusive consultation, 

arguably frames these strategies as silo-sector specific strategies and serves to 

draw these processes and the commitments contained therein into question. 

Against the evidence of child abuse being a predictor for selling and buying sexual 

services and extreme violence, including sexual violence against intimate partners 
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by buyers, the normalisation of this conduct as a commodity which can be traded 

stands in stark contrast with the call to eradicate GBVF. This matter is of national 

interest and concerns society broadly. Changing policy, particularly where the 

legislative approach has been found to be constitutional, should be based on 

meaningful and inclusive consultation of all views and take all role-players into 

consideration.  

Notwithstanding the extensive consultation conducted by the SALRC which is 

reflected in its report, the mandate given to the DoJCD by the JCPS Cabinet to again 

consult broadly before arriving at a policy position; the stance taken at the ANC’s 

54th Conference that while the person selling sexual services must be protected, a 

high-level discussion and engagement with relevant multiple stakeholders must be 

held, and that society should be engaged to determine the societal norm; and that 

of the High-Level Panel calling for Parliament to in turn facilitate meaningful and 

effective public participation in the legislative and policy-making cycle reflects an 

understanding by policy makers and advisers of the complexity of this issue. The 

Panel also warned about developing laws ‘in silos’, rather than adopting a cross-

sectoral and integrated approach. This issue is particularly deserving of a whole-of-

society and whole-of-government approach. The views of the general public while 

not necessarily determinant should be considered carefully before a change of the 

proposed policy on decriminalisation is imposed on society, particularly where it may 

have significant ramifications for shared public space and life; and safety of women 

and children; and further vulnerabilisation of already marginalised sub-populations 

like illegal migrants. Although the draft Sexual Offences Amendment Bill, 2022 has 

been published for comment by the DoJCD in the Government Gazette, as has 

become practice before tabling legislation in Parliament, it is suggested that more 

may be expected for the consultation to be meaningful. DoJCD could prepare 

information sheets to facilitate the request for comment. These sheets should 

preferably contain objective information on the available policy and legislative 

choices together with the benefits and challenges of each so that the public have an 

informed base point from which to provide comment. Consideration should also 

arguably be given to reaching particularly rural areas without access to electronic 

tools; those who sell or have sold sexual services but may face barriers to submitting 

written comment; and those communities in which it is prevalent. The movement of 
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young women from poverty-stricken areas in search of work opportunities coupled 

with other life-experiences including interrupted education are barriers to consider 

when inviting comment and the manner in which it is done.  

5.2.2 Convene a cross-cutting inter-governmental task team to ensure 

meaningful and effective mapping, consultation and harm reduction  

It is suggested that, given the significance of the proposed shift in policy from one 

bookend of criminalisation all the way across to the other bookend of the spectrum 

to decriminalisation; the impact on society and government as a whole in respect of 

this socio-economic problem, including health, crime and safety; should include the 

convening of a cross-cutting inter-governmental task team to ensure meaningful and 

effective mapping, consultation and harm reduction with the aim of enacting a 

National Strategic Plan for Prostitution or to incorporate the strategy in the National 

Policy Framework in the Sexual Offences Amendment Act. It could be initiated by 

convening a high-level meeting of the Inter-sectoral Committee for the Management 

of Sexual Offence Matters, particularly including the relevant officials from the 

DoJCD, the SAPS, Correctional Services, Social Development, Health and the NPA, 

as provided for in the Sexual Offences Amendment Act. Furthermore, that 

participation in this Committee should be augmented by members of the KwaZulu-

Natal Human Trafficking Prostitution, Brothels and Pornography Task Team with a 

view to understanding the intersectionality of this socio-economic problem, the 

available remedies and where apposite to incorporate this approach into the national 

policy framework.  

Representation from the DHA should be included where necessary to design an 

intervention to address the barrier created by people found selling sexual services 

who cannot access other employment as a result of not having birth or identification 

documents. Removing this barrier has proven successful in India where it has 

unlocked access to social services (see paragraph 3.4.2). The inclusion of those 

selling sexual services and their children in the DSD’s behavioural change program, 

together with existing and projected service delivery should be assessed for 

intersectional opportunities for dove-tailing with the DHA initiative to assist with 

identification documents and any services focusing on mental health by the 

Department of Health. Extending participation in the Committee to the Department 
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of Public Works would seek to address initial challenges of homelessness where a 

person is operating from the street or would be homeless if they chose to exit. 

Providing those who sell sexual services with alternatives should recognise the 

basic need for employment, housing and food thereby realising the needs identified 

in Maslow’s hierarchy of needs. Arguably the Departments of Basic and Higher 

Education would have a role to play too. Those wishing to exit from selling sexual 

services need to be given the tools, education and assets to become successful. 

The promotion of inclusive economic growth and employment in alignment with the 

goals of the NDP before 2030 will only be met if sound education and skills are 

provided. A multi-sectoral approach addressing socio-economic drivers has proved 

successful in Canada, Sweden and India as alluded to in Chapter three. 

It is envisaged that any initiative of this nature aimed at only those who sell sexual 

services may be questioned, as they represent only 0.3% of the broader population 

and therefore only a small percentage of all persons living in poverty and 

experiencing unemployment. For this reason, it should form part of a broader plan 

striving towards prevention through the realisation of socio-economic rights in the 

country. This approach would align with South Africa’s commitment under CEDAW 

to harness socio-economic measures to protect women and girls from sexual 

violence and commoditisation. It is intuitive that the solution to this socio-economic 

problem should be found in changing the socio-economic context. It is 

acknowledged that the non-legislative recommendations contained in the SALRC 

report, together with collaboration through SANAC structures have notably found 

expression in several positive developments such as the SAPS National Instructions 

and training in SAPS and for healthcare providers. It is suggested that the remaining 

non-legislative recommendations could be considered for further implementation.  

5.2.3 Enact a new Adult Prostitution Reform Act or consolidate these offences in 

a dedicated chapter in the Sexual Offences Amendment Act 

It is trite that the current legislative approach has been found wanting and that a 

change in form and content is required. At the core of this debate is the uncontested 

truth that in South African society women are vulnerable, marginalised, subject to 

violence, and constrained choices. The solution, in its most elementary form, is to 

ensure that women are safe, are equal and treated with dignity.  
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It is recommended that the problem of legal and policy uncertainty and inconsistent 

language usage caused by the current fragmented legislative approach should be 

addressed by repealing the Sexual Offences Act in its entirety; repealing section 11 

of the Sexual Offences Amendment Act; and enacting a new Adult Prostitution 

Reform Act in which these crimes are re-enacted with the necessary change to 

language. Alternatively, that the Sexual Offences Act should be repealed in its 

entirety and placed together with section 11 of the Sexual Offences Amendment Act 

in a dedicated chapter in the Sexual Offences Amendment Act with the necessary 

changes to align the language with that of the latter Act. This will consolidate all 

matters relating to the exchange of sexual services and peripheral matters in one 

Act or in one chapter thereby consolidating a criminalised approach, bringing about 

legislative certainty with regard to form.  

Regarding content, it is recommended that a non-prosecution clause in respect of 

the person selling sexual services be enacted to bring about substantive equality 

through the use of an asymmetrical system of criminalisation similar to that in 

Canada, without legalising this aspect of the exchange. The Canadian approach is 

particularly attractive as it is human rights and value based and acknowledges the 

harm and vulnerability that people who sell sexual services are exposed to, while 

holding those who are primarily responsible for ongoing harm, i.e., buyers and third 

parties such as pimps and brothel owners to account. It is also framed in such a way 

that it ensures that those who sell sexual services will not fall foul of the law, but at 

the same time will not provide an additional incentive for economic migrants, 

smuggling or trafficking for purposes of sexual exploitation.  

The announcement that those selling sexual services would be included in the 

DSD’s behavioural change program no longer makes it necessary to provide a state-

budgeted for nexus for such assistance. For this reason, while the reasoning which 

underpinned the recommendations in the SALRC report is supported, it is submitted 

that in light of the evidence that the Nordic model has not only reduced numbers but 

positively impacted on patriarchal norms and values in Sweden, that the concern 

expressed by the SALRC regarding the Nordic model has been allayed and that the 

proposal for criminalisation coupled with diversion is no longer needed to give effect 

thereto.   
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It is further recommended that the non-prosecution of the person selling sexual 

services should be accompanied by the activation of a process whereby any criminal 

record for a prostitution related offence may be expunged. 

The impact of certain crimes may need to be augmented. For example, section 

20(1)(a) of the Sexual Offences Act criminalises any person knowingly living wholly 

or in part on the earnings of prostitution. It is not coupled to an age differentiator or 

exceptions which means that if a pimp, third-party beneficiary, child, parent, or 

young sibling were aware of the source of income that they would fall foul of this 

provision. Section 56(5) of the Sexual Offences Amendment Act provides a defence 

to such a charge in respect of child sexual exploitation, namely if the accused is a 

child and not committing another offence in respect of the child sexual exploitation, 

for example, in the context of a child-headed household they are exempt. As this 

has been identified as a matter deserving attention in India, it is submitted that 

particularly this aspect requires revision in a similar fashion as provided for in section 

56(5). 

Consideration should be given to the inclusion of a clause giving effect to the re-

direction of any fine issued to offenders in respect of this law to a fund dedicated to 

addressing counselling, training or upliftment of people wishing to exit a lifestyle of 

selling sexual services. This could include monetised assets that are seized under 

POCA in these matters. Alternatively, provision could be made for the institution of 

civil damages against buyers as is done in Sweden. 

It is further recommended that for purposes of police accountability a clause 

prohibiting engaging in sexual conduct with a person who sells sexual services 

should reflect this as an abuse of authority with the requisite penalties as is done in 

India. 

The retention of a criminalised system in respect of buyers and third parties will 

mean that reconsideration should be given to the recent exclusion from the National 

Register for Sex Offenders for those who purchase sexual services and third-party 

actors, such as pimps and brothel owners. The violent and misogynist 

predispositions and acceptance of rape myths of and by particularly buyers has 

been reflected on in evidenced based research. Although child and adult prostitution 

are dealt with separately in law, due to social and structural drivers, including child 
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sexual abuse, they are interwoven. There is therefore sufficient reason to justify 

placing a restriction on this category of offenders from employment where they have 

access to children or vulnerable persons as recently defined in the Sexual Offences 

Amendment Act, Amendment Act of 2021. 

It is reasoned that this approach, coupled with socio-economic interventions through 

a multi-sectoral approach by government will provide opportunities for new and 

different choices, such as inclusion in the formal economy as envisaged by the NDP. 

It will address the root causes of engaging in prostitution; prevent repetitive arrests 

of persons selling sexual services; meet the obligations under CEDAW, including 

that of combating violence against women and exploitation by third parties. It is a 

given that this recommendation is not aimed at, nor can it eradicate prostitution — 

but it may bring about significant reduction thereof through the targeting of the 

demand which drives the selling of sexual services and the provision of unsafe sex 

as required by General recommendation 24 of CEDAW. 

It is submitted that a policy of decriminalisation in the form of the New Zealand or 

related legislative model is designed for a socio-economic context that does not 

exist in South Africa. Positioning the selling of sex as work brings about formal and 

not substantive equality. Due to the underlying socio-economic drivers causing the 

sale of sexual services, particularly that of childhood sexual abuse of both parties to 

the transaction, it will remain economically unviable and inherently exploitative due 

to the private nature of the exchange. The same socio-economic drivers and 

challenges, such as the porous borders, high unemployment, poverty and inequality, 

will remain and in fact capacitate the churning out and replacement of vulnerable 

people to satisfy a normalised system of supply and demand. A narrow focus on 

labour rights side-steps the difficult presence of the patriarchal and violent society 

South Africans find themselves in. Legalising will not address the power imbalance 

or reduce the demand for unsafe or high-risk sex; it will normalise coercion and the 

expendability of women; it will further increase demand locally and internationally. It 

is particularly concerning that a policy which repeals all crimes, includes the repeal 

of crimes for example of procuring or enticing a person to be sold for sexual services 

(section 10 of the Sexual Offences Act) and the detention of a person against her 

will for the same purpose (section 12 of the Sexual Offences Act) and for living off 

the earnings of the sale of sex by another person (section 20(1)(a)) — conduct that 
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is arguably not in the best interest of the person being sold for sexual services. While 

this may constitute a charge of rape, it does not go the core of the crime that has 

been committed against a person in these circumstances.  

Another concerning aspect is that this manner of repeal would allow for soliciting 

and commission of the exchange of sexual services in public (section 20 of the 

Sexual Offences Act) contrary to the rights and well-being of children and the rights 

of the general public. Proponents of decriminalisation acknowledge the expansion 

of the problem caused by legalisation. Comparatively in regulated countries such as 

the Netherlands and Germany violence continues unabated. Decriminalisation does 

not neatly excise prostitution from other criminal activities associated with organised 

crime. One should also be mindful that if the law is changed too drastically without 

consideration of the impact on communities who are already pushing back against 

brothels in their neighbourhoods for example, it may have the unintended 

consequence of society resisting the change and a resultant negative social 

response. 

5.3 Conclusion 

The overarching purpose of this research has been to establish whether a change 

in policy and in the legislative framework in respect of the exchange of sexual 

services and peripheral offences is needed in South Africa. It has through a 

comparative analysis of country specific socio-economic factors determined the 

impact of legal systems in Canada, Sweden and India and considered the suitability 

thereof for application in South Africa. Given the recently announced policy shift 

towards decriminalisation the impact thereof has been factored into the discussion. 

This research was focussed on answering the research questions underpinning the 

hypotheses posed in this study. In conclusion, it can be stated that the research 

questions of this thesis have been answered, and the hypotheses proved. 

The hypotheses underlying the research in this study are the following: 

• Having two pieces of nationally applicable law on the statute book criminalising 

sexual offences (including the exchange of sexual acts by children and adults) 

coupled with vociferous lobbying to either partially or totally decriminalise this 
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behaviour has led to much uncertainty and confusion, not only for law 

enforcement but for the general public as well.  

The study has shown that there is neither a single codified law to address all sexual 

offences nor a single statute regulating the sale and purchase of sexual acts and 

peripheral activity. Currently the law criminalising the sale of sexual services and 

peripheral offences such as keeping a brothel, living off the earnings of prostitution, 

detaining a person against their will for purposes of prostitution and soliciting is 

contained in the Sexual Offences Act and the criminalisation of the purchase of 

sexual services is criminalised in section 11 of the Sexual Offences Amendment 

Act. The effect has been that all common law offences and the bulk of the statutory 

offences, except for the adult prostitution offences contained in the Sexual Offences 

Act, have been repealed and re-enacted with the necessary changes into the Sexual 

Offences Amendment Act. Section 11 was incorporated during the parliamentary 

process on the aforementioned Act to provide formal equality following the Jordan 

case to provide certainty that the purchasing of sexual services was equally 

deserving of censure.  

Following the publication of the SALRC report on adult prostitution and the proposal 

of law reform in the alternative by way of two draft Bills, the fragmented legislative 

approach has been the method available to law enforcement. However, arguably 

due to the vocal lobbying and familiarisation through the media of the term ‘sex work’ 

by proponents in favour of decriminalisation, uncertainty has crept into the law 

enforcement response. Notwithstanding the enactment of the Sexual Offences 

Amendment Act in 2007, National Instructions on prostitution by the SAPS were only 

enacted in 2018, following the SALRC’s non-legislative recommendations in this 

regard, to deal with these crimes. Bearing witness to the uncertainty caused by the 

protracted time taken to confirm the policy in this regard and the growing awareness 

of the drivers giving rise to and the vulnerability experienced by those who sell 

sexual services, this instruction focusses on coercion and the use of offences 

contained in the TIP Act in respect of sexual exploitation and seems to frame the 

response through this lens. Increasingly law enforcement has with great effect used 

a combination of offences spanning the Sexual Offences Act, the TIP and POCA to 

curb particularly nefarious acts in which women are being exploited for sexual 
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purposes.  

• The legislative framework that currently regulates the exchange of sexual acts 

for reward by adults within the larger framework of all statutory and common 

law sexual offences is not only fragmented, but the Sexual Offences Act has 

already been partially repealed with the remaining sections on the exchange 

of sexual acts for reward by adults and related offences awaiting review. 

This study has provided an historical overview of the legislative reform resulting in 

the enactment of the Sexual Offences Amendment Act in 2007 and the overarching 

mandate given to the SALRC to codify all sexual offences in one statute. 

Consequently, the crimes committed by certain children in the Sexual Offences Act 

were repealed and re-enacted in section 17 of the Sexual Offences Amendment Act 

as child sexual exploitation, thereby asymmetrically criminalising all role-players 

with the exclusion of the children involved and any child living off the earnings of the 

prostitution where they were not committing a related offence. The only offences 

remaining in the Sexual Offences Act, replete with outdated and vague language 

relates to the sale of sexual services by adults and related crimes, with the exception 

of the person buying the sexual service. The crimes particularly relating to the 

keeping of a brothel and living off the earnings of prostitution which are contained in 

the Sexual Offences Act are, notwithstanding the fragmented nature thereof, being 

used to combat GBV in the context of the exploitation of women for sexual purposes. 

As referred to earlier a combined legislative approach is followed. 

As noted under the first bullet above, the fact that policy uncertainty may have 

impacted on implementation does not mean that the crimes contained in the partially 

repealed Sexual Offences Act have not served a useful purpose in combating sexual 

exploitation as evidenced in cases such as S v Onyekachi Okechukwu Eze. The 

deduction that these offences are best repealed totally and not re-enacted, without 

considering that changing the legislative framework to apply a policy solution shown 

not to be similar to the South African context, may not only result in a number of 

negative outcomes but may exacerbate the harm experienced by those who sell 

sexual services and the communities in which they do so.  
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The decriminalisation model applied in New Zealand (which in itself is not a totally 

decriminalised system) and the regulation model followed in Germany and the 

Netherlands have been shown to have a number of flaws within their own context. 

A decriminalised framework will not provide automatic protection from labour 

legislation to the many people who sell sexual services from the street as 

independent contractors. Based on the reasoning in this study this framework does 

not align with the aims of the ILO’s Decent Work Agenda, the Decent Work 

Programme for South Africa or the New Growth Path which seeks to provide decent 

and productive work that will contribute to reducing inequality and defeating poverty. 

The lack of food and payment in drugs in the Eze matter provides insight into the 

reasoning that the sale of sexual services does not provide a financial pathway out 

of poverty and economic instability. It is submitted that endorsing a modified version 

of the Nordic model where provision is made for a non-prosecution clause in respect 

of the person selling sexual services would remove the harms experienced through 

arbitrary arrest and detention by law enforcement and more easily facilitate access 

to healthcare. The sale of sexual services can therefore hardly be recognised as a 

means to secure a living or be accepted as decent work.   

• The existing legislative framework regulating the sale and purchase of sexual 

acts in South Africa is not adequately or coherently implemented. 

One of the arguments put forward in favour of policy change is that the arrests and 

prosecution of crimes in terms of this fragmented legislation is negligible and that 

the women selling sexual services are unfairly targeted thus infringing on the right 

to freedom and security of the person. The same argument was presented in the 

Jordan matter but dismissed. The Constitutional Court however held that incorrect 

application of the law does not establish a constitutional defect in the law (see 

paragraph 4.2). It stands to be noted that there are pockets of excellence such as 

the HPPB Task Team and that a number of successful prosecutions have flowed 

from this multi-sectoral collaborative approach to cases through a combined use of 

the Sexual Offences Act, the POCA and the TIP Act. It would however seem that 

section 11 of the Sexual Offences Amendment Act and therefore the demand that 

drives the exploitation may not have received equal attention. An established reason 

for this is unknown but may be ascribed to the lack of a clear strategy across 
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government on how to deal with this social problem. A credible reason could be that 

law enforcement officials are part of the societies they police and therefore their 

views are shaped by the same patriarchal norms and values which are so accepting 

of GBV and underpin social and economic discrimination.  

• The root causes and vulnerabilities or depravation which flow from or 

compound the effects of the root causes often result in people being trapped 

in a lifestyle they do not choose but have no way of escaping on their own. 

The root causes underpinning this social phenomenon are a complex interplay of 

poverty, inequality, unemployment and GBV, most often (but not always) 

accompanied by a history of early sexual abuse and family breakdown. The 

comparative analysis across Canada, Sweden, India and South Africa has shown 

that globally there is an interplay between a number of similar factors which underpin 

entry into the sale of sexual services. Poor, indigenous or marginalised women who 

have experienced sexual abuse and GBV as children are however most likely to find 

themselves in this situation (see paragraphs 3.2.1; 3.3.1; 3.4.1 and 4.2.1). The 

determinants involved in a person selling sexual services can rarely be neatly 

compartmentalised. The context of a country is instructive. For example, in South 

Africa its history of physical and educational segregation has resulted in structural 

poverty, inequality and unemployment. These severe socio-economic challenges 

have disproportionately impacted black women who are often found along the fault 

lines of society. In Canada, Sweden and India the vulnerability of those selling 

sexual services has been acknowledged and a multi-sectoral approach in various 

forms has been embarked on to provide people who sell sexual services with a way 

to exit and with alternative means to generate an income.  

Substance abuse presents a number of barriers. If the person selling sexual 

services does not use substances (alcohol or drugs) prior to selling sexual services, 

they inevitably do once they start selling sexual services with the added danger of 

contracting HIV and STIs due to their inability to negotiate condom use. This 

category of persons remains particularly vulnerable irrespective of the legislative 

framework. In a decriminalised setting, a person addicted to drugs would arguably 

not find employment in a legal establishment and would form part of the parallel 

illegal sector. Comprehensive health initiatives focussing on the broader health 
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needs of people selling sexual services, and which arguably keep them trapped in 

the cycle of funding substance addiction through the sale of sexual services, 

deserve attention and intervention. 

• The sale and provision of sexual acts for reward may be associated or used 

as a front for other criminal activities such as money laundering, gun running 

and drugs further exacerbating the vulnerability of those providing sexual acts 

for reward.  

The intersectionality of the sale of sexual services, the peripheral economy 

associated with this and other criminal activities, particularly distribution of drugs is 

prevalent globally. The cases of S v Onyekachi Okechukwu Eze and S v Abba and 

Others provide examples of the entanglement with third parties and other aspects 

of organised crime. In the S v Onyekachi Okechukwu Eze matter, the court 

pertinently noted that prostitution and drugs are “big business for traffickers”. In this 

matter the accused was convicted of trafficking, living off the earnings of prostitution, 

keeping a brothel, rape, and for supplying drugs. Research has shown that buyers 

of sexual services engage in heightened criminal activity and are known to purchase 

drugs from pimps or brothel owners through the person selling the sexual services 

as evidenced by Grootboom in her book. Farley in her 2022 study reveals that 

German buyers of sexual services, in a legalised system, have committed 

significantly more crimes across the spectrum, including drug offences and GBV. 

The women who sell sexual services are seen as commodities in this illegal 

economy. 

• The causative drivers include demand and economic gain by third parties such 

as pimps, brothel owners, organised criminals and people living off the 

earnings of prostitution who exploit vulnerable people into selling sexual 

services for their gain. These third parties have a vested interest in legalising 

the sale of sexual services but are not dependent on it as they are equally 

adept at operating in the criminal sphere.   

If the legislative framework decriminalises the buyers and peripheral economy, then 

brothel owners and pimps may be considered to be legitimate business owners or 

labour brokers. If they were to register their businesses and pay tax on profits from 
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the sale of sexual services, this would provide a legal front for the associated activity 

which arguably generates greater funds. It would also make it much more difficult 

for law enforcement to disrupt these activities as they would not have a lawful reason 

i.e., probable cause for entry into brothels to investigate for victims of trafficking for 

sexual exploitation or for child exploitation. The Netherlands has recorded an 

increase in organised crime, trafficking, and exploitation; and New Zealand has 

recently been placed on the TIP Tier 2 with its indigenous children identified as most 

at risk for sexual exploitation. The assumption that a decriminalised legislative 

framework coupled with a regulatory framework in respect of labour would 

incentivise illegal establishments and operations to enter the formal economy and 

to promote dignity at work may however not realise, as any third party with a criminal 

record for any other or associated crime may be excluded from a legal regime. They 

would therefore continue to operate in the criminal sphere as they have done. The 

people who are ‘employed’ to sell sexual services in legal and illegal establishments 

would remain vulnerable due to the various drivers that have resulted in them selling 

sexual services. For example, in the S v Onyekachi Okechukwu Eze, the court 

observed that the accused had recruited women who were already addicted to drugs 

and had sustained their dependence as part of his control over them.  

• The historically-patriarchal system at play in South Africa and the concomitant 

high levels of GBV contribute to the harm, vulnerability, and commodification 

of those providing sexual acts for reward.  

South Africa has been dubbed the rape capital of the world and amidst extremely 

high levels of GBV against women and children, the President himself has likened 

GBV, alongside Covid-19, as a pandemic. The intersections between the sale of 

sexual services, pornography and trafficking for sexual purposes should be 

recognised as a triad with GBV as a causal factor. Pornography and advertising 

women’s sexual services for sale fan the narrative that women are objects or 

commodities available to be purchased to provide whatever brings the buyer sexual 

enjoyment. The majority judgment in Jordan held that the commodification of the 

person’s body, was found to be inherently “destructive of the dignity and self-esteem 

of women”, while the minority judgment held that the very nature of prostitution is 

the commodification of the person’s body. As such, even if the person selling the 
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sexual services does so as a result of limited choices, her dignity is not diminished 

by the prohibition but by engaging in the sale of sexual services. The 

commodification of the person’s body ostensibly reinforces patriarchal power, 

‘ownership’, exploitation, and violence towards women who sell sexual services.  

The existence of predominantly patriarchal norms and values in South African 

society coupled with an extremely high prevalence of violence that is woven into the 

very social fabric of society through a number of factors are therefore a predictor 

that — irrespective of the legislative framework — as a result of the varied 

vulnerabilities they face, people who sell sexual services will be unlikely to report 

crimes committed against them. Legalising the sale and purchase of sexual services 

coupled with the ramping up of the criminal justice response or enhancing 

punishment in respect of an errant purchaser, where purchasers are legalised too, 

does not change the attitudes which underpin the violence. It is submitted that full 

decriminalisation holds no hope of changing the socialisation of violence and 

patriarchy of buyers of sexual services. It would arguably only further normalise the 

violence and dismissive attitudes towards those who sell sexual services as 

disposable.  

• Given the unique societal and economic dynamics in South Africa and the 

unique demographic markers, such as porous borders; the number of 

displaced and illegal immigrants; the unemployment rate and HIV prevalence 

to name but a few; merely importing a legislative model (particularly from a first 

world country, which may already have been found not to work in a particular 

country) into South Africa would not provide the recourse necessary to address 

this societal phenomenon.   

If the impact of importing a different legislative model is not carefully considered 

against the backdrop of South Africa’s unique socio-economic and geo-spatial 

context, inclusive of all role-players, it may amount to nothing more than isomorphic 

mimicry. This may leave those who are already vulnerable even more vulnerable. If 

the harm and vulnerability, including GBV that people who sell sexual services in 

South Africa experience is to be minimised then the solution or permutation of the 

legal framework to be chosen should be framed in response to its own unique 

contextual societal considerations that are mindful of lessons learnt elsewhere and 
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is tailored to these needs. It is instructive, for example, that the geographic 

porousness of South Africa’s borders and concomitant influx of illegal immigrants 

and economic migrants on its own set it apart from New Zealand which is an island. 

Furthermore, New Zealand does not allow non-citizens to sell sexual services, 

acknowledging that if they do, they will be in the illegal sector and will be vulnerable. 

It is concerning too, that with rising concerns around trafficking in South Africa that 

New Zealand has recently been downgraded in the latest TIP report and that 

indigenous children have been found to the vulnerable to sexual exploitation.  

There are points of similarity and difference in any number of countries globally, 

however the three that have been selected in this study provide individual points 

that may be considered useful to South Africa with a view to addressing the harms 

and vulnerability particularly of those who sell sexual services. For example, the 

levels of poverty in South Africa resonate to some extent more closely with the 

position in India even though the drivers differ significantly.  

The SALRC suggests in its report that the move globally along the spectrum from a 

position of regulation and partial criminalisation towards the Nordic model of partial 

criminalisation deserves consideration as this change was brought about as a direct 

response to the recognition of the harm and exploitation inherent in the sex industry. 

The fact that so many countries have analysed the situation in their own countries 

and decided to follow suit is instructive. The position in Sweden, which has focussed 

on providing substantive equality to the person selling sexual services through 

partial decriminalisation coupled with social services is instructive. The resulting 

reduction in trafficking and the number of persons engaging in sexual services 

combined with normative change towards acceptance of the need for substantive 

equality has been considerable. However Canada, with its shared legal system and 

constitutional framework, through the retention of a criminalised system which 

protects those who sell sexual services by way of a non-prosecution clause, may 

provide the solution which South Africa would need to prevent a parallel illegal 

market emerging due to an influx of illegal migrants resulting from a shift towards 

partial or full decriminalisation. South Africa, therefore being mindful of its own 

context would need to evaluate which measures would be fit for purpose before 

adopting a policy and framework that would not be applicable.   



309 

• It would seem clear that legislative change on its own would not suffice. Non-

legislative mechanisms such as exit models for both those who provide and 

purchase sexual acts would need to be examined in order to determine the 

viability and structure thereof and whether it would be economically feasible to 

embrace a similar approach. 

This study has suggested that the solution to many of the injustices which act as 

drivers to entry into the sale of sexual services and the peripheral economy which 

exists around it, lays beyond the scope of law alone, and more appropriately in the 

field of economic and social rights. An evaluation of the socio-economic 

complexities underpinning and intersecting with or giving rise to the sale of sexual 

services for reward is an integral step in this process. 

As submitted in this study, achieving social justice and equality is a long-term goal 

and investment. To be meaningful, socio-economic rights that require intervention 

would need to be identified and a plan would need to be designed to change social 

and structural drivers. The SALRCs non-legislative recommendation that DSD and 

the Ministry of Women should be mandated to engage with people selling sexual 

services on issues of social security and poverty alleviation, including reskilling and 

alternative income generating projects has already found traction. The recent 

announcement that DSD would be addressing issues of social security and poverty 

as it intersects with the lived reality of those who sell sexual services, and that it 

would be including those selling sexual services in its behavioural change program, 

recognises the need for an integrated service-based approach. Prevention is 

another key element of an integrated approach. For example, the identified driver of 

childhood sexual violence could be prevented through addressing social, structural, 

institutional, and historical drivers of violence, patriarchy and norms which normalise 

GBV. The need for early intervention, e.g., the economic strengthening of families 

in order to reduce the risk of violence and poor mental health and to prevent entry 

into a life of selling sexual services, has also gained traction in recent years.  

• It would also seem that the infringement of human rights flows from the actual 

sale of sexual acts and the peripheral economy which has developed around 

it, rather than the criminalisation or decriminalisation of this behaviour and that 

decriminalisation may have the counter-intuitive effect of legalising, 
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normalising and sanitising the infringement of human rights albeit in the name 

of agency. 

Several countries, and more particularly, Sweden, Norway, Iceland, France, Ireland, 

Northern Ireland, and Canada, in recognition of the exploitation inherent in the sale 

and purchase of sexual services, have enacted legislation which asymmetrically 

criminalises buyers and third parties benefiting from or engaged in the peripheral 

economy around the sale of sexual services. Both the European Union and the 

Council of Europe have issued recommendations in line with the Swedish model. 

Although law enforcement has borne the brunt of allegations of infringement of the 

human rights of those who sell sexual services, evidence-based research has 

shown that exploitation of people who provide sexual services for sale is not limited 

to the police. In a criminalised system, abuse and exploitation is more often visited 

upon them by people purchasing sexual services or third parties. While they may be 

able to report this, evidence recently published on the legalised system in Germany 

shows that due to their vulnerability, which may include being illegal, they are not 

inclined to report violence.  

Even though women providing sexual services do so as a result of making active 

choices, allowing payment for their consent to sex, these choices may play out in 

conditions not of the women’s own choosing, and due to the power differential, any 

transaction includes the potential of sustaining harm. Due to the personal nature of 

the transaction, some of these dangers are inherent to the sale of sexual services 

in the institution of prostitution and are thus impervious to change through law or 

policy. Decriminalising would position buyers and third-party beneficiaries as 

legitimate role-players in this economy thereby normalising any infringement of 

human rights in the name of agency coupled with payment.   

The warning issued by the SALRC that prostitution is inherently exploitative, and 

that decriminalisation would result in an “extremely dangerous cultural shift 

juxtaposed against the high rate of sexual crimes committed against women” stands 

to be heeded. It is argued that decriminalisation would make these women even 

more expendable than at present. It is notable that violence against those selling 

sexual services continues unabated irrespective of the legal framework due to the 
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inability to neatly excise the sale of sexual services from hitherto associated illegal 

activities.  

• South Africa is signatory to a number of international conventions which 

amongst others binds South Africa to a commitment to protect women in 

prostitution against exploitation. This commitment is underpinned by inherent 

rights contained in the Bill of Rights in the Constitution. 

The Constitutional Court in Jordan held that the contested provisions in the Bill of 

Rights were not infringed by the provisions prohibiting the sale of sexual services, 

including brothels in the Sexual Offences Act and that the right to dignity is inherent. 

It positions South Africa within its international and regional obligations to promote 

and protect the right to equality of women within the context of the Bill of Rights, 

particularly in respect of the injunction to curtail aspects associated with the 

“exploitation of prostitution” as required by Article 6 of CEDAW and to guard against 

sex tourism as it is incompatible with the equal enjoyment of rights by women and 

with respect for their rights and dignity, placing women at special risk of violence 

and abuse. These obligations include a commitment to take all appropriate 

measures, including legislation, to suppress all forms of trafficking in women, to 

address the underlying drivers for entry into the sale of sexual services and to 

address patriarchy and traditional stereotypes of women as sex objects as this 

contributes to GBV.  

The preamble to the Optional Protocol to CEDAW reaffirms the principle of full and 

equal enjoyment by women of all human rights and fundamental freedoms coupled 

with effective action to prevent violations of these rights and freedoms. Notably 

paragraph 24 of General recommendation 19 calls on States Parties to describe in 

their reports the penal provisions, and preventive and rehabilitation measures that 

have been taken to protect women who engage in the sale of sexual services or are 

subjected to trafficking and other forms of sexual exploitation.  

Legalising buyers, who Jewkes has found operate extensively outside of the law; 

whose violence poses a substantial threat to women who sell sexual services; and 

that measures should be put in place to protect women from them; stands in contrast 

with the obligations to reduce exploitation.  
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Given the private nature of the transaction, there is very little the State can do to 

protect the person selling sexual services from harm during performance of the 

transaction. Kelly warns that there is no evidence that a particular setting would 

provide a safe environment for the provision of sexual services for sale. The 

economy of the sex industry embeds the potential for exploitation within it. The well-

structured and funded sex industry arranged within related criminal structures 

creates a barrier to the realisation of the rights of people who sell sexual services. 

The legalisation of the sale of sexual services would however not result in it being 

neatly excised from other criminal activities. The unique socio-economic factors and 

prevalence of poverty, inequality, and unemployment in certain areas will continue 

to shape the manner in which sexual services are sold. Decriminalisation has not 

been shown to remove violent buyers or third parties from the equation. 
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