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SUMMARY

This paper is written from the standpeint of a participant observer and forms an
exploratory case study examining the ethica! dimension of commercial mediation in the
context of its professionalisation. It brings together a series of papers written between
April 2001 and June 2002. They are presented here in a revised form and different order
as chapters oscillating between the changing context of commercial mediation and a

discussion of particular sociological and ethical concepts.

The paper attempts to identify the theoretical territory of the study of professions and
professionalisation and the ethical perspectives and moral categories which describe
the territory. It addresses the problems encountered in attermpts 1o develop an abstract
theory of professions which has generally been polarised between attribute and
processual approaches. Issues which emerge include conflicts of professional roles
arising from different understandings of what a profession is for, the duty of a profession
to serve the public good, the legitimacy of professional authority and the accountability
of professionals. These issues are often expressed as a tension between the ideal of
autonomy of a profession and consumer demand for accountability; a tension between
the principles of service on which a profession is said to be ethically based and an
ethics of responsibility demanded by the market. At the same time, the economic
context in which professions emerge and develop gives rise to ethical considerations
about the effects of the dominant economic system and the function of trust as an
element of social capital.

The approach in this paper is fo take professionalisation as a dynamic and historical
concept which involves both an ideological and ethical strategy in the development of an
occupational group. It suggests that ethical perception in professionals could develop
mere practically by freeing the conceplualisation of professions from making distinctions
in ethical roles between professions and business based on the oppositions of shared
and self interest. The relevant emphasis rests not in what professionals do and how long
they take to learn to do it but who professionals are as persons; that is, the difference
between being a professional and being professional. But clearly professional work does
not lie in just ‘being’. The degree lo which a professional is reguired in commercial
mediation is one that the concept of the trusted mediator must account for. Using this
cencept to develop an ethical framework, the paper finally discusses paolicy implications

regarding the professionalisation of commerciat mediation.



INTRODUCTION

Contexi: professionatising commercial mediation

The story of commercial mediation in the UK really starts in 1989 with the formation of
IDR Europe Ltd. (now ADR Group) followed in 1990 by the establishment of the Centre
for Dispute Resolution (CEDR), which was backed by the Confederation of British
Industry and specifically set up to promote and advance the field. But it is in the last six
years that commerciel mediation practice has accelerated and has been associated with
a series of key events underpinned by increasing government interest and support. With
this suppaort also ceme the government’s call for professionalism:

It is in the Interests of those who provide ADR to ensure that their services are
professional, governed by universally-recognised competencies and, above all,
to ensure that they provide a service that peaple do need...Those who are able
to offer competent and successful ADR and mediation services will find they are
part of a2 burgeaoning-and a profitable-new profession’ (The Lord Chancellor, Jan
1999. Inaugural lecture to the Faculty of Mediation and ADR of the Academy of
Experts).

Commercial mediation, however, represents only one area of medistion practice. The
Advisary Concilistion and Arbitration Service (ACAS) has provided a mediation service
in the industrial relations sector since 1974, and the family and community sectors have
been developing independently since the early 1990s. New areas such as personal
injury and clinical negligence are now also beginning to come into prominence. In
addition, mediation is practised by both lawyers and non-lawyers, by volunteers, peid
practitioners, and is familiar to international diplomacy, many religious groups and
cultures.

But as part of a new social phenomenon, commercial mediation in the UK has yet to
respond to questions regarding professignalisation and the parallel development of
ethical perception in practitioners beyond regulatory measures end codes.’ Experience
in North America and Australia, where commerciel mediation has e longer history, points
to related concerns.

K it has been pointed out that uniike most other professional servicas, the offer of mediation requires that at
leasl twa clients cammit themselves to the service. This is further complicated in that the decision ta commit is
often made by more than ong person. Because of this jt can be arguad that the polential exploitation of
individual clients is restricted and that the justification of regufation is fimited to special circumstances: for
axample, agreaments which may affect third parties such as minors or cases in which the madialor is not
sensitive to the issve of power imbalancas in carving out agreaments which may be considered unfair.
{Mackie, 1897: pp. 377-378)



Morris (1997) has referred to debates on the professionalisation of dispute resolution in
North America as a policy debate at ethical level. One of the questions she raises is how
far a growing ‘profession’ (her parentheses) should influence the definition of mediation
or how it is practised.

Policy on ethics in mediation practice is related to what different types of mediation are
claimed to offer and the values attributed to them. These claims will differ in accordance
with the different objectives {moral objects) which are considered 1o be served by
mediation processes which could include one or a combination of social order, social
transformation, sacial justice, or party autonomy and self-determination.

Morris says that policy makers need to balance methods of accountability which do not
harbour ‘prestige-building and monapoly-seeking by opportunists who see mediation as
an opportunity to be part of a growth industry’ and warns that ‘policy makers need to be
aware of maves toward an elite, exclusive, formalised profession which promote North
American values of autonomy and objectivity and ignore the spectrum of cultures and
types of practice in dispute resolution' % (Marris, 1997: p.345). In Australia it has also
been asked whether mediation will 'be distorted so that it actuzily reinforces the broader

sacial ideclogies and came to have a systern maintenance function’ (Boulle, 2000: p7).

These views indicate that it is difficutt to ignore the dominant values of the free market.
Individuglism, self-governance, equality and the security and advancement of private
enterprise form the economic context in which mediation in western society is
developing. Mediation can be said to already share some of the values of the market
place; there is an emphasis on privacy and confidentiality, self-interest and dispute
ownership, all of which are seen as the plus points of commercial mediation and appear

ta point to a decrease in the area of direct state influence and activity.

However, mediation can include other values such as collaborative problem-solving,
community solidarity and empowerment. How do these non-market values square with
the prevailing social and economic climate at a global level where the boundaries of
financial investment are being eroded through an increasing shift in power from
governments to financial institutions and increasing cross-border operations by business
and the professions? (Boulle,2000) Also, how do the personal values of individuals in
mediation practice square with those of the publicly expressed values of the
professional graup or crganisation with which they are associated?

2 The focus of ethics here is on infer-personal relations and interdependent cammunitie s of mediators. To
reflect this interdependence Morris suggests we lum from an ethics of rights to an ethics of responsibility.
However it is not clear whether this refers solely fo the responsibility of the mediator community o the public
generally or includes personal responsibility o the medialor community or, indeed, both.



In addrassing Morris’ and Boulie’s concerns, perhaps we ara still left with having to give
a contemporary response {0 some cof the claims made in an unpracedented assault on
professionals:

‘As moral entrepreneur, he [the professional] acts the role of priest. He creates
the need for his mediation. As crusading helper, he acts the part of the
missionary and hunts down the underprivilegad. Public affairs pass from the
fayperson’s elected peers into the hands of a self-accrediting elite’ * (inich,
1978: p.65).

Ignoring the fact that lllich is silent on the matter of what part laypersons have played in
their own downfall and that we are not given an account of how the state acts as

'supreme manager of professional services', how do we deal with the problem of the
‘moral entrepranaur?’

Trust

One way of looking at this could be to acknowledge that trust building groups may be
increasingly important in a@ global societly and that the way we lock at trust, at both
individual and organisational lavel, may be more angaging if we divart the focus of our
attention from the theoretical polarisation of duty and agent athics to look at human
capacitias {character) definad by the virtues. The potential for this may be found in one

of the findings in a survey jointly initiated by CEDR and the law firm of Pinsant Curtis in
April 2000.*

In response to the question ‘what personal qualities would you look for when appointing
a mediator to resclve a business dispute?’ the top five qualities in order of priority were
considered to be:

« expertise in the parlicular sector of dispute
« profassionalism

« impartiality

+ knowledge of the law

« integrity °

3 iflich’s use of the word mediation refers to the inlervention of a professional not a mediator.
4 Telephone poll of UK law firms camed out by Market and Opinion Research Infemational.

5 Other qualities fisted (in descending order) were, empathy. specialist in mediation, diplomacy, chansma,
pragmatism, industry qualifications, patience, personality, good negotiating skills, intelfigence,
gravitas/maturity and methodical faltention to detail.



The attribution of values to commercial mediators is significant in that the term
‘professionalism’ is identified as a separate value from expertise, impartiality and

integrity; values which are otherwise easy to assume as being encompassed by the
term.

Marris features ‘the trusted mediator’ as the concluding title in her analysis of ethics in
mediation but does not leave room for the possibility that the social function and
meanings of trust may change or relate in different ways to our understanding of the
term profession. Where Morris, ends with the concept of the tnisted mediator and the
'warning-belts’ of prafessional self-interest, this project starts with the frusted mediator

as the organising concept to be studied.



1 METHODOLOGY AND APPROACH

‘The professional worker can subject himself to the institufionalism and codified
ethics and etiquette of his professional associafion, and conform to the
principles of scientific objectivity, but fo act on these rationally and logically he
must use his own living desires and make the best use of his own personality’
(Halmos, 1670; p.185)

Much of what has been written about commercial mediation has come out of the
practical experience of leaders in the field. Together with the research objectives and
findings of pilot mediation schemes and consultation papers initiated by government
departments, the literature is based upon certain values which may begin to reflect a
broader view of the social function of commercial mediation. Also, in following the
particular requirements of a role, people very often publicly articulate prascribed values
whilst conceding them in private. But it is the extent to which a person may come to
privately accept the values expreésed publicly in the particular social role that is the
starting point here. This transformation or role adaptation has heen highlighted by
Halmos (1970) and has a parallel in this research in that (adapting the words of Halmos)
we can begin to explore whether the social role of commercial mediator can be seen as
a sociological category; that is as a role constituting a set of functions without inferring
that this set of functions has been instituticnalised.

Using CEDR and a number of its influential commercial mediators as a single case, the
goals of this exploratory case study are:

(1) to see lo what extent these commercial mediators privately accept the publicly
exprassed values and moral assumptions of commercial mediation

(2} how this squares with their motivation to practise in the field and

(3) the extent to which their responses may be adequately expressed through the
concept of the trusted mediator and used as a potential ethical framework for
the professionalisation of commercial mediation.

Qualitative research methodology

To describe the methodological approach we are adopting, we first need to distinguish
hetwaen scientific understanding which aims to explain appearances, and intentional
understanding which aims to interpret those appearances through the concepts by

which we experience and mske sense of our intaractions in the world.

Intentionality means identifying descriptions under which conceptualisations of the world

are presented and which we construct out of subjective experience. And it is intentional

10



understanding which determines the phenomenological nature of this research project
in that it is meaning (and persanal mativation} which forms its central subject matter and
involves loaking at the public language of appearance.

However, in saying thet the research is phenomenological in nature we distance this
from certain branches of phenomenalogy and sssociated methods of analysis.'5 This
refers in particuter to phenomenagraphy which firstly attempts to start without a
particular view or hypothesis and, secandly, assumes that the researcher can be a
wholly detached and impartial observer, able to discount all preconceptions. The first
festure is shared in particular with ethnagraphy, a qualitative approach which also relies
on detailed observation but which is not fundamental to case studies. In other words, we
are looking at a qualitative case study applied to a particular phenomenalogical
research orientation which will be distinguished by its analytical method.

To begin with, Yin (1994) differentiates between descriptive, explanatory and
exploratory case studies. A descriptive case study formulates constructs to arganise
data and relate to other research findings and themes which identify the important
features of a case. Rabson (1993) sees the purpose of descriptive research as giving a
profile of the case study subject which requires in-depth knowledge of the research
subject to enable the identification of aspects on which to gather infarmation. This does
not mean thai the researcher describes everything but, as Yin maintains, places a
responsibility on the researcher to be selective in order ta focus an the aim aof the study.
For exploratory case studies Yin uses the analogy of exploration to suggest that
rationale and direction based an initial assumptions, even if proved wrong later, should

underpin explaratory case studies.

Whilst Yin defines czse study in terms of the process involved in carrying oul the

research and the unit of analysis, others turn to the significance of defining the unit of

¢ Phenomenology slarts wilh Husserl's atlack on psychologism (the attempt to absorb logic into empincal
psychology) in Logische Untersuchungen, 1900-1307. Referred to as descriplive phenomenology in its
approach lo obfects and objects as encountered, this is the source of four main tributaries of phenomenology
(1) Realistic phenomenology places emphasis on the pursuif of universal essences of human aclions, motives
and self. In this vein the philosophy of law (Reinach) and sgthics (Scheler) bacame subjects of study (2)
Conslitutive phenomencology, triggered again by Husser (ideen zu einer reinen Phenomenologie und
Phenomenalogischan Philosophie 1, 1913) concentrates on phenomenological method; in pardicular the
method which invaives lemporarily discarding all our preconceptions of conscious life as something that exists
in the world, and is done with the aim of obtaining an essential inter-subjective basis for the world (3) Topics
such as aclion, conflict, desire and death are covered by existential phenamenology. Amongsl its exponents,
Merteau-Ponty used Gestalf psychology to describe perception and Sarire colonised the topics of freedom and
fiterature (4} And developing the melhod set out in Heidegger's Being and Time (1927) which proposes that
human existence is interpretative, hermeneutical phenomenaology addresses the meathod of interpretation. For
Heidegger appearances are phepomena and phenomenclogy examines the disclosure of a thing in
appearancea and not the appearance itself
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study. For Merriam {1988) if no boundaries are set upon the phenomenon under study
then it is not a case.”

Following an interpretive model of case study 8, Gall (1966) identifies three ways of
analysing data: interpretational, structural and reflective. The first of these involves 2
process of scrutinising data in order to find patterns, themes or consiructs. Analysis
starts with the development of czlegories to bring together the data; each category
being representative of a particular type of phenomenon. In structural analysis, data are
examined to identify patterns in conversational text, events or other phenomena and, in
contrast to interpretational analysis, the researcher is net required to superimpose
mezning on the data.

Applying to this exploratory case study, reflective analysis acknowledges that data can
be described based on the researcher’s initial speculation rather than as a result of
categorisation.® The counterpart of this approach is to be found in phenomenographic
analysis which aims to develop categories of description for the different ways in which
a thing is understood; those categories being regarded as a map of the ‘collective

mind."®

In phenemenography, data are gathered inte bundles, each bundle comprising elements
{utterances) which show a unique facet of the phenomenon. These bundles of data are
studied on the basis of their internal consistency and the relations between them. Put
another way, categories (data constructions) are composed by the researcher in order

to explore the ability of the data to explain its full range of variations.

However, there is a difficulty in that the meanings given to subjects’ statements cannot
be taken as meaning bearing unless their elements have been identified against the
background of all meanings in the research. The criticism which follows is that it is not

always clear whether subjects’ statements obtain their meaning in relation to the

One way for judging ‘boundedness’ is to see if there is a limit to the number of peogle who could be
interviewed or observations which could be made.

8 Case study can be applied to interpretive, positivist and critica! research orientations. interpretive
researchers work from the basis that access lo reality is gained through language, consciousness and shared
meaning. For positivists like Yin (1994), knowledge of reality is abjectively given and ¢an be described by
measurable properties which are independent of the researcher. Memiam (1998) identifies c¢ritical research as
an ideological critique of power and oppression often directed to influence policy change. it starts from the
assumption that social reality is a historical concept thal can be constructed and reconstructed. Critical
research looks at the conflict to be found in society and is ideological in that it has a mission to help society rid
the causes of oppression and alienation.

® As such, ‘conciusions' are an inappropriate term for the end result of the study because the reflective

approach allows greater freedom for research interpretation and evaluation which is nat limited by the
requirement (o calegorise data.

10 . . . .
Thal there is no consensus on what calegories of description are and whal they actually show is no
different from the divergent views regarding the findings of qualitative research generally.
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research as it unfolds or whether they emerge from preconceived ideas. Meanings may
be given by the researcher through personal bias and through the researcher’s
manipulation of the interview which Miller and Dingwall (1997) distinguish from
conversation.

An interview is a specific occasion for discussing a subject that is of interest to the
interviewer but may not be of interest to the interviewee. As such, the interviewee,
whether interested in the subject or not, wants to come out of the interview having
shown his or her proficiency as a member of the community which the interviewer calls
upon .The result is that interview data become social constructs produced by the
interviewee and the reactions and prompts of the interviewer regarding the acceptance
or not of what is being said. This is discussed in relation to all types of interview which is
contrasted with observation by saying that ‘interviewers construct data and observers
find it'. Miller and Dingwall do not dismiss interviews totally. Obviously it depends on
what the researcher is after, some phenomena c¢annot be observed directly by the
researcher. However, the point which they do not acknowledge is that in both interviews
and conversations we direct our attention to something and talk about it, even if this is

limited to asking a question in the expectation of being answered by either 'yes’ or 'no’.

On Miller and Dingwall's account phenomenographic analysis would have to extend to
exploring how far categorised statements have been influenced by 'production relations’
which may change the original subjective meaning they carried. If not, the validity of
phenomenographic research is open to the criticism that the researcher categorises only
on the basis of a hunch and that a statement about something really does say
something about the phenomenon. Consequently, the research analysis is said to suffer
because of the perspective adopted through the researcher's own concepts. However,

this criticism and its supporting arguments are diluted if one accepts that:

» speculation (a hunch, hypothesis or intuiticn) is the starting point of any exploration

» itis not possible to avoid some level of personal influence in the research since the
researcher unavoidably uses himself or herself as an instrument of his or her own
research; that is, it is not possible to start with a ‘blank sheet' and, related to this,

» itis not the researcher’s objectivity which is the issue but the researcher’s claim to

objectivity.

Having highlighted the problems associated with the objectives of phenomenographic
analysis, research validity and reliability require different emphases. Those working in
the positivist tradition may consider that as an analytic method reflective analysis does
not meet objeclivity as a criterion of validily. Yet the approach does allow readers and

colleagues to see the researcher’s perspective and determine how it compares with
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their own, se long as opportunities are given for others to give comment during the
course of the research. In that sense reliability becomes more a function of the
credibility and authority of the researcher's knowledge claims and role in the research.
This is campatible with Stake (1985) who, in caeuntering @2 common criticism of case
studies as nat producing generslisable findings, argues for an approach based on a
close relationship between readers’ experiences and the case study. Data generated by
case studies react with the persenal experience of readers which enables a more
thorough understanding of the phenomenon. In other words, the researcher is able to
use his ewn knowledge of the community in which he er she eperates to interpret data
rather than analysing this interpretation on a solely procedura! basis.

This returns us to intentional understanding and ta be reminded that Husserl, with whom
phenomenalogy began, abandoned his initial enterprise of developing a methodology
which is purely descriptive and without preconception or presupposition in favour of
looking to meaning as always involved in the ‘lived world’ or Lebenswelt. a concept
which locates censciousness in the bedy, history and social world.'" Intentional
understanding ‘iries not so much to explain the world as to be at home in it' (Scruton,
1980: p. 108).

Our research approach and its justification, therefore, is defined as phenomenological in
that if phenomenology is the practise of studying the Lebenswelt thraugh the perception
of individuals and does not seek to detach the researcher from the werld of
appearances which he er she is a part, then it is possible for the researcher to cempare
his or her understanding of reality with that of others through concepts which the
researcher puts forward but which, nevertheless, may still be incemplete or rejected by

others as inappropriate. This has influenced the case study strategy and composition.

Case study compesition, validation and chapter outlines

The summary mentioned that this paper is composed of a series of papers that were
written as the case study preceeded. These papers were published electrenically on
CEDR's website comprising an introductery paper, a theory level paper which discussed
conceptual components, followed by two further papers (described as research level .

papers) which began to locate the conceptual components within the case.

The issue of objectivity (being value-free) has the same poignancy in research as it
does in the field of mediation. Having said that the phenomenological nature of the
research is determined by our focus on meaning and personal motivation and that the

subjective experience of research participants extends to the researcher through

11 , ) . .

Fhenomenology, which stresses tha conscious form of meaning, showd be contrasted with psychoanalysis
which strives to grasp subconscious desires. There is also a contrast in Marxist analysis and social thearies
which rank the individual second to the social and historic factors of one’s time.

14



reflective analysis in which data are described through the researcher’s concepts and
speculation, it presents a challenge to the idea that validity is met through techniques
such as data or investigator triangulation when they are included as part of the research
design. The peint is that whilst these techniques suggest objectivity, what we produce
through our research is something sacially constructed.

Qualitative research strives:

nof to produce knowledge of the social world as an entity but to engage in
knowledge making as 8 human activity. This is fundamentally @ normative
undertsking. It requires that we come o terms with s sense of moral purpose
and responsibifity in human inquiry’ (Schwandt, 1993: p.19).

This places an obligation on qualitative researchers to investigate their selves at the
same time as they are investigating others (Berg and Smith, 1988).

Following Lincoln and Guba (1985), we prefer to speak of trustworthiness rather than
validity in qualitative research. But, like Smith {1998), we do not take Lincoln and Guba's
criteria for research as credibility, transferability, dependability, and confirmability; rather

reflexivity, transparency, moral reasoning and persuasiveness.

So to defend our .reﬂective analytical approach, and to step outside the argument that
such analysis does not meet objectivity as a crterion of research validity, wa must
ensure that research participants have the opporlunity to compare their perspectives
with that of the researcher. It is for that reason that all papers written at the time were
sent to interviewees before their intarviews took place.

The initial theory level paper (Chapter 3 here) pre-empted the document research and
intarviews with mediators as part of the fieldwork. Analogous tc a theory building
structure described by Yin (1994), each paper was seen as a chapter engaging and
illustrating a new theme in the development of the interpretation.

The themes and the conceptual territory covered are shown diagrammatically in Figure
1. It shows that the trusted mediator sits at the crossroads of competing values; the
general problematic. It also locates two specific problematic situations for the
commercial mediator and the mediation service provider. The first is inevitable in that in
any dispute there will always be more than one party, the client, therefore, is complex.
Second, at this stage in the development of commercial mediation, the mediator's
ethical role itself needs to be examined and develcped in a way that is not reliant upon
or bound by the lawyer’s role.

15



Publicly expressed values

|

Government and Legal Profession Problematic: lack of
Problematic: client in a Judiciary examining the mediator's
dispule is always more ethical role which is not
than one party bound to the lawyer's role
CEDR

{The corporate person
and secondary trust)

Business > Trusted Mediator Accreditation
values Clients Education
Practice
Medialor

(The: person and primary trust)

Social and o
occupational Religious and
background ideological beliefs

t

Privately held values

Fig 1. The trusted mediator: the problem of reconciling competing vatues

This paper covers the same territory but the order of chapters and components within
the chapters does not reflect the order in which the individual papers were written and
made public since the case study involved the search for a conceplual approach to
make sense of a changing context. This has resulted in 2 small but important change to
the original title of the paper from The Trusted Mediator: developing a framework for
practitioner ethics in the occupation of commercial mediation to The Trusted Mediaior:
developing an ethical framework for the professionalisation of commercial mediation.
The change reflects emphasis on how practitioners locate themselves ethically in an

occupation that is being professionalised and how they might work in the future rather
than ethics in their practice,

This runs in tandem with the point that the accelerating development of the occupation
of commercial mediation coupled with the fact that this project was carried out by a
single rasearcher did not make it possible to interview {as one of the data collection
methods) a large number of commercizal mediators. However, the aim was not statistical
validity involving many participants where persuasive inference is dependant upon
factors that can be identified in more than one participant. Instead, the aim was for
qualitative validity in phenomenological research which focuses on factors and their

impact on individual participants. Greater emphasis was placed on collecting in-depth
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information from a small number of participants. As a consequence we must be mindful
in suggesting the level of those factors present in the group from which participants are
taken. And we must also underline that the focus of the case study was CEDR and that
the outcome of the research should be interpreted specifically in the context of that
organisation.

The chapters, then, progress as follows:

Chapter 2 examines the values of commercial mediation as seen by government and
the legal profession which involves a brief chronological account of the development of
commercial mediation and a review of market trends and responses to its development

together with the ethical undercurrents which accompany the professionalising of
mediation.

The main peints in this chapter are grounded by references (in text boxes listed as
figures) to CEDR's re-branding project and associated research, the outcome of which
was to split CEDR into two defined brands: CEDR, concerning itself with the promction
of the growth of the market, training, research and development activities and CEDR
Solve, the practice arm of CEDR, concerning itself with driving market share and its own
standard of practice.

Chapter 3 looks at the nature of discussion on professions and the ethical role and
status of professionals. It introduces virtue ethics as an ethical approach and the

concept of social capital, a key element of which is trust.

Chapter 4 takes a more detailed look at trust which has been conceived in many ways;
as a form of interpersonal relations, as anticipated good will, as a character trait, as a
social resource and others. Trust is also often described in the sense of a medium in
which interpersonal relationships take place; hence expressions like a ‘climate of trust’
or ‘atmosphere of trust’. So there appears to be a choice as to how one thinks of trust
and the meanings attributed to the concept.

As an abstract concept, lrust is not possible to observe. Its existence and boundaries,
however, can be inferred by identifying its linguistic characteristics. These
characteristics indicate the fact that they reflect different empirical aspecis.

Observational categories, lherefore, can be determined by locking at how we use the
term trust.

Virtue ethics is highlighted regarding its relevance to trust and moral motivation.

17



Chapter 5 begins with summarising the theoretical framewaork as it has unfalded in the
previous chapters and then goes on to set out our conceptualisation of values and
analytic strategy for interviews with CEDR mediatars.

Chapter 6 returns to commercial mediation and looks at what 3 small group of 'key
player’ commercial mediators are saying about their own motivation, roles and sense of

responsibility and how congruent their values are with those expressed by government.

Chapter 7 draws on the value components discussed in Chapters 2 and 6 within the
conceptual framework developed in chapters 3 and 4 for the trusted mediator. A line is
drawn between being a professional by means of belonging to a professional bady and
being professional. The former does not necessarily secure the latter and the latter is
not something that can be brought about by regulation. The distinction between being
professional and being a professional is used to give an ethical framewark for policy
implications regarding the professionalisation of commercial mediation." A final section

briefly lists the continuing work derived from this case study.

2 For, as yet, @ non- institutionalised occupational group.
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2 TRANSFORMING THE CIVIL JUSTICE SYSTEM

Milestones in the development of commercial mediation

Althcugh commercial mediation has to a large extent developed independently of other
key mediation areas, it cannot be looked at in isolation. This is because of the legal
profession’s, the government's and the judiciary's interests in what can be called the
mediation movement as a whole and because the effectiveness of all key mediation
areas has been linked to the effectiveness of the Civil Justice System.

The integration of mediation into the Civil Justice System in England and Wales
progressed significantly in the mid 1990s. Government figures showed that spending on
Civil and family lega! aid had increased from £586m in 1992-1993 to £783m n 1997-
1948. The increase in expenditure in that five year period was 35 per cent compared
with an overall inflation figure of 13 per cent. Also, the number of people who received
help under the Legal Aid system had decreased which meant that the rise in
expenditure was accounted for by an increase in the cost of each individual case.

This prompled the Government to look at ADR (Alternative Dispute Rasolution) to
reduce court congestion which included examining the claimed advantages of mediation
B over litigation; lower cost, user satisfaction, settlement rates, the durability of

agreement and the preservation of relationships.

In 1995 Lord Waolf published his report, Access to Justice to the Lord Chancellor. The
report addressed the concerns desling with the processes leading to Court decisions
rather than the decisions themselves. The three key problem areas which were
identified were cost, delay and complexity. These were seen to arise from ‘the
uncontrolled nature of the litigation process' (Woolf, 1995 p.3) an aspect of which
derived from the lack of judicial responsibilly for the management of cases and
oversight of administration of the civil courts. Without judicial centrol, the process aof
litigation, which by nature is adversarial, would be subverted by encouraging an
adversarial cullure and a culture of delay in which no rules applied.

Lord Woolf envisaged a new 'litigation landscape’ where starting court proceedings ta
resolve disputes would be a last resort after using other more appropriate means if

available. It was also clear that Lord Woolf's reforms were intended 1o curb the worst

¥ ADR has become synonymous with mediation and the terms are often used interchangeably.

% A concem addressed on many occasions. The last significant report on the civil justice system was the Civil
Justice Review in 1985.
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excesses of litigation practice by having a direct impact on the income of litigation
lawyers. '®

ADR was acknowledged as having the benefit of saving court time and resources and
provided benefits for the disputants too. Reference was made to the use of mediation as
a mechanism to prevent the escalation of disputes prior to legal proceedings and also to
assist the settiement of disputes without the need of going to trial or, if no setflement is
reached, is able to narrow the issues in dispute.

Lawyers were urged to take responsibility for familierising themselves and their clients
with ADR options. This was reinforced by a recommendation that at every case
management cenference and pre-trial review the parties would be required to say
whether they had considered ADR and if net, why not.

Whatever the benefits, mandatory ADR as a precursor to litigation proceedings or wholly
as an alternative to litigation was not proposed as this could be seen as an erosion of 2
person’s entitlement to apply to the Courts in circumstances where private rights or
duties by a public body had been breached.

Monitoring and evaluation were also thought to be required. The high success rates
claimed by mediation practitioners were considered 1o be based on too few numbers of
cases which did net give sufficient indication of the ‘permanence of medisted
settlements’ (Woolf, 1995: p. 146). The low number of mediation cases was linked to the
lack of availability of legal aid for civil litigation cases. Although outside his remit, Lord
Woolf considered that the Legal Aid Board could authorise the use of ADR under the
terms of the legal aid certificate in pilot schemes. In a similar vein, the use of an ADR

scheme, if one was in place, could be taken into account when the grant of legal aid was
being considered.

The problems which Lord Waolf highlighted in the old litigation system were that it was:

= too expensive; costs would often exceed the value of the claim
» ponderous in bringing 2 case to 2 conclusion

+ lacking equelity in terms of those who were wealthy enough to pursue litigation and
those who were not

» lacking certainty in relation to lime and cost
e incomprehensible to many litigants

« fragmented due to no clear overall responsibility for the administration of civil justice

1 ‘A system that in many sraller cases pays more to the litigatar than it does in campensation ta the litigant is
unnacceptable’ (Waolf, 1995 p. 10} and ‘Delay is of mare benefit to legal advisors than to parties. It allows
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s too adversarial, cases were run by the parties not by the courts with rules often
ignored by the parties and not enforced by the courts.

To avercome these problemns Lord Woolf put forward a procedural change involving a
number of key features. One of these was the encouragement of the use of ADR which
was considered to be an aspect of active case management.'® However, judges would

have to be convinced that those calling themselves mediators could, in fact, mediate:

‘...there are two ways in which ADR can really take hold. One is
because the lifigation system is so appalling that you have to find some
alternative fo litigation; people unwillingly are forced into ADR. The
other is a culture developing where people seek lo resofve disputes
reasonably, and that is a much better culture for ADR to work, and |
believe that the information that we have been having is producing an
atrmosphere within the dispute resolufion industry which will enable ADR
really to work welfl.. ADR will only work well, and | want it to work well, if
mediators are up to the job. There is nothing going to turn people off
from ADR more quickly than if they have mediators whe do not know
what is involved in conducting a mediation properly ...it is also critical
that in fact, those who take on the job of mediating know what they are
doing. And we must police the mediation scene so those who can be
described as cowboys do not find the opportunity fo destroy the very
good work which is being doneg by others’ (Lord Woolf, CEDR Civil
Justice Audit 7 April 2000: transcript p. 13). "7

Driven by Lord Woolf's report, 8 court-annexed mediation pilot scheme for civil disputes
was initiated by the Central London County Court in May 1996. The aim was to provide
an informal way of settling disputes after court proceedings had begun.w

fitigators ta camy excessive caseloads’. (Woolf, 1995: p.12)

' The other kay features included:

»  pre-action protacals ta provide a clear pracedural structura for bath claimant and defendant and to
resolve or clanify the nature of the dispute prior ta the issue of a claim

. Part 36 offers to enable claimants as well as defendants to make offars ta settle

- single joint experts ta promate a co-gparative approach between the parlies as well as reducing costs

- a case management system ware defended cases would be allacated ane af three tracks by the court
hased prmanly an claim value; small claims track for persanal injury cases, fast track and multi-frack
cases

= asingle set of rules far tha high caurt and county caurts

7 But what is the character of conducting a mediation praperty? Does its emphasis lie in legal knawledge,
case knowledge or knowledge of haw peaple behave and respond?

8 Run aver twa years, tha pilat scheme dealt with claim values of between £3000 and £10,000. The scheme
was voluntary and was offered ance the proceedings had started. Each party paid a nominal sum towards the
mediator’s fee and mediations were arranged within 28 days. Time limited mediations of three hours took
place in the caurt building outside narmal caurt hours.
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The evaluation report on the pilot scheme which was published in 1998, revealed that
despite the low numbers of those who participated in the scheme, most found that
mediation was preferable to going to court and a satisfactory way of settling disputes.
Settlements were achieved in 62 per cent of mediations and another 18 per cent of
cases settled shorily after the mediation. Not surprisingly, scepticism about mediation
was mare likely to come from those whose cases had not achieved settlement and the
frustration that the attempt to reach an agreement had failed. Complaints generally fel
into the category of those who felt under pressure to settle or that not enough pressure
had been exerted by the mediatar on the other party.

In most of the pilot mediations lawyers accampanied their clients. Most of these lawyers
had no previous experience of mediation and found that the role they were expected to
perform was very different to that in a court hearing. Preparing for a mediation was
likened to the preparation required for negotiation at settlement meetings between
soliciters before trial. Lawyers were encouraged by the speed and informality of
mediation and thought that it could save their clients’ legal costs. They also
acknowledged the contribution of mediators in achieving agreement. Most parties and
their lawyers trusted their mediator and caonsidered that the mediator was neutral and
unbiased. Mediatars were reported to have ‘good personal skills and be experienced
and knowledgeabie about the law as well as having an understanding of the facts in the
particular case being mediated’ (Genn,1998: p.48).

The Central Landon County Court scheme was put on a permanent footing in 1998,

On another front, in 1996 Section 29 of the Family Law Act 1996 made legal aid
available for mediatian for the first time. As a result, parties were eligible to receive iegal
aid for their divorce only after a meeting with a Legal Aid Board franchised mediator to
assess their suitability for mediation. Mandatory mediation under seclion 29, however,
was not received with universal enthusiasm. A report preduced by Bristol University in
early 2001 revealed that most cases referred to mandatery mediation found salicitors’
advice more helpful than mediation. The chairman of the Law Saciety’s Family Law
Committee was reporled as saying that the Lord Chancellor saw the use of mediation as
no more than a cost-cutting exercise and that:

‘The whole Section 29 procedure-which triggers compulsary mediation-is wrong.
It has alsa been assumed that solicitars shouldnt be involved in mediation,
which is why it has not been working in family cases. If solicitors could be
encouraged to be involved, | think it would be more widely used’ (Gazette:
Weekly Journal of the Law Society, 19 July 2001 pp. 22-23).
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in October 1998 the Legal Aid Board announced that public funding should, in principle,
be available for madiation. This was followed in December by the Government's White
Paper, Modemising Justice which set out the aims and objectives of proposed reforms
including consideration of how different types of ADR cauld contribute to making the civil

justice systam more fair and effective.

With the coming into force of the new Civil Procedure Rulfes in April 1999, Lord Woolf's
aim of making ADR an integral part of the justice system was put into effect. Judges
were now able to order parties to attempt mediation and impose cost sanclions on
parties who unreasonably refused to try ADR. As many have recognised, this power is

cne that the courts, litigants and the lagal profession must take into serious account:

‘The judiciary will have a significant part fo play in breaking down the
preconception that only a full-blown courf hearing can really right a wrong’
{Geann, 1999: p.59 quoting the Lord Chancellor).

One year later the Access to Justice Act 1999 came into force in which the Lagal
Services Commission was given the power to rafuse funding in cases where ADR or
litigation funding was available to the applicant.

In May 2000 the Lord Chancellor's Department published its report summarising the
responsas 1o its discussion paper on ADR."™ Once again both the gualitative and cost
benefits of mediation were highlighted ? which no doubt served to increase one
sceptical lawyer’'s antagonism towards the Lord Chancellor's Department’s favourable
publicity of mediation quoted in tha report:

‘It is as if the Department of Health were {o issue leaflefs advocafing the use of
aromatherapy’. (Lord Chancellor's Department, 2000: p.3).

Respondents thought that mediation was suitabia for cases where no acknowledgement
of distress by cne party to another had yet been given and was a significant faclor in the
claimant's grievance against the defendant. Mediation was also thought to be suitable
where a cost effective resolution was wanted coupled with the least possible stress, and
for multi-party disputes.

19 Respondents to the discussion paper were predominantly composed of legal professionals including the
professional bodies of the Law Society, the Bar Council, ADR service providers and the judiciary.

™ The fist included the rebuilding or preservation of relationships between disputants, privacy and
confidentiality, informality, the reduction in stress and the cathartic effect. a forum for disputants to express

themselves in their own way, ownership of the dispute and thereby having greater controf of the dispute, and
increased client involvement in the process compared to litigation.
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Cases where parties are not represented, involve complex medical issues, whare
parties are nat willing to commit to the pracess or where a summary judgement is
available were not thought to be appropriate for mediation. Concerns wera also
expressed in relation to parties participating in mediation far the wrong reascns. A party
engaging in mediation could do so to test the strangth of their case or simply use the

process as a delaying tactic. One party could also end up with ‘less than their legal due.’

The repaort stated that some respondents did not consider ADR would be unsuitable for
public palicy reasons with others cammenting that parties are nat bound by any duty to
bring cases o court for the benefit of the public at large. Generally, it was thought that
the develppment of the law would not be hindered by the incraased use of ADR,

As to the role of Gavernment in the provisiaon of ADR, comments ranged from those who
thought limited involvement was necessary through education and quality control, to
those wha suggested that the Government should provide ADR services or mediators
should be provided by the state. Many thought that ADR should be guided by market
farcas but subject to the need for guality contral. But leaving the development of ADR in
the hands of market forces was also seen to have negative conseguences; slow
change, variable quality and take-aver by lawyers were given as points of concarn. Also,
somae litigants could be denied accass to ADR because of commarcial rates. This last
concern emerged later in a letier published io the Law Saciety. One lawyer said that
ADR is centrad around large valua complex cases which brings mediation and other
dispute rasalutian processes out of the reach of high street solicitors.

‘Indeed, ADR and, especially mediation, are not particularly suited to high sireet
work - and the first choice of most high street solicitors and their clients will
remain fitigation. | think it is unlikely that the high street can assist with the
dispute resolution revolution’ (Gazette: Weekly Joeurnal of the Law Saciety, 12
July 2001 p.18).

In other words, high value cases atiract high commercial rates for mediators and access

to mediation is denied to most people because they cannat affard to pay the fees of the
mediatar,

In terms of quality canirol, comman standards, a code of practice and a disciplinary
code for meadiatars were generally favoured. Some members of the judiciary, however,
thaught this was still too earty. Two thirds of respondents favoured self-regulation but
alse thought that Govarnment shauld have a 'foot in the doar' through endorsement and

intarvene if self- ragulation failed. An over-arching arganisation for family, community
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and commercial mediation was seen as the quality control mechanism for self-
regulation.”’

In March 2001 The Lord Chancellor's Department pledged that all government
departments would seek to avoid litigation by using mediation and other ADR processes
wherever possible. Government departiments and agencies would include clauses on
ADR in their standard procurement contracts and Central Government would produce
procurement guidance on different ADR mechanisms available for Government
disputes. One month later, the Lord Chancellor's Department published its report on the
emerging findings of the effects of the Civil Procedure Rules % and issued a press
release announcing the Government’s intention to launch a new mediation quality mark

for family and community mediation service providers.

The cominercial mediation market

Reports from the Lord Chancellor's Department and mediation pilot surveys showed that
most people who tried mediation liked it and would use it again. However, this positive
reaction to mediation does not appear to have been reflected in any sustained rise in the
number of mediations since the introduction of the new Civil Procedure Rutes, when the
number of mediations more than doubled. For the year 2000-2001 CEDR's figures
showed a one per cent rise in mediations compared with the dramatic increase of 141
per cent in the previous year. ©

The text boxes which now appear (as figures) in this chapter highlight some of the key
findings of CEDR's re-branding research. This is firstly because trust is integral to the

concept of 'the brand' and also because CEDR, too, is a client in the sense that it {as

n in 1997 a group of mediators representing the main fields of mediation (family, community and commercial)
carme logether as the Joint Mediator Forum (JMF) to dratt common mediation practice standards and to
discuss the need, or otherwise, for an umbrells organisation for a nascent mediator profession. By 1344 the
JME thought it inappropriate that this umbrelia organisation should regulate and discipline madiators who
contravened a common code of conduct snd become an institution in the form of established professions. fn
2002 the JMF is inactive. Its constituent members, particuiardy the commercial mediation service providers,
focusing more on enhancing and expanding market share.

*2 The key findings of the report indicated that:

. There has been a drop in the number of claims

. Pre-action prolocois appeared to be working well lo promote settlement belfore the issue of claims

. ‘Steps of the Court” setffements were decreasing and that setflements before the date of the heaning had
fisen

*  There had been a rise in the use of ADR which suggests that pariies were more likely to try alternative

ways of seftling claims

The use of single joint experts appearcd o be working well in the sense that their use mads an impact

on producing a less sdversarial culture, eatier settfement and, possibly, costs

Case management conferances were making an impact in terms of reducing the complexity of litigation

The time between issue of claim and hesring for those cases that went to tnal had decreased

The number of appeals in the course of proceedings had dropped significantly

As fo costs, it was too eardy o say.

2:lztln‘fhough the small rise in CEOR's mediation numbers in 2000 is a reflection of the sharply distorted figure of
the previous year. CEDRS figures, however. are not necessanly 8 reflection of the market as a whole.
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any other ADR service provider) acts as a gateway, routing disputants, their lawyers and
mediators into the mediation process.

Despite benefits for business being recognised, commercial mediation is perceived as:

. a sign of compromise and weakness. ‘Peaple giving up’ versus I've got a goed case to win’ {In-
house fawyer)

. not having a streng basis for business; mediation still requires context for discussion to be put
on the business agenda:

"You have to be an evangelist for the cause within your organisatian otherwise it doesn’t

stick.' {In-hause lawyer)

There is also a perception that CEDR is too focused on the legal and political establishment in the UK
and should leek meare globally, particularly where client erganisations are glebal cerperations and are
net restricted to one legal jurisdiction.

Fig 2. CEDR re-branding: perceptions of commercial mediation and CEDR

It may be that whilst the legal profession is being encouraged by the judiciary to try
mediation, it is those solicitors firms dealing with higher value cases in London who are
more likely to suggest mediation to their clients. These same firms have probably had
partners and senior associates who have undergone mediator fraining, have
championed mediation in their firms and who also wish to be put forward as mediators
for cases by service providers. We should also recognise that the Government's support
of mediation owes more to its concern for escalating litigation costs and the influence of
individual pioneers from within the legal profession than any cohesive organisation of
mediators. Full-time mediators, whether they are lawyers or not, are rare.

CEDR operates in a sector lacking definition. It competes with both individual mediators and law firms.
Law firms provide cases and supply mediators. Law firms also act as gatekeepers to mediation,
retaining contre! of the client relationship, and often prefer to appoint individual mediators directly.
Whilst businesses are the end clients they, too, supply mediators. Individual mediaters are seen as the
only ‘practice brands’. As such, mediation organisations are seen as largely unnecessary. But there is
a weaknass for potential clients eperating in a network made up of many individuals.

Most of those trained as mediators are full-time practitioners in ether eccupations, principally law.
CEDR accreditation is highly valued and recegnised but at the same time, the practice of mediation is
not seen as a principal source of income or as the foundation to a carear: more a semi-retirement role
with emphasis placed on individual mediaters.

Fig 3. CEDR re-branding: lack of sector definition
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Another aspect, related to the proportionately low but, nevertheless, steadily increasing
number of court-referred mediations, is that judges are not confident that mediators
have, as yet, enough training and experience. A contrary view is that more judges
need to be familiar with ADR. *°

However, the slower rate of increase in the number of mediations must be put in the
context of the culture change which the Civil Procedure Rules were intended to drive. A
culture change and paradigm shift does not occur overnight. Coupled with an optimistic
expectation, the small percentage ot commercial mediators who are considered to be
highly experienced practitioners in a market occupied by more mediators than available
mediations has prompted resistance to external regulation and reliance, instead, on the

market (clients) to decide which mediators and service providers can be trusted. %

Those who are aware of CEDR see it as the mediation organisation which operates beyond
commerclal goals; although some find CEDR's charity status and its associated social values
incongruent with the business environment to which it must appeal and operate in. CEDR's
impartiality and independence is highly valued together, again, with its mediator accreditation. The
problem is CEDR is not seen as a service provider. It cannot rest on its ‘academic laurels’. Moreover,
CEDR has received criticism of its mediator relations. As one in-house lawyer put it:

‘it tumms out mediators but then leaves them {o sort themselves out’

Amongst other factors in the branding of CEDR Solve such as raising service standards and
remuneration, CEDR Solve will require a clearer relationship with the mediators with which it wishes to
work.,

Fig 4. CEDR re-branding: tension in perceived CEDR values

Commercial mediation services brought to an increasingly sophisticated market may
have little need for external regulation when clients themselves are able 1o come o their
own decisions about the quality of mediators. This is different to family and community
mediation services, for example, which are currently provided more widely. In this case
the Government, through the Community Legal Service, has introduced the quality
mediation mark in an attempt to ensure that service provision is set within a structure
where service providers take responsibility for the quality of their service. %

o See Gazette: Weekly Journal of the Law Society. 19 July 2000, p.23.

25 A point that the Judicial Studies Bosrd is sddressing.
% See The men from the boys' p.37 The Lawyer. 10 Sept 2001

z There have been discussions for some time over whether 3 general kite mark standard of quality and ethics

is needed for aif mediation provision bul these discussions have been stymied by the difficulty of identifying an
spproprisle administrative body. See also factnole 21.
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Another reason that external regulation is problematic is associated with the difficulty in
dealing with a developing cross-disciplinary area of knowledge. Mediation is a derivative
discipline {Fig 2). Language, sociolegy, and psychology are brought together to develop
theories of communication. In turn communication thecries overlap with problem solving
and negotiation theories that are associated with law. 2

MEDIATION
T

Law - Negofiation
T
Problem solving
T
Communication
1)
Scociology Language Psychology

Fig 5. The cross-disciplinary architecture of mediation

If we take it that the term profession involves work that applies a defined body of
knowledge and study and also involves judgement as o how aspects of that body of
knowiedge should be applied in practice, then the client will need o have some degree
of trust in the professional’s judgement. The difficully with external regulation at this
stage of mediation development is that we do not yet know what it is that is to be

regulated. What is it that we are insisting mediators know?

Mediation's core skill is seen to centre on facilitation not hard professicnal expertise: process skills
versus technical specialism.

Fig 6. CEDR re-branding: mediation and professional expertise

Nevertheless, some service providers and mediaiors have said that external rules
should be imposed on mediation practice; possibly more an attempt to establish status
rather than professionalised work or a response to client demand for safety and
certainty.

Mediation as the practice of law or ADR?

One of the points made in the preamble to CEDR’s response to the Lord Chancellor's
Department's discussion paper on ADR was that:

B4 mode! put forward by Professor John Wadsg, School of Law, Bond University, Australia in an informal visit
to CEDR in 2000.
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'Mediation is inherently a low-rishk professional and client activily. Except in
cases of exceptional abuse, parties are requiarly advised that any outcome has
to be agreed by them. Advisers and arbitratars hold a much more powerful
professional pasition. Also parties are more easily induced info a professional
relationship with an adviser than into a mediation which needs at least two
parties ta initiate’ { CEDR, 2000: p.2)

If the practice of mediation is seen as a lower risk activity than the practice of law then
this assessment turns on the point that in mediation the offering of professional advice is
absent., Mediators are seen as ‘process designers’ and ‘process managers’ who do nat
offer advica in the same way as a lawyer offers advice which is left for their clients to act
upon or not. But there is mare to add here.

Somea sceptical lawyers have given credence to mediation so long as strong
assaociations with law practice can be applied. This is typified by Simmans (‘Mediators
offer little valug’. The Lawyer. 13 Mar. 2000 p.33) who has argued that lawyers hava the
ability {0 negotiate between themselves, their clients and other partias without tha need
of 2 mediator. She says that achieving compromise is as much the role of the lawyear as
progressing a case towards resolution by a judicial decision. Compromise is achieved
by negatiation which is within the capabilities of lawyers.

In a mediation the client may communicate something to the mediator which has nat
been ravealed to the lawyer. Sha asks why tha client should trust the mediator but not
the lawyar wha will haar what has been disclosed during the mediation. There are two
possibilities: that the client is not aware of the role the lawyer can play in setilement
nagotiations and that the mediator is better at getting information out of the client than
the lawyer. If that is the case, why? Simmans alsa says that in the sphere of commercial
activity negotiations frequently take place and without mediatars. This again turns on the
paint of trust. She wonders how all parties in a dispute can put their trust in a third party
(the mediatar) and disclose canfidential information which they would not disclose to the
other partias. In anather farum the third party would be faced with a conflict of interest

which would exclude him ar her from participation.
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After ever ten years of promolting the practice of coammercial mediatien, training mediators and
conducting mediations in the commercial environment, CEDR's need for re-branding was summed up
as:

‘CEDR are iocked into a legal world view. They need fo get higher up the foed chain’ (petential client)

This comment referred to the response CEDR must make in both increasing its own market share of
mediations and increasing the promotion of mediation directly to businesses rather than through
businesses' lawyers.

Having determined two brands, one for CEDR's promotional activities and another for its dispute
resolution services {(now called CEDR Selve), the branding research continued with attempting to
define an identity and name for CEDR's services arm. However, CEDR and CEDR Solve are not two
physically separate organisations, they are made up of the same people working in the same location.

What was CEDR asking clients to trust?

The approach invelved exploring three short-listed names and their associated characteristics and
oriantations derived from (1) what the servica arm doaes, (2} how it does it and (3) who it is.

The accompanying characteristics and competing values associated under each were:

. For (1) business-like, a call to action, emphasis on scope of knowledge and techniques. But too
rasult focused, lacking humility, steadfast but too inflexible,

. For (2) mindset and process that can make a difference, unlocks a selution, helps the parties find
inspired ways of moving forward, Iateral thinking and sensitivity, exploring every avenue, flexible
and open-minded. Inspiring to mediators because of the personal qualities required. But too
process focused; clients buy results not process.

«  For {3) (which most CEDR employees falt comfortable with) UK and international credentials,
conflict resolution at the highest level, diversity of mediation usage; business and public sector.
But too introspective rather than client facing, establishment {judiciary and government) oriented.

The name finally adopted was not one of the short-listed names. That, however, is of secondary
importance to CEDR’s attempt to reconcile client, mediator and employee values in order to give a
picture ot its corporate personality which acknowledges both business and social values (or at least

tries to acknowledge that they are not necessarily mutually exclusive). This is summed up in its
mission statement:

‘CEDR’s mission is to encourage and develop mediation and other cost-effective dispute
resofution and prevention techniques in commercial and public sector disputes. We are an
independent non- profit organisation supported by muitinational businass and leading
professional bodies.’

Integrity, impartiality, practicality, bravery and crealivity were established as the core values as part of
the final brand template.

Fig 7. CEDR re-branding: CEDR’s corporate personality
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Although mediation is emerging as a by-product of legal practice, and is often said to
work within the shadow of the law, that is not to say that mediation should be seen as
being wrapped up in the practice of law or, put another way, coincides with the activities
which lawyers undertake for their clients. The question arises whether lawyers practising
mediation see themselves as distinct from non-lawyer mediators or whether lawyers
practising mediation see themselves with non-lawyers participating in a profession of
alternative dispute resotution? % More broadly, however, the issues discussed in this
chapler clearly relate to the guestion of the professionalisation of commercial mediation

which, in turn, demands an examination of the concept of professionalisation itself.

3 In the USA debate has been influenced by the associated quastian of whether evaluative, as oppased lo
facilitative, mediation is seen to be within the remit of lega! practice. In an evaluative mediation the mediatcr
reality tests’ the partias' positions by asking questions about the strengths and weaknasses of their cases and
also offers an opinion on the likely cutcome of a determination by a judge or arbitrator. Afso, the parties may
ask the mediatar ta offer én opinion on the fair settlement or solution to the case. When this happens the
mediator may need to consider, even marginally, the law as it applies to particular aspects of the dispute.
Thase who cansider thal this constitutes the practice of law are wornied that non-lawyer medialors may put
parties in a weak or detrimental position because ol giving unreliable or eronsous information. The oppasing
view is that there are many instances were non-lawyars such as lacal govemment officers, architects, humarn
respurces managers and jurors, apply the law lo a specific situation and give recommandations or apinions
withaut it being seen as the practice of law. (Cooley, 2001)
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3 WHAT IS A PROFESSION?

Structure v process

Typifying the orthodox view of a professional continuum, Wilensky (1964), referring to
occupations in the United States, describes the process of professionalisation as a
series of five stages. The first stage involves the occupational group being invalved in
full-time wark on a specifiad set of problems. This may occur due to the formation of a
specialised body of knowledge within an existing occupation or profession - the
likelihood being that professionalisation is more likely o occur where a fledgling
occupation is already connected with a profession - or due to a service ideal wherga the

occupation claims thal the service it provides is significant to society.

The second stage includes establishing training, policies and procedures which
overlaps with stage three in which a professional asscciation is established to set
standards of practice and negotfiates amongst other competing occupations and
professions.

These stages provide the foundation for the penultimate stage where the occupation
strives for public recognition and state support for autanomy in the contrel of admission,
metheds of practice and developing curriculum. In the fifth and concluding stage, the
occupation will publish a code of ethics.

Elliott {1972), accepting Wilensky's description as a useful resume of the main features
attributed to profassions, suggests that this is tempered by looking at how the geals and
activities of the profession are affecied by each stage in the process. This is bacause
the activities and goals of the occupation may be subject to change as well as the
structure of the occupation,

Similarly, Greenwood (1957) identifies five essential characteristics of the ideal
profession which comprise of a theoretical body of knowledge, authority bestowed by its
clients, community sanction which enables control of entry and training, a code of ethics
and, finally, a professional culture, the principal feature of which is the promotion of the
value of service towards a social good.

Newton (1983) reduces the number of attributes most usually associated with
professions. These are limited to competence in a specialised area of knowledge, a
pledge to the public good in that area and a pledge by individual professionals to
maintain the interests of individuals who seek their professional expertise. This last
feature, associated with trust, can give rise to tension with the second feature. For

example, the promise of confidentiality may clearly be at odds with the ethics of public
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service which is declared by a profession as a whole. The public must be given
reassurance that individual professionals will preserve confidentiality so that the public is
able to turn to professionals when their services are required. The ability of
professionals to command high fees is then given as the ‘carrot’ for the profession to
conform to a code of conduct which constitutes ils ethical basis. This conformity to an
ethical code is seen to be of benefit to society and maintains the profession's monopoly
of practice.

Johnson (1972) criticises the emphasis on process arguing that it deliberately skirts
around the problem of definition for a theory of profession. One argument is that in order
to discuss the process of professionalisation it is necessary to indicate the direction of
the process and the destination towards which an occupation is heading. Confusion is
also caused by interweaving the intention of defining attributes with reference to
altributes defined in earlier literature.

On the assumption that profession could be ‘accomplished” independent of the
definitions proposed by sociologists, Dingwall {1976) has also suggested that rather
than directing efforts into defining prefession, it would be more productive to study
individuals engaged in particular occupations and the way they use the term ‘profession’
during their routine work day. However this has been criticised on the basis that
individual members of an occupation cannot aveoid individuals' conceptions of profession
of other occupaticns with whom they communicate. Also, the state develops
occupational caiegeories and classifies occupations, the criteria of which influence
access to a client base, remuneration and status. In other words, interpersonal
communication and negotiation is not in itself sufficient to achieve profession, nor does
profession result singularly from individuals in occupations working in a way which
influences others to treat them as professionals.

Coming at attribute theories from another angle, Freidson {1889) argues that the
concept of profession is a folk concept which changes in accordance with who is using
it and the end to which it is directed. Whilst many definitions include similar or the same
attributes, littte agreement is to be found as to which sttributes are to be stressed in
producing a theory of professions. He criticises the strategy of trying to solve the
problem of definition by placing less value on defining aitribules of professions and
focusing on the process by which occupations claim or achieve professional status. The
problem, as Freidson sees it, is that we have no clear direction as to how we can
determine when professional status is or is not in place; we would still need
characteristics of professional status to do this. No mere helpful is the strategy which
changes emphasis from an idea of profession being a particular type of occupation to

the process of professionalisation. He accepls the view of Johnson (1972), and Vollmer

33



and Mills (1966) that focusing on professionalisation rather than the attributes of
professions still requires us to locate the final destination on the journey of
professionalisation. Freidson's insight is to see the prablem of definition lying in the
attempt to treat profession as a generic rather than a dynamic, historical concept.

As a folk concept, he proposes that the appropriate research strategy is
phenomenclogical in nature. What profession is, therefore, is less important than
describing how we determine who are professionals and how they accomplish
profession by their activities and actions. So different concepts of profession are put
forward depending on the goal of the particular group - government agency,
occupational group, the public and so on. Each group would conceive of profession in a
way to advance its own political and economic interests. Then the gquestion is which of
these viewpaints is more authoritative.

Freidson claims that in order to mave an from the folk concept we would need ta focus
mare on developing an all embracing theory of occupations which could be derived from
describing the character or phenomenan of profession in each particular case rather
than aiming at generalisation. The purpose of such a theory would be to explain the
importance of the term 'profession’ and to analyse thase occupations to which the term
has been credited.

Analogous to the comments made by Elliott (1872), Freidsan says that our study of each
case will need to involve an examination of the extent to which claim or aspiration to
profession influences the organisation of the occupation.

On the other hand, Johnson (1984) argues that attributing the term 'profession’ to an
occupation refers mare to a 'strategy of professionalisr’ than to the acceptance of an
autonomous group in the fabour market which controls its particular work practices.
Contemporary professionalism has mare to do with an occupational ideology involving
an attempt to establish status than it has to professionalised work. The strategy of
prafessionalism.. 'more than anything else, entails a sustained attempt to constitute a
privileged relationship with the state...’ ** (Johnson, 1984: p.20)

One of the goals of that strategy is associated with the auvtonomy and extent of
independence from the state which secures menogpalistic practice. Far Johnson a

weakness is exposed in theories which identify the control and use of specialised

3 Here, Johnson appfies the term ‘professionalisation’ to a process which stresses the significance of
interaclion between state and occupational group. Johnson paints a Marxist picture of the state as an
administrative mechanism producing policy out of the choices of those who controf it. Affernatively the state
can be seen as a system of officas which are distinct from thcse who occupy them and confer their own
decision-making powers and liabilities, or, as Rousseau envisaged, a corporale person similar to a firm which
has its own will, liebility and goals.
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knowledge as a core characteristic of professions. Whilst it is possible to accept that
professions do indeed deal with a particutar hody of knowledge, this does not explain
how a profession has come into a position to exercise contro! over it. An account of
speciglised knowledge, theretore, would need to involve a description of how controt is
gained and, thereafter, how it is maintained. Such an account would highlight the role of
the state.”’

Fielding and Portwood (1980} also turn their attentian to the state but this time through
their concept of ‘bureaucratic profession' which addresses those occupations which
have reached a stage where a relationship with the stale functions to achieve the value-
specific aims of the prolessions and, at the same time, the pragmatic aim of efficient
service provision of the state.

The boundaries ol the ’;erm ‘occupation’ need some scrutiny too, Often occupation is
seen as the principal activity which earns us a living. Occupation, therefore, becomes
the conceptuzl mechanism used to analyse the distribution of income. Here, the type of
activity that we undertake and how it is organised is of less interest than the point that.
occupations differentiate between levels of income. But occupation cannot be restricted
to simply pointing to a means of income since if that were so then one could say that
one's occupation is earning interest from & building society account. An occupation is a
means of deriving a source of income through the performance of certain skills that
provide goods or services to the public who, at the same time, acknowledge its value.
Occupation, at least as we conceive it, is the undertaking ol a particular skill or set of

skills within a division of labour but which involves mare than the ahility to carry out a
specialised task.

However, what is yet to be said is that professions are a product of modern, post-
industrial society which is characterised by a business economy. This brings into
guestion whether the comparisons between professions and bhusiness can only he
expressed through the issue of self-interest, and doukts may be raised as to whether
nrofessionalisation is a process which, above all else, is to be seen as one of regulatory
capture. The point has heen picked up by Johnson (1995) who, moving from an
emphasis on occupational analysis, says that in modern societies professions and the
state carry out both complementary and competing roles in @ process or system of
ordering and regulation.

H Furthermore, whilst the layman may bow to the expert knowledge of the profassional this does not explain
why the layman shouid trust the professional’s competence.
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Difficulties with definition *2

A common methaod to attempt to arrive at a definition of the nature of profession is to
select some occupations which, with certeinty, we can consider as professions - usually,
law and medicine - and identify the characteristics which they share to give an ideal

model against which other occupations may be compared.

The characteristics which often describe this ideal model are:

Expertise, the mastery of which is drawn from an ever developing end complex

theoretical base which necessarily involves lengthy study and training

s Authoritative advice, which is related to expertise, and which clients follow without

knowing why it is good advice

* A social good at which the expertise is directed and which embraces the needs of
the individual and the community

¢ Autonomy in setting standards of practice, the content of education and entry into
the profession

+ Allegiance expressed through a pledge to follow & code of conduct in which ethical

guidance is given in relation to client need, the advancement of practice and fellow
professionals.

+ Prestige, influence and financial rewards are considered to be grealer than in other
occupations,

if these attributes define what it is for an occupation to be considered a profession then
at a cursory glance it seems possible to examine all occupations to see whether they
can be regarded as professions. But why assume that the two occupations of law and
medicine are typical professions? Their identified characteristics may point to exceptions
rather than essential attributes and there is nothing amongst those attributes or their
combination that tell us why they are important. Also, those attributes are unclear in their

dimensions; how long an education or training or how elaborate or specialised a body of
knowledge? *

32 The structure af this sectian reliaes heavily on the first chapter in Windt, P., Applaby, P. at al (19889} Ethical
Issues in the Professions.

3 For example, if ane af the cnteria is a prolongad specialist training in a body of abstract knawledge then a

five day accredifatian caurse is unlikely fo satisfy that criferian if campared with accupations whers fraining
exfends fo many years.
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The attribute approach comes across two obstacles.

Firstly, there is a difference between essentfal and accidental attributes. That is to say,
do all the listed attributes turn an occupation into a profession, or have some of those
attributes which have been derived from the model or ideal profassions of law and
medicing, happenad by chance and could be changed or even discounted without
changing an occupation’s claim to profession? For example, would medicine still be a
profession if practiioners last much of their authority?

The second obstacle lies in confusing descriptive definitions with normative definitions of
profession.

A descriptive definition gives attributes that are essential for an occupation to be a
profession but does not say anything about what professions ought to be like.
Conversely, a normative definition gives us the ideals that professionals ought to pursue
and realise. But it 15 not always apparent whether we are meant to consider a
descriptive or normative type of definition. When we are told that those in a profession
pledge themselves to promoeting the well being and interests of their clients, is this given
in the sense that a pledge does exist or in the sense that professionals ought to have
such a pledge?

In relation to debates about professionalisation, problems can also arise where
accidental and essential attributes are not determined; problems which are compounded
by a confusion between descriptive and normative cleims. So in a clam by an
occupation to professional status, do some of the attributes of professions listed give
rise to other attributes listed? For example, an occupation which has a theoretical
joundation can argue that this actually gives rise to authority and autonomy.
Alternatively, it can argue entitlement to it by virtue of having a theoretical foundation.
The first claim is descriptive, saying that autharity and autonomy directly result from
axpertise in the context of a social process. The second claim is normative, saying that
an occupation with a highly developed body of knowledge and expertise ought to have
authority and autonomy.

There are difficulties, therefore, in establishing universal characteristics of a profession.
However, that does not mean that we are prevented from looking further into the ethical
dimension of professions.® Here we are addressing the subject of a distinct or special
ethical slalus which may or may not be attributable to members of professions. The
subject may be approached by considering whether there are any occupations -

including those commonly regarded as professions - which have a special ethical status.

34 Echoing Freidson {1989), how one decides who professionals are is govermned to a great extent by the
purpose of our daciding.
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If there are none then we are all in the same ‘ethical boat’. If, on the other hand, some
members of occupations are distinguished by special ethical status then the nature of
that status needs to be examined and a question raised as to why it is held. This does
not rely on the occupation being a profession and it is possible, therefere, to pursue the
ethical topics without having to worry about clear distinctions between those
occupations which are professions and these which are not. And if that is not the case,
then we are still open to the possibility of trying 1o see how an occupation could get
special ethical status.

Again there is g distinction to be drawn between descriptive and normative issues. From
a descriptive point of view, ethical status refers to one’s location in the actua! system of
values that is to be found in one's society and will be influenced by how restricted or
expansive a view one intends o put on the term society. From a normative point of view,
ethical status refers to the whole framework of values and principles that should inform

one's conduct and that shouid give rise to the judgement of one’s character,

Is it possible, then, for different people to have different normative ethical status? *
Before addressing this question we need to comment on ethical roles.

Ethical roles

identifying the particular function or position of persons is the first of three points which
need to be addressed when attempting to define an ethical role. Next, the ethical status
of those in the identified role must be found to differ from the ethical status of those not
in the role. This means finding some derivative or fundamental value or values that
correspond in the same manner to everyone in the identified role but not to anyone not
in the role. Finally, the ethical status which is particular to the role must be reliant upon
the features which define the role.

15 . . . . . . .
Three considerations have been employed in arguments against diversity in narmative ethical status;

univarsalisability, equality and ethicai harmony. The first of these broadly gives that if we meke different
normaliva ethical judgements about two situalions then we must be capable of identifying some ethically
refevent characleristics which are to be found in one but not in the other situation. Essentially this is a

requirement for consistency but leaves open the question of what types of differences are to be construed as
ethically reievan!.

The second consideration, equality, is & generally eccepted prnciple that in a just society the sharing of
advanlages and disadventages shauld be as equiteble as possible. Thus if we wanted to say that
professionais did in fact have a normative ethical status which was different from that of non-professionats,
then it would be necessary for us to show thal we are not arguing far some form af inequity that would give
nise to an accusation of being unjust.

Thirdly, athical harmony refers to a widely held view that if we were all in a position to understand our rights
and duties then aur actions would be congruent with each other. An apposing view would be that our actual
rights end obligations cen arise undar conditians that lead ta confiict. Sa the grealer the diversity in ethical
status the more prone we are ta ethical disharmony.
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So are there professional ethical roles? More specifically, are there any occupations, the
defining features of which give rise to more discernible ethical roles for any person in
one of those occupations?

Responses to this question vary. At one end there are those who argue thst
professicnals are no different to anyone else and, therefore, their conduct and actions
should be censidered in terms of the same ethical values. At the other end there are
those who say that being & professional is so different that the ethical status of
professionals is distinct from that of non-professionals. This includes those wha claim
that entry into a profession should be seen as a submission to a calling which
transforms them into people with very different ethical status and places them one rung
higher on the 'ethical ladder.’

The middle ground in the arguments of ethical roles of professions centres around
derivative-level distinctions between the ethical status of professionais and non-
professionals. The main endeavour is 10 give characteristics that can be employed to
substantiste distinct role values taken from the shared core values of other professions
and non-professions. Much depends on the fundamental values or theoretical ethical
perspective adopted, so we have to give at least a glimpse of the three major
approaches to ethical theory together with some of the difficulties which each brings.
The approaches have been traditionally clessified under the headings of
consequentialism, deontology and virtue ethics, although under the last of these
approaches the classification is seen 1o be one of a distinction between duty ethics and
agent ethics. For the moment the traditional format and classification is followed in order
to suggest @ more accessible vantage point from which to look at occupations and the
ethical framework in which they operate.

FAMILIES OF ETHICAL THEORY AND APPROACHES TO THE PROFESSIONS
Consequentialist approaches: Utilitarianism

Consequentialist approaches focus on the outcome of consequences of human actions
which are judged in accordance with the level of desirable results those actions
accomplish. Here, concepts of duty, right and wrong wait upon the concept of the
intention of an action. The most common of the two consequentialist theories,
utilitarianism, considers the optimum geod in relation to society as a whole.™

Jeremy Bentham, to whom the term is credited, conceives of the principle of utility as
the balance in favour of happiness over unhappiness evaluated in terms of alternative
actions. The idea is taken further by John Stuart Mill who argues that the only proof for

38 The other theary, which has had marginal support, takes an action to be right if it benafits the individual (in
the first parson sense) the most or is the least harmful, affer taking into account alf possible alternative aclions.
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the desirability of something is that someone desires it and that because everyane
desires happiness or pleasure then the most desirable thing is happiness. The aim of
morality, therefore, is to secure the greatest happiness for the maximum number of
people.

Mills' conception relates good to happiness or pleasure. Another view, however, is that
maximising happiness as maximising good is nat sufficient. What about maximising
other goods such as knowledge, friendship or care, for example? A claim could be made
that these goods also bring pleasure but it would be more difficult to claim that their
goodness could be reduced to the pleasure which they may bring.

How, then, does one apply the Principle of Utifity?

To start with, each person must be caounted as one and all considerations of race, creed
and custom must be jettisoned. In assessing happiness, fulure as well as present
generations must be considered. And, finally, happiness must be assessed in totality in
order to avoid reducing utilitarianism to a theory that suggests that one ought 1o do what

makes most persons happy; the aim is to maximise happiness irrespective of whose it
is.

Contemporary utilitarians apply the principle of utility in ane of two ways. Act utilitarians
believe that it should be applied to measure the cutcome of each individual action
against how much good is achieved. Rule utilitarians, however, believe that it should be

applied to measure the consequences of adopting a general rule which is marked out by
a specific action.

There are a number of problems encountered in utilitarianism.

in holding that each person’s happiness counts for one in the total score and that the
aim is to promote happiness, regardless of whose it is, it is not clear why we should do
this. Is this something that we actually want, we cught to want, or is it something
reasonable to want? And given that utilitarianism focuses on the consequences of an
action for 2 majority, the principle of utility lays ground to injustice to a minority, No
reasons are given to explain the authority to override the happiness of cne person in
favour of a majority. Therefore, 2 major criticism which can be levied against
utilitarianism is that it gives us no account of justice.

From a utilitarian standpoint 8 profession may be considered in terms of the good it is

able to promote and the harm it is able to prevent. Here, special rights and duties will be
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attributed to professionals if it is thought that it will end in more good than or less harm
than other compelling duties.

Deontology: Kant
Should, as the deontoligists maintain, ethics not concern itself with the rules and

principles we employ to guide or constrain our actions instead of focusing on the
consequences of actions?

Kant believed that moral judgements are imperatives, rationally motivated and universal.
For Kant the only good is an action of the will motivated for the right reasons, and it is
the exercise of reason which helps us to discover carrect moral precepts. Actions which
result on this basis are those done from duty.

A good and free act of the will, then, is one done not through inclination or passion but
one which has the right reasons for doing it. Actions are good not because of the
consequences which may follow but are good hecause they are the right thing to do.
This, however, does not tell us anything about how we should know what our duty is.

Kant's response to this is to claim that duty is acting with respect for other rational
beings which runs together with the idea of universal principles that should govern all
our actions. But what of a principie which governs all persons? Kant puts forward the
ptinciple of the categorical imperative which is expressed through three formulae.

To begin with, the categorical imperative gives that we find our reasons for acting only
after all contingent realities have been set aside. If this imperative is followed, then we
will only be doing what reason requires and will not be subject to individual inclinations
and interasts. This binds all rational beings : act only on the maxim which you can will as
a law for all rational beings.

The demand for reason is at the same time a demand that we respect reason not only in
ourselves but in everyone else. In the course of engaging our individual pursuits, we
must persuade others of our actions and cannot veto or override the reason of others as
though it were worthless. To do this would be to use others as only a means to our
purposes: act so as lo treat rational beings always as ends in themselves and never as
means only. In & contemporary light the categorical imperative may be seen not only as
3 principle binding the individual will but may also be seen as 2 an instrument of
negotiation within a system of ‘side constraints’. That is, & moral 1aw which does not tell
us what to do but what we cannot do.
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Not only are we bound to respect other rational beings but we are also bound to find
reasons for justifying our actions to others. In this sense we are led to the idea of an
ideal community in which all rights are respected and all duties met: act so that the
maxim of your actions might become a law of nature in a kingdom of ends.

Weaknesses of Kani's approach may be highlighted by asking whether reason alone is
sufficient to provide a motive 1o action and whether it is not possible that someone could
mistakenly believe a morally abhorrent rule that the world should live by.

An alternative deontological outlook centres on the principles that govern society as a
whole rather than the actions of individuals; the aim being to sttempt to establish
universal principles of justice. This is best captured between the approaches of the
seventeenth century philosopher John Locke, who argues from a natural rights position,
and the contemporary philosopher John Rawls who develops his argument from a
‘reasonable’ person position.

Deontology: contractarian approaches

Locke asks us to engage in a thought experiment in which we imagine a world which
has no laws, social norms or government and in which rational beings come together to
determine ethical principles for all social and political communities. These principles are
analogous to those of the categorical imperative in that all rational beings would agree
such principles and would hold universally. Locke maintains that every person is bomn
into the world endowed with natural rights which are innately human and cannot be
taken away. When our imagined rational beings come together to determine principles,
they formulate a social contract that forms the basis for an agreement between
themselves and their government where natural rights are protected. Rights, therefore,
are the deontological precepts which are used to construct and judge all social, political
and economic life in their rules and governance.

3 Like Locke, Hobbes and Rousseau used the social contract as the foundation for their political philosophy.
Hobbes believed that a contract must be enforceable to ba of any value. Enforcement, therefore, must come
with the deal. Rational beings would enfer a contract to establish a sovereign (single person, pariament) who
would have absolute authonty to enforce the ferms of the agreement. The sovereign, as a creation of the
social conlract, could not be party (o it and is able, therefore, to disregard its terms as long as the terms are
enforced apainst all others. For Hobbes, the sovereign acls as the enforcer of a systam of laws to which
obedience is the cost of membership. Obedience is exchanged for the benefils of civic peace.

For Rousseau, human beings are both good and free by nalure. They become bad (o the extent that their
freedom is diminished and the cause of their diminishing freedom is instifutions. These can enhance freedom

only if democratic. in surmendering fo this arrangement the citizen chooses to be overidden by the rest of the
community but ihe surrender is also an enhancement.

Like Hobbes, Rousseau's contracl creales o new corporale entily with ils own personalify. When considered
as passive it is called the state whep active it is called the sovereign. Confrary fo Locke, Rousseau rejected
natural rights.

Common to all forms of the social contract is the principle that our obligations are self-made end seff-
impcsed.
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Rawls (1971), on the other hand, asks which principles of justice would rational beings
conceive if a ‘veil of ignorance” was drawn across social reality. He asks us to enter a
hypothetical world where we do not know the social characteristics and facts that
distinguish us from others. Rawls maintains that people would have to formulate
principles that are fair to everyone since they are not in a position to predict which

principles, if chosen, weuld favour them individually.

However, the main objection to Rawis' argument is that from behind the veil of
ignorance are we not also discounting conceptions of the good and values that really
make rational choice possible? The social contract approach of Rawls is similar to that
of Kant’s deontology in that like Kant, Rawls tries to reach a rational motive by taking

away all reat motives. But again, is it reason alone that motivates us?

Professional ethical roles from a decntological outlcok may give rise to a number of
different approaches. If the focus is on individual freedom, then the picture of a
professional person may be painted as no more than a citizen who, in a capitalistic
society, is free to choose an occupation and similarly free 1o choose clients and
conditions of practice. In such an approach the rights and obligations of the professional
are no different to those of the private individual. If the emphasis is on the rights of those

requiring professional service then professionals may have special obligations attached.

Alternatively, if the focus is on duties rather than rights, then contractarian appreoaches
to professional ethics may be formulated. One argument may be that on entering
professions, professionals commit themselves to special responsibilities from which
follows that the fundamental obligation to fulfill one’'s agreements gives rise o special
duties for everyone in those professions. Such an argument seems credible given the

existence of professional codes of conduct and the pursuit of common standards of
practice within a profession. *

However, contractarian approaches leave open to dispute that even if we were able to
uncover what the professionals role should be in an ideal society (under the veil of
social ignorance), how can we be certain that the same professional role would be

appropriate for the society we actually find ourselves in?

Ancther deontological account may give that professionals have cbligations to the public
on the basis that their training has come about through the support of government
policies and the public purse which also establishes the institutions in which

38 . , . . e
As is the case with commercial mediation practifioners.
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professionals’ education takes place. Professionals, therefore, are indebted to the public

for their nascence and pursue a role whose parameters are set by public will.,

Virtue Ethics

The ftraditional antithesis between deontology and utilitarianism has prompted a different
approach to ethics according to which the basic judgements in ethics are judgements
about character.® This approach encompasses two principal arguments: firstly, that at
least some judgements about the value of dispositions to character are independent of
judgements about the rightness or wrongness of acticns and, secondly, that the idea of
virtue justifies the idea of right conduct. These arguments run contrary {o a popular view
of the reilationship between virtue and rightness, shared by deontologists and utilitarians
alike, in which the value of character traits relies upon the value of the conduct that

these traits are seen to produce; the concept of right behaviour comes before the
concept of virtue.. *°

The distinction between virtue ethics and non-virtue ethics theories can be summarised

in relation to describing human action as having three features:

(1) that it is a specific event (2) carried out by an agent and (3} that it has determinative
consequences.

Each of these features can generally be seen to comprise the objects of moral
evaluation and judgement. So each different type of theory can be identified by the
feature that it takes to be the primary object of moral evaluation. Deontological theories
place emphasis on the evaluation of the act, virtue ethics thecries emphasise the
evaluastion of the character of the agent and consequentialist theories evaluate the
outcome of the act.

Virtue ethics reverses the idea that the judgement of the rightness or wrongness of
actions (deontic judgements) is prior tc judgements about character (aretaic
judgements). The degree tc which this idea is taken differs amecngst proponents of virtue

ethics. Middle-ground approaches maintain that whilst judgements of character are

3 Prior to Anscombe (1958) normative ethical theory consisted primarily of the two traditions of deonfological
and consequentialist ethics. According ta the former, morality is based on the moral law the features of which
are that itis universal. The same features are found in consequentialism which compels us to maximise utility.
Anscarnbe’s view was thal because most people no longer befieved in God, it is necessary to sel aside
legalistic maral language and locate morality firmly in the notion of virtue. To achieve this, Anscombe argued
that it was necessary to pursue a much more developed moral psychology.

40 Virtue ethics as an agent oriented ethical theary is more persanal than utifitarian or consequentialist

thearies in as much as the latter consider what is good for society as a whole rather than what sor of person
one should be.
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independent aof judgements of actions, some judgements of acts are similarly
independent af judgements of character (Slate 1992). Other versions give that there are
no judgements of acts which are indepandent of judgements of virtue. Such versions
range from reductionist claims that we can use deantic cancepts of right and duty as
long as we keap in mind that they are derivative af aretaic cancepts, to thase claims that
we shauld banish deantic cancepts completely (Anscambe 1981, Macintyre 1985).

Proponents of virtue ethics most cammanly cite Aristotle to suppart their arguments and
present Kant as the chief adversary. However, the Aristatle versus Kant approach has
been over stated and work by contemporary virtue ethics thearists shaws that the
difference between the twa is less marked. This is indicative of a view that ethical
theorias resemble each other mare than they differ.

The framewark of virtue ethics affers twa principal alternatives: an ethics af virtue ar an
ethics of duty (which addresses all non-virtue ethics approaches including utilitarianism
and Kantian deontolagy). Contrary to the traditional classification presented in this
paper, deantalagy and utilitarianism da have certain features in comman; that all people
are bound by some universal duties; that maral reasoning is restricted {o the application
of principtes and that the value of virtue is derived from the concept of right ar good. All
these features are cantested by virtue ethics.

A virtue ethics appraach to praofessians may nat recagnise professianal role distinctions
if it is thought that there is an ideal human nature ta which every virtuous persan should
aspire and achieve. Hawever, it may be held that if it is possible to have different
{normatively) valid ideals and, in particular, if those ideals can be defined by an act of
commitment, then there may be a distinction between the virtuous professional and the
virtuous fayperson. The kind of commitrents which prafessionals make can also differ.
Far example, in the case of a commitment to client service, the virtuous professional will
be the ane who is pre-eminent in satisfying the needs of clients, ar saciety. Or, perhaps,
a cammitment is made to excellence in the skills that the professianal utilises in the
course af practice. Consequently the nature of the commitment may point to whether its
pursuit is an act of professional virtue or nat.

ETHICAL STATUS

Prafessions, business and trust

The canduct of prafessionals and the standards which thay lay down are the subject of
ethicai debate which tries ta steer a path between the values expressed in the
emergence and existence af the prafession itself and those of the prevailing econamic
and palitical climate which includes the clientele the prafession serves or aims to

secure. In attempting to reconcile these factars, we raeturn to the guestion of ethical
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status and the extent to which it differs between the professional person and the non-
professional person, and whether the aim of a profession and the conduct of
professicnals within that profession are ethically acceptable. The latter leads to
considering what ethical principles should guide the professional’'s relationships with
clients and how they are different from nen-professionals. Attempts, therefore, have
been made to find if the values of professions differ from those of businass and whether
the aims of both are compatible.

Pritchard (1997), following a deonteological line, holds the view that acting ethically is
fundamental to professional life since a profession, above all else, wishes lo use its
knowledge for the public good. She starts by saying that unlike the provision of service
which is seen as the basis for the relationship between professional and client, the

relationship between business and customer is characterised by the supply of goods.*’

Customers become purchasers because they want certain products of business
whereas people become clients because they desire a particular good such as spiritual

redemption, health or justice. Trust is seen as the overriding factor in the relationship

between client and professional. This is attached to the idea that a professional makes a *

public promise to serve people who have a particular need of a particular good; for
example, the sick have a desire for health.

But a customer, too, has some need that a business can provide. Payment does not
appear to be the critical factor since a client pays for the services of a professional in the

same way that a custemer pays for goods from a supplier or manufacturer.

The success of a professional in carrying out his or her job is not evaluated solely on the
basis of expertise but must be evaluated within an ethical framework. The term

‘professional’, then, carries with it an ethical undertaking so that to act unprofessionally
is to act unethically.

Business can also act ethically or unethically but saying that it does or does not has no
bearing on whether the business is good in terms of the success with which it makes
profit. For example, an appeal to a businesspersen that he or she has a duty to protect
the environment is misapplied. Unless laws restrict the ways by which business makes
profit, we can only make appeals of this nature on the basis that a particular duty

applies to all people. So the values under which business operate are not the same as

4 Prtchard qualifies the termn ‘'service’ by referring 10 the increase of occupations in ancillary health care,
management and human resources, cleiming professional stafus which has run concurrently with the genaral
increase in the service industrias. Here the term ‘service'is applied to distinguish services from manufacturing
or supply. She does not deny that those in tha service industies have expertise but cfaims they are not
professionals.
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those of professionals. If a business does operate under some sort of ethical umbrella
then this is a matter of choice for the business and of no option for the professional. The
professional offers a service of value to society as a whole and, in that respect, there is
a relationship between the public and the professional.

Market values and trust

A different picture of ethical relaticnships has been articulated by Fukuyama (1999)
through the concept of social capital.

In his discussion on the deterioration of social order in western societies, Fukuyama
characterises modern post-industrial society as the development of an ‘information

society’ propelled by technological advance and change coupled with a culture of
individualism.

Fukuyama sees a tension in western society between seeking to widen individual
freedom and the continual reformulation of rules needed for co-operative behaviour
which curtails the extent of individual freedom. This continual reformulation promotes
increasing fragmentation and disorder in society which is less able to implement
common goals. If we accept that society needs rules then we need to address the
question, whose rules? This question, though, is difficult to square with a culture in
which tolerance is seen as a great plus and any attempt 1o decide matters by cne's own
ethical perspective or culftural norms is seen as a minus. We are left, then, with the
problem of cultural relativism which Fukuyama confronts by focusing on social capital
which he defines as ‘a set of informal values or norms shared among members of a

group that permits co-operation among them.' 42

However, the sharing of values and
norms on its own, does not guarantee the production of social capital since the values

being shared may be wrong in the first place.

If all members of a group behave honestly and reliably with each other then they will
eventually begin to trust one another. Trust, therefore, is the stuff which makes for the
effective management of a group, albeit effective groups can be formed where there is
no social capital by the use of contracts and legal systems. The difference between
these formal mechanisms and the informal norms said to be at the heart of social capital

is that there is a far greater cost involved in the monitoring and administration of the
former.

42 Cultural refalivism is the balief that cullural rules are unrelated social constructs of diffarent sociaties (or
groups within them) and tha! there ara neither ethica! principles which are universally applicable nor any

means by which lo judge the norms and values of other cullures. Essentially it is a reaction against Westem
rationalism.

Fukuyama'’s general thasis is that humans have a natural predisposition ta saciety; ca-operative behaviaur has
a basis in human genetics and is nat culturally canstructed on its own.
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Social capital, therefcre, is seen to be fundamental to civil society; that is, all those

groups and inter-relationships that are io be found betwaen the family and the state.

Despite the fact that it is possible for social capital to be directed towards bad ends, it is
widely held that to have social capital is a paositive attribute of civil society,

Fukuyama then discusses the changes in norms and values under the theme of
increasing individualism. He describes traditional society as one in which individual
choice is substantially restricted, and social obligations, through the baonds of family,
religion and sacial class, are pravalent. This is in contrast to modemn societies where
individual cheice is pursued at the expense of the ties af social cbligation. In modemn
society we relate and connect mare with those who we choose rather than being
cannécted by involuntary ar inherited ties. The effect af this is that the loosening of ties
and odbligations is not limited to those associated with traditional societies but maves on
to unravel and underming the social ties that underpin voluntary institutions which
inhabit modern societies. Under such circumstances the authority of many institutions
and groups is challenged (inciuding government and professionals). The issue of trust,

both public and private, is, therefore, crucial.

Turning to social capital in terms of capitalist economy and ethics, Fukuyama rallies
against the idea that capitalism is detrimental to maral life and is inherently selt-
destructive because of its ‘bottom line' mentality. His argument is built upon identifying a
confusion which results from linking saocial capital to public gond fram which it
mistakenly fellows that social capital is not effectively produced by the free market of
capitalist economies. In other words, social capital is seen as a positive value to society,
leaving no possibility for individuals to reap the benefits of social capital which they
embady and, as a cansaqueance, have no mativatian to create. So it is left ta nan-market
forces by either state intervention, particularly through a public education system which
is provided as a public gnod, or non-governmant groups like families, the church and
generally all voluntary arganisations that do not have a financial gi:::.al.43

To the contrary Fukuyama says that social capital will be praduced by private markats
bacause it is in the long-term self-interast of individuals to produce it. Though the end
result may not appeaar to be that diffarent, the paint is not ta confuse attruism, which
values action for its own sake, with long-term rational self-intarest which strives to gain a
reputation for valuas such as honesty, reliability and quality. This thought is elaborated

in a comparisan batween market axchange (a transaction carried out for the mutual

*3 On the basis that professional firms generally do not manage their professional staff through bureaucratic

rufes and standard procedures, professional education is seen as a major source of sacial capital in any
advanced information sociely.
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benefit of buyer and seller), and reciprocal altruism {which also invalves an exchange of
benefits).

Why, then, is market exchange thought of as an amaral transaction whereas reciprocity
is endowed with 'moral weight'?

The only distinction ta be found is in the timing of the exchange. In a market transaction
the exchange takes place concurrently, and in the case of recipracal altruism, one party
may confer a benefit t0 another without the prospect or certainty of any immediate
benefit in retumn. Whilst market exchange is not recipracal altruism, that does nat mean
they have no relationship. Far Fukuyama, reciprocity is fostered by market exchange
which extends from the economic into the moral warld in which the self-interest of those
who engage in it is fastered by moral exchange.

Fukuyama cancludes that the discussion of ethical relationships in madern capitalist
societies shauld not revalve around the character of economic exchange itself but,
instead, devate atiention ta the subject of increasing change and uncertainty. This
canclusion partly reflects what Adam Smith had pointed ta in relatian to the significance
of trust in the professions where their ethical status was seen 1a align with the expertise
required of professional services in arder to deal with the uncertainty and changing
nature of professional work. Trust and expertise were key ta the market sector which
professions accupied.

Fukuyama's canclusion can be associated with the idea that trust is a key feature of aur
management of risk in madern saciety and that patterns of trust develaop to deal with the
risks of @ particular age and place (Giddens, 1990, 1891). In madern society tradition
has been replaced by faith in the value of change and the interpersonal nature of
traditional communities has been displaced by the increasing dominance aof abstract
systems, especially electronic processes. In pre-modern saciety, the trust that was
vested in priests and lacal wise people, wha were sean as the guardians of traditian,
has now been replaced by trust in expert systems; that is, trust in institutions. Sa in a
society which no longer has the certainty and security of traditian, its functioning and
maintenance relies an advice by experts. In this sense, a profassion can be seen ta

function as a sort of glabal risk manager.

Virtue, role identity and responsibility: three converging concepts in developing
ethical perception

Between them, Fukuyama's and Pritchard's arguments highlight the prablems which

arise when setting up an antithesis between prafits and sacial good. These prablems
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are associated with the focus of the study of professions and how the substantive ethical

theories actually contribute to the formation of professional identity.

Allegedly, professions have a greater ethical responsibility which sets them apart from
other occupations from which has followed a generic distinction between business and
professions. Little, however, is left for the individual practitioner with which to engage in
terms of developing sthical perception other than reliance on an ethical code to evaluate
moral concemns and decisions.*® This touches on the point that as a feature of
professionalisation, the expectation of following a profession's ethical rules seems to be
based on certain assumptions; that the work of a professional is different to the work of
other occupations; that the accepted practices of a profession can be laid down in a set
of rules that can be used as the basis of sanctions against transgressors; and that a set
of rules conveys a sense of professionalism that gives moral grounding to the practices
carried out in the name of the profession. But can a set of rules form the basis for
development in professional ethics and can such rules guide a professional's sense of
professionalism and sense of personal responsibility within @ community of
professionals? *> Moreover, moral education in the professions which relies heavily on
the study of codes of ethics could contribute to a narrow view of professional and
business life; their study being more relevant to the discovery of the moral assumptions

which are erticulated by the professional group.

Hughes (1928) says that one side-effect of professional training is that the candidate
takes on board a:

‘professional conscience and solfidarily. The profession claims and aims to
become g moral unit’ (Hughes, 1928: p.762}.

Hughes uses the notions of secular and sacred to describe different divisions of labour
and to suggest that in certain occupations the process of sanctification takes place. This
process involves a dependency upon bureaucratic status and pre-occupation with

issues of competence, expertise and authority from which arises moral legitimisation. In

“ Ethical perceplion is taken to mean the capacity fo recognise an ethical issue in a complex situation which
is as important as ethical reasoning in considering practical ethical problems. The ethical imperative of
compelence, demanded by professions themseives, the market or government, ignores this, and appears to
be solaly cancemed with expertise in a particular area of knowledge.

Ethical perception should also be distinguished from applied ethics, There is no science of morality which is
applied lo practical decision-making in the way that the science of physics ¢an be applied to engineenng
problems. The term ‘spplied ethics' suggests that answers to ethical problems may be amved at when the
particuiar case is considered lo fall under a general moral rule or set of rules. But the idea of 'moral expertise,’

if it can be called thal, does not arise from having specialised knowledge but from having a highly tuned sense
of moral imagination.
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Af the same time, professional work involves some sort of moral anchor which is not limited to a code of
practice or code of ethics but also anses in respect of knowing what to do since no code can prepare a
professional persen for every eventuality. Hence the importance of developing ethical perception,

50



a search for identity, this, more than anything else, contributes to the standing of
professionals. If we were able to transport the Hughes of seventy-five years sgo to the

present day, he might be describing the problem rather than the end resuit.

The practical aim of understonding the ethical dimension of emerging and established
professions could devote itself mare to finding a greater integration of professional and
business roles rather than formulating and refining distinctions between them. This
would not undermine the impartence of the sacis! good, traditionally associated with
professional motivation, but would avoid reducing the discussion on the roles of
professions and business to the well-worn appositions of self and shared interest and
that of profit and social good. *° It would also acknowledge that:

"...moral toncepts change as social life changes. ! deliberately do not write
"because social life changes," for this might suggest that sacial life is one thing,
moralily another, and that there is merely an external, contingent causal
relationship between them. This is obviously false. Moral concepts are
embodied in and are partially canstitutive of forms of sacial life. One key way in
which we may identify one farm of social life as distinct from anather is by
identifying differences in moral concepts’ (Macintyre, 1971: p.1).

Professions and business may have thewr own particular aims and practices but that
doses not mean that the ethical dimension of each is mutually exclusive. Key is haow we
conceive of trust in the professions as & primary element of social functioning. Although
Fukuyama exomines trust in the context of business, he reminds us of a point that
Pritchard forgets, which is that trust is & 'by-product’ of human interactions. It is not
surprising, therefore, that in Pritchard’'s passionless occount of professions and
business, words like reliability, modesty, loyalty, non-vindictiveness, wittiness,
toughness, courage and so on da not feature; words which we understand as the virtues
and which describe the subtleties of personal dispositions that serve human interactions
and signify the roles and responsibilities associated with those dispasitions in different
contexts.*” In turn, this sppears to do with the lack of identifying the particular meanings
of trust which may be attributed to particular roles.*

% This ramaing congruent with Johnson's view thal greater insight into professians is to be gained if altention

is moved away from attempling 10 examine occupations’ pursuit of self-interest to examining the conditions
under which professions emerge.

Y For example, toughness, like most virtues cannot be reduced lo self-interesledness but neither can it be an
altruistic trait of character. Toughness is a virlue but calfousness is nol. Toughness means being persistent

and having confidence of vision but does nol mean indifference or (reading on other people. Toughness can
cede to another virtue (Solomon, 1997},

B This also has significance in refalion to corporate personality.
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4 WHAT DO WE MEAN WHEN WE SAY TRUST?

Social capital and avoiding the commoditisation of trust

Social capital has emerged as a dominant concept in the understanding of modern
soclety. Perhaps as a reaction against individualism and an increasing alertness to
giobalisation, the concept has been used as a vehicle 10 attempt 1o put back the 'social’
into capitalism.

In discussing how economics has colonised other fields of study, Fine (2001) makes an
uncompromising attack on those non-economists who have taken on board the concept
of social capital and have done nathing to enhance greater understanding of their own
disciptines.”® Fine does not say that social capital should be banished from the realm of
other disciplines but believes that the concept had other avenues to go down before
being used against other social sciences. Althaugh this calonisation by economics is not
our cancern here, it leads to the point that ane of those unexplored avenues is to pay
attention to identity as a way of reintroducing a 'sociological slant’ to the concept of
social capital (Fevre, 2000). It also exposes how Fukuyama looks at trust,

Fukuyama is interested in the rules which facilitate social order rather than self-
organisation. He believes that social order has been destroyed and reconstructed
throughout history. In the same way that the industrial revolution led to the creative
destruction of social capital, the information society, propelled by technological
innovation over the secand half of the twentieth century, has led to disruption. He
argues that this process of destruction and reconstruction is a prerequisite to économic
prosperity. But how can we be certain that social capital will always be reconstituted in
the form demanded by new times? Fukuyama's answer to this question provides aur
point of departure; he says that humans are biologically predisposed to saciety and that
cooperative behaviour, therefore, is not independently constructed by culture. In
Fukuyama's saocio-biological emphasis, history has no role to play and, as such,
provides Fine an exemplary instance of economic rationalism and the ‘imperialism of
economics.’

In contrast to Fukuyama, we are trying to look at the way social capitat can serve to

enhance our understanding of professional work and trust which is nof ahistorical, and

*? For example, referring to the work of Colernan (1988}, social capital is simply the extension of economics to
address ' the handling of market imperfactions and public gaods/bads’ (Fine, 2001: p. 76). Fine confinues {a
accuse Coleman of turning social exchange theory - which looks at how social relations, norms and afl social
structures are to be understood in terms of behaviour, and the appropriate types of individual behaviour or
molivation which we should address - info sacial capital theary by * the primitive appropriation of economics’
{Fine, 2001: p.79).
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refers to the 'persan’ rather than the 'human’. Key to this approach appears to be

identity;*® a mechanism which enables individuals to put social capital into effect:

‘Instead of putting our faith in the infinite renewal of social capital which is
suppasedly guaranteed by human biclogy, we should be thinking hard about
where our aspirations to social identities are being produced if they are na

longer being created as part of the pracess which produces social capital
{Fevre, 2000: p.108).

Applying the paint which Fevre makes ta our discussian of professionals means that if
we see social capital and trust as nat being cantext contingent, then professionals are
seen as na mare than commaodities ar ‘characters’ in the market with neither individual
identity, mativation, nar desire for self-arganisation. Identity, therefare, turns inta
cammadity together with social capital. And with it trust maves from being at least a
desirable social feature, ar even a maral gaad as Hirschman (1984) sees it,51 ta being a
cammadity. We can contrast this what Giddens says abaut trust.

Professions, sacial refiexivity and self-interest

Giddens (1990,1991}) believes that in modern society tradition has given way to faith in
change and that abstract systems are increasingly replacing persanal intaraction in
traditional communities. Mcre and more persenal trust is being transferred to expert
systems embodied in institutions or profassians. He discusses three phencmena in his
examination of trust in institutions and their managament of risk in modern society,;
human violance derived from industrialised war, sacial reflexivity, and parsonal
meaninglessnass arising out of persanal reflexivity. It is the second and third of these
phenamena which are of relevance here.

The pracess of sacial reflexivity forces saociety ta face up to the unintentianal effects of
modern saciety. This process is experienced in three ways; firstly, through the threat ta
society’s natural and cultural underpinnings as a consequence of its own develapments
and activities; secandly, through the threat of having ta redirect its resources into the

pracess of canfranting the threat itself, and, finally, the trust which saciety has in its awn

0 Uniike pre-capitalisl societies where idenlify was predominantly given through family, religion and local
communily, in industrial capitalist societiés identity denved from work became increasingly important.

54, . . . s . .
Hirschman sees trust as a moral good in that unlike economic commodities, trust increases with use and
decreases wilh disuse.

52 The process of social reflexivily is different to the reflective processes used to examine these effects as
soon as they are identified. One obvious example is cer pollution. At first, foxic emissions produced by cars
and other vehicles are seen as something no more than unattractive. But after 8 while these emissions begin
to have an impact on the struciures of sociely; forests are losl due to acid rain, buildings decay and heaith
suffers because of the grealer prevalence of respiratory disease. The social activily of lransportation now has
nagative side effects both on the ecological system and on society.
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structures is constantly having to face up to the negative effects of critical functions such

as manufacturing and transport. The same process is at play at individual level.

Where protection of society is no longer to be found in the security of tradition and local
community, we find ourselves influenced by experts who advise us on subjects as
diverse as psychiatry, learning leadership skills and developing strategies for dealing
with emotional conflict. So as individuals we locate ourselves and our normality within
expert systems against which we can measure our adequacy. We have adapted to the
concept of reflexivity to manage change and uncertainty, replacing pre-modern saciety’s
assumption of individual stability in @ community. In this way the components of
personal identity are susceptible to the same instability and erosion of meaning to be
found in the trust and security of the structures of society.

One weakness in what Giddens says is that in believing that the prominent feature of
the self in modern saociety is its reflexivity, he also believes that this is a tangible process

in which the individual has real control in this constant reconstruction of his or her self
(Craib, 1998: p.2).

What impact, then, does this have on professions and professional roles? The current
perception of professions is that they are increasingly promoting their own self-interest,
Perhaps it is an unavoidable consequence of market ideology 2nd the widening spread
aof capitalism that professicns will become more and more concerned with self-interest,
But this is not the only view of professions. There is also the idea of a profession as 2
group of independent individuals with a parlicular expertise dedicated to the service of
the community who are able to agree to regulate their practice through a code of ethics.
But the picture of a profession drawn here is not the picture of an institution of the free
market. it is an organisation in which individuals organise their lives and acts as a bridge
between the individual and the state as part of what was ance understood as ‘civil
society’ (Craib, 1998: p.59). It is difficult to deny that both views of a profession contain
degrees of truth, but a profession cannot be seen as one thing. Nar should we expect

that individuali membhers of 2 profession are motivated in the same way and {o the same
degree.

Giddens would say that trust has moved fram the local to the abstract. Trust in the local
practitioner has been transferred to trust in the profession as an expert system which is
subject to 2 degree of distrust. But businesses (that is all those occupations that are
considered not to be professions) can also claim that they pay sattention to the
development of trust in their products or services. So are we able to arrive at meanings

of trust that are specifically attributable to professions? What we are missing from
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Giddens' account of social reflexivity is a fuller description of the dimensions of trust in
its modern state.”

Classifying trust

One approach to examining these dimensions is to see how the term 'trust’ is used in
everyday speech and look at its linguistic properties and integrity. What follows in this
section is an adsptation and extension of the work of Little and Fearnside (2000}. Using
their examples, occasionally with same minor changes, we begin to see how trust is

unstable in nature and how the security of trust as the basis of modern professional
relationships 1s problematic.

1 { am a trusting person.

Used as a term to describe personhood, the word indicates that we may be predisposed

to the act of trusting through acquired attitudes of mind.

2 Trustin God.

Here there is a call to faith in the sense of & trust in infallibility. Trust as faith is not
limited to religious contexts. This may emerge as faith, say, in a patriotic cause. As an
article of faith, it supports the system from which it is constructed. Therefore, without an
article of faith, the system cannot be sustained. Typically, this is an srea where the
world of religion and the world of science collide; where an attsck on the sysiem of the
faithful by science is defended on the basis that ‘these things have been sent to test us'

and, therefore, our faith, For example, Darwin's evolutionary theory of Man and God's
creation of Man %

3 { would trust that person with anything.

This usage indicates a recognition of general virlues in a particular person. That
trustworthiness is held in high regard signifies our esteem of thase capacities (virtues)
which can be trusted to provide a level of certainty in a changing environment. Together
with 6 and 11, this forms the basis of Giddens' idea of the primary functioning of modern
trust, except that it is directed to expert systems rather than interpersonal trust. Trust
helps in the coordination of activities without resorting to competition, duress or sanction

{but may play a part in all three), and in high risk situations and complex activities it
enables commitments to be made.

4 We trust Caesar fo lead us to victory.

*% That trust as a key companent of sacial capital has been rarely examined has been acknowledged in
particufar by Gambetta (1988) , Dasgupta (2000) and Fine (2001).

Little and Feamside give this as an exemple of trust which is nol rational’ (their parentheses) because the @
prion basis of faith is proof against disproof,
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Trust refers to specific rather than generally recognised capacities, for example,

leadership, toughness, courage and so on. It is a class of personal frust borne of helief,

5 I trust you are in good health.

The usage here is akin to the word hope.

6 I enfrusf myself fo your care.

A declaration of frust given to the expert in recognition of his or her knowledge or
procedural skills. It acknowledges a gap in education, training or capabilities. In this
situation, the grealer the gap, the greater the trust required, since the parity of
understanding between the laypersen and expert is more likely to be remote. When trust
is spoken in this way, it also suggests an element of hope in that the person making the
declaration hopes to benefit from his ar her commitment to the expert. The same can be

said for statement 4 since we hope that Caesar's best endeavours {(excellence) will win
the battle.

7 He's 2 nice enough man, but I wouldn't trust him with my money.

Painting to the indexical nature of frust, this indicates that that the meaning of the word
changes with its context. In speaking about the same man, we could find ourselves
saying that we trust him implicitly when he is talking about anything other than money.

As sgon as money is menticned, our trust is no Jonger forthcoming.

8 He seems to know what he's tatking about, but I still don’t quite trust him.

This points to the feature that trust and distrust are not dichotomous. Trust, therefore,,is
scalar; that is, it has magnitude without direction. That trust has scale is signified in
sentences such as 'l trust him completely’ and ‘I'm not sure we can altogether trust the
figures in this report.’ We also speak of ‘qualified trust’ and 'unqualified trust.’

9 | have stopped trusting him because he has lied repeatedly.
This indicates the reflexivity of trust. The magnitude of trust changes in accordance with
our experience of the outcomes of trust. A continuing commitment to trust is gauged

through evidence of the actions and virtues of others,

10 We wifl have fo trust what he says because he is an elder.

Like trust assaciated with religion, this denotes infallibility in the object of trust and has
its roots in iradition.

11 | don't trust professionals,

In contrast to the positive aspect of distance in education or capabilities as expressed in

sentences 4 and 6, the negative aspect in this use of the term reveals a social and
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ideological stance towards tradition and institutions. There is also an important link here
to the concept of corporate personality. Institutions have a personality in the moral as
well as iegal sense. They can have rights and duties, and can be reviled and trusted.
The relationship between corporate personality and personal responsibility bas its
impact when we ask the professional to respond to the gquestion why shouid we trust
you or trust what you do?

12 You will have to fake this on trust.

Here, there is an appeal for acceptance of the knowledge and truth cleims of the
speaker. It emphasises the link between trust and truth.

13 I frust the Boeing 747 because ft has such a good safely record.

Trust may be directed at things as well as people. In this case it acknowledges
confidence in the reiiability of performance.

These sentences reveal the spectrum of meanings of the word trust. If has inferences of
faith and belief, commitment to an ideological position or religion, or to knowledge
grounded in tradition. It can aiso infer admiration and respect for virtues in a person or
as an expression of confidence in a thing. In certain instances the word trust is nearer to
the word hope, More generally, it has an association with concepts of truth and the truth-
value of statements.

It can be used as a recognition of distance between the person making a commitment to
trust and the person being trusted. Given the discretionary nature of trust, we can also
say that the concept of trust is incompatible with the concept of contract: although that
does not deny thal there may be contracts which form the basis of a reiationship of
trust.®® A point made by Baier (1995) is that the stability of a relationship of trust can be
evaluated by seeing if one party is taking advantage of the other by exploiting qualities

of the other in ways which would need to be kept hidden if the relationship is to
continue:

" a trust relationship is morally bad to the extent thal either party relies on
qualities in the other which would be weakened by the knowledge that the other
relies on them’ (Baier, 1995: p.123}.

This brings to light the significant distinction between the normative and contractarian
views of trust. In contracts we are given the terms and content of an exchange of
responses and behaviours in relation to the intentions of the other,

3 For example, contract conditions are not to be found in child/parent relationships. As time passes the
change in the relationship is detemined by moral persuasion
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So far, then, we can identify the characteristics of the term trust as:

predispositional, we are disposed to degrees of trust ar distrust
indexical; its meaning is influenced by centext

scalar, we speak of trust in degrees betwean complete trust and total distrust, and
associated with this,

reflexive; we guage our level of trust in accardance with cur experience of the

outcomes of our trust

transferable; we can transfer our trust if we consider this appropriate.*®

Having identified these characteristics, we can classify trust according to trust in:

1. self ranging from self-cenfidence {(when it is tempered by other virtues) {c arrogance

{when it is not).

. the person: placed in the individual or in the individual according to his or her
identified role.

. groups: local, such as family, ar institutional, such as professional group.

. human constructs: either material constructs such as aeroplanes, or abstract
censtructs which can be grouped into either structures of symbolic interchange, such
as maney, or systems, such as education which provides a setvice or those which
pravide expertise,

. transcendentals; religicn or ideclagy.

. contract performance: that is, trust in monitored performance which involves a
necessary leval of trust in bath the trustee to carry out the contracted service and in
the organisation or bady te enforce the contract in case of breach. The discrationary
compenent is restricted in this trust relationship and alseo brings into play the concept
of primary trust (service trustee) and secondary trust (menitoring agent or system).
This invalves a tension when more trust is seen to decrease aopenness ta challenge
and scrutiny, in particular, when trust helps informing new relationships as a

cempanent of entrepreneurship and gives greater passibility of freedom fram external
regulation.

56 . , .

Little and Feamside give an example of this in the sentence: | have moved my accoun! from the Bank to
the Credil Union because the Bank refused to honour my cheque, even though there was money in the
account.'
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This classification not only gives a more diverse picture of trust but also underlines an
ingredient left out of the discussion of trust which is the concept of the person; a moral
being whose identity and meral motivation may, in part, be influenced by the experience
of membership of a particular group. At this point we can intervene with contemporary
virtue ethics derived from Aristotie which has sought to reinstate the person as the

primary subject of discussion in ethics.

Virtue ethics and moral metivation: dealing with self-interest and altruism

Many moral philosophers make a clear separation between the moral world and the rest
of human life. For them, ethics begins with the questicn, ‘what is my duty?" Aristotie, on
the other hand, begins with @ much broader question; ‘what is it to lead a good life?’
This aliows him to examine those areas that we associste with the moral together with
other elements of human life such as friendship and inteliectual commitment, and to
consider their interrelationships and what it is to construct a good life out of all these
elements. This richness of what morality consists makes Aristotie distinct amongst many
other moral philosophers. For example, utilitarians use happiness and unhappiness as
the single measure of all moral behaviour, believing that the desirability or non-
desirability of all moral actions could be calibreted with the same measuring
instrument.®’” Aristotle not only refuses to reduce the many things of value to one single
measure but goes further to say that it is not possible to approach a complex context
with the same blunt measuring instrument. People coming into a complex ethical
situation have to be alert and responsive, and be able to shape themselves to the
parficular situation. The judgement or discrimination lies in the perception of that
situation; that is, having the ability to respond to the situation both intellectually and
emaotionaily. So in Aristotle’s sense, the word ‘moral’ means ‘practical’; morality does not
refer to a set of inviolable rules but to those human dispositions or virtues that make life

liveable. The formulation of rufes, then, must wait upon the development of this moral
perception.

For Aristolle, vitue is not a skill but an exemplary way of interacting with other people; a
way of bringing about, through ones own inteliect, emotions and actions, the aims of
one's particular community. If we think of honesty, for example, it is not a virtue because
it is @ required skill to achieve a particuiar goal, but is a virtue because it represents the

ideal of open dialogue and knowledge. Nor should virtue be considered as a solely

57 It could be thought that Aristotle is offering a type of ufilitarianism since he thinks that the ultimate good in
life is the happiness of human beings (1095a18-22). However, the focus here is on the character of the
virfuous person rather than the effecls of the vituous person's aclions. Also, the usual lranslation of
‘eudaimonia’ as happiness does not capture the full meaning of the word. In ils common usage the word
happiness is understood as @ mental or emolional state. ‘Eudaimonia’ is something more than this. it refers to
living well and acting well (1098b21). To say that someone is & ‘eudaimon’ is to make reference lo how ihat
someone lives and to what thal somecne does. Unlike happiness, ‘eudamonia’is linked to the idea of success

and it is for this reason that Aristolle is not atternpling to tell us how we are fc be morally good or simply
happy, but how fo lead successful lives.
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moral category. We can distinguish between moral virtues such as honesty and non-
moral virtues such as a sense of humour.”® The aim is to see what part a virtue and its
relation to other virlues plays in human life: 'the central question is not "what cught | to
do?" but rather "what sort of person cught | to be?™ (Louden, 1997: p.205).

Despite the criticisms which can be been made against Aristotle *°, two aspects of his
virtue ethics are appealing. Firstly, it is both a theory of morality and a theory of moral
development. We acquire the virtlues by acting virtuously and becoming vifuous is good
for oneself and otheérs. In this way Aristotle’s argument avoids the problem associated
with moral motivation when the individual good (self-interest) is divorced from the
common geod (altruism). Unlike Pellegrine and Carroll (2001) who question the success
with which virtue ethics has reversed the dominance of self-interest in the professions,
the point here is that virtue ethics removes the binary nature of the discussion regarding

the distinction in moral motivation between professionals and business people.

Secondly, it provides an antidote to those ethical theories which have focused on the
concept of duty or have assumed that peopie are governed by a universal concept of it;
a preoccupation which has been responsible for promoting a legalistic and rule-bound

view of morality.

We have duties only to the extent that we are in a position to fulfil them and the extent of
our responsibilities is govemed by what is under our control. But this leads to the
paradox of ‘moral luck’ (Statman, 1993) which results from two contrary assumptions;
the first is that personal responsibility is restricted to only that which is in our control
(what is not a matter of luck); the second is that in reality we are not in control of our

lives since luck determines most facets of our being and actions.

Nevertheless, the immunity to luck has been ‘hard wired’ into our modern concept of
morality, and if we are able to give up this idea then we are in a position to give up the
idea of 'moral’ as a separate category from 'non-moral.’ The radical nature of virtue
ethics is, therefore, to be found in the rejection of the term ‘morality’ in preference to the
broader term ‘ethics.' *

But why should this matter to trust and social capital?

58 . o ) ) .
Sometimes, however, it is nof always obvious under which category a virtue fits; loyafly, for example.

5% Aristolle’s ethics has been discounted by many on the grounds of its elitism. Virtue fs the lalent potential
only lo be found in the citizens of tha polis. But citizenship is nol open to women, foreigners or slaves and
even then 'goadness can only be induced in a suitably receptive characler’ (1179b7-29). He is also sifent on
the subject of religious belief and religious motivalion, and his analytic approach makes no concession {o
human sentimeni. Some may also be put off by his unyielding pursuit of success.

&0 But that does nol mean we mus! reject rules, the cancept of duly or the idea of absolute prohibitian.
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5 Trust and rale identity

‘Capitalism is today an immense cosmos into which the individual is born, and which
presents ilself to him, at least ag an individual, in so far as he is involved in the
system of market refationships, fo conform to capitalist rufes of action” (Weber,
1904-1905/1958: p.54).

We are currently living in a predominantly capitalist society. ‘Capitalism appears to
create whal is perceived to be a division between economy and society, or market and
non-market.’ (Fine, 2001; p.28). Virtue ethics gives us a framework to deal with this
perception head on in that it takes account of persons in their historical and social
context °' and need not rely on rules playing 3 part in moral motivation.” Moral
motivation, therefore, is sttached to the person not to the prescription of rules, a view
which Anscombe (1981) defends by arguing that the idea of the unjust person has
effectively disappeared and the concern for who the person is has been taeken over by a
detached consideration of what he or she may or may not do. Actions, therefore, have
replaced persons, and behaviour has been abstracted from people in the sense that
their role identity has heen erased.

In many conceptions of socisl capital this abstraction appears in the form of trust in the
sense that its diversity of meaning is ignored and its use value is detached from the
people who rely on it. When trust is accounted for solely as 2 medium that helps modemn
societies to function more efficiently, and is, therefore seen to be socially desirable, or
perhaps as Dasgupta (2000) has it, a matter of being able to predict the behaviour of
others when we have incomplete information,”® the account is dependant on the
commodity or use value of trust. This poses o difficulty. For example, it is
straightforward enough to say that trust is desirable but saying so does not mean that
when we recognise that trust is lost (since it seems to be maintained through an
absence of contrary evidence), it can be rebuilt by managing or regulating behaviours
which are thought to have led to its loss. Rebuilding trust may, therefore, require
intention and disposition which is different to developing trust; possibly, an admission of
guilt or shame extending to an apology which may also require compensation and/or
punishment. Shame and guilt, however, are bound up with ethics not commodity.

&1 Macinlyre goes further lo suggesl that the concept of virtue is secondary to that of a role figure who is

always defined by a particufar cullure. For example, Athenian virtiies in classical Greece are different to those
of Medieval Christianity and the Enlightanment.

82 Nor, importantly, play a significant part in education.

83 Dasgupta (2000) puts forward a number of points regarding trust. To be credible, trust requires incentives
and the threat of punishment by an enfarcing agency, for example; interaction between individual and agency
is also reguired as is taking account of and eslimaling one another's perspectives; its value is measurable and
deals with the expeclations of other people’s aclions.
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Giddens” view of trust also faces a problem. The fact that trust may be seen 0 secure
greater certainty in human activity is no guarantee of it. Trust, therefore, should not be
confused with the absence of risk. The matter of trust still remains a matter of judgement
which requires some element of ethical perception. In addition, trust is not always
associated with socially desirable outcomes % and is open to abuse. S0 as a positive
attribute of social functioning trust can only be associated with values that have

boundaries and are not absolute.

If trust is particularly important to professional roles then we need to look at the
relationship between role identity and motivation which the concept of the person

engages: to look at the individual in the particular role and the publicly expressed values
of that role.

Regarding commercial mediation, the government sees its success defined by the
satisfaction of the parties and its own satisfaction with the impact that mediation has on
the cost and the efficiency of the civil justice system. But satisfaction in the resolution of
disputes is not as straightforward as arriving at an adjudication which presumes to bring
the dispute to an end. Satisfaction exiends to the parties’ assessment of how their
individual needs and interests have been met in the final outcome of the dispute. In
effect, the parties are involved in a transformation in what they think about the outcome
of their dispute in addition to how they wilt approach the next one. To that extent, the
measure of ADR in the form of mediation is not procedural. It brings to light the
difficulties when only settlement is used as the measure of success. Not only is pushing
parties into settiement contrary to the principle of self-determination % put the other
benefits associated with mediation can be pushed aside if settlement, which is clearly

important, is pursued relentlessly. *

So, the motivation of the Government may not necessarily be congruent with the
motivation of individual mediators to practice. Mediators’ individual values and ethical
approaches will bear upon the degree to which the 'strategy of professionalism’, if any,
is pursued.

64 Such as trust found in cniminal fraternities.

8 Emphasis on the parties’ rights to self-determination and informed consent lies at the heart of mediation.
This is anlithetical to the supporters of a rights based culture in a civil justice system that places emphasis on
the use of litigation to resclve disputes. In the US, Fiss (1984) argued that every time a dispute in litigation was
seltled. it deprived the courts of giving 2 decision which was good for society because the law was there to be
interpreted for the benefit of society at large. Moving the responsibility for dispute resolution from judges to
disputants, therefore, was harmful for sociely because justice was eroded with every settlement.

e For example, the ethical choice between being evaluative or facititative is made on the basis of the fype of

benefit the mediation process is thought to offer. If party autonomy is identified as a benefil then the use of
evaluative mediation is unlikely to be appropriate.
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5 PERSONALVALUES

Role identity, motivation and responsibility

So far

Befare setting out the approach and strategy adopted for the mediator interviews it is
worth summarising where we have reached sa far.

We began with a concern expressed by Morris (1997) in the US who believed that
professionalising mediation would unduly influence the practice of mediation through the
pramotion of North American values by a formalised elite. This extended to the
recagnitian that the values af the market place are spreading globally but that the values
of mediation da not refer solely ta the market place. The question arose as to how the
values of individual mediatars compared with the publicly expressed values of their
professional group or organisatian. In response to the attack on professionals and
professionalisation we suggested that in a glabal saciety trust building groups such as
prafessions may be of growing significance. We alsa suggested that in looking at trust
we turn away from the coppasing theoretical positions of duty and agent ethics and,
instead, look to virtue ethics with its facus on human capacities (character). The trusted

mediatar was intraduced as the arganising cancept of the case study.

Chapter 2 turned ta the subject of our case study and began ta look at the values of
commercial mediatian in the UK expressed by government and lawyers by reference to
an ‘emerging prafessiaon.” We also referred to CEDR's re-branding exercise to support

some observations in relation to the current shape of the accupation of commercial
mediatian.

Because professions have a significant ethical dimension Morris” suspician  of
professionalising mediation was used as a catalyst to look 2t the two principal ways in
which attempts have been made to define professions. We underlined the view of
Johnson (1984) who sees the application of the term ‘professian’ to an occupation is to
do with a ‘strategy of professionalism’ which primarily strives to secure and maintain an
exclusive relationship with the state.

Having looked at some of the abstacles in trying to pin down any universal
characteristics of a profession we addressed the question of whether members of a
prafession have a special ethical status. In order to do this we presented different
respanses {o the question of whether there are professional ethical roles. We identified

these responses through three f{amilies of approaches to ethical theory;
consequentialist, deentalogical and virtue athics.
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Returning to ethical status, we took an example of one argument which tries to
distinguish professions and businesses on the basis of their values. In this example
Pritchard (1997) features frust as the deminant relationship between the client and the
professional. Pritchard argues that the trust relationship is extended to one between the
professional and the public since the professional makes a public commitment to serve
those in need of a particular social good. This argument was contrasted with Fukuyama
(1999} and his socio-biological view of ethical relationships which he describes through
his particular concept of social capital. Fukuyama also features the importance of trust

but attaches to it an emphasis that a market economy does not undermine the social
good.

Pritchard's and Fukuyama’s approaches were used to illustrate the problems we face
when trying to distinguish between professions and business when we rely solely on an
antithesis between the social good and profit or altruism and self-interest. We concluded
with three interrelated points:

1. in looking at the ethical dimension of modern professions it may be more engaging

to examine how we try to reconcile professional and business roles

2. the roles and responsibilities asscciated with personal disposittons in the context of
business and professions could be described with more subtlety through the words

which we understand as the virtues

3. if trust is common to both professions and business then the meanings of trust in

particular roles require greater articulation.

We began to look at the third point in the previous chapter by rejecting Fukuyama's
notion of trust in social capital. Fukuyama speaks of humans not persans. In excluding
the concept of the person, the components of which inciude identity, self and mativation,
he describes people and trust as if they are commodities. His socio-biological outioak
gives us no way of using the concept of social capital to gain a deeper understanding of
modern professional work nor how social capital is put into effect in specific cultural
settings.

We turned to look at trust through the eyes of Giddens (1990, 1991). He argues that
trust in the local professional in traditional society has been replaced in modern society
by trust in the profession as an expert system. Although Giddens, unlike Fukuyama,
acknowledges context, we were still missing a more detailed description of the
dimensions of trust. Utilising and expanding on the work of Little and Fearnside (2000),
we Identified the pre-dispositional, indexical, scalar, reflexive and transferable
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characteristics of trust. We then classified trust according to trust in the self, the persan,

groups, human canstructs, transcendentals and coniract performance.

Having undertaken this exercise we left the subject of trust to say why we were looking
at the ethical status of professionals from 2 virtue ethics perspective. We referred to the
virtue ethics madel derived from Aristotle which combines a theory of morality and a
theary of moral development.

In the Aristotelian sense morality refers to virtues that make life worthwhile and
desirable nat to the identification and prescriptian of rules. This brought us back to the
concept of the persan since virtue ethics facuses on relationships with others as part of
a person's identity and being maral as being a particular type of persan; that is, the
focus is on being rather than doing. Moreaver, the appeal of the dual aspect of
Aristotle’s theory is that it bypasses the problem of moral motivation when the individual
goad (self-interest) is separated from the public or social good. In other wards, virtue
ethics defines our approach to the ethical status of prafessionals since it has the merit of
eliminating the black and white distinction between the moral motivation of professionals
and business people.

Paralleling the adoption of a virtue ethics approach we acknowiedged:

e 2 concept of social capital which takes into account context and history and
recognises a greater depth and subtlety to the different types of trust

« the concept of the person, one category under which trust can be classified.

We supposed that if trust is significent to professional roles and social good is
associated with professional mctivation then it requires an examination of the
relationship between role identity and motivation and how that relationship squares with
the publicly expressed values of that role.

But trust also encampasses the notion of responsibility which can be taken at two levels;
the respaonsibility of the individual in practice and the responsibility of the profession to
society. At an individual level, responsibilities give rise to more doubt as to how to
appraach a situation and how to deal with it than abligations (Whitheck, 1992). At the
same time even if, as individuals, we have an acute sense of personal responsibility we
may be out of step with understanding the wider implications of the role of the
occupation or profession in society.

A sole emphasis on codes does not do much for developing ethical perceptian nor

engaging in the changing ethical situation of the occupational group. This is associated
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with the difficulty that a client's interests and needs may be at odds with the public
interest but a code gives no help in autlining the scope of the principle of public interest,
and at the same time, the role of the profession is not dealt with nor the rale ar scope of
the profession’s code of conduct {only familiarity with the code).

Following a professional cade of conduct and focusing onty on individual abligations
withaut examining the limits and rale of the profession is very much to blinker the
question of professianal responsibility. For example, whilst it may be that commercial
mediators have different value emphases far mediation and different approaches to

practice, their wark is ultimately founded on the number of setilements they can deliver.
Three areas, therefore, are live to ethical engagement in professionalisation:

» the appiication of persponal values within the context of the occupation's rale
= explaring what rale the accupatian shauld take in addressing broader sacietal issues

and its part in sacial refarm

» consideration of the professional’s responsibilities beyond those of adhering to a
professianat cade.

We now reach the paint where we have to describe our approach to value research in

light of the conceptuatisation of values adopted by this research project.

Appreoach ta value research and assaciated prablems

According to Johnson {1999) ethics in the praofessions appears to be based an an
assumptian of a persan being a rigid self with twa competing elements comprising self-
interest and a 'higher’ moral self. However characterising ethical thinking in this way
does nat seem ta ring true. We da nat reason syllogistically when it comes ta ethics. In
practice, in other wards, we da not say this situation is a case where a particular
principle applies and, therefore, | must act in this particular way.

Johnsan, basing his argument on research fram the fields of linguistics and cognitive
psychology, says that many ethical concepts are not universal but prototype concepts
which are deep in aur experience. Values, therefare, are part and parcel of our

persanality. A simple model (Fig.3) appears to lie at the heart of approaches to value
research.
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Macro-level Values of Behaviocural Behaviour of
developments |[—® individuals [ intentions —»| individuals

Social position

Fig 8. Value research: core model

The model is based on two assumptions; firstly, that a person’s behaviour is based on
hehavioural intentions which, in turn, are moulded by values; secondly, that @ person’s
values are influenced by their social environment and their social status. These
assumptions result in two pathways for the links between three levels of analysis:
moving from macro-level circumstances and context to @ person’s value orientations to
a person’s intentions to a persons behaviour. The model also indicates that social
position is linked directly to vatues. {(Van Deth and Scarbrough, 1885).

In Chapter 1 of this paper we referred to intentional understanding which aims to explain
appearances through concepts by which we experience and give meaning to our
interactions with others. It involves identifving descriptions of conceptualisations of the
world which we construct out of subjective experience. Value is one such
conceptualisation.

Given its subjective nature it is not surprising thaf the term ‘value’ has different
meanings. The sociological concept of the term embraces norms, manners and
ideologies. Additionally, desire, reason and necessity appear as the foundation of values
in philosophy and psychology. As such, there seems to be no common understanding of

value across the disciplines nor do specific disciplines achieve any consensus on the
use of the term.

A value(s) can be seen as:

* astandard

+ astandard by which we judge what is important
» something regarded to have worth

*  something we aim for

* a principle by which we act

« beliefs in action

* qualities to which we conform
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+  personal virtues ®

The difficulty extends to value descriptors too. One person’s interpretation of ‘integrity’,
for example, may be different to another’s. It could be argued that it may be easier for
people to make explicit their values if they are asked ‘what do you value' rather than
‘what are values.' ® But this approach presents a problem for the researcher in that it
gives little basis for an analytic strategy. We need to specify a conceptualisation of
values without having to ask people what values are.

Following Van Deth and Scarbrough (1995) * we use three characteristics to formulate
the conceptual boundaries of the term ‘values.'

1 values engage moral discourse which means we need to look at the sort of moral
discourse which would indicate the social dimension of values. As moral concepts,
values cannot be detached from all those situations and events which make up our
everyday lives and everyday environments, Values are part of the way we think, make
judgements and behave. What this means is that values cannot be researched on their
own. Because everyday life involves participation in different groups and activities
people find themselves having to reconcile with family, professional, business and other
values; these can be broadly categorised as private or public, individual or group values.
Because people occupy different social environments values must be examined in their
social context. And different contexts infer different values.

0

2 values present themselves as conceptions of the desirable. ™ A desire is a wish or

want; an expression of need. When we say something is desirable, however, we engage

&7 Until the Iate nineteenth century the tarm value’ was used only as s singular noun to mean to hold in high
regard or worth, Niefzsche introduced its plural form a5 personal virtues in his aflack on Chrislianity and
Judaism which he condemnad as dogmatic and oppressiva. He argued that each person should be able to
choosa his or her own persona! virluas (or values as we now refer to them).

86 o . . . . ) . .
Since inferviewees ¢an give answers grounded in their own experience and beliefs.

& Van Deth's and Scarbrough's research examined the influence of values and changing values on beliefs in
Westem European governments. Their approach to identifying values is to treat them es onieniations which
give a framework to an individus!’s aftitudes and behaviour. Given thel values are nat open to direct
observatian, values assume the slatus of a dispositional concept. This means that the presence of values and
thair influence can be shown by fooking at the realisstion of values in defined contexts. This applies fo value
orfentations where il is possible to describe a sociat context. If values are hidden behind aftitudes then finding
a pattem among & number of different ettitudes points to some non-observable phenomenon st work. Our
research, however, does nof extend to laking values as components in a pattern of behaviour nor is it 8 values
clarification exercise that aims to eslabiish a list of common values amongst mediators.

70 van Deth end Scarbrough refar to MelLaughin (1965) who identifies three common characteristics of values:
they cannot be observed, they are nat to be found independent of tioiogical organisms or social environments;
and they have cognitive, sffective snd connotive aspects. McLaughlin believes that ail descriptions of the value
coencept which are not qualified by thase three characteristics are either arbitrary or are depandent upon the
underiying theorelical context of the particular research project. He maintains that three specific questions
need to be confronted: firstly, whether values refer (o desire or desirability; secondly, whether values have a
rank order in 8 personality system; and thirdly, whether values are determinants of behaviour. in the context of
their own research, Van Deth and Scarbrough discard tha second and third questions. These, they think, must
present themselves for empincs! testing rather than an a priori response since i wouwid be difficult to arrive at
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with maral considerations in which ‘want changes to ought' (Van Deth and Scarbrough,

1995: p.26). Values, therefore, tend towards prascriptive rather than descriptive
statemeants.

3 values canncot be observed directly but there seems to be a general consensus that
values play a significant part in action; that is values are ‘desirabilities in matters of
action’ (Van Deth and Scarbrough, 1995 p.30). They are the measure of the ethical
dimension of actions which, for the purposes of our research, include making
judgements and reaching decisions in how we choose to be. But whilst values are
associated with questions of action, they are not in themselves prescriptive. For
example, justice may be considered a value but that does nat give us any clue as to
what actions we need to take ta arrive at justice.

Analytic strategy and interview framework

One of the central tenets of the practice of mediation is the concept of neutrality. The
term ‘neutral’ is often used to describe the meadiatar as an impartial practitioner. Clearly
no mediatar can be strictly neutral in the sense that he or she can discard all his or her
values, attitudes and belisfs (Brown and Marriott, 1999). This applies not only to when a
mediator is mediating but also to haw the mediator locates and establishes himself ar
herself as a professional person. The concept of neutrality is useful in that it helps us to
remember that in its broad usage meutral’ does not cover the medistor's undediared
values. It also serves ta remind us of the peculiarity of tha mediator's work environmant
in which the client slways consists of more than one party. In any event, ignoring the
concapt doas not assist the practitioner in developing his or her own athical awaraness.
Ial

Values are essentially subjective, developing as a result of an individual's experience
and social cantext. Whilst we can reflect on values, it is mare difficult to reflect on what
lies behind their formation. A question arises, therefore, in connection with the capacity
of commercial mediators to reflect on the value components of (1) their sacial role and
commercial mediation generally and (2) their practice as individual medistors. Our

research is restricted to explering (1) in relation to the ‘strategy of professianalism.” 7

Whilst the Government is showing support for mediation and ADR, do we assume that

the increasing practice of mediation constitutes the emergence of an institutionalised

answers to empirical questions aboul values when values are abstract principles. So they focus on the
question of whether values are desires or desirabilities.

7 . .

8rawn and Marriott (1999} highiight three general areas of ethical awareness for mediators. They refer {o
medistors’ aftitude fo conflict, thair capacily to deal with emotional parties in refation to a notional rational-
emotional spectrum and the awareness of their own individual values and beliefs.

Ethical issuas rejated, for example, to dealing with conflicts of interest, preserving impartiality, maintaining
confidentiafity in mediation etc are nol encompassed by this research project.
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profession or that the conditions of trust are based on professional legitimacy? Many of
those who call themselves mediators may well want to pursue a ‘strategy of
professionzlism’ but this may be a professionalism increasingly borne of client control
and market demand.”

We want to explore how commercial mediators articulate their own values in terms of
the role of the mediator with which they identify and to what exient they see themselves
as participants in the emerging profession. This has two components; {1} mediators’
perceptions of their own role, motivation to practice and sense of responsibility in the
emerging profession and (2) how they look at their professional environment. This
involves separating analytically the mediator’s self-image as & professional from any
claims to emerging profession. The objects of analysis are not values but individuals
who experience membership of a particular group; in this case, they are pioneers and
influential practitioners in the commercial mediation community.

Our framework for interviews is, therefore, composed of two sets of questions derived
from the two principal research questions:

(1} Do mediators privately accept the values of mediation expressed publicly by
Government?

{2} Can the social role of mediator be seen as a sociological category (if it is not
then we are talking about the adoption of a particular practice by an existing
profession or group of professions rather than the emergence of an exclusive

profession).
The first research question is addressed in interviews by prompting with the questions:
+ What are the quality goals of mediation?

These as Morris (1997} points out may be any one or a combination of party autonomy
and self-determination, party satisfaction, community solidarity, social justice, social
order, personal, group or societal transformation, cost/efficiency, settlement rates and
any others identified by respondents. Our znalysis will need to distinguish between five
types of value claim:

« Instrumental (x is good for y)

e Infrinsic {x is good)

3 The possibifity of variance in trust raises questions regarding both the professionalisation of commercial
maediation and whether a valug model is enough to describe it.
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* Comparative (x is better than y)
+ Decision oriented (x is right)

» Idealised (x is good as it can be)
e How do you measure success in mediation?

The second research question is addressed in interviews by prompting with the
questions: '

» Do you see mediation associated with the practice of law or the practice of dispute
resolution?

¢  What must mediators know to practise?

¢ What do you see as the drivers for the regulation of commercial mediation?
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6 VIRTUQUS MEDIATORS

Changing context

Despite the fact that the use of mediation is increasing, Genn (2002) reparts that
commercial practice lawyers are still hesitant to use mediation despite evidence of
pasitive experience. Clients using mediation who signal the highest levels of satisfaction
with mediation cite mediators with excellent skills and familiarity with the subject area of
the dispute. Also, whilst mediation may save the potential cost of progressing a case ta
trial through earlier settlement, those cases which da not settle through mediation
increase the parties’ casts. One view suggests that a party who thinks it has a genuinely
strang case is unlikely to mediate. Another view is that if there is a strong commitment to
settle the case thraugh mediation then salicitors should be capable of arriving at a
settlement. We have also seen the landmark case of Dunnett v Railtrack in which the
defendant (Railtrack) winning its case on appeal, was declined an order to costs for
having turmed down a recommendation by the court ta cansider mediation. Now, if a
party flatly refuses mediation, even if it believes it has a water-tight case, then it will be
penalised in costs. However, this stick which the judges are beginning to wield may
bring potential challenges far both the government and mediators. The use of mediation
is likely to increase but with the accompanying risk that unless the parties can see the
benefits of using mediation rather than responding to the potential danger of cost
sanctians, a disaffected party may enter the mediation process with no genuine intention
to settie with the result that litigatian is prolonged. For those mediatars wha see
setttement as the purpase of mediation this may pose an ethical prablem in that they
may see the parties as abusing the process. For those mediators who do not attach
settiement as the priority this will be less of a concern.

Set in this changing context, how cammercial mediators understand their role is of
increasing significance. How they perceive their roles not only gives a starting paint for
develaping their ethical perception but will also begin to structure questions related to
the identification of types of mediation interventions to which the mediator is ethically
allied.

Interview summary

Eight leading commercial mediators (identified M1 ta M8), who are or have been closely
associated with CEDR, participated in semi-structured interviews. Amongst them two
were women and three were non-lawyer mediators. Apart from prompt questians, no
attempt was made 1o establish a unifarmity of questions or content in the interviews. By
sending papers to them befarehand, as described in Chapter 1, interviewees were

encauraged to elaborate on those points they felt relevant and follow their own line of

thaught and offer comments.
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Key statements, transcribed from the tape recordings, were broadly categorised by
respanses in connection with and discussion on the prompt questions identified in the
previous chapter.

The two primary research questions (1, do mediators privately accept the values of
mediation expressed by government? and 2, ¢an the social role of mediator be seen as
a modern sociological category?) were addressed by relating the categories to the types
of value claim and value associations made in connection with mediators’ own
perspeclives on mediation, their professional identity and sense of responsibility. The
purpose of the interviews, therefore, was not o identify common values but io set out
mediators’ value descriptions and to see how far these were congruent with the values
expressed by government and how they located themselves ethically regarding their
role and professionalisation.

Three value claims and three countervailing concepis of settlement,
transtormation and power

In their interviews mediators’ responses were expressed through three value claims with:
different emphases (underlined in the text). Lawyer mediators in the group tended to
cantrast mediation with litigation practice whereas non-lawyer mediators described a
similarity in their approach to negotiation and working relationships. For lawyers,
mediation was generally seen as an antidote to the negative aspects of the litigation

process although this did not imply that mediation was an alternative or replacement for
litigation.

‘t saw litigation as faking people away from the truth...also a horribly inefficient
process...game-playing and posturing...there wasn’t even always a good clean
knockout so you could say right fve won.. .often ended up in 3 muddy
compromise. Mediation seemed like a much more efficient process by creating
a climafe of trust and focus.. lo get right ta the heart of things and that people
would behave from their betfer sefves rather than their worse selves so theres a
developmental aspect, quite a maral approach to it o do with human potential,
learning and growing, learning from things that go wrong rather than being self-
righteous and positional and blaming which is what | see the litigation process
encourages.” (M3)

It seemed fo me that litigation was quite wasteful of peoples resources,
energies, emotions...if people could negotiate, as some could, through their
lawyers ar barristers that was the ideal way of sorting things out.. but the either
or of if you can’t seflle this then you go to litigation and spend masses of money

and building up a case against the other perscn seemed to be a bit of a
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nonsense...dont get me wrong I'm very pro litigation, every sociely needs a
litigation systermn because that’s part of 8 democracy and I'm also a believer in
the “shadow of the faw” principle | don't believe people would mediate
successfully if they didnt have the courts...not a matter of human nature that

everyone wants to setile if only they had an opportunity.’ (M1)

1 think we are here to mitigate wasteful pre-occupation and unnecessary pain
which | see as the by-products of conflict. When | come to a mediation what |
normally see is people who have spent quite some years having their dispute
run for them by professionals who will say they are doing & splendid job, with
their clients interests at heart but who in truth are making sure they're getting

paid properly for doing so.’ (MB)

‘... the pervading mativation is that it [mediation] gets out of the field in which

one set of people tell another set of people what to do. I'm profoundly against
that.” (M4)

For non-lawyers, medistion ténded fo formalise the positive aspects of their approach to
relationships or negotiation in their own fields of practice:

‘I had no conscious sort of tenet of good refations mean good business and it
was then unconscious thinking that informed a fot of the work | did because one
of the reasons | was used...was when problems occurred we built up a level of
{rust which meant that people were prepared to work co-operatively to resolve
the problems as opposed to becoming defensive and fighting their corner.. that
was something | hadn’t been conscious about until | got into medistion and
reglised that what | had been doing was something thst is very close fo whet we
do as mediators.’ (M5)

‘The method of helping them to negotiate is very similar to that of mediation,
except | wasn't neutral. | was representing individual interests... the
methodology, being aware of the interesls of both parties and making sure
things could work post acquisition, kind of led me into mediation. It seemed fo
be neturs! that you didn't just win for your client at all costs because what did
you do the next day after you've won?.. .Life begins when you sign the conlract,
it doesnt end, its when you stert..it seemed to make sense to fook
forward. .the contract is something you worked from not worked to. and
mediation then became of interest bu! ss a medistor | had to learn to be
neutral.’ (M2)
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Howaever, this simple lawyer/non-lawyer distinction did not delineate the range of views
in relation to what mediators privately saw as the moral imperative of commercial
mediation. In other words, what mediators saw as the purpose of mediation and the type
of value claim associated with it was not defined by whether they were lawyers or rion-
lawyers. Their valug claims also determined the extent to which they wished to locate
mediation outside the practice of law. But the type of value claim did not necessarily

reflect the mediator's own measurement of success in mediations.

Intrinsic value claims {(mediation is good)

Emphasis on greater potential for fairness of oautcome (social equity}

‘t don't think it's about social order or justice at all.. .this is a way of getting cases
out of the courls not @ way of reducing the number of cases or nutber of
disputes...it's a way of dealing with them quickly and cheaply.. it doesnt give
greater access to justice. If everybody has the right to court then that's not
improved by offering mediation, it's just a choice of a method of resolving it
which is potentially more efficient and less painful than going through court. . .the
thing that | learnt quite fate on, | guess, in life, is that people see the same
events and read the same facts through different eyes and that means that any
adjudicational solution is flawed because things are not biack or white, right or
wrong, i's just varying degrees...to me that's one of the best things that
mediation can offer is for that to be taken into account and to inform the
eventual seftferment. | think, actually, that is greater access fo justice, upon
reflection. If you can measure justice in fairness of outcomne...f think there is the

opportunity of a fairer and therefore more just outcome in mediation.” (M5)
This was also set in the context of dominant market forces:

I think there is a recognising af the motivation of the eighties and ninetias for
success being measured by wealfth and power and so on...is quite a hollow
message... people have gone through it, even those who have achieved it sge
that there's something lacking...most human beings want to relate to other
hurman beings...and there’s no doubt that mediation is a human process, its
making people communicate and ona of the by-products is that people do often
lsave [medialion] feeling that they have learnt something that is more than
dispute rasolution.’ (M5)

‘t wouldnt want to identify it with the practice of law .. .because the practice of

faw is too closely identified with adversarial processes and of course now I'm

saying law meaans litigation which is just one part of it... | dont know what
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cafegory to put it [mediation] into...fundamentally | think we re just giving people
a shot at breaking out of the circle that's created by the litigation process...al
basa you're lalking aboul craating an opportunity ...a mediator is not a
relationship manager.. we're breaking out of a systam that’s bean created over
generations that is unfair...but there are disputes which need an adjudicated
decision...the mediator is primarily building a relationship of trust with the
parties. There's nothing legal about that at all.’ (M5)

“... “enlarging the pie” and having “win-win” situations is a greatl theory and
motivalion but rarely happens in practice.. it's usually much more “pain-pain”
and to a certain extent | use that in mediations bacause shared pain is as much
a reason for settlement as anything efse. | don't know if they feel empowered or
not...rock-bottorn, my objective is to help them resolve a dispute and not go fo
court...l think a lot of people just want to have a facs-saving opporiunity to
knock this on the head without appearing to give in to the other sida.. just gat rid
of it...the more mediations | do... this [face-saving] is guite a significant reason
for tham agreeing to mediation.' (M5)

In relation ta this mediator's own measurement of success:

1'd lika to say it's bacause | give them the best opportunity for them to rasolva
their disputa...it's thay who say yes to setffemant or nol. | give tham the bast
shot at doing a deal but in my heart | still measura success as sattlameant.. Evan
if I've given them tha best chance [ could to settla but if thay didn't settia I stilf
feel as if 've faifed. It’s probably ona of the biggest motivations for the follow-up
afterwards of the phone calls.’ (M5)

Instrumental value claims {mediation is good for society)

Emphasis on relationship and responsibility

1 think it's more about personal development in some way .. it liberates people
from getting mired down in some sort of negalive process..it's like the
microcosm and the macrocosm, how people behave in their day to day
refationships.. .soma dispute over a contract is also mirrored in the larger arena
in tarms of world relationships and world events...if people can work out thair
banaf differances in a befter way at that level, then that helps sociely as a
whole... that somehow changes the energy.. thera's more positiva enargy and
less negative energy around how people bahave when thaera’s a confiict
...social justice to ma implias an ideclogical leff wing right wing analysis...! know

some people say that in social justice terms there are problams with mediation.’
(M3)
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‘T see it as the practice of dispute resclution.. because it's bigger than
law...there’s overlap between the lwo.. .but its much bigger than faw and if you
take mediation 8s & whole, not just commercial mediation, that happens in many
fields, some which have very litlle contact with law like commurnity mediation or
environmental...it's a very big field in its own right...the dispute resolution field
draws on many disciplines...psychology, negotiation theory, politics and
sociology, international relations.. loads of disciplines...it just happens to be
that cormmmercial mediation tends to be played out in an arena that's about the
law but there's no reason why that has lo be...even dispute resolution is too
narrow...ft's about relationship, t's aboul managing difference at ifs
broadest.. What | would like to see is the mediation intervention being made
much earlier in the business context...the more we can educate the business
clients in seeking assistance with the intervention of someone who is skilled in

this discipline earlier...a parson who just manages the refationship.’ (M3)

For this mediator, personal success was described in terms of coniributing to a social
transtformation that went beyond settlemant of the dispute:

‘..to see a lransformation from the beginning of the day where people have not
been able to talk to each other .. .feeling they have to speak through their
lawyers to some exchange where they can deal again...to me there’s a
satisfaction in seeing that shift...and most of the litigation process obscures
that...it's something about people’s authenlic direct experience...theyre moved
from a righls position fto teking responsibility for their own personal
experience...a sense of closure...that people can put things behind them ...a
sense of having fearnt something from the process...and at a basic level that
they have been able to reach a settlement._ It would be silly to say that it's not a
factor, it clearly is.. just that on its own it's a crude measure...the other things
I've mentioned in the grand scheme of things, are more important than
setflement or not...in terms of my sense of mediation as a larger social
movement, phenomenon...and a paradigm shift in the way people relate to
each other...then there's a danger [(if settlement is the primary focus] of
mediators becoming too directive.’ (M3)

Again success was measured at micro and macro levels:
‘I think there are two ways | can look at that. One is on an individual case basis
where | think, for me, if | see as oulcomes for the parties that they have had

satisfaction on the three levels of process, outcome, and emotion and are able

fo move on then that has been successful. [ think there are other ways in which
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it can be successiul too but | think those are three major fronts on which | would
look to a mediation to be eiming for. On the bigger front.. it dawned oh me that
what we were doing was actually turning around the legal system...and in terms
of how | see that now | see that as being a move to enable people in alf walks of
life over any kind of difficulty they have, whether it's High Court stuff ar whether
it's just an interpersonal one, of being able to tap info something which will
provide them with the potentiaf for those three areas.” (M8)

Emphasis on social order {not social transformation)

I think it's good and | think i's maintaining social order... alf of it is designed to
reduce the tension and destructive power of conflict and this is done by

mediation, however they actually label #t, but it is @ mediation process.’ (M2)

‘Practice of mediation to me is to deal with dispute resolution. However, it
comes lo us via lawyers who are praclising it as part of their litigation armour
and it comes with afl the caveais and the restrictions because the lawyers have
invested an awful lot in putting their files together. Their clients have paid for it —
they don't want to appear that they've wasted a lot of their time for which they've
billed the client...and so | think we are stuck with starting from the position of
this is litigation therefore it follows legal principle and what | think we do as
mediators we move to creating the environment where parties are capable of
resolving their dispute but we have to transform it from one to the other, a
different transformation. We're transforming it from a litigation approach to &
dispute resolution approach...Incidentally, one of the things that always amazes
me is that lawyers sell time [in litigation] and clients are buying results. The two
just don’t seem to fit together very well. ..l certainly dont regard mediation as the
practice of law...! simply was reflecting on the basis that fawyers think that it
might be an extension of law... The reason why people might have come to
mediation means that they are prepared to look at some resolution outside the
statute, the actual precedent of what's in the rule books...because their cose
doesn't fit square with that. . .if it's a matter which has to be settled by rules then
it comes to a judge, it doesnt come to me because the lawyers are the

gotekeepers...To me what we mediale is not part of the legal system.’ (M2)

However, this mediator was able to detach himself more readily from the idea of

success being measured by settlement because of a different perception at his role
which is to:
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‘...act as a catalyst between the lwo parties to help them resolve that particular
issue...fo create the space where they can resolve if they wish to ...they dont
have to resolve ... will create the space and the opportunity where you can have
a dialogue .. If as a result you can achieve some form of settlernent that's great
and if you don't that's fine, While it is nice when people are able to achieve
seftlement, that's not my objective as mediator...I'm there to create the space
and the environment where you can work to try and resolve whatever it is you
want o fry to resofve.’ (M2)

So is the mediator someone whose role is to transfer information in a negotiation where
parties wish to secure their best interests; a mediator who recognises that the system
may be engineered and that his or her intervention would be fatal to the process? Or, is
the mediator someone whose role is to help the parties assess their settlement options
and to peel away obstacles to settlement negotiations?

‘My own sense of what | do as a mediator is nof transformative...l don't feel |
need fo transform the behaviour of the parties in that dispute.. I'm not there as a
conciliator and | see transformative mediation as part conciliation, only part.. If's
very different to the catalytic action that happens when two people get together
with the aid of a competent mediator.. they may go off to do other deals or they
may not...to me that's something they will do buf that's not the purpose of why
I'm there.” {M2)

This mediator's orientation was underscored by an observation on the spread of the
market economy and its affects:

‘I'm afraid the infroduction of the global economy and globalisation enccurages
more of win as much as you can and not share with others and if as a resulf, of
every ten cases they [managers] lose six, they only count the four and ignore
the six...they have o make their reputations on the four.” {M2)

Comparative value claims (mediation is better than litigation)

Emphasis on lower cost and greater access to justice

'The primary purpose of mediation is to keep disputes out of the court...cost
stands pretty high up in the hierarchy because when | say keep them out of the
courts there are two aspects...one is having absolutely no control, and | say as
a praclising lawyer, no ability to predict the cutcome. | refuse to say these days
what the cutcome is going to be because I've given up. Secondly, undoubtedly,

its a question of cost because if you go to trial, inevitably, it means a huge
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cost...your own cost, business time costs, management costs and emotional
cost.’ (M7)

Also mediation as a reaction to the uncertainty of litigation:

T think clients have always wanted more certainty, well, slways weanted 3
measure of certainty and when they ask me for certainty | tell them | cen't be
certain. That's why | tell them they ought to be mediating...! dont think the
courts have helped matters much because they've made the life of a lawyer 3
lot more difficult beceuse they fend to jump around a lot end change their
minds...clients probably ask for certainty & lot more because they're very much
more sensitive to the velue of money and the way they're spending their
money.’ (M7)

't certainly see mediation as 8 very useful tool in my praclice as & litigator.
That'’s the fundamental advantage to mediation as far as I'm concerrned. In other
words, it's something that | cen use when I'm acting for clients o resoive their
disputes. In the wider context virfuslly afl the reasons for the advantages of
mediation within my professional practice have parallel advantages in the wider
context be it the Israeli-Arab context or be it a neighbourhood dispute...! see it
as the practice of dispute resolution, undoubtedly. It's not really necessarily the
practice of faw and, indeed, most medistors in the end don't revolve around
discussing the Jegal position.. they do at the beginning or, indeed, looking at the
various documents. As @ mediator-lawyer or lawyer-mediator you will take a
view, inevitably, as to the strengths and wesknesses of each particular case but
one of the difficulties 1 find in mediation is it's sometimes z fairly uphill battle to
challenge the lawyers on their particular points. .. think some of the times one of
the difficulties is getting them [lawyers] off their particular hobby-horse without
embarrassing them...one of the challenges that face lawyers who participate in

mediations is to forget or to appreciate that a mediation is not & rehearsal of the
trial. " (M7)

I measure success in my own mediations when the case settles or if the case
seftles...Now a purist may say, well, it may have been successful if it's
managed to narrow the issues, it's got the parties talking ...that may be so, but if
I'm actually asking myself.. success in a mediation is settlement... My main aim
is to keep the thing out of court or arbitration. I'm afraid | strongly feel that court

or arbitration is a failure unless there are very, very special circumstances.” (M7)
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But another mediator responding to where cost and efficiency stood in the hierarchy of
the government's goals said thal these were:

"...pretly fow down. | think some of the impartant things for govermment are,
sadly, about things like voles, image...and it's the antithesis, in a way, of
mediation because for me mediation is a process where the person who is in
charge, in & way you could describe a medistor as that, is actuslly the least
important person there...end in government that's not the cese...There's also
an issue abeout cost where if the up front costs of putfing conflict prevention
management and resolution processes in place is identified, its often not
justifiable prior to those disputes [emerging] .. .to invest that money into a more
peaceful future down the line, it's difficult to justify its cost effectiveness.. it’s
not, | think in the government’s minds, a positive first thought. It's not the thing
that leaps into mind like Kellogs and breakfast.’ (M8)

Emphasis on self-datermination and autonomy

‘One of tha principle goals of madiation Is to gel away from a system in which
one sat of people tell ancther set of paople what to do.. 1 think litigation and &
legal system perpetuate that.. fundamentally, for me, it ought to restore to
peopla an ability to make their own choice about their own destiny but to make
that choice with information...with somecne there o try and check that they are
looking reslistically at all the options evailable to them and the consequences of
the choices they might take. That, for me, is the number one prority. Number
two, perhaps surprisingly, is the ability to resolve conflict otherwise than through
a process of viclence in which | would include litigation. Violence in this sense
for me is a power struggle...and if people resolve their conflicts merely as the
result of exercising power.. then | see that as a dismal failure of human
relations, whether it takes place on @ world stage or on a c¢ourt stage...s0 | think
the quality gosl should be to free us from that...to me it is to do with having
raspect for pecple.’ (M4)

The mediator’s reterence to power relations is restricted to the parties but a mediator's
claim to neutrality can itself be used to exert pressure on the parties. The mediator has
a great deal of power in the sense of receiving sensitive or corfidential information in

private meetings and acting as the gatekeeper regarding the conveyance of that
information and other messages.

As to success in mediation? Agsin, mediation was seen as beneficial for society but
tempered by the idea of settlement:
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' don't think there's any one single mark...for one thing if | see someone who is
in a position of greater power declining to use it and getting to a solution by
different means then, I think, that is a huge success for the mediation and
afmost for the world.. finding a way of resolving it [conflict] without a fight is a
success for mediation...! suppose if you're in business as a professional
mediator...you have to say success is partly composed of the number of cases
you have which settle. You have to face commercial life. People are unlikely to
choose you, however good your motives are, if most of your cases end up in
non-settlement.. the difficulty then for the mediator is the degree to which he
might prostitute his principles in order to get a result.” (M4)

The mediator laler added:
‘If 1 were to be asked the guestion what do you think people ought to expect of
you as a mediator then..d dont think people looking for a mediator in a
commercial dispute would pick the things I've picked. I think they would have a

different set of values from the mediator.” (M4)

Emphasis on fairness of process

..the process of mediation is very important...mediation must be and be
perceived as being equitable, effective. A process which gives people a
genuine hearing.. that they feel understood, they come out of it feeling they've
been heard... All disputes involve emotion, some more than others...l believe
people in mediation have an opporiunity to be heard and express their
emotions... The sensitivity to people being heard and understood is an incredibly
important part of the mediation process ...Qutcome is important but the process
of being heard and acknowledged is too. Not head-banging.’ (M1)

The last comment points {o risk that the more cases judges push towards mediation, the
more litigation lawyers may be inclined to opt for those who call themselves mediators
and who see nothing wrong with ‘head-banging’ in the belief that the parties are there to
arrive at a settlement, come what may, on the day.

1 know there is a school of thought that says mediation is empowering and |
have a difficulty with that ... | think it may be, it may not be. Empowerment may
be a by-product of mediation but it is not the aspiration. Indeed if we as
mediators start making it as the basis of our work we are actually behaving
improperly. | would go as far as saying thal. People don't come fo be

empowered, o be transformed, they come because they have a dispute which
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is going to court next Thursday, and what they've asked for in the contract we've
offered them is o help tham settle that dispute. Sellfement, yas, but fo reach
that goal in a reasonably sansitive way...when people come lo mediaticn they
have a dispute thay want to have rasoived...people dont come to commercial
mediation bacause thay want thair inner conflicts resolved and they didn't want
fo come in because they want to be transformed or they want society fo be
transformed.. My personal starting point is they've come, and the contract and
the deal is, in order to get a resull.. Settlement would be my first proposition.’
(M1)

Professional identity and interpersonal trust: personality versus professional
stereotype

For one mediator the instrurnental value claim made for mediation was a challenge to
reconcile with the picture of a particular mediator type:

1 think one issue for me is fo what extent | go public on the types of views f've
expressed {0 you about mediation being a morally good thing and good for
society...which is what motlivates me...and the sort of image of a mediator
which | feal perhaps is more marketabla of the robust, ex-City lawyer, high
seltfemant rales, gets results, bangs heads together, nothing namby-
pamby...and how [ present myself in those stereotypas.’ (M3)

This turned on a comparison with lawyer behaviours and a personal attempt fo lesson
the gap betwaen professicnal and personal roles:

‘There was a very definite role and behaviour that was different to who | was in
the rest of my life and there was a ftension betwean the two that became
infolerable and that's parily why | had fo leave [lifigation] ...to ma being a
professional as a litigator meant | didn't disclose my own moral position on
behaviours that the client was doing...the only time | could challenge what thay
were doing morafly or ethically was when jt was in conflict with solicitor
ethics...which js a very low slung safety net. it gives a lot of scope for bad
behaviour without actually being unethical..there were also values and
behaviours about competitiveness, game-playing. ..out-manoeuvring people...It
[mediation] has brought me closer to my non-profassional seff...l stilt make a
distinction between the two...and there’s this whole question about impartiality,
neutrality...one of the developmental things for me is how | can disclose more of
myself in a non-judgemental way...[neutrality] | hata the word. | think it's really
unhelpful. . .non-partisan is much better.” (M3)
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There were similar views regarding one's personalily as an instrument of mediation:

‘I don't feel | take something off when | leava homa and come to work and
equally, vice versa...l find | get resentful when other paople put me in...a rofa
that is not ma...and | think | am mysealf when | mediata. | certainly present
myself simply as myself. | don't feel the need to act as anything I'm not.’ (MB)

‘I am increasingly intagrating my personal and professional life.. when | was
younger tha professional role seemed ternibly important, now [ find myself vary
uncomfortable if | have to put on a mediator persona. | actually can’t do it. [ can't
even put on a lawyer persona... Bul aven before ! was a mediafor | was
increasingly practising in a person relavant way... My way of mediating very
much involves ma... | can't puff up, they won't come fo me if they don't like my
style...I can be tough in a madiation but | telieva it's not from a posture but i#
comes from something [ can be comfortable with all the tima.’ (M1)

However, style equated with personality poses problems. As the same mediator said,
‘there is a sting in the tail.” The market is demanding a particular persona; a commodity.
This came across in mediators’ reactions to whether they were happy with their
descriptions in Chambers Guide to the Legal Profession 2001-2002 which for the first
time included non-lawyers under its ADR practitioner saction.

‘It sounds fine as a start but sounds like a safe pair of hands but not very
exciting...l perhaps don't mind it that it doesnt give a flavour of the sorls of
things we've talked about.” (M3)

t's not my descrption, it's others that describe if...[x} is not a word | would
use.. | think it is a reasonable thumbnail.. It hasn’t brought me o vast volume of
work but that's a different issue. | think there's an issue that commercial people
want somebady [0 help them resolve their dispute.. .they're going to bring their
clients so ! think thay are moare fikely to select people who they perceive as
being able to cul through and deal with the commercial issues within an initial
time frame. If a profile is put before them [clients] with somebady who thay
perceive as having an ability fo communicate and undersitand with them they're
more likely to come to mediation .. not just bacause the CPR rules requira them
fo be there.”(M2)

‘My immediale raaction was great.. ane of these litigators is going ta read this
and think about me and probably say they don't wani x to madiate, they want
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someone who's lough and can control and all that sort of thing. | don’t know if

that's had any effect on people choosing me.’ (M5)

‘Wt’s a fairly non-committal description... to be described as [x] doesn’t really tell
you much about his skills as a mediator. ..it doesn't do me any harm...I don’t
think it does me much good.” (MT7)

Although it sticks in my gullet to admit it, | dare say that what Chambers said in
2001 about me isn't far from the truth. If { were to write my epitaph as a
mediator those are not necessarily the words | would want at the top of my
fist...I'm happy that they're there though.’ (MB)

Those mediators that referred directly to interpersonal trust, described it either as a
function of the attribute of genuineness or more generally referred to the key ability of

mediators to develop trust which was not always seen as essential in other professions.

I think you aspire to be genuine. ..l think genuineness is @ fundamental aftribute
for a mediator...not to have to fake it is important.. it is possible to fake it ...1
would hope if my sons were siting on & wall of a mediation watching me
operate they'd say yes that's dad doing his usual stuff. 'm not frightened of
bringing my personality into @ mediation...I'm not sure genuineness necessarily
betokens success as a fawyer. it might betoken a more satisfactory relationship
with your clients or your colleagues ...rather than fabricating, politicking or some
of the other aftributes of non-genuineness. The most devious are those
sometimes who succeed and that may be true of other professions .. .it would be

hard to conceive of a truly devious mediator .. that sort of person would be
sussed.’ (MB)

‘A lawyer, [ think, in some ways has to discard any thought of being
genufng.. genuineness doesnt come info it Integrity does. That's & different
thing as I see it because | have fo obey the rules. . that's to do with professional
infegrity. It's different to genuineriess. A mediator who isnt genuine isn't
mediating...If a doctor is dealing with a patient then, | think, the patient has a
right to expect genuineness. it's more difficult for me to see how genuineness is
desirable or a required atinbute for, say, an accountant or fawyer because it
doesn't seem to me to be relevant. Wheat is relevant is competence, integrity,
honesly, adherence to a code of conduct..the only case where [ think
genuineness might be involved is if the professional is dealfing with people and
is interacting with people and in that context to be ungenuine is to be false and

to be false is always bad, as | see it, but that's as @ human being rather than in
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the capacily of professional except where the professional has such a high
degree of personal involvement, Jike a doclor that genuineness is a raquired
attribute.” (M4)

1 think the skills of a mediator can exist in a person whatever their
profession...and it may be that there are common human qualities that are
totally disregarding the profession. In other words the profession theyre in could
be an accident and the thing that makes them a mediator could be a common
skill, common attitude.. what marks a good mediator more than anything are
their personal skifls, their ability to build trust. So | don't think it's related to any
profession.. My belief is that trust is fundamental fo all relationships and
therefore somelthing that is precious and automatic...! think some people are
effectiva in their profession without the need to build trust.. because they're
Rottweilers ...someone might use {a professional] who falls undar that category
because he falls under that category and that trust doesn't come into it. You're
using that person as a means to an end.’ (M5)

1 am me. | cant be anybody else...l don't try and pretend to be anything else.
Incidentally, even though we all have individual styles I suspect that any one of
us, picking up any mediation, would probably come with the same result even
though our styles were different which actually says that the clients are there
locking to resolve and the medialor is almost irrelevant In many instances it's
é!most like the Hippocratic oath or Buddhist oath, * do no harm”, and an awful
fot of what we do, as Jong as it is not harmful, the parties will take and find the
resolution if they want to.’ (M2)

Howaever, reflecting on potential value clashes that mediators might have with types of

mediation case (and expressing one of the fundamental paints this project is
addressing):

T hope that mediators would feel, should feel, that they can say this one for me
is too close to the bone. it's not about conflict of interest...and if that is likely to
jeopardise your ability to work with those parties most effectively then you
should say this one is not for me. ..l would fear that most mediators would take
opportunities as they arise without choosing to look at the personal difficufties
for them... don't think mediators on the whole would turn something down
because they thought the material was not for them.’ (M8)
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Parsonal rasponsibility

Mediators comments on regulation reflected their sensa of personal respansibility in
connection with the perceived state of maturity of the profession and public protaction
from bad practice. But this did not mean that submitting to regulation was securing
professional legitimacy on tha basis of an established skills and knowledge base, mora

a recognition of developing an interdisciplinary area of practica.

' start off on the basis that in order to help people resolve a dispute you have fo
be & skilled negotistor..but then behind that there is a series of
quastions...what is a good negotiator? Is it someone who undarstands the
positions, the laws, the stalutes or, and it shouldn't be “or” but “and,” elements
of human interaction, emotional issues...is that also part of the negotistors
armoury? | think it is...a little bit of a psychologist there as well, not trained as
such, but it comes with experience...and then to understand the area in which
theyre working...all the things that need to make the deal work...an awareness
of the legal structure in which you are negotiating ...all of that carries into
mediation...S0 where | see any issuas of codification [ragulstion] - becsuse
that's what the law is applying to mediators — is to be aware of what is within the
legal structure in which you sre medialing. | speak about creating the space.
Within that is also controlling what's In the space and so | am a gatekeeper. | try
not to evaluate...So there is an area where regulation is appropriate. Whether
this means mediators all have fo be lawyers?...as a non-lawyer talking to a non-
lawyer | think we would say this is nol necessary. We're not going to advise
them on law...but there is an issue thera.’ (M2)

‘t suppose | do think the bast mediators are born not made. . it is perfectly
possible fo laarn the skills...I don't go info a mediation thinking very hard | must
do what was taught on the course. .. do balieve it's a template which you are
free to adapt to maet the circumstances you confront.” (MB)

A similar perspeclive was adopted by anather mediator. When asked what mediator's
naeded to know to practise:

‘The short and simple answer is nothing because | still think there are some
nafurals and the naturals do it naturally. .. don't put myself in tha category of a
natural mediator and, therafors, what | have done is learnt and faught what you
have to do as a mediator. Sinca there are very few people who are naturals one
does need to be taught the skills, by and large. In many ways you need to be
teught what not to do...you obviously need to understand the theoretical
process of meadiation and your function within that.. the art of being
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neutral.. .you don't need any legsl knowledge as such...you don’t need any
technical knowledge. I think it helps to have an understanding of the way people
operate.. People skills, as such, again are things that can’t necessarily be
taught...I think it also helps to like people, basically. | sometimes worry that | get
too high-bound by all the theory and practice’ (MT)

‘They need to know who they are and what they bring in terms of their person
and skills.. I think they need to know very little. They may need lo have read
and understood & particular case...This is more about understanding than
knowing. I think they need to understand the context in which the case is taking
place. . that clearly might involve knowing some things about it but they need to
understand it because each case wilf have a different backdrop and it is that
backdrop against which you are mediating.” (M8)

‘There isn't a best praclice. There's only the best we know af this moment. . like
counselling | guess.” {(M1)

The same mediator likened the National Vocational Qualification in mediation to ‘brain
surgery by numbers.’

‘...on the one hand, | look af people who do environmental facilitation,
management consultants, Irainers, areas which have some similsrity with
commercial mediation which get sorfed out by the market...so, no, just let the
market decide. On the other hand, there’s the fact of people doing if badly end
giving mediation a bad name...at least thst faccreditation under the CEDR
coursef can curb some of the warst excesses...! think the fact that it has been
recognised as a basic minimum is a good thing...in some way perhaps it's about
educating the markst about the different types of mediation so they know al
least what type they're getting...so if they want someone who's going to be
evaluative they get that and nof think that all medistions are like that, likewise
with facilifative..If [regulation] seems something that is more important where
you've got some sort of mandatory programme...when people don't have a
choice then ! think it's important peaple do have some sort of regulation...for the
more sophisticated users then | think it's probably less imponant...there's
something about once you stert defining what it is that you do, in a way it starts
to crystallise and become more limited and there’s a danger of lasing creativity
and a sense of evolution...also there's the difficulty of it becoming too
theoretical.. psychotherapy was quile a mature profession, if you can call it that,
before it became regulated....] would prefer something more intermediafe...an

assaciation...minimum standards. developmental, sharing of ideas, support
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groups...If one exireme is the “Chartered Institule of Mediators” and the other is
we should just go off and do our own thing, which doesn't seem right either...
What's the midaie ground or new model?’ (M3)

‘The government, | think, are inevitably going to move more and more towsrds
court mandated mediation. . the courts are already finding it difficult to draw up a
list of approved mediators or people they feel have a recognised standsrd of
mediation ability. So inevitably someone s going to say they have to be
qualified and how do you measure that quslfification. it will satisfy the
government...of needing something tangible rather than this awful thing, in their
eyes, of recommending individuals who are known to be good...but | suppose
for the fear of bheing seen to be favouring individuals it's easier to pick a
standard or pick a body.’ (M5)

General summary

These medistors’ statements not only bring to light the complexity of the concept of the
trusted mediator but begin to challenge some of the assumptions regarding the
traditional ethical framework associsted with professions and professionalisation such.
as claims to s knowledge base, regulatory mechanisms and institutional organisation.
But the mediators' statements may also hint at a calegory of profession emerging out of

a reaction to bureaucratisation. These issues are touched on in the final chapter.
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7 THE TRUSTED MEDIATOR

Being professional v being a professional

Professionalisation
Commercial mediators are committed to a service ideal but this is a service ideal that is
not yet fully defined in its value orientations towards professionalisation. Brown and

Marriott (1999) comment that professionaglisation is sometimes seen as a threat to
process informality in mediation:

‘Even those who are uneasy about professionalisation acknowledge that it is “an
ambiguous concept.” it can refer either to elements of professional activity
perceived as dubious, such as elitism, detachment and client disempowerment,
or to those more positive and inheremt features of professions, such as
independence, training, responsibility, expertise and commitment to appropriate
values’ ™ (Brown and Marriott, 1999: p.140).

Wae are taking the line that professionalisation is @ process which involves both an
ethical and ideological strategy for an occupaticnal group; a strategy that is inextricably
linked to the form of relationship the occupational group has with the state. This is
significant because the siate depends on its relationship with occupations whose
practices produce social definitions relevant to state functions and, at the same time, the

occupational group is dependent on the state to establish the conditions for practice.

Given that there are numerous viewpoints, agendas and negotiations unique to each
occupation we have discarded the idea that there can be a single atiribute that can be
used to trawl all occupations called professions and consequently have nat attempted to
show what the occupation of commercial mediation might share with other occupations
that correspond to an ideal model of profession. Our concern is not what constitutes a
profession but rather the circumstances that lead to professionalisation and what type of
profession commercial mediation may become. So the parameters for a description of
the conditions for the professionalisation of commercial mediation are not to be found by

attempting to see whether commercial mediation qualifies as a profession or not.

It will also be the unique characteristics of the occupation of commercial mediation
which will have to influence policy on professionalisation and the ethical framework in
which it is enabled as opposed to policy being determined on the basis of traditional

(idealised) characteristics of a profession. The characteristics of this opposition are set

™ As Brown and Mamott's own footnote says, this may not be prablematic for those mediators who are highly

selfiement focused but may be uncomfortable for those mediators who place high value on empowarment and
problem-salving.
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out in Figure 4 and are now raviewed in terms of potential policy implications regarding

training, accountability and organisation.

Profession
(Trusted mediator)

Competence to deal with the particular situation
Client as equal (doing things with)
Ideclogy and developed ethical perception

Activity as a way of expressing own identity and
personality

Person: genuineness and empathy

Personal responsibility and group

Profession
(Traditionalideslised)

Expertise
Client {doing things for)
Code of Ethics

Activity as means to an end

Persona

Regulation

accountability

Virtue ethics orientation (suggested) Duty ethics orientation

Lower bureaucracy Higher bureaucracy

Professionalisation influenced by the above Professionalisation assumed by

the above

Fig 9. Contrasiing ethical frameworks

Government's vision and reforms

The increasing cost and duration of civil litigation gave force to the development of
commercial mediation in support of the government’s Access fo Justice project to make
the civil courts more efficient and cost affactive in an attempt to deter people from the
combative process of htigation. Indeed the government, through the Lord Chancellor's
'pladge’, avoided the potential criticism that in asking the public to carefully consider not
going to court it did not axclude its own departmants and agencies.

We also need to remember that the government's concept of justice is made up of two
components. One emphasises the government's responsibility to deliver legal services
which are efficient, cost-effective and, therefore, accessible. The second emphasises
the administration of justice relevant to when a dispute arises. In this sense justice
reflects the decisions taken in the courts, the accountability of the legal services and
their ability to provide independent advice.

Civil justice is not simply an arena in which disputes are resclved but a system that aims

to provide and encourage dispute avoidance:
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'The Government believes that the civil justice system must play an integral part
in supporting good citizenship. It is not just ebout the resolution of disputes. It is
a system which provides a framework which guides the conduct of individuals
and organisations within  sociefy' (Lord Chancellor's Departiment:
civil.justice 2000, 2002: p.12)

This statement is linked to the government's vision in the use of technology based
systems: ”°

'...once there is greater access to the lew, and guidance on it through elecironic
means...experts in & field may adjudicate rather than experis in the law, in an
increasing number of cases' (Lord Chancellor's Department. Civil.justice.2000,
2002: p.24)

So the occupation of commercial mediation is not only seen as a resource for the
administration and management of the justice system but also as a resource for its
moral transformation; a resource to simultanecusly mainiain social order and effect
social change which also happens to be functioning within a technology reliant free
market.

Legal profession

As the vast majority of court cases do settle, the government's aims, encapsulated by
Lord Woolfs reforms, will be evaluated by whether cases settie earlier without the
strangiehold of costs and, subsequently, whether those settiements result in fairer
outcomes. Therefore, the government's aims are as much to do with chenging the
practices of the legal profession as they are to do with encouraging the use of
commercial mediation. This feature is important in that whether or not commercial
mediators see what they do as an independent discipline or not, they function as
mediators who inciude many lawyers who act as mediators as part of their legal
practice. As such the development of commercial mediation in the UK is best
understood in terms of private enterprise developing a market for 2 public service which
is closely associated with the civil justice system but is not, in its delivery, necessarily
based on knowledge of the law, irrespective of the fact that there are lawyer mediators

and that some mediation service providers only use lawyer mediators.

Lawyers dominate the practice of commercial mediation but they do not engulf it. Some
lawyer mediators may wish to define mediation in @ way that could eliminate non-lawyer

mediators but acceptance of a profession of commercial mediation could alsc be seen

75 \NHS Direct'is an example
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as a potential threat to lawyers who could be barred from mediating as part of their legal
practice. More significantly, lawyers have continued to remain the gatekeepers o
potential mediation clients and have an influence on the choice of lawyer or non-lawyer
mediators.

One lawyer's response to why buyers of mediation prefer lawyers as mediators was
that:

‘.lawyers are perceived by the public at large as dispute management
specialists. If a8 person has a tax problem they will saek the advice of an
accountant; if their roof leaks thay will engage the services of a builder; equally,
when they have a dispute, they will, when all else fails, generally consult o
lewyer or embark unaided upon litigation where they expect, ultimately, their
dispute to come to come before a legally qualified judge.

As madiation is a form of disputa management, lawyers are the instinctive
choice of the parties to act as mediators. That the skills of a mediator may be
very different from those of a judge, arbitrator or adjudicator is a subtlety lost on
most of the faily and probably also to a large extent on many solicitors and
barristers. It is also unquestionably the case that many lawyer mediators are
appointed by the legal advisors to parties because they are known quantities as
current or erstwhile, fellow litigators.

The situation is likely to change, at least in the commercial field, to the extent
that the mediator is becoming & recognised specias rather than some sort of
hybrid sub-sat of an existing professional group, whether lawyers, accountants,
architects or other specialists. | have no jdea of numbears but there are plenty of
non-lawyer arbitrators practising in the construction and mantime fields, each of
whom is judged on their proven ability as an arbitrator and whose standing is
every bit as high as that of their legally qualified fellows. There is no good
reason to believe that the same cannot be true of mediators.

The position of the competent, unappointed, non-lawyer mediotor is little
different from that of the competent, unappointed, lawyer medistor; the pariias,
when given o choice, prefsrred somebody else.’ (www. cedr.co.
uk/exchange/discussion/003 17 April 2002)



But what would determine the choice between a lawyer mediator and a non-lawyer
mediator if, as this lawyer believes, the mediator is not a 'sub-set of an existing
professional group?’ 7°

Learning capability v defined body of knowfedge and expertise

Commercial mediation does lolerate the idea of a professional discipline:

‘...commercial disputes...generally require some level of experience and
expertise from the medistor. Same knowledge of the faw and of legal concepts
may welf also be helipful, particularly when trying to settle cases in the context of
pending litigation. An argument against expertise is thet the greater the
perceived experlise and authority, the more the parties may be influenced into
accepting the mediator’s authority and moved away from their own controf of the
resolution’”’ (Brown and Marriott, 1999: p.141).

Beyond process understanding the professional claim 1o commercial mediation lies
more in learning capability across disciplines and a high level of interpersonal skills than
it does on the possession of a highly defined hody of technical knowledge or core
theoretical model.

It is difficult, if not impossible, to instil through training personal characteristics that pre-
figure competence in mediation. The mediator very much uses his or her own
personality as an instrument of the mediation through which his or her skills are
transmitted. So the expert who works with a defined body of knowledge appears less
relevant in commercial mediation but that does not mean that the commercial mediator
cannot be an expert in mediation. The point is that mediation is not capable of being
reduced to a neat set of skills that guarantee or predict its outcome. The link, therefore,
between training and effectiveness is not a secure one because an effective mediator
does not get that way by taking lengthy training.

Undoubtedly, there is a compelling drive to undertake training. But the assumption that
there is a direct link between training and competence with training being a process that
makes a person into a competent mediator which they would not otherwise have been is
not what is significant. What is significant is that people are in the position to choose to
embark upon more training as a way of connecting their personality and identity within
an area of practice where knowledge cannot be standardised, is continually developing,
variable and, by nature, uncertain,

76 And setting aside the possibility of lawyer-lawyer favouritism.
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The threat, however, lies in the idea qf the 'generalist’ mediator; the fuzzy middle ground
of ‘one mediator fits all.” It is increasingly the case that commercial mediators do tend to
mediate disputes in areas which they are technicaily or legally proficient; areas in which
they are a professional. '°

But this is not emerging in mediator training generally. Mediation is an approach,
something people can do and acquire skills in their own fields of activity to improve. It is
not a profession in the shape of law or medicine but that is different from saying that
mediators cannot be professional.

Regutation and accountability

Training, however, soon moves on o the gquestion of accreditation and regulation and to
what extent they are necessary. There are a number of mediation organisations that
provide both training courses and have an accreditation function but standards may be
different. Accrediiation, however, is not a definitive measure of competence nor a
guarantee for those who have been accredited that they will be able to pursue a career
as a commercial mediator.

The more commercial medistion becomes enshrined in the civil justice system the more
the likelhood of pressure to set and conform to standards in practice. So where
commercial mediation remains a voluntary and without prejudice arrangement between
the parties, regulation is less of a concern, But where the courts increasingly refer cases
to mediation or strongly urge the parties to atiempt mediation, there may be a
temptation to make moves ¢ establish a regulatory bedy to give comfort and confidence
to the courts.

This view encompasses professionalisation as a form of social control which stresses
the interest of consumer or client protection, safeguarding against bad practice and well-
meaning incompetence. The government will need to weigh this against its overall vision
of the civil justice system because regulation could lead to prescribing a procedural
maodel for mediation and prohibit the dissemination of the social transformation message
of mediation to encourage parties to mediate themselves; that is, where lawyers and

other professionals practicing in their own capacities function in a partisan role for their

& At a minimum, a theorefical and practical knowledge of negotiation is required bul that is not something
special lo commercial mediators

& CEDR’s selection procedure and matching of mediator to dispute almady covers this and indeed thera are
many racognised mediators in particular sectors such as clinical negligence and construction, for example.
Professional background is coupled with personal attributes such as whether the mediator is highly directive or
less directive efc. So it is a question of the degree to which a professional is required (lawyer or otharwise)} in

respect of technical, legal or sector knowledge that clients will expect from the mediator for their particiular
dispute.

95



clients or act as intermediarigs, appraoaching negatiations in the spirit of mediation and
avaiding disputes.

Regulation and acceuntability, however, need not be bundled together; anti-regulation
does not mean anti-accauntability.

QOrganisation

Morris, with whom we started this paper, calls for the preservation and value of the
diversity of mediation practice (commercial and atherwise) and reacts against aspects of
a particular description of professionalisation which focuses on the self-interest of
elites.” The negative cansequences of professionalisation are seen to lie primarily in
bureaucratisation, the aspects of which are seen to embody commercial advantage,
competitiveness and resistance to alternative forms of accountability. This recalls the
picture of prafessionalisation adopted by Larsan (1977) who sees professionalisation as
a project of collective social mobility where professionals as a group usually enjoy
higher social status than do members of other occupational graups.

But an increase in social prestige does not come about automatically as a by-product of
professionalisation. It would have to be a goal deliberately pursued by the professional
associations which implement a strategy designed to secure higher sacial prestige for
their members. In the UK there is currently no single mediation organisation which
controls or has the capacity to contral entry and exit from the community of commercial
mediatars nar has there been any active lobbying of government for special privileges to
say that commercial mediation is different from other occupations so that it can qualify
as a profession.

Larson canceptualises professionalisation as a method of social stratification congruent
with the sysiem based on wealth, But, as we have already said, this is not the
standpoint we adapt. It also misses the mare fundamental paint that the government's
ecanomic strategy encompasses encouragement of the private sectar to take on the
role of a public sector provider of which commercial mediation is an example. This
aspect alane is likely to determine the degree ta which government intervention will take
place in commercial mediation practice and, therefare, its active rather than passive role
in prafessionalisation.

Cammercial mediation is an individualistic practice but for the purposes of accountability

and trusi, nat prestige, mediators will find it difficult to wark as individuals withaut

" It would be difficult to deny that no self-inferest is invoived but that does not rmean that there is, af the same
time, a genuine concern for clients. Nor does the degree of seif-inferest or public interest dictate the
possibilities of how professionals can organise themselves.
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belonging to a group. But that group does not need to be a conglomerate or single
organisation. There is no reason to suggast that commercial mediators cannot work as a
network of sutonomous groups which do not try to define mediation. The form of
accountability, therefore, nead not be a highly bureaucratic structure in the model of
establishad professional institutions 8 put can take the shape of peer assessment and
accreditation within a practitioner network, coupled with formal client feedback.®' This
questions the assumption that there is a need to bring together the different fields of
mediation into a profession that has the same sort of status as, say, law.

Final reflections on professionalisation

‘It is horrible to think that the world could one day be fillad with nothing but those
little cogs, fitlla men clinging to little jobs and striving toward bigger ones...This
passion for bureaucracy...is enough to dnve one to despair. It is as if in
politics...we were to daliberately to bacome men who naad "ordar” and nothing
but order, become narvous and cowardly if for one momant this order wavers,
and helpless if they are torn away from their total incorporation in it. That the
world should know no men but these: it is in such an avolution that we are
already caught up, and the great question, therefore, not how we can promote
and hasten it, but what can we oppase to this machinery in order to keep a
portion of mankind free from this parcelling-out of the soul, from this suprame
mastery of the bureaucratic way of life’ (Weber, 1921 p. 224)

‘This whole process of rationalisation in the factory snd elsewhere, and
especially in the bureaucralic state machine, parallels the centralisation of the
material implements of organisation in the hands of the master. Thus, discipline
inexorably takes over ever larger areas as the satisfaction of political and
economic neads is increasingly rationalised. This universal phaenomenon more
and more reslricts the importance of charisma and of individually differentiated
conduct’ (Weber, 1921/1968: p.1156)

Criticisms of the established professions are usually formulated around their
monopolistic practice, limiting entry into the market, and pursuing self-regulation to avoid
the discipline of the courts and the rigours of the market. But it is precisely the context of
the market and the level of bureaucratisation that may be giving rise 10 a new type of
profassion that gives it a legitimate role.

80 . , . . .
It is questionable to what extent current forms of professionalised struclures actually provide any reliable
client protection.

81 .
CEDR is already adopting much of this approach.
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Put together emphasis on auionomy, a trend towards higher specislisation and
individuslisetion with the increasing influence of business professions such as
accountants, lawyers and bankers working on international projects, commercial
mediation could be seen as a product for the global market and an antidote 10 some of
its manifestations.

If we attech Gidden’s view of the transference of trust from professionals to abstract
systems {0 Weber's prophetic but gloomy vision of ‘jobsworths,' the practice of
commercial mediation can be seen as an attempt to counteract some of the impersonal
nature of the delivery of professional services. Personal contact and the ability to deal
with human affairs may become increasingly important in a technology based economy
which can now offer detailed information or capability on many areas of once defined
professional knowledge or expertise.*

As to virtue ethics, its big plus is that it makes ethics more sensitive to everyday sccial
and personal complexities which includes what sort of person one should be if one is
engaged in a professional activity. The overlap between personal and professional
ethics becomes acute and exiends to the question o what degree the model of a

virtucus agent that is applicable in personal life is also applicable in professional life.

Particularly in a global market, a profession’s ethics have te function at @ broed sccietal
fevel which seems, on the face of it, to be difficult to reconcile with an ethical approach
whose primary focus is the life and character of individual agents. However, virtue ethics
leaves open the door to the idea of professionalism which is not independent of an ides

of why professions emerge and what they are for.

In the case of commercial mediation, the ‘ideclogy of professionalism’ which is
associsted with the length of a formal professional education which may, as Hughes
describes it, encompass some sort of moral ‘saturation’ that is somehow self-fulfilting is
much less relevant, if at all, than being able to engage in an ethical situation.

At the same time a theory of profession which misses a description of the countervailing
ethical tensions which are an intrinsic part of its own conception leave us at best with an
incomplete theory or, at worst, with a theory of no consequence. In that sense

professionelism and being professional belongs to ethics not the other way around.

82 'The great change in professions is nol the nature of the knowledge which provides their base. The great
change is in the nature of the advice. The way to provide advice which appears to eliminate risk and provide
cerfainty ta the cansumer is ta maka the delivery of the advice and provide certainty to the cansumer is lo
make the delivery of the advice mare impersonal...Advice becomes commoditised. ' (Bruce, 2001: p.5}
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It is in this territory where the concept of the trusted mediator intercedes; a concept

which holds the tension-ridden connection between professional and business ethics

within the similarly tension-ridden refation of being within & profession and being

professional. Critical to that holding operation is trust.

Moving forward

Continuing from this exploratory case study:

(1)

@)

(3)

Publishers are in the process of being approached and this will involve
gathering more illustrative case material;, in particular, material from client
sources,

Already in progress as a result of the initial papers referred to on p14 and p16,
the researcher was invited to join the Royal Society of Arts Advisory Group on
its 'Professional Values' project and will be involved in the facilitation of a one
day conference to be held in Cctober 2002 and other events,

The value emphases identified in the the mediator interviews are positicned in a
spectrum between mediation as a negotiation and mediation as an equity
process. Prompted by this and the statement made by mediator M8 on p88, an
ethics module for CEDR registered mediators is to be drafted. The purpose of
the module is to raise awareness of the ‘ethical bandwidths’ in which mediators
are pre-disposed to working.
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