Journal of Legal Research: V 22, No. 53, Spring 2023

The Challenges of Implementing the New Civil Liability
System due to Violation of Competition Rules in the

European Union

Hossein Sadeghi*', Mahdi Rashvand Bukani’, Mahdi Naser®

1. Assistant Professor, Department of Business, Faculty of Entrepreneurship, University of Tehran, Tehran, Iran.

*. Corresponding Author: Email: Hosadeghi@ut.ac.ir

2. Assistant Professor, Department of Private Law, Faculty of Law, University of Judicial Sciences, Tehran, Iran.

Email: rashvand bokani ujsas.ac.ir

3. Ph.D. Student in Private Law, Faculty of Law, University of Judicial Sciences, Tehran, Iran.

Email: Mn.ujsasac0077@yahoo.com

171

S.D.LL.
The SD Institute of Law
Research & Study

Publisher:
Shahr-e- Danesh
Research And Study
Institute of Law

Article Type:
Original Research

DOI:

10.48300/JLR.2023.170537

Received:
21 September 2020

Accepted:
21 November 2020

Published:
10 June 2023

ABSTRACT

With the adoption of the EU Compensation
Guidelines for the 2014 EU Anti-Monopoly Act
to compensate for all damages and even profits
and lost profits (direct and indirect purchasers),
absolute liability was foreseen for violators of
competition law. There are exceptions to this
rule, of course. This did not happen until the end
of 2016, despite the Member States' requirement
to implement these rules in their national legal
system due to legislative and administrative
challenges. Some of the challenges are related
to being possibility to turn us over to absolute
responsibility or agree contrary to the rules of
procedure, the deterrence aspect, litigation,
challenges associated with indirect buyers at the
end of the supply chain and informing buyers
These challenges and other challenges that have
arisen have led to the Union issuing a statement

Copyright & Creative Commons:

© The Author(s). 2021 Open Access. This article is licensed under a Creative Commons Attri-
bution Non-Commercial License 4.0, which permits use, distribution and reproduction in any @ @
medium, provided the original work is properly cited. To view a capy of this licence, visit hitps

reativecommor rg/licen BY NC

es/by-nc/4.0/.




The Challenges of Implementing ...

on how to implement the provisions of this directive in the legal system of the
Member States. Identifying these challenges and the solutions offered in this
regard can pave the way for legislative policy-making for the development and
enhancement of competition law rules in the Iranian legal system.

Keywords: Violation of Competition Laws, European Union, Absolute
Liability, Civil Liability, Antitrust Acts.

[Funding: The author(s) received no financial support (Tunding, grants, and sponsorship)

for the research, authorship, and/or publication of this article.
Author contributions:

Hossein sadeghi: Conceptualization, Methodology, Software, Validation, Formal analysis,|
[nvestigation, Resources, Data Curation, Writing - Original Draft, Writing - Review &

Editing, Visualization, Supervision, Project administration.

Mahdi Rashvand Bukani: Conceptualization, Validation, Formal analysis, Investigation,

Resources, Data Curation, Writing - Original Draft, Writing - Review & Editing.

[Mahdi Naser: Conceptualization, Methodology, Software, Validation, Formal analysis,

[nvestigation, Resources, Writing - Original Draft, Visualization, Project administration.

Competing interests: The authors declare that they have no competing interests.

Citation:

Sadeghi, Hossein, Mahdi Rashvand Bukani & Mahdi Naser. “The Challenges of]
mplementing the New Civil Liability System due to Violation of Competition Rules in the|
uropean Union” Journal of Legal Research 22, no. 53 (June 10, 2023): 171-194.

172



173

Journal of Legal Research: V 22, No. 53, Spring 2023

[Extended Abstract]

With the approval of the European Union's 2014 directive on compensation
for damages caused by anti-monopoly actions, absolute responsibility was
provided for those who violate the rules of competition law to compensate for
all damages and even the lost profits of direct and indirect buyers. Of course, this
rule also has exceptions, including the way of obtaining evidence by the judicial
authorities specified in Article 6 of the above-mentioned directive, the joint or
relative responsibility of the violators of the competition law rules specified in
Article 11 of the above-mentioned directive, the need to compensate indirect
buyers by Violators of the rules of competition law specified in Article 15 of
the aforementioned guidelines. Despite the obligation of the member states to
implement these regulations in their national legal system, due to the existence
of legislative and executive challenges, such a thing has not been achieved
until the end of 2016. The reason for this was that since the above directive was
approved by a higher authority than the internal authorities of the member states
of the European Union, as a rule, the application of the internal rules of the
member states by their courts under the title of interpretation of the provisions
of the directives of the European Union could not be legal have Because the
authority of interpretation or allocation of Union directives or that authority
itself is in approving a directive contrary to that directive, or such allocation
should be specified in the opinions of the highest courts of the European Union
such as the Court of Justice or the European Court of Human Rights Protection.
Of course, another opinion that was presented in this regard was that the
mandatory implementation of the rules approved by the European Union did
not prevent the implementation of the provisions of those rules with the rules
of the receiving country, and this originates from the principle of independence
of the sovereignty of the member states of the Union. Because despite the
obligation of countries to introduce the provisions of the guidelines discussed
in this research into their legal system until the end of 2016, many countries still
accept these provisions by applying some amendments and even some others
take steps in line with legislative policy in the application. These provisions
were not included in their legal system. Among the challenges of implementing
the above-mentioned guidelines in the legal system of the member states of
the Union are the challenges related to indirect buyers at the end of the supply
chain. Because the goods produced by the violators of the rules are successively
exchanged and after many exchanges are given to people who are generally not
aware of their legal rights or, in case they are informed and file a lawsuit, the
actual amount of damage caused to them It cannot be ignored. Another challenge
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related to notifying buyers and identifying indirect buyers is that the solution
proposed in this regard is to inform the general public about the incident through
mass communication tools such as television to initiate a "collective lawsuit"
against is a violator Another challenge is the ability to turn to us before us or
the feasibility of applying the principle of sovereignty of the will to the rules
of the approved 2014 guidelines, which has two views in this regard. Based on
the first point of view, the first point of view, since there is no provision in the
regulations of the above-mentioned guidelines for retroactive use of the rules,
in principle, the responsibility of individuals in the judicial authorities depends
on the substantive rules that when committing a violation of the "existing"
regulations " has taken place. Therefore, regardless of the conditions of the
stated regulations or the philosophy of their approval, there is no possibility of
us preempting the said rules. Based on the second point of view, although there
is no rule in the regulations of the directive to predict whether or not the rules of
that directive are retroactive, the philosophy of approving these regulations and
predicting absolute responsibility for the violators requires that in interpreting
the approved rules, the existing situation society and the possibility of filing
a lawsuit for the victims. Because the intention of policymakers is to resolve
the existing situation and the possibility of filing a lawsuit for indirect buyers
who have suffered losses from the actions of companies active in the market.
Therefore, it is not far-fetched to anticipate the provisions of this directive. In
addition to what has been said, the implementation of the discussed directive in
the European Union member states also has some gaps, among which we can
point out the need to strengthen the deterrence aspect of the directive's rules
and the need to change the procedure for dealing with claims in this directive.
The existence of the mentioned challenges and other existing problems led to
the issuance of a declaration by the Union regarding how to implement the
provisions of this directive in the legal system of the member countries.
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