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RESUMEN: El pre sen te ar tícu lo dis cu te los in ten tos de los fis ca les y de los tri bu na les pe -
na les in ter na cio na les de en cua drar el dis cur so de odio den tro del tipo pe nal del cri men de 
“per se cu ción”. La va gue dad de la de fi ni ción de este cri men le per mi te al in tér pre te uti li -
zar lo como un con te ne dor en el cual po ner ac tos cri mi na les que, de bi do a fa llas sus tan -
cia les o pro ba to rias, no pue de de otra ma ne ra ser pe na li za do. Esta si tua ción, jun to con las 
con di cio nes que pre su po ne, pone en pe li gro el prin ci pio de le ga li dad, y por lo tan to de -
man da un aná li sis cui da do so por par te de los ju ris tas, con el fin de pro bar la pre ci sión de
apli ca cio nes in cier tas ta les como aque lla con res pec to al dis cur so de odio.
Pa la bras cla ve: de re cho pe nal in ter na cio nal, per se cu ción, dis cur so de odio, li ber tad de
ex pre sión.

ABSTRACT: The pres ent pa per dis cusses at tempts by pros e cu tors and In ter na tional Crim i -
nal Tri bu nals to en com pass hate speech within the model fact sit u a tion of the crime of
“per se cu tion”. The vague ness of this crime def i ni tion en ables the in ter preter to use it as
a con tainer in which to place crim i nal acts that, due to sub stan tial or ev i den tiary short -
com ings, can not oth er wise be pe nal ized. This sit u a tion, and the con di tions it pre sup -
poses, en dan ger the prin ci ple of le gal ity and there fore de mand care ful anal y sis on the
part of the ju rist in or der to test the ac cu racy of du bi ous en force ment such that with re -
spect to hate speech.
Descriptors: in ter na tional crim i nal law, per se cu tion, hate speech, free dom of ex pres sion.

RÉSUMÉ: Cet ar ti cle décrit les tentatives des procureurs et des tribunaux pénaux inter-
nationaux pour l’incitation à la haine dans le cadre in frac tion de crime de “persécu-
tion”. L’imprécision de la définition de ce crime permet à l’interprète de l’utiliser comme
un contenant dans lequel des actes criminels qui mettent des échecs ou des preuves ne
peuvent pas être pénalisées. Cette sit u a tion, ainsi que les con di tions assumé, men ace la
primauté du droit et requiert donc une ana lyse at ten tive par les avocats dans le but de
tester la précision des ap pli ca tions telles que l’incertitude à l’égard de l’incitation à la
haine.
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SUMMARY: I. Fo re word. II. Re ca pi tu la tion of the Facts of the
Še šelj Case. III. The Sta tu tes of the Inter na tio nal Cri mi nal
Tri bu nals and of the Per ma nent Court and the Doc tri nes of
Inter na tio nal Cri mi nal Law. IV. The Tea chings of the Eu ro -
pean Court of Hu man Rights Case Law on Free dom of Expres-

sion. V. Conclu sion.

I. FOREWORD

The most griev ous in ter na tional crimes of mod ern times re veal a re cur -
ring fac tor that in trudes as a sin is ter pre am ble to the es ca la tion thereof,
namely, hate speech. This is vented at ral lies and in the me dia and is a
ver i ta ble “per ni cious tree”1 rooted in the suf fer ing and fear of the pop u -
la tion. It in stils a feel ing of ha tred to wards the “other”, le vers on ide als
of great ness and pu rity and ac cuses its prey of trea son and con spir acy.
The “proph ets of chaos”,2 as the prac ti tio ners of hate speech have been
called, are of ten in tel lec tu als and skilled or a tors fa mil iar with the pres ent 
and past of their tar get au di ence, its so cial and eco nomic dif fi cul ties, its
con cerns and its griev ances. They are, there fore, in pos ses sion of the ap -
pro pri ate tools with which to mould “in flam ma tory” speeches ca pa ble of
cre at ing a breach in the hearts and minds of their lis ten ers and, con se -
quently, of push ing the lat ter into com mit ting acts of crime. Al though the 
key so cial role played by hate speech in set ting the stage for a num ber of
in ter na tional crimes must be ac knowl edged, the ques tion whether such
con duct can in it self be re ferred to as an in ter na tional crime is highly
prob lem atic.3

First of all, “hate speech” needs to be better de fined. For this pur pose 
it is use ful to re sort to the def i ni tion con tained in Rec om men da tion No.
20 adopted by the Com mit tee of Min is ters of the Coun cil of Eu rope on
30 Oc to ber 2007, where the term is un der stood as cov er ing “all forms of
ex pres sions which spread, in cite, pro mote or jus tify ra cial ha tred, xe no -
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1 See Jacques Sémelin, Pu rify and De stroy. The Po lit i cal Uses of Mas sa cre and
Geno cide 77 (Co lum bia Uni ver sity Press ed., New York 2007).

2 Ibi dem, at 68.

3 On the other hand it should be re mem bered that the criminalization of hate speech 
is com mon prac tice at na tional level (see note 50 be low). We can not dis cuss this here,
but will fo cus, rather, on the in ter na tional crim i nal law which should, how ever, serve as a 
use ful start ing point for con struc tive crit i cism of choices made at na tional level.



pho bia, anti-Sem i tism or other forms of ha tred based on prej u dice, in -
clud ing in tol er ance ex pressed by means of ag gres sive na tion al ism and
ethnocentrism, dis crim i na tion and hos til ity to wards mi nor i ties, mi grants
and peo ple of im mi grant or i gin”.4 At a very gen eral level, hate speech
can ap pear un der four dif fer ent pro files5 in in ter na tional crim i nal law: (i)
moral com plic ity in the per pe tra tion of an in ter na tional crime;6 (ii) ev i -
dence for the ex is tence of a Joint Crim i nal En ter prise (JCE) to which the
“prophet” be longs; (iii) di rect and pub lic in cite ment to geno cide; (iv)
“per se cu tion”. Un der the first pro file, hate speech con sti tutes sec ond ary
in volve ment, while un der the sec ond it ap pears as con duct which, while
neu tral at the sub stan tial level of typicity, could, in a court trial, take on
the role of mi nor prem ise (or sec ond ary fact) in an in fer en tial line of rea -
son ing, the out come of which would be the in volve ment of the per pe tra -
tor in a JCE;7 fi nally, un der the third and fourth pro files hate speech au -
ton o mously en com passes an in ter na tional crime.

The pres ent ar ti cle at tempts to deal ex clu sively with the is sue of the
au ton o mous rel e vance of hate speech as an in ter na tional crime and, in
par tic u lar, as a crime of “per se cu tion”. In the light of the nu mer ous
bench war rants and cases of doc trinal in de ci sion that un der score the dif -
fi culty of de fin ing the crime of “per se cu tion”, it will be ar gued that this
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4 The no tion of hate speech ex plic itly or im plic itly adopted in the most im por tant
sen tences or tri als can be eas ily traced back to the abovementioned def i ni tion. See the
charges brought against Vojislav Šešelj, Count No. 1, par. 17, let ter k, as well as the pre -
trial brief of the pros e cu tion un der para graph 141. See also the charges brought against
Dario Kordic, Count No. 1, par. 37, let ter c, as well as the sen tence of the Trial Cham ber
on the lat ter un der para graph 209. Fi nally, see the sen tence of the Streicher case at the
Nuremberg Tri als, http://avalon.law.yale.edu/imt/judstrei.asp.

5 These pro files will be the sub ject of fur ther con sid er ations in the re main ing part
of the ar ti cle.

6 When the ob jec tive and sub jec tive pre req ui sites for part ner ship in a crime are
met, hate speech can ap pear as a form of in sti ga tion, as an or der by a su pe rior or as abet -
ting. See Enrico Amati, Matteo Costi, “Autoria e forme di compartecipazione criminosa”,  
Introduzione al diritto penale internazionale 94 (Enrico Amati, Valentina Caccamo,
Matteo Costi, Emanuela Fronza, An to nio Vallini eds., Giuffrè ed., Milano 2006); Stefano 
Manacorda, Imputazione collettiva e responsabilità personale 177 ff., (Giappichelli ed.,
Torino 2008).

7 With due cau tion, this con clu sion can be reached with ref er ence to in di vid u als be -
long ing to an elite, po lit i cal or cul tural or gani sa tion, when ev i dence is avail able that
some mem bers of these groups have been in volved in the per pe tra tion of in ter na tional
crimes.



pro file rep re sents the most prob lem atic of the four as far as es tab lish ing
the in ter na tional crim i nal im por tance of hate speech is con cerned and, in -
deed, that it is not pos si ble to link hate speech with the in ter na tional
crime of “per se cu tion”. The method adopted fol lows two ap par ently dif -
fer ent, but nev er the less in ter re lated, ap proaches. First, the con tri bu tions
of in ter na tional crim i nal stat utes and the en su ing case law in de fin ing the 
crime of “per se cu tion”, as well as the rare sen tences which have been
passed on the spe cific sub ject, will be ex am ined. Sec ondly, case law of
the Eu ro pean Court of Hu man Rights (here in af ter ECtHR) re gard ing the
re stric tion of free dom of ex pres sion will be con sid ered, with par tic u lar
em pha sis on the cri te ria the court adopts in or der to de fine un der what
cir cum stances this can be done le git i mately. The ad di tion of the lat ter ap -
proach, which will be dis cussed in more de tail later on, was made on the
ba sis of the per sua sive ness of the cri te ria laid down by the ECtHR re -
gard ing free dom of ex pres sion and be cause of the con cep tual and le gal
pos si bil ity of ex port ing those cri te ria out side the le gal sys tem of or i gin.

While not with out its ref er ences to le gal max ims, the pres ent ar ti cle
does not in tend to ne glect the com plex ity of real-life facts. In deed, as a
case study it will ex plore the pre sen ta tion of ev i dence in the case of
Vojislav Šešelj be fore the In ter na tional Crim i nal Tri bu nal for the for mer
Yu go sla via (ICTY). Ref er ence to this spe cific case is not meant to im ply
that it alone rep re sents an in ex o ra ble ne ces sity for ar riv ing at the con clu -
sion that hate speech can not be de fined as an in ter na tional crime of “per -
se cu tion”. How ever, it does draw at ten tion to the prob lem atic na ture of
the is sues and also pro vides a con crete frame work in which to exami-
ne the meth od ol ogy adopted as well as the de tailed cri te ria laid down by
the ECtHR.

We can be gin with a brief sum mary of the facts. In the ab sence of
any kind of sen tence pro nounced in the Šešelj trial, the read ing of the in -
dict ment and the pros e cu tion’s pre-trial brief8 will be con sid ered, ob vi -
ously bear ing in mind that the par tic u lars de scribed therein are only at -
tempts to re con struct facts which still need to be fully ex am ined by the
court. Ref er ence will, how ever, be made to the re cords of the hear ings of 
11, 12 and 13 De cem ber 2007, when, dur ing ex am i na tion and cross-ex -
am i na tion, a key wit ness for the pros e cu tion, An thony Oberschall, pro -
fes sor of po lit i cal so ci ol ogy at North Carolina Uni ver sity, pre sented a re -
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8 The doc u ments are avail able at www.un.org/icty.



port ana lys ing the con tent and struc ture of about 400 speeches made by
the de fen dant be tween 1991 and 1994.

II. RECAPITULATION OF THE FACTS OF THE ŠEŠELJ CASE

Vojislav Šešelj, a pro fes sor of po lit i cal sci ence at the Uni ver sity of
Sarajevo, as well as pres i dent of the Ser bian Rad i cal Party (SRS), is
charged be fore the ICTY of crimes against hu man ity (art. 5, ICTY Stat -
ute) and vi o la tion of the laws and cus toms of ac cept able con duct in war
(art. 3, ICTY Stat ute). The crimes at trib uted to him by the pros e cu tion
are, in par tic u lar, “per se cu tion”, “de por ta tion”, “forc ible trans fer”, “mur -
der”, “tor ture and cruel treat ment”, “wan ton de struc tion” and “plun der of 
pub lic or pri vate prop erty”. Ac cord ing to the pros e cu tion, said crimes
were com mit ted be tween Au gust 1991 and Sep tem ber 1993 on Ser bian,
Cro atian and Bosnian soil, against the Cro atian, Bosnian-Mus lim and
other non-Ser bian pop u la tions.

The charges re fer to the art. 7 first sub sec tion of the ICTY Stat ute
which states that the de fen dant planned, or dered, in sti gated and com mit -
ted the crimes for which he is charged, or at any rate aided and abet ted in 
their plan ning, prep a ra tion and ex e cu tion. The pros e cu tion in tends to
show in par tic u lar that Šešelj formed part of a Joint Crim i nal En ter prise
final ised to wards the com mis sion of the abovementioned crimes and has
di rectly (i. e. “phys i cally”) com mit ted the crimes of “per se cu tion”, “de -
por ta tion” and “forc ible trans fer”.

The con duct that takes on cen tral im por tance in the Šešelj trial is the
pro pa ganda made through speeches con tain ing di rect and pub lic eth nic
den i gra tion. This con duct, as far as can be made out from the charges,
ap pears un der three dif fer ent and non-al ter na tive pro files. Firstly, it au -
ton o mously en com passes the crime of “per se cu tion” (see Count no. 1,
par. 17, let ter k as well as the pre-trial brief, par. 141). Sec ondly, it con -
sti tutes a method for in sti gat ing the per pe tra tion of an in ter na tional
crime. Fi nally, it is ev i dence for the de fen dant’s mem ber ship of a JCE
final ised to wards the com mis sion of in ter na tional crimes. As al ready
men tioned, un der the first pro file the prac tice of dis crim i na tory pro pa -
ganda can be con sid ered an au ton o mous crime, while un der the sec ond it 
is deemed an cil lary con duct and un der the third as neu tral con duct from
which it is thought pos si ble to in fer mem ber ship of a JCE.
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The dis crim i na tory pro pa ganda of which Šešelj is ac cused mainly
took place at po lit i cal ral lies held in the pres ence of mil i tary groups and
ci vil ians, in a cli mate of pal pa ble ten sion due to the eth nic and re li gious
con flicts in the for mer Yu go sla via which wors ened fol low ing the Bos-
nian dec la ra tion of in de pend ence. The pro pa ganda is pri mar ily tar geted
at the forced ex pul sion of non-Serb pop u la tions, not only from Serb ter -
ri tory, but also from a con sid er able part of the Cro atian and Bosnian terri-
tory, so as to con sti tute a new ter ri to rial en tity ac cord ing to the na tion al -
is tic idea of a Greater Ser bia. A pri mary ex am ple of this is the speech 
given by Šešelj on 6 May 1992 in the vil lage of Hrtkovci, in the Voj-
vodina re gion of Ser bia, in which the de fen dant in cited his au di ence to
the ex pul sion of Cro atian in hab it ants by read ing out a list of names of
those who were to leave the area. Nu mer ous ep i sodes of vi o lence and
eth nic cleans ing fol lowed this speech.

Var i ous and re cur rent ex am ples given by the pros e cu tion shed light
on the cen tral im por tance of hate speech in this case: “Šešelj made in -
flam ma tory speeches in the me dia, dur ing pub lic events and dur ing vis its 
to the vol un teer units and other Serb forces... in sti gat ing... to com mit
crimes” (par. 10, b); Šešelj “par tic i pated in war pro pa ganda and in cite -
ment of ha tred to wards non-Serb peo ple” (par 10, c); “Šešelj called for
the ex pul sion of Croat ci vil ians from parts of the Vojvodina re gion in
Ser bia” (par 10, d); “per se cu tion” by the de fen dant con sisted of “di rect
and pub lic den i gra tion through ‘hate speech’ of the Croat, Mus lim and
other non-Serb pop u la tions” (par. 17, k).

III. THE STATUTES OF THE INTERNATIONAL CRIMINAL

TRIBUNALS AND OF THE PERMANENT COURT AND THE DOCTRINES

OF INTERNATIONAL CRIMINAL LAW

“Per se cu tion” is a crime against hu man ity. Ob jec tively speak ing, it
con sists of the in ten tional and se vere de pri va tion of fun da men tal rights
com mit ted in the pres ence of the el e ments con sti tut ing the cha peau of
the rel e vant cat e gory. The sub jec tive el e ment, on the other hand, in -
volves the spe cific wil ful prac tice of dis crim i na tion. The Stat ute of the
In ter na tional Crim i nal Court,9 as well as the Stat utes of the In ter na tional
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9 See Stat ute of the In ter na tional Crim i nal Court art. 7, July 17, 1998, 37 ILM 1002 
[here in af ter Stat ute of the In ter na tional Crim i nal Court or ICC Stat ute].



Crim i nal Tri bu nal for Rwanda10 and the In ter na tional Crim i nal Tri bu nal
for the for mer Yu go sla via,11 as in te grated by unan i mous case law,12

agree upon the con tents of this es sen tial hendiadys.
None the less, there are some dif fer ences be tween the three stat utes.

The ICC Stat ute pro vides a def i ni tion of “per se cu tion”,13 while the other
stat utes men tion the nomen iuris14 only, and thus re quire case law to sup -
ple ment them. Fur ther more, the dis crim i na tory rea sons men tioned in the
Stat ute of the ICC are more nu mer ous than those listed in the other stat -
utes, and the doc u ment also con tains a fi nal open ing clause re fer ring to
“other grounds that are uni ver sally re cog nised as im per mis si ble un der in -
ter na tional law” (art. 7, sub sec tion 1, let ter h). Un like the other stat utes,
the Stat ute of the ICC links “per se cu tion” “with any act re ferred to in
this para graph or any crime within the ju ris dic tion of the Court” (ibi -
dem). Fi nally, the “con tex tual el e ments” dif fer con sid er ably in the dif fer -
ent stat utes ana lysed.15
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10 See Stat ute of the In ter na tional Crim i nal Tri bu nal for Rwanda art. 3, No vem ber 8, 
1994, 33 ILM 1598 [here in af ter Stat ute of the In ter na tional Tri bu nal for Rwanda].

11 See Stat ute of the In ter na tional Tri bu nal for the for mer Yu go sla via art. 5, May
25, 1993, 32 ILM 1159 [here in af ter Stat ute of the In ter na tional Tri bu nal for the for mer
Yu go sla via].

12 As will be dis cussed later, the two lat ter stat utes give no def i ni tion of the crime
“per se cu tion”. It was left to in ter na tional case law to in ter pret the prac tice of “per se cu -
tion” as a “se ri ous vi o la tion of hu man rights”. See the sen tences of the ad hoc Tri bu nals
which will be cited in the pres ent sec tion.

13 Art. 7, 2nd sub sec tion, let ter “g” of the Stat ute of the In ter na tional Crim i nal Court 
(see su pra note 9) af firms that “per se cu tion’ means the in ten tional and se vere de pri va tion 
of fun da men tal rights con trary to in ter na tional law by rea son of the iden tity of the group
or col lec tivi ty”.

14 Art. 5, let ter h of the Stat ute of the In ter na tional Crim i nal Tri bu nal for the for mer
Yu go sla via (see su pra note 11) and art. 3, let ter h, of the Stat ute of the In ter na tional
Crim i nal Tri bu nal for Rwanda (see su pra note 10) only speak of “per se cu tions on po lit i -
cal, ra cial and re li gious grounds”.

15 The con tex tual el e ments of the ICC Stat ute and of the Stat ute of the In ter na tional
Crim i nal Court for Rwanda dif fer only for the ex pressed pre req ui site of the psy cho log i -
cal el e ment of “knowl edge” in the first stat ute and for the pre req ui site of the dis crim i na -
tory pur pose in the sec ond stat ute. Both of them re quire that the crime be com mit ted as
part of an ex tended or sys tem atic at tack against ci vil ians. The con tex tual el e ment in
the Stat ute of the In ter na tional Crim i nal Tri bu nal for for mer Yu go sla via dif fers from the
other stat utes as it nei ther re quires the com mis sion of a crime as part of a wide spread or
sys tem atic at tack against ci vil ians nor re quires the el e ment of knowl edge, but de mands,



The el e ments that go to make up “per se cu tion” as de fined by stat -
utes, by in ter na tional law and in doc trine, can not be all dis cussed here.
In deed, the ques tion of whether or not hate speech can instantiate “per se -
cu tion” is crit i cal only un der the spe cific pro file of the con duct. Nei ther
the cha peau, nor the dis crim i na tory in tent,16 nor the con nec tion with
other crimes, seem to shed light on the re sis tance to the sub sump tion in
ques tion: in truth these el e ments, some of which only re fer to the con -
text, can un doubt edly be instantiated by a con crete case in volv ing hate
speech.

Once the typ i cal con duct of the crime of “per se cu tion” has been de -
fined as the “se vere de pri va tion of a fun da men tal right”, it be comes
necessary first and fore most to go deeper into the mean ing of such ter mi -
nol ogy and to ask which spe cific acts might come un der this typ i cal con -
duct. Once this has been done, we can then move on to ana lyse the spe -
cific is sue of hate speech.

1. What cons ti tu tes a con duct of “per se cu tion”?

As proof of the dif fi cul ties en coun tered in de fin ing the crime of
“per se cu tion”, it needs to be borne in mind that, dur ing the draft ing
phase of the ICC Stat ute, var i ous states re quested to ex clude the crime
from the doc u ment on ac count of the am bi gu ity of the term and be cause
“per se cu tion” lacked a def i ni tion in in ter na tional crim i nal law. In the fi -
nal draft, it was opted to in clude the crime with due spec i fi ca tion of the
con sti tut ing el e ments thereof.17 As re gards the prob lem of iden ti fy ing
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rather, the con nec tion of the crime with an in ter na tional or in ter nal armed con flict and
the di rec tion of the crime against ci vil ian pop u la tions. For an ef fi cient anal y sis of the
con gru en cies and dif fer ences be tween the stat utes ex am ined with ref er ence to crimes
against hu man ity see Enrico Amati, “I crimini contro l’umanità”, in Amati et al., su pra
note 6, at 339.

16 As will be seen fur ther on, in eval u at ing the con duct of hate speech it will be nec -
es sary to adopt a con cept of actus reus in cor po rat ing both phys i cal el e ment and the spe -
cific in tent.

17 See: Herman von Hebel, Darryl Rob in son, “Crimes Within the Ju ris dic tion of the
Court”,  The In ter na tional Crim i nal Court. The Mak ing of the Rome Stat ute 79, 101 (R.
S. Lee ed., Kluwer Law In ter na tional ed., The Hague 2002); D. Rob in son, “De fin ing
‘Crimes Against Hu man ity’ at the Rome Con fer ence”, 93 Am. J. Int’l L. 43, 53 ff.(1999).
Re fer ring to the no tion of “per se cu tion” the fol low ing re marks by Bassiouni are in dic a -
tive: “there is no crime known by the la bel ‘per se cu tion’ in the world’s ma jor crim i nal



acts that come un der the crime of “per se cu tion”, there are two main the o -
ries.18 The “re stric tive” the ory ar gues that such con duct con sists ex clu -
sively in the vi o la tion of so cial, cul tural, po lit i cal and eco nomic rights
and, there fore, that the crime of “per se cu tion” can not be in tended as hav -
ing oc curred when an act vi o lat ing in di vid ual free dom, the life or the
phys i cal or men tal in teg rity of an in di vid ual has been com mit ted. In
the light of this in ter pre ta tion, the acts al ready fore seen as crimes against 
hu man ity do not con sti tute the actus reus of “per se cu tion” pre cisely be -
cause they are vi o la tions of the rights be long ing to the lat ter group men -
tioned. This the ory is sup ported by an ab so lute mi nor ity and finds lit tle
echo in in ter na tional law.19 How ever, it does have the great ben e fit of
main tain ing the au ton omy of the crime of “per se cu tion”, which al ways
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jus tice sys tems... It is the con clu sion of this writer that ‘per se cu tion’ is nei ther a crime in
the world’s ma jor le gal sys tems, nor an in ter na tional crime per se un less it is the ba sis
for the com mis sion of other crimes”. See Cherif Bassiouni, Crimes Against Hu man ity in
In ter na tional Crim i nal Law 318 (Martinus Nijhoff Pub lish ers, Dordrecht 1992).

18 For a pro found anal y sis of the de bate see Jerome de Hemptinne, “Controverses
rel a tives à la définition du crime de per se cu tion”,  53 Rev. Trim. Dr. H. 15, 20 ff. (2003).

19 This the ory is taken up in the Pros e cu tor vs. Tadic sen tence (Case no. IT-94-1-A), 
Judg ment, 15 July 1999, par. 702. All the same it has to be re mem bered that the rea son
for which the ana lysed sen tence fol lows the abovementioned the ory is that the Trial
Cham ber has deemed it ap pro pri ate to ex tend the op er a tional field of the pre req ui site of
the dis crim i na tory char ac ter to all crimes against hu man ity. Fol low ing such an interpre-
tation, it is clear that in or der to main tain an au ton o mous na ture for the crime of “per se -
cu tion” it is nec es sary to adopt a re stric tive ap proach in the iden ti fi ca tion of its actus
reus, which has to ex clude the acts al ready re vealed as crimes against hu man ity. More
con sis tent sup port for this the ory can be found in the Stat utes of the Tri bu nals of To kyo
and Nuremberg un der ar ti cles 5, let ter “c” and 6, let ter “c” re spec tively. These split
crimes against hu man ity into two cat e go ries. The first in cludes mur der, ex ter mi na tion,
en slave ment, de por ta tion, tor ture, rape and other in hu mane acts com mit ted against a ci -
vil ian pop u la tion. The sec ond in cludes “per se cu tion” for po lit i cal, ra cial or re li gious rea -
sons. This di vi sion was taken up by the United Na tions War Com mis sion which dis tin -
guished be tween “crimes of the ‘mur der-type’” and “per se cu tions” (see UNWCC,
His tory of the United Na tions War Com mis sion and the De vel op ment of the Laws of War
192-194 (HMSO ed., Lon don 1948)). It is clear that the afore men tioned dis tinc tion
makes sense only if a dif fer en ti a tion be tween the acts fall ing un der the first or the sec ond 
cat e gory is made, and it can there fore be ex cluded that the actus reus of “per se cu tion”
can con sist in the actus reus of an other crime against hu man ity. On this point see de
Hemptinne, su pra note 15, at 25 ff. and Wil liam J. Fenrick, “The crime against hu man ity
of per se cu tion in the ju ris pru dence of the ICTY”,  31 Neth er lands Year book Int’l L. 81,
83 (2001).



seems to have been ac cepted by In ter na tional Crim i nal Stat utes, by spe -
cif i cally in clud ing the in crim i na tion in a dis tinct let ter .20

The “ex ten sive” the ory, on the other hand, af firms that the actus reus 
of “per se cu tion” is not only given by the vi o la tion of so cial, cul tural, po -
lit i cal and eco nom i cal rights, but also by the vi o la tion of the right to life,
in di vid ual lib erty and phys i cal and men tal in teg rity, which are al ready
pro tected by the pro vi sions of law cov er ing other crimes against hu man -
ity. Ac cord ing to this the ory, there fore, the crime of “per se cu tion” is in -
te grated (1) by acts pun ish able as crimes against hu man ity but ag gra -
vated by dis crim i na tory in ten tions and (2) by other acts not pro tected by
laws deal ing with crimes against hu man ity. This broader in ter pre ta tion is 
af firmed in the ju ris dic tion of the In ter na tional Crim i nal Tri bu nal for the
for mer Yu go sla via21 and con firmed by in ter na tional cus tom ary law.22

With out go ing any deeper into this de bate, our anal y sis will pro ceed
by main tain ing the abovementioned dom i nant case law as its bench mark. 
As can be seen, not with stand ing the fact that such case law fol lows the
“ex ten sive” the ory, the con sid er ations which will be made with re gard to 
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20 De Hemptinne is in fa vour of this the ory and, like oth ers, points out that an in ter -
pre ta tion in this sense, where the over lap ping be tween the model fact sit u a tion of “per se -
cu tion” and the model fact sit u a tions of the other crimes against hu man ity is ex cluded,
would avoid the typ i cal con fu sion of those charges in which mul ti ple ju rid i cal qual i fi ca -
tions are at trib uted to the same crim i nal ac tion (see de Hemptinne, su pra note 18, at
30-31).

21 With par tic u lar ref er ence to the sen tences Pros e cu tor vs. Kupreskic et al. (Case no.
IT-95-16-T), Judg ment, 24 Jan u ary 2000, par. 605; Pros e cu tor vs. Kvocka et al. (Case
no. IT-98-30/1-T), Judg ment, 2 No vem ber 2001, par. 185; Pros e cu tor vs. Kordic
(Case no. IT-95-14/2-T) Judg ment, 26 Feb ru ary 2001), par. 198; Pros e cu tor vs. Krno-
jelac (Case no. IT-97-25-T), Judge ment, 15 March 2002, par. 433; Pros e cu tor vs. Blaskic
(Case no. IT-95-14-T), par. 220. The Kordic sen tence seems to af firm that war crimes
can also con sti tute the actus reus of a “crime of per se cu tion” (see Pros e cu tor vs. Kordic,
su pra note 21, par. 198, 202 ff.). It has been rightly stated that an ap proach of this kind
el e vates to crimes against hu man ity acts which do not al ways de serve this le gal qual i fi ca -
tion and, at the same time, cre ates con fu sion as far as the ne ces sity of the pres ence of an
armed con flict is con cerned (al ways a pre req ui site in cases of war crimes). See also Kai
Ambos, Steffen Wirth, “The cur rent law of crimes against hu man ity. An anal y sis of
UNTAET Reg u la tion 15/2000”,  13 Crim. L. Fo rum 1, 75 (2002).

22 See de Hemptinne, su pra note 18, at 21. To back up this state ment fur ther the au -
thor re calls the pre ce dent of the Nuremberg Tri bu nals and of the Su preme Courts of Is -
rael, as well as law no. 10 of 20 De cem ber 1945 adopted by the Al lied Con trol Coun cil
in Ger many (it can be found at http://avalon.law.yale.edu/imt/imt10.asp).



the re la tion ship be tween hate speech and “per se cu tion” are of gen eral
sig nif i cance, that is, they are not lim ited to this the ory, but eas ily at tach
also to the “re stric tive” one.

As far as the method of se lec tion for the fun da men tal rights de serv -
ing pro tec tion through the crime of “per se cu tion” is con cerned, it is im -
por tant to re mem ber the Kupreskic23 sen tence, ac cord ing to which it is
nec es sary to iden tify those hu man rights which have a solid ba sis in cus -
tom ary or con ven tional in ter na tional law and con sider as “per se cu tion”
the se vere pri va tion thereof. It should be stressed that this ap proach is in
per fect con so nance with the dis po si tion of art. 7, sub sec tion 2, let ter g of
the ICC Stat ute. In the light of said ap proach, the def i ni tion of “per se cu -
tion” pro posed in the sen tence is the fol low ing: “gross or bla tant de nial,
on dis crim i na tory grounds, of a fun da men tal right, laid down in in ter na -
tional cus tom ary or treaty law, reach ing the same level of grav ity as the
other acts pro hib ited in ar ti cle 5”.24

Ac cord ing to the afore men tioned sen tence, in or der to la bel a crime
as “per se cu tion” it is thus nec es sary to re flect on which acts en tail the de -
nial of a fun da men tal right as re cog nised by in ter na tional law. The
Kordic sen tence does pre cisely this pro vid ing the fol low ing list:

[T]he sei zu re, co llec tion, se gre ga tion and for ced trans fer of ci vi lians to
camps, ca lling out of ci vi lians, bea tings and ki llings’; ‘mur der, im pri son -
ment, and de por ta tion’ and such at tacks on pro perty as would cons ti tu te ‘a 
des truc tion of the li ve lihood of a cer tain po pu la tion’; and the ‘des truc tion
and plun der of pro perty’, ‘un law ful de ten tion of ci vi lians’ and the ‘de por -
ta tion or for ci ble trans fer of ci vi lians’, and physi cal and men tal in jury. In
the Blas kic case, the Trial Cham ber found that the cri me of “per se cu tion”
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23 Pros e cu tor vs. Kupreskic, su pra note 21.

24 Pros e cu tor vs. Kupreskic, su pra note 21, par. 621. More over, should be men -
tioned that this def i ni tion of “per se cu tion” is com pat i ble with that fore seen by the
UNTAET Reg u la tion 15/2000, 6 June 2000 (see Ambos, Wirth, su pra note 21, at 70 ff.)
as well as the Draft Code of Crimes against the Peace and Se cu rity of Man kind adopted
by the In ter na tional Law Com mis sion in its forthy-third ses sion, in 1991, which stated
that “per se cu tion” “re lates to hu man vi o la tions other than those cov ered by the pre vi ous
para graphs... (which) seek to sub ject in di vid u als or groups of in di vid u als to a kind of life
in which en joy ment of some of their ba sic rights is re peat edly or con stantly de nied” (see
U. N. Doc. A/46/10, p. 268, quoted in O. Triffterer, Com men tary on the Rome Stat ute of
the In ter na tional Crim i nal Court, Ob serv ers’ Notes, ar ti cle by ar ti cle 165 (No mos Ver-
lagsesellschaft ed., Baden-Baden 1999).



en com pas ses both bo dily and men tal harm and in frin ge ments upon in di vi -
dual free dom.25

The acts listed in the Kvocka sen tence need to be added to the lat ter.
On that oc ca sion the Court af firmed that the acts of “psy cho log i cal abuse”,
“ha rass ment” and “hu mil i a tion”26 can also instantiate the crime of “per -
se cu tion” and, in par tic u lar, it gave the ex am ple of psy cho log i cal abuse
in flicted upon de tain ees by forc ing them to see or lis ten to the bru tal in -
ter ro ga tions of their fel low pris on ers. Fur ther more, it should be re mem -
bered that in the Tadic sen tence it was as serted that a “phys i cal el e ment”
is not nec es sary for an act to come un der “per se cu tion”, since a le gal
pro vi sion which puts a cer tain group of peo ple “out side the law” is per -
fectly ca pa ble of con sti tut ing “per se cu tion”.27 Lastly, in the Kupres- kic
sen tence it has be come clear that, even if a sin gle act of par tic u lar grav ity 
can en com pass “per se cu tion”, this term gen er ally de fines a whole se ries
of acts, and that, con se quently, “acts of per se cu tion must be eval u ated
not in iso la tion but in con text, by look ing at their cu mu la tive ef fect. Al -
though in di vid ual acts may not be in hu mane, their over all con se quences
must of fend hu man ity in such a way that they may be termed ‘in hu -
mane’”.28 This ap proach has been taken in the Kordic,29 Kvocka30 and
Krnojelac31 sen tences, as well as in the re cent sen tence of ap peal in the
Nahimana32 case.

Once this vast group of acts (and any man i fes ta tion thereof) with
which leg is la tion tends to en com pass the crime of “per se cu tion” has
been iden ti fied, it is nec es sary to en ter the heart of the prob lem and ask
whether, in the light of the abovementioned def i ni tion of “per se cu tion”
and with the find ings of in ter na tional law, it might also be pos si ble for
this set of crimes to in clude hate speech. First, how ever, a pre lim i nary
ques tion needs to be re solved. As men tioned ear lier, the act of “per se cu -
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25 Pros e cu tor vs. Kordic, su pra note 21, par 198.

26 See Pros e cu tor vs. Kvocka et al., su pra note 21, par. 190.

27 Pros e cu tor vs. Tadic, su pra note 19, par. 707.

28 Pros e cu tor vs. Kupreskic, su pra note 21, par. 622.

29 Pros e cu tor vs. Kordic, su pra note 21, par. 199.

30 Pros e cu tor vs. Kvocka, su pra note 21, par. 185.

31 Pros e cu tor vs. Krnojelac, su pra note 21, par. 434.

32 Pros e cu tor vs. Nahimana (Case No. ICTR-99-52-A), Judg ment, 8 No vem ber
2007, par. 975 and par. 987.



tion” should amount to a se ri ous vi o la tion of a fun da men tal right ac -
knowl edged by in ter na tional law. In or der to instantiate the crime of
“per se cu tion”, such con duct would have to be ac com pa nied not only by
the cha peau and the sub jec tive “ge neric” el e ment, but also by the spe -
cific in tent of dis crim i na tion. It is ap pro pri ate to note that, if the no tion
of hate speech is sev ered from the dis crim i na tory in tent, what re mains is
noth ing more than a neu tral con duct of ex pres sion and dif fu sion of
ideas,33 which could never be con sid ered a se ri ous vi o la tion of a fun da -
men tal right. If, there fore, in or der to instantiate “per se cu tion”, it is re -
quired that the act con sid ered be au ton o mously a se ri ous vi o la tion of hu -
man rights,34 it would fol low that hate speech could never en com pass
“per se cu tion”.

How ever, the is sue of the re la tion ship be tween “per se cu tion” and
hate speech can not be ex hausted here, be cause the pre ced ing tech ni -
cal-dog matic rea son ing does not seem to have found an echo in le gal
judge ments on the mat ter. Bas ing one self on it would, there fore, mean
ig nor ing cur rent law and vir tu ally wan gling one’s way around the prob -
lem. Rather, we must con sider both the ma te rial and the psy cho log i cal
fac tors as com ple men tary el e ments of the con duct un der anal y sis. In -
deed, hate speech has sim i lar fea tures to the so-called crimes of an i mus
or of spe cific in tent (Tendenzen-Delikte) in which the psy chic el e ment
in flu ences the man ner in which the ob jec tive el e ment (or actus reus) is
achieved, in as much as it im preg nates the act with an in trin si cally dam -
ag ing char ac ter and “marks the con duct with a mean ing that jus ti fies its
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33 It could very well also in clude the dif fu sion of dis crim i na tory ideas, but, for ex -
am ple, in or der to in form the col lec tivi ty of an in ju ri ous fact which has hap pened.

34 This is the po si tion clearly stated by Valerio Pocar, for mer Pres i dent of the In ter -
na tional Crim i nal Tri bu nal for the for mer Yu go sla via, dur ing his “Ad dress at the meet ing 
of le gal ad vis ers of the Min is tries of For eign Af fairs” of 29 Oc to ber, 2007, for which see
http://www.un.org/icty/pressreal/2007/pr1194e-an nex.htm. In a later talk on the sub ject,
Pocar stated that hate speech can con sti tute an “un der ly ing act of per se cu tion” in so far as
it rep re sents a vi o la tion of the right of re spect for hu man dig nity, which, in his view, has
found con sis tent ac knowl edge ment in the lim i ta tions to the free dom of ex pres sion im -
posed by in ter na tional law. See F. Pocar, “Persecution as a Crime Un der In ter na tional
Crim i nal Law”, 2 J. Nat. Sec. L. & Pol. 355, 360-361 (2008). The im pres sion is that in
this lat ter speech Pocar does not fol low the ap proach de scribed in the text and taken up
by him in the afore men tioned “Ad dress”, but on the con trary con sid ers hate speech as a
whole, with out sep a rat ing the sub jec tive el e ment from the con duct. For this ap proach see 
be low.



pun ish abil ity, through the rel e vance of a pre ced ing mo ment (im pulse or
in tent – Absicht) that is nor mally ir rel e vant”.35 Ar gu ably, there fore, it is
not pos si ble to sep a rate the eval u a tion of the actus reus of hate speech
from that of the spe cific in tent of dis crim i na tion. If pres ent, the lat ter
can not but in flu ence the dam ag ing type and abil ity of the con duct,
thereby be com ing an in te gral part of the actus reus it self.36

2. Can hate speech ins tan tia te the cri me of “per se cu tion”?

In or der to be able to trace hate speech back to the crime of “per se cu -
tion”, at this stage it is im por tant to re call the most im por tant sen tences
which have been passed on the is sue. First of all, there is the Streicher
case be fore the Nuremberg Mil i tary Tri bu nals,37 where it is as serted that, 
through his pro pa gan dis tic ac tiv ity in pub lic speeches and ar ti cles pub -
lished in the weekly pa per Der Stürmer,38 the de fen dant “in fected” the
minds of the Ger man peo ple with the vi rus of anti-Sem i tism and that
the con duct of “in cite ment to mur der and ex ter mi na tion at the time when 
Jews in the East were be ing killed un der the most hor ri ble con di tions
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35 Per sonal trans la tion of F. Bricola, Dolus in Re Ipsa 82 (Giuffrè ed., Mi lan 1960).
The Tadic sen tence needs to be re called: “it is not nec es sary to have a sep a rate act of an
in hu mane na ture to con sti tute “per se cu tion”; the dis crim i na tion it self makes the act in hu -
mane” (see Pros e cu tor vs. Tadic, su pra note 19, par. 697). Even though this state ment
needs to be weighed up care fully, it con firms the fun da men tal role that the dis crim i na -
tory char ac ter plays in de ter min ing the prej u di cial na ture of the act.

36 Re fer ring to “per se cu tion” in gen eral, the con cerns of de Hemptinne re gard ing the 
dis crim i na tory char ac ter as spe cific in tent are not shared. The au thor af firms that the sole 
re quire ment of the spe cific in tent with out re quest ing the pres ence of a “système de dis -
crim i na tion conçu à grande échelle”, as well as the as sent of the per pe tra tors for the
same, can lead to a strong de crease in the dis value of the crime of “per se cu tion” with re -
spect to other crimes against hu man ity (See de Hemptinne, su pra note 18, at 45). In the
light of the case law of the In ter na tional Crim i nal Tri bu nal for the for mer Yu go sla via
which has in ter preted the cha peau of the crimes against hu man ity re quest ing the pres -
ence of a “pol icy el e ment” (See Rob in son, su pra note 17, at 49), as well as the knowl -
edge of the con tents of the cha peau it self (See Fenrick, su pra note 19, at 88), it is not
deemed nec es sary to ad here to the in ter pre ta tion as pro posed by the au thor. The pre req ui -
sites iden ti fied in the cha peau seem to en sure the stat ure of in ter na tional crime to the
“un der ly ing con duct” of “per se cu tion” to gether with the spe cific in tent of dis crim i na tion
with out fur ther ad di tions. Considering art. 7 of the ICC Stat ute the same con clu sion can
be drawn.

37 Streicher case, Nuremberg Judge ment, su pra note 3.

38 Of which the de fen dant was also ed i tor from 1923 to 1933.



clearly con sti tutes “per se cu tion” on po lit i cal and ra cial grounds in con -
nec tion with War Crimes as de fined in the Char ter and con sti tutes a
Crime Against Hu man ity”.39 In an obi ter dic tum the Tadic sen tence fol -
lows this ap proach quot ing it word for word.40 Sec ondly, the Ruggiu41

sen tence as serts that “pub lic ra dio broad casts all aimed at sin gling out
and at tack ing the Tutsi eth nic group and Bel gians on dis crim i na tory
grounds, by de priv ing them of the fun da men tal rights to life, lib erty and
ba sic hu man ity en joyed by mem bers of wider so ci ety”42 amount to in hu -
mane acts of “per se cu tion”. Fi nally, men tion should be made of the re -
cent sen tence of the Ap peals Cham ber of the In ter na tional Crim i nal Tri -
bu nal for Rwanda in the Nahimana43 case, where the court as serts that
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39 Streicher case, su pra note 3 Re fer ring to the con duct of the de fen dant, the sen -
tence later af firms: “As early as 1938 he be gan to call for the an ni hi la tion of the Jew ish
race. Twenty-three dif fer ent ar ti cles of ‘Der Sturmer‘ be tween 1938 and 1941 were pro -
duced in ev i dence, in which the ex ter mi na tion ‘root and branch’ was preached. Typ i cal
of his teach ings was a lead ing ar ti cle in Sep tem ber, 1938, which termed the Jew a germ
and a pest, not a hu man, be ing, but ‘a par a site, an en emy, an evil-doer, a disseminator of
dis eases who must be de stroyed in the in ter est of man kind’. Other ar ti cles urged that only 
when world Jewry had been an ni hi lated would the Jew ish prob lem have been solved, and 
pre dicted that fifty years hence the Jew ish graves ‘will pro claim that this peo ple of mur -
der ers and crim i nals has af ter all met its de served fate’” .

40 Pros e cu tor vs. Tadic, su pra note 19, par. 209.

41 Pros e cu tor vs. Ruggiu (Case No. ICTR-97-32-I), Judg ment and Sen tence, 1 June
2000.

42 Ibi dem, par. 22.

43 Pros e cu tor vs. Nahimana, su pra note 32. The trial against Ferdinand Nahimana
to gether with those against Jean Bosco Barayagwiza and Hassan Ngeze is part of the
so-called “Me dia trial” be fore the In ter na tional Crim i nal Tri bu nal for Rwanda. In the sen-
tence con clud ing the pro ceed ings of the first in stance (in which the three men were
co-de fen dants) the Court takes up the def i ni tion of “per se cu tion” given in the Kupreskic
case and, based on very few pre ce dents (only the cases Ruggiu and Streicher), on the
laws of a few le gal sys tems (Ger man, Rus sian, Viet nam ese, Ice lan dic, Irish, Ukrai nian,
Finn ish, Slo vak, Chi nese) and on a few In ter na tional Charters (the In ter na tional Cov e -
nant on Civil and Po lit i cal Rights and the In ter na tional Con ven tion on the Elim i na tion of
All Forms of Ra cial Dis crim i na tion) holds that it is pos si ble to con clude that hate speech
vi o lates norms of cus tom ary in ter na tional law. Fur ther more, the Court stresses that it
con sti tutes a “dis crim i na tory form of ag gres sion that de stroys the dig nity of those in the
group un der at tack. It cre ates a lesser sta tus not only in the eyes of the group mem bers
them selves but also in the eyes of oth ers who per ceive and treat them as less than hu man. 
The den i gra tion of per sons on the ba sis of their eth nic iden tity... can be an ir re vers ible
harm” (Pros e cu tor vs. Nahimana, Barayagwiza, Ngeze, Case No. ICTR-99-52-T, Judg -



hate speech can be con sid ered as a crime of “per se cu tion”, while ac -
knowl edg ing, how ever, that “a speech can not, in it self, di rectly kill
mem bers of a group, im prison or phys i cally in jure them”.44 Ac cord ing to 
the Court, there fore, hate speech as sumes rel e vance not when con sid ered 
sep a rately, but in con junc tion with other sim i lar and con tex tual acts45

and with the pe cu liar cir cum stances in which these are car ried out.46

Only the mul ti plic ity of acts of hate speech and the pres ence of a del i cate 
con text such as the one de scribed by the cha peau can con sti tute a “gross
or bla tant de nial of a fun da men tal right reach ing the same level of grav -
ity’ as the other acts enu mer ated as crimes against hu man ity un der the
Stat ute”.47

The op po site the sis is adopted in the Kordic case. The pas sage of the 
sen tence in which the Trial Cham ber de cides on the charge of “En cour -
ag ing and pro mot ing ha tred on po lit i cal etc. grounds” should be men -
tioned. “The Trial Cham ber”, states the Court, “notes that the In dict ment
against Dario Kordic is the first in dict ment in the his tory of the In ter na -
tional Tri bu nal to al lege this act as a crime against hu man ity. The Trial
Cham ber, how ever, finds that this act, as al leged in the In dict ment, does not

FEDERICO PICINALI430

ment and Sen tence, 3 De cem ber 2003, par. 1072). The Court con cludes by as sert ing that
hate speech is a sup ple ment to the crime of “per se cu tion”. The rea son ing of the Court,
which has been sum ma rised and in ter preted, is in fact much more con torted in the orig i -
nal text.

44 Ibi dem, par. 986.

45 In the ab sence of any in di ca tions to the con trary, this should hold true also when -
ever the acts are com mit ted by dif fer ent per pe tra tors, ev i dently cre at ing ten sions with the 
prin ci ple of the per son al ity of crim i nal re spon si bil ity. In deed, the in di vid ual risks hav ing
to an swer for an actus reus made up of dif fer ent in ter con nected acts, some of which may
have been com mit ted with out his/her par tic i pa tion or knowl edge.

46 Un der para graph 987 the Court writes: “it is the cu mu la tive ef fect of all the un -
der ly ing acts of the crime of “per se cu tion” which must reach a level of grav ity equiv a lent 
to that for other crimes against hu man ity. Fur ther more, the con text in which these un der -
ly ing acts take place is par tic u larly im por tant for the pur pose of as sess ing their grav ity”.
The Court held that de fen dant’s hate speeches af ter the death of the pres i dent of Rwanda, 
Hbyarimana, on 6 April 1994, and, there fore, in the con text of the vi o lent up surges
caused by this event, can, taken to gether, en com pass the ”un der ly ing act of per se cu tion”. 
Some of these dis courses have been fur ther more con sid ered as in stances of the crime of
“di rect and pub lic in cite ment to geno cide”. Pros e cu tor vs. Nahimana, su pra note 32.

47 This is how the Court de scribed un der para graph 983 the crime of “per se cu tion”
quot ing the Trial Cham ber which in its turn takes up the Kupreskic sen tence, su pra note
21, par. 621.



by it self con sti tute “per se cu tion” as a crime against hu man ity. It is not
enu mer ated as a crime else where in the In ter na tional Tri bu nal Stat ute,
but most im por tantly, it does not rise to the same level of grav ity as the
other acts enu mer ated in ar ti cle 5. Fur ther more, the crim i nal pro hi bi tion
of this act has not at tained the sta tus of cus tom ary in ter na tional law.
Thus to con vict the ac cused for such an act as is al leged as “per se cu tion” 
would vi o late the prin ci ple of le gal ity”.48 The con tent of note 272 to the
quoted para graph is es sen tial. It states that in ter na tional crim i nal law
sup plies very few cases of im pu ta tion and con vic tion for hate speech
(e. g. the abovementioned Streicher case and the Akayesu case be fore the 
In ter na tional Crim i nal Tri bu nal for Rwanda)49 and that, more over,
the only type of dis course ac knowl edged as crime by the stat utes of the
Nuremberg Tri bu nals, the In ter na tional Crim i nal Tri bu nals for for mer
Yu go sla via and for Rwanda and the In ter na tional Crim i nal Court is in -
cite ment to geno cide. Note 272 goes on to say that there are no com mon
guide lines in the Trea ties and the Charters of Hu man Rights re fer ring to
the need to pun ish hate speech. Fi nally, it as serts that the vast range of
ap proaches re gard ing the pro tec tion or pro hi bi tion of hate speech means
that there is no in ter na tional con sen sus on the criminalisation of such
acts.50
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48 Pros e cu tor vs. Kordic, su pra note 21, par. 209.

49 Any how, in this case the hate speech is lead back to the model fact sit u a tion of di -
rect and pub lic in cite ment to geno cide. See Pros e cu tor vs. Akayesu (Case No.
ICTR-96-1-A), Judg ment, 1 June 2001.

50 The con tent of the sec ond part of note 272 is as fol lows: “The sharp split over
treaty law in this area is in dic a tive that such speech may not be re garded as a crime un der 
cus tom ary in ter na tional law. The In ter na tional Con ven tion on the Elim i na tion of All Forms 
of Ra cial Dis crim i na tion, for ex am ple, states that par ties to the Con ven tion ‘shall de clare
an of fence pun ish able by law all dis sem i na tion of ideas based on ra cial su pe ri or ity or ha -
tred, and in cite ment to ra cial dis crim i na tion’. Ar ti cle 20 of the ICCPR (Pro hi bi tions of
Pro pa ganda for War) pro vides that ‘(1) any pro pa ganda for war shall be pro hib ited by
law. (2) Any ad vo cacy of na tional, ra cial or re li gious ha tred that con sti tutes in cite ment to 
dis crim i na tion, hos til ity or vi o lence shall be pro hib ited by law’. Al though ini tial drafts of 
ar ti cle 20 made in cite ment to ra cial ha tred a crime, only the ob li ga tion to pro vide for a
pro hi bi tion by law pre vailed. This for mu la tion does not re quire a pro hi bi tion by crim i nal
law. See Manfred Nowak, United Na tions Cov e nant on Civil and Po lit i cal Rights (1993),
at 361. A sig nif i cant num ber of States have at tached res er va tions or dec la ra tions of in ter -
pre ta tions to these pro vi sions. The broad spec trum of le gal ap proaches to the pro tec tion
and pro hi bi tion of “en cour ag ing, in sti gat ing and pro mot ing ha tred, dis trust and strife on
po lit i cal, ra cial, eth nic or re li gious grounds, by pro pa ganda, speeches or oth er wise” also



Much is to be said for the po si tion ex pressed in the Kordic sen tence.
There is no doubt that hate speech en dan gers var i ous in ter ests the im por -
tance of which is ac knowl edged in ter na tion ally, first among which are
all those in di cated in the pre am ble to the al ready quoted COE Rec om -
men da tion on “hate speech”: namely, cul tural co he sion, plu ral ism and a
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in di cates that there is no in ter na tional con sen sus on the criminalisation of this act that
rises to the level of cus tom ary in ter na tional law. Ger many and the United States mark the 
op po site ends of this spec trum, al though var i ous other coun tries, in clud ing the for mer
Yu go sla via, have pro vided for some form of reg u la tion of hate speech. See, e. g., South
Af rica Con sti tu tion (1996), Art. 16(c) (ex clud ing ‘ad vo cacy of ha tred that is based on
race, eth nic ity, gen der and re li gion, and that con sti tutes in cite ment to cause harm’), Ca -
na dian Crim i nal Code, sec tion 319(2) (pro hib it ing the com mu ni ca tion of state ments that
wil fully pro mote ha tred against any iden ti fi able group dis tin guished by col our, race, re li -
gion or eth nic or i gin), and French Crim i nal Code, ar ti cle 32 (‘Those, who by pub li ca tion
by any of var i ous means, pro voke dis crim i na tion, ha tred, or vi o lence with re gard to a
per son or a group of per sons by rea son of their or i gin or their mem ber ship or non mem -
ber ship in an eth nic group, na tion, race, or par tic u lar re li gion, shall be pun ished by a term 
of im pris on ment of one year and by a fine’). Ar ti cle 133 of the Yu go slav Fed eral Crim i -
nal Code pro hib ited the pub li ca tion of in for ma tion that could “dis rupt the broth er hood,
unity and equal ity of na tion al i ties’. The Ger man Crim i nal Code pro vides for the pun ish -
ment of those who in cite ha tred, or in vite vi o lence or ar bi trary acts against parts of the
pop u la tion, or in sult, ma li ciously de grade, or de fame part of the pop u la tion, in a man ner
likely to dis turb the pub lic peace (StGB, § 130). The United States, in con trast, is ex cep -
tional in the ex tent of its free speech guar an tees. Hate speech finds pro tec tion in the
United States con sti tu tional re gime pro vided it does not rise to the level of ‘in cite ment’, a 
very high thresh old in Amer i can ju ris pru dence. See United States Con sti tu tion, 1st
amend ment”. See Pros e cu tor vs. Kordic, su pra note 21, note 272. As to the re la tion ship
be tween hate speech and the First Amend ment of the U.S. Con sti tu tion see James B.
Jacobs, Kimberly Pot ter, Hate Crimes. Crim i nal Law and Iden tity Pol i tics 111 ff. (Ox ford 
Uni ver sity Press, New York 1998). As re gards It aly, it is well to re mem ber law no.
205/1993 (the so-called Mancino Law. which amends law no. 654/1975 rat i fy ing the In -
ter na tional Con ven tion on the Elim i na tion of All Forms of Ra cial Dis crim i na tion (De -
cem ber 21, 1965, 660 UNTS 195). Art. 1, let ter “a” thereof pun ishes “with im pris on ment 
of up to three years any one who dif fuses in any way ideas founded on ra cial or eth nic su -
pe ri or ity or ha tred, or in cites to com mit or com mits dis crim i na tory acts for ra cial, eth nic,
na tional or re li gious rea sons” (per sonal trans la tion). Art. 1, let ter “b” pun ishes “with im -
pris on ment of be tween six months and four years any one who in cites, in any way, to
com mit vi o lence or acts of prov o ca tion to vi o lence for ra cial, eth nic, na tional or re li gious 
rea sons or com mits them him/her self” (per sonal trans la tion). It should be noted that the
sub se quent law no. 85/2005 has greatly al tered the ar ti cle quoted, con sid er ably re duc ing
the pun ish ments and sub sti tut ing the term “dif fuses” with the term “pro motes” and the
term “in cites” with the term “in sti gates”. The in ten tion to re strict the area of crim i nally
rel e vant acts and to al le vi ate the se ver ity of the pun ish ment there fore be comes quite ev i -
dent. Fi nally, the re cent Frame work De ci sion no. 2008/913 of the Coun cil of the Eu ro -



safe de moc racy. More spe cif i cally, hate speech jeop ar dises free dom of
thought, of re li gious faith, of con science,51 hu man dig nity,52 pro tec tion
from dis crim i na tion53 and the right to de moc racy.54 It should be stressed,
how ever, that, in the wake of the Kordic sen tence, there is no unan i mous
po si tion in the Charters of Rights, in the Trea ties or in the Crim i nal
Codes of the “civil na tions”55 re gard ing the need to criminalise acts of
hate speech.56 If, there fore, it is in dis put able that Charters, Trea ties and
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pean Un ion on com bat ing cer tain forms of rac ism and xe no pho bia by means of crim i nal
law needs to be men tioned. The com bined pro vi sions of ar ti cles 1 a) and 3 thereof state
that each Mem ber State shall take mea sures to pun ish with ef fec tive, pro por tion ate and
dis sua sive crim i nal pen al ties any pub lic in cite ment to vi o lence or ha tred di rected against
groups of per sons or a mem ber of such a group de fined by ref er ence to race, col our, re li -
gion, de scent or na tional or eth nic or i gin.

51 Ac knowl edged in art. 9 of the Eu ro pean Con ven tion on Hu man Rights (No vem -
ber 4, 1950, 213 UNTS 221 [here in af ter Eu ro pean Con ven tion on Hu man Rights or
ECHR]), in art. 18 of the Uni ver sal Dec la ra tion of Hu man Rights (De cem ber 10, 1948,
UN Doc A/810 at 71), in art. 18 and 19 of the In ter na tional Cov e nant on Civil and Po lit i -
cal Rights (De cem ber 16, 1966, 999 UNTS 302), in art. 3 and 4 of the Amer i can Dec la ra -
tion of the Rights and Du ties of Man (May 2, 1948, 43 AJIL Supp. 133).

52 Ac knowl edged in art. 1, 22 and 23 of the Uni ver sal Dec la ra tion of Hu man Rights
(see su pra note 51), in the pre am ble and in art. 10 of the In ter na tional Cov e nant on Civil
and Po lit i cal Rights (see su pra note 51), in the pre am ble and in art. 23 of the Amer i can
Dec la ra tion of the Rights and Du ties of Man (see su pra note 51). On the sub ject of hu -
man dig nity see the po si tion ex pressed by Pocar, re ferred to in note 31.

53 Ac knowl edged in art. 14 of the Eu ro pean Con ven tion on Hu man Rights (see su -
pra note 51) in art. 2 of the Uni ver sal Dec la ra tion of Hu man Rights (see su pra note 51),
in art. 26 of the In ter na tional Cov e nant on Civil and Po lit i cal Rights (see su pra note 51), in 
art. 2 of the Amer i can Dec la ra tion of the Rights and Du ties of Man (see su pra note 51).

54 Ac knowl edged in art. 21 of the Uni ver sal Dec la ra tion of Hu man Rights of 1948.
Ref er ence to de moc racy is made in the art. 6, 8, 9, 10, 11 of the Eu ro pean Con ven tion on 
Hu man Rights (see su pra note 51), in art. 14, 21, 22 of the In ter na tional Cov e nant on Civil
and Po lit i cal Rights (see su pra note 51) and in art. 28 of the Amer i can Dec la ra tion of the
Rights and Du ties of Man (see su pra note 51).

55 See art. 38 of the Stat ute of the In ter na tional Court of Jus tice.

56 See note 22. It should be noted in par tic u lar that the Con ven tion for the Elim i na -
tion of All Forms of Ra cial Dis crim i na tion (see su pra note 50) fore sees un der art. 2, let -
ter “d”, the ob li ga tion for States to pro hibit dis crim i na tion, and un der art. 4, let ter “a”,
the ob li ga tion to pun ish, ap par ently with the means of crim i nal law, “the dis sem i na tion
of ideas based on ra cial su pe ri or ity or ha tred”, the dis crim i na tory acts of vi o lence and the 
in cite ment to such acts. Art. 1 of the Con ven tion states that the term “ra cial dis crim i na -
tion” means dis crim i na tion “based on race, col our, de scent, or na tional or eth nic or i gin”.
Con trarily, the In ter na tional Cov e nant on Civil and Po lit i cal Rights (see su pra note 51)



Codes pro tect the abovementioned rights and in ter ests, it is not pos si ble
to iden tify a con sen sus on the need to pun ish hate speech. Hence in ad di -
tion to the si lence of the stat utes on the cor re la tion be tween hate speech
and the crime of “per se cu tion”, one can not find in in ter na tional cus tom -
ary law, or in the gen er ally ac knowl edged prin ci ples of law, a clear and
unan i mous so lu tion to the prob lem. Fur ther more, case law is ev i dently
di vided. The prin ci ple of le gal ity, al ready put un der se vere strain by the
sys tems of sources of in ter na tional crim i nal law, forces the judge to halt
be fore this per spec tive of ma jor un cer tainty.

In ad di tion to this find ing, it is vi tal to note that hate speech does not
con sti tute a “vi o la tion” or “pri va tion” of an in ter na tion ally ac knowl -
edged right,57 but only a “threat” thereto.58 It does not di rectly harm a
fun da men tal right (e. g. the free dom of re li gion), but cre ates the con di -
tions for its vi o la tion (e. g. a wors en ing of la tent ten sions which lead to
acts of ag gres sion against those who be long to a cer tain re li gious faith).
The pre req ui site of the “se ri ous pri va tion of a fun da men tal right”, the
ne ces sity of which is ac knowl edged unan i mously by in ter na tional law
and in the stat utes for the in te gra tion of “per se cu tion”, does not, there -
fore, seem instantiated by hate speech even if this act was im ple mented
in con nec tion with var i ous sim i lar acts59 and in a sit u a tion of ten sion and
con flict which po ten tially turns even the mere word into an in di rect
means of vi o lence. In deed, the cu mu la tive ef fect and the grav ity of the
con text can not raise an act which only has a risky na ture to the level of
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un der art. 20 en cour ages States to pro hibit pro pa ganda, but does not state which means
need to be adopted in the pun ish ment.

57 It might be ar gued that hate speech can dam age one’s hon our and rep u ta tion. This 
the sis would be doubt less cor rect, but it would be ex tremely dif fi cult to prove that gen er -
ally re cog nised fun da men tal rights to hon our and rep u ta tion ex ist, de spite the fact that
the Uni ver sal Dec la ra tion of Hu man Rights (see su pra note 51) and the In ter na tional
Cov e nant on Civil and Po lit i cal Rights (see su pra note 51) fore see a right for the pro tec -
tion, by law, against in ter fer ence or harm which tar get hon our and the rep u ta tion (art. 12
and 17, sec ond sub sec tion, re spec tively). More over, it is ar gu ably the case that such acts
could never be of such grav ity as to jus tify in crim i na tion as crimes against hu man ity.

58 One can cer tainly say that hate speech does not only con sti tute a dan ger to the
usual rights ref er eed to herein, but could also rep re sent a dan ger to the rights to life,
phys i cal and men tal in teg rity and in di vid ual free dom.

59 See the abovementioned case law on this point, in par tic u lar the sen tence of the
Ap peal Court in the Nahimana case.



an harm ful act. The ob vi ous pre req ui site fore seen in the Kupreskic60 sen -
tence (and taken up by sub se quent case law), ac cord ing to which an act
can instantiate the crime of “per se cu tion” only if it is of the same grav ity
as other crimes against hu man ity, seems even less sat is fied by hate
speech.

Not with stand ing the con clu sion reached on the ba sis of the Kordic
sen tence, the sa bres of in ter na tional crim i nal law do not seem to be com -
pletely drawn. The pos si bil ity of charg ing the “prophet of chaos” with
moral com plic ity in the car ry ing out of an in ter na tional crime or pos si bly 
with par tic i pa tion as co-au thor in the plan ning of an in ter na tional crime61

re mains, on the un der stand ing, how ever, that those crimes have been ef -
fec tively ex e cuted, that the sub ject has con trib uted to the reali sa tion
thereof62 and that the nec es sary psy cho log i cal el e ment sub sists. Fi nally,
in the event that the typ i cal pre req ui sites are found, it is pos si ble to re -
sort to the crime of “di rect and pub lic in cite ment to geno cide”. Re sort,
on the part of some ju di cia ries, to the crime of “per se cu tion” in or der to
pun ish hate speech seems to be in formed by the in ten tion to over come
the ev i den tial dif fi cul ties as so ci ated with the forms of ac cu sa tion cited
above and, in par tic u lar, those con cern ing as cer tain ment of cau sal ity or
fa cil i ta tion. Or again, an op er a tion of this type seems to aim at pros e cut -
ing hate speech when it is car ried out in ten tion ally and in con texts other
than geno cide. The blurred def i ni tion of the con cept of “per se cu tion” has 
al lowed these er ro ne ous as sump tions to be made, turn ing this crime into
a sort of “con tainer” into which one can pour, as res i dues, facts that
could not have instantiated more pre cise crimes, and thereby en dan ger -
ing the rea son able pre dict abil ity of law. Once the es sen tial con tent of the 
crime of “per se cu tion“ are re con structed in its typ i cal el e ments, we have
all the more rea son to pre sume that the op er a tions criti cised herein can -
not be per mit ted. They would, in fact, con sti tute a clear vi o la tion of sub -
stan tive le gal ity and would im ply a great dan ger of tak ing ad van tage of
in ter na tional crim i nal law, which could eas ily be in clined to pun ish le -
gally ir rel e vant or even in noc u ous forms of ex pres sion.
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60 Pros e cu tor vs. Kupreskic, su pra note 21, par. 621.

61 On this point see the Fore word and the Con clu sion.

62 The im por tance of con tri bu tion and, there fore, the re lated ev i dence, var ies de -
pend ing on whether one is deal ing with in sti ga tion, an or der from a su pe rior, abet ting or
JCE. See Amati, Costi, su pra note 6.



IV. THE TEACHINGS OF THE EUROPEAN COURT OF HUMAN 

RIGHTS CASE LAW ON FREEDOM OF EXPRESSION

Hav ing con sid ered the most im por tant stat utes and in ter na tional
crim i nal laws and reached a neg a tive con clu sion with re spect to hate
speech instantiating “per se cu tion”, we now move on to ex plore the case
law of the ECtHR on free dom of ex pres sion. More spe cif i cally, we need
to as sess whether its doc trines on in ter fer ences with the free dom of ex -
pres sion lead to the same con clu sion as the one reached above.63 Since
car ry ing out this anal y sis means “im port ing” into the sys tem of in ter na -
tional crim i nal law le gal argumentations which have been elab o rated ex -
ter nally, some pre lim i nary re marks jus ti fy ing the method and the va lid ity 
of the re sults achieved are re quired. It can be con vinc ingly ar gued that
the le git i macy of re sort ing to le gal ar gu men ta tion for eign to a given sys -
tem de pends on two fac tors: firstly, the ju rid i cal and/or con cep tual pos si -
bil ity of com mu ni ca tion be tween dif fer ent sys tems (i. e. the pos si bil ity
that the for eign sub ject mat ter main tains its ex act sig nif i cance in the sys -
tem into which it is im ported)64 and the per sua sive ca pac ity of the sub -
ject mat ter emerg ing from out side the sys tem.65
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63 The fol low ing para graphs on ECtHR case law are based on a re view of the sen -
tences, the de ci sions and the re ports quoted sub se quently, as well as on the fol low ing
stud ies: Tulkens, F., Liberté d’expression et racisme dans la ju ris pru dence de la Cour
européenne des droits de l’homme, speech given at the “Séminaire d’experts organisé par 
l’ECRI: lutter contre le racisme tout en respectant la liberté d’expression” held in
Strasburg on 16 and 17 No vem ber 2006; A. Weber, La ju ris pru dence de la Cour euro-
péenne des droits de l’homme rel a tive à l’article 10 et la lutte contre le racisme et l’into- 
lérance, speech given at the “Séminaire d’experts organisé par l’ECRI: lutter contre le
racisme tout en respectant la liberté d’expression” held in Strasburg on 16 and 17 No -
vem ber; M. Macovei, Free dom of ex pres sion. A guide to the im ple men ta tion of ar ti cle 10 
of the Eu ro pean Con ven tion on Hu man Rights, doc u ment found on www.coe.help.org,
from where it is also pos si ble to down load the sen tences, de ci sions and re ports which
will be quoted later on.

64 Even if in flu enced by the struc ture and the ba sic con tents of the le gal sys tems
con sid ered, the ju rid i cal/con cep tual “pos si bil ity of the com mu ni ca tion” is a qual i fi ca tion
re gard ing the sub ject mat ter and not the sys tem as a whole. In the re la tion ship be tween
two same le gal sys tems it may in deed be pos si ble to find sub ject mat ters with this qual ity 
and oth ers with out it.

65 Said re la tion ship could be ex pressed through a sim ple equa tion of the type L=PC, 
where L is the le git i macy of the method, P is the ju rid i cal/con cep tual pos si bil ity of the
com mu ni ca tion and C is the per sua sive ca pac ity of the ar gu ment emerg ing from out side



As far as the first fac tor is con cerned, a num ber of con sid er ations
need to be made. Ar ti cle 10 ECHR66 reg u lates the free dom of ex pres sion
and, like the whole Char ter, mainly re fers to the re la tion ship be tween the 
State (or the do mes tic law) and the in di vid ual. This is why it is im por tant 
to ask whether, by vary ing the ba sic terms men tioned in this re la tion ship
and con se quently al ter ing the na ture of the con text where it takes place,
the reg u la tions re gard ing the same should also be mod i fied. In other
words, it is nec es sary to as sess whether, in the case of the re la tion ship
be tween the in ter na tional com mu nity (or the in ter na tional crim i nal law)
and the in di vid ual, the cri te ria ac cord ing to which a vi o la tion of the free -
dom of ex pres sion is le git i mate also vary. If this is the case, an anal y sis
of the cri te ria given by ECHR case law is of lit tle use, since with ref er -
ence to hate speech there would be no pos si bil ity of com mu ni ca tion be -
tween the sys tems ex am ined. On the ba sis of the fol low ing con sid er -
ations, it can be ar gued that this pos si bil ity does in fact ex ist.

First of all, the ECHR pro vides a cat a logue of “hu man rights”, i. e.
of pre rog a tives and lib er ties which are at trib uted to hu mans as hu mans.
Man is here con ceived in a Kantian man ner as an “end” and not, ac cord -
ing to a strictly func tion al ist ap proach, as a sim ple means to other ends.
The fact that man is at the cen tre of this sys tem con sti tutes the high est
com mon de nom i na tor which al lows for an in ter pre ta tion of hate speech
in the light of the prin ci ples and rules dic tated by the Char ter. In deed,
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the sys tem. On the cir cu la tion of le gal ar gu men ta tion see, in par tic u lar: A. Lollini, “La
circolazione degli argomenti: metodo comparato e parametri interpretativi ex -
tra-sistematici nella giurisprudenza costituzionale sudafricana”,  1 Riv. Dir. Pub. Comp.
Eur. 479 (2007); A. Lollini, “Le gal ar gu men ta tion based on for eign law. An ex am ple
from a case law of the South Af ri can Con sti tu tional Court”,  3 Utrecht Law Re view 60
(2007).

66 The ar ti cle states: “Ev ery one has the right to free dom of ex pres sion. This right
shall in clude free dom to hold opin ions and to re ceive and im part in for ma tion and ideas
with out in ter fer ence by pub lic au thor ity and re gard less of fron tiers. This ar ti cle shall not
pre vent States from re quir ing the li cens ing of broad cast ing, tele vi sion or cin ema en ter -
prises. The ex er cise of these free doms, since it car ries with it du ties and re spon si bil i ties,
may be sub ject to such for mal i ties, con di tions, re stric tions or pen al ties as are pre scribed
by law and are nec es sary in a dem o cratic so ci ety, in the in ter ests of na tional se cu rity, ter -
ri to rial in teg rity or pub lic safety, for the pre ven tion of dis or der or crime, for the pro tec -
tion of health or mor als, for the pro tec tion of the rep u ta tion or rights of oth ers, for pre -
vent ing the dis clo sure of in for ma tion re ceived in con fi dence, or for main tain ing the
au thor ity and im par tial ity of the ju di ciary”. See ECHR su pra note 51.



also in in ter na tional crim i nal law, the start ing and end point is the in di -
vid ual and his/her in vi o la ble hu man dig nity. Both the le git i macy and the
re stric tions of in ter na tional crim i nal law have been con sti tuted pre cisely
so as to pro tect those hu man rights which are gen er ally ac knowl edged.67

Fur ther more, the sec ond sub sec tion of art. 10 (i. e. the one most rel e vant
here) and art. 17 ECHR68 (which too plays an im por tant role in the pres -
ent dis cus sion), are char ac ter ised by an open for mu la tion fo cus ing on the 
re la tion ship they seek to reg u late rather than on the en tity (or the law)
in re la tion to the in di vid ual. The text does not pre vent the pos si bil ity of
link ing the pre cepts and cri te ria in di cated by those ar ti cles to a dif fer ent
re la tion ship to the one be tween the cit i zen and the State (or do mes tic
law).69

It could be ar gued that the ECtHR and the in ter na tional crim i nal
courts de cide upon facts that took place in com pletely dif fer ent con texts.
The chapeaux, for ex am ple, con firm the ex clu sive rel e vance for the in -
ter na tional crim i nal sys tem of crimes com mit ted in states of emer gency,
un like what oc curs in the ECHR sys tem. This is why the cri te ria laid
down in the lat ter might not be suit able for the so lu tion of prob lems in
the con text of in ter na tional crim i nal law.70 This ob jec tion can be an -
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67 On this point see Kai Ambos, La parte gen eral del derecho pe nal internacional
61 ff. (Konrad Adenauer – Stiftung eds., Berlin-Mon te vi deo 2005).

68 The ar ti cle states: “Noth ing in this Con ven tion may be in ter preted as im ply ing for 
any State, group or per son any right to en gage in any ac tiv ity or per form any act aimed at 
the de struc tion of any of the rights and free doms set forth herein or at their lim i ta tion to a 
greater ex tent than is pro vided for in the Con ven tion”. See ECHR su pra note 51.

69 In the sec ond sub sec tion of art. 10 ECHR, the cen tral ity of the term “dem o cratic
so ci ety” is ev i dent. This can not be lim ited to the State alone, but must go be yond na -
tional bor ders and is an in ex o ra ble ne ces sity of any sys tem (re gional, na tional, inter-
na tional) that has the pro tec tion of the rights men tioned in the Char ter at heart.

70 It could be said that art. 15 ECHR pro vides an in di ca tion in that sense, ad mit ting
that in states of emer gency one could de part from the prin ci ples of the Char ter. At any
rate, on fur ther anal y sis this con clu sion is pre ma ture. Dif fer ently from art. 10 ECHR, art.
15 ex clu sively re fers to the re la tion ship be tween the State (or the do mes tic law) and the
cit i zen, as it de fines an emer gency sit u a tion as “time of war or other pub lic emer gency
threat en ing the life of the na tion”. De part ing from the prin ci ples of the Char ter, there fore, 
rep re sents an in ev i ta ble mea sure dic tated by a state of emer gency where the State’s sov -
er eignty is put un der se ri ous threat. Even if in ter na tional crim i nal law in cludes crimes
which are ex cep tional for their grav ity and for the con text in which they are car ried out,
it surely can not em brace a logic of emer gency as the one men tioned above. Not only is
in ter na tional crim i nal law su pra-na tional (at least as far as the cre ative phase of the law 



swered by stat ing that the as sess ment of the con text is one of the es sen -
tial points iden ti fied by the ECtHR case law con cern ing the free dom of
ex pres sion. There fore, far from be ing a fac tor ex clud ing the ap pli ca bil ity 
of the cri te ria ana lysed, the pe cu liar ity of the con text is a fun da men tal in -
trin sic part thereof.71 More over, it needs to be stressed that the ECtHR
has judged on con texts which have in cluded strong ten sions as well as
eth nic, na tional and so cial con flicts, which can be as sim i lated to the rel e -
vant con text in the case of crimes against hu man ity.72

To the above we can add that re sort to the sys tem of cri te ria worked
out by the ECHR Char ter and the ECtHR case law is also jus ti fied on the 
grounds of the sec ond fac tor of le git i ma tion iden ti fied above, i. e. the “per -
sua sive ca pac ity” of the sys tem it self. This de rives both from its the o ret i -
cal pre ci sion and from the fact that it sticks to the re al ity of facts and the
con crete is sues that this re al ity gives rise to. The fol low ing para graphs
clearly prove the pres ence of this im por tant fac tor.

From these brief re marks it can be con cluded that ECtHR sen tences
can be a very im por tant “re serve tank” from which prin ci ples and cri te -
ria can be drawn to give in ter na tional crim i nal courts the op por tu nity to
broaden their ho ri zons and judge better those cases in which the free dom 
of ex pres sion of the per son ac cused of hate speech is ex am ined. It needs
to be borne in mind that, even if they do not have any bind ing value for
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is con cerned) and not only does it ex ist on the ba sis of a par tial over com ing of the na -
tional sov er eignty pro tected by art. 15 (which shows that the rel e vant per spec tive to be
adopted is no more the do mes tic one, but the one of the in ter na tional com mu nity), but it
has a per ma nent and hu man i tar ian im print and there fore can not work phys i o log i cally ac -
cord ing to emer gency rules, oth er wise the ius dicere would be trans formed into a mere
re pres sion with out guar an tees. In ter na tional crim i nal law aims at the pro tec tion of the ba -
sic hu man rights and there fore can not be com pat i ble with an emer gency logic ac cord ing
to which those rights are con tin u ously com pro mised (on this point see Ambos, su pra
note 67, at 53 ff. and at 61 ff.). More over, it has to be pointed out that the states of emer -
gency men tioned un der art. 15 ECHR do not ex haust the range of con texts in which in -
ter na tional crim i nal law is ap plied. Fi nally, it has to be un der lined that the ar ti cle re -
quests re spect of the prin ci ple of pro por tion al ity be tween the de part ing from the
prin ci ples of the Char ter and the need of the par tic u lar sit u a tion, as well as re spect of
the re stric tions on the State im posed by in ter na tional law. The lat ter two dis po si tions limit
in a con sis tent man ner the power to adopt mea sures that der o gate from the Con ven tion.

71 See be low, sec tion 4.2.3.

72 In par tic u lar, the ten sions and con flicts cur rently tak ing place in Tur key, which
have the Kurds and Chris tian mi nor i ties as vic tims. See, for ex am ple, the de ci sions of the 
ECtHR cited in foot notes no. 88 and no. 98.



an in ter na tional crim i nal court, those sen tences can be come an in te gral
part of that “net work” of prin ci ples, trea ties, cus toms and pro nounce -
ments which the court needs both for ori en ta tion and in or der to “weave”73

his or her de ci sions. It is not su per flu ous to state that these courts have
al ready re sorted to the in stru ments of ECtHR case law on mat ters both
anal o gous and dif fer ent to the one at is sue.74

More over, those cri te ria mainly stem from real case stud ies which
in duces us to con stantly keep in mind the facts of which Vojislav Šešelj
was ac cused. Hence an at tempt will be made to as sess the func tion ing of
each and ev ery cri te rion against the back ground of those facts. We will
pro ceed start ing from the “mar gins” of the Con ven tion’s sys tem and then 
mov ing to wards a par tic u lar dis po si tion. We there fore first con sider the
“rule of clo sure” ex pressed in art. 17 ECHR and later move on to dis cuss 
art. 10 ECHR with its re lated case law.

1. The case law on article 17 of the Eu ro pean Con ven tion
on Hu man Rights

In the event of an in di vid ual re port ing the vi o la tion of his/her free -
dom of ex pres sion by a Mem ber State, the ECtHR can, in the first in -
stance, as sess if the right was ex er cised ac cord ing to art. 17 of the Char -
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73 On the fig ure of the in ter na tional crim i nal judge as “weaver” of right see
Massimo Vogliotti, “Pro duc tion du droit en réseau et juge ‘tisseur’. De quelques
épiphanies de l’expérience juridique médiévale au sein de la jus tice pénale interna-
tionale”,  Les Sources du Droit In ter na tional Pénal 361 (Mireille Delmas-Marty, Ema-
nuela Fronza, Elis a beth Lam bert-Abdelgawad eds., Société de législation comparée ed.,
Paris, 2004). See also Massimo Vogliotti, “Al di là delle dicotomie: ibridismo e
flessibilità del metodo di ricostruzione del fatto nella giustizia penale internazionale”, 46
Riv. It. Dir. Proc. Pen. 294 (2003). On this point see also A. Lollini, “L’expansion
“interne et externe” du rôle du juge dans le processus de création du droit in ter na tional
pénal”,  Les Sources du Droit In ter na tional Pénal 223 (Mireille Delmas-Marty, Ema-
nuela Fronza, Elis a beth Lam bert-Abdelgawad eds., Société de législation comparée ed.,
Paris 2004)

74 With ref er ence to the same ques tion tack led here un der see, for ex am ple, the first
in stance sen tence of the Nahimana case (Case No. ICTR-99-52-T, 3 De cem ber 2003. See 
amongst oth ers par. 991 ff.), and the ap peal sen tence of the same case (op. cit., see par.
694 ff. and par. 705 ff.). With ref er ence to dif fer ent ques tions see, for ex am ple, the de ci -
sion of 29 Jan u ary 2007 in the Pros e cu tor vs. Thomas Lubanga Dyilo case (No.
ICC-01/04-01/06) where the In ter na tional Crim i nal Court turns to ECHR case law with
re gards to “re spect of one’s pri vate and fam ily life” (art. 8 ECHR).



ter, which, in its func tion as “rule of clo sure” of the sys tem, ex cludes the
pro tec tion of the de fen dant in those cases where he/she al leg edly abused
his/her right or used it in con trast to the con tents of the Char ter. In the
event of un cer tainty over whether an abuse has ac tu ally taken place,
the ECtHR moves over to the spe cific “ter ri tory” of art. 10. In re al ity,
there are very few cases of “di rect re course” to art. 17 ECHR by the
ECtHR. Most of the time the ar ti cle is used only in di rectly as an in stru -
ment of in ter pre ta tion of art. 10.75 The fol low ing para graphs give a brief
out line of the de ci sions of the (now abol ished) Com mis sion and of the
ECtHR on the points which are most rel e vant for hate speech.

1) Kuhnen vs. Ger many:76 The de fen dant was head of an or gani sa -
tion which aimed at the re-foun da tion of the Nazi Party and had cir cu -
lated pub li ca tions in praise of the strug gle for a great “so cial ist” and “in -
de pend ent” Ger many. The Com mis sion stated in its re port that the
ref er ence to na tional-so cial ism and the el e ments of ra cial and re li gious
dis crim i na tion given in the pub li ca tion pro moted a con duct that was in
con trast with the spirit and the let ter of the Con ven tion and there fore
with art. 17 thereof.

2) Garaudy vs. France:77 The de fen dant was a phi los o pher who sup -
ported ideas of his tor i cal ne ga tion. The ECtHR stated that he had used
his right to free dom of ex pres sion for aims that were in con trast with the
let ter and spirit of the Con ven tion. The ne ga tion or re vi sion of his tor i cal
facts of such kind places doubt on the val ues that lie at the heart of the
fight against rac ism and anti-Sem i tism and are of such a na ture as to rep -
re sent a se ri ous threat to pub lic or der.78

3) Norwood vs. The United King dom:79 The de fen dant com plained
about the fact that he had been forced to re move a ban ner say ing “Is lam
Out” from his win dow. The ECtHR ap plied art. 17, with ref er ence to
anti-Is lamic rac ism, for the first time.
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75 On this point see Weber, su pra note 63, at 5.

76 Kuhnen vs. Ger many, App. No. 12194/86, 56 Eur. Comm’n H.R. Dec. & Rep.
205, 12 May 1988.

77 See Garaudy vs. France, App. No. 65831/01, Eur. Ct. H. R., 24 June 2003.

78 Ibi dem, par. 29.

79 Norwood vs. The United King dom, App. No. 23131/03, Eur. Ct. H. R., 16 No -
vem ber 2004.



The com mon de nom i na tor of the cases just men tioned80 is the dis -
crim i na tory char ac ter, for ra cial or re li gious rea sons, of the speech. If
this el e ment is pres ent, the de fen dant can no lon ger en joy the pro tec tion
granted by the Con ven tion, in so far as his/her con duct is in formed by val -
ues and aims that are in con trast to it. It should be men tioned that the
Con ven tion does not only ex clude ex pres sions of ra cial or re li gious dis -
crim i na tion, but all ex pres sions which fall un der the def i ni tion of “hate
speech” given by the abovementioned Rec om men da tion of the Com mit -
tee of Min is ters of the Coun cil of Eu rope no. 20, 30 Oc to ber 1997. From
the above con sid er ations it can be con cluded that, even if discrimina-
tion for ra cial or re li gious rea sons does not emerge in the speeches by
Vojislav Šešelj, the proof of their na tion al is tic con tent and their hos tile
at ti tude to wards mi nor i ties and non-Serb groups would nev er the less be
suf fi cient to re gard them as con trary to the val ues ex pressed by the Char -
ter. In deed, there are nu mer ous ex am ples where the de fen dant used such
ex pres sions as “am pu tate” or “rivers of blood will flow” with ref er ence
to the Croats and the Bosnian Mus lims.81

From the brief ex am i na tion of the ap pli ca tion of art. 17 ECHR it can
be as serted with a cer tain de gree of cer tainty that the be hav iour of Šešelj, 
as de scribed in the in dict ment, would not be pro tected by the Char ter.
How ever, two con sid er ations sug gest that the is sue does not end here.
First, it has to be re mem bered that there are very few cases in which the
ECtHR re sorts to art. 17 ECHR di rectly, and that even in cases where
the con tents of the speech have a dis crim i na tory char ac ter, the ECtHR
tends to use art. 17 only as a “prin ci ple of in ter pre ta tion” for the con tents 
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80 Other rel e vant cases for this point are: Seurot vs. France, App. No. 57383/00,
Eur. Ct. H. R., 18 May 2004; Glimmerveen and Hagenbeek vs. the Neth er lands, App.
No. 8348/78, 18 Eur. Comm’n H.R. Dec. & Rep. 187, 11 De cem ber 1979.

81 With ref er ence to same, dur ing the cross-ex am i na tion of the key wit ness, An -
thony Oberschall, in the hear ing of 12 De cem ber 2007, the de fen dant stated that the ex -
pres sions used by him were re cur rent in epic Serb lit er a ture and there fore cus tom ary and
with out con no ta tions of a threat en ing or vi o lent na ture. Šešelj’s words give rise to an in -
sid i ous prob lem, i.e. that of as sess ing the ex pres sions used in the light of the lan guage
and cul ture of the au thor and the lis tener. The dif fi culty for the in ter na tional crim i nal
trial in mak ing an as sess ment in this re gard is ev i dent. Prob lems of lin guis tic un der stand -
ing and contextualisation of the ex pres sion in the cul ture of ref er ence do emerge and of -
ten lead the court to call ex pert wit nesses, which, how ever, means the judge risks hav ing
to re main in the back ground and be ing un able to eval u ate the ex pert wit nesses’ as sess -
ments.



of art. 10. Thus, a thor ough anal y sis of the sub ject mat ter can not ne glect
case law on this lat ter ar ti cle. Sec ondly, it needs to be spec i fied that stat -
ing that a cer tain con duct does not fall un der the sphere of pro tec tion of
the Char ter does not thereby im ply ap proval of the le git i macy of any
pen alty meted out for such con duct. The ECtHR de nies its pro tec tion be -
cause it has proved the abuse of a right pro vided by the Char ter. Nev er -
the less, the au thor of such an abuse is not out of law and can not be pun -
ished by what ever means, oth er wise one would run the risk of al low ing a 
vi o la tion of other prin ci ples of the Char ter. If, there fore, also the is sue of
the le git i macy of an in ter fer ence with the free dom of ex pres sion is to be
ana lysed, it is nec es sary to fo cus on the con tents of art. 10, which is the
only one deal ing with this spe cific prob lem.

Con clu sively, con sid er ing the com pre hen sive ness of the con tents of
art. 10 (which, as will be come clear later, con sid ers the le git i macy of the
ex pres sion and of the in ter fer ence in a com ple men tary man ner), it seems
we can con clude that the pre vail ing ten dency of the ECtHR to re sort to
the “in com plete” art. 17 (which con sid ers ex clu sively the le git i macy of
ex er cis ing the right) only as a “prin ci ple of in ter pre ta tion” of the for mer
ar ti cle is cor rect.

2. The case law on article 10 of the Eu ro pean Con ven tion
on Hu man Rights

As al ready men tioned, in most cases the Com mis sion and the ECtHR 
con sider the suit di rectly from the per spec tive of art. 10 ECHR and,
there fore, as sess the le git i macy of the in ter fer ence by the State with the
free dom of ex pres sion in the light of the cri te ria listed un der the sec ond
sub sec tion of the same ar ti cle. Art. 10, first sub sec tion, ECHR, pro vides
the right to free dom of ex pres sion and iden ti fies its con tents. Art. 10,
sec ond sub sec tion, ECHR, fore sees that the ex er cise of these free doms
may be sub ject to such con di tions, re stric tions or pen al ties where three
cri te ria are met: A) the re stric tion has to be pro vided for by law; B) the
re stric tion has to be “in the in ter ests of na tional se cu rity, ter ri to rial in teg -
rity or pub lic safety, for the pre ven tion of dis or der or crime, for the pro -
tec tion of health or mor als, for the pro tec tion of the rep u ta tion or rights
of oth ers, for pre vent ing the dis clo sure of in for ma tion re ceived in con fi -
dence, or for main tain ing the au thor ity and im par tial ity of the ju di ciary”; 
C) the re stric tion has to be a mea sure nec es sary in and for a dem o cratic
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so ci ety. These three cri te ria will be ana lysed sep a rately in the fol low ing
para graphs.

A. The le ga lity of the mea su re

The sen tence in the Sunday Times vs. The United King dom82 trial is
es sen tial for un der stand ing the first cri te rion. The ECtHR states that the
mea sure has to be pro vided for by a “law” for mu lated with suf fi cient
pre ci sion so as to al low the ad dressee to fore see the con se quences of
his/her ac tions with a rea son able de gree of cer tainty with re spect to the
cir cum stances. Ab so lute foreseeability is not re quested. The law could
also adopt more or less open for mu la tions which would al low ad ap ta tion
to time and cir cum stances, as long as the in ter pre ta tion and ap pli ca tion
guar an tee the rea son able foreseeability of the con se quences. With this
de ci sion the ECtHR de clared that re stric tive mea sures con tained in com -
mon law are law ful.

In other de ci sions the ECtHR stated that the trea ties of in ter na tional
law can con sti tute the le gal ba sis for a re stric tive mea sure to free dom of
ex pres sion (see the Groppera Ra dio AG vs. Swit zer land83 and Autronic
vs. Swit zer land84 cases).

Con sid ered from the per spec tive of ECtHR case law, the cri te rion of
le gal ity doubt lessly rep re sents a rel e vant ob sta cle to the in ter na tional
criminalisation of hate speech as a crime of “per se cu tion”. Here it is suf -
fi cient to re call the abovementioned con sid er ations re fer ring to the sig -
nif i cance of the ex pres sion “se vere de pri va tion of a fun da men tal right”
with which the crime of “per se cu tion” is gen er ally de scribed. The only
ad mis si ble con clu sion seems to be that the vague char ac ter of the for mu -
la tion of the crime of “per se cu tion”, as well as the lack of a solid and
con stant in ter pre ta tion in case law, ex clude the “rea son able foreseeability” 
re quested by the ECtHR, and there fore do not al low us to hold that the
cri te rion of le gal ity of the mea sure has been met.
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82 Sunday Times vs. The United King dom, App. No. 6538/74, Eur. Ct. H. R., 26
April 1979, par. 49.

83 Groppera Ra dio AG vs. Swit zer land, App. No. 10890/84, Eur. Ct. H. R., 28
March 1990, par. 65 ff.

84 Autronic vs. Swit zer land, App. No. 12726/87, Eur. Ct. H. R., 22 March 1990, par. 
54 ff.



B. Sco pe of the mea su re

It is not our in ten tion here to go deeper into the sec ond pre req ui site
fore seen in art. 10, sec ond sub sec tion, ECHR. Case law of the ECtHR is
rich with ex am ples in which the aim of in di vid ual re stric tive mea sures to 
the free dom of ex pres sion is con sid ered in or der to as sess the con gru -
ency be tween this fi nal ity and those iden ti fied by the law. Con sid er ing
the bla tant con tra dic tion be tween hate speech and nu mer ous in ter ests and 
rights amongst those listed un der the sub sec tion, and con sid er ing that in -
ter na tional crim i nal law ex pressly pro tects some of the lat ter,85 it can be
said that the cri te rion of le git i mate end can be eas ily sat is fied by a re -
stric tive mea sure that could pun ish hate speech.

C. The ne ces sity of the mea su re in and for a de mo cra tic so ciety

As a last cri te rion for the le git i macy of a re stric tive mea sure to the
free dom of ex pres sion, art. 10 ECHR, sec ond sub sec tion, fore sees that it
has to be nec es sary in a dem o cratic so ci ety or re spond to an im pe ri ous
so cial need (Ob server and Guard ian vs. The United King dom).86

In gen eral terms, this cri te rion can be iden ti fied as a re quest for pro -
por tion al ity be tween ac tual re straints im posed and the aims pur sued (Ob -
server and Guard ian vs. The United King dom)87 and for co her ence with
the State’s be hav iour as a whole (Erbakan vs. Tur key88 and Lehideux and 
Isorni vs. France).89 This con sid er ation alone is suf fi cient to raise some
ques tions on the op por tu nity of criminalising hate speech at internatio-
nal level. It be ing un der stood that in ter na tional crimes are char ac ter ised
at the nat u ral is tic level for their mas sive ness (in terms of vic tims and
perpetrators) and for their grav ity and at the le gal level for their
imprescribability and in dif fer ence to am nes ties and im mu ni ties, it is im -
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85 Amongst the aims men tioned in the ar ti cle, those pros e cuted by in ter na tional
crim i nal law are, in par tic u lar, “pub lic safety”, “pre ven tion of dis or der and crime” and
“pro tec tion of rights”.

86 Ob server and Guard ian vs. The United King dom, App. No. 13585/88, Eur. Ct. H.
R., 26 No vem ber 1991, par. 40.

87 Idem.

88 Erbakan vs. Tur key, App. No. 59405/00, Eur. Ct. H. R., 6 July 2006, par. 58.

89 Lehideux and Isorni vs. France, App. No. 24662/94, Eur. Ct. H. R., 23 Sep tem ber
1998, par. 56.



por tant to ask whether it is pos si ble to state that el e vat ing hate speech to
an in ter na tional crime, even in the pres ence of the con text fore seen by
the cha peau, re spects the prin ci ple of pro por tion al ity. More spe cif i cally,
we can ask if it is pos si ble to af firm the pro por tion al ity and the co her -
ence of the re course to “per se cu tion” con sid er ing the ev i dent mi nor grav -
ity of hate speech with re spect to the other crimes against hu man ity. As
far as this last ques tion is con cerned, it is ar gu ably pos si ble to give a
neg a tive an swer straight away. How ever, both points will be taken up
again below.

The cri te rion un der ex am i na tion can be bro ken down into dif fer ent
sub-cri te ria that the ECtHR has iden ti fied in the anal y ses of the cases
brought to its at ten tion and which con sti tute valid pa ram e ters for the as -
sess ment of pro por tion al ity and co her ence. As will be dis cussed be low,
these sub-cri te ria have a dou ble va lid ity in that they are use ful not only
for for mu lat ing ab stract as sess ments of the op tions of criminalisation in
the light of the pro por tion al ity prin ci ple, but also for as sess ing the ef fec -
tive dan ger of the con duct and, there fore, en sur ing a con crete pro por tion
be tween the pen alty meted out and the spe cific deed. The cri te ria that can 
take on rel e vance in the para dig matic case iden ti fied and, more in gen -
eral, in the in ter na tional crim i nal con text, will be ana lysed.

a. The aim pur sued by the per pe tra tor

For the ECtHR, it is im por tant to de cide whether the per pe tra tor has
the aim of prac tic ing hate speech or in form ing the pub lic about facts of
gen eral in ter est. In the first case, the re stric tive mea sure is con sid ered
nec es sary, whilst in the lat ter the ECtHR hardly ad mits that it is nec es -
sary to in ter fere (see Gündüz vs. Tur key,90 Jersild vs. Den mark,91

Lehideux and Isorni vs. France,92 Soulas and Oth ers vs. France).93 It
should be noted, amongst other things, that such sub-cri te rion is of ten
dif fi cult to as sess, as it re quires the in sid i ous proof of a sub jec tive el e -
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90 Gündüz vs. Tur key, App. No. 35071/97, Eur. Ct. H. R., 4 De cem ber 2003, par.
42 ff.

91 Jersild vs. Den mark, App. No. 15890/89, Eur. Ct. H. R., 23 Sep tem ber 1994, par.
31 ff.

92 Lehideux and Isorni vs. France, su pra note 89, par. 47.

93 Soulas and Oth ers vs. France, App. No. 15948/03, Eur. Ct. H. R., 10 July 2008,
par. 43.



ment. With ref er ence to the Šešelj case, it is in ter est ing to note that dur -
ing the cross-ex am i na tion of the wit ness Oberschall, Šešelj openly ac -
knowl edged that his speeches had a threat en ing char ac ter, while de ny ing
their dis crim i na tory con tent.

b. The con tent of the speech

The con tent of the speech is a sec ond in di ca tor for the as sess ment of
the le gal ity of the con duct. The ECtHR pays par tic u lar at ten tion to the
dis crim i na tory char ac ter of the con tent which, as men tioned above, de -
ter mines the il le gal ity or oth er wise of the speech. If the speech dis putes
his tor i cal facts, the ECtHR dis tin guishes on the ba sis of whether they
have been “clearly proved” (Lehideux and Isorni vs. France)94 or are still
be ing de bated by the sci en tific com mu nity. In the first case, the dis pute
of the facts is con sid ered in ad mis si ble (see also Garaudy vs. France).95

Again in the Šešelj case, it is in ter est ing to re call once again the cross-ex -
am i na tion of the wit ness Oberschall, who ac cused Šešelj of hav ing sup -
plied de cid edly false fig ures in his speeches con cern ing Serbs who had
died in the con cen tra tion camps dur ing the Sec ond World War and of
hav ing used these in flated num bers to dif fuse a feel ing of fear and ven -
geance amongst his au di ence.

c. The con text of the speech

It is im por tant to as sess the con text in which the speech is given. In
the first place, the ECtHR has af firmed that, not with stand ing the speech
might be a vi o lent at tack against a group of in di vid u als, the fact that this
takes place in a plu ral is tic de bate in which dif fer ent other speeches could 
coun ter-bal ance it, is suf fi cient rea son for re tain ing it le gal (Gündüz vs.
Tur key).96 The fact that the speech is tar geted at a well-in formed and cul -
tur ally ma ture pub lic is a fur ther rea son in fa vour of its le gal ity (Jersild
vs. Den mark).97 Fi nally, it is es sen tial to con sider the so cial and geo-po -
lit i cal con text in so far as the pres ence of open or la tent ten sions or con -
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94 Idem.

95 Garaudy vs. France, su pra note 77.

96 Gündüz vs. Tur key, su pra note 90, par. 42 and par. 49.

97 Jersild vs. Den mark, su pra note 91, par. 34.



flicts is a con di tion that ag gra vates the dan ger ous ness of the speech and
can there fore le giti mise a re stric tive mea sure (see the Sürek and Ödzemir 
vs. Tur key98 and Soulas and Oth ers vs. France sen tences).99 All the afore -
men tioned sub-cri te ria are an ar gu ment in fa vour of a hy po thet i cal pun -
ish ment for the pro pa ganda by Vojislav Šešelj. For one thing, if it is true
that the Pres i dent of the Ser bian Rad i cal Party had pref er en tial ac cess to
the me dia, then his speeches did not take place in a plu ral is tic con text.
Fur ther more, the ar eas reached by the pro pa ganda of the de fen dant were
char ac ter ised by pro found eth nic and na tional ten sions and by bloody
con flicts. In such a con text, words risk be com ing a dan ger ous, al beit in -
di rect, in stru ment of dev as ta tion and death. In any event, it is im por tant
to note that the ECtHR sup ports a greater ex ten sion of the free dom of ex -
pres sion dur ing elec tion cam paigns (Bow man vs. United King dom).100

Dif fer ent speeches by Šešelj were held in such cir cum stances. His re -
nown speech of 6 May 1992 in par tic u lar was held dur ing the cam paign
for the elec tion in De cem ber that year.

d. The ca pa city of dis clo su re

The ca pac ity of dis clo sure is rel e vant un der the need to re strict the
speech ac cord ing to the prin ci ples of a dem o cratic so ci ety. The po ten tial
im pact of a speech is in fact di rectly pro por tional to its dis clo sure. For
this rea son the ECtHR treads with par tic u lar cau tion when mass me dia,
and in par tic u lar au dio-vi sual me dia, are in volved (Jersild vs. Den -
mark).101 With re spect to the ca pac ity of dis clo sure of a speech, the
ECtHR re flects on its form, and, in par tic u lar, on the abil ity of the tar get
au di ence to un der stand it. There is a height ened ne ces sity for cau tion if
the speeches, on ac count of their form, are vastly dif fused (Soulas and
Oth ers vs. France).102 On the ba sis of re search that he had car ried out, the 
wit ness Oberschall sus tained that Vojislav Šešelj had stip u lated an agree -
ment with Slobodan Milosevic which gave him priv i leged ac cess to the
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98 Sürek and Ödzemir vs. Tur key, App. No. 23927/94, Eur. Ct. H. R., 8 July 1999,
par. 63.

99 Soulas and Oth ers vs. France, su pra note 93, par. 37.

100 Bow man vs. The United King dom, App. No. 24839/94, Eur. Ct. H. R., 19 Feb ru -
ary 1998, par. 42.

101 Jersild vs. Den mark, su pra note 91, par. 31.

102 Soulas and Oth ers vs. France, su pra note 93, par. 39.



me dia and there fore en abled him to dif fuse his pro pa ganda. While re cog -
nis ing that this needs to be proved, its weight in the as sess ment of the
im pact that the de fen dant’s hate speech could have had on Serb sol diers
and ci vil ians is clear.

e. The role of the per pe tra tor

Fi nally, it is im por tant to con sider what the role of the act ing per son
is. Even if the ECtHR af firms that, in a con text of pub lic or po lit i cal de -
bate, the free dom of ex pres sion has to be pro tected with par tic u lar care,
it also sus tains that if the speaker is a pol i ti cian it is of “cru cial im por -
tance” that he/she does not ex press ideas which can nur ture in tol er ance
(Erbakan vs. Tur key).103 The rea son for this state ment is the par tic u lar
vis i bil ity pol i ti cians en joy and their abil ity to sub ju gate their un wit ting
sup port ers mor ally. As men tioned ear lier, Šešelj was mem ber of the Serb 
Par lia ment and Pres i dent of the Ser bian Rad i cal Party at the time the
facts of which he is ac cused oc curred.

Anal y sis of the cri te ria iden ti fied in art. 10 ECHR al lows some vi tal
con clu sions on the topic un der dis cus sion. As seen, the cri te rion con cern -
ing the aims pur sued by the in ter fer ence does not seem to be an ob sta cle
to the le git i macy of an in ter na tional pun ish ment meted our for hate
speech as “per se cu tion”. It is, there fore, nec es sary to con sider the other
cri te ria of the le gal ity of the pen alty and its ne ces sity in and for a dem o -
cratic so ci ety. The first cri te rion ex cludes the le gal ity of pun ish ing hate
speech as “per se cu tion” in the per spec tive de jure condito, as the vague
for mu la tion of the ab stract crime and the lack of a con stant in ter pre ta tion 
which leads back to the same the ex am ined con duct im pede the “rea son -
able foreseeability” of the Stat ute’s re sponse as re quested by the ECtHR. 
The sec ond cri te rion al lows some re marks both in the de jure condito
per spec tive and in de jure condendo per spec tive with ref er ence to an
hypothetical fu ture criminalisation of hate speech at in ter na tional level.
The prin ci ples of pro por tion al ity and co her ence (which we used to better 
ex press the sec ond cri te rion) give rise to se ri ous doubts con cern ing the
pos si bil ity of con sid er ing such con duct as a crime of the same grav ity as
crimes against hu man ity. They there fore ex clude de jure condito that
hate speech could be pun ished as a crime of “per se cu tion”. In turn, the
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103 Erbakan vs. Tur key, su pra note 88, par. 64.



sub-cri te ria, in a hy po thet i cal de jure condendo per spec tive, force the
“in ter na tional leg is la tor” who wants to pun ish hate speech to mould a
crime which can ex press a con sid er able dis value, in par tic u lar en com -
pass ing ref er ences to the aims pur sued by the au thor, the con tent of the
speech and the conflictual con text in which the speech is made. If these
el e ments, that add to the harm ful ness of the crime, are not in cluded in it,
the prin ci ples of pro por tion al ity and co her ence im pede that it is given the 
stat ure of in ter na tional crime. Fur ther more, the afore men tioned cri te ria
re quire that the judge as sess the con crete dan ger in her ent in the con duct,
with spe cial em pha sis on the pos si bil ity of the dis clo sure of hate speech,
the role played by its au thor and, fi nally, the con text. Only when these
in di ca tions are adopted will it be pos si ble for the means of in ter na tional
crim i nal law to be con sid ered pro por tion ate to the act of hate speech.

V. CONCLUSION

Two ap proaches have been adopted in this pa per to an swer the same
ques tion: can hate speech be pe nal ised as a crime of “per se cu tion”? Both 
routes have led to a neg a tive an swer. The con cep tual parallelisms en -
coun tered in both ap proaches are also ev i dent, and per haps even pre dict -
able. The cri te rion of the le gal ity of the pen alty ac knowl edged by the
ECHR cor re sponds to a con cern on the part of in ter na tional crim i nal case 
law to de fine the mean ing of the ex pres sion “de pri va tion of a fun da men -
tal right”. In both cases the fo cus is on the ne ces sity of guar an tee ing the
pre dict abil ity of the re sponses of le gal sys tems and the im pos si bil ity of
ap ply ing the law ret ro ac tively. The pro por tion al ity cri te rion re quested by 
ECtHR case law cor re sponds to the char ac ter of “grav ity” of the de pri va -
tion which is con sid ered to be nec es sary in or der to be able to clas sify a
crim i nal act as crime against hu man ity of “per se cu tion”. Thus, while the
in sti tu tions and le gal texts re ferred to dif fer ac cord ing to the route un der -
taken, it would ap pear that not only the con clu sions reached but also the
ar gu ments sug gested are sim i lar.

These con clu sions can not but re ver ber ate on the trial of Vojislav
Šešelj which has been cho sen as the back ground to our anal y sis. None -
the less, pre cisely the facts of this trial, which are very sim i lar to other re -
cent acts of in hu mane vi o lence, con tain wor ry ing fea tures and lead to
won der the pos si bil ity and ap pro pri ate ness of pun ish ing hate speech by
means other than the crime of “per se cu tion”, which, as has been seen,
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can not be ap plied. The dis tinct roles that could be played by in ter na -
tional crim i nal law and na tional crim i nal laws need to be as sessed in par -
tic u lar.

As al ready men tioned, some pos si bil i ties of pe nal is ing the “prophet
of chaos” re main vi a ble un der cur rent in ter na tional crim i nal law, but ad -
di tional el e ments are re quired with re spect to the sim ple act of hate
speech in or der to ex tend its dis value and above all to al low it to fall un -
der clear and pre dict able ex ist ing laws and case law. The broad opin ion
is that hate speech is an in stru ment equipped with causal ef fi cacy with
re spect to the most bru tal in ter na tional crimes. The se ri ous prob lem fac -
ing in ter na tional crim i nal tri als is that this causal ef fi cacy, in the var i ous
forms de manded by the law,104 can not be proved if not in very rare cases. 
Un der such cir cum stances, and if the nec es sary sub jec tive el e ment with
ref er ence to the crime com mit ted ex ists, it is pos si ble to re sort to the im -
pu ta tion for moral com plic ity in the same. Apart from this so lu tion, there 
are the cases al ready men tioned where hate speech could be deemed to
instantiate a “di rect and pub lic in cite ment to geno cide” or it could con sti -
tute sig nif i cant proof for the par tic i pa tion of its au thor in a joint crim i nal
en ter prise. In the lat ter case, even if re main ing a neu tral act at the sub -
stan tive level of the typ i cal fact, hate speech can ac quire sig nif i cance at
the pro ce dural level of the sec ond ary facts and (sub ject to the sat is fac tion 
of the stan dard of proof be yond a rea son able doubt) thus be come a rel e -
vant act, al beit by other means than di rect in crim i na tion. More over, the
dan ger ous ness of hate speech would, in this case, be un der lined by the role
played by its au thor in the JCE. How ever, this op er a tion does not rep re -
sent a pu ni tive op tion, as it is not founded on an ab stract judge ment of
the worthwhileness of, and need for, a di rect pun ish ment for hate speech. 
Rather, it sim ply con sti tutes an im por tant in stru ment at the probatory
level which the judge can use in or der to in fer a fur ther con crete pun ish -
able crime (par tic i pa tion in the JCE) from ev i dence ex ter nal to the crime
it self.
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104 For the act of in sti ga tion the ev i dence of a “causal re la tion ship” be tween the in sti -
ga tion and the crime has to be found, dem on strat ing that the in sti ga tor has ef fec tively
given rise to or fos tered a crim i nal in tent (see, amongst oth ers, Pros e cu tor vs. Blaskic, su -
pra note 21, par. 278). For the acts of “abet ting”, on the other hand, the less im per a tive
pres ence of a “sub stan tial and di rect con tri bu tion” is re quired (see, for ex am ple, Pros e cu -
tor vs. Tadic, su pra note 19, par. 688).



Apart from these pos si bil i ties, once the in ad e quacy of the crime of
“per se cu tion” has been shown, it ap pears that in ter na tional law can not
sup ply any other in stru ments for pe nal is ing hate speech. One needs to
ask, there fore, if there is an ef fec tive lack of pro tec tion against hate
speech and if cases ex ist in which the pre req ui sites of worthwhileness of, 
and need for, a pen alty are pres ent at in ter na tional level but can not be ad -
e quately sat is fied due to the ab sence of an ap pro pri ate law.105 If the an -
swer to this ques tion is af fir ma tive, there is an ab so lute ur gency to find a
new law that pun ishes hate speech and re flects the wide spread con vic tion 
of its crim i nal role in a con text of strong con flicts and ten sions.

In or der to fill the gap, one could de vise an in cho ate crime which
must con cretely en dan ger fun da men tal rights pro tected by the in ter na -
tional law and must be com mit ted in a con text of ten sion or con flict.106

This kind of crime would not re quest proof of a causal nexus be tween
the con duct and the vi o la tion of the fun da men tal right, but merely the as -
cer tain ment of the en dan ger ment of the lat ter.107 More over, the le gally
rel e vant act of hate speech would not con sist in a ge neric in cite ment to
ha tred and vi o lence, but would have to be ori ented to wards com mit ting
spe cific in ter na tional crimes, even if they are not iden ti fied hic et nunc
(i. e. with the pre cise in di ca tion of their con crete char ac ter is tics), be ing
there fore sim i lar to an in cho ate crime of in sti ga tion.108 A crime of this na -
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105 For ex am ple, in the case of a “prophet of chaos” act ing ab so lutely alone (i. e. not
in a JCE) in a con text of sys tem atic or dif fused at tacks against a ci vil ian pop u la tion
which does not con sti tute the con text for geno cide, and aim ing his words at the per pe tra -
tion of a spe cific crime, but with out cre at ing a fac tual and in ten tional link to same. In -
deed, sit u a tions of this kind are not rare.

106 See the cha peau in art. 7 ICC St. See also the im por tant con sid er ation in foot-
note 105.

107 As cer tain ment which, for ex am ple, could be sup plied by dem on strat ing a time
link be tween the in crim i nated speech and the per pe tra tion of the in cited in ter na tional
crime. Also the con crete con tex tual cir cum stances could con sti tute im por tant el e ments to 
in fer the dan ger the hate speech gives rise to.

108 A pos si ble model could be the act of crim i nal so lic i ta tion fore seen in Sec tion
5.02 (1) of the Model Pe nal Code: “A per son is guilty of so lic i ta tion to com mit a crime if 
with the pur pose of pro mot ing or fa cil i tat ing its com mis sion he com mands, en cour ages
or re quests an other per son to en gage in spe cific con duct which would con sti tute such
crime or an at tempt to com mit such crime or which would es tab lish his com plic ity in its
com mis sion or at tempted com mis sion”. With re spect to such an act it would be nec es sary 
to in sert the spe cific in tent of dis crim i na tion, re duce the counts to the crimes against hu -



ture would sat isfy the cri te ria iden ti fied by the abovementioned ECtHR
case law. The cri te rion of le gal ity would be sat is fied by the ex plicit in -
crim i nat ing law adopted and, in par tic u lar, by the pre cise se lec tion of the 
crimes whose in cite ment is pro hib ited and, there fore, of those rights pro -
tected by the new law. The cri te rion of pro por tion al ity be tween the in ter -
na tional pen alty and the crime would be met through the nec es sary rel e -
vance of the spe cific con text (the con flicts and the ten sions), of the
pur poses of the speech (the com mis sion of an in ter na tional crime), of
the con tent of the speech (ha tred and dis crim i na tion), and of the ca pac ity 
of dis clo sure and the po si tion of the act ing per son. These lat ter el e ments
to gether with the for mer, would be rel e vant un der the pro file of the ex is -
tence of a con crete en dan ger ment of a fun da men tal right pro tected by the 
in cited in ter na tional crime.109

By way of a pro posal, an au ton o mous crime of dis crim i na tory in cite -
ment to the com mis sion of a crime against hu man ity, en riched by the
same cha peau as the one fore seen for crimes against hu man ity and by
the gen eral re quire ment of a con crete en dan ger ment of the right pro -
tected by the in cited crime, could be in serted into the Stat ute of the In ter -
na tional Crim i nal Court. Of course, it would be a crime con noted with a
mi nor dis value than the one pe cu liar to the crimes against hu man ity (and
there fore also in line with the cri te ria of “pro por tion al ity” and “co her -
ence”), but whose in clu sion would help sat isfy the shared need to pe nal -
ise dan ger ous acts of hate speech and avoid in cor rect and con fus ing sub -
sump tions as well as op por tu nis tic ex ploi ta tion of in ter na tional crim i nal
jus tice.

Con trarily, if not ori ented to wards the reali sa tion of a spe cific in ter -
na tional crime, if ex e cuted in a non-conflictual con text and, in gen eral, if 
not con cretely en dan ger ing a fun da men tal right, sim ple hate speech,
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man ity alone and, fi nally, in ter pret the pre req ui site of the “spec i fic ity” of the in sti gated
crime by re tain ing le gally rel e vant the gen eral in sti ga tion to the per pe tra tion of a crime
against hu man ity against a group, with out the need for any con crete in di ca tion of the vic -
tims, the time, the place, the means etc.

109 The el e ment of con text, of course, is not only rel e vant as cir cum stan tial ev i dence
of the en dan ger ment of a spe cific right by the in cite ment of a spe cific crime. It is, in deed, 
the very el e ment that dis tin guishes an in ter na tional crime from a com mon one by high -
light ing the pos si ble re ver ber a tion that such crime could have in a del i cate sit u a tion of
ten sion and con flict.



even if re peated, can not be pe nal ised as an in ter na tional crime.110 Even if 
it is an act the in sid i ous na ture of which has been taught to us by his tory,
its con no ta tions make it pun ish able only by do mes tic law. This is where
na tional crim i nal le gal sys tems need to come in. Such con clu sion is dic -
tated by the cri te ria of “grav ity”,111 “pro por tion al ity”112 and “co her ence”
which have been ex am ined in the pres ent study.
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110 The gen eral char ac ter is tics of in ter na tional crimes, i. e. their mas sive char ac ter (in 
terms of vic tims and per pe tra tors) and their pe cu liar grav ity, have been al ready dis cussed 
in the main text. These lead to im por tant le gal con se quences, namely, imprescribability
and in dif fer ence to am nes ties and im mu ni ties.

111 More over, this cri te rion (which, as men tioned ear lier, is pres ent in the def i ni tion
of the crime of “per se cu tion”) con sti tutes a gen eral prin ci ple of ad mis si bil ity of the In ter -
na tional Crim i nal Court’s ju ris dic tion. See art. 5, first sub sec tion and art. 17, first sub sec -
tion, let ter d, ICC St.

112 As de fined by the al ready men tioned ECHR case law.


