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Legal Theory and the Obligation of a
Judge: The Hart/Dworkin Dispute

E. Philip Soper

THE OBLIGATION OF A JUDGE

Confronted with standards beyond those obvious in purpose and rule, the
positivist, says Dworkin, has two choices. He must either claim that such
standards are only discretionary and hence not legally binding, or he may con-
cede their binding status and argue that he identifies them as legal standards
through reference, in some more complex way, to his theoretical master test.!

There is, however, a third possibility. The positivist might admit that some
standards bind judges but explain that they play a role in the legal system suffi-
ciently different from that of ordinary rules and principles to justify excluding
them from the class of standards encompassed by the concept of ‘‘law.”’ This
position makes irrelevant the question whether such standards could be cap-
tured in advance by a master test: Even if ‘‘capture-proof,’’ they would con-
stitute no defect in a theoretical model designed to capture only legal
standards. Dworkin insists that arguments of this sort can only beg the ques-
tion in the present context because they assume the very distinction between
legal and other kinds of standards that the positivist’s rule of recognition is
designed to establish.?

The aim of the present section is twofold: first, to develop the suggested
distinction between two kinds of standards that bind judges, and, second, to
consider whether all standards that bind judges must necessarily be deemed
‘“‘legal’’ standards. In one sense, Dworkin is correct that the controversy at this
point threatens to become merely verbal. But there is another, more important
sense in which the difference between these kinds of standards appears suffi-
ciently basic to justify (as more illuminating) a model of law that preserves,
rather than dissolves, the distinction.

A. The Standards That Bind

At least some of Dworkin’s principles exhibit one feature in particular that
might seem to distinguish them from other legal standards. Principles appear

Copyright © 1977 by The Michigan Law Review Association. Sections II-IV of the original are
reprinted here by permission of the author and The Michigan Law Review Association.



4 LEGAL THEORY AND THE OBLIGATION OF A JUDGE

to function in the first instance as guides to the judge in deciding what rules re-
quire and only secondarily as guides to a citizen’s conduct. They seem to guide
conduct, if at all, not by directly declaring what is and is not permitted, but
only in the indirect sense of informing an individual that certain principles and
policies will be considered by courts in determining what a rule requires.* This
decision-guiding, rather than conduct-guiding, feature is most obvious in the
case of principles of statutory construction. It also appears to be true, though
perhaps less clearly, of such judicial maxims and principles as ‘‘no man shall
profit from his own wrong.”’ If principles are controversial, and if equally ap-
plicable principles may conflict with one another within the context of the
same decision, it is somewhat strained to suggest that principles guide primary
conduct in the same way that rules do.*

By itself, however, this decision-guiding characteristic will not justify a
refusal to call all such standards ‘‘law.”” We have agreed, after all, that ¢‘pur-
poses’’ must and can be admitted by the positivist to be among a system’s legal
standards, even though such purposes may also perform a similar decision-
guiding function. If a statute prohibiting vehicles in the park is known to be
aimed exclusively at promoting an energy conservation ethic, rather than at the
preservation of peace and quiet, and if that difference in purpose leads to dif-
ferences in interpretation and application, then the purpose guides conduct as
well as decision for the same basic reason: It supplements the meaning of the
term ‘‘vehicle’’ in borderline cases to indicate to judge and citizen alike just
what it is that has been proscribed.

The decision-guiding function does suggest, however, a possible further
refinement in the classification of standards that bind judges—one that the
following rough analogy will serve to introduce. Scientists and philosophers of
science devote considerable effort to the attempt to isolate acceptable ‘‘prin-
ciples of induction’’ to serve as guides or tests for determining when one may
properly claim to have discovered a ‘‘law’’ of science.’ In this context it has
become commonplace to distinguish the principles governing the accepted
methodology from the substantive results of applying the method—that is,
from the scientific ‘‘laws’’ that govern particular events. Would both the ac-
cepted methodological principles and the substantive rules in this case count as
scientific ““laws’’? In one sense perhaps they would. Accepted principles of in-
duction might be viewed as themselves stating true laws about, for example,
the nature of knowledge and how it is acquired. The scientific community
would expect its members to heed these principles as well as already established
scientific laws in deciding whether a given hypothesis was, in fact, a ““law.”’
But more important than the fact that both types of standards are in this sense
‘‘binding’’ is the fact that the methodological and substantive standards apply
to areas of human inquiry that in important respects are worth distinguishing.

In similar fashion, some standards in the legal context may be viewed as
analogous to rules for proper scientific induction because they arise out of the
investigation of a subject matter that is, in important ways, distinct from that
with which typical legal standards are concerned. The subject matter of the
former is not the regulation of human behavior in a particular society through
the prescription of norms, but the regulation of any rational attempt to apply
standards or to interpret human communications. If principles can be ascribed
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some such translegal status—in the sense that they are not peculiarly
legal—then the claim that they are binding may be accepted, not because they
are ‘“‘law,” but because they constitute minimally essential criteria for the
proper conduct of certain types of rational activity. Such principles become
clues, not to what ‘‘the law’’ requires, but to what the concept of
“‘rationality’’ or ‘‘judging’’ requires. To the extent that legal systems require
officials to be ‘‘judges,’’ one discovers what that role entails, not only by in-
specting particular provisions of the legal system (polling the system’s officials
to determine what they contingently happen to accept), but also by paying at-
tention simply to what it means to apply standards rationally in a sense that
transcends the particular context in which the role is assumed.

Which standards are candidates for such translegal status and what
characteristics identify them? Our description of them as standards implicit in
the concept of ‘‘judging’’ provides a starting point for answering the second
half of the question: Standards binding on a judge are to be distinguished from
legal standards if they are immune from deliberate change in the sense that an
instruction to an official to ignore them makes the official no longer a
‘‘judge.”’” While the task of defining the concept of judging may not be easier
than the task of defining the concept of law, my only purpose at present is to
suggest that some standards fall into this category, whether or not we can iden-
tify them all. They would include those principles referring to *‘characteristic
judicial virtues’’ that Hart identifies as ‘‘impartiality and neutrality in survey-
ing the alternatives, consideration for the interest of all who will be affected,
and a concern that some acceptable general principle be deployed as a rea-
soned basis for decision.’’¢ They would also include, perhaps as a particular il-
lustration of the last-named virtue, the principle of noncontradiction, reflected
in the requirement that ‘‘like cases be treated alike.”” Dworkin insists that
judges are subject to a strong requirement of ‘‘articulate consistency.”’’ The
source of the obligation even for Dworkin is not apparently the law, but a
““doctrine of political responsibility.’’® It is not clear, however, that Dworkin
means to suggest that the obligation is only ‘“‘political,”’ and thus subject to
cultural variation or normative dispute, rather than, as the writings of Pro-
fessor Lon Fuller suggest, an essential aspect of the concept of adjudication
itself.® If to instruct judges to decide cases by flipping coins is to make them no
longer judges, but agents of a legislative determination that any decision, right
or wrong, is better than none,'° it is hard to see that one does less violence to
the concept of adjudication by instructing judges to ignore the demand for ar-
ticulate consistency.

The process of distinguishing these standards (let us call them judicial
technique principles) from other legal standards may be illustrated by con-
sidering one particular group of such standards: the maxims of statutory con-
struction. Despite the tendency to debunk canons of construction as effectively
cancelling each other, one may agree with H. M. Hart and Sacks that they at
least perform the ‘‘useful function”’ of indicating *‘linguistically permissible’’
meanings, with final selection left to context.'' In this respect, such maxims
perform nicely the role Dworkin assigns to principles: They point, however
weakly, in one direction while still leaving final results to await a complete
stocktaking of all such pointers. Dworkin, in any event, appears explicitly to
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include such ‘‘techniques of statutory construction’’ among his putatively
trouble-causing principles.'? It is not necessary to canvass in depth elaborate
textbook listings and discussions of these maxims in order to make the point
that the source of many of them lies in ‘‘logic and common sense’’!? rather
than in the contingently accepted norms of a particular society. This is par-
ticularly evident in the cases of the three most commonly cited canons:
noscitur a sociis, ejusdam generis, and expressio unius est exclusio alterius.'*
The fact that standard treatises, themselves venerable, reach this conclusion
about the common-sense origin of hoary Latin maxims'? is a testament not so
much to the early emergency of such principles in Anglo-American law, as to
their fundamental link to the prerequisites of rational interpretation in any
context and in any society. As such they are easily viewed, not as peculiarly
legal principles, but as principles belonging to a ‘‘science of hermeneutics’’
that prescribes a methodology for interpretation in general, whether the sub-
ject be suicide notes, Dead Sea scrolls, wills, or statutes:

[W]e shall find that the same rules which common sense teaches every one to use, in
order to understand his neighbor in the most trivial intercourse, are necessary
likewise, although not sufficient, for the interpretation of documents and texts of the
highest importance, constitutions as well as treaties between the greatest nations.'®

Not all such maxims, however, will appear to exhibit the suggested identify-
ing feature of immunity from deliberate change. Maxims directing strict con-
struction of criminal statutes or of statutes in derogation of the common law,
for example, appear context-specific to particular legal systems in ways ap-
parently open to cultural variation. To explain why some of these precepts
might nevertheless be viewed as standards arising out of the role of judge qua
judge rather than out of the peculiarly legal standards of the system in which
one occupies that role requires a further distinction between the concrete shape
a principle has assumed in a particular legal society and the abstract ‘‘principle
of interpretation’’ it represents, The abstract principle that the common-law
derogation maxim represents may be phrased in some such manner as the
following: ‘‘Assume settled practices and expectations have not been radically
and deliberately altered, unless . . . (the context, language, other principles so
indicate).”” The concrete form of the abstract principle is context-specific to a
common-law jurisdiction, but the abstract principle is not. It is a common-
sense guide to rational interpretation that would normally be accepted in any
context. Its justification lies in assumptions about human behavior that are
grounded in reason and experience and that transcend particular community
norms. One who intends sharply to change known, accepted patterns of
behavior will normally take care to make his instructions precise; where in-
structions are imprecise, he probably did not intend the radical interpretation.

Having made this distinction, one may still be unpersuaded that deliberate
countermand of the common-law derogation maxim, however clear its origin
in common sense, would essentially undermine the concept of judging in those
cases where the maxim would otherwise apply. No less eminent an authority
than Holmes, for example, urged that the maxim be eliminated from
American jurisprudence,'’ and numerous state legislatures have in fact enacted
statutes specifically purporting to abrogate it.'* For the most part, however,
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these attacks appear to have been leveled at misuse of the canon—at judicial
-decisions that found the canon to be more than simply the abstract principle of
interpretation described above. Such decisions implicitly viewed the canon as
reflecting a substantive principle of power allocation between legislature and
judiciary that gave the latter institution control over development of the com-
mon law in the face of superior, countervailing indicia of intended legislative
change. But if one restricts the role of the maxim to the minimum function
described by the abstract principle of interpretation, it then becomes difficult
to reconcile legislative abrogation with a continued expectation that the court
perform an exclusively judicial role in cases where the maxim would otherwise
apply. One might even have difficulty knowing how to comply with an instruc-
tion that no presumption, however weak, should henceforth be made in favor
of interpretations that more nearly accord with prior, accepted practice.'® If
the instruction is viewed as tantamount to a direction not to use common sense
in interpreting communications—‘‘do not assume the legislator in com-
municating directives acts as experience indicates most rational people do”’—it
becomes doubtful whether the ‘‘interpreting’’ official remains a ‘‘judge’’ any
more than he would when acting on an instruction to resolve doubtful cases by
flipping a coin.?*

Contrast the second maxim mentioned above—that ‘‘criminal statutes
should be strictly construed.’”” Here it is difficult to see how our suggested
identifying feature—immunity from deliberate change—would justify assign-
ing the maxim binding but translegal status. If the abstract principle
represented is thought to reflect solely a policy of providing fair notice con-
cerning acts that will result in criminal sanctions, then it can be discovered only
by inspecting community or legal norms concerning fairness, not judicial
norms concerning techniques of rule interpretation and application. If a par-
ticular community decided no longer to value fair warning in issuing and en-
forcing criminal statutes, the maxim could be intelligibly and deliberately
countermanded. One could establish a translegal status for such a maxim only
to the extent one views it as reflecting an abstract principle of interpretation
rather than substantive community goals—for example, ‘‘communicators who
intend serious consequences to attach to actions will avoid ambiguity; where
they did not avoid, they probably did not intend.”’

B. Whether All That Binds Is Law

Does a refusal to include among a society’s *‘legal standards’’ those principles
that are immune from deliberate change in the sense described amount simply
to a verbal dispute, a definition of law ‘‘by fiat’’??! Dworkin rejects out-of-
hand any attempt to explain the obligation to take principles into account

as a matter of judicial ““craft,”’ or something of that sort. The question will still re-
main why this type of obligation (whatever we call it) is different from the obligation
that rules impose upon judges, and why it entitles us to say that principles and
policies are not part of the law but are merely extra-legal standards ‘‘courts
characteristically use.’’??

The above discussion essays an answer to this question based on differences in
the source and character of judicial technique principles corresponding to the
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difference between standards that bind a judge qua judge and those that bind
qua judge of a particular legal system.?*

In one sense, of course, Dworkin is correct. Because the role of judge is
itself assigned by the law, principles implicit in the concept of judging become
incorporated in the legal system by reference. Furthermore, if judicial tech-
nique principles are too numerous to list and too unrelated to be generated
from a formula, as we have assumed for purposes of argument,?* then it must
be false to claim that ‘‘some social rule or set of social rules exists within the
community of [a nation’s] judges and legal officials, which rules settle the
limits of the judge’s duty to recognize any other rules or principle as law.”’?*

If all of this is conceded, in what sense could one continue to defend a model
of law that ignored judicial technique principles in the account it gave of legal
validity? The answer lies in part in the characteristics implied by the shared
identifying feature of immunity from deliberate change. It is the peculiar
characteristic of principles identified by this feature that they can be con-
‘structed in advance by an external observer, bent on determining “‘the laws®’
of a particular legal system, without regard for empirical questions concerning
the existence or content of any legal standard in the society, including the rule
of recognition. It is this claimed universality and independence of judicial
technique principles that justifies excluding such standards in a model de-
signed primarily to isolate a society’s particular legal norms. Exclusion is
justified for much the same reasons that one would not include the rules of
grammar or language of the society in a model of ‘‘law,’’ even though these
too would be ‘‘binding’’ on a judge responsive to his obligation to understand
and apply the signs used to convey legal standards.

Another way of making the point is to note that we are doing no more than
separating a judge’s obligation ‘‘to apply the law’’ into its constituent parts:
the obligation (1) ““to apply’’ (2) ‘“‘the law.”” The second half is what the
positivist’s model is designed to reflect. The first half-—the realm of standards
that determine acceptable methods of interpreting and applying other stand-
ards and of deciding particular cases under such standards—is not the peculiar
concern of the legal theorist. It is the concern as well of the theorist in any
discipline, from philosophy to science, who must deal with the perplexing
problems involved in the characterization and classification of fact situations
and the justification of decisions under standards.?® One need not deny that
real differences may exist in the concept of rationality as it applies to these
various disciplines in order to affirm that there is a common core that con-
scientious judges must heed for reasons quite different from those that explain
why judges must also heed the standards identified by a contingently accepted
rule of recognition.

The plea, in short, is for a distinction, also urged by others,?” between the
concept of legal reasoning and the concept of legal validity. Dworkin suggests
that the question ‘“What, in general is a good reason for decision by a court of
law?”’ is in every respect simply another way of asking ‘“What is Law?’’?* The
view presented here declines as misleading this invitation to collapse all ques-
tions concerning how courts ought to decide cases into questions of what the
law is. This viewpoint also explains why Hart might write an entire book on
the concept of law and explicitly set aside, as a matter ‘‘that cannot be at-
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tempted here,’’ the characterization of ‘‘the varied types of reasoning which
courts characteristically use . . . .”’? It may be that of these two, the inquiry
into legal reasoning is the more urgent and of more immediate, practical effect
than the conceptual study of legal validity. It may even be that the perceived
barrenness of conceptual theories of law in general justifies a view that finds
more fertile possibilities in the American realist movement,*® whatever the
conceptual flaws of the legal theory produced by that movement.*' But these
normative evaluations are beside the point when the question concerns poten-
tial defects in the conceptual enterprise upon which Hart, after all, chose to
embark.

The importance of distinguishing what are here called judicial technique
principles does not, however, lie solely in the implications of the distinction for
an adequate conceptual model of law. The distinction has implications as well
for questions concerning the responsibility of individual judges to develop and
correct such principles within an existing legal system. In the case of legal
standards, individual judges who disagree with the justice or wisdom of the ac-
cepted rule of recognition do not breach—and indeed can only acquit—their
duty qua judge by applying such standards. On the positivist’s model, com-
pliance with accepted standards is compliance with official duty. In contrast,
official acceptance of particular judicial technique principles has no necessary
connection to questions concerning the correctness of such standards and the
obligation of a judge to employ them. An individual judge demonstrates com-
pliance with official duty as respects these principles, not by pointing to the
fact of convergent peer behavior, but only by pointing to the correctness in
fact of the judicial technique principles he employs. And in establishing such
correctness, the search for guidance must ultimately be directed well beyond
the community of legal officials to the wider community of rational rule-
appliers.

That much needs to be done in further characterizing and identifying such
principles may be conceded.’? The point of the present discussion is only to
stress that, to the extent the judge’s role is that of a rational rule-applier, the
resulting implications for role theory should not be subsumed under legal
theory in a way that obscures real differences in the nature and source of
judicial obligation.** Llewellyn’s elaborate exploration of ‘‘rule, tool and
technique’’** in the process of judicial decision should not, under the rights
thesis, be converted into an exploration of exclusively legal standards: rule and
tool perhaps, but not technique.

C. The Limits of the Argument

Even if the above distinction is accepted, it will constitute a complete response
to Dworkin’s argument only if it can be applied to all of the principles
Dworkin has in mind. Consider the principle that ‘‘no man should profit from
his own wrong.’’ On its face, this at least appears to be a standard unrelated to
any independently developed methodology of rule-discovery that might be
thought to transcend the realm of the peculiarly legal. Dworkin suggests that
we can imagine the standard being changed or eroded “[i]f it no longer seemed
unfair to allow people to profit by their wrongs.”’** Can one justify a refusal to
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count this standard as law by a process similar to that applied to judicial
technique principles?

The attempt to do so might take the following form. First, one might ques-
tion whether in fact the ‘“no-profit>’ principle could be disavowed as Dworkin
suggests. If the principle is a concrete illustration of some more abstract princi-
ple, linking notions of right and wrong with notions of just desert (‘“‘good
should be rewarded, evil punished’’), the suggestion that the principle could
have no weight at all in community judgments about ‘‘fairness’’ borders on a
redefinition of the underlying normative concepts of ‘‘desert,”’ “‘right,”’
“‘wrong,”’ and ‘‘profit.”” It will always be prima facie unfair to profit from
one’s own wrong, even though the prima facie case can sometimes, as in
Dworkin’s example of adverse possession, be overcome. Second, even if com-
plete disavowal of the no-profit maxim is logically possible, it might be argued
that the maxim (or the abstract principle it reflects) operates on such a level of
generality that one could assume implicit acceptance of the principle as an em-
pirical fact in any relevant social context. In this respect, such principles would
resemble judicial technique principles: They are found not in the confines of a
particular legal institution but in the essential preconditions of social inter-
course in general,

If this hypothesis is correct, one should be able to discover the ‘“no-profit”’
maxim and similar principles operating in nonlegal, rule-governed situa-
tions—in games, for example. Consider a referee at a basketball game played
under rules that predate the introduction of specific provisions for intentional
fouls. The generally applicable rule is that all bodily contact fouls ‘‘shall be
called.”” A member of team A, which is losing in the closing minutes of the
game, intentionally fouls the poorest shooter on team B with the hope that
team A will get the rebound if the foul shot is missed. Team B urges that the
rule be construed to allow the referee not to call the foul, thereby leaving team
B with possession of the ball. No other relevant rules govern the situation,
which has not previously arisen. One can imagine the referee deciding that,
although the rules committee had not envisioned this particular situation, sure-
ly it had not intended for a team to ““profit from its own wrong.”**¢ Whether or
not that is the conclusion the referee reaches, the claim that he has a duty at
least to consider the “‘no-profit’’ principle rests on assumptions about how
critics and players would respond to a failure ‘“to take the measure of these
principles’’ that are similar to the assumptions Dworkin makes in arguing for
the binding nature of the principle in Riggs.*” In both cases a decisionmaker is
urged to construe a rule, in the absence of express contrary indications, not to
do violence to implicitly accepted general social principles. Although in that
sense ‘‘binding,’’ the context-neutral nature of such principles might be
thought sufficient to explain why one does not include them specifically
among the ‘‘rules of basketball’’ or the ‘‘laws’’ of society.*

I do not intend to explore this suggestion further because it seems clear that,
however far one might push this process of distinguishing translegal from legal
principles, one cannot in this manner account for all, or even most, of the
principles that Dworkin has in mind. Some principles are surely not context-
neutral. A principle that places ‘‘special burdens upon oligopolies that
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manufacture potentially dangerous machines’’** derives its authority from
standards accepted within the particular legal institution in much the same
manner as other legal standards. A referee urged to apply the foul rule only to
intentional fouls must consider the purpose and “‘spirit’’> of the particular
game of basketball (it is not a kind of football or rugby) in order to reject the
proposed interpretation. The fact that one would not include in the ‘‘rules of
basketball’’ all the purposes and aims of the game that might become relevant
to an interpretation of the rules provides no answer to Dworkin’s argument
that at least these principles operate functionally like other legal standards to
determine results, and thus in that sense are institution-specific standards that
must be included in an accurate theoretical account of the ‘‘laws’’ of the game
or institution.

THE RIGHTS THESIS

What, then, should a judge do when the shared conventions of language and
purpose alone do not point to a single result? Dworkin’s answer is that the
judge must expand his search beyond the legal standards implicit in any par-
ticular rule to those implicit in the entire legal system itself: ‘‘A principle is a
principle of law if it figures in the soundest theory of law that can be provided
as a justification for the explicit substantive and institutional rules of the
jurisdiction in question.”’*® Professor Sartorius provides a similar but not
identical account: ‘‘The correct decision in a given case is that which achieves
‘the best resolution’ of existing standards in terms of systematic
coherence . . . .”’¥!

In his most recent article, Dworkin expands at length on this thesis by
positing an ideal judge called Hercules.** Faced with a hard constitutional
case, Hercules must first develop a “‘full political theory that justifies the con-
stitution as a whole.”’ If several political theories satisfy this test, he must refer
to other constitutional rules and settled practices under the rules to select the
theory that ‘‘provides a smoother fit with the constitutional scheme as a
whole.”” By this process, he develops a theory of the Constitution ‘‘in the
shape of a complex set of principles and policies that justify that scheme of
government,’’ and by reference to which he is now able to decide the hard con-
stitutional issue in the case before him.** The same process is applicable to
cases involving statutes and the common law. Hercules must ‘‘construct a
scheme of abstract and concrete principles that provide a coherent justification
for all common law precedents and, so far as these are to be justified on princi-
ple, constitutional and statutory provisions as well.’”**

Dworkin’s dual claim that this search for the ‘‘soundest’’ solution to a hard
case not only accurately describes the Anglo-American judicial function but
will also yield a single correct decision in every case faces theoretical, em-
pirical, and practical objections. In the remainder of this article, 1 briefly
discuss these difficulties without attempting to resolve them, and then consider
whether the rights thesis, even if valid, can be accommodated to the positivist’s
basic model.
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A. Assessing the Thesis

1. THEORETICAL PROBLEMS

Any attempt to assess the above claims confronts at the outset the problem of
understanding just what is meant, in the present context, by ‘‘coherence’’ or
by ‘‘a soundest theory of law.”’ Dworkin and Sartorius, however, have done
much to try to clarify these notions, and I shall not expand on their efforts
here.** Even if one understands what is required of a judge trying to apply the
rights thesis, the plausibility of the thesis would still be difficult to test because
of the clear separation of the claim that there is always a single right answer
from the claim that any mere mortal could be expected to know that he had
found it. Only Hercules can do that, as Dworkin illustrates.*¢ Indeed, Sar-
torius goes so far as to admit “‘that it is unreasonable to expect that it would be
possible, even in principle, to develop some form of judicial proof procedure
which would permit one to demonstrate the correctness, let alone the unique
correctness, of a putatively correct decision in all cases.”’*’

These merely practical problems, however, prove the claim theoretically
untenable only if one holds a theory of truth that makes the testability of a
claim a precondition of its meaningfulness. Let us assume that claims can be
true though they are unprovable ‘‘even in principle.’’** We can then also agree
with Sartorius that uniquely correct decisions for legal cases exist if the follow-
ing conditions are met: (1) there is a unique set of exclusively relevant legal
standards that bear on the issue; (2) these standards have relative weights for
use in cases of conflict; and (3) some method exists for resolving ties when con-
flicting standards are evenly balanced.*’

Of these three conditions, Sartorius acknowledges a theoretical problem
only in connection with the third: One has no guarantee that cases will not
arise in which conflicting principles are evenly balanced. Sartorius’ response is
that this possibility is so unlikely that the theoretical model remains a viable
hypothetical model for the judge and justifies his search for the correct answer
in all cases.*® The second condition—that unique, pre-established weights at-
tach to the pluralistic and undoubtedly conflicting institutional standards one
is likely to discover in any hard case—is more troublesome. Several commen-
tators have argued that this aspect of the claim is unproved and implausible.*!
Sartorius, for example, simply asserts at this point in the argument that the
same test of institutional support that isolates the relevant standards will also
reveal their relative weights.s? Again, the problem does not seem to lie with the
theoretical claim that all institutional standards relevant to a decision will have
fixed, relative weights at any point in time, but only with the likelihood that
any procedure can be developed to reveal those weights. In this respect, the
thesis is perhaps best viewed, as far as its theoretical validity is concerned, as a
sketch of the hypothetical framework implied by judicial opinions that are
written as if the decision in a hard case were uniquely required, much as
Kelsen’s theory may be viewed as an attempt to describe what must be
hypothesized if one is to explain the normative aspect of law.

There remains, however, one problem that has been largely overlooked. In
fact, the problem arises in connection with what has apparently been assumed
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to be the most plausible aspect of the thesis: the assumption that a unique set
of pre-existing, decision-relevant legal standards exists in every case. Elabora-
tion of the problem requires brief reference once again to Fuller’s writings on
the nature of adjudication, referred to earlier in this article, in a different con-
text.** Fuller’s view is that some kinds of disputes are inherently inappropriate
for resolution through adjudicative methods. The explanation for and descrip-
tion of what constitutes these ‘‘limits of adjudication’’ is varied and sometimes
obscure, with the ‘‘polycentric’’ nature of the issue usually serving as the
predominant sign that the limits have been reached.** On one interpretation of
this model, what makes some problems nonjusticiable is the absence of the
pre-existing standards upon which rational, judicial decisionmaking
depends.**

Now Sartorius explicitly draws on Fuller’s theory of adjudication in
developing the rights thesis as an apparent explication of the concept of ad-
judication.*® Dworkin explicitly characterizes the thesis in its descriptive aspect
as explaining ‘‘the present structure of the institution of adjudication.”*? If
the rights thesis indeed amounts to an explication of the concept of judging,
and if it is true that some problems can arise that are inherently nonjusticiable
for lack of pre-existing decisional standards, then the validity of the claim that
there is a single right answer in every case depends, even in theory, on a further
empirical investigation into the kind and range of jobs we have, in fact, given
to courts.*® One may, of course, hope that courts have themselves properly ap-
plied doctrines of justiciability to limit the cases they accept to those with pre-
existing decisional standards. But neither Dworkin nor Sartorius undertakes
any such investigation. Courts may, after all, have made mistakes in applying
justiciability doctrines. And although mistakes made by judges about the
legally required result in normal cases leave untouched the claim that there was
a right answer, mistakes in deciding what is justiciable leave the courts dealing
with “‘polycentric’’ cases as to which the claim of single right answer is, by
definition, false.*® Furthermore, apart from the question of mistakes, not all
state courts, let alone English courts, adhere to doctrines of justiciability
similar to those that have been applied in federal courts. To the extent that the
single-right-answer thesis is meant to apply to all cases heard by Anglo-
American courts, its validity will again depend upon empirical investigations
yet to be undertaken by proponents of the thesis. B

The rights thesis advocate might, of course, reply that the single right
answer claim applies only to those cases in which the deciding official is acting
qua judge. But this response makes the thesis considerably less interesting.
One may accept the rights thesis as an explication of the ideal embraced by the
concept of adjudication and still be left with the problem of determining which
of the cases that come before courts are compatible with that ideal. One can-
not draw the line between these two kinds of cases on the basis of ‘‘those that
do and those that do not have pre-existing standards and right answers,’’ for
that is precisely what is in question.

Clearly, much depends on how broad a claim is being made for the single-
right-answer (*‘no discretion’’) thesis. Dworkin at one point appeared to ex-
clude constitutional cases from the reach of the thesis®® and at other times
seems to have limited the common-law claim to the standard kinds of civil
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cases that courts customarily handle.*' Depending on what counts as a
‘‘typical civil case,’”” one might support the proposition that these at least fall
into the class of the justiciable. But if legislative instructions to courts to
decide matters that are not justiciable (or the voluntary acceptance by courts
of such matters) are automatically disqualified as counterexamples to the
thesis on the ground that they are not the sort of cases to which the claim ap-
plies, then the thesis again threatens to become as interesting as a tautology.
One can, perhaps, avoid these problems by looking for the limits of the
thesis in the context of the dispute out of which it arose in the first place.
Dworkin, after all, is talking about ‘‘hard cases’’—those for which the
positivist admits there are standards that can lead to only one result in some
cases, but not in all, Dworkin’s claim might be that if there are any admitted
standards, then the solution to the case is always determined: once justiciable,
then always and thoroughly justiciable. Whether this fully restores the
theoretical base of the claim depends, perhaps, on whether one agrees that
justiciability can only be an all-or-nothing matter, and that moving beyond
what can be traced to a common or general consensus in applying standards
entails a problem that is significantly different, as respects ‘‘justiciability,’’
from problems raised by cases that are standardless from the beginning.%?

2. EMPIRICAL PROBLEMS

Empirical problems arise when one looks for evidence that the rights thesis
does, in fact, accurately describe the Anglo-American system of adjudication
even in cases that are theoretically justiciable. Given the difficulty of the task
demanded by the thesis and the present scarcity of Herculeses, it is, after all,
entirely conceivable that a society would deliberately opt, in designing its legal
system, for less than the ideal. A legal system might, that is, authorize judges
(through the rule of recognition) to abandon the search for the right answer in
hard cases despite its theoretical existence, and to exchange the role of
““judge’’ in such cases for that of an informed, conscientious legislator.

In this respect, Dworkin’s most recent article is puzzling, for it appears
designed less to argue that the thesis holds than to provide an account, in the
hypothetical sense described above, of how judges could in theory operate
under such a thesis assuming that it holds. Consider the illustration from the
game of chess that Dworkin employs.¢* We are to assume that the rules of
chess include a rule directing the referee to forfeit a game if one of the players
‘“‘unreasonably’’ annoys the other in the course of play. The referee must
decide whether Tal’s smile is sufficiently annoying to justify a forfeit by virtue
of the rule. Like Hercules, the referee must construct from the institution of
chess a sufficiently precise theory of the game to yield a single correct answer
in every case of annoying conduct. But we know that this is what the referee
must do only because Dworkin assumes that he has been instructed to treat the
rule in this fashion, despite its vagueness. If chess really did include such a
rule, a referee’s proper response could normally be determined only after mar-
shalling other evidence beyond the rule and the game of chess alone. If, for ex-
ample, referees decided that they should first issue warnings before declaring
forfeits (in reality, the most likely possibility) one would probably conclude
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that the referee believes he is authorized to exercise quasi-legislative power to
declare rules prospectively. One would not have a “‘right’’ to a forfeit until
conduct, now specifically described, occurred for a second time. The point is
that whether a system of standards is to be viewed as a system of entitlements,
like the question whether any particular standard is a rule or a principle, can-
not be determined solely from a priori inspection of the standard or set of
standards without considering the empirically determined attitudes toward
such standards of those who must administer and live under them.

The evidence on which both Dworkin and Sartorius rest their empirical
claim consists almost exclusively of what they discover in the attitudes of
judges and ordinary litigants. They claim that this attitude, as reflected in
judicial opinions and the arguments litigants make, reveals that the relevant
judicial community believes it has been instructed to treat the legal system as a
system of entitlements, however vague the standard that is being applied. But
surely this is rather selective evidence. If one takes into account the views of
the entire legal profession, as Dworkin seems prepared to do in deciding which
principles are legal principles,** one would have to balance the cited empirical
evidence against the contrary views of numerous scholars and judges who have
claimed that judges are authorized to make fresh choices in hard cases.®* One
would also have to account for the increasing practice of prospective overrul-
ing in both common-law and constitutional cases.*® Finally, even the cited
evidence would normally have to be weighed against arguments designed to ex-
plain why judges and litigants might act as if their decisions were uniquely re-
quired, even though they knew in fact that they were not.®’

3. PRACTICAL PROBLEMS

The practical objection to the rights thesis, ably presented in a recent article by
Professor Greenawalt,®® is a synthesis of both the theoretical and empirical
problems. If one can transform vague standards into standards that embody
entitlements simply by adding a directive to view them as such, it is not clear
what practical difference the thesis makes to judges, litigants, or other par-
ticipants in the system. Thus, Dworkin is prepared to accept sentencing deci-
sions by judges as cases involving strong (legislative) discretion. Yet nothing in
Dworkin’s account explains why the standards to which a judge refers in deter-
mining a sentence could not, in theory, yield a single correct sentence via the
Herculean route; these decisions should also become matters of right once the
judges are instructed to include sentencing decisions within the ambit of the
thesis.®® Administrative agencies determining ‘‘fair rates’’ or ‘‘unfair trade
practices’’ differ from judges determining ‘‘unreasonable restraints of trade’’
or standards of ‘‘due care” only because the latter are instructed to treat the
standards as yielding institutionally correct answers, whereas the former are
not. If we give the administrative agency’s standard to the court, or, converse-
ly, instruct the administrative agency to view the standard as incorporating in-
stitutionally correct solutions, then the distinction disappears—but only in
theory. Even the legislator—the paradigmatic case of a decisionmaker with
‘“‘legal discretion’’ to pass laws whether or not they conform to results thought
to be required by moral or political theory—may lose his discretion if one in-
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corporates in the constitution a directive to pass only legislation ‘‘in the public
interest.”” Such a directive will presumably transform criticisms directed at the
wisdom of the law into criticisms that the law is an incorrect measure of the
public interest and thus a violation of pre-existing, system-incorporated rights.
Whenever the standard is vague, as in these cases, it is difficult to see what
practical difference will result from these alternative methods of describing the
system. By hypothesis, reasonable men will differ about what the standard re-
quires, and more than one solution will fall within the range of reasonable dif-
ference. In the absence of a real Hercules to resolve the dispute, one is hard
pressed to explain how behavior is affected by the fact that one is instructed to
seek a system-determined ‘‘right’’ answer instead of being told that more than
one solution (within the reasonable range) is system-acceptable, even though
there may be in some theoretical sense an extra-systemic ‘‘right’’ answer.”

B. Accommodating the Thesis to the Positivist’s Model

Despite the seriousness of the preceding objections, the rights thesis can at
least be viewed as a plausible theoretical explication of the ideal embraced in
the concept of adjudication. As such, Dworkin’s writings provide a valuable
check to the temptation to view controversial judicial decisions-—simply
because they are controversial—as nothing more than rationalizations of a
judge’s personal views. Even though the ideal has not been shown to be practi-
cally or empirically compatible with all the controversies that judges decide,
Dworkin and Sartorius help draw attention to the unresolved questions that
should be investigated before the thesis is rejected in any particular case as the
model that should guide a conscientious judge. Let us assume that these ques-
tions can be resolved and that the rights thesis is correct. How might the
positivist respond to the claim that the thesis provides a counterexample to his
theory?

One possibility is simply to extend an argument that is often made in accom-
modating purpose to the positivist’s model in the easy case. In such cases, the
positivist can plausibly claim that the same master test that identifies the rule
also identifies the commonly agreed purpose used to interpret the rule. The
rights thesis asserts that legal standards beyond those implicit in language and
purpose contribute to the resolution of the hard case. But the identification of
these additional standards is not made through a process different in kind
from that involved in the easy case. The only difference is that instead of con-
fining one’s attention to a particular rule and its purposes, the investigation
now broadens to include the entire institution and all relevant rules and prac-
tices, together with their underlying purposes. In this manner, one extracts a
complex set of standards for use in finding the soundest solution to the case in
question, The ultimate test for whether a standard has the necessary *‘institu-
tional support””! and hence counts as ‘‘law’’ will be exceedingly complex, but
simplicity was never claimed as a feature of the positivist’s theoretical model.

Professor Sartorius, who otherwise agrees with the essence of the rights
thesis, argues along these lines that the thesis remains consistent with
positivism:
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Although the actual filling out of such an ultimate criterion would be a complex and
demanding task for any mature legal system, if it is indeed a practical possibility at
all, the only claim that need be made is that it is in principle possible, and that it is
just this possibility which in principle underlies the identification of something as an
authoritative /egal standard. Although perhaps it is a good way from Hart’s version
of positivism, it is in accord with the fundamental positivistic tenet as described by
Dworkin: ‘“The law of a community . . . can be identified and distinguished by
specific criteria, by tests having to do not with... content but with
. . . pedigree.”’"?

Dworkin’s response to this attempt to rescue positivism is found in the
second article in his trilogy.”* ‘‘Institutional support’’ cannot serve as an
ultimate test for law in the positivist’s sense, because the rights thesis does not
require a judge, in attempting to construct the soundest theory of law, to ac-
cept as dispositive the fact that other judges accept any particular theory as the
soundest. Each judge’s task is to find the unique soundest theory, the content
of which, however, is largely independent of what other judges think it to be.
The distinction is between what Dworkin calls a ‘‘normative rule,”” which
ascribes duties to individuals whether or not they accept or acknowledge them,
and a ‘‘social rule,’’ which only describes duties that are, in fact, accepted.”
The positivist’s test is a social rule. The rights thesis, in contrast, imports a test
that makes relevant to the determination of legal validity normative arguments
about what ‘“‘ought’’ to be recognized as accepted practice, whether or not it is
so recognized.

There are two paths one might take in evaluating this response, each cor-
responding to a different interpretation of what it means to say that ‘‘nor-
mative arguments’’ must occur in applying a test of ‘‘institutional support.”’
The first interpretation views ‘‘normative arguments’’ as referring only to
what is entailed by the need to provide a ‘‘consistent rationale’’ for accepted
practices, with the latter still serving, in the positivist’s sense, as the basic mark
of a community’s legal standards. This is the path Sartorius takes.” People
can, after all, disagree about what consistency requires with respect to unan-
ticipated or controversial issues, and in that sense disagree about what
“‘ought’’ to be done, while still agreeing that maximum consistency with ex-
isting practices determines the correct answer. Normative arguments in this
sense, although they may take into account the reasons for or the underlying
purposes of existing practices, make no attempt to justify those underlying
purposes or baseline practices. But Dworkin also uses ‘‘normative argument”’
in a sense that explicitly denies the conclusive relevance of any baseline
reference to concordant practices. It is in this sense that a vegetarian might
argue that it is a present duty of society to refrain from killing animals for
food, even though existing practice does not conform to such a rule.”®

Let us assume that normative arguments in this second sense are properly
made whenever judges decide ‘‘hard cases.’’ One might still be able to view the
resulting legal system as compatible with positivism by distinguishing between
two levels at which such normative arguments about the law may be advanced:
At the basic level, determined by the rule of recognition, one may find a social
rule setting forth instructions phrased in normative terms for the identification
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of legal standards; at a secondary level, one may discover normative
arguments about whether those instructions have been followed. If normative
arguments are limited to the secondary level, the master rule model remains
theoretically intact and basically a social rule test for law, even though all of
the crucial arguments about the legally required result in particular cases occur
at this secondary, normative level.

The point can be illustrated by reference to an assumed Kingdom of Rex,
with the social rule of recognition that ‘‘whatever Rex enacts is law’’ and a
single enactment by Rex: ‘“All disputes are to be settled as justice requires.’’ In
this simplified equity system, normative disputes (in the second sense) will
arise over what is required by the system’s explicit incorporation of moral
standards. But what makes these disputes at all relevant as a means of deter-
mining the law is the fact that the appropriate officials accept, in Hart’s sense,
the basic rule of recognition. Hart is the first to concede that in this respect law
and morality may well overlap, as evidenced in the United States, for example,
by a variety of constitutional concepts that ‘‘explicitly incorporate principles
of justice or substantive moral values.’’”” Far from providing a counterexam-
ple to the positivist’s conceptual model, such systems reenforce the theoretical
validity of that model by making the legal relevance of the normative debate
dependent on the instructions contained in the master test.”®

Dworkin’s description of the Anglo-American legal system differs from
Rex’s equity system only because the instruction given to judges is of the more
complex form described by the rights thesis. Normative debates about the
‘“‘soundest theory of law’’ occur and are legally relevant (assuming the em-
pirical claims are established) only because the underlying social rule directs
judges to engage in this method of resolving hard cases. That this is the case is
revealed by the fact that at critical points throughout Dworkin’s argument—in
deciding whether standards are rules or principles and whether the legal system
is a system of entitlements—resolution of the issue, as we have seen, turns on
an inspection of the actual attitudes and practices of the relevant community.
Indeed, the only empirical evidence for the rights thesis itself is based on
claims about what is accepted in fact by judges and litigants as the proper way
to decide cases. This inevitable recourse to empirically measured attitudes to
resolve critical issues in Dworkin’s account supports, rather than contradicts,
the thesis that the ultimate test for law is a basic rule of recognition, deter-
mined by reference to the accepted practice of the officials of the system,

Viewed in this light, the dispute between Hart and Dworkin concerning
judicial discretion in hard cases emerges as a dispute over the empirical ques-
tion discussed in a preceding section: It is a disagreement over what are in fact
the accepted ‘‘closure instructions’’”® for the system. Hart suggests that judges
have accepted closure instructions directing them to decide the hard case
through the exercise of quasi-legislative discretion.®® Dworkin claims that the
closure instructions in such cases require judges to perform the Herculean task
described in Hard Cases. In either case, it remains true that how and whether a
particular system is closed is an empirical question, to be determined by in-
spection of the directions that the judge finds in the positivist’s master
test—the accepted social rule of recognition.*!

A determined nonpositivist might respond to this final attempt at reconcilia-
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tion between positivism and the rights thesis in three ways. First, he may ques-
tion whether it remains meaningful to talk of a ‘‘test’”” of ‘‘pedigree’ in
systems such as Rex’s where the positivist’s theoretical model is preserved, but
only at the cost of rendering it of little practical use in resolving critical
arguments about what “‘the law’’ requires. This objection highlights the am-
biguity of the term ‘‘positivism”’ itself, It may be that we have moved some
distance from the view that a ‘‘master test,”” capable of actually identifying
with some precision all standards relevant to legal decision, forms the core of a
positivist’s theory. It may also be that those who believe there is a conceptual
link between ‘‘legal standards’’ and some minimum degree of authoritative
definiteness and clarity in such standards®? will refuse to categorize the
standards used to decide cases in Rex’s system as ‘‘legal.”” But if the ‘‘core’’ of
a positivist’s theory is, instead, ‘‘the simple contention that it is in no sense a
necessary truth that laws reproduce or satisfy certain demands of morality,’’*?
then Rex’s equity system and the rights thesis are both consistent with a
positivist’s perspective. Moral standards become relevant to legal decisions in
both cases only because they are contingently, not necessarily, made relevant
by social rules. Content is crucial in deciding which standards to use, but only
because pedigree makes it so. The fact that one cannot provide a proof pro-
cedure either for checking the accuracy of decisions employing such legally
adopted moral standards or for demonstrating which such standards are the
correct ones, does not affect the core claim that legal and moral standards are
conceptually distinct.®

A second response to the claim that the rights thesis represents a disagree-
ment over closure instructions might try to capitalize on the very fact that such
a claim concedes the existence of disagreement concerning this particular
aspect of the rule of recognition. Even though the empirical evidence for the
rights thesis may be inconclusive, it is, we have suggested, at least strong
enough to indicate that a genuine and unresolved dispute exists over the ques-
tion of how to decide hard cases. Thus, Dworkin has indeed provided a
counterexample to the thesis that in every legal system there exists a social rule
that settles the limits of a judge’s duty qua judge. But this thesis is largely one
of Dworkin’s own making, rather than an essential aspect of positivism or a
claim that Hart makes, ‘‘at least in his more careful moments.’’** Hart has
never denied that the rule of recognition may itself be uncertain in some
respects, and that authoritative resolution of some questions may thus depend
on a court’s success in getting a particular decision accepted by the rest of the
relevant community. ‘‘Here all that succeeds is success.’’*®* One may agree with
Dworkin that until such success is achieved, the positivist must admit that
there simply is no social rule on the issue.*” But that admission leaves the
theoretical model intact, raising at most a question of the relationship be-
tween, on the one hand, the efficacy of a legal system, and, on the other, the
degree of uncertainty that can be tolerated in the rule of recognition. When an
unresolved question is fundamental, the existence of the legal system may be
seriously threatened.®® But when, as here, the question concerns how judges
should decide hard cases, the riots occur in the academic journals, not in the
streets, and are thus ‘‘system tolerable’’ in the extreme.*®

A third possible response at once illustrates both the incompleteness of
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Dworkin’s argument and the potential threat that the rights thesis could pose
for the positivist if the argument could be completed. The analogy to Rex’s
equity system, it might be suggested, misses the point or assumes what is in
issue. The analogy assumes that the normative dispute turns into a sociological
question of fact once one reaches the claim that ‘‘whatever Rex enacts is law.”’
But it is this basic claim itself that the rights thesis subjects to legally relevant,
normative debate. A judge in Rex’s system does not acquit himself of his
responsibility to apply ‘‘the law’’ by showing only that a particular decision is
‘‘just,”” and that Rex has decreed that cases be decided as justice requires. The
judge must also be prepared to entertain, as legally relevant, arguments con-
cerning the ultimate justification, if any, (not merely the stated or implicit
reasons for acceptance) of the rule that ‘‘whatever Rex enacts is law.’’ It is in
this sense that the ‘“process of justification must carry the lawyer very deep
into political and moral theory, and well past the point where it would be ac-
curate to say that any ‘test’ of ‘pedigree’ exists for deciding which of two dif-
ferent justifications of our political institutions is superior.’’*°

Under this interpretation, the issue between Dworkin and the positivist is
sharply joined in a way that admittedly does not permit reconciliation. But the
interpretation raises two new problems. First, it now seems clear that one
could no longer draw any distinction between legal standards, on the one
hand, and extra-legal—moral or political-—standards on the other;*’ as a
result, the rights thesis collapses into the most traditional kind of classical
natural law theory. Second, one is now left without any argument to support
the newly interpreted thesis; for the thesis now appears to have left the con-
fines of descriptive theory for the larger realm of conceptual inquiry into the
meaning and nature of ‘‘law.”” Dworkin’s analysis of ‘‘social’’ and ‘‘nor-
mative’’ rules may be both conceptual and accurate. One may concede, that is,
that the language of obligation can be used either to describe acknowledged
duties or to assert that duties exist, whether or not they are acknowledged. But
what is missing from this account is an argument that demonstrates that
“‘law’’ necessarily rests on an underlying normative rather than social rule. As
an empirical matter, it is difficult to deny that social structures can be or-
ganized in ways that fit the positivist’s model—that is, in such a way as to
make the fact of acceptance the final court of appeal in determining the ap-
propriateness of applying organized sanctions to specified conduct. Insistence
upon the necessary legal relevance of normative appeals beyond what is, in
fact, accepted requires one to explain what it is about the nature of ‘‘law”’ that
makes this newly interpreted thesis a more accurate account of the concept of a
legal system. In the conclusion to this paper, I shall briefly describe the kind of
investigation that might be expected to provide such an explanation.

CONCLUSION

It may be helpful to place the preceding discussion into somewhat broader
perspective by comparing Dworkin’s attack on positivism with other non-
positivist theories.

Legal positivism’s traditional target was the classical natural law theorist’s
claim that norms otherwise identifiable as ‘‘law’’ would not, in fact, qualify as
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law if they were sufficiently unjust. Dworkin’s attack belongs to a more
modern version of nonpositivism. The new nonpositivist does not deny that if
one can determine a norm is law, further reference to content is unnecessary
for determining the norm’s legal status. Instead, the attack is directed at the
antecedent of that hypothetical. In some cases, one cannot determine whether
the norm is law at all without first inspecting content; in these cases, at least,
the separation of fact and value becomes blurred and the conclusion that the
norm is law may entail the conclusion that the norm is not unjust (at least not
egregiously so).

The common feature of both the classical and modern approach (in addition
to their rejection of the more extreme versions of legal realism) is a refusal to
accept the positivist’s insistence on the strict separation of the ““is”> and the
“‘ought’’; in this respect both might be thought to represent varieties of a
natural law theory. But the obvious difference between the two approaches is
important and should not be glossed over by the choice of a label designed to
emphasize the common feature. Faced with an unambiguously evil statute,
enacted by a supremely competent legislature, the new ‘‘natural law’’ theorist,
unlike his classical predecessor, cannot deny the norm its legal status any more
than does the positivist.?? (Both may, of course, urge that its moral worth be
considered in deciding whether it should be obeyed.) It is only when we move
from the ‘‘unambiguous’’ to the ‘‘hard case’’ that the new theorist discerns an
essential blurring of fact and value.

This difference in approach is sufficiently sharp that the classical theorist is
not likely to view the modern nonpositivist as much of an ally. The impetus for
the classical approach rested in part on the desire to construct a unified theory
of obligation: With the bottom line for any actor—what one ought to do—as
his ultimate goal, the classical theorist needed only to restrict legal norms to
those that also passed moral muster in order to preserve a sense of unqualified
fidelity to law while maintaining the primacy of moral reasons among the
reasons for acting. In contrast, the new approach appears at times to be mak-
ing a somewhat quibbling point about the inherent limits of language and
human foresight. When language and purpose fail to guide unequivocally, one
must fall back on something else, and that something else might just as well be
(or ““must be,’’ depending on the particular variation of the theory) the judge’s
sense of what best ‘‘coheres’” with the aim of the entire legal system. The new
approach, in short, capitalizes on the problem of uncertainty to reintroduce
value judgments into descriptions of the law, but in so doing gives away most
of what the classical debate was about in the first place.

From another perspective, however, the modern approach represents a
much more serious challenge to positivism precisely because it never was clear
just what the classical debate was all about. The claim that ‘‘immoral law is
not law’’ apparently assumes that there is a subject to which the predicate ‘‘im-
moral’’ can attach and thus seems to concede that there are formal tests for
legal validity; the question whether one should also require substantive tests
appears mainly as a problem of choice on pragmatic or theoretical grounds.
The positivist’s choice for the wider concept, for reasons of both conceptual
clarity and practical merit in moral deliberation,”® has never been easy to
challenge. But when the claim that there are formal tests for validity itself is
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challenged, the positivist will never reach the question of choice until he re-
examines his model of law to determine whether the alleged defects do in fact
exist and, if so, whether the model can be repaired.

I have argued that the positivist’s model remains intact in the face of
Dworkin’s argument, primarily because the rights thesis is cloaked in empirical
claims and girded by arguments peculiar to a particular legal system. The con-
ceptual theorist can discount the thesis—even if true—as an accidental, not an
essential, aspect of law, explaining that the normative debates that the thesis
entails occur only because social rules make such debates relevant to determin-
ing legal validity. The theory fails, in short, precisely because, and to the ex-
tent that, it is presented and viewed as a descriptive theory. If the arguments
Dworkin makes for the need to refer beyond purpose and rule to the underly-
ing justification of the entire institution could be connected to the concept of
law itself, the blow of positivism would be more serious.

One possible direction that a further inquiry along these lines might take is
the following. The fundamental premise of the inquiry would be that an ade-
quate legal theory must preserve the distinction between legal and coercive
systems—the basis, after all, for Hart’s criticism of Austin. From that basic
premise, the inquiry would explore the extent to which a model of law that
roots legal validity in the fact of acceptance of a basic social rule by a group of
officials accurately preserves this distinction between ‘obligation’’ and ‘‘being
obliged.”’ If one can show that the concept of obligation is accurately reflected
only in a model of law that makes legal validity dependent, not on the fact of
acceptance alone, but also on a good-faith claim that the system and standards
thus described are ‘‘acceptable’’ to those governed by the system, to that ex-
tent the positivist’s model will require modification. It is in this respect—in
Dworkin’s insights concerning the persistence with which claims of legal
validity are linked with claims of normative validity—that one finds in the
rights thesis valuable hints for the development of an improved, conceptual
theory of law.
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