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'Law and Order' 
On What Terms? 

Statement by Dean Francis A. Allen before the National 
Commission on the Causes and Prevention of Violence, 

October 30, 1968, in Washington, D. C. 

T o  the founders of the American republic, "tlomestic 
tranquility" is not only one ol  the fruits of constitutional 
government, but is essential for the preservation of con- 
sti tu tional government. T h e  fountlers recognizetl that 
violence is the enemy of liberty, but also that liberty may 
be overcome by the efforts of state officials to suppress 
private violence. Because the founders were concerned 
both with liberty and orcler, they devoted great attention 
to the regulation ancl control of governmental power in 
criminal law enforcement. Thus four of the Amendments 
in the original Bill of Rights expressly regulate the ad- 
ministration of criminal justice and several others have 
relevancc to the criminal process. 

There is clearly much at stake here. No open society 
can retain its character as such or even preserve its liberal 
aspirations for very long, when large groups within the 
community are locked in violent combat, and when es- 
treme applications of force are being brought to bear by 
one element of the population against another. T h e  point 
is valid without reference to the "legal justification" for 

1 the imposition of the force. We in the United States have 
suffered from a "crime problem" of large proportions for 
a century and more. T h e  social costs of  vides spread crime 
are many, but it has not been noted often enough that 
among the most serious of these costs are the maintenance 
of quasi-military organizations to suppress it and the pro- 
tluction of public attitudes ancl anxieties that at times can 
fairly be described as a war psychosis. Frequent refer- 
ences to "the war against crime" by our public figures and 
the mass media illustrate ancl coi-roborate the point. Over 
40 years ago Clarence Darrow remarked that "The psy- 
cholo,y of fighting crime is the same as the psychology of 
fighting wars. . . ." A war psychosis does not provide an 

1 atmosphere in which a free society can l ~ e  expected to 
flourish. I am, of course, not saying that substantial viola- 
tions of the law can be ignored; I assert the precise con- 
trary. Rut I am saying, in aclclition, that the launching of 
large force by an organized society against its own citi7ens 
involves that society in costs, which qi~ickly become exor- 
bitant; that the resentments and attitudes bred in conse- 
quence, both in those who apply ancl those who absorb 
the force, threaten the assumptions and essential char- 
acter of a free society; ancl that today we face an acute 
need to devise techniques ancl strategies that will de-esca- 
late the uses of violence in the conduct of public contro- 
versies, both as an instrumen tali ty of law enforcetnen t 
and of social protest. 

Periodically the American public discovers that it has a 
"crime problem." In these periods great concern ancl 
agitation are expressed; but public attention is not sus- 

taineu and the reactions are rarely conctructi\.e. Ho11.- 
ever unpalatable the fact, our history re\.eal5 tliat a nation 
can function, can cle~relop ant1 become great, in the lace 
of rather high le\,els of law violation in all segments of 
society. Ol~viously, 0111- attitudes towartl crime are ambi- 
valent: and we are capable of great tolerance ol lamr I ~ O -  

lation so long as it is not too \risible ancl does not threaten 
too dl-astically the interests of the dominant  group^ in our 
society. Riotc ancl public tlisortlers in\,oli.ing large group5 
of persons, howe~~er ,  are a very different matter. This  i5 
not because rioting is new to American history. One needs 
only to recall the conscription riots in the Ci\.il \Val-, the 
public disorders associatecl with the abolitionist move- 
ment and with the development of organized labor. \\'hat 
principally is new about the modern tlisorclers is their 
enhanced visibility. T h e  television screen has l~rought  
the violent confrontations of our time into the l i ~ ~ i n g  

Dean Francis A. Allen 

rooms of America. For a great many persons these dic- 
orders halve become symbolic of the erosion of p ~ ~ b l i c  
orcler and public morality, and have increased concerns 
about law violations of all sorts. In  short, television's 
graphic representations of public disorders are a primary 
source of public insecurity. 

Public reactions to the issue of "law ancl oivler" are 
today of two principal sorts. Both, in niy jutlgtnent, are 
dangerous and mistaken. T h e  first asks too niuch of legal 
institutions, or, Inore accurately, relies too heavily on 
forceable repression by law-enforcement authorities. T h e  
second concecles far too little to the law ancl may often 
deny to the legal order that degree of support essential 
to the performance of its vital functions. I shall consider 
each set of reactions in turn. 

Tha t  a very large segment of the ,American population 
is seriously disturl~ecl by the incidence of crime in ,-Imer- 
icatl society and by overt resistance to pr~blic a~~t l io r i ty  
needs no elaboration. One might respond by saying that 
much that is producing fear reactions today has always 
been a prominent feature of American life or, at least. 
has been so since our population first began to become 
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concentrated in cities a century-and-a-qllxter ago. One 
may say that we clo not really know whether, or 1 1 0 ~ 2 .  

much, crime has increased over significant time inter\-als: 
ancl we do  not know because we ha\-e been un~villing to 
make the espenclitures necessary to eqtablish a reliable 
body of  crime statistics. l\'e ai-e, in consequence. denied 
this basic inforn~ation at a time when it has become of 
critical importance. \\'e can point to the facts that not 
only has there been a rapid increase in the total popula- 
tion of the counti-v, but  that those age brackets in \vliich 
most crime is committed have s h o ~ m  disproportionate 
gains. 

For the problems we are cliscussing. ho.tve\.er, these 
responses are of doubtful rele~xnce. T h e  stark ancl in- 
escapable fact is that the fccling of security has suffered 
serious erosion in American society; and perhaps the 
most significant consideration is this sense of insecurity, 
whatever reality a valid statistical analysis might reveal. 
As insecurity has increased, indignation has intensified: 
hence the mounting denunciations of lawlessness and the 
clemancls for its forcible repression. Tha t  the phenome- 
non we ai-e obser\.ing is far from simple is illustratecl by 
the highly selective nature of indignation that has been 
espt-es~etl. Perhaps the most massive instance of ci\.il (and 
often violent) disobedience that has occurrecl in the 
United States since IYorlcl IITar I1 is the calculatetl re- 
sistance of the southern states to the school-se,gregation 
clecision and to other constitutionally defined rights of 
the black population. This  resistance ancl non-action has, 
of course, been widely deplorerl; but it has not signalled 
the breakdown of law and order for most persons. Even 
the most offensil-e instances of extreme violence were 
borne by the population as a rvhole with remarkable 
equanimity-as .rvhen four little girls attencling church 
scl~ool in Birmingham were blasted to Kingdom Come, 
or when the heroic black chiltlren of Little Rock braved 
the hate and barely controlled ag,gressions of the white 
mob. 

If we wish to think seriously about the relations of law 
to orcler, we shall need to inquire into the factors that 
lead to ~vitlespread support for the law and those which 

erode or destroy that support. There can be no doubt, of 
course, that the law's contribution to order rests in part 
upon the public force. T h e  very wor(1 "enlorcement" 
testifies to this reality. But adherence to the law in a free 
society has never rested primarily on applications or 
threats of force by public authority. Perhaps the princi- 
pal attraction of a political system that seeks order 
through law is that it promises to reduce the amount of 
force that the state would otherwise he required to em- 
ploy against its citizens to obtain ancl preserve order. A 
legal system is viable when law violation e~vokes general 
disapprobation and disapproval in the community. Con- 
versely, threats of even stringent penalties may be inade- 
quate to prevent unlawful behavior when the offense 

"A response to the disorders of our time 
which calls for the application of massive 
force without concern for the justice and 
good reputation of the legal order is  a 

prescription for disaster." 

does not deprive the offender of the esteem of persons or 
groups in the community who are important to him. 
There is no  lack of examples. We have discovered that 
the law's penalties will not be likely to deter a member 
of a juvenile gang from delinquent behavior if the illegal 
conduct elevates the young man's prestige and status 
among those whose good opinion he values. So also. in 
dealing with the habitual adult criminal we often find 
that a convicted offender, having already suffered appar- 
ently irreparable loss of status by reason of his earlier 
conviction and having little further to lose in this re- 
spect, is remarkably uninfluenced by threats of formal 
sanctions for his subsequent behavior. Rut the most acute 
and striking cases illustrating the general proposition are 
those that involve conscientious violations of law. Recent 
history has given us ample proof that persons persuaded 
that the agencies of justice are oppressive ancl the society 
of which they are a part is corrupt, will violate the law 
despite the application of penalties ancl retaliatory vio- 
lence, ancl will do  so without loss of self-esteem ancl with- 
out forfeiting the support of others in the community 
who hold similar views. 

A large part of this complex matter can be fairly sum- 
marized by saying that persons tend to obey the law 
when the ,groups with which they identify withhold ap- 
proval ancl acceptance from those who violate it, ancl that 
qroup attitudes about the importance ancl respectability 
of lawful behavior will depend, in turn, on widely shared 
views concerning the justice of the legal order and of the 
society which created it. If this is true, it will seem that 
the justice and decency of the law and its enforcement 
are not merely desirable embellishments of the system. 
On the contrary, a widespread ancl confident conviction 
of the essential decency of the law and its agencies is a n  
indispensable condition of "law and order" in a free so- 
ciety. If  becalise of perceptions of injustice, substantial 
portions of the population are disposed to deny to the 

LAW QUADRANGLE NOTES 



law their v o l u r ~ ~ d ~ ~  support, escalation of force will al- 
most inevitably be employed by the state in its efforts to 
preserve the good order of the conimonity. Rut as tlie 
state brings greater force to bear on its citizens, doubts 
of the justice of the system are intensified and fidelity to 
the law is eroded further. There is thus created a tend- 
ency for progressive increases in tlie amounts of force 
administrated by tlie agencies of law enforcement. There 
is no  assurance that this process will result in the speedy 
re-establishment of order; but even if resistance is suc- 
cessfully overcome, tlie costs may include loss of the liber- 
ties of the people. 

A response to the disorders of our time which calls for 
tlie application of massive force without concern for the 
justice and good reputation of the legal order is a pre- 
scription for disaster. This  is not to say that losses in 
fidelity to the law by the disaffected groups within our 
society have been caused simply by defects in the admin- 
istration of criminal justice. T h e  declining cen5e of obli- 
gation to the law in these groups is evidence of a much 
more fundamental alienation from the larger society. 
Clearly this alienation cannot be corrected simply hy 
measures to improve and reform tlie criminal law and i t s  
administration. Nevertheless, reform of criminal justice 
is a necessary, if not a sufficient, measure in efforts to re- 
establish the good reputation of the Iarr: antl at a time 
when allegiances to orclerly processes of social change 
are  raver ring and hanging in the balance, concern for the 
decency of the law and its enforcement becomes of criti- 
cal importance. 

I t  is my contention that those rvho seek not simply 
order but also the preservation of a liberal society. muqt 
concern tliemselves with the justice ancl good reputation 
of the law. This is true because the alternati1.e to  vide- 
spread voluntary compliance with legal norm5 is brute 
repression. When the problems of law and order are 
viewed from this perspective, much that is being said 
today, including much being said by persons of great 
public prominence, is revealed as fatuous and mistaken. 
The  Supreme Court of the United States has been selected 
to bear tlie weight of culpability for the crime ancl clis- 
orders of these times. Tha t  tlie Supreme Court is "liantl- 
cuffing" the police and tliat tlie police are tlierebv pre- 
vented from restoring public orcler ai-e pi-oposi tions 
repeated so frequently that they have gained the assent of 
even some persons of sophistication and goocl sense. Yet 
one need not be an uncritical admirer of all that the 
Court has clone or believe that it has always I-evealed an 
infallible sense of timing, to conclude that there is no 
reliable evidence tliat tlie constitutional rules of evidence 
which the Court has announced in recent years have 
made the slightest adverse impact on American crime 
rates, or that these rulings have prevented the police 
from performing their routine functions of crime pre- 
vention and law enforcement. 

If one were inclined to attribute the modern problems 
of crime ancl disorder to courts, he could with a much 
greater show of reason call to account. not tlie Supreme 
Court of the United States, but the host of trial courts 
of initial criminal juriscliction in urban centers tlirougli- 
out the country. These are the courts that deal directly 
with members of our disaffected groups, ant1 unfortun- 

ately they regularly damage the good reputation of the 
law nit11 these groups. In part this damage is inflicted 
by judges sitting in these courts. Although there are men 
of ability and tledication on the criminal bench, the 
methods of judicial selection prevailing in most localities 
bring to judicial office many who are encumbered by 
political obligations, often of minimal competence and 
of e\.en less sensitivity and compasgion. Brit criticism 
confined to the hard-pressed judges ~coul[l 11e unfair antl 
inaccurate. Tlie courts are simply representati1.e of n 
system of criminal justice that i5 inadequate to cope with 
tlie problems that face it. I t  is a system of justice that in 
such matters as bail and monetary fines quite explicitly 
discriminates against persons of meager financial re- 
sources and in many other ways disac-l\.antages the poor 
and helpless. I t  encompasses a correctional apparatus 
that at  times seems clelil.>erately calculatetl to agga\.ate 
the alienation and antagonisn~s of those within its pur- 
view. I t  is a system of conflicting ohjecti\ve\ antl niotiva- 
tions, and one that staggers under tlie weight ot o\.er- 
whelming numbers. lVe as a society ha\.e slio~vn no 
disposition to invest adequate resources of men or mone)r 
in it. In  consequence, tlie system fails in its basic obliga- 
tions, including that of capturing the respect antl allegi- 
ance of disaffected and disatlvan taged groups. 

Perhaps the best evidence or tlie present dnngerol~\ 
state of public opinion is provided 11y the \vicle\l~rencl 
tliscussions of lawless concluct by police offiten. greltt 
deal of controversy that surrountls the recent e\,ent\ in 
Chicago has centered on tlie issue of 11.1iether the police 
were "provoked," as if this were tlie end of the inquil y 
rather than the beginning. I belie\e i t  can $atel> be 
assumed that in virtually all of these situations, the polite 
have suffered provocation. But the justification for the 
use of extreme force requires a sliolving of more than 
pro\rocation, even extreme provocation. Tlie rele\.ant in- 
quiry is ancl has al~vays been: T\'a\ there reason:il~le 
necessity for the force actually emplo),etl? l\'as tlie forte 
necessary to effect the arrest of wrong-doers? lira\ it neces- 
sary to protect tlie life ant1 limb of tlie peace oflicer4 !\.as 
i t  necessary to prevent the con~mission of scriou$ ci-inie\? 
T h e  principle oC economy in the use of public force tle- 
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~llailcls that these standards be satisfied; and ii  will be 
notecl that the stantlard is not ~ \~he the r  you or I would 
have been angered by the conduct of the hostile mob. 
These points are elementary, but they require restate- 
ment: T h e  police have no t  been made custodians of the 
public force in order that revenge and satisfaction may 
be obtained for insults and injuries suffered by them. 
T h e  society has n o t  designated the police as executioners 
of punishment on citizens a\~ho offend the law; allocation 
of punishment is a function esclusively lodged in the 
courts. Tha t  much is asked of the police officer is clear; 

"[Tlhe standard is not whether you or I 
would have been angered by  the conduct of 

the hostile mob. . . . The police have not 
been made custodians of the public force 

in order that revenge and satisfaction may 
be obtained for insults and injuries 

suffered by them. . . . [Tlhe dignity of the 
police officer rests precisely on the fact that 

we require more of courage, skill and 
restraint from him than we do from 

many other citizens." 

and, considering the niggardly investment of resources 
in law enforcement, our demands are perhaps unrealistic. 
Pet  the dignity of the police officer rests precisely on the 
fact that we require more of courage, skill, and restraint 
from him than .rue do from inany other citizens. 

How far we as a society have strayed from this ele- 
mentary but vital unclerstanding is revealed by the out- 
cry that p-eetecl recent remarks of the Attorney General 
of the United States, Wlr. Ra~nsey Clark. This outcry was 
not confined to the ignorant and powerless segments of 
our community, but has been led by men of great polit- 
ical and public prominence. TYhat was Attorney General 
Clark's heresy? He  advanced the following proposition: 
"01  all violence, police violence in excess of authority is 
the most dangerous." If this moderate statement is shock- 
ing, i t  is certainly not because of its novelty. The  At- 
torney General was restating a perception at least as old 
in western civilization as Plato-TlVho will watcll the 
watchers, who ?ill guard against the guardians? Surely 
this concern is always indispensable to the preservation 
of political liberty and constitutional government. If the 
ilttorney General is to be criticized it is for not going 
far enough. The  reason for particular concern about 
police lawlessness is not simply (as the Attorney General 
observed) that the people have no place to turn "avhen 
the police violate the law." The  larger point is that such 
behavior destroys the moral authority of the official agen- 
cies of society, teaches a lesson of lawlessness to the entire 
community, and provicles excuses and inducements for 
pri.i,ate citizens tempted to violate the law. 

I do  not doubt that the technical efficiency of many 
aspects of American Inw enforce men^ can be and should 
I)e improved. And yet I (lo not believe that the problem 
of "law and order" in the United States today is basically 

a problem of technical efficiency. Even i f  we were to make 
the enormous efforls ant1 expenditures necessary to in- 
crease our rate oC convictions and punishments hy 25, 
50, or 75 per cent, our basic problenls wo~~lcl not be 
to~~checl; and, indeed, they might be tleepened and ag- 
gravated. This is true because the lunclarnental problem 
is one of the legitimacy of law ancl the society of which it 
is a part in the minds and hearts of very large groups of 
American people. That. sudden increases in the level oT 
police activity may in some circu~nstances increase, rather 
than decrease, the possibilities of disorder, inay be illus- 
trated by the outbreak of the Detroit riots in the summer 
01 1967. Thus Dr. Nathan S. Caplan of the University of 
Wlichigan's Institute for Social Research has pointed out 
that the riots erupted at a time oC increasing police 
presence in the Detroit ghetto following a "blue flu" 
period when policing of that area was at a minimum. 

There is no great mystery about at least some of the 
measures that might be taken to re-establish the legit- 
imacy of criminal justice. Certainly we need to lessen the 
differential impact of the system on the poor and disacl- 
vantaged. Titie need to eliminate from our correctional 
system features that have been recognized as intolerable 
by dispassionate observers from the time of John Howard 
in the Eighteenth Century. Very few communities have 
succeeded in fully implementing even such elementary 
measures as the separation of the young from the adult 
offenders. TVe need to do some effective work on the 
"we-they" syndrome of the police, which not only pre- 
vents many depai-tments froin ferreting out wrongdoing 
within the organization, but also induces some decent 
police officers to protect and defend tlle wrongdoing of 
their colleagues when it comes to light. TVe need to make 
the law more responsive to the particular needs of our 
disadvantaged population and to provide legal services 
to the same groups in order that they may have access to 
orderly means of dispute settlement. Our problem, howr- 
ever, is not that of devising a program of reform. TiVe have 
at hand the recommendations of the Commission on Civil 
Disorders and of the President's Coillmission on Law 
Enforcement and the Administration of Justice to guide 
our policy if we have the will to create new policy and 
make it effective. These reco~nmendations have been 
largely ignored in current political discussions of law 
and order, despite substantial investments of time, 
money, and talent in their production. Although the po- 
litical process has failed to define the choice facing us, a 
choice exists. I t  is a choice between a policy that seeks 
orcler ancl at the same time the preservation of the values 
of a liberal society, and one that seeks order regardless 
of the consequences to our political values. I~Ioreovei-, if 
the first alternative is not speedily embraced, we may 
even be deprived of the power of choice. 

The  threat to the rule of law, however, ancl to the 
kinds of orcler that are the product of the rule of law 
comes not only from those who place exclusive ancl un- 
thinking reliance on force ancl repression. The  danger 
also arises froin those groups whose coininitinellts to 
social reform and the eradication of injustice lead to the 
defiance of law and the creation of disorder. We are learn- 
ing that the rule of law can be destroyed through lack of 

(cont inz~ed ,  page 20) 
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fidelity to the l a ~ v  by large numbers of citizens as ~vell 
as through abuses of authority by goverll~ne~ltal officials. 

There is, of course, more than one way in ~vhich the 
vitality of a free society can be sapped. Public clisorclers 
are not the only threat to liberal principles. Injustices 
lollg ignored and solutions long neglected are another. 
I f  we are candid, we shall llasle to concede that the 
American society has been slow to perceive and react to 
its inequities and that the stridency of the protest move- 
ment is a fair measure of our inertia and resistance to 
necessaly change. A failure to perceive the necessity and 
urgency of reform is a fundamental cause of the disorders 
of these times; and hopes for either law or order that are 
not accompanied by an effective resolve to eliminate 
inequality and injustice will falter and die. 

Acceptance of the goals of reform, however, does not 
validate all the means that have been employed to achieve 
reform. T h e  time has come for those participating in the 
protest mos7ement, on and off the college campuses, to 
subject their measures to realistic appraisal. The  ques- 
tion that needs to be put by young people of generous 
impulses all over the country is whether tactics relying 
on deliberate, symbolic, and sometimes violent law-break- 
ing are in fact contributing to the emergence of a society 
that will show enhanced regard for human values-for 
equity, decency, and individual volition. There are some 
persons in the protest movement for whom this is not a 
relevant inquiry; for their motisrations are essentially 
illiberal and destructive. But this is not descriptive of 
most of those engaged today in social protest, including 
most who have violated the law in the course of their 
protest. I believe candid examination of what is occur- 
ring in the United States will lead to the conclusion that 
law-breaking as a tactic of protest is not contributing to 
the emergence of a more liberal and humane society, but 
is, on the contrary, producing an opposite tendency. The  
fears and resentments created by symbolic law violation 
have provided an opportunity and an occasion for the 
seizure of political power by the worst elements in Amer- 
ican society. Only naivete and willful blindness can ob- 
scure the strength of these dark forces. There is an almost 
Newtonian process of action and reaction at work here. 
Fanaticism (even for laudable goals) breeds fanaticism in 
opposition. Just as "extremism in defense of liberty" does 
not  promote liberty, extremism in the cause of justice 
may extinguish hopes for a just society. Occasionally 
young reformers seek to justify lawlessness and violence 
on the theory that "they have nothing to lose." This 
radical failure of imagination may prove fatal not only 
to the interests of those who indulge it, but of all men 
who are striving for a society more productive of human 
values. 

There is one point of basic importance which, if gen- 
erally understood, would remove much confusion. Inso- 
far as rioting and large-scale public disorders are con- 
cerned, the real issue is not whether public order will be 
restored to American society. I t  is, rather, under what 
terms will order be restored and with what conse- 
quences to the character and aspirations of our society? 
T h e  records of mankind suggest that the urge to escape 

from internal violence and disorder is one of the strongest 
irnpulses of men in society. "Thou shalt not be afraid 
of any terror by night: nor for the arrow chat flieth by 
day," says the Book of Common Prayer. The  strength of 
this basic desire has on more than one historical occasion 
overridden all competing claims of personal liberty, ra- 
~ionality, justice. Recollections ol the violent anarchy of 
the War of Roses induced generations of Englishmen, not 
only to tolerate, but to embrace the totalitarian rule of 
the Tudors. The  presence of internal disorder has always 
strengthened the hands of repressive political regimes. 
"The anarchist," says John 147. Gardner, "plays into the 
hands of the authoritarian." Surely there is little reason 
to believe that violent internal disorders will prove more 
tolerable in the infinitely more complex society of this 
day. Reason points to a contrary corrclusion. Because 
men are today more vulnerable to breakdowns in the 
intricate machinery of civilization than in earlier times, 
they will prove less tolerant of public disorders that 
threaten or appear to threaten the social arrangements 
on which they rely. The  peril is that this threat may be 
perceived so clearly that we shall be induced to sacrifice 
those other values which our society has achieved or to 
which it has aspired. 

Surely the path out of our present difficulties is neither 
that of brute repression or of anarchy. Indeed the one 
has often led to the other. Neither accords with the tem- 
per of a free society and the achievement of the goals to 
which such a society is dedicated. 
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