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tion8 which we now associate with the Warren 
t is in this sense that I shall refer to the Warren 

Nixon's appointees constitutes a dominant group on the 
so-called Burger Court, the Court as reconstituted does 
warrant examination. Obviously the appointment of four 
new persons to the bench is an important development 
and could change the balance within a Court on many 
questions on which there has been a close division and 
could be prophetic of the direction in which the Court is 
or may be moving. More~ve r  since President Nixon said 
that he  was very much concerned about his d b -  
pointmerits to the Sup?eme Court and indicated a 
perceptiveness of the Court's role which not all 
presidents have displayed, and since he said he wanted 
to appoint strict constructionists to the Courlt, a close look 
at possible new directions is particularly relevant. Even 
this is somewhat premature. Only Chief Justice Burger 
has csmplated two terms on the Court, Mr. justice 

rf ' Blackrnun has completed about a term and a half, and 
bath Justices Powell and Rehnquist less than one term. 
$here is some basis, however. in the decisions handed 
down to date and in opinion3 written by these appointees 
t~ give us at least some insight to their views on basic 
constitutional questions and, mare importantly, the con- 
ception they entertain of their judicial role. 

Before e i n g  on to pinpoint t h w  developments let me 
say a word about the term that President Nixan has used 
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J?&eoldmt Nixon is intaredilted in 

IBi ~ ~ ~ ~ ~ s , \ 1 ~ M m i l , t o a i . n  point af view. 
': h e  b,ah&un theory of a c t  construntion which is 
-&Phn Jvancrd ad a ata~diard of conatitutionql inter- 

. p~$'$izt; -afthulu& pafhspa n ~ t  alwa yr put in ihola 
- ' &rmew%'iB q ~ t d  with a literal eon&ructbn d the 
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:- ? ' 
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least with respect to the First Amendment when he said 
that since it says C~ngress shall.make no law abridging 
the freedom of speech, it means just that-Congress can 
make no law.-Likewise Mr. Justice Black employed a 
strict construction theory in support of his general 
philosophy of legal positivism when he rejected any no- 
tion of interpreting the Constitution by what he termed 
"natural law" mnsiderations which he condemned as an 
excrescence on the Constitution. In his view there should 
be no reaching out to give constitutional sanction to 
values and interests not explicit in the text. Yet it took a 
good deal of construction on the part of Mr. Justice Black 
tcw'finci. that the indeterminate phrases of the Fourteenth 
mendment had the effect of amending the First Amend- 
ment to read that neither Congress nor the states shali 
pass any lows. And perhaps a strict construction of "due 
p'rocess of law" by reference to historical usage would 
have precluded all substantive content. Moreover it is 
something more than strict construction to say as Mr. 
Justice Black said that the provisions cif Article 1 of the 
Coh~ti t~tion providing- for popular election of con- 
gressmen impliadly incorporated the one-man, one-vote 
rule. Nor was it strict construction for Justice B l a ~ k  to say 
as he did in the case involving the federal statute exten- 
ding the voting right to eighteen-year olds that the power 
given tq Congress to regulate the time, place, and manner 
of holding elections for congressmen includes the power 
to prescribe qualifications for those voting for con- 
gressmen, even though Article I of the Constitution 
explici.tly recognizes the power of the states to rescribe 
voting qualifications. Justice Black did not real P y-adhere 
to a strict construction philosophy. I mention these con- 
siderations not to criticize Justice Black, for whom I 
entertained high respect, or to suggest that exegetical or 
historical considerations are inappropriate to con- 
sti tu tional interpretation, but simply to sumest that a 
theory of strict construction based on a literal reading of 
the Constitution. supported by hiotorica1,uaage of words. 
affords no exclusive canon of construction and afforb  
no dominant explanation of the history of constitutional 
interpretation. 

I think that what President Nixon intended in using the 
term "strict constructionist" is something quite different. 
I think he uses the term to describe s justice who is cam- 
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;philosophy cd self-restrain; i n  application of the Bill of Rights to the states by means of 
'of judicial review. This the Fourteenth Amendment. As distinguished from 
'hear! of judicial review. application of the fundamental fairness theory to w h i ~ h  

justices over the years, moat notably Mr. the Court in earlier years, and a decreasing minority I 

jii'stice 'Holmes, Mr. lustice Stone, Mr. lusfiice spearheaded by Justice Harlan cqntinued to subscribe in " 

Frankfurter, and Mr. jirilraice Harlan. The philomphy of more recent years, the majority applied to the statql not 
:'judicial abstention" or '%self-restraint" or "judidal only the basic idea~xpressed in the Bill of Rights but the 
pwdivity" stands; aut En contrast to the "judiciall ac- whole crust and gloss of interpretation going with i t  

- tivi5sm":hich 1 think it: is fair to say has characterized respecting such mat ters as right to counsel, freedom from 
tpe Warren Caurr, although I must enter a caveat here in unreasonable search and seizure, the privilege againat 

' speaking.about the Warren Court sincs it was not a self-incrimination which I may add was the basic in- 
. m~~k~Et t .h l~  body in its views by any maam and men it gredient of the Miranda decision, freedom from double 
- had en uncertain rnajlarity m certain kinds of questions. jeopardy, the right to jury trial, freedom from cruel and 

But at 19aa over the period of years when Mr. Chief unusual punishment. I do not mean to say this develop- 
Eustice Waraen was a! its head the Court did engage in a ment was wholly new. Even at an earlier time the Court - ,time af ~~nstituaiomal interpretation which could be said had at least used the language of making the First - 
t@ be distinctive, which could be said to be innovative, ?$% Amendment apply to the states although this was often 
?high was a departure from precedent and practice, and : simply a rhetorical expression to designate that the rights 

' . -- - which represented. I think i t  fair to say, to the outside >% embodied in the First Amendment were recognixed as 
obserliler a value-e~ie~nted and policy-dicaetad use d *.*& fundamental rights. But the development whereby not -. - - ludicir! power. This I suppose we can describe as ? !  only the freedom but also its crust of interpretation war . * 

. jydiciel activism. This represents a philosophy of riveted upon the states in a kind of a strait jacket, thereby 
jedliciaE review which accords the maximum power to Iecwing the states little room to maneuver, was a dislinc- 
the Golurt in fashianing the cauntry's eonatitutiortal tive aspect of the constitutional development during the 

period of the Warren Court. I should add also in this con- 

was elevated by it to 
federal government 

ent was the elevation of 

and which marked a departure from 
onal basis" interpretation of the equal 
. Fundamental rights thinking emerged 
the guise of the equal protection clause 
of the due process clause. The Court 
equal protection clause as a convenient 
in its hands for challenging legislative 
various kinds for which the Court could 
ng reasons, as viewed through the spec- 
wn. lights and understanding. Justice 
ined by Mr. Justice Black, pointed out in 

e Court by subjecting legislative policy 
to the kind of close scrutiny inherent in 
interest test was making a radical depar- 
raditional interpretation of equal protec- 

[hat the legislature had a wide basis for 
and that so long ais there were rational 
port the classiff cation the Gourt would not 

disturb it. The old clasdml view was clearly an exercise 
af judicbal self-restraint es op osed to the activism which 
now posits a new standar8. namely, that when the 
legislation i s  seen to impinge on fundamental rights, the 

t 
same term used under the due process clause at one 

IS must scrutinize c1mely and invalidate 
unless there are cempalBirxg reasons to 

hing of course is more reminiscent of the 



@In tih%a of g ~ b .  
. =B third cit.qpsy of development war in the in&' - 

.pipetsrf.loa ol the Rrst Ammdmmt b h ,  The Cmrt 
- by a reaim af iabrpmita&ive device%, a$ab not u d ~ n m  
h prla @rtericdd of in&mprstallon, har extended the 
protsetim d the Flr& Amendment f r e e -  af speech 
prer, amd auwmbl~ ao ar to minimize &ha waibility of 
intrusion m I b s ~  r raadomr by legidalive ai executive 
@st$- !at various leeeb of government. A hvorits 
technique has 'bw to find that certain statna~s are either 

vague in dealing with First Amendment freedom or 
that they are too bread snd have a saccalled chilling 
ckrllrEatzt an $hese frwdems. A notable aspect of the 
dewslapinteat in tha First Amendment area was the line 

decLi1ms curtailing the powg of government to deal 
with the pubiicatioa and @ale of'bb~cene meterialo. It all 
b ~ a a  wl&h the btm cme when the Court said that while r 
~ ~ b ~ e a i t y  waas not pt~tected under the Constitution, it 

, alto'dd be closely guarded by way of definition so that 
meither the fadera1 gaveanmat nor the states could 
$eeIar~ just anything to be obscene, since too broad a 
view would Be in cad liczt with the free press guarantee. 

the Reth dler:&ion has been refined to include the 
. "utterly w3 tkrrut redeeming social value" test which as a 

il.;e!qd~d matter has mode obscenity legislation unsn- 
kmeable. T&ne is hardly a bmk or a film which cannot 
be found ma the basis of expert evidence by some self- 
styied a,utharity on literature or art to have at least one ' 

bare minimum3lota of redeeming so~ial  value. I am not 
hare arguing for obscentiy laws. The Court might say all 
obscenity laws are un~m~fi~futional as Justices Black and 
Dbiuglas contend, or it might say that t h e s ~  laws must be 
limited to hard-core porbopaghy, as same ju~tices hays, 
wid, b-uj f OF the Court to posit a general test and thee un- 
dermine it by a further criterion which makes the! l a w  
unenforceable L to date a self-defeating test. Secondly, 
the Court has severely curtailed the ordinary law of libel 
by wpaving a considerable web of protection around 
t h ~ m  who criticize public officers even in statements 
which by ordinary canons of construction are! 
deftamtory and deait~u~tive of reputation. In d d  
&urt has significantly restricted the law of libe Yso at the the 
expng(g? princi ally of the power of the states to develop 

pri$vmy. 
R Itheir laws in t e interest of protecting reputation and 

I ' 

Finally I may say that a further development during 
his er id ,  which parallels -the expanded use of the P egua protectian clause, is the revival of natural right 
thinkqg u n h r  the Fourteenth Amendment as evidenced 
in the Gri~wold cam. To be sum Mr. Justice Do.uglas 
attempted to find support far the newly created con- 
stitutional right of privacy in the peripheries and 
 emanation^ of the freedoms catalogued in the Bill of 
Rt8hts. O t b r  mambatrs af the majority were more 
explicit in stating that the right af privacy was a fun- 
damental right prtrtected by the liberty  lau use of the 
h u r t ~ ~ n t h  Amendment. The result here and its impor- 
tant implicetionr on many current questions nnnot be 
anrt~ibatted entir~ly to the Warren Cogrt since it 
re rCgqntg a revival of the thinking of an earlier day 
Jt3.1 iadeed goer.back to a main line of i d terpratation 
af the Fswtearnth Amendment, a line af interpretation 

~hbretd by many jltsdgw pnd which w ~ u l d  have to be put 
in a cptwory of nn activirl intsrprstatior as dls- 
f i ~ i ~ h 4 f m m  the vlew taken by Mr. jurlicd Holmer 
w b  did apt fiad an s d q u t s  bad. in l a n y g e  dr history 
fClP s~ktBRtive in tefpmtation S) due proam. 1 
might add tbat tihiis Wnd of natural right thitdthg found 
e -ion in* opinions of at lea& two of the justices 
w% mrutitutd a p y t  OI the majority which last spring 
bdd &a& capital punishmest was gruel end unusual 
pmrWant within tbs m~aniqg  of the Eighth Amend- 
meas @f t b  mns4ituan. 

Bait ltb 1111 86 & a e  ~ L T V ~ ~ O ~ P R B B ~ P  I have briefly 
alludrsd @ are general characteristics. Fimt we 
b.ve an ex m d d  mmeptian af right or freedom and B 
0ampip1 mf Ing deoigration and wcr&ly d the legislative 
power t. @vet eq-ion to C O I I C B ~ ~ ~ O R O  of public in- 
terigwt which restrict the right. Secondly, most of this 
expawiosl of the eonoc ti- of right hats rerulfed in in- P qxeadng aweil lam 51 h e  acttiom of state overnment 
a8 all 1'1tvab, and represents a mrseopunding at Llutivm and 
emaim of federalism. For d l  practical purposes the 
8qrc6rne Court ha8 m ~ ~ w r e d  rha p s o ~ ~ d u r d  iirnikatkas 
stated in the Ed1 af Rights js a mctrietirpn on the bdera2 
pvmnmsart into ler iconstltutional code of criminal 
procedure for the statmi and made itself the nation's high 
wurt ~f criminal trppeale. Thirdly, t h i ~  development has 
been hracterltrtd not saly by the creation ~bf new rij&ts 
in the name of interpretation, as in the a w e  of the one- 
man om-vste rule and in rhe extension of procdwal 
riglire by carrylover of the Bill of Rights, but an eeggraeive 
and wen dogmatk assertion of these rights. Perhaps we 
have no better iIPu~ftation fhqn that found in the on5 
man one-yste cases. After having asserted that the 
legidialtive branch must bs ep ortiohled on this basis, and E this would include aot only t e lower house bult also an 
upper house, tine Court than prsceeded ta apply the rule 
to a number of otbes units .of pwernrnent in a proeeH 
that mwhed its clim#ax in the case where the Court held 
hiat election of the six-man board of trustlees of a mm- 
munilty college owned and operated jointly by three cam- 
munilties iwas unconsri tu tianal because under the 
statutory lapportionrnenlt one ei ty had an1 y three trustee6 
whe- under a ~frict one-man one-vote St should have 
;been 8.16 trustees, Moreaver that murt has said there can 
be no deviation Fmm thlis enapt in extraordinary cases 
so again as to miniml~e the freedom both of legislatures 
and of the oplaPrvho represent the ba;sic constitutiopal r pPwer in it- s country ko order their awn affairs. 

tEdI&r Nets; A case decided after this talk was  
delivermi lands asrj~y~or! to PPO~.  KQUP~X'S andysis. In an 
o p ~ m I  fmm Virginia, a 5-3 rnQiosity of the Court, per 
jestice, Rehnqui~t, appmlred a oiilte legislative reappor- 
tionmad plan conraining a population discrepancy of 
16.4 per cent between the state's largest and smallest $Is- 
Crictr. 1 

A further feature which perhaps is not always ap- 
pteciated but which y i n  inevitably must accompny 
judicial activism is a weakening sf the procedural and 
rutmedial devices that have held judicial review in check. 
Traditfanaliy, in recognition of the fact that judicial 
wvisw is an institution that finds no explicit recognition 
in the rmn~titutien and continues to be the subject of 
debate. the Court has mid that the exerdw of judicial 
review is a delicate matter and shauld be exemised in a 
sparbag way end lehadd be uedtd only in aid of the Court's 
ga?wsr to dispose of cases or controversies. There is no 
dipre62 p w w  of review given to the Chart as in the cases 
ob mme conrtitutional murts of review in same crdzln- 
Iries. Bart the fhwering of activism in recent yeam has 
highlighted the Goun'a function in dealing with can- 
stitutittnal matters and mare an4 .nore of its dllseket is 
limitad to thew manan with the ault thqt #hat kindo , 



rpaetation of statutes and the 
part af the Court's docket. In 
rled itself into a court of con- 

the Chart j~insd by one 
e blaming pmcw in 

dealing with First Amendment qumtieins andL war 4 
departure from either ale absshteneas af rbe Pla&& 
Douglas approach or a 75 per ~ w t  ab%011ut~n$68 ' ' 

represented by =me notion of clear carnpeM1~8 Sza- - 

terest. Here was a ~etyrn to a method ~f dealing with .! 
constitu,tional right that h a  a ~.ubst~nkid EEmk in $am 
whole history of co~t%lutionsl inlarprstalioa and t h d b  . ';: 6'' .- 

' 

tho process of balancing c o a p t i q j  in4ieska. Whieeh4i~ - . 
the Cauat balanced in the ri&t way may be the subj ed d , + 
debate. The Court refused to gejt at t h i ~  mattar by ah- 
wlutlzing a jownalist'e right to get information. It iia nak - 
inappropriate to point out in the. lQht of the self-sterving 
criticisms of the decision by the press, that the pi&t 
claimed here was not a right recogniaed art oamlmon law, 
that it is not generally recognized by statute, that It  wraa 
not first claimed as a federally puteoted right before the 
Supreme Court until 1958, so this is the familiar story crib- 
dent in recent years of asking the Supreme Court to - 

achieve a change in the law of the land by convertiq the 
issue into a constitutional issue. T"h@ decision leave8 
Congress and the state legislatures free to define publ'ic 
policy in this area. 

The second case was the case dading with eapit-al 
punishment. A majority held that capital punishment uy 
dar the statutes and in-the awes before the Court wne - 

stituted cruel and unusual punishment and the~sfbre: 
was forbidden by the Eight* Amendment, The Court was 
badly fragmented in the case. While five judges pinned . 

their results formally on the language of the Eighth 
Amendment, three based their decision on what they 
cons ide~ed  to be the episodic an& capricious 
epplicatiom of capital punishment because of the discre- - 
tian allowed to juries. a theory which';%pparently alllaws 
for capital punishment if mandated by legislation for 
certain cases. The four judges who dissented weFe the 
four appointees of President Nixon. Their opinim was a 
clear expression of the theory af judicial self-restraint. 
In their view there was nothing either in the language of 
the Eighth Amendment or history OP precedeni to rup- 
port the view that the legislature cannot impow capital. 
punishment, and that whatever might be the moral 
predilections of the judges on, this question it was not 
their business to cohvert them into constitutional inn- , 
peratives. This stands in particular cantragt to the views 
expressed by two members af the majority, Justices 
Brennm and Marshall, whose basic psition was that 
capital punishment was degrading, that it w9a contrary to 
the moral sentiment ~f our day, and thet .ie something 
that the conscience of the nation shouEa not tolerate. 
That view perhaps best epitomizes the whole conception 
of natural right as something transcending the Constitu- 
tion and the we Of the ceurts aa a pecvliarly ohosep vehi- 
cle for expressing the conscience of the nation. { 

The third case is Wrjght v. Council of the City of EEn- 
porio, where a majority held that a city would not be 
alfmed ta set up a separate school syslexn where the 
effect of it would be to impede the dismantling of a dual 
school system which previ~ody had been in effect when 
the city was part of a coumty school system. The Court: did , 

nct ray that in this case the large? unit and the local uhi t 
s h u l d  siways be t a k a  into acsouht but that under the 
circumstanc~s of this the effect of permitting a ~ i t y  
tor ~tabl lsh itself as an independent school district 
would be to interfere with the court order which had w t  ( 
up a desegregation pllan. Chief justice Burgsr disbsntsd 
in an opinion joined by the three other Nixon appointees 
and here again the pusition taken ir revealing. The 
minority did not question the Brown Mae or the whole 
body of law following that case but n f d  to mend the 
theory of these cases to preclude the etpblirhmsnt of a 
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. . , .nerar:.schotbi district where, ati rhe minority fomd, thare 
S' - , mould bs JW ~egrsaated, m&ools although the ratio d the 

3 .:=qdt -mWt bs d32t.renf fram that which the judicial 
i k m e  k d  .amsolplatad Parhaps m o ~ t  intersrtingwa 
the 8Ghirb'Jwtfatt18 obmrvation t h ~ t  the Brown c a ~ e  was 

@ 
~QD warnapt for-&$ caurts to sews a1 ~ e c e i v e ~ s  of the 
praljll~ ~Ehool ~yrtamr and that a tolerable degree of local 
r~~t@mmy in the m~nrgjement of schoglr a d  dismetion 
bl fik :lcBool b&& to fashion icliemes was to be 

. raos@d. Ayln it is the tone of moderation and 
realcm&lr&is~ in applying established doctrine which is 

, thi~ di~ietlngiafahireg charaatericrtic. 
That $he Nixan appointments will have a substantial 

impact om our body of camtitutional doctrine is evident 
from cw9s 1 have mdioned,  although these four 
) D ~ / M W I  win have to be feinsd by one d the earlier a p  
Irginteehl, and this usudy  will be either Jwti~ce Stewart 
or' justice. Wh.i~e, in order to constitute a majori'ty. It is 
evident a~rerrlp- that in the field of c r i m i d  procedure 
the Court is limiting some of the' doctrines developed 
with respect to search and seizure and  self- 

- incrimination. It is evident also, I think, that the inter- 
prstationr of the. First Amendment are going to be 
limited. Over the long run the equal protection clause 
will recede samewhat in importance although to date 
+ h r s  is no indication that most of the Nixon appointees 
sie going to depart in a formal rrnse from the new stan- 
dards of the equal protection clause. I do not expect a 
radical or dramatic course .of explicit overrulings of 
earlier caoes. must remember in this connection that 
pegqrd for pmemdmt and stability in the law is in itself a 
substantial element of the judicial self-restraint theory. 

. I$ is in this regard I think that the new appointees are 
k . ~ d  in because of their inherent dislike of rapid 
overruling of decirions or rapid change in the law or use 
olf the judicial power to move out in different directions. 
1 suppose this i~ the reason why lustices Blackmun and 
Powdl in opinions they wrote last term adhered to some 
of the new etandmds under the equal protection clause. 
This may be:lhs reason also why Chief Justice Burger 
and lustices Bj~kkrnun and Rehnquist joined Justice 
White in the declsion upholding a state statute permitting 
canvictions by a five-sixths majority, although the logic 
of their p~sition should have led them to subscribe to 
Justice Powell's concurring opinion which was based . 
reglly on the dissent by Justice Harlan in the case first 

. extending the .jury trial right to the states. Mr. Justice 
' 

Rehnqmislt in dissenting from a result which had a foun- 
dation in prior deoisioas felt obliged to say why he felt 

- free to disregard prcicedent which in this case had only 
- two years' standing. In general it may be supposed that, 

- as a mattes of judicial technique, the new justices will 
not register a disregard for precedent except in cases 
where the issue has been raised and the whole Court has 
had an opp~rtunity to hear arguments and to decide 
whether a cste should be overruled. It is probably safe to 
say that right now therelis a majdty on the Court who, if faced 
with the question for the first time, would reach a result 
dfff6rent from that of the majority in the Mapp and Miranda 
cams, But rather than overrule these cases they may 
move in the direction of limiting these doctrines, refuse 
to extend them and perhaps over a long period of -time 
cause some erosion as the Warren Court did with respect 
to prior dbctrine. Moreover it is hardly to be expected 
that a group of new appointees will vote as a solid 
monolithic bloc on every question. They are all highly in- 

Q telligent, law-trained persons, and each brings his own 
individuality to the bench. While there may be a basis 
for some tentative conclusions on the gensrgl framework 
of thinkiw in whish they operate, experience in the 
limited period to date confirms that th y will not 
necewarily vote alike in dealing with specif f c questions. 

De~isiom before the Court this term should offer some 
illlurginafion and instrdctlon on the direction in which 

the Goart is moving on certain questions. I wish to call 
attention to three categoriles of eases particularly. 

First, tlrr obrrrenify eases. Apparently the Court is 
going ro ~e-examine again the doctrines redpec ting 
obscene publications in the hope perhaps of achieving 
somethiqg rational, coherent. and commanding support 
of a '  majority of the cmrt  by way of a constitutional 
def#inition of what may be classified ss obscene. I do not 
ex ect the wart  to adopt the position that all obscene 
pu g lication. are pm'tected under the First Amendment 
nor do I expect tha'court to adopt the Harlan position 
that a different standard applies as between federal and 
state restraints. although this could be a defensible posi- 
tion. The critical question will be whether or not the 
Court will abandon the "utterly without mdeeming 
meid value criterion" and restore the rule earlier 
recognized in the Aoth case which leaves some discre- 
tion at least in legislative bodies to deal with the 
problem. My own guess on this would be, and I realize 
that i t  is hazardous ta make a prediction, that at least five 
members of the Court including the four Nixon ap- 
pointees and Mr. justice White will take the oecasion to 
prune the doctrines respecting obscenity of same of the 
growth that has become encrusted upon it particularly in 
the respect mentioned. 

Second, the abortion cases. This line sf cases in par- 
ticular poses before the court the question of balancing a 
newly fashioned oonstitutional right of privacy, a right 
which must essentiaily rest on natural law con- 
siderations, as against the power of the legislature to im- 
pose restrictions founded on considerationt of health 
and safety and conceptions of pub l i~  m~rality relating to 
the sanctity of life, also grounded on natural law con- 
siderations. I simply suggest at this point that the court is 
faced with the basic question of whether it will defer to a 
legislatfve judgment in regard to the considerations ap- 
propriate to the issue or whether it will proceed from a 
newly formulated conception of right in order thereby to 
minimize the legislative power to deal with the problem. 
[Editor'* Wte: Some mlonths after the talk was.~iven, o 7- 
2 majority o f  the Court per lustice Blackmun, struck 
down mas! existing ahortiori laws.) 

Third, and perhaps in some respects the most impot- 
tant question before the court, is what it will do with 
judicial decrees below dealing with the question of 
radat segtegatbn in the schools. Will it stretch the con- 
cept of de jure segregation so a8 to include the racial inn- 
balance situation resulting from a combination of 
housiw problems and use of the neighborhaod school 
c w e p t  and will it support the actions of lower court I 

judges in extending cross-busing decreer to ambrace not 1 
only the school district before the ~ o u r t  but outlying sub* 
urban districts as well. These are problems not of 
adhering to prior caoes but problems of further extea- 

i I 

ding existing doctrine in new direction%. It would net be 
I 

surprising if the Nixon appointees refused go algw 
with such extensions which would mafk further rubor- 
dination - .  of the public school system ta the equihble 
power of the federal caurts. 

Co~d~sCon 
The Burger Court will rmt be as innovative in the 

for 'n43 of new constitutional dactrsiae as the Warren; it  
wily take a more modest view of its 
greater deference to the legislative 
greater re~pect to precedent and estab 
and allow @eater freedom to the &rat- i 
their autharity. One thing is quite eertaf 
Court will nat be the dramatic, rpectacul 
court therr the Watren t h ~ i r t  was; it wi'k 
business in rr more modest way and with 
m d  salrring of attmrion that accompanier 
of new fields. And W ~ ~ Q Q S  It if wsll that 
the wme-at least far a while! 
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