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COOPERATION BETWEEN THE INTERSTATE
CGMMERCE COMMISSION AND THE STATE
COMMISSIONS IN RAILROAD REGULATION

Martin L. Lindahl *

OOPERATION between the Interstate Commerce Commission
and the state commissions in railroad regulation has been de-
veloped to increase the effectiveness of public control under our dual
regulatory system. The division of power between federal and state
governments, based upon the traditional distinction between interstate
and intrastate commerce, has led to a multitude of diverse and conflict-
ing statutes and administrative orders applicable to the same set of
transportation agencies. In large measure the problem of dual control
has been-solved by giving to the federal government a virtually com-
plete occupancy of the fields of rate, finance, and service regulation of
interstate railways.® This recognition of the predominance of the na-
tional interest in the transportation system has resulted in a large
diminution of the powers formerly exercised by the individual states.
But the mere centralization of authority over an industry operating

in a vast geographical and economic area cannot solve the very real
problem of conflicting national and local interests. Practically all mat-
ters which come before the Interstate Commerce Commission, whether
rates, extensions, abandonments, or car service, present a commingling
of interests, national and local, which must be carefully weighed and
equitably adjusted. The danger is that a central tribunal, burdened
with a great variety of onerous regulatory tasks and far removed from
the localities most vitally affected, will give insufficient consideration
to local conditions in applying general policies to specific situations.
Co-operation of the state commissions with the Interstate Commerce
Commission is designed to meet this difficulty; the latter 1s aided in
its formulation of decisions by the recommendations and advice of
administrative officers having an intimate knowledge of local economic

* Instructor in Economics, Dartmouth College. A.B., Carleton College; A.M.,
University of Washington (Seattle) ; Ph.D., Michigan.

This article is based on a dissertation submitted to the faculty of the Department
of Economics in partial fulfillment of the requirements for the degree of Doctor of
Philosophy in the University of Michigan.—Ed.

1 See 2 SHarFMaAN, THE InTERSTATE CoMMERCE CoMMissioN, ¢. 9 (1931); and
Reyxorps, TuE DistriBuTion oF Power To REGULATE InTERSTATE CaARRIERS BE-
TWEEN THE NATION AND THE STATEs (1928).
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conditions. Moreover, to the extent that the state commissions retain
original jurisdiction over intrastate rates,” the co-operative method also
helps to harmonize interstate-intrastate rate relationships.

This article will be confined to a consideration of the co-operative
mechanism in the regulation of interstate railways. But in passing it
should be noted that the possibilities of co-operation between state and
federal authorities are much broader. Practices in the railway field
afford a precedent for the administrative control of other interstate
subjects. The legislatures of more and more states are enacting stat-
utes providing for co-operation with the national government in its
effort to rehabilitate industry and to eliminate unfair competitive prac-
tices under the National Recovery Act.® Moreover, co-operation with

2The federal authority over intrastate rates is confined to rates which are found
to discriminate unjustly against interstate commerce. Houston & Texas Ry. (“Shreve-
port” case) v. United States, 234 U. 5. 342, 34 Sup. Ct. 833 (1914); Wisconsin R. R.
Comm. v. C,, B. & Q. R. R,, 257 U, 8. 563, 42 Sup. Ct. 232 (1922); Florida v.
United States, 282 U. S. 194, 51 Sup. Ct. 119 (1931).

® The statutes usually provide for the suspension of the state anti-trust acts with
respect to transactions under any agreement or code of unfair practices approved by the
President pursuant to the National Recovery Act. The laws of Kansas and Texas deal
exclusively with this matter, each providing that compliance with code provisions under
the federal act constitutes a defense in state anti-trust prosecutions.

A second common provision is that the codes of fair competition approved by the
President shall be applicable to commerce which is purely intrastate in character. For
example, the New York statute, sec. 2, par. I, provides that upon the filing of a
federal code with the secretary of state “such code . . . shall be the standard of fair
competition for such trade or industry . . . in the state as to transactions intrastate in
character, and any violation of any provision of such code . . . shall be a misdemeanor,”
punishable by fine. This provision in the state laws has the obvious advantage of pre-
venting violators from escaping punishment by urging that code provisions are ineffec-
tive with respect to intrastate transactions. Intrastate transactions may be brought within
the provisions of the codes on the theory that they “affect” interstate commerce (see
Victor & Silverman et al. v. Ickes, Secretary of the Interior, 1 S. C. D. C. (N. §.) 58
(1933), following the doctrine of the Shreveport and Wisconsin cases, supra, n. 2),
but state action removes the uncertainty of possible unfavorable court interpretation and
has the added virtue of bolstering up the federal enforcement machinery with that of
state officers and courts,

Finally, most of the state legislation provides for the utilization by the President
of state and local officers in the administration and enforcement of the National Recov-
ery Act. This extends the “consent of the State’ necessary for the exercise of the power
to utilize state agencies conferred upon the President in sec. 2, par. (a) of the Recovery
Act. The provision in the California statute, c. 1039, Laws of 1933, sec. 2, is typical:

“To effectuate the policy set forth in Section 2 (a) of Title I of the National

Industrial Recovery Act, the President of the United States is hereby authorized
to appoint and utilize such State and local officers and employees as he may find
necessary in the administration and enforcement of the said Act and to prescribe
their authorities, duties and responsibilities.”

To what extent this authority has or will be utilized in practice cannot now be
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state commissions appears to be an integral part of the administrative
machinery in the current proposals for the federal regulation of inter-
state transmission of electric power * and interstate transportation by
motor vehicle.” Careful analysis of regulatory problems and the recog-
nition of the constant interaction of economic phenomena in the consti-
tutionally separate interstate and intrastate fields are revealing the
inadequacy of exclusive state or federal intervention and directing
attention more and more to the possibilities of joint or co-operative
action.

Our subject — co-operation in the regulation of interstate railways
— will be considered under the following heads:

(1) Co-operation prior to 1920,

(2) Provisions of the Transportation Act of 1920,

(3) Co-operation since 1920, including the methods and success
of co-operation, in respect to car service matters, to extension and aban-
donment cases, and to rate cases.

ascertained, but the enabling provisions open up great possibilities for a well co-ordinated
and efficient administrative system.

% See S. 3869, 71st Cong., 2nd Sess. (1930), introduced by Senator Couzens to
amend the Federal Water Power Act so as to extend the authority of the Federal Power
Commission to the regulation of service and rates for electric power transmitted inter-
state. The method of regulationr involves the use of joint boards, composed of a repre-
sentativer fromr each state concerned to be appointed by the state commission unless other
provisions for appointment are made, which shall hear and consider petitions pertaining
to rates, charges, service, or abandonment of service in the first instance:: The decision
of a joint board is to be final unless exceptions to the decision are filed with the Com-
mission, in which event the Commission is to assume appellate jurisdiction.

It is further provided that the Commission and -y joint board “shall, in co-
operation with the several State commissions, utilize to the fullest extent practicable, all
reports, records, data, and other information in the custody of such State commissions,
pertinent to the performance of the duties of the commission or joint board.”

5 See bills for motor vehicle control introduced by Senator Dill and Congressman
Rayburn during the last session of Congress (S. 3171 and H. R. 6836, 73rd -Cong.,
2nd Sess., 1934), for provisions regarding joint boards and co-operation similar to the
above.

The system of joint boards, members of which would in practice be drawn from
the membership of state commissions, appears to be an excellent device for handling
‘these matters which require federal control because of their interstate character but
which economically are largely local or regional in character. The state commissions
have already amassed stores of information with respect to the operating companies to
be regulated, have developed some degree of expertness in these fields, and are more
familiar with local industrial conditions than federal agencies are likely to be. To re-
quire the federal authorities, severally, to supervise financial and service matters, to
make valuations, and to perform the numerous other tasks incident to rate regulation of
industries that operate chiefly intrastate would seem to be an extravagant procedure,
Moreover, participation of the state agencies in the disposition of interstate matters
would make it possible to co-ordinate and integrate intrastate policies of regulation with
those in the interstate field.
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I

CoopPEraTION PRIOR TO 1920

The system of co-operation: which prevails today, based upon con-
gressional enactment ° and express judicial recognition,” is an outgrowth
of some measure of joint action which developed informally and with-
out legal sanction shortly after the establishment of the Interstate Com-
merce Commission in 1887. An early recognition of the need for joint
deliberation and action is found in the organization of the National
Association of Railroad and Utilities Commissioners in 1889.° The
objectives were to lay a foundation for satisfactory legislation, to secure
the greatest possible uniformity in state and federal laws, and in so far
as possible to harmonize the regulatory policies and administration of
the state and federal tribunals.

In some fields of administrative activity, notably uniform classifi-
cation of freight® and accounts and statistics," the state commissions

¢ Interstate Commerce Act, sec. 13, par. (3) (U. 8. C. tit. 49).

7 Wisconsin R. R. Comm. v.C,, B. & Q. R. R,, 257 U. 8. 563 at 591, 42 Sup. Ct.
232 (1922); and Board v. Great Northern Ry., 281 U. S. 412 at 426-428 and 430,
50 Sup. Ct. 391 at 395-396 (1930).

8 Judge Thomas M. Cooley, first chairman of the Interstate Commerce Commis-
sion, called together the state commissioners for the first conference in Washington in
1889. At the initial conference, he said: “We are all engaged in kindred work, and
not kindred work merely, but in a large degree in the same work. .. . it is of the high-
est importance that there should be harmony in the legislation of control, so that this
system can be controlled as nearly as possible — as nearly as the local conditions of the
country will enable it to be controlled — harmoniously and as a unit.,” National Asso-
ciation of Railroad and Utilities Commissioners, ProceeDINGs, 1889, p. 1 (hereafter
referred to as PrRocEEDINGs). For further references to the need for co-operation, see
ProCEEDINGS: 1907, p. 17; 1908, p. 105 1§09, p. 9; 1910, pp. 10-11; 1913, pp. 8,
125 1GI4, p. 2.

®'The aim was to eliminate the confusion and discrimination emanating from
multiple classifications of freight, including the three leading territorial classificatons and
numerous state classifications, by the adoption of a single uniform classification. See, for
example, PRocEEDINGS: 1889, pp. 36-60; 1894, pp. 34-44; 1907, pp. 129-141; 1910,
Pp. 107-109; 1915, pp. 319-327. The chief advance in interstate classification has
been the consolidation of the three major classifications into a single volume and the
adoption of uniform rules and descriptions (191g), but much progress has been made
in the elimination of the superfluous and burdensome state classifications. It appears
that all states except Illinois have adopted the governing interstate territorial classifica-
tion, although some southern states are still engaged in removing certain exceptions to
classification and less-than-carload commodity rates. I. C. C. ANnuaL RErorTS: 1920,
PP- 44-463 1926, p. 47; Southern Class Rate Investigation, 100 I. C. C. 513 (1925).

10 Because of the usefulness of statistical data in the regulatory process, it was of
prime importance that sound and uniform accounting and statistical methods be devel-
oped. Regulatory commissions, both individually and through the National Association,
engaged in research and study of railway accounting practices and methods, form and
content of carriers’ reports, and methods of collecting and collating statistics. See Pro-



342 Micuican Law Review Vol. 33

were of substantial aid to the Interstate Commerce Commission from
the beginning. When the Commission undertook its comprehensive
valuation project’in 1913, the state commissions again rendered valu-
able service to the Commission and to the public.*® These were matters

CEEDINGS: 1889, pp. 2-3, g-23; 1907, pp. 84-87; 1908, pp. 138-142; 1910, pp. 21-
23. In 1gog the Interstate Commerce Commission reported as follows with respect to
the co-operation of the state commissions:

“Since 1887 there has been a close working understanding between the Inter-
state Commerce Commission and a large number of the state railroad commissions
relative to the form of reports rendered by carriers. The accounting orders of the
Commission, whether for steam railways, electric railways, express companies, or
other transportation agencies engaged in both state and interstate business, have,
without exception, been accepted by the state railroad commissioners. The forms
of annual report also, so far as the fundamental prmc1p1es and important classifica-
tions are concerned, are the same for the state commissions and the Interstate Com-
merce Commission. . . . It seems essential that the accounting and statistical work
of ail agencies of government which exercise supervision over common carriers
should be conducted in the spirit of cooperation, and on this point the situation is
wholly satisfactory.” AnnuarL RerorTt, 1909, p. 57.

In more recent years the state commissions have assisted the Commission in the
investigation and formulation of regulations for the segregation of expenses and revenues
as between freight and passenger service, the revision of the accounting regulations so as
to provide for a system of continuous-routine cost accounting, and the institution .of a
complete-system of. depreciation accounting for steam railroads and telephone companies.
See In re Separation of Operating Expenses, 30 L. C. C. 676 (1914) General Revision
of Accounting Rules for. Steam Railroads, Proposed.Report in I. C. C. Ex Parte g1
(1929) ; and Telephone and Railroad Depreciation Charges, 118 I. C. C. 295 (1926);
177 L. C. C. 351 (1931). In the fixing of rates of depreciation for the various classes
of property of telephone companies the state commissions are to undertake the original
investigations, the orders of the Commission to be made following the recommendations
of the state commissions (177 I. C. C. 351 at 446). This procedure was inaugurated
because the great bulk of telephone business is of “strictly local concern” and in order
to relieve the Commission of the burden of determining depreciation percentages for
the large number of operating companies. Steps were immediately taken by the state
commissions, through the National Association, for preliminary research with respect to
service lines and depreciation percentages of telephone plant and equipment. Proceen-
INGS: 1930, pp. 112-118, 257; 1931, pp. 136-146; 1932, pp. 410-451.

11 Prior to the enactment of the Valuation Act of 1913 (37 Stat. 701), eleven
states had engaged in the valuation of railroad property for rate-making purposes, thus
focusing public attention upon the theories and methods of valuation and developing a
mass of practical information and experience which was of value despite great variance
in methods and standards (PRocxzsnmcs 1912, pp. 34—89) In the initial stages of the
federal valuation project the co-operation of the state commissions took the form of par-
ticipation by committees of the National Association in the conferences held by the
Bureau of Valuation of the Commission with representatives of the carriers relative to
procedure, interpretation of the language and terms in the statute, and the manner in
which the various elements of value should be ascertained (ProcEEpiNGs, 1914, pp.
170-185; 1915, pp. 375-378). Later, state commissions maintained close contact with
the actual field work and made independent researches conceming various aspects of the
valuation project, thus enabling the individual commissions and the Solicitor of the
National Association to analyze critically the underlying engineering, land, and account-
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for the most part upon which the state and federal interests were not
in serious conflict, hence the regulatory agencies were able to approach
them in an impartial and scientific spirit.

Co-operation was also tried with some success in the more contro-
versial and difficult field of rate regulation. Lack of uniformity and
harmony in intrastate-interstate rate relationships and the essentially
harmful economic results flowing from narrow and selfish local rate
policies were matters which confronted the Interstate Commerce Com-
mission and the state regulatory bodies at an early date.”® Co-operation
between the commissions was suggested as a remedy by the Committee
on Legislation of the National Association of Railroad and Utilities
Commissioners in 1910."° But the idea was not pushed to the fore-
front until the United States Supreme Court upheld the Commission’s
authority to regulate intrastate rates which discriminated unjustly
against persons and localities in interstate commerce, in the famous
Skreveport decision of 1914.™ In 1916 the Commission sought author-
ity from Congress to permit it to co-operate officially with the state
commissions in rate matters.” The National Association of Railroad
and Utilities Commissioners supported the Commission’s recommenda-
tion and adopted a resolution directing its committee on state and fed-
eral legislation to “confer and co-operate” with the members of the
Commission in an endeavor to secure a congressional enactment author-
izing co-operation.*®

ing reports, and the tentative valuations submitted by the Commission, and to partici-
pate helpfully in conferences and hearings relative thereto (ProcEEDINGS, 1916, pp.
190-191, 200-202, 204-205; L. C. C. ANNUAL REPORT, 1925, p. 17). Such co-oper-
ative aid as was rendered the Commission by the state commissions was of particular
significance from the point of view of the public interest, because no other private
organization or governmental agency undertook to present the viewpoint of the public
in opposition to the strong representations of the self-interested carriers.

12 See, for example, In the Matter of Freight Rates, 11 L. C. Rep. 180 (1905);
Saunders & Co. v. Southern Express Co., 18 I. C. C. 415 (1910); Railroad Comm. of
Louisiana v, St. L. S. W. Ry., 23 I. C. C. 31 (1912); Minnesota Rate Cases, 230
U. S. 352, 33 Sup. Ct. 729 (1913).

12 See report, PROCEEDINGS, 1910, pp. §7-59.

3 Houston & Texas Ry. v. United States, 234 U. S, 342, 34 Sup. Ct. 833 (1914).

6 The Commission stated (ANNUAL RePorT, 1916, p. 90):

“Viewing the entire situation as it has been depicted in proceedings before
us, affecting widely scattered localities and territories throughout the United
States, we believe that without abdicating any of the federal authority to finally
control questions affecting interstate and foreign commerce we should be author-
ized to cooperate with state commissions in efforts to reconcile upon a single record
the conflict between the state and the interstate rates,”
The recommendation was reiterated in ANNUAL REePorTs: 1917, pp. 58-59;
and 1918, p. 3.
1% PROCEEDINGS, 1917, P. 41.
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The practicability of co-operative action had been established by the
results achieved in a series of cases in which the Commission had held
joint hearings with state commissions without-sanction of statute.”” The
most fruitful of these cases appear to have been investigations involving
the rates of the New England carriers. In the New England Investi-
gation *® the rates and charges of the Boston and Maine were reviewed
in joint hearings and conferences by the Commission and the state com-
missions of Massachusetts, Maine; New Hampshire, and Vermont.
Increases in ‘class freight rates were agreed upon and were permitted
to go into effect on both interstate and intrastate traffic.'® Also, in Pro-
posed Increases in New England,” all of the six New England state
commissions joined with the Interstate Commerce Commission in its
investigation. Advances in freight rates were agreed upon, which
brought the rates on New England traffic substantially above those in
the adjacent trunk-line territory. These experiences with co-operation
while attempted in the relatively small and economically homogeneous
area of New England, proved the feasibility of co-opeération and au-
gured well for its general acceptance.

II

TRANSPORTATION ACT OF 1920

The authority of the Interstate Commerce Commission over inter-
state railroads was greatly extended in the Transportation Act. Among
other things, the Commission was glven control over consolidation and
pooling,® the issuance of securities,” and the construction and abandon-

17 AnnuaL ReporT, 1917, pp. 58-59.

38 27 1. C. C. 560 (1913).

19 Letter from John E. Benton to Charles E. Elmquist, President of the National
Association, dated January 29, 1919, Reprinted in SEnaTE ComMmITTEE HEARINGS ON
ExTENsION oF GovERNMENT ConNTROL OF THE RaiLRroaDs, 1919, Vol. I, pp. 752-754.

2049 1. C. C. 421 (1918).

22 The RaiLway AGe GazertE for December 7, 1917, commented editorially
as follows (pp. 1012-1013):

“The plan followed in the conduct of the recent hearing at Boston in the New
England rate advance case has made a very favorable impression upon railroad
officers and others who were present. . . . We believe the only really effective way
to accomplish the desired result would be to give the federal commission ex-
clusive jurisdiction over the rates of carriers subject to its authority, but until this
has been done, the commission’s plan represents a desirable attempt toward a com-
promise.”

22 Interstate Commerce Act, sec. §, pars. (1) to (9) incl. (U. S. C. tit. 49).

23 Interstate Commerce Act, sec. 20a, pars. (1) to (11) incl. (U. S. C. tit. 49).
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ment of lines.” Its power respecting car service and the routing of

traffic was broadened,” and it was instructed to fix rates so that the
carriers as a whole, under honest and efficient management, would earn
a fair return upon the aggregate value of the property used for trans-
portation service.” The Commission was given authority to prescribe
intrastate rates in order to remove undue prejudice against persons and
localities in interstate commerce or “any undue, unreasonable, or unjust
discrimination against interstate or foreign commerce.” * This provi-
sion writes into the statute the authority already exercised under section
3 of the earlier act and upheld in the Skreveport case, but, as judicially
construed, the provision goes beyond the doctrine of the Shreveport
case. The Commission has the affirmative duty to fix rates which will
permit the maintenance of an adequate transportation system, and the
prohibition of “unjust discrimination against interstate commerce” has
been interpreted to include substantial disparities in the levels of inter-
state and intrastate rates which cause a burden upon interstate commerce
through the failure of intrastate traffic to contribute a fair proportionate
share to the cost of maintaining an adequate transportation system.”
The -Commission can prevent both prejudice to specific interstate
localities and persons and the depletion of the revenues of the car-
riers caused by the imposition of unduly low intrastate rates by state
authority.

In order to safeguard the interests of the states and to utilize the
services of the state commissions in the administration of this more
comprehensive regulatory statute, whose provisions vacated some
powers formerly exercised by the states, Congress provided a legal
basis for co-operation between the state and federal tribunals.”® The
statutory authorization provides, first, that the Commission shall notify
interested states of all proceedings bringing into issue any rate, regula-
tion, or practice made or imposed by state authorities; second, that the
Commission may confer with state authorities with respect to the “rela-
tionship between rate structures and practices” of carriers subject tostate
and federal regulation, and may, under rules to be prescribed by it,
hold joint hearings “on any matters wherein the Commission is em-
powered to act and where the rate-making authority of a State is or

24 Interstate Commerce Act, sec. I, pars, (18) to (22) incl. (U. S. C. tit. 49).

25 Interstate Commerce Act, sec. I, pars. (10) to (17) incl. (U. 8. C. tit. 49).

26 Interstate Commerce Act, sec. 152 (U. S. C. tit. 49).

27 Interstate Commerce Act, sec. 13, par. (4) (U. 8. C. tit. 49).

28 Wisconsin R. R. Comm. v. C,, B. & Q. R. R,, 257 U. 8. 563, 42 Sup. Ct. 232
(1922).

2% Interstate Commerce Act, sec. 13, par. (3) (U. S. C. tit. 49).
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may be affected by the action taken by the Commission”; and, finally,
that the Commission may “avail itself of the cooperation, services, rec-
ords, and facilities of such State authorities in the enforcement of any
provision of this Act.” These provisions grant to the Commission in
broad terms the authorization sought by it and the state commissions.
In order that the state authorities may be aware of any proceedings
bringing into question their prescribed rates or regulations, the Com-
mission is required to give them due notice, thus insuring them an
opportunity either to intervene in behalf of local interests or to sug-
gest co-operative action. Joint hearings and conferences are provided
for at the discretion of the Commission. It was contemplated that the
method of harmonizing conflicting views through deliberations upon a
joint record, already successfully tried in rate cases prior to 1920,
would be employed as the regular procedure. Utilization of the facil-
ities and services of the state commissions, while not mandatory upen
the Commission, is designed to enhance the efficiency of administration
and to promote co-operation in general.

Having obtained the desired congressional authorization, the next
step was the working out of satisfactory arrangements for actual co-
operation. Early efforts to arrive at an agreement between the Com-
mission and the state commissions were not successful.” It was not
until the Supreme Court had upheld the Commission’s exercise of
authority over the general level of discriminatory intrastate rates and
had referred with approval to the use of the co-operative method in

30 The initiative was taken by the state commissions through the National Associa-
tion, but the attitude of the Commission precluded an agreement upon principles and
procedure. The Commission took the position that co-operation was inappropriate in
two classes of cases, namely, those in which a disparity between intrastate and interstate
rates was due to the requirements of state law which the state tribunal deemed itself
unable to alter, and those in which a rate disparity was caused by the action of the state
commission itself and in which it appeared as a party in the litigation. The representa-
tives of the National Association urged that these classes of cases were the very ones to
which the co-operative procedure should be applied in order that the exercise of federal
power might be avoided. There can be no doubt that Congress intended the inclusion
of the typical Shreveport case in the plan for co-operation. As the committee of state
commissioners stated:

“All of the discussion of cooperation which antedated the enactment of the
provisions of section 13 (3), of which we have any knowledge, went upon the
theory that frank and full discussion and comparison of information and views
would in a given case be likely to lead to common conclusions, either as to the
non-existence of discrimination, or as to the method by which it should be re-
moved.” PRoCEEDINGS, 1921, p. 309.
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intrastate rate cases,” that the Commission was willing to subscribe to
a formal plan.*

The final co-operative agreement deals primarily with the classes
of cases in which co-operation may be invoked and the procedure to be
followed. Prefaced by conciliatory statements concerning the common
purpose of state and federal control and the general aims of co-opera-
tion, the document mentions specifically certain types of cases which
may be handled co-operatively, and includes others in general terms.
Those enumerated are: rate cases before the Commission which involve
intrastate rates alleged to discriminate unjustly against interstate com-
merce or interstate rates whose modification may substantially affect
the relationship between state and interstate rate structures, rate cases
before state commissions in which decisions may affect intrastate-inter-
state rate relationships, applications for certificates of convenience and
necessity involving construction of new lines or abandonment of exist-
ing lines, and proceedings with respect to car service. But the plan also
mentions “any matter or proceeding where the one commission may be
of the opinion that matters of mutual concern are involved and where
cooperation may be had to advantage.” * Thus, no matters are specifi-
cally excluded from the co-operative arrangement; the general provi-
sions permit of the inclusion of practically any proceeding or adminis-
trative matter in which conflict of regulatory authority might occur.

Joint conferences and hearings are the forms of co-operative proce-
dure provided for in the agreement, which relates almost entirely to
rate proceedings. Since co-operation is a matter of agreement between
the interested commissions, the preliminary step must be notification of
pending proceedings and an exchange of views as to whether co-opera-

31 In Wisconsin R. R, Comm. v. C.,, B. & Q. R. R,, 257 U, S. 563 (n. 28, supra),
the Supreme Court stated (p. 591):

‘“‘In practice, when the state commissions shall recognize their obligation to main-
tain a proportionate and equitable share of the income of the carriers from intra-
state rates, conference between the Interstate Commerce Commission and the state
commissions may dispense with the necessity for any rigid federal order as to the
intrastate rates, and leave to the state commissions power to deal with them and
increase them or reduce them in their discretion.”

32 The original plan was formulated by 2 joint committee of state and federal com-
missioners in May 1922. A revised plan, extending the principle of co-operation to
virtually all regulatory matters and modifying the details of procedure slightly, was
adopted by the Commission and the National Association in October 1925. The co-
operative agreements are set forth in I. C. C, AnNuaL RerorTs: 1922, pp. 233-234;
and 1925, pp. 273-277-

33 CooPERATIVE AGREEMENT, ProcEDURE RECOMMENDED, par. 4 (L. C. C. An-
nuaL RerorrT, 1925, p. 275).
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tion shall be invoked. It is provided that either a state or the federal
commission may suggest co-operative action in any proceeding before
the other tribunal. If the commissions concur as to the desirability of
acting co-operatively, a joint conference is to be held to survey the
situation and to arrange for a joint hearing if such is deemed advisable.
If the case goes to trial, the next step is the holding of the joint hearing
“provided a proceeding or proceedings be pending before the State
commission in which action can be taken upon the common record.” **
The latter condition is easily met either through the institution of pro-
ceedings by the carriers or by the state commission on its own motion.**
A second prerequisite relating to the joint hearing is that state com-
missioners or their representatives shall not sit with members of the
Commission or its examiners in cases in which they appear as advo-
cates.”* The purpose of this rule is to harmonize the co-operative pro-
cedure with the well-founded legal doctrine of separation of the judicial
function from that of the advocate. It is intended to eliminate preju-
dice and partisanship on the part of the co-operating commissioners.
But the regulation, as stated in the agreement itself, does not debar a
state commission from “causing pertinent evidence to be presented in
any such case with respect to the matters in issue.” * Statutes of various

3% CooPERATIVE AGREEMENT, PROCEDURE RECOMMENDED, par. 1 (I. C. C. An-
NUAL REPORT, 1925, p. 275).

35 Tohn E. Beénton, Genéral Solicitor of thé National Association of Railroad and
Utilities Commissioners, comments as follows in Bulletin No. 92-1930, p. 2, reprinted
in PROCEEDINGS, 1930, pp. 142-143:

“The cooperative agreement . . . states the case where proceedings are pend-
ing before each commission as that in which a joint hearing should be had. .-. .
The condition, recognized as desirable in the case of cooperation, « « « is ordinarily
met by state commissions without difficulty. . . . In some cases in which the coop-
eration of state commissions with the federal commission is considered desirable by
both, it is not practicable, or perhaps even possible, to meet the condition as to the
pendency of proceedings before both, The agreement itself recognizes that there
may be ‘special cases where it may be found necessary or desirable to depart there-
from.” . . . In such cases cooperation may be arranged without regard to the pen-
dency of proceedings. Examples are Mutual Creamery Co. v. American Express
Co., 132 1. C. C. 207, Ex Parte 87, and the several No. 17,000 proceedings. In
these the fact that before various commissions no proceedmgs were pending was
not considered an 1mpcd1ment to cooperation by those commissions, and to their
representation upon cooperating committees.”

38 The prohibition is put delicately but clearly as follows: “It is our judgment ‘that
State commissioners or their representatives would not expect or desire to sit with mem-
bers of the Interstate Commerce Commission . . . in any case in which they appear as
advocates.,” CooPERATIVE AGREEMENT, PRocCEDURE REcoMMENDED, par. § (I. C. C,,
ANnNuUAL REPORT, 1925, p. 275).

37 CooPERATIVE AGREEMENT, PROCEDURE RECOMMENDED, par. § (L. C. C., An-
NUAL REPORT, 1925, p. 275).



No. 3 CooreraTioN IN RaiLroap REecuraTion 349

states require the state commissions to represent the interests of shippers
in proceedings before the Commission, but active co-operation by state
authorities does not preclude compliance with these laws. However,
it is presumed that the rate experts and attorneys of the state commis-
sions will participate in co-operative cases not in the capacity of litigants
but for the purpose of introducing evidence which will yield a richer
and more comprehensive record.*® The whole matter of partisanship
in the actual operation of the co-operative procedure raises some diffi-
cult issues and problems which will be treated at a later point in this
paper.*

Following the joint hearing, the accepted procedure contemplates
the holding of informal conferences by the co-operating state commis-
sioners and the federal commissioner or examiner, upon the issues and
the evidence developed in the common record. When a co-operative
case comes to oral argument before the Commission “it is to be under-
stood that the cooperating state commissioners will be expected to sit
with the Interstate Commerce Commission at the argument, if they so
desire, and afterwards to take part in a joint conference to consider the
disposition of the case.” *° In the final disposition of the case, therefore,
the co-operating commissioners have ample opportunity to deliberate
with and advise the members of the Commission. It is believed that
the personal contacts and exchange of ideas afforded by these private
and informal conferences will yield a better mutual understanding of
the issues and result in decisions which adjust conflicting points of view
in a manner satisfactory to both local and national interests.

The plan of co-operation, outlined above, is notable for its sim-
plicity and lack of rigid rules and regulations. It suggests a course of
procedure which is flexible and well calculated to bring the commis-

28 Note the following from John E. Benton in Bulletin Neo. 92-1930, Nat. As’n
of Railroad and Utility Com’rs, p. 4, reprinted in ProcEEDINGS, 1930, p. 145:

“The rule, however, does not prevent a state commission from permitting its
attorneys and experts to aid in developing the record by the preparation and pre-
sentation of evidence, and by briefing and arguing the same. . . . The design of
such participation, however, should be the same as is the design of the Interstate
Commerce Commission or of a state commission when it causes its own experts to
introduce evidence in a proceeding before itself alone. They do not appear in the
capacity of litigants or partisans, but to illuminate the record, and thus to enable
the commissioners more certainly to reach right conclusions.”

39 See PROCEEDINGS, 1925, PP. §4-67, for an interesting debate by the members
of the National Association of Railroad and Utilities Commissioners upon the question
of the propriety of state commissions performing the dual functions of judge and litigant
in co-operative proceedings.

 CoOPERATIVE AGREEMENT, PROCEDURE REcoMMENDED, par. 9 (I. C. C. AN-
nuaL RerorT, 1925, p. 276).



350 MicHican Law Review Vol. 33

sioners together on a common basis so that differences may be composed
and maladjustments averted. However, a system of rules and regula-
tions alone will not promote real co-operation. Working together for
the attainment of a common goal must “in the nature of things be of
the spirit,” a fact recognized in the co-operative agreement. In order
to appraise the system of co-operation which has evolved under the
accepted procedure, one must look to the way it has actually functioned.

III

CoOoPERATION SINCE 1920

Since the enactment of the Transportation Act, and particularly
since the promulgation of the original co-operative agreement in 1922,
co-operation has become an established practice in several of the more
important fields of regulatory activity. The formal co-operative pro-
cedure was designed primarily to deal with rate control, inasmuch as
independent action on the part of the state and federal tribunals
wrought the greatest injury to the shipping public and the carriers in
this field. But co-operative action has also developed in the regulation
of car service and extensions and abandonments under different and
somewhat less formal methods. Co-operation in all of these fields will
need to be examined. Accordingly, the method of co-operation, its
extent, the benefits derived from it, and its limitations will be taken up,
first as to car service matters, then as to extension and abandonment
cases, and finally as to rate cases.

1. Car Service Matters

Even in normal circumstances equitable rules and practices concern-
ing the quality and quantity of car service to shippers are of interest to
the public. In times of car shortage the problem of service and distri-
bution becomes a matter' of grave concern. Accordingly, the Commis-
sion has been vested with complete control over the carriers’ regulations
and practices relating to adequate car service in normal times, and has
been endowed with sweeping powers to suspend summarily existing
regulations and to dictate regulations for the operation of railway
equipment and facilities in the event of shortage of equipment, conges-
tion of traffic, or the existence of any other emergency requiring imme-
diate action.** By the exercise of this broad authority, the states are

41 Interstate Commerce Act, sec. 1, pars. (10) to (17) incl. (U. S. C. tit. 49).
See 1 SmarFMaN, THE INTERSTATE CommERCE CommissioN 235-239 (1931), for an
incisive analysis of the car-service provisions.
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precluded from asserting control over car service matters in interstate
commerce.** In fact, the assertion of control by the Commission inter-
feres with and actually prevents state regulation of car service and dis-
tribution in purely intrastate commerce. The reason for this sweeping
effect of federal orders is that both kinds of traffic depend upon the
same supply of cars for their movement, and it is virtually impossible
to assign cars for use in the one kind or the other. As the Commission
stated in the first case involving the assignment of cars to coal mines
in times of car shortage, a carrier “can not know when it transports
empty cars to the mines for loading whether such cars will be loaded
with intrastate or interstate traffic. Manifestly, it would be impossible
to assign cars separately for the two kinds of traffic, and an effort to
keep them separate in the movement of empties and of loads would
involve endless work and expense.” ** It is quite impracticable, there-
fore, to attempt to divide the regulatory authority on the basis of the
destination of the cars. Any rules or regulations promulgated for
equitable car distribution must apply to both types of traffic, and such
has been the practice of the Commission in the exercise of its authority.*
It should be noted, however, that the Interstate Commerce Act pro-
vides that nothing in the act shall impair the right of a state, in the
exercise of its police power, to require just and reasonable freight and
passenger service for intrastate business, “except in so far as such re-
quirement is inconsistent with any lawful order of the Commission.” **
In territory-where no order of the Commission is in force with respect
to the distribution of cars, the state commissions can make regulations
to protect intrastate shippers, and such orders will necessarily affect
interstate traffic, for the available cars will be allocated as between all
industries and shippers.

That the matter of car service and distribution is one of national
concern and can be handled adequately only by a national agency is

42 With few exceptions, state statutes relating to car-service and distribution regu-
lations affecting interstate transportation have been declared invalid by the United States
Supreme Court. See Chicago R. I. & P. Ry. v. Hardwick Farmers Elevator Co., 226
U. S. 426, 33 Sup. Ct. 174 (1913); Missouri Pacific R. R. v. Stroud, 267 U. S. 404,
45 Sup. Ct. 243 (1925).

48 Railroad Commission of Ohio v. Hocking Valley Ry., 12 1. C. Rep. 398 at
403 (1907).

44 Assigned Cars for Bituminous Coal Mines, 80 1. C. C. 520 (1923); 93 1. C. C.
701 (1924). Also, in the exercise of emergency powers, see: traffic congestion of 1920,
ANNUAL REPORT, 1920, pp. 11-25; coal strike of 1922, ANNuaL REPORT, 1922, pp.
9-16; Florida boom of 1925, ANNUAL REPORT, 1926, pp. 61-63; Mississippi flood,
AnnuaL REPORT, 1927, PP. 35-36.

4% Sec. 1, par. (17).
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not open to serious doubt. In making and enforcing rules with regard to
the distribution of cars as between large trunk-line carriers, the state
commission, with its limited territorial jurisdiction, would be quite in-
effective. In transportation emergencies, such as occurred in 1920 on
a nation-wide scale and such as arise in various sections of the country
from time to time because of strikes, booms, and seasonal demands for
the movement of such commodities as fruits, grain, and coal, it is patent
that only a centralized organization with the power to control and
co-ordinate the whole of the nation’s transportation facilities can effect
a free and orderly distribution of commodities. But close supervision
is of paramount importance in order to secure good service continu-
ously. Unlike the fixing of a schedule of rates, which virtually en-
forces itself after the schedule has been settled, the quality of service
is affected by a whole series of acts, large and small, performed by
shippers and by individuals in the employ of the carriers. To control
all these acts, an administrative organization is required which main-
tains close contact with situations throughout the country and which is
capable of adjusting difficulties with promptness and ingenuity.

The state commissions have felt from the beginning that it is
impracticable for the Interstate Commerce Commission to attempt to
supervise the distribution of cars as between individual shippers
throughout the United States, and that shippers should be able to
appeal to governmental agencies within reasonable reach to enforce
car service rules. But while they have been unsuccessful in any attempts
to increase their authority,* they have been drawn into the picture by
the Commission itself through the avenue of co-operation, direct or
indirect.

Because car shortages and emergencies arise sporadically and make
necessary only the occasional mobilization of regulatory forces, direct
co-operation is less frequent than it is in rate and extension and aban-
donment proceedings. However, it was stated by the Commission in
the Annual Report for 1926 that “in matters affecting car service nearly
all of the States have lent us their aid. In some no occasion arose, and
in others more than one.” * Co-operation was had by the Commission

48 The National Association of Railroad and Utilities Commissioners adopted reso-
lutions in 1923, 1924 and 1925, urging Congress to amend the Interstate Commerce
Act in such wise that the state commissions could make reasonable orders and regula-
tions, not in conflict with federal laws or orders, requiring cars within their borders to
be equitably distributed to both interstate and intrastate shippers. PrROCEEDINGS, 1923,
P- 277; 1925, p. 386.

*7 ANNuAL RePORT, 1926, p. 1.
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in six car-service cases in each of the years 1926 and 1927; ** in more
recent reports it is mentioned that no co-operation was had in such
cases. But indirect co-operation on the part of the state commissions
is more or less continuous. This is given through their participation in
the work of the Regional Shippers’ Advisory Boards, voluntary organ-
izations of shippers functioning under the auspices of the Car Service
Division of the American Railway Association.

The transportation breakdown which occurred in 1920 will serve
as an example of the way in which the state commissions have aided
the Commission and the public. Due to the unprecedented traffic con-
gestion and upon appeal by the carriers, the Commission invoked its
emergency powers and required carriers, among other things, to for-
ward traffic by the most available routes regardless of routing, to sus-
pend conflicting car-service regulations and rules, and to allocate empty
equipment among the lines in a prescribed manner. In order to obtain
full and accurate information with respect to traffic conditions through-
out the country, particularly at important gateways, the Commission
organized terminal committees in thirty railroad centers. These com-
mittees were composed of a federal service agent, who acted, as chair-
man, and representatives of the shippers, the carriers, and the state
regulatory commission. In addition to keeping the Commission advised
as to conditions and needs, the committees were expected to do that
which could be done informally to relieve congestion and to facilitate
the movement of commodities. According to the Commission, “these
committees played an important part in relieving the unprecedented
congestion.” ** Although the immediate purpose for their organization
passed with the return to normal, the committees were continued for a
time in order to insure the fullest co-operation between the carriers and
the regulatory bodies.”

8 AxnuaL RerorT, 1926, p. 1; 1927, p. 65.

*® ANNUAL REPORT, 1920, p. 16.

80 Several other instances of co-operation are worthy of note, With the resumption
of mining in the Pennsylvania bituminous coal fields following the strikes of the union
coal miners and railroad shopmen in 1922, it was found necessary to supervise the ship-
ments of coal out of the state in order to facilitate the movement and to secure equitable
distribution of loadings to the various important consuming destinations. The Commis-
sion established co-operative relations with the Pennsylvania Commission to achieve
these ends, certain agents of the state body being appointed federal agents to perform
the function of designating the class of priority for interstate shipments. Thus, advan-
tage was taken of the expertness of state officers with respect to local service problers
and the wasteful duplication of facilities was avoided. (AnxuaL REeporT, 1922, pp.
g-16.) The Wisconsin Railroad Commission and the Interstate Commerce Commis-
sion conducted a joint investigation with respect to complaints of unsatisfactory service
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Since 1927 the Commission has divided the country into fifteen
zones for the purpose of administering car-service provisions, and a
service agent has been assigned to each zone-with headquarters at an
important terminal. This makes it possible for the agent to keep in
close touch with commodity movements, the supply of equipment, and
car distribution, and to note abnormal circumstances and adjust matters
of dispute between carriers and shippers. According to W. P. Bartel,
Director of the Bureau of Service, the relations between the service
agents and the state authorities are very friendly and mutually advan-
tageous. When complaints of poor service or disputes are brought to
the attention of the state commissions, they often appeal to the service
agents for assistance. In like manner the state officials render assistance
to the service agents.

Indirectly the state commissions and the Interstate Commerce
Commission co-operate in service matters through the operations of
the Regional Shippers’ Advisory Boards. These boards, thirteen in
number, are comprised of shippers within designated operating terri-
tories. They meet at three-month intervals for the purpose of cen-
sidering economic and transportation conditions, settling differences
between shippers and the railways, effecting 2 more even distribution
of commodities, and estimating the car requirements for the succeeding
ninety days.”* It appears that the efforts of the boards, particularly in
analyzing transportation requirements for the future and leveling out
the volume of distribution, have been of great value to the carriers in
avoiding car shortages at the sources of production,.and congestion at
consuming points.”* From their inception the Interstate Commerce

in the transportation of livestock. The commissions found that the complaints were
well-founded and through informal negotiations with the railways succeeded in obtain-
ing readjustments of practically all livestock schedules from shipping points in Wisconsin
to the livestock markets of Chicago and other cities. Loading at a more satisfactory time
in the day, shortening the time en route, and eliminating in some cases the necessity for
feeding in transit constituted substantial relief to the farmers of the state. (AnNuAL
RePORT 1930, p. 46.) A similar case involved the attempts of the commissions of
Florida, Alabama and North Carolina to secure express refrigerator carload service in
the transportation, of, strawberries and dewberries from the South to the North in place
of the regular freight service, thus cutting down the time in transit. Failing in their
cfforts, the state. commissions appealed to the federal Commission, who investigated the
situation and ordered the establishment of the improved service. Transportation of
Strawberries by Express, 151 1. C. C. 553, 156 L. C. C. 4 (1929).

51 For a-statement of the objects of the Regional Shippers’ Advisory Boards, see
ProceepINGs oF THE Trans-Missouri-Kansas SuippERs’ Apvisory Boarp, 13th Reg-
ular Meeting, March 16, 1926, p. 3.

52 Note the following:

“The 13 regional advisory boards of the American Railway Association have
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Commission has endorsed their program and has predicted valuable
contributions to the improvement of railway service.”® Agents of the
Bureau of Service of the Commission attend their meetings quite regu-
larly, with the intent of acquainting themselves with current and antici-
pated developments and of rendering aid in the carrying out of specific
projects. The information concerning commodity production and dis-
tribution and transportation requirements brought together by these or-
ganizations is of value to the regulatory agencies. Moreover, to the
extent that service problems are attacked and solved through joint
action of shippers and carriers, the Commission is relieved of mediatory
and regulatory tasks which doubtless it is pleased to relinquish.*

The state commissions fit into this general picture, as already
pointed out, through their participation in the activities of the Regional
Advisory Boards. Representatives of the state commissions within the
jurisdiction of each board are members-at-large in practically all cases.
As such they usually attend the meetings and participate in the delib-
erations, even if they do not play an active part in the functioning of
the boards. But in 2 number of the shippers’ organizations — particu-
larly in the Middle West, where car supply is a real problem at times

manifested even greater activity during the past year than before, demonstrating
further the value of this form of cooperation between industry in general and the
railroads in maintaining efficiency in railway service. . . . Prompt loading and
unloading of cars, and the more efficient utilization of freight cars through heavier
loading, have received serious consideration, to the benefit of shippers and receivers
of freight as well as of the railroads. . . . Through the advisory boards, estimates of
freight-car requirements for both seasonal and regular-moving freight are being
obtained. These national forecasts, issued quarterly, have not only proved valuable
to the railroads in planning the mobilization of their equipment to meet the needs
of industry, but they also are being used quite extensively as indicators of business
trends. It is, moreover, in part due to the efforts of these organizations that freight
is delivered today in approximately one-half of the time required eight years ago.”
1 ComMmERCE YEARBOOK, 1930, p. 569.

5% The Commission has said: “Both carriers and shippers are thus in position to
understand more clearly each other’s problems, and through this meeting on common
ground can harmonize their differences. As a result better transportation service seems
assured.” (AnnuaL Report, 1923, p. 54.) Again: “Much good has been accom-
plished and better transportation service secured through these cooperative efforts. OQur
service agents work in close cooperation with these boards, and attend the meetings
whenever practicable to do so.” [bid., 1924, p. 63.

54 In practical administration probably the closest contacts of the Commission are
maintained with the parent organization, the Car Service Division of the American
Railway Association. It is through the Car Service Division that car service rules are
devised and agreed upon by the railways, subject to the approval of the Commission,
and their observance urged and enforced. The representatives of the two service
agencies exchange information and co-operate in the solution of such specific problems
as those attending the seasonal movements of grain and citrus fruits.
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— the members of state commissions have taken a most active part,
even the leading rdle in some instances.” Thus, some state commissions
have aided substantially in developing good transportation service, and
have been of assistance to the Car Service Division and the Interstate
Commerce Commission.®

Summarizing briefly, it has been noted that although the Interstate
Commerce Commission has occupied the field of car-service regulation
to the exclusion of the states even as regards intrastate commerce (when
federal orders are in effect), the state commissions participate in the
regulatory process through co-operation. Directly, they have assisted
in the handling of emergency situations, and have worked with the
Commission in the investigation and disposition of car-service matters
both informally and formally. Indirectly, the state regulatory bodies

55 For example, Chairman Clyde M. Reed of the Kansas Commission, Commis-
stoner H. G. Taylor of Nebraska, and Chairman Burr of the Florida Commission have
occupied the posts of chairmen of the Trans-Missouri-Kansas Board, the Central West-
ern Regional Board, and the Florida Advisory Board, respectively.

56 Note the following from an address by Mr. H. G. Taylor, Manager of the
Public Relations Committee of the American Railway Association:

“In the creation of these Advisory Boards the railroad commissions particu-
larly of the Missourl and Mississippi valleys were substantial factors in the pioneer-
ing work that was necessary and in the support to these organizations which was
essential in making them a success at the beginning. This was true of practically
all the commissions from Texas north until we reached North Dakota. . . . Pro-
CEEDINGs OF THE NORTHWEST SHiPPERS' Apvisory Boarp, 28th Meeting, July
23, 1929; p. 14.

The emergency situation created by the Florida boom of 1925 and 1926 af-
fords a specific example of leadership and co-operation by state authorities. Because of
the unprecedented volume of traffic destined for Florida East Coast points and the
inadequacy of facilities, it became necessary to place an embargo upon all carload freight
moving into Florida, with the exception of food, perishables, and petroleum products.
Representatives of the Federal Bureau of Service and the Car Service Division worked
with the carriers and the receivers of freight in an effort to straighten out the transpor-
tation tangle, but it seems that the potent factor in bringing order into the situation was
the work of the Florida Advisory Board of Shippers and Receivers of Freight, organized
by the Florida Railroad Commission and the Car Service Division. The Advisory Board,
with Chairman Burr of the state commission as chief executive, established operating
machinery for controlling the volume of traffic, for the division of available transporta-
tion equitably among all receivers, and for the improvement of facilities. Permits for
the movement of goods were issued by the carriers on the basis of the information
assembled and supplied by the Advisory Board, The system was eminently successful
in meeting the problem, and a large share of the credit for the beneficial results seems
to be due to the Florida Railroad Commission, whose chairman participated most
actively in the ‘work of the Advisory Board. I. C. C. AnnuaL RerorT, 1926, pp.
61-63; Railroad Commission of Florida, ANnuaL RePorTs: 1925, pp. 28-30, 15-21;
1926, pp. 20~25; PROCEEDINGS oF THE FLORIDA DivisioN oF THE SOUTHEASTERN
Apvisory Boarp, 4th Meeting, May 15, 1926, p. 15.
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have co-operated through their activities in the Regional Shippers’
Advisory Boards. Through these practical expedients the state com-
missions have voluntarily served the Commission in matters touching
closely the interests of local shippers. Being conversant with local sit-
vations, the state commissions are in a position to do effective work in
devising and enforcing regulations for local car distribution and in
adjusting tangled local traffic conditions.

However, it is unlikely that the state commissions will play more
than a supplementary part in this field. With the development of
extensive field services by the Car Service Division of the American
Railway Association and the Bureau of Service of the Interstate Com-
merce Commission, the needs in this direction are fairly well taken
care of. These agencies not only maintain reasonably close contact with
local situations, but are so centralized and unified as to be able to con-
trol and supervise the distribution of the nation’s total supply of rail-
way equipment and services in the interests of all shippers and con-
sumers.

2. Extension and Abandonment Cases

Investing the Commission with control over new construction and
abandonments has had the effect of divesting the states of practically
all authority over interstate carriers in this field.* This was undoubt-
edly in the best interests of effective regulation. The close relationship
between property investment of carriers and their financial status re-
quires that the regulatory agency having responsibility for the adequacy
and efficiency of the transportation system be given complete control
over matters affecting the carriers’ financial resources. Nevertheless,
questions of constructing or abandoning rail properties may be of great
local concern, and state regulatory bodies, having intimate knowledge
of local conditions and being appreciative of local interests and needs,
should have a part in their consideration and disposition.*®

57 Two decisions of the Supreme Court are significant. In Texas v. Eastern Texas
R. R, 258 U, 8. 204, 42 Sup. Ct. 281 (1922), the Commission was upheld in its
authorization of the abandonment in interstate commerce of an interstate carrier’s entire
line located wholly within the state of Texas. Authority to permit abandonment of
intrastate operations was denied, for after discontinuance of interstate service no shortage
in earnings could burden interstate commerce. It was held in Colorado v. United States,
271 U. 8. 153, 46 Sup. Ct. 452 (1926), that the Commission has the authority to per-
mit the total abandonment of a branch line located wholly within a state, owned and
operated by an interstate carrier.

88 It is worthy of note that in order to ensure the proper consideration of local
interests, the Interstate Commerce Act [sec. 1, par. (19) ] provides that a copy of every
application for an extension or abandonment of line must be filed with the governor of
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The Commission has recognized this fact, and has realized from the
beginning that the state commissions can be of material assistance to it
in this regard. Co-operative relations with the state commissions were
established in this field as early as 1920, and the Commission was able
to state in its Annual Report for that year that “the cooperation ex-
‘tended us by the state authorities in these matters has, in general, been
prompt, cordial, and helpful.” *® This type of co-operation was, then,
already well established some two years before an agreement between
the state and federal commissions was reached concerning co-operation
in rate cases.

Pursuant to the statutory provision that the Commission may avail
itself “of the cooperation, service, records and facilities of . . . state
" authorities,” ® the most common method of enlisting the services of
the state commissions is to invite them to hold the original hearings.
The hearings are usually held by the full state commission or 2 mem-
ber thereof, although in a few instances it has been noted that an exam-
iner of the state tribunal is assigned to the task. Testimony is taken
and transcripts, together with the exhibits, are forwarded to the Com-
mission. Recommendations as to the disposition of the cases are usually
accompanied by a detailed analysis of the evidence and a statement of
the reasons for the suggested decision.

Another practice, although not common, is for members of state
commissions to sit with examiners or members of the Interstate Com-
merce Commission. Federal commissioners were assisted by state com-
missions in the hearings on the proposed abandonments of the Boston
& Maine in New England,” and the hearings on certain construction
applications in the state of New Mexico.”® The former proceedings
involved a portion of the mileage contained in the Boston & Maine’s
proposed plan for the abandonment of about one thousand miles of
line, and because the contemplated action seemed to be so important
and far-reaching to both the carrier and New England interests, Com-
missioner Meyer sat with the New Hampshire and Massachusetts
Commissions in order to obtain a thorough understanding of the situa-
tion.

each state affected, that notice of the application must be published in some local news-
paper, and that the appropriate state authorities may make representations deemed
proper for preserving the rights of their people.

%% ANNvUAL REPORT, 1920, p. 33.

€ Interstate Commerce Act, sec. 13, par. (3) (U. 8. C. tit. 49).

%1 Abandonment of Branches by B. & M. R. R,, 105 L. C. C. 13 (1925); 105
1. C. C. 68 (1925).

82 Proposed Construction of Line by C., C. & M. R. R., 94 L. C, C. 676 (1925);
Construction of Extension by N. M. C. Ry., 99 L. C. C. 389 (1925).
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That the co-operative method bulks large in the handling of exten-
sion and abandonment proceedings is evidenced by the fact that in the
ten-year period following the enactment of the Transportation Act, the
state commissions held hearings in 330 cases.®® The total number of
applications for certificates for construction and abandonment within
the period, 1920 to 1930 inclusive, including those denied, issued, or
dismissed, was 931.* In determining the ratio of cases heard by state
commissions to the total number of cases disposed of by the Commis-
sion, it should be noted that a large percentage, probably about 35 per
cent, is handled without formal hearing, some abandonment and a
large number of construction applications being uncontested. Of the
cases in which formal hearings were actually held, therefore, some-
thing over one-half were handled in co-operation with the state com-
missions. ,

The extent to which the Commission has accepted the findings and
recommendations of the state commissions is important evidence of
the effectiveness of the co-operative method. The Commission has
repeatedly pointed out that it has followed the recommendations in
a great majority of cases.”® A review of the cases verifies this state-
ment. Of the 160 abandonment cases in which hearings were held by
the state commissions, recommendations were made in 9§ cases. These
were accepted in whole or in large part by the Commission in 77 cases
and rejected in only 18 instances. With regard to construction cases,
co-operation was had in 82 proceedings, and of the 54 recommenda-
tions, 44 were accepted and 10 rejected.”® The disparity between the
total number of cases heard by the state commissions and the number
of recommendations is due to the fact that in some cases no formal
recommendations as to disposition are made.

The making of recommendations to the Commission is not re-

8], C. C. AxxuaL RerorTs, 1920 to 1930, incl, The period under considera-
tion really extends from March 1, 1920, to October 31, 1930, something like ten years
and eight months, However, the Commission had heard only nine cases and had de-
cided none up to November 1, 1920.

¢4 1. C. C. Axnvuar ReporTs, 1920 to 1930, incl.

8 See, for example, ANNUAL REPORTS: 1921, p. 173 1927, p. 4; 1933, P. 37.

8 These figures were taken and compiled from the volumes of the Finance Re-
ports issued from 1920 to 1930, inclusive, the cases being those decided up through
October 31, 1g30. It may be observed that only 242 co-operative cases are included in
the above data, whereas the Annual Reports of the Commission indicate 330 for the
period. This difference is accounted for by the fact that the Commission’s figures deal
with hearings in individual finance applications, whereas the writer’s compilations relate
to the number of reports, several applications occasionally being consolidated for hearing
and decision.
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stricted to proceedings in which the state commissions have held the
hearings. Recommendations may be made in proceedings in which no
hearings are required. Where hearings are not held by the state com-
missions it is probably true that their recommendations are less valu-
able. However, the record of acceptance by the Commission is quite
as good In the period under consideration recommendations were
made in 67 abandonment cases and in 107 construction cases; they
were accepted by the Commission in 56 and 95 cases, respectively.™”

The degree to which the Commission has acted in accordance with
the recommendations of the local regulatory agencies indicates that
substantial weight has been given to their suggestions in reaching final
decisions. This is to be expected in cases where state commissioners
make impartial analyses of the facts and exercise sound judgment.
Their knowledge of local situations is very apt to be superior to that
of administrative officers far removed from the scene and too busy
to go beyond a survey of the record in the proceedings. The aid of
the state authorities is particularly valuable in proceedings involving
the construction, abandonment, or unified operation of facilities of
interstate carriers within great metropolitan areas such as New York
or Chicago. For example, the New York Central sought authority to
improve its facilities through the abandonment and new construction
of lines within New York City. The Commission granted the appli-
cation on the recommendation of the state commission. Although
Commissioner Eastman entertained a somewhat different opinion with
regard to the proper construction and ownership of the facilities, he
concurred in the result. His remarks concerning the inadequacy of his
knowledge of the situation and his reluctance to oppose the granting
of the application are illuminating. He stated in his concurring opin-
ion: *

“In view of the tremendous amount of time which has been
devoted to this project by the municipal, State, and railroad rep-
resentatives and their agreement upon the plans which we are in
effect asked to approve, and in view of my very inadequate

87 Mr, Justice Brandeis, in his opinion in Colorado v. United States, 271 U. 8.
153, 167, 46 Sup. Ct. 452, 455 (1926), sets forth comparable data with respect to the
acceptance of recommendations of state authorities in abandonment cases decided prior
to February 18, 1926.

68 New York Central R. Co. Abandonment, 158 L. C. C. 309 at 312 (1929). For
similar cases in which the recommendations of the California Commission were accepted,
see Unified Operation at Los Angeles Harbor, 150 1. C. C. 649 (1929); Acquisition
and Construction by Alameda Belt Line, 105 I. C. C. 349 (1926).



No. 3 CooperATION IN RairLroap REGULATION 361

knowledge of the situation, I would not be justified in setting
my opinion against theirs, even if I had a more positive convic-
tion with respect to the project than I now entertain,”

However, most abandonment and construction cases relate not
to metropolitan areas, but to less populous communities scattered
throughout the nation. Here, also, the opinions of the local author-
ities are highly regarded. When in 1925 the Boston & Maine, having
been in a precarious financial condition for over a decade, sought to
abandon the whole or portions of some sixteen unprofitable branch
lines located in the states of New Hampshire and Massachusetts, the
Massachusetts Department of Public Utilities participated in the hear-
ings and conveyed extended recommendations to the Commission con-
cerning the branch lines located within Massachusetts.** The cases
involved the difficult task of weighing the benefits of continued opera-
tion to particular communities against the “burdens and retarding
effect” of such operation upon the development of the Boston & Maine
system as a whole. As the Interstate Commerce Commission stated:
“In all of these cases we are confronted with a great number of local
issues as well as with the problem of deciding the question of what
will ultimately benefit the greatest number to the largest extent.” ™

The Massachusetts Commission reviewed the evidence and recom-
mended that permission be granted to abandon four branch lines and
portions of two others, a total mileage of approximately 35 miles.
Substitute motor service was to be maintained by the carrier where
conditions warranted such service. Public convenience and necessity
were deemed to require the operation of the balance of the mileage
under consideration, about 51 miles of line. However, negotiations
undertaken by the state commissioners with the railroad resulted in
the formulation of plans for curtailment of service and other operating
economies on these lines, which were expected to effect substantial
reductions in the cost of operation. The decisions of the Commission ™
were in strict conformity with the recommendations of the Massachu-
setts Commission, with the result that needless expenditures were
eliminated and service reasonably required by the public was re-

99 T etter from the Massachusetts Department of Public Utilities to the Interstate
Commerce Commission, July 25, 1925, REcorp, Finance Docker No. 4353; #bid.,
July 15, 1926, Recorp, Finance DockeT No. 5096.

7 B, & M.-R. R. Abandonment of Branches, 105 I. C. C. 68 at 69 (1925).

" B, & M. R. R, Abandonment of Branches, 105 I. C. C. 68 (1925); Abandon-
ment by B. & M, R. R, 117 L. C. C. 679 (1927).
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tained.”® The activity of the local authorities in working informally
with the railroad in the removal of wasteful services was a significant
factor in the proceedings and suggests the possibilities of the co-opera-
tive plan in this direction.

Likewise, sound analyses of applications for the construction of
new lines have been forwarded to the Commission in an impressive
number of cases. Frequently, very complicated situations arise where
two or more carriers seek to extend their lines into areas that are
deemed to require railroad service, and the recommendations of the
state commissions serve as valuable guides in reaching decisions. For
example, in a proceeding involving the applications of the Northern
Pacific and a subsidiary of the Great Northern to construct extensions
of their lines into the same general area in eastern Montana, the Mon-
tana Commission held the hearing and issued a comprehensive report.
It found that the construction of a line was in the public interest, but
that undue duplication of facilities would result if both lines were
built; it recommended the granting of the petition of the Northern
Pacific.” The factors which led to the support of the project of the
Northern Pacific were, among others, the probability of greater net
earnings despite the greater mileage required, and the practically
unanimous endorsement of the communities to be served. The decision
of the Commission adopted the well-reasoned opinion of the Montana
Commission.™

It is to be expected, of course, that the Commission will not accept
recommendations of state commissions in all cases.”” Indeed, one

72 There have been numerous instances where, at the suggestion of the state com-
mission, authorization to abandon has been denied or deferred until some future date.
This has given the patrons of the line an opportunity to show whether with their co-
operation and patronage financial results will improve, or, if the situation seems hope-
less, an adequate opportunity to devise means of securing substitute transport service.
See, for example: Abandonment of Red Mountain Branch by N. P. Ry, 86 I. C. C.
609 (1924), 99 1. C. C. 618 (1925); Abandonment of Line by C., M. & St. P. Ry.,
99 L. C. C. 493 (1925), 162 L. C. C. 89 (1930); Abandonment of Portion of South-
ern Ry, 117 1. C. C. 47 (1926).

%8 Report of Montana Board of Railroad Commissioners, Recorp, Finance
Docker No. 5941.

74 Construction by Northern Pacific Ry., 124 I. C. C, 547 (1927). For a similar
proceeding involving the applications of four carriers to construct approximately 677
miles of main line and branches in the so-called South Plains area of Texas, see Con-
struction by Ft, Worth & Denver South Plains Ry., 117 I. C. C. 233 (1926). The
result conformed with the recommendations of the Texas Commission in part,

78 Counsel for the parties in a proceeding often appeal to the Commission’s—past
record in adopting the great majority of recommendations of state commissions when
the recommendation conforms with their views. See Abandonment by Detroit & Mack-
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would be skeptical of the co-operative arrangement if all recommenda-
tions were accepted, for it would indicate the subordination of the
federal agency to the wills of the states, a result repugnant to the idea
of a responsible, centralized regulatory system. Not all opinions of
state commissions are based upon impartial analyses of the facts or the
application of sound principles. Abandonment cases appear in which
the recommendations of the state commissions have given undue
weight to local need for service, and have neglected losses incurred
and their effect upon system revenues as a whole.

When the abandonment of a railroad in its entirety is in issue and
the showing of a sustained loss is made, it is well established law as
well as sound economic doctrine that the constitutional guarantee of
due process of law precludes enforced operation.” Yet decisions have
been recommended by the state commissions which would have
amounted to confiscation, thus making impossible their acceptance by
the Commission.” However, the great majority of abandonment ap-

inac Ry., 138 L. C. C. 576 (1928). An elaborate argument for the acceptance of a
state commission’s opinion was made in the petition for rehearing in Construction of
Line by Jefferson Southwestern, 76 I. C. C. 778 (1923); 86 1. C. C. 796 (1924).
It was first pointed out that the members of the Illinois Commission were charged by
statute with the duty of familiarizing themselves with transportation conditions and the
needs of the public throughout the state, and that because of the limited territory they
were more intimately acquainted with local conditions than the federal Commission
could possibly be. It was stated:
“The members of the Illinois Commission heard the evidence in the case,
« » « Obviously they enjoy an advantage in weighing the evidence and reaching a
proper conclusion upon it over the members of Division 4 of the 1. C. C., who
wrote the report and who heard not a syllable of the testimony and probably never
met a single witness who testified in this case. It is hardly disrespectful to suggest,
when we bear in mind the multitude of duties and the magnitude of the tasks
confronting the I. C. C,, that no member of Division 4 even saw the transcript,
much less read the evidence in this case.”” Petition for Rehearing, Recorp, Fi-
Nance Docker No. 2556.
76 Railroad Commission of Texas v. Eastern Texas R. R., 264 U. 8. 79, 44 Sup.
Ct. 247 (1924), and cases there cited: Brooks-Scanlon Co. v. Railroad Comm. of Lou-
isiana, 251 U. S. 396 at 399, 40 Sup. Ct. 183 at 184 (1920) ; Bullock v. R. R. Comm.
of Florida, 254 U. 8. 513, 520, 41 Sup. Ct. 192, 194 (1921). Mr. Justice Van
Devanter stated in the Eastern Texas case (264 U. 8. at 85):
“The company, although devoting its property to the use of the public, does
not do so irrevocably or absolutely, but on condition that the public shall supply
sufficient traffic on a reasonable rate basis to yield a fair return. And if at any time
it develops with reasonable certainty that future operation must be at a loss, the
company may discontinue operation and get what it can out of the property by
dismantling the road.”
™7 In Abandonment of Wyoming & Missouri River Ry., 131 L. C. C. 145 (1927),
the state commissions of South Dakota and Wyoming recommended the refusal of a
certificate to a carrier operating 17.64 miles of line which had not earned its operating
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plications relate to branch lines and as the law stands today a carrier
has no absolute legal right to abandon an unprofitable branch line,™
unless perhaps the operation of this line so depletes the revenues of
the company as to render. the operation of the whole unprofitable.
Administrative tribunals invested with the authority to determine
what public convenience and necessity require may exercise discretion
in the matter within comparatively wide limits. Some proceedings
relating to branch line abandonments, particularly of those carriers
that are operated profitably as a whole, involve extremely close ques-
tions. Often it is difficult to ascertain whether or not a particular seg-
ment of line is operated unprofitably. Railway cost accounting has not
been developed to the point where precise calculations can be made.
Hence, there may be disagreement as to the actual existence of alleged
losses. But state commissions have advised the denial of applications
where it was clearly shown that the operating expenses and overhead
charges properly allocable to a branch line greatly exceeded the operat-
ing revenues assigned to it on a mileage basis. They have been over-
zealous in their effort to protect the interest of the local shipper, and
have recommended the denial of certificates on grounds that do not
bear close scrutiny ™ or for reasons that have no direct relation to the
question of abandonment.** The Commission, functioning within the

expenses since 1910, In view of the general lapse of agriculture in the region and the
increased utilization of motor trucks, it seemed clear that there was no hope of profit-
able operation in the future, Similarly, in Abandonment of Hawkinsville & Florida
Southern Ry., 70 I. C. C. 566 (1921), the Georgia Commission suggested the denial
of the application of the receiver to abandon the g3-mile line. It was shown that a
deficit of $408,643.97 had been incurred from June 1, 191 3, to December. 31, 1920,
and that patrons of the line could be served by adjacent carriers. The superxor court
of Bibb County, Georgia, had previously decreed “that the further operanon of the
properties of the defendant Is useless and wasteful and should be terminated in order
that the properties and estate of the defendant should not be needlessly consumed,” and
had directed that authorization to abandon be sought.
78 In Public-Convenience Application of G. B. & W. R. R, 70 L. C. C. 251
(1921), the Commission stated the rule of law as follows (p. 253):.
“It has uniformly been held that the cessation of a particular service is not to
be justified merely because it results in a loss, considered by itself, and that con-
sideration must be given to the business as a whole. Atlantic Coast Line v. N. Car,
Corp. Com., 206 U. 8. 1; Mo. Pac. Ry. Co. v. Kansas, 216 U. S. 262; Puget
Sound Traction Co. v. Reynolds, 244 U. 8, 574. ...
7® See, for example, Abandonment by Chicago & Alton R. R, 117 L. C. C, 711
(1927) ; Abandonment of Line by El Paso & §. W. R. R,, 150 L. C. C. 577 (1929);
Minneapolis, St. P. & S. S. M. Ry. Co. Abandonment, 162 1. C. C. 175 (1930);
Abandonment of Line by C., M. & St. P. Ry., 82 L. C. C. 274 (1923).
8¢ Abandonment by C., M. & St. P. Ry., 162 L. C. C. 449 (1930). The Wis-
consin Commission conceded that the operation of the five-mile portion of line by the
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bounds of the law relating to confiscation, cannot accept the recom-
mendations of state commissions in these instances.

In cases relating to new construction, also, it is manifest that state
commission suggestions cannot be accepted at all points. While public
regulation cannot eliminate all risk of failure of enterprises, this
should be one of the major ends in view in the granting of certificates
for new construction. Whether a proposed line will be able to secure
within a reasonable time sufficient traffic to pay the cost of rendering
the service is always a leading issue. It is to be expected, therefore,
that the Commission would refuse authorization for the construction
of a line, of which it could say: “Our conclusion is that the project
has not been well studied, that the engineering features are not suffi-
cently known, that the construction cost has been much underesti-
mated, that the line would have no considerable value as a through
route, and that it would not have enough traffic to justify its construc-
tion in whole or in part.” * Yet the New Mexico Commission had
recommended that permission to construct the line be granted.” A

Milwaukee was most unprofitable, but fastened on the point that its abandonment would
result in a longer mileage for rate-making purposes between Milwaukee and Beloit and
points beyond. Traffic had been routed over an alternative line of road in the past and
the same service was to be rendered in the future. The state tribunal appealed as
follows:

“This commission does not feel that the Milwaukee Road should be permitted
to select a longer mileage route, when they have a shorter mileage route that could
and should be maintained. Wisconsin furnishes a great deal of business to the Mil-
waukee Road and this commission feels that the state s entitled to some considera-
tion in return. , . . REecorp, Finance DockeT No. 7704.

%1 Public Convenience Application of C., C. & M. R. R,, 86 L. C. C. 18 (1923).
A new company proposed to construct a line of about 550 miles in length in the state
of New Mexico, the railroad to be operated in conjunction with a 1200-mile proposed
project in Mexico.

2 Recorp, Finance Docker No. 2626. Excerpts from the Exceptions to the
Examiners’ Report, filed by the Attorney and Financial Agent of the applicant (#64d.),
indicate the nature of the scheme and its sponsorship:

“2, If a section of the country, needing development as badly as the one
through which the proposed road would go and the builders are deprived of all
constitaitional rights by two examiners, who have no other interest in the matter
other than the salaries which they draw, then it is time for us to revert more closely
to the constitution where every man has the same right under the law. . . .

4. Just because the examiners cannot see tonnage sufficient to earn a fair
return on the investment, is that a reason for turning down the application? None
of our great railroad systems have had tonnage on paper to take care of a fair re-
turn on the investment and none of our great railroad systems which have had
coal, iron, copper, lead, zinc, gold, silver, alum, agriculture, horticulture and stock
raising and in fact everything that makes for tonnage and a great industrial cen-
ter, have been junked. The Orient cannot be a concrete example because she has
but very few of those things on her entire line as enumerated above.”
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further question to be considered in determining public convenience
and necessity is whether the proposed line of railroad will parallel and
compete with existing carriers, thus serving -only a local demand and
interfering with the welfare of railroads already in the field. It is
apparent that an established interstate carrier can serve a region to
better advantage through the extension of its lines than can a strug-
gling short line railroad already operating or a new company contem-
plating construction and operation. But the state commissions have
not always taken adequate account of this phase of the problem. They
have been wont to recommend the approval of applications from the
first carrier willing to enter the field.®® A sounder appreciation of the
general public interests has precluded their acceptance by the Com-
mission.

The-foregoing facts and considerations point to the benefits and
limitations of co-operation in the disposition of extension and aban-
donment cases. The chief benefit is, of course, that co-operation fur-
nishes a method whereby better adjustments may be made between
national and local interests. State commissions are afforded an oppor-
tunity to suggest decisions in their capacity of quasi-judicial bodies.
These recommendations form a part of the record and serve to inform
the Commission, far removed from the scene of the controversy and
without an intimate knowledge of the conditions surrounding the case,
of a decision that a local regulatory agency regards as sound and just
after a careful review of all the evidence.

That the Commission has seen fit to adopt the suggestions of the
states in the majority of cases might suggest that the paramount au-
thority has been relaxed in deference to the state commissions. But an
examination of the evidence and recommendations in individual cases
seems to show that sound judgment has been exercised by the Com-
mission. The record of the Commission’s disposition of abandonment
and construction applications indicates that the Commission has not
been unduly lenient in either type of case.*

88 See Construction by Aroostook Valley R, R., 105 I. C. C. 643 (1926); Con-
struction by Northern Oklahoma Rys., 111 L. C, C. 765 (1926); Construction by
Reader R. R., 131 L. C. C. 51 (1927). In the latter proceeding, the Arkansas Rail-
road Commission recommended the approval of the application of the Reader Rail-
road, then operating 23.5 miles of road, for a 63-mile extension into territory sur-
rounded by six large and established carriers, no point in the region being more than
15 miles from an existing road. The record showed that economic development in the
territory could and would be taken care of by the carriers in the field.

8¢ In the eleven-year period, 1922 to 1932, inclulive, of the 687 abandonment
applications embracing 11,260 miles of railroad, 586 applications, involving 9,652
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Other benefits, requiring no elaboration, are the informal solution
of local problems through personal contacts and conferences between
state agencies and the carriers, of which the work of the Massachusetts
Commission is a good example; and the administrative relief accorded
the Commission through the delegation to the state commissions of
the hearings in individual proceedings.

The functioning of the co-operative method in the field of exten-
sions and abandonments has also revealed some distinct limitations
upon its effectiveness. They result from the character of the recom-
mendations made by the state commissions, both as to their quality
und quantity. In the first place, co-operation can only be made an out-
standing success if unprejudiced decisions are rendered by the state
commissions. Despite the willingness of the Interstate Commerce
Commission to give weight to their opinions because of their knowl-
edge of local conditions, it cannot do so unless all factors of the public
interest have been taken into account.

In the second place, the failure of the state tribunals to make rec-
ommendations in a very considerable percentage of the cases which
are heard by them constitutes a great weakness in the procedure. Fail-
ure to advise means that the Commission does not receive the benefit
of a judicially determined local point of view and co-operation be-
comes simply the routine task of taking evidence for the Commission.
Off hand, one would expect that state commissions would welcome this
opportunity to express opinions in cases concerning trackage located
within their jurisdictions. The explanation of the failure to seize this
opportunity is not always the same. Perhaps sometimes the state com-
missions have difficulty in reaching conclusions in closely contested
tases, but probably more often the explanation is to be found in legal
restrictions or in considerations of political expediency. The Texas
Commission has held hearings in abandonment cases but has made
no recommendations, the reason being that a Texas statute pro-
hibits the abandonment of lines of railroad.”” The New Hampshire

miles of line, were granted; 52 applications, involving 916 miles, were withdrawn or
dismissed; and 31 applications, involving a total of 672 miles, were denied, During the
same period, of 481 applications for the construction of new lines or the extension of
existing lines, involving 21,067 miles of line, 290 applications, involving 9,775 miles,
were granted; 76 applications, involving 4,397 miles, were dismissed or withdrawn;
and 72 applications, involving 5,899 miles, were denied, AnnuaL REPORTS, 1922-
1932. Thus, the Commission has denied only about 6 per cent of the mileage sought
to be abandoned, and has granted about 46 per cent of the mileage which the carriers
seught to construct.
8 Railroad Commission of Texas, 38th AnnuaL ReporT, 1929, p. 14.
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Commission declined to render a decision in the case involving the
abandonment of certain branch lines by the Boston & Maine, because
the legislature had gone on record as opposed to-the abandonment of
any rail lines in New Hampshire.* In other instances the lack of
recommendations may be explained on the ground that although a
state commission deems a certain decision to be justified on the basis
of the facts, it may be regarded as unwise to suggest such a holding
because the state commission is obligated to defend its citizens in pro-
ceedings before the Commission or because of the possibility of ad-
verse criticism by the electorate.”” But whatever the reasons, the fail-
ure of the commissions to make recommendations tends to reduce the
effectiveness of co-operative action.

3. Rate Cases

The crux of the conflict between the nation and the states is to be
found in the field of rate regulation. Both the historical background
of co-operation and the terms of the co-operative agreement itself
which outline the method of joint hearings and conferences applicable
in rate proceedings * indicate that co-operation was designed primarily
to perfect the regulatory process in this sphere. The chief test of its
value must lie, therefore, in the results accruing from its operation in
the field of rate control.

(a) Extent of Cooperation — Examples

It has become the settled policy of the Commission to invite the
assistance of the state commissions both in cases involving specific

86 The New Hampshire Commission sat with Commissioner Meyer in the pro-
ceedings (Abandonment of Branches by B. & M. R. R,, 105 1. C. C. 13), but informed
him of the action of the legislature in a letter of December 17, 1924 (REcorp, FINANCE
Docker No. 4475). Commissioner Meyer sent a copy of the tentative report in the
case and suggested that, “If you cannot express yourselves officially but feel that you
can give me personally the benefit of your individual and unofficial views, I shall ap-
precxate that” (Letter of October 30, 1925, #574.) But the New Hampshlre Com-
mission replied, “We do not feel, under the circumstances, that it would be wise for
us to make any comment or suggestions.” Letter of November 3, 1925, #4id.

8 In recommending the granting of the application of the Northern Pacific to
abandon its Boulder-Elkhorn Branch, the Montana Commission aroused considerable
feeling on the part of officials and citizens of the state (Correspondence, Recorp, Fi1-
Nance Docker No. 5595). The Commission reversed the decision of the Montana
Commission and of the federal examiner by denying the petition of the carrier in
Abandonment by N. P. Ry., 124 1. C. C. 657 (1927). In view of this experience it is
unlikely that the Montana Commission will endorse further abandonments, unless they
are clearly in accord with the views of the politically most powerful officials and citizens:
of the state.

88 See pp. 347 to 349, incl,, supra,
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charges, that intrastate rates discriminate against interstate commerce,
and in general rate investigations covering the whole country or classi-
fication territories thereof. Practically all of the state commissions
have accepted these opportunities to participate in the determination
of issues affecting intrastate rates. From the promulgation of the co-
operative agreement in 1922 to the end of 19235, 41 state commissions
had co-operated in proceedings in which the relationship between
interstate and intrastate rates was involved.*® Subsequent years, under
the modified and stronger agreement, have yielded a substantial num-
ber of cases involving interstate-intrastate rate relationships, there be-
ing 51 in 1926, 28 in 1927, 28 in 1928, 26 in 1929, 22 in 1930, 20 in
1931, 22 in 1932, and 14 in 1933.%°

There has also been active co-operation, usually through the me-
dium of committees representing large groups of states, in many of
the general rate investigations conducted since 1920. These include
Increased Rates, 1920, Express Rates, 1922, Southern Class Rate
Investigation,” Fifteen Per Cent Case, 1931,”* and the numerous in-
quiries instituted pursuant to the Hoch-Smith Resolution.”® At the
present time the state commissions are co-operating with the Commis-
sion in its investigations of passenger fares and surcharges *® and of the
carriers’ petition for increases in freight rates.”

The operation of the co-operative system in the important field of
rates and charges can be illustrated by a consideration of some typical
cases. First we shall consider a case under section 13, to wit, one in
which a complaint is brought alleging that intrastate rates in force in
a particular state are unjustly discriminatory against persons and local-
ities in interstate commerce or against interstate commerce in general.

A recent proceeding, Rates on Petroleum and Its Products in Mon-
tana,” was of this type. Acting independently of the Commission, the
Montana Board of Railroad Commissioners instituted in 1928 an in-

81, C. C. AxnuaL RErPorT, 1925, pp. 1-2.

1. C. C. AnnuaL REePorT, 1926, p. I3 1927, p. 65; 1928, p. 61; 1929, p
673 1930,p 745 1931, p. 815 1932, p. 355 1933, p. 32.

1. C. C. 220 (1920).

22 83 I C. C. 606 (1923); 89 1. C. C. 297 (1924).

98 100 I. C. C. 513 (1925); 109 I. C. C. 300 (1926); 113 1. C. C. 200
(1926); 128 1. C. C. 567 (1927).
( % 178 I. C. C. 539 (1931); 179 I. C. C. 215 (1931); 191 L. C. C. 361
1933).

’ ”) No. 17,000, Rate Structure Investigation.

98 Passenger Fares and Surcharges, No. 26,550.

o7 Ex Parte 115.

%8 176 L. C. C. 707 (1931).
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vestigation into the prevailing rates on intrastate traffic in refined and
crude oil. The proceeding resulted in-substantial rate reductions, aver-
aging 28.3 per cent on refined oil, 24.9 per cent on low-grade prod-
ucts, and 8.3 per cent on crude oil. Following the issuance of the order
of the Montana Board, effective April 17, 1929, complaints were filed
by the carriers and the Commission instituted an investigation as to
the reasonableness of interstate rates applying from Wyoming refining
points to Montana destinations and as to the alleged discriminatory
character of the 1929 scale of intrastate rates in Montana. Here were
the makings of a typical conflict between the Commission and a state
commission, -with the Commission pursuing an independent inquiry,
finding unjust discrimination against interstate commerce, and issuing
an order requiring the carriers to increase intrastate rates. Such a fed-
eral order would have “frozen” the intrastate rates, that is, removed
them from the jurisdiction of the state commission until the state com-
mission formally acquiesced in the changed level and the Interstate
Commerce Commission rescinded its order. And the Commission
could not regulate them further, except on another discrimination
complaint, because it has no original jurisdiction over intrastate rates.
In other words, with federal orders in force, intrastate rates cannot
be modified or adjusted to meet changing economic and transportation
conditions.

But instead of allowing matters to take this unsatisfactory course,
the Montana Board reopened its docket for rehearing the local with
the federal case and the whole matter was heard co-operatively upon
a common record. The investigation disclosed that the interstate rates
from Wyoming points to Montana destinations, assailed by shippers as
unreasonably high and defended by the carriers, ranged from about
39 to 49 per cent above the 1929 scale of Montana rates. This evidence
plus the showing of diversion of traffic from refineries in Wyoming
and loss of revenue to the carriers made it apparent that unjust dis-
crimination prevailed. However, the evidence submitted with respect
to the cost of rendering service and comparisons with refined oil rates
in other territories also convinced the Commission that the assailed
interstate rates were too high. Hence, substantial reductions in the
interstate rates were ordered. But the Montana single-line scale on
refined oil averaged about 11.5 per cent lower than the interstate scale.
A similar disparity existed with respect to low-grade petroleum prod-
ucts. Because of these rate disparities, the Commission made the find-
ing that unjust discrimination against interstate commerce prevailed
and would continue to prevail until the intrastate rates in Montana
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were increased. Like findings were made by the Montana Board
and a readjustment in intrastate rates was made effective simulta-
neously with the change in interstate charges.

It is noteworthy that through joint action a situation which had
been created by independent action on the part of each commission
was easily corrected. The interstate rates, found by the Commission
to be not unreasonable in 1925, were declared to be unreasonably high
for the future on a later record. Likewise, the intrastate rates, pre-
viously found to be proper by the Montana Board, were admitted
to be too low on the more recent and more comprehensive record. The
two sets of rates were brought into proper alignment when a record
was co-operatively made and the issues jointly considered. This action
eliminated the necessity for the exercise of federal authority over the
internal commerce of the state and prevented disharmony between the
two regulatory bodies.”

Of a second type of co-operative proceeding, a general rate in-
vestigation, none affords a better example than the Southern Class
Rate Investigation.® This was a proceeding of significance, for though
sweeping readjustments had been made prior to this time, never had
the freight rate structure of a whole classification territory been made
the subject of intensive investigation. The purpose was not to affect
the aggregate revenues of the carriers, but to institute a class rate
structure which would be as simple as possible, be in conformity with
the public interest, and be free from undue prejudice.

Intrastate rates were not brought formally within the scope of the

® Effective adjustments of interstate-intrastate controversies have been made in a
large number of cases. See, for example, Minimum Carload Weights on Hogs, 81 1. C,
C. 373 (1923); lola Cement Mills Traffic Assn v. A. W. Ry, 87 L. C. C. 4351
(1924) ; Nebraska Livestock Case, 89 I. C. C. 444 (1924); Oklahoma Corporation
Commission v. A. & S. Ry., 69 1. C. C. 207 (1922), 101 1. C. C. 116 (1925). For
lists of formal cases handled co-operatively in recent years, see reports of the Committee
on Co-Operation between Federal and State Commissions of the National Association
of Railroad and Utilities Commissioners, PRoCEEDINGS: 1930, pp. 133-134; 1931, pp.
51-525 1932, p. 6555 1933, P 472.

2% Docket No. 13,494. Reported in 100 I. C. C. 513 (1925); 109 1. C. C. 300
(1926); 113 L. C. C. 200 (1926); 128 1. C. C. 567 (1927).

‘The United States is divided into three major classification territories, known
as Official, Southern, and Western. Official territory includes, with certain minor ex-
ceptions, that portion of the United States lying norz4 of the Ohio River and of a line
drawn from Ashland, Kentucky, through Roanoke and Lynchburg to Norfolk, Virginia;
and east of Lake Michigan and 2 line drawn from Chicago, through Peoria, to St. Louis,
thence to the mouth of the Ohio River. The Southern classification governs the terri-
tory south of Official territory and east of the Mississippi River. Western classification
territory embraces the remainder of the United States, roughly the territory west of
Chicago and of the Mississippi River south of St. Louis.
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investigation, although the railroads had urged their inclusion along
with the interstate rates. Nevertheless, it was one of the major intents
of the Commission that the ultimate result would be the establishment
of a greater degree of harmony between the interstate and intrastate
rates within Southern territory. Accordingly, it was recognized that
“it will be necessary for the Commission to fix interstate class rates
which may serve as a reasonable and proper guide to the State com-
missions in the adjustment of the intrastate class rates.” *** This was
essentially true. It was common knowledge that the interstate struc-
ture was chaotic, many important interstate rates being unduly low be-
cause of existing or past water, rail, and market competition. In
such circumstances it was not difficult for a state commission to find
particular rates with which favorable comparisons of intrastate rates
could be made, and in many instances, justifiably. From a revenue
point of view, however, it was clear that the intrastate rates of a num-
ber of states — notably Georgia, Virginia, North Carolina, and South
Carolina — were unduly depressed and yielded proportionately less
revenue than the rates on interstate traffic.’®® Nevertheless, the first
step in the process of harmonization was, as the Commission observed,
to establish 2 uniform and equitable scale of-rates for interstate appli-
cation.

In order to fix a satisfactory scale of interstate rates and to secure
the application of the same’scale on intrastate commerce, the state com-
missions were invited to co-operate with the Commission. A committee
of state commissioners, five in number, was appointed by the state
commissions. It included commissioners from the states of Georgia,

101 100 I. C. C. 513 at 519 (1925).

Class rates are the rates applicable upon each of the various classes of freight
established by the governing classifications referred to in the preceding note. For con-
venience, individual items of freight are classified according to such considerations as
space occupied, value, risk, volume of tonnage, nature of equipment required, and
governing competitive conditions. In Southern classification territory, for example,
articles are now assigned to twelve classes, and the rates for each class scale downward
from Class 1 to Class 12, the rates on Class 12 being 17.5 per cent of the first class
rates. Commodity rates, on the other hand, are rates quoted upon single items which
have been removed from the classification lists and accorded special treatment.

102 The evidence of record showed clearly that there existed a substantial disparity
between interstate and intrastate rates. The traffic tests of 1922, which disclosed the
revenues of the railroads under the existing rates and the carriers’ proposed rates,
showed that revenue from interstate traffic would have been increased by 13.5 per cent
under the proposed higher rates. When the proposed rates were applied to intrastate
traffic, a revenue increase of 36.3 per cent was shown, nearly three times as great in
terms of percentages, 100 L. C. C. 513 at 596 (1925).

By comparing the average per cent of increase on intraterritorial traffic moving
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Alabama, Florida, Virginia, and North Carolina.®® These commis-
sioners sat throughout the hearings and the oral argument, and par-
ticipated in the conferences relating to the final disposition of the case.
They did not function in an advisory capacity with respect to the aspects
of the investigation relating to interterritorial rates with Official terri-
tory, for clearly it would have been unfair to the shippers and state
commissions of Official territory for the commissions of the South to
exert influence with regard to these rates when this territory was not
represented. But as regards intraterritorial rates, both interstate and
intrastate, the committee worked closely with Commissioner Eastman
and the examiners who assisted him.

Although intrastate rates were not included on the formal docket
in the case, evidence concerning them was freely taken in order that a
clear picture of the whole situation might be obtained. The state com-
missions, even though acting in an advisory capacity, were permitted
to present evidence, and they availed themselves of the opportunity to
present much valuable data. It was the practice for rate experts and

interstate with the percentages of increase on intrastate traffic, the carriers were able to
compare the existing level of class rates in each state with the average level of interstate
rates in Southern territory. The results were as follows [100 I. C. C. 513 at 598-599

(1925) ]:
July Test November Test

Alabama 96.36% 938.80%
Georgia 82.36 77.72
Kentucky 91.61 100.58
Louisiana 100.52 100.25
Mississippi 93.62 98.62
North Carolina 71.17 71.68
South Carolina 82.12 84.75
Tennessee 97.04. 97.49
Virginia 76.26 ...,

108 The co-operating commissioner from North Carolina, Commissioner Maxwell,
resigned from the co-operating body because he regarded the carriers’ proposals for the
adjustment of rates to Carolina territory as “unconscionable.” He said: . . . I am
persuaded to ask your permission to retire . . . that I may take squarely the position
which the character of these proposals seem to force my sense of propriety to assume
and which my obligations to the shippers of North Carclina impose,— that of a direct
adverse party to the carriers in the trial of these issues.” (Letter to Commissioner East-
man of June 5, 1922, Record, Docket No. 13,494, Vol. 12.) Commissioner Eastman
accepted the resignation with keen regret. He said: “. . . we are sure that your decision
has been reached reluctantly and from a sense of what you believe to be your duty; but
this does not lessen our regret, for we feel very strongly that cooperation between Fed-
eral and State authorities is essential in the public interest, particularly in the regulation
of railroad rates, and we have not only hoped but have been and still are confident that
good results will flow from the cooperation which has been inaugurated in this proceed-
ing.” Letter to Commissioner Maxwell of June 9, 1922, #53d.
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attorneys of the state commissions to submit testimony at the hearings
and to argue orally before the joint tribunal. The purpose, of course,
was to make the record as comprehensive and illuminating-as possible.
Commissioner Eastman, in assenting to the introduction of evidence by
the state commissions, was careful to point out that it should not pre-
clude the state commissioners from considering the entire record from
the point of view of impartial judges with the public interest at heart.
He said: “We assume, of course, that any such evidence will be intro-
duced for the purpose of making the record as complete as possible
and will in no way hinder the state commissions, in their cooperation
with us, from considering the entire record from the standpoint of the
general public interest which both they and we represent.” ***

Three questions present themselves with respect to the functioning
of the co-operative method in the conduct and disposition of the pro-
ceeding. First, in what ways did the co-operating commissioners actu-
ally aid the Interstate Commerce Commission? Second, what influence,
if any, did the state commissioners exert upon the final decision? Third,
did the state commissions readjust their intrastate rate structures in
conformity with the interstate rate structure approved in the decision
of the Commission? Evidence bearing upon these queries will be con-
sidered.

Commissioner Eastman, in his noteworthy report for the whole
Commission, states that the co-operation of the state commissions was
of “notable aid” in the conduct of the investigation. Since the aid and
advice of state commissioners must come largely through the exchange
of ideas in conferences and since no public records of these are kept,
it is difficult to ascertain the extent and character of their aid. How-
ever, some evidence is at hand. For example, subsequent to confer-
ences which Commissioner Eastman had held with the members of
the co-operating committee after the oral argument, the Commissioner
outlined his plan for disposing of the case and requested a further con-
ference prior to submitting his report to the whole Commission.*” Two
points of some significance were raised. First, he pointed out that rates
to Florida peninsula points were not shown, but that his plan was to
prescribe all-rail and water-rail rates to each of three or four groups
within Florida, the rates to be fixed somewhat above the interstate
scale for Southern territory. He requested the advice of Commis-

104 T etter to Commissioner Perry of Georgia, Chairman of the Cooperating Com-
mittee, dated May 4, 1922, Record, Docket No. 13,494, Vol. 1a.

195 L etters of June 6, 1925, to Commissioners Perry, Patterson, and Burr, 1922,
Record, Docket No. 13,494, Vol. 1k.
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sioner Burr of Florida with respect to the division of Florida into
groups and the rates which should be prescribed. Second, he asked the
Georgia Commission to consider carefully the boundary lines which
he had marked out as between certain groups within the state of Geor-
gia. Apprehension was expressed lest various towns and communities
had been separated which ought to have been included in the same
group. These were matters of local concern primarily, concerning
which the state commissioners could render invaluable advice.

The state commissions were also of assistance in the supervision of
the elaborate traffic test conducted by the carriers in 1924,* and the
handling of the rate adjustments for the short or weak lines. Most of
the short or weak lines were situated wholly within the boundaries of
single states and it was the view of the Commission that their financial
needs could be better ascertained by the individual state commissions.
Many of these carriers had already been granted fourth-section relief
because of financial exigencies, which enabled them to meet the compe-
tition of standard lines at junction points and to charge higher rates to
intermediate points.*** The Commission made a general finding which
named the short or weak lines and provided that arbitraries over the
prescribed interstate scale be granted on both local and joint hauls.
Each individual road was free to propose the arbitraries deemed neces-
sary to insure a livelihood. The Commission said:

198 The traffic test consisted in the application of the rates recommended in the
proposed report to actual movements of traffic in order to ascertain the effect upon the
revenues of the carriers. It was necessary for the carriers to calculate many thousands
of distances, which required checking by the Traffic Bureau of the Commission. Com-
missioner Eastman requested the state commissions to become familiar with the details
of the traffic test, which resulted in a meeting of the traffic experts of the statc com-
missions, the carriers, and the Commission, and assistance in the large task of checking
the distances.

1062 A word of explanation with respect to the nature of fourth-section relief and
the arbitraries granted the weak lines may be helpful. Section 4 of the Interstate Com-
merce Act provides that it shall be unlawful for any carrier to charge any greater com-
pensation for the transportation of passengers or property “for a shorter than for a
longer distance over the same line or route in the same direction, the shorter being
included within the longer distance.” However, the Commission may give relief from
the operation of this section, After appropriate investigation, the Commission is author-
ized, with certain restrictions, to permit justifiable departures from the general rule
laid down in this so-called long-and-short-haul clause.

Arbitraries are rate increments in excess of the rates applicable over standard
railways which the weak roads were permitted to charge. The purpose of allowing
these higher rates upon the weak roads was, of course, to enable these carriers to earn
greater revenues than they would have earned under the standard rates.
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“It is our hope that the State commissions will then bring to
our attention cases, either before or after the rates become effec-
tive, where the rates so proposed appear to be unjust and-unrea-
sonable or where the four-section relief which has been granted or
is sought ought, in their opinion, to be withdrawn or withheld.
Shippers served by these lines will, of course, be at liberty also to
make complaint, but we hope that they will in the first instance
bring such complaints to the attention of the State commissions,
for we are desirous, particularly in the case of these little lines, of
having the advice and help of the State authorities.” ***

The second query, above proposed, relates to the influence which
the co-operating commissioners exerted upon the final disposition of
the issues. It is impossible to ascertain the exact weight accorded their
views. Yet there is convincing evidence that real weight was attached
to the views of the state commissioners in connection with the central
matter of the level of the interstate scale of rates. As one would antici-
pate, the carriers proposed the highest scale of class rates and the high-
est percentage relationship on classes below the first of any suggested
by the parties to the proceeding. After the traffic test of 1922, which
showed a very substantial increase in revenue under the carriers’ pro-
posed rates, thie carriers were prepared to accept the lower percentage
relationships between classes as proposed by the shippers but still urged
the acceptance of their distance scale. The Southern Traffic League and
the state commissions of Tennessee and Mississippi proposed distance
scales which were considerably lower than that of the railroads.’*® With
these proposals before it the Commission proceeded to prescribe a dis-
tance scale for intraterritorial application within the South.

Because class rates in Southern territory were already high as com-
pared with rates in the adjoining Official territory, it was thought to
be inadvisable to increase them. Commissioner Eastman pointed out
that making the scale of class rates high had the effect of increasing
the number of commodity rates, whereas simplification of the Southern
tariffs required the elimination of many of the classification exceptions
and many of the less-than-carload and carload commodity rates. But
“even more important,” in the language of the Commission’s report,
‘s the matter of harmony between interstate and intrastate rates. Any

197 y00 1. C. C. 513 at 654 (1925).

1%8-For a comparison of the proposed scales, see Appendix 4, 100 L. C. C. 513 at
711 (1925) A distance or mileage scale is a schedule showmg increases in rates for
increases in the distance over which freight is moved. The rates, although they increase
directly, usually do not increase proportionately, with increases in the distance.
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attempt to increase materially the present general level of class rates
within the South would imperil the opportunity to secure harmony
through cooperative action.”** This was truc with respect to the
shorter distances particularly, although another reason advanced for
keeping these rates down was the vulnerability of short-haul distribu-
tive traffic to motor-truck competition.

It is apparent from the Commission’s statement with regard to the
guiding influences in determining the distance scale that the views of
the co-operating commissions and the desire for uniform rates on class
traffic throughout the South were substantial factors in molding the
final decision. The interstate scale which was prescribed was in large
measure a compromise between the proposed scales of the railroads, the
shippers, and the state commissions,** and did not differ greatly from
those in effect in some of the southern states.””* Moreover, it appears
that the co-operating committee was in agreement with Commissioner
Eastman as to the distance scale to be prescribed and the collateral is-
sues involved in the case.™™

The final question concerns the extent to which the state commis-
sions accepted the decision of the Commission. It was generally as-

199 100 I. C. C. 513 at 645 (1925).

110 Sae Southern Class Rate Investigation, Second Supplemental Report on Recon-
sideration, Appendix K-2, 113 L. C. C. 200 at 207 (1926), for the distance scale
finally approved by the Commission. This scale is substantially lower than that pro-
posed by the carriers for the shorter distances but higher for distances above 800 miles.

111 'That there was no great disparity is evidenced by the comments of some of the
state commissions. The Mississippi Railroad Commission stated that the level of class
rates (interstate) was somewhat lower than the existing intrastate level, excepting the
proposed cancellation of less-than-carload commodity rates, which latter would result in
substantial increases in transportation costs in the state (21st Report, 1927, p. 8). The
Alabama Public Service Commission stated: “So far as strictly class-rate traffic is con-
cerned, the proposed rates will mean a general reduction in this state.” (38th Annual
Report, 1927, p. 328.) The Florida Railroad Commission said that first and second
class rates were increased slightly, but that there were reductions in the rates on other
traffic, so in general there was no increase in revenues (32d Annual Report, 1928, pp.
7-8). In Georgia, Virginia, and the Carolinas, where the intrastate rates had been
depressed considerably more than in the other states, the interstate scale required an
upward adjustment of the intrastate class rates.

2 1n a letter to Commissioner Eastman of June 15, 1925 (Record, Docket No.
13,494, Vol. 1k), it was stated:

“We take this opportunity to thank you for the courteous, patient, and pains-
taking manner in which you have conducted this investigation. The burden of the
responsibility has necessarily been upon you and the great amount of time and
effort which you have devoted to this case is fully appreciated by us. We are
gratified that we have been able to reach an harmonious agreement upon your pro-
posed report and await with much interest your advice as to date for final confer-
ence with the full Commission.”
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sumed at the start of the investigation that the state commissions would
readjust their rate structures to conform with the structure decided
upon for interstate traffic. This assumption was supported by the evi-
dence of record, for no witnesses for the carriers or the shippers de-
fended the existing lack of uniformity in intrastate-intérstate rate rela-
tionships. The Commission, in so far as the effect of rate changes upon
revenues was taken into account in reaching its conclusion, proceeded
upon the assumption that intrastate rates would be revised. With the
discrepancies and inconsistencies in the interstate rates ironed out,
intrastate revisions could be easily made.

The readjustment of interstate class rates, which required 2 thor-
ough-going reorganization of the rate structure, became effective on
January 15, 1928. Pursuant to applications filed by the carriers with
the commissions of the southern states, similar readjustments were
made effective on intrastate traffic on the same date in Alabama, Geor-
gia, and Kentucky. Other states, with the exception of North Carolina,
followed with voluntary readjustments, so that by February 11, 1930,
intrastate class rates within Kentucky, Tennessee, Alabama, Mississippi,
Georgia, Florida, South Carolina, and the portions of Virginia and
manner as interstaté rates.™® This meant the application of the so-
called X-2 interstate scale to.class traffic and.the adoption of the South-
ern Classification in states that had previously had their own, but it did
not mean the cancellation of exceptions to classification and less-than-
carload commodity rates that the carriers had prayed for. These were
to be eliminated by the carriers in interstate commerce after confer-
ences with shippers, since the Commission had found no justification for
them. Pending the outcome of such action, the majority of state com-
missions postponed investigation and decision.** As regards the weak

18 Virginia Corporation Comm. v. A. & R. R. R, 161 L. C. C. 273 at 282
(1930).

114 Georgia and Florida, for example, denied the applications for the present, but
indicated that investigations into the matter would be made in the future (Georgia
Public Service Commission, 56th Annual Report, 1929, p. 123; Florida Railroad Com-
mission, 32d Annual Report, 1928, p. 20). The Alabama Public Service Commission
allowed the cancellation of many statutory commodity rates, classification exceptions,
and less-than-carload commodity rates in the original proceeding, and later, upon fur-
ther investigation, eliminated nearly all except those sought to be retained by the
carriers (4oth Annual Report, 1929, p. 159).

Some doubt has been expressed as to whether all classification exceptions will
be removed voluntarily. In a letter to the writer of May 4th, 1931, Mr. J. E. Tilford,
Chairman of the Southern Freight Association, said:

“With the exception of North Carolina it was not necessary to appeal to the
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and short line carriers, the statc commissions permitted.arbitraries based

upon the differentials prescribed by the Commission for application to
the Florida peninsula.

The North Carolina Commission denied the petition of the carriers
for application of the interstate scale to intrastate traffic. This would
have required an increase of approximately 24 per cent in the existing
rates. Such an increase was claimed to be unfair to shippers because of
the state’s proximity to the lower-rated Official territory. It was denied
on the further ground that it would compel the utilization of motor-
trucks.”®® The refusal to act led to the filing of a discrimination com-
plaint with the Interstate Commerce Commission by the Corporation
Commission of the neighboring state of Virginia.** The subsequent
investigation revealed a wide spread between the interstate rates
between Virginia and North Carolina points and the intrastate rates
within North Carolina, which could not be justified on the ground of
dissimilar transportation conditions within Virginia-Carolina territory.
Preferential treatment to intrastate shippers of North Carolina having
been “abundantly shown,” Commissioner Eastman concluded that “a
findiag of undue prejudice and preference is inescapable.” *** An order
removing this unjust discrimination was entered, but it was withdrawn
when the North Carolina Commission, “after consultation with [the

Interstate Commerce Commission in connection with the intrastate rates, although
it is proper to state that a number of the southern states made exceptions to the
application of the rates on certain commodities. We may find it necéssary to take
these exceptions to the Commission under Thirteenth Section proceedings at a
later date.”
118 North Carolina Corporation Commission, 25th Biennial Report, 1929~1930,
A
116 Virginia Corporation Comm. v. A. & R. R. R,, 136 L. C. C. 173 (1927) 3
161 1. C. C. 273 (1930); 165 I. C. C. 31 (1930); 169 I. C. C. 728 (1930). Itis
mterestmg to note that the Vu'gmla Commission joined with the North Carolina Com-
mission in assailing the new interstate scale as being unreasonably high. It was the con-
tention of these states that they should constitute a “buffer territory” between the
Southern and Official territories, with rates approximately 10 per cent less than the
Southcrn scale. Portions of Kansas and Missouri had been treated in this manner in the
Consolidated Southwestern Cases. The Virginia Commission granted the increases in
intrastate rates rather reluctantly. It stated inter alia:
“While it may well be that it would not be unreasonable or unjust to pre-
scribe for intrastate application in Virginia in Southern Classification territory
class rates lower than those hereinafter prescribed which are the same as those
prescribed for interstate application in Southern territory . . . , yet for the present
in order to remove any question of undue or unjust discrimination against inter-
state commerce . . .” such rates will be prescribed and governed by Southern
Classification. Case No. 3102, Report of Virginia Corporation Commission, 1929,
p. 6 at 10.
17 161 1. C. C. 273 at 278 (1930).
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Governor] and representative groups of shippers of the State, includ-
ing the best legal talent,” agreed to put non-discriminatory rates into
effect, and thus retained its jurisdiction over purely intrastate rate mat-
t ers-lls

Co-operation was, therefore, an important factor in securing a sound
and uniform rate structure in Southern territory. The presence of the
state commissioners in an advisory capacity made it certain that local
interests would be adequately considered in the creation of the larger
interstate adjustment. Having had a part in the hearing of the testi-
mony and the deliberations pending the final decision, and having come
to an agreement with regard to the disposition of the manifold issues
involved, the state commissions were prepared to act in accordance with
the decision of the Commission. Uniform interstate and intrastate class
rates were established, and a source of conflict between the state and
federal commissions eliminated. Only the recalcitrance of North Caro-
lina, which made further litigation necessary, marred the smooth opera-
tion of the co-operative plan.

(b) Benefits of Cooperation
One of the advantages-of co—operation, viewed by many regulatory

officiais as the chief advantage, is the avoidance of conflict between the
state and federal commissions. The authority of the Commission to
control intrastate rates which discriminate against interstate commerce
unjustly has been clearly established, but the assertion of federal power
over intrastate rates is not an altogether desirable course. In the first
place, it engenders animosity between the regulatory agencies, which is
not only undesirable per se but hinders the dispassionate consideration
of issues and policies upon their merits. In the second place, it reduces
the effectiveness of rate control because federal orders have the effect
of ousting the state commissions from their primary jurisdiction over
intrastate rates. For these reasons the exercise of federal power, while
necessary in some instances, is to be avoided. As Commissioner Meyer
has stated, “Even in respect of the intrastate-interstate maladjustments
to which the jurisdiction of this Commission extends, the wisdom of
avoiding its exercise, in the mutual interest of shipper and carrier, is
now concretely recognized.” **°

The rate structure investigations which have been made by the

118 North Carolina Corporation Commission, 25th Biennial Report, 1929-1930,
p- iv.

119 T etter to John E. Benton from Commissioner B. H, Meyer, dated January 19,
1923,
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Commission in recent years have disclosed a striking lack of uniformity
in intrastate rates as between states as well as a lack of harmony be-
tween intrastate and interstate rates. This was noted in the review of
the Southern Class Rate Investigation. It has also been revealed by
the numerous inquiries involving class and commodity rates in the
Rate Structure Investigation.”*® For example, in Western Trunk-Line
Class Rates, it was stated that, despite identical transportation and
operating conditions for both kinds of traffic, “in most w. t. 1. States
class rates are maintained on intrastate traffic lower, and sometimes
materially lower, than on interstate traffic.” *** Such situations as these
make for controversies before the Commission and the assertion of
federal power if readjustments are not made voluntarily by the com-
missions concerned. Like situations may arise after the granting of
general rate advances by the Commission, if state commissions do not
allow corresponding increases on intrastate traffic, and may likewise
require the issuance of mandatory orders.

In order to avoid the exercise of its authority, the Commission has
followed the practice of giving the state commissions every reasonable
opportunity to make voluntary rate readjustments under the co-opera-
tive arrangement. The Commission has declined to make formal find-
ings with regard to intrastate rate discrimination in comprehensive pro-
ceedings even when this was urged by the carriers. In Western Trunk-
Line Class Rates, it was stated:

“The commissions of the w. t. 1. States are cooperating with
us, . . . and some have already conducted hearings in their intra-
state cases. Under the cooperative plan the State commissions will
pursue their own course under the laws in their respective States
in matters presented by the carriers’ petitions and State cases cov-

120 Gee, for example, No. 17,000, Rate Structure Investigation: Part 2, Western
Trunk Line Class Rates, 164 1. C, C. 1 (1930); Part 3, Cotton, 165 1. C. C. 595
(1930); Part 4-A, Refined Petroleum Products in the Southwest, 171 1. C. C. 381
(1931); Part 7, Grain and Grain Products, 164 1. C. C. 619 (1930); Part g, Live-
stock—Western District Rates, 176 1. C. C. 1 (1931); Livestock—Southern Terri-
tory, Rates, 171 1. C. C. 721 (1930); Part 10, Hay Rates within Western District,
195 L. C. C. 461 (1933). In the important Grain and Grain Products case, the Com-~
mission stated:

“An important issue is the relation between interstate and intrastate rates.
The complaints of discrimination against interstate shippers have been numerous.
The desirability of uniformity in rate levels in the same general territory, for both
interstate and intrastate shipments, is apparent. Instead of any reasonable approach
to this uniformity there is 2 wide disparity between not only interstate and intra-
state levels, but between intrastate levels themselves. . . .’ 164 1. C. C. 619 at
696.

121 164 1. C. C. 1 at 206 (1930).
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ering intrastate rates and exceptions. There is no indication that
they will not continue their fullest cooperation and render deci-
sions as early as feasible on the matters under their jurisdiction
and affected by these proceedings. Under these circumstances . . .
theré is no compelling reason for findings with respect to the intra-
state situations until the State commissions have had a reasonable
opportunity to exercise their judgment.” ***

But even in cases where the Commission has made specific findings
of unjust discrimination, the state commissions have been extended the
opportunity to remove the maladjustments.® Control over intrastate

222 164 1. C. C. 1 at 206 (1930). The Commission’s original order of investiga-
tion in Docket No. 17,000, Rate Structure Investigation, covered intrastate as well as
interstate rates. It was the usual practice to defer findings relating to intrastate rate
discrimination. Specific findings were made and orders issued only in instances where
it was made abundantly clear that the state commissions would not co-operate.

23 For example, in Rate Structure Investigation, Part 3, Cotton, 165 1. C. C. 595
(1930), Texas intrastate rates were found to be unduly prejudicial to Oklahoma ship-
pers. No order was issued. The Commission said: “Pursuant to our usual practice we
will make no section 13 order at this time but will leave to the Texas commission, in
the first instance, the removal of the violation of section 13 which is here found to
exist.” (p. 667.) This practice has also been followed in discrimination proceedings
in which the state authorities did not co-operate in a judicial capacity. See, for exam-
ple, Consolidated Southwestern Cases, 123 1. C. C. 203 (1927); Clay County Crushed
Rock Co. v. A, T. & 8. F. Ry, 144 L. C. C. 355 (1928).

In Oklahoma Corporation Comm. v. A. & S. Ry., 69 L. C. C. 207 (1922);
ro1 L. C. C. 116 (1925), Commissioner Hall dissented from the practice of leaving
the correction of maladjustments to the state commissions in the first instance. He be-
lieved that it was an unsound policy because of the possibility that the state commission
might not wholly remove the discrimination., Moreover, he urged that the mandate
of section 13 (4) — that the Commission “shall prescribe the (intrastate) rate”— law-
fully precluded delegating this function to the state tribunal. He said, in part:

“Doubtless the Texas commission will act wisely and the results in this in-
stance may prove all that could be desired. But they may not. The Oklahoma
commission has a right under the Federal law as construed by the Supreme Court,
and under the law of Oklahoma, to come to us for a determination of this con-
troversy. My firm belief that State and Federal tribunals should cooperate to the
fullest extent lawfully possible for the one and the other is fortified and per-
meated by like conviction that neither a State nor a Federal tribunal can disregard
the law of its being or in cooperative endeavor go counter to the fundamental
principles of justice. No man is a safe judge in his own cause....” 101 1. C. C.
116 at 135.

It would seem that the above constitutes a rather narrow construction of the
law, for there is no direction requiring that the rates be prescribed immediately and
directly. The Commission relinquishes no authority in the matter, for if substantial
compliance with the necessities in the case is not made by the state authorities, it can
step in to rectify the situation at any stage of the procedure. Furthermore, as 2 matter
of policy and practice the weight of evidence seems to be in its favor. It is true that
the state authority, due to self-interest, may be dilatory in removing discrimination and
may not proceed to the limits required in the case, These are dangers associated with
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rates has been wrested from the state commissions only when they have
absolutely refused to adjust them to a reasonable conformance with
the rates found proper for interstate commerce.

The significant fact is that the Commission has found it necessary
to issue orders affecting intrastate rates in co-operative proceedings in
relatively few instances. This has been notably true with respect to the
comprehensive investigations of rate structures. The nation-wide in-
quiry into interstate express rates, occasioned by the failure of 2 number
of state commissions to allow increases granted by the Commission,
resulted in a general revision of the express rate structure.** The inter-
state express rates prescribed by the Commission, acceptable to the
committee of co-operating commissions, were promptly applied to intra-
state traffic by the state commissions.™ A single order, that applying
to the discriminatory situation in North Carolina, was required to
achieve rate uniformity in the South.** Of the inquiries in No. 17,000,
Rate Structure Investigation, the Commission only found it necessary
to issue orders against Louisiana in the Sand and Gravel *** investiga-

the practice. However, the advantages of permitting local authorities to prescribe the
essentially local rates on the basis deemed most practicable in their wisdom (on the
general level found reasonable for that area), and the elimination of “frozen” rate
structures are of such significance as to appear to outweigh the disadvantages.

12¢ Txpress Rates, 1922, 83 1. C. C. 606 (1923); 89 L. C. C. 297 (1924).

125 The effective date of the Commission’s order was March 1, 1925, On Octo-
ber 31, 1925, the Commission was able to state: “Express class rates computed on the
bases prescribed for interstate traffic have been adopted and made effective upon intra-
state traffic in all of the States except one, so that there is now substantial uniformity
in interstate and intrastate express class rates throughout the country.” AnnvAL REe-
PORT, 1925, p. 47. The Wisconsin Railroad Commission, after independent hearing
and investigation, prescribed an intrastate rate structure which differed in some respects
from the interstate basis of rates. The express company did not object to the Wis-
consin adjustment., The revision process was unduly protracted, however, since the
new rates did not become effective until August 15, 1930. Record, Docket No. 13,930.

128 Virginia Corporation Comm. v. A, & R. R. R,, 136 1. C. C. 173 (1927);
161 1. C, C. 273 (1930); 165 1. C. C. 31 (1930); 169 1. C. C. 728 (1930).

227 Sand, Gravel, Crushed Stone, and Shells, 155 1. C. C. 247 (1929); 177 L. C.
C. 621 (1931). The Commissions of Kansas, Missouri, Oklahoma, Texas, and Ar-
kansas approved the interstate bases of rates for application to intrastate traffic, but the
Louisiana Commission denied the application of the scales to intrastate commerce, except
in the northern part of the state where prejudice to Arkansas shippers was irrefutable.
‘The Louisiana rates, commonly known as “good roads” scales, were on the average
35 per cent lower than the approved interstate rates, Because of the unjust discrimina-
tion which would result from this substantial disparity between rates in Louisiana and
interstate rates, as well as intrastate rates in the other states of the southwestern group,
and because of the refusal of the Louisiana Commission to remove the discrimination,
the Commission was compelled to issue an order. 155 1. C. C. 247 (1929).

The Louisiana Commission “has declined to enter an investigation into the
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tion, and against Kansas in Western Trunk Line Class Rates.*® Other
proceedings and orders may be necessary in the latter inquiry, with
regard to the rates in Iowa and Colorado partieularly.'”®

The failure of the Commissions of North Carolina, Louisiana, Kan-
sas, and Iowa to give effect to the decisions believed to be in the public
interest by the majority of commissions concerned in these proceedings
may be accounted for in part by the fact that these states are located
adjacent to lower-rated territories. Transportation conditions do not
differ substantially at the margin, and it is always possible to adduce
some evidence to show that rates should be prescribed on the level
accorded the more favored territory. However, it is impracticable to
fix rates which reflect minute differences in conditions — topography,
traffic density, nature of traffic, etc.— and where the bulk of a state’s
territory is properly zoned, minute discrepancies at the margin have
to be ignored.

Less satisfactory results have been achieved by co-operation in the
general revenue proceedings such as Increased Rates, 1920,'*" and the
Fifteen Per Cent Case, 1931.**" Co-operation was tried in the former
proceeding immediately following the enactment of the Transportation

lawfulness of the intrastate rates in Louisiana or to cooperate with us in this proceed-
ing,” stated the Commission in Refined Petroleum Products in: the Southwest, 171
1. C. C. 381 at 437 (1931)5 174 L. C. C. 745 (193%). Specific findings of unjust
discrimination with respect to Louisiana rates were made, but the state commission was
permitted to correct the maladjustment.

‘The current attitude of the Louisiana Commission is interesting in view of its
ardent prosecution of its grievances against Texas in the Shreveport case some two
decades ago.

128 See Chamber of Commerce, Kansas City v. Atchison, T. & S. F. Ry., 164
1. C. C. 302 at 310 (1930). The Commission stated:

“But Kansas intrastate rates stand upon a different footing. They were found
unduly preferential three years ago in Sowthwestern cases; and on a separate
record are here found unduly prejudicial to these complainants and unjustly
discriminatory against interstate commerce. In all the circumstances we perceive
no valid reason for deferring the entry of an order effective coincidentally with
the establishment of the interstate rates in compliance with the Western Trunk-
Line case”

129 The Commission reported as follows with respect to state action in Western
Trunk-Line Class Rates: “The interstate basis has been authorized in Kansas, in the
northern peninsula of Michigan, and in approximately the northern one-half of Mis-
souri, and with slight modification in South Dakota; a scale of distance rates and rela-
tions of classes much lower than the interstate basis has been ordered in Iowa; and a
general change from the present rates has been denied in Colorado east of the Rocky
Mountains.” ANNUAL REPORT, 1931, p .71.

120 58 1. C. C. 220 (1920).

18 578 1. C. C. 539 (1931); 179 L. C. C. 215 (1931); 191 L. C. C. 361

(1933).
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Act of 1920 and prior to the-formulation of any agreement embodying
rules and regulations. The co-operating state commissioners approved
of the increases granted by the Commission and recommended similar
action by the states.'” However, about one-half of the state commis-
sions denied increases in intrastate rates corresponding to those author-
ized and applied on interstate commerce. This led to the institution of
a long series of discrimination proceedings on petitions of the carriers
and the issuance of orders controlling intrastate rates.'® The failure
of the state commissions to harmonize their intrastate rates with the
level of interstate rates was due to a number of factors. These were
the unprecedented amount of the increases, the lack of jurisdiction over
passenger fares fixed by statute, the failure of the carriers to comply
with state laws requiring an affirmative showing of the reasonableness
of the state advances, the attempt to exercise some discretion as to the
amount of the increases, and, on the part of some commissions, 2 lack
of appreciation of the revenue needs of the carriers.

In the Fifteen Per Cent Case, 1931, above-mentioned, the co-oper-
ating state commissioners agreed with the Commission that the rail-
roads’ proposal for a 15 per cent advance in freight rates should be
denied,™* but it is not clear whether they considered in conference, or
whether they approved of, the surcharges which were allowed upon
particular commodities in the Commission’s decision. The majority of
state commissions permitted like increases on intrastate traffic, but at
least thirteen state commissions either failed to grant any emergency
relief or excepted commodities included in the Commission’s authoriza-
tion.”® Twelve other state tribunals, plus five of the original thirteen,

182 Benate Hearings on the Modification of Transportation Act, 19231-1922, p. 21.

13 For a list of the proceedings thus instituted by the Commission under section
13 of the Act, see ANNUAL REPORT, 1921, pp. 32-34. For a careful and illuminating
treztment of these cases, see 2 SHARFMAN, THE INTErRsTATE CoMMERCE CoMmMissioN
239-246, 287-301 (1931).

384 128 1, C. C. 539 at 577 (1931). Concerning the disposition of the applica-
tion for a general advance in rates, Mr. John E. Benton, General Solicitor for the
Mational Association, commented as follows (Bulletin No. 131-1931, p. 4): “The state
commissions will, I am satisfied, generally commend the report in this case. Never before
has a report of the Interstate Commerce Commission to such an extent and in such clear
and certain terms placed the sanction of the approval of that Commission upon views
which the state commissions have urged.”

188 Increases in Intrastate Freight Rates, 186 1. C, C. 615 (1932). The Commis-
sion did not consider the situation to be particularly grave, It stated (p. 621): “In a
spirit of cooperation the State commissions also permitted them [the surcharges] to
become quite generally effective intrastate. We are dealing in the instant proceeding
with certain of the comparatively few exceptions where the surcharges were not per-
mitted to become effective intrastate.”
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refused to adhere to the Commission’s later decision to extend the sur-
charge period for six months.**® Pursuant to petitions filed by the car-
riers, the Commission instituted discrimination proceedings as to intra-
state rates in these states and found unjust discrimination to exist with
respect to the great majority of intrastate rates involved.™ It was
necessary to issue orders in about ten instances.'*®

The refusal of some of the state commissions to permit the sur-
charges upon particular commodities believed by the Commission to be
able to bear temporary increases was founded upon the conviction that
rate increases would so reduce the volume of traffic as to yield no
greater revenue, perhaps less, than the prevailing rates. This position
has a very substantial foundation in a period of falling commodity
prices, of exceedingly slack trade, and of keen competition from motor
carriers and other transport agencies. It was to be reasonably expected,
therefore, that there would be disagreement between the state and
federal commissions relative to the specific commodities which could
bear rate increases. This was especially apt to occur, since the state
commissions were dealing with traffic which is largely short-haul in
character and hence peculiarly vulnerable to motor-truck competition.
The Commission acknowledged the validity of the state commissions’
views in some instances by sustaining them in their exception of certain
commodities.® In fact, there is reason to think that the Commission
did not go far enough in this direction.™® The Commission was on
questionable ground in finding that any of the lower intrastate rates

138 191 1. C. C. 361 (1933). Annual Report, 1933, p. 4.

137 Increases in Intrastate Freight Rates, 186 1. C. C. 615 (1932); 191 L. C. C.
351 (1933); Surcharges on Intrastate Traffic within North Carolina, 194 L. C. C. 329
(1933); Surcharges on Intrastate Traffic within Kansas, 195 1. C. C. 499 (1933);
Surcharge on Bituminous Coal within Ohio, 192 L. C. C. 734 (1933).

138 See Annual Report, 1933, pp. 14-15, for a brief survey of the disposition of
the proceedings.

139 Increases in Intrastate Freight Rates, 186 I. C. C. 615 at 633-634, 657
(1932).

140 Increases in Intrastate Freight Rates, 186 I. C. C. 615 (1932). This was the
view of Commissioners Aitchison, Brainerd, and Tate, who dissented from the majority
report, Commissioner Lewis, in his concurring statement, said (p. 666):

“While we have sustained various commissions in their exception of furni-
ture, oil, nonferrons metals, and some other commodities, such exceptions have
been based on some ruling or decision of ours since our findings in Ex Parte No.
103, or by some act of the carrier. This is hedging in the field of review and
Justxﬁcatxon too closely.

I believe that there are additional instances in which we should not have
attempted to set aside exceptions as to particular traffic made by State authorities.”
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discriminated against interstate commerce in general.’*® That the Com-
mission was not altogether convinced of the wisdom of the rate increases
is evidenced by its denial of the carriers’ petition for permission to col-
lect the emergency surcharges for an indefinite period and the granting
of permission only to continue the surcharges for six months after
March 31, 1933."

Co-operation has not been effective to eliminate all conflict between
the state and federal commissions, but on the whole it has functioned
reasonably well. One reason for this is that state commissioners must
familiarize themselves with the facts and issues in cases transcending
their usual jurisdiction, thus broadening their points of view. Since
they assist in the formulation of policies and decisions relating to major
rate adjustments, there is 2 much greater likelihood that rates under
state jurisdiction will be modified voluntarily to conform to the rates
found reasonable for interstate commerce. The degree to which this
has been realized in general rate investigations has already been noted.
Also where disparities in interstate-intrastate rate relationships have
arisen because of independent action on the part of either the state or

141 In order to find unjust discrimination against interstate commerce as a whole
it must be shown that revenue losses are resulting from the lower intrastate rates [Florida
v. United States, 282 U. S. 194, 51 Sup. Ct. 119 (1931)]. In other words, it must be
shown that increasing intrastate rates will yield greater revenue. The carriers did not
make this showing convincingly, since they simply calculated revenue losses on the basis
of applying surcharges to the past volume of traffic, taking no account of probable de-
creases in traffic from diversion to motor carriers and other factors. The Commission
was unable to make the essential finding. It stated: “Where we make such a finding
[of unjust discrimination against interstate commerce] and require an increase in the
intrastate rates, it is to be understood that we conclude that no positive finding in regard
to the revenue outcome of the increase can be justified.” 186 1. C. C. 615 at 627. Yet
federal authority was asserted over the intrastate rates in question. The more sound
view, both legally and economically, would seem to have been that stated by Commis-
sioner Aitchison in his dissenting expression (38iZ., p. 667): “The action of the State
Commissions here vacated is at least as likely to conserve the revenues of the rail carriers
as that prescribed by the majority, and in such circumstances, the presumption of valid-
ity of the State action with which we start can not be said to be overcome.”

The Supreme Court upheld the action of the Commission in a unanimous de-
cision in United States v. Louisiana, 290 U. 8. 70, 54 Sup. Ct. 28 (1933). The Court
found that the contention that the finding of unjust discrimination was unsupported by
a2 finding that the increased intrastate rates would yield increased revenue was without
merit. The Court observed that the Commission had stated that it could not make a
“positive finding” with respect to the revenue outcome, but pointed out that such 2
finding required “a prediction involving, especially since 1930, many elements of un-
certainty.” A reading of the report as a whole, concluded the Court, indicated that the
Commission had feund that the “probability of increased revenue was sufficiently great”
to warrant the exercise of its authority.

1z 191 1. C. C. 361 (1933).
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federal commissions, reconsideration of these situations upon a common
record has led to an amicable disposition of problems without recourse
to federal action or resort to the courts.

Another distinct advantage of co-operation in rate cases, similar to
the advantage which we have already stressed in discussing co-operation
in car service matters and matters of extensions and abandonments, is
the opportunity it offers for a realistic consideration by the Commission
of issues pertaining to local conditions. This advantage has been at-
tained in two ways. First, the participation of state commissioners in
the hearings and conferences in the original rate investigations enables
them to influence the determination of the level and relationship of
rates. The extent to which co-operating commissioners actually influ-
ence decisions of the Commission is problematical, but it does appear
that their views are given weight. There may be a danger in going too
far in this direction, but there can be little doubt that the advice of
officials familiar with commercial and transportation conditions in a
given area and probably more conversant with the facts of a given case
than are the federal commissioners is of value in molding an intelligent
decision and may be utilized with propriety.** Second, the fixing of
rates to fit any peculiar local conditions which may obtain is also secured
by the Commission’s co-operative practice of holding the exercise of its
power over discriminatory intrastate rates in abeyance in order that the
state commissions may adjust their rates to the general level found
reasonable for interstate commerce. The fact that the Commission does
not require that intrastate rates be maintained on the exact level of
interstate rates,"** makes this action on the part of the state commis-
sions the more effective in meeting varied conditions.™**

Finally, co-operation in rate cases has led to the performance of a

143 A good illustration of the utility of the knowledge and experience of state
commissioners to the Commission in the adjustment of rates in local areas is afforded
by the recent adjustments in cotton rates in the Southwest. On April 21, 1931, the
carriers were authorized to reduce their rates to Texas ports in order to meet suddenly
intense truck competition [174 I. C. C. 9 (1931)]. In filing such reduced rates with
the Commission, the carriers were required to supply copies of the applications to and
orders of the Texas Commission concerning intrastate rates reduced from and to those
points. The Commission stated (at p. 18): “It will be our purpose in dealing with this
truck-competitive situation to work in the closest possible cooperation with interested
State commissions.”

243 Ohio State Rates on Sand, Gravel, Stone, and Paving Blocks, 85 1. C. C. 66
at 75 (1923).

148 I accord with the dictum of the Supreme Court in the Wisconsin Passenger
Fares case that intrastate-interstate rate disparities should be found unlawful only when
they are substantial and operate as real discriminations and obstructions to interstate
commerce, 257 U. 8. 563 at 590 (1922).
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few administrative tasks by the state bodies, which has lightened in
some small measure the work of the heavily-burdened Interstate Com-
merce Commission. The state commissions have observed and audited
the extensive terminal cost studies and traffic tests performed by the
carriers, *® have carried forward individual studies of the costs of ren-~
dering transportation service,"*” and have investigated and made rec-
ommendations with regard to the special needs of short-line carriers
which could not be included in blanket rate adjustments.**® These
services have also enhanced the quality of the determinations of the
Commission.

(¢) Limitations and Problems of Cooperation

A system of co-operation cannot be expected to eliminate all con-
flicts between the states and the federal government, for so long as
there continue to be marked differences in the economic and industrial
characteristics of individual states and regions the basis for divergent
interests will prevail. Where particular industries predominate in cer-
tain states, such as lumbering, mining, agriculture, and horticulture in
the South and West, these interests are apt to be strongly articulate in
pressing for advantages in freight rates and service. A state commis-
sion, usually regarded as a protector of the interests of producers
within its jurisdiction, has great difficulty in resisting these claims and
is often unable to subscribe to a sound rate policy for a particular region
or for the nation as 2 whole. This is well illustrated by the attitudes
of some state commissions with respect to rate revisions on agricultural
products during the last decade. However, in those states where in-
dustry and commerce are much more diversified, for example, in the
Eastern territory and to a growing degree in the South, no single inter-
est is sufficiently predominant to influence unduly the policy of the
state. In other words, conflict is predicated upon basic economic differ-
ences. Co-operation cannot totally eliminate conflict; at most it can
aid in enlightening regulatory bodies with regard to both local and
national conditions and in effecting a reconciliation between the various
conflicting interests through joint consideration and compromise.

148 Sonthern Class Rate Investigation, 100 1. C. C. 513 (1925); Western Trunk-
Line Class Rates, 164 1. C. C. 1 (1930).

17 Western Trunk-Line Class Rates, 164 1. C. C. 1 (1930); Grain and Grain
?roducts, 164 1. C. C. 619 (1930) ; Livestock—Western District Rates, 176 1. C. C. 1

1931).

148 Southern Class Rate Investigation, 100 I. C. C. 513 (1925); Livestock—
Western District Rates, 176 1. C. C. 1 (1931); Refined Petroleum Products in the
Southwest, 171 L. C. C. 381 (1931).
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Another limitation on the effectiveness of co-operative procedure
grows out of the partisanship of state commissions. Perhaps the two
most essential attributes of an effective court or administrative tribunal
are expertness and independence. The Interstate Commerce Commis-
sion is generally conceded to meet these qualifications, although some
appointments to the Commission and some interferences by the political
branches of the government cast doubt upon the wholly informed and
independent character of its performance.”*® But the question which is
germane to this discussion is whether the inclusion of the state regula-
tory bodies in rate proceedings is conducive to informed and disinter-
ested administration. Stated otherwise, does the co-operative system
conform to sound principles of procedural law and administration?

The state commissions enjoy a peculiar status in the scheme of
regulation, for they may and do perform the separate and distinct
functions of prosecutors and judges. They function in a judicial ca-
pacity as regards matters pertaining to local public utilities and to intra-
state railway transportation, but with respect to matters over which
they have no jurisdiction, such as interstate railway rates, railroad con-
solidations, and security issuance, they appear as partisan representa-
tives before the Interstate Commerce Commission. The regulatory
statutes of many states actually require the state tribunals to represent
the interests of their shippers in proceedlngs before the Commission.
This raises the question how far it is fair and practical for state com-
missioners to function also in an advisory judicial capacity.

For the same state commissioners to act as advocates in the cases
in which they are co-operating is clearly disapproved by the co-opera-
tive agreement. It seems that this tenet of procedure is carefully ob-
served in practice, although one instance has been noted where it was
not taken seriously, the state commissioner participating in a hearing
both as judge and prosecuting attorney.”™ And the accepted practice
of allowing state commission experts and attorneys to submit evidence
and written and oral argument in proceedings in which commissioners
from the same states are co-operating hasbeen challenged on the ground
that it is unfair to opposing parties.*™ The criticism appears to have

149 5 SparFMAN, THE INTERSTATE CoMMERCE CommissioN 452-477 (1931).

150 Commissioner Neal of the Department of Public Works of Washington, in
Grain and Grain Products, 164 1. C. C. 619 (1930). See Record, No. 17,000, Part 7,
PP- 3388433902, 36590-36595, 36596-36601, 36779-36788.

151 See motion of April 12, 1928, filed by Frank A. Leffingwell on behalf of the
Texas Industrial Traffic League objecting to the co-operation of the Oklahoma Com-
mission in Grain and Grain Products, 164 1. C. C. 619 (1930), because representatives
of the state commission proposed and supported certain rate adjustments for the future,



No. 3 CooperaTION IN RarLroap RecurATION 391

merit. To permit commissioners to pass judgment upon the conten-
tions of their own organizations is inconsistent with equitable judicial
procedure.’™ It is true that the state commissioners are not bound by
the contentions of their attorneys in deciding cascs, but there is the
danger that a really non-partisan consideration of the facts will not be
possible in the circumstances.”” One way to obviate the difficulty would
be to preclude the employees from any participation whatsoever,'* but
this would clash with the statutory obligations of some state commis-
sions and would prevent the submission of really helpful statistical
evidence and expert testimony. Moreover, it is essential that public
authorities participate to insure that the public side of rate questions is
adequately presented.’™ Since it is inadvisable to eliminate such par-
ticipation, therefore, reliance must be placed upon co-operating com-

(Record, No. 17,000, Part 7, Vol. 1a.) See, also, responses of Paul A. Walker, Counsel
for the Oklahoma Commission (44i2.), and John E. Benton, General Solicitor for the
National Association (34id., Vol. 1c).

162 John E. Benton views the purpose of state participation in co-operative pro-
ceedings as follows (Bulletin No. 92-1930, reprinted in PROCEEDINGS, 1930, p. 145):
“The design of such participation . . . should be the same as is the design of the
Interstate Commerce Commission or of a state commission when it causes its own ex-
perts to introduce evidence in a proceeding before itself alone. They do not appear in
the capacity of litigants or partisans, but to illuminate the record, and thus to enable
the commissioners more certainly to reach right conclusions.” A review of the evidence
presented and briefs filed by attorneys and experts of state commissions in co-operative
proceedings will show, however, that the general practice is to make ex parfe repre-
sentations.

153 Commissioner Eastman has pointed to the difficulty of keeping within the
bounds of propriety in the consideration of issues. He has said: “Upon your part
[state commissioners’] the danger is that in giving advice you will be influenced by
the fact that the ultimate responsibility is ours and become expedient partisans rather
than disinterested judges.” ProcrEeDpINGs, 1926, p. 48.

154 It is of interest to note that the Texas Commission has pursued the policy of
refraining from advocacy in proceedings in which it has co-operated, and has preferred
co-operation with the Commission rather than litigation before it. One reason for
such a policy appears to be the fact that the interests of the Texas shippers are so widely
divergent that the Texas Commission cannot participate as an advocate without embar-
rassment. 38th Annual Report, 1929, p. 17; 36th Annual Report, 1927, p. 20.

185 It is important to note that the Interstate Commerce Commission follows the
practice of having its employees introduce evidence in several types of cases. Dr.
Lorenz, Chief of the Bureau of Statistics, presented a cost analysis in Grain and
Grain Products, 164 I. C. C. 619 (1930), although it was made clear that it was an
expression of individual view and not an official document (p. 629). Experts prepare
evidence and attorneys present it and argue it before the Commission in valuation pro-
ceedings, and in cases involving alleged violations of the Clayton Act, i. e., Interstate
Commerce Commission v. Pennsylvania R. R,, 169 I. C, C. 618 (1930); Interstate
Commerce Commission v. B. & O. R .R., 160 1. C. C. 785 (1930). These cases illns-

trate the conjunction of investigatory and judicial functions which is characteristic of
administrative tribunals,
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missioners to be open-minded in the appraisal of evidence and solicitous
to formulate decisions which are in the broad national interest, and
upon the Interstate Commerce Commission to make proper allowances
for their possible bias.

A second phase of the question of partisanship is that involved in
cases wherein the rates of a particular state are attacked as prejudicial
by an adjoining state. Under the co-operative plan the commission of
the defendant state is free to sit with the Commission in the hearing
and determination of the controversy. Because this state commission
sits in judgment upon an alleged illegal rate adjustment of its own
making, such an arrangement cannot be regarded as altogether just
and proper. The state commissions are supposedly upon an equal foot-
ing before the Commission, and any advantage enjoyed by one over
another is apt to lead to suspicion of undue influence upon the decision
of the Commission and to lack of confidence in the procedure.’® The
difficulty could be remedied by giving representation to both the com-
plaining and defending parties in the controversy, thus permitting the
public tribunals concerned to weigh the facts and to settle the case
through a sort of arbitration. This is actually done in general rate
investigations when the number of commissions is not too great. An-
other alternative is to permit the co-operation of state commissioners,
in cases where their rates are alleged by sister states to be related im-
properly to the interstate scales, only in exceptional circumstances.

The matter of partisanship constitutes a thorny problem in the
co-operative system. To the extent that state commissioners become
expedient partisans rather than disinterested judges in co-operative
cases, the plan is not a success. It is probably true that some commis-
sions or commissioners utilize their privilege to co-operate with the
Commission to further the partisan interests of their constituents or to
enhance their own political prestige. However, a survey of the cases
reveals many instances of able and impartial service on the part of state
commissioners, and many enjoy the confidence of examiners and mem-

186 Commissioner Aitchison has commented upon the situation as follows:

“Sometimes a State commission finds itself as a party complainant, and the
State Commission which is the real defendant then sits co-operatively while the
other does not. This is a real source of embarrassment at times, because it is almost
impossible to lay the ghost of a doubt in such cases as to whether the conferees
may not have some shadow of personal interest in supporting their own decision
because it has been attacked. Of course this phase of it is of real concern to the
State commission — more so than to the members of the Interstate Commerce
Commission,” PROCEEDINGS, 1927, p. 71I.
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bers of the Commission.”™ Moreover, it is probable that the Commis-
sion can withstand successfully any partisan efforts to influence deci-
sions. Nevertheless, any innovations looking toward higher standards
of judicial performance will enhance the prestige of the co-operative
system.

Another important limitation on the effectiveness of co-operation
may be found in the unwillingness of state commissions to co-operate.
In fact, one test of the practical utility of co-operation is the extent to
which state commissions are interested in railway affairs and participate
actively in the numerous proceedings before the Commission. The
state commissions have assisted the Commission in most of the general
rate investigations that have been undertaken during the last 12 years;
but it is noteworthy that two major rate investigations, Consolidated
Southwestern Cases *** and Eastern Class-Rate Investigation,'”® were
not of a co-operative character. The Texas Commission offered to co-
operate in the former proceeding; however, because the genesis of the
investigation was the claim of the Oklahoma Commission that the
Texas common point system of class and commodity rates was preju-
dicial to Oklahoma shippers, the Commission believed it would be
improper and embarrassing to itself to permit the defendant commis-
sioners to sit in conferences relating to the judgment upon the dis~
crimination charge.’®® While the Commission sought the co-operation

157 John E. Benton argues effectively that there is no basic reason for partisanship
on the part of state commissioners in 13th-section proceedings. He has said (Bulletin
No. 81-1930, p. 3):

“Any such scruples have arisen, I think [referring to the doubt as to the
propriety of co-operation in 13-section cases], from a failure to give due weight to
the fact that rate proceedings by commissions are administrative or legislative
rather than judicial, and to the further-fact that the state commissioners have no
more personal interest in such a proceeding than the Interstate Commerce Com-
missioners have. Speaking broadly, their interests and duties are at all times the
same, It is always the duty of each to secure establishment of the rates subject to
his jurisdiction upon a proper basis, and it is not to be presumed that a state com-
missioner will become partisan and abandon his proper official attitude the moment
he has given sanction to a schedule of rates believed by him to be just and reason-
able. There is no more reason why a state commissioner should enter a conference
in a case in which a schedule once prescribed by him is under challenge with a
partisan disposition to resist change therein than there is for an Interstate Com-
merce Commissioner to enter such conference with a pre-determination to find that
the interstate rates (with which the intrastate rates are to be compared) must be
declared upon a proper level, and all Jower intrastate rates brought to that level.”

188 323 1, C.C. 203 (1927).
152 1641, C. C. 314 (1930).
190 Railroad Commission of ‘T'exas, 36th Annual Report, 1927, p. 19.
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of the state-commissions in the Eastern Class Rate case,'™ there was so
little interest displayed by the commissions concerned that the invita-
tion was déclined.”™ The state commissions in Official territory are
characteristically inactive with respect to railway freight rates, a con-
dition which is not conducive to the attainment of co-operation in this
important territory.'*

Neither have all proceedings involving specific interstate-intrastate
maladjustments been co-operative. The Commission did not consent to
co-operation in the numerous discrimination cases following Increased
Rates, 1920, supra, for the states were fighting for a principle of con-
stitutional law and were in no mood to work amicably through co-oper-
ation. Also, there have been several important discrimination cases
since 1922 which have not been co-operative. Perhaps the most signifi-
cant of these are the Fargo case ' and the Watertown cases,’® pro-
ceedings involving the validity of intrastate rates in Minnesota. The
Minnesota Commission not only failed to take advantage of the co-
operative plan, but intervened in defense of its rates; and tried later
to restore the intrastate rates which the Commission had found to be
discriminatory against the complaining Dakota cities. The Southern
Livestock case,” embracing discrimination charges against several
states, is another example of the failure of the state commissions to
accept the co-operative procedure.

While these instances of lack of co-operation do not prove that
the system has broken down, they do show that inherent difficulties in
the regulatory mechanism have prevented its universal acceptance and
application. Lack of interest in railway rate control, due in large mea-
sure to the narrow jurisdiction which the state commissions now enjoy,
is a factor which must be reckoned with in the successful operation of

161 Jetter from Commissioner Eastman to Mr. John E. Benton of November 4,
1924. Recorp, Dacket No. 15,879, Vol. 1a.

162 In accepting the refusal, Commissioner Eastman stated: “In view of the inactiv-
ity of many of the state commissions in official territory with respect to railroad freight
rates, I am inclined to think that the decision of the commissions which has been made
with respect to cooperation is a wise one.” Lectter to Mr. Benton of December 24,
1924. Recorp, Docket No. 15,879, Vol. 1a.

163 It is worthy of note that the rates prescribed in Eastern Class-Rate Investiga
tion, 164 I. C. C. 314 (1930), were made effective in all the states in trunk-line
territory and New England, except in New Jersey. Intrastate Class Rates in New Jer-
sey, 203 L. C. C. 357 (1934).

164 Pargo Commercial Club v. A. & W. Ry., 98 1. C. C. 691 (1925).

168 Watertown Chamber of Commerce v, A. & W. Ry., 101 1. C. C. 427 (1925);
Watertown Chamber of Commerce v. C, & N. W. Ry., 101 L. C. C. 441 (1925).

16 171 L C. C. 721 (1930).
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the plan. Moreover, despite the innovation of the co-operative plan
to meet rate situations similar to that presented in the Shrevepor? case,
it has not been found altogether workable in such cases. This has been
due to the aggressiveness of some state commissions and their willing-
ness to fight out issues in open court, and to the delicacy of the judicial
status which it confers upon the defendant state commissions.

Against the advantages of the co-operative system must also be
placed the costs, both in time and money, which the states and the
public must bear. In the great investigations such as the Southern and
Rate Structure Investigations, and the Fifteen Per Cent Case, 1931,
the state commissions have been put to great expense in attending the
numerous hearings, oral arguments, and conferences. No plan has been
evolved for the purpose of equalizing the financial burden as between
the various commissions. The result often is that those commissions
which have the least to do with respect to the regulation of local util-
ities and the largest appropriations for railway regulation are the most
active in co-operating with the Commission.’” Attempts have been
made to secure appropriations from Congress in order to meet the ex-
penses of the co-operative system, but without success.’® Co-operative
activities would seem to merit such financial support, for although the
state commissions are functioning partly in the interests of proper con-
trol of local commerce, co-operation is of definite value to the Com-
mission in fixing interstate rates and does contribute materially to the
effectiveness of federal control of the national transportation system,**®
It is difficult to ascertain whether the economic and social gains of
co-operation are equal to the financial outlays. Certainly the gains are
not such as are warranted at any price, yet the rather nominal cost of

167 Mr. John E. Benton has said: “Shortage of appropriations of certain commis-
sions hamper [sic] the work of their representatives, and in some instances precludes
altogether their participation, notwithstanding such participation may be particularly
vital by reason of the involvement of their interstate rates, or because they could supply
men especially well qualified as to experience and ability.” "Hearings before Subcom-
mittee of House Committee on Appropriations, Independent Offices Appropriation Bill,
1928, 69th Cong., 2nd Sess., December 1926, p. 471.

168 Hearings before Subcommittee of House Committee on Appropriations, Inde-
pendent Offices Appropriation Bill, 1928, 69th Cong., 2nd Sess,, December 1926, pp.
469-472; PrROCEEDINGS, 1927, pp. 15-17.

169 Jt is noteworthy that in the bills providing for the regulation of motor vehicle
carriers introduced by Senator Dill and Congressman Rayburn during the last session
of Congress, it is provided that the expenses of co-operating state commissioners shall be
paid with federal funds. S. 3171, sec. 305 (¢) and H. R. 6836, sec. 3 (c), 73rd Cong.,
2nd Sess., 1934.
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co-operation,’™ although badly allocated as between the states, would
seem not to be unreasonable.

A second practical difficulty which seems to have caused apprehen-
sion with regard to the workability of co-operation has been the lack
of promptness in the handling of co-operative cases. It is clear that
the great length of time consumed in the investigation and decision of
the major rate proceedings of the last decade cannot be attributed to
co-operation, for their scope has been extremely broad and the issues
difficult. Yet it is probably true that the participation of a larger, more
heterogeneous tribunal causes delay in the conduct of hearings and
argument, and protracted discussion and deliberation upon the issues.
Commissioner Aitchison, in pointing to the difficulty, has said: “Ob-
viously there is a good deal of chance for lost motion and delay in a
co-operative case. If the co-operative agreement is to work well, it
must be made to work with reasonable speed in the cases where it is
applied.” ** In rate cases of more limited scope there would seem to
be much less reason for delay. Nevertheless, the promptness with
which a tribunal can render its decisions is an important test of its
efficiency, and co-operation cannot be permitted to interfere unduly
with the expeditious handling of cases.

From a purely administrative point of view the simplest and least
cumbersome method of controlling the railway carriers would be to
centralize all authority in the federal government. Brushing aside the
state commissions entirely would eliminate a host of diverse laws and
regulations, and would give free rein to the Interstate Commerce Com-
mission to formulate regulatory policy and to execute its decisions with-
out fear of conflicting state action and extended litigation. But even if
this were constitutionally possible, it is very doubtful whether the gains
would exceed the losses in terms of local autonomy and of control based
upon full knowledge of local needs and conditions. Co-operation aims
to make the best possible use of regulatory agencies as they exist today.

The aims which underlay the establishment of the co-operative
system have been realized in substantial measure. In a variety of ways
and with respect to a considerable number of regulatory problems the

170 President Shaughnessy of the National Association of Railroad and Utilities
Commissioners suggested that $100,000 be appropriated by Congress to meet expendi-
tures incurred by state commissions in co-operative work for the fiscal year 1928. Mr.
Benton estimated that between $50,000 and $100,000 would be necessary., Hearings
before Subcommittee of House Committee on Appropriations, Independent Offices Ap-
propriation Bill, 1928, 69th Cong., 2nd Sess., December 1926, pp. 471-472.

171 PROCEEDINGS, 1927, P. 70.
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knowledge and experience of state commissioners have been utilized so
as to secure decisions based upon a more realistic and adequate concep-
tion of local conditions and needs. Significant contributions have been
made by the state commissions in the regulation of accounts and statis-
tics, valuation, service, extensions and abandonments, and rates and
charges. The co-operation has been achieved without the relinquish-
ment of the final authority of the Commission or interference with the
execution of broad national regulatory policies. Conflict between the
state and federal commissions with respect to rates and extensions and
abandonments has been avoided to a large extent, although by no means
entirely. To the extent that it has been eliminated, it has resulted
in a more uniform and flexible rate structure, more adequate carrier
revenues, and more harmonious relations between the regulatory
bodies. These accomplishments point to the practical value of the plan.

Despite its defects and limitations, co-operation stands as a unique
and practical mechanism for governmental control in a dual system of
government. Its achievements point to the value of further experi-
mentation and development in the railway field, and give some assur-
ance that it will function acceptably in the regulation of interstate motor
carriers and interstate transmission of electric power.
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