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Rights Violations as Punishment 

Kate Weisburd* 

Is punishment generally exempt from the Constitution? That is, 
can the deprivation of basic constitutional rights—such as the rights 
to marry, bear children, worship, consult a lawyer, and protest—be 
imposed as direct punishment for a crime and in lieu of prison, so long 
as such intrusions are not “cruel and unusual” under the Eighth 
Amendment? On one hand, such state intrusion on fundamental rights 
would seem unconstitutional. On the other hand, such intrusions are 
often less harsh than the restriction of rights inherent in prison. If a 
judge can sentence someone to life in prison, how can a judge not also 
have the power to strip someone of the right to marry, or speak, as 
direct punishment? Surprisingly, as this Article reveals, existing law 
offers no coherent explanation as to why rights-violating punishments 
somehow escape traditional constitutional scrutiny. Yet the question is 
critical as courts—often in the name of decarceration—increasingly 
impose non-carceral punishments that deprive people of constitutional 
rights. 
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This Article argues that “punishment exemption”—the 
assumption that criminal punishment is exempt from traditional 
constitutional scrutiny—has no legal basis. Drawing on original 
empirical research, this Article first exposes a maze of modern non-
carceral punishments that infringe on constitutional rights, justified by 
nothing more than the assertion that they are punishment and 
therefore permissible. If both legal and limitless, these rights-
restricting punishments erase basic constitutional protections for 
people on court supervision and risk re-entrenching the very racial, 
gender, and economic inequities that decarceration efforts aim to 
address. This Article then explains, based on the Constitution’s plain 
language and well-established constitutional principles, that 
punishment is not exempt from the Constitution. Rather, all 
punishment, including imprisonment, is state action subject to 
traditional constitutional scrutiny. Properly understood as such, many 
punishments—both carceral and non-carceral—may be 
unconstitutional. 
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INTRODUCTION 
To what extent can a judge deprive someone of fundamental constitutional 

rights as punishment for a crime and in lieu of prison? The question is not merely 
theoretical. For the 4.5 million people who are subject to criminal court control, 
but not incarcerated, criminal punishments routinely restrict their rights to travel, 
marry, bear children, worship, socialize, and protest.1 People under criminal 
court supervision are frequently required to provide DNA samples to law 
enforcement, use devices that measure drug and alcohol use, or wear GPS and 
microphone-equipped ankle monitors that record and track their precise location 
24/7, sometimes for months or years at a time.2 And as part of non-carceral 
punishments, courts commonly order people to participate in religious drug 
treatment programs like Alcoholics Anonymous (“AA”) or others that may 
require individuals to sign self-incriminating acceptance of responsibility 
statements.3 

These punishments, and others like them, highlight two interrelated and 
often conflicting phenomena in criminal law: increased reliance on “alternative” 
non-carceral punishments, and the increasing degree to which these punishments 
strip people of constitutional rights. Although the deprivation of rights has 
always featured prominently in all forms of punishment, advances in surveillance 
technology, along with the influence of private “community corrections” 
entrepreneurs, has created an even more invasive web of rights-restricting non-

 
 1. See infra Part I. 
 2. See infra Part I; Kate Weisburd, Punitive Surveillance, 108 VA. L. REV.147, 147–48 (2022). 
 3. See infra Part I. See also Laura I. Appleman, The Treatment-Industrial Complex: Alternative 
Corrections, Private Prison Companies, and Criminal Justice Debt, 55 HARV. C.R.-C.L. L. REV. 1 
(2020). 
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carceral punishments.4 While these punishments are often imposed in the name 
of decarceration, they instead risk reinforcing what Professors Amanda 
Alexander and Reuben Jonathan Miller call “carceral citizenship,”5 a status that 
legitimates the legal exclusion of historically subordinated groups and reinforces 
social-legal hierarchies based on race, class, disability, and gender. 

This expanded landscape of non-carceral punishments surfaces a lurking 
but critical question: Why do rights-violating punishments escape traditional 
constitutional review that applies outside of the punishment context?6 On one 
hand, the “right to have rights” is “not a license that expires upon misbehavior,”7 
and non-carceral punishments that restrict rights seem like classic state actions 
that are unconstitutional “unless . . . narrowly tailored to [meet] a compelling 
state interest.”8 On the other hand, the rights-deprivations inherent in non-
carceral punishments are often less harsh than the deprivations inherent in prison. 
If a judge can sentence someone to life in prison, how can a judge not also have 
the power to strip someone of the right to marry, worship, or speak as direct 
punishment? 

Punishment jurisprudence offers clues but no clear answer. A prison 
sentence, after all, involves the obvious deprivation of liberty, and people in 
prison generally lose rights that are “inconsistent with” incarceration.9 Likewise, 
courts uphold exploitative prison labor and felony disenfranchisement as legal 
punishments explicitly permitted by the Thirteenth and Fourteenth 
Amendments.10 And the deprivation of still other rights, such as the right to bear 
arms or serve on a jury, are justified as collateral consequences of a criminal 
conviction.11 But are non-carceral punishments that restrict religious practices or 
intimate relationships, for example, justified merely because they are 
punishment, or rather, because they pass First Amendment and substantive due 
process scrutiny? Likewise, is tracking a person’s location 24/7 through a GPS 
ankle monitor permissible because it is punishment, or because it is considered 
a “reasonable” Fourth Amendment search? 

 
 4. See infra Part I. 
 5. Reuben J. Miller & Amanda Alexander, The Price of Carceral Citizenship: Punishment, 
Surveillance, and Social Welfare Policy in an Age of Carceral Expansion, 21 MICH. J. RACE & L. 291, 
294-97 (2016). 
 6. By “traditional,” I mean the type of constitutional scrutiny or review that would apply but 
for the rights-restriction being imposed as punishment. 
 7. Trop v. Dulles, 356 U.S. 86, 92, 102 (1958). 
 8. Reno v. Flores, 507 U.S. 292, 302 (1993). 
 9. Pell v. Procunier, 417 U.S. 817, 822 (1974). 
 10. Richardson v. Ramirez, 418 U.S. 24, 56 (1974) (upholding permanent disenfranchisement 
of people convicted of crimes); Draper v. Rhay, 315 F.2d 193, 197 (9th Cir. 1963) (holding that prison 
labor does not violate the Thirteenth Amendment). 
 11. See MARGARET COLGATE LOVE, JENNY ROBERTS & WAYNE A. LOGAN, COLLATERAL 
CONSEQUENCES OF CRIMINAL CONVICTION: LAW, POLICY & PRACTICE § 2 (ed. 2021). 
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In short, is there something special about punishment that justifies what I 
refer to as punishment exemption,”12 the assumption that non-carceral 
punishment is exempt from traditional constitutional scrutiny? The question of 
punishment exemption is not limited to non-carceral punishments, though the 
problems are most stark in that context. People in prison—like people subject to 
non-carceral punishments—also loose rights, though there is a more robust, 
albeit often inadequate, legal regime to evaluate such deprivations.13 No such 
legal framework exists with respect to non-carceral punishments. This Article 
engages these murky questions and offers a simple, if unexpected, answer: 
punishment is not exempt from the Constitution. All punishment, including 
imprisonment, is state action subject to traditional constitutional review.14 
Properly understood as such, many non-carceral punishments—along with some 
prison sentences—are unconstitutional, even if not cruel and unusual. How 
punishment exemption has nonetheless flourished, and its implications, is the 
focus of this Article. 

Certainly, part of the puzzle is courts’ failure to recognize, much less 
appreciate, the rights-stripping nature of non-carceral punishments. Because 
non-carceral punishments are generally viewed as “better” than prison—and they 
often are—the analysis of their impact on fundamental rights often stops there. 
But better-than-prison is a low threshold and fails to resolve the question of what 
constitutional scrutiny is due, much less whether these punishments are sound or 
humane policies. 

Drawing on my ongoing and original empirical research on the operation 
of non-carceral punishments, this Article exposes the web of rights-violating 
 
 12. This Article’s invocation of the term “punishment exemption” is inspired by, and part of, a 
burgeoning literature focused on exceptionalism in criminal law and procedure. While the thesis of paper 
makes separate (but related) points, I view this wave of scholarship as a healthy sign of the decline of 
“siloing” criminal law and greater inquiries into what makes criminal law distinct. See Benjamin Levin, 
Criminal Law Exceptionalism,108 Va. L. Rev. 1381, 1434 (2023); Aaron Littman, Jails, Sheriffs, and 
Carceral Policymaking, 74 VAND. L. REV. 861, 930–32 (2021); Alice Ristroph, The Wages of Criminal 
Law Exceptionalism, CRIM. L. AND PHIL. (2021); Salil Dudani, Note, Unconstitutional Incarceration: 
Applying Strict Scrutiny to Criminal Sentences, 129 YALE L.J. 2112, 2132 (2020); Justin Driver & 
Emma Kaufman, The Incoherence of Prison Law, 135 HARV. L. REV. 515, 570 (2021); Alice Ristroph, 
An Intellectual History of Mass Incarceration, 60 B.C. L. Rev. 1949, 1953-54 (2019); Carol S. Steiker, 
Capital Punishment and Contingency, 125 HARV. L. REV. 760, 764 (2012) (reviewing DAVID 
GARLAND, PECULIAR INSTITUTION: AMERICA’S DEATH PENALTY IN AN AGE OF ABOLITION (2010)); 
Rachel E. Barkow, Separation of Powers and the Criminal Law, 58 STAN. L. REV. 989, 1012 (2006). 
 13. See infra Part II D. 
 14. A handful of scholars argue that prison sentences or probation detention should be subject 
to additional constitutional limits, including strict scrutiny, but none address the unique rights-
restrictions inherent in non-carceral punishments. See Driver & Kaufman, supra note 12, at 576; Jane 
Bambauer & Andrea Roth, From Damage Caps to Decarceration: Extending Tort Law Safeguards to 
Criminal Sentencing, 101 B.U. L. Rev. 1667, 1676 (2021); Dudani, supra note 12, at 2132; Sherry F. 
Colb, Freedom from Incarceration: Why Is This Right Different from All Other Rights?, 69 N.Y.U. L. 
REV. 781, 783 (1994); Note, The Right to Be Free From Arbitrary Probation Detention, 135 HARV. L. 
R. 1126 (2022); ALEC KARAKATSANIS, USUAL CRUELTY: THE COMPLICITY OF LAWYERS IN THE 
CRIMINAL INJUSTICE SYSTEM 78 (2019); Michael L. Zuckerman, When a Prison Sentence Becomes 
Unconstitutional, 111 GEO. L.J. 281, 338–39 (2022). 
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punishments that would typically be considered unconstitutional outside of the 
punishment context. To be sure, as alternatives to incarceration gain in 
popularity, scholars and activists have raised alarm about the restrictive and 
invasive nature of non-carceral punishments and how they reproduce the 
racialized carceral state, even if to a lesser degree than physical incarceration.15 

My own prior experience defending young people in juvenile delinquency 
court reinforced these concerns. I saw firsthand how non-carceral punishments—
such as house arrest, therapeutic courts, halfway houses, and GPS-ankle 
monitoring—were not so much alternatives to incarceration, but alternative 
forms of incarceration.16 Even the label “non-carceral” is imperfect as it fails to 
capture the myriad ways that distinctly carceral logic defines purported 
alternatives to incarceration.17 

Overlooked by scholars and courts alike, however, is the legal doctrine—
and lack thereof—that has facilitated the proliferation of non-carceral 
punishments that restrict basic rights. Neither the text of the Constitution nor 
basic constitutional principles offer doctrinal support for exempting state action 
in the form of non-carceral punishment from traditional constitutional scrutiny.18 
Indeed, in his dissent in Samson v. California, in which the majority upheld 
suspicionless searches of people on parole, Justice Stevens cautioned that the 
Court has never “sanctioned the use of any search as a punitive measure.”19 
Following this logic, a small handful of courts appear to reject punishment 
exemption and subject at least some non-carceral punishments to traditional 
constitutional scrutiny, but they are the rare exception.20 
 
 15. See, e.g., Michelle Alexander, The Newest Jim Crow, N.Y. TIMES (Nov. 8, 2018), 
https://www.nytimes.com/2018/11/08/opinion/sunday/criminal-justice-reforms-race-technology.html 
[https://perma.cc/UV4E-B9JG]; Patricia J. Williams, Why Everyone Should Care About Mass E-
carceration, NATION (Apr. 29, 2019), https://www.thenation.com/article/archive/surveillance-prison-
race-technology/ [https://perma.cc/U3SS-AKCD]; Miller & Alexander, supra note 5, at 294; Allegra M. 
McLeod, Decarceration Courts: Possibilities and Perils of A Shifting Criminal Law, 100 GEO. L.J. 
1587, 1591 (2012); Chaz Arnett, From Decarceration to E-carceration, 41 CARDOZO L. REV. 641, 663 
(2019); MAYA SCHENWAR & VICTORIA LAW, PRISON BY ANY OTHER NAME 57 (2020); Aya Gruber, 
Amy J. Cohen & Kate Mogulescu, Penal Welfare and the New Human Trafficking Intervention Courts, 
68 FLA. L. REV. 1333, 1401 (2016); Jessica M. Eaglin, Against Neorehabilitation, 66 SMU L. REV. 
189, 222 (2013); JAMES KILGORE, UNDERSTANDING E-CARCERATION: ELECTRONIC MONITORING, 
THE SURVEILLANCE STATE, AND THE FUTURE OF MASS INCARCERATION (2022); Derecka Purnell, 
Reforms Are The Master’s Tools, MEDIUM (Oct. 19, 2020), https://level.medium.com/the-system-is-
built-for-power-not-justice-c83e6dc4dd66 [https://perma.cc/HW54-9RQJ]. 
 16. See James Kilgore, Emmett Sanders & Kate Weisburd, The Case Against E-Carceration, 
Inquest (July 30, 2021), https://inquest.org/the-case-against-e-carceration/. 
 17. See, e.g., McLeod, Decarceration Courts, supra note 15, at 1591 (observing that specialty 
courts, a type of non-carceral punishment “threaten to produce a range of unintended and undesirable 
outcomes: unnecessarily expanding criminal surveillance, diminishing procedural protections, and 
potentially even increasing incarceration.”). 
 18. See Jones v. N.C. Prisoners’ Lab. Union, Inc., 433 U.S. 119, 141 (1977) (Marshall, J., 
dissenting) (questioning the “wholesale abandonment of traditional principles of [constitutional] 
analysis” in the context of prison litigation). 
 19. Samson v. California, 547 U.S. 843, 864 (2006) (Stevens, J., dissenting) (emphasis added). 
 20. See infra Part II A. 
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More often, courts either ignore the rights-stripping nature of non-carceral 
punishments, rely on the purported consent of the person subject to the 
punishment, assume the restrictions are merely “conditions” and not punishment, 
or uphold rights-restrictions that “reasonably relate” to rehabilitation or public 
safety, a standard imported from the prison context.21 These deferential 
approaches are consistent with Justices Scalia and Thomas’ view that states 
should be afforded deference “to define and redefine all types of punishment, 
including imprisonment, to [include] various types of deprivations”22 and that 
criminal conduct properly extinguishes the right against unwarranted 
confinement and liberty.23 In a dissent penned by Justice Thomas and joined by 
Justice Scalia, the Justices explain that there is no general fundamental right to 
freedom from bodily restraint; if there were, “convicted prisoners could claim 
such a right,” and “we would subject all prison sentences to strict scrutiny[, 
which] we have consistently refused to do.”24 Under this view, it is only the 
Eighth Amendment that limits punishment.25 

The problem, however, is that there is no obvious legal basis to exempt 
punishment from traditional constitutional scrutiny that would otherwise 
apply.26 Not only is consent a questionable legal basis,27 but the “reasonably 
related” standard is often inapplicable to the non-carceral setting,28 and 
classifying the deprivation of rights as a “condition” or “regulation” and not 
punishment is likewise legally, and factually, unsound.29 Perhaps most 
significant, these deferential justifications do not resolve why rights-restricting 
punishments are exempt from the constitutional scrutiny that traditionally 
applies to state action.30 Rather, as this Article argues, state action is state action 
regardless of the context. There is nothing exceptional about criminal 
punishment that makes it immune from standard constitutional scrutiny. Indeed, 
decades of prisoner’s rights litigation have helped establish that incarceration 
does not escape constitutional scrutiny simply because it is imposed as 
punishment.31 It may be that many long prison sentences or certain types of non-
carceral punishments are constitutional, but not because they are exempt from 
traditional constitutional review. 

 
 21. See infra Part II B & III C. 
 22. Overton v. Bazzetta, 539 U.S. 126, 139 (2003) (Thomas, J., concurring in the judgment). 
 23. Foucha v. Louisiana, 504 U.S. 71, 121 (1992) (Thomas, J., dissenting). 
 24. Id. at 118. 
 25. Overton, 539 U.S. at 139-40 (Thomas, J., concurring). 
 26. Cf. Sandra G. Mayson, Dangerous Defendants, 127 YALE L. J. 490, 521 (2018) (considering 
whether constitutional doctrine “grants the state more expansive authority to preventively restrain 
defendants than members of the public at large”). 
 27. See infra Part III C. 
 28. See infra Part II B. 
 29. See infra Part III D; see also Weisburd, Punitive Surveillance, supra note 2, at 187. 
 30. See infra Part II B. 
 31. Id. 
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While some progressive legal scholarship understandably questions the 
efficacy of rights-based frameworks to disrupt the racial and economic inequities 
endemic to the carceral state,32 this Article suggests that there is value added in 
challenging the legitimacy of punishment exemption and exposing its lack of 
jurisprudential support. On an immediate and pragmatic level, applying greater 
scrutiny to the deprivation of rights associated with punishment can shrink the 
carceral apparatus and rein in extreme rights infringements, as well as make 
visible rights-deprivations that currently fly below the radar. A more radical 
reimagination of the carceral state—in all its permutations—is also in order,33 
and, at the same time, the need to reckon with the current state of punishment 
law remains. 

On a broader jurisprudential level, exploring how rights-restricting 
punishments escape traditional constitutional scrutiny reveals a categorical 
chasm—and mismatch—between the fields of criminal procedure and 
constitutional law.34 The surveillance inherent in electronic monitoring and 
community supervision, for example, raises not just Fourth Amendment 
concerns, but also implicates First Amendment and substantive due process 
rights. Likewise, requiring someone to write an apology letter raises First 
Amendment concerns, but such a requirement could also be viewed as raising 
Fifth Amendment concerns, since an inculpatory statement could be used against 
them in a later proceeding. Yet, the legal analysis of these practices is routinely 
siloed, with courts opting to not analyze Fourth Amendment problems as First 
Amendment or as substantive due process problems and vice versa.35 The 
disconnect between criminal procedure and constitutional law is neither 
preordained nor inevitable. In fact, by having law students take separate classes 
in criminal procedure and constitutional law, the legal academy sends a clear 
message that criminal procedure is not constitutional law, even though the two 
fields both focus on constitutional text and amendments.36 This divide reflects—

 
 32. See Paul Butler, The System Is Working the Way It Is Supposed to: The Limits of Criminal 
Justice Reform, 104 GEO. L.J. 1419, 1467 (2016); Justin Driver, Reactionary Rhetoric and Liberal Legal 
Academia, 123 YALE L.J. 2616, 2621 (2014); Matthew Clair & Amanda Woog, Courts and the 
Abolition Movement, 110 CALIF. L. REV. 1, 6 (2022); Kathryn E. Miller, The Myth of Autonomy Rights, 
43 CARDOZO L. REV. 376, 440 (2021). 
 33. See, e.g., Amna A. Akbar, Toward A Radical Imagination of Law, 93 N.Y.U. L. REV. 405, 
479 (2018) (arguing for a “radical reimagination of the state and of law” in alignment with “social 
movements”).; Allegra M. McLeod, Prison Abolition and Grounded Justice, 62 UCLA L. REV. 1156, 
1171 (2015) (“motivat[ing] the case for a prison abolitionist ethic”); MARIAME KABA, WE DO THIS ‘TIL 
WE FREE US: ABOLITIONIST ORGANIZING AND TRANSFORMING JUSTICE 14–18 (2021) (advocating for 
a new abolitionist perspective in law and society). 
 34. See Sharon Dolovich and Alexandra Natapoff, New Criminal Justice Thinking, 10—12 
(making the case for a broad understanding of criminal law that accounts for both civil and criminal 
laws). 
 35. See Alex Abdo, Why Rely on the Fourth Amendment to Do the Work of the First?, 127 YALE 
L.J. FORUM 444, 451 (2017). 
 36. For a detailed analysis of the law school curriculum as “pro-carceral” and underinclusive, 
see Shaun Ossei-Owusu, Making Penal Bureaucrats, INQUEST (Aug. 23, 2021), 
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and may help explain—why criminal punishments are generally not viewed as 
raising constitutional concerns beyond the Eighth Amendment. 

This Article proceeds in four Parts. Drawing on a large and ongoing 
empirical research project, Part I offers a portrait of rights-restricting non-
carceral punishments to bring into focus the scope and impact of punishment 
exemption. Part II draws on the text of the Constitution as well as foundational 
constitutional principles to demonstrate the lack of jurisprudential support for 
punishment exemption. Part III addresses five anticipated objections: first, that 
prison is more restrictive than most non-carceral punishments yet still perfectly 
legal. Second, that but for non-carceral punishments people would otherwise be 
imprisoned. Third, that consent nullifies the need to address constitutional 
questions. Fourth, that the deprivation of rights is not punishment, but rather 
conditions or rules. And fifth, that the Eighth Amendment is the only 
constitutional provision that limits punishment. Part IV explores the implications 
of applying traditional constitutional scrutiny to not just non-carceral 
punishment, but all punishment. It explains how restrictions on religion or 
speech, for example, are unconstitutional punishments unless they pass the 
applicable First Amendment scrutiny. The Article concludes with lessons for the 
future of decarceration. 

I. 
A PORTRAIT OF RIGHTS VIOLATIONS AS PUNISHMENT 

As courts and legislators increasingly look to non-carceral punishments—
often in the name of decarceration—the lack of jurisprudential support for these 
rights-restricting punishments comes into sharp focus. Drawing on my original 
empirical research, this Part shines a light on a few examples of rights-restricting 
non-carceral punishments, the impact of the restrictions, and how they exemplify 
the problem of exempting punishment from traditional constitutional review. 

A. The Rise of Non-Carceral Punishment 
Several forces have contributed to the increased use of non-carceral 

punishments: bipartisan interest in curbing mass incarceration, advances in 
surveillance technology, and the influence of the “technocorrections”37 industry 
and other private vendors that market “alternatives” to incarceration.38 Together, 

 
https://inquest.org/making-penal-bureaucrats/ [https://perma.cc/MAY3-345B]; Alice Ristroph, The 
Curriculum of the Carceral State, 120 COLUM. L. REV. 1631 (2020); Sharon Dolovich, Teaching Prison 
Law, 62 J. LEGAL EDUC. 218, 222 (2012). 
 37. Ruha Benjamin, The Shiny, High-Tech Wolf in Sheep’s Clothing, LEVEL (Oct. 22, 2020), 
https://level.medium.com/the-shiny-high-tech-wolf-in-sheeps-clothing-17d8db219b6d 
[https://perma.cc/JCC9-FZ8E]. 
 38. Appleman, supra note 3, at 2; Malcolm M. Feeley, Entrepreneurs of Punishment: How 
Private Contractors Made and Are Remaking the Modern Criminal Justice System - An Account of 
Convict Transportation and Electronic Monitoring, 17 CRIMINOLOGY, CRIM. JUST. L. & SOC’Y 1, 24 
(2016). 
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these forces, further accelerated by the COVID-19 crisis in prisons and jails, 
produced an expanded landscape of incarceration alternatives, including 
therapeutic and (or) mental health courts,39 electronic monitoring,40 community 
service programs,41 drug courts,42 restitution centers,43 residential religious 
treatment programs,44 domestic violence and sex offense courts,45 shoplifting 
diversion,46 special court programs for people convicted of prostitution,47 
community courts,48 treatment centers,49 and police- or prosecutor-led 
restorative justice circles,50 to name just a few. 

In general, non-carceral punishments are imposed in low-level felonies, 
misdemeanors, non-violent crimes, or for people accused of crimes for the first 
time.51 As Professor Issa Kohler-Hausmann describes her experience observing 
criminal court in New York City, “[s]it in any misdemeanor arraignment or all-

 
 39. McLeod, Decarceration Courts, supra note 15, at 1613. 
 40. Eli Hager, Where Coronavirus Is Surging—And Electronic Surveillance, Too, MARSHALL 
PROJECT (Nov. 22, 2020), https://www.themarshallproject.org/2020/11/22/where-coronavirus-is-
surging-and-electronic-surveillance-too [https://perma.cc/GR5N-YV5Q]; April Glaser, Incarcerated at 
Home: The Rise of Ankle Monitors and House Arrest During the Pandemic, NBC NEWS (July 5, 2021), 
https://www.nbcnews.com/tech/tech-news/incarcerated-home-rise-ankle-monitors-house-arrest-
during-pandemic-n1273008 [https://perma.cc/UR8D-WTNB]. 
 41. Lucero Herrera, Tia Koonse, Melanie Sonsteng-Person & Noah Zatz, Work, Pay, or Go to 
Jail: Court-Ordered Community Service in Los Angeles, UCLA Lab. Ctr. & UCLA School of Law (Oct. 
2019), https://www.labor.ucla.edu/publication/communityservice/ [https://perma.cc/74ED-YQRN]. 
 42. SCHENWAR, supra note 15, at 5; Erin R. Collins, The Problem of Problem-Solving Courts, 
54 U.C. DAVIS L. REV. 1573, 1578 (2021); Jessica M. Eaglin, The Drug Court Paradigm, 53 AM. CRIM. 
L. REV. 595, 597 (2016); Josh Bowers, Contraindicated Drug Courts, 55 UCLA L. REV. 783, 835 
(2008); Eric J. Miller, Embracing Addiction: Drug Courts and the False Promise of Judicial 
Interventionism, 65 OHIO STATE L.J. 1479, 1479 (2004). 
 43. Anna Wolfe & Michelle Liu, Think Debtors Prisons Are a Thing of the Past?, MARSHALL 
PROJECT (Jan. 9, 2020), https://www.themarshallproject.org/2020/01/09/think-debtors-prisons-are-a-
thing-of-the-past-not-in-mississippi [https://perma.cc/8JDV-GKDU]. 
 44. Shoshana Walter, At Hundreds of Rehabs, Recovery Means Work Without Pay, REVEAL 
PODCAST (July 7, 2020), https://revealnews.org/article/at-hundreds-of-rehabs-recovery-means-work-
without-pay/ [https://perma.cc/G44H-QRSP]. 
 45. McLeod, Decarceration Courts, supra note 15, at 1621; Erin R. Collins, Status Courts, 105 
GEO. L.J. 1481, 1483 (2017). 
 46. John Rappaport, Criminal Justice, Inc., 118 COLUM. L. REV. 2251, 2272 (2018). 
 47. Christina Goldbaum, Charged With Prostitution, She Went to a Special Court. Did It Help?, 
N.Y. TIMES (Jan. 6. 2020), https://www.nytimes.com/2020/01/06/nyregion/ny-prostitution-courts.html 
[https://perma.cc/AGA4-BM4G]; Gruber et. al., supra note 15, at 1333. 
 48. Anthony C. Thompson, Courting Disorder: Some Thoughts on Community Courts, 64 
WASH. UNIV. J. L. & POL’Y 63, 81 (2002). 
 49. See Priscilla A. Ocen, Awakening to a Mass Supervision Crisis, ATLANTIC (Dec. 26. 2019), 
https://www.theatlantic.com/politics/archive/2019/12/parole-mass-supervision-crisis/604108/ 
[https://perma.cc/GCS4-39FE]. 
 50. Bruce A. Green & Lara Bazelon, Restorative Justice from Prosecutors’ Perspective, 88 
FORDHAM L. REV. 2287, 2303 (2020). 
 51. See Jenny Roberts, Informed Misdemeanor Sentencing, 46 HOFSTRA L. REV. 171, 174 
(2017); Fiona Doherty, Testing Periods and Outcome Determination in Criminal Cases, 103 MINN. L. 
REV. 1699, 1704 (2019); Fiona Doherty, Obey All Laws and Be Good: Probation and the Meaning of 
Recidivism, 104 GEO. L. J. 291, 294, 334 (2016); Alexandra Natapoff, Misdemeanor Decriminalization, 
68 VAND. L. REV. 1055, 1086 (2015). 
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purpose part in the city, and you will hear a veritable alphabet soup of programs 
being offered and accepted as part of case dispositions.”52 Usually imposed at 
sentencing, these punishments are often standalone programs but other times 
take the form of additional conditions or restrictions added onto already existing 
sanctions. People convicted of crimes are most frequently asked to consent to 
certain non-carceral punishments, even though the court has the authority to 
impose the punishment regardless of the individual’s consent.53 While these 
programs do not involve jail time, they represent what Professors Jonathan 
Simon and Malcolm Feeley term the “new penology,” which relies on techniques 
to “identify, classify, and manage” people based on their alleged offense.54 

Although there are many examples of non-carceral punishment, this 
Section focuses on only a few, with the goal of highlighting the ways in which 
non-carceral punishment escapes traditional constitutional scrutiny. Many of 
these examples come from my large and ongoing empirical research project 
examining the operation of punishment outside of prisons.55 This research 
involves collecting and analyzing hundreds of agency records (such as rules and 
internal policies) that govern non-carceral punishment. Taken together, these 
records paint a vivid picture of carceral practices operating outside of physical 
prisons. The categories below are approximate, as there is often overlap between 
programs or different names for the same program depending on the jurisdiction. 

1. Probation, Parole, and Supervised Release 
Probation, parole, and other forms of court supervision have long been 

deployed as alternatives to incarceration, while also being recognized as 
punishment.56 There are currently nearly 4.5 million people on probation, parole, 
or supervised release.57 Probation is generally imposed in cases where a 
defendant is not eligible for a prison sentence or might otherwise be incarcerated 
but is instead sentenced to probation. Parole, by contrast, is most often provided 

 
 52. ISSA KOHLER-HAUSMANN, MISDEMEANORLAND: CRIMINAL COURTS AND SOCIAL 
CONTROL IN AN AGE OF BROKEN WINDOWS POLICING 241 (2018). 
 53. See infra Part III C; Kate Weisburd, Carceral Control: A Nationwide Survey of Criminal 
Court Supervision Rules, HARV. C.R.-C.L. L. REV., 11 (forthcoming 2023) (on file with author). 
 54. Malcolm Feeley & Jonathan Simon, The New Penology: Notes on the Emerging Strategy of 
Corrections and Its Implications, 30 CRIMINOLOGY 449, 452 (1992). 
 55. See Weisburd et al., Electronic Prisons: The Operation of Electronic Monitoring in the 
Criminal Legal System, GEO WASH. LEGAL STUD. RSCH. PAPER NO. 2021-41 (Sept. 27, 2021), 
https://ssrn.com/abstract=3930296 (herein after “Electronic Prisons”); Weisburd, Carceral Control, 
supra note 53. 
 56. See Griffin v. Wisconsin, 483 U.S. 868, 874 (1987); SANFORD H. KADISH, STEPHEN J. 
SCHULHOFER & RACHEL E. BARKOW, CRIMINAL LAW AND ITS PROCESSES 141 (10th ed. 2017); 
Michelle S. Phelps, The Paradox of Probation: Community Supervision in the Age of Mass 
Incarceration, 35 L. POL’Y 51, 52 (2013); Cecelia Klingele, Rethinking the Use of Community 
Supervision, 103 J. CRIM. L. & CRIMINOLOGY 1015, 1018 (2013). 
 57. Barbara Oudekerk & Danielle Kaeble, Probation and Parole in the United States, 2019, 
BUREAU OF JUST. STAT. (July 2021), https://bjs.ojp.gov/library/publications/probation-and-parole-
united-states-2019 [https://perma.cc/P223-YGQ2]. 
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for by statute and exists as a way for people to complete their prison sentence 
outside of a prison. In the federal system, federal supervised release is added on 
at the end of a prison sentence.58 

The deprivation of rights is a definitional part of court supervision. As other 
scholars have shown, people on probation, parole, and supervised release are 
subject to dozens of restrictive and invasive rules.59 These rules govern all 
aspects of life: suspicionless searches, random drug testing, collection of DNA 
samples, court-mandated treatment programs, community service, restrictions on 
associating with certain people, curfews, and house arrest are all common 
features of court supervision.60 

2. Halfway Houses and Work Centers 
Throughout the country, people are often sentenced to spend time after a 

prison sentence at halfway houses, residential drug treatment programs, or work 
centers. Because people sent to these residential programs are often already on 
probation, parole, or supervised release, they are subject to multiple sets of 
rules—the rules governing court supervision and the rules of the program and/or 
facility. In most places, the programs are residential, and participants must abide 
by curfew and are limited in when they can leave and where they can go.61 In 
many work and restitution centers, residents are restricted in the use of their 
income. They are often prevented from having ATM cards and forced to save a 
certain percentage of their income.62 

Many of these programs also limit people’s travel rights.63 For example, a 
work release center in California forbids residents from leaving during the first 
few weeks of the program.64 Even after the first few weeks, residents cannot 
drive a car or leave the center without an approved pass that includes a 
description of everyone and every place the resident will visit.65 

Work and restitution centers take different forms. In Mississippi, people are 
sentenced to restitution centers where, for months (and sometimes years), they 
work for less than minimum wage and the state collects their pay, giving them 
only enough money to buy necessities.66 Likewise, in Oklahoma, people are 

 
 58. See Jacob Schuman, Supervised Release is Not Parole, 53 LOY. L.A. L. REV. 587, 601 
(2020). 
 59. See Doherty, supra note 51; Phelps, supra note 56; Tonja Jacobi, L. Song Richardson & 
Gregory Barr, The Attrition of Rights Under Parole, 87 S. CALIF. L. REV. 887 (2014); Alexis Karteron, 
Family Separation Conditions, 122 COLUM. L. REV. 649 (2022). 
 60. See Doherty, supra note 51. 
 61. Id.; Ocen, supra note 49; Eric Borsuk, Inside the Absurd Limbo of a Post-Prison Halfway 
House, VICE (Feb. 9, 2015), https://www.vice.com/en/article/vdpakb/halfway-to-nowhere-0000582-
v22n2 [https://perma.cc/WG4U-6MYX]. 
 62. Ocen, supra note 49. 
 63. Id. 
 64. Id. 
 65. Id. 
 66. See Wolfe & Liu, supra note 43. 
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sentenced to rehabilitation camps where they are required to work for free often 
in poor conditions, like in chicken processing plants.67 

Non-government entities, both for-profit companies and non-profits, 
operate most halfway houses. The GEO Group, which is one of the largest 
contractors for private prisons and electronic monitoring in the country, runs 
Community Education Centers, which operate almost 30% of halfway houses 
nationwide.68 The federal government also operates over 150 residential reentry 
centers with a capacity of almost 10,000 residents.69 Several work-release 
programs—both publicly- and privately-run—have been criticized for returning 
participants to prison for minor rule violations, retaliation, arbitrary discipline by 
staff, rampant violence, and inadequate staffing.70 

3. Problem-Solving Courts and Treatment Programs 
There is a rich literature on the operation and efficacy of problem-solving 

courts and related specialized diversion programs.71 These courts and treatment 
programs aim to address a wide range of issues (mental health, drug treatment, 
human trafficking, and prostitution, among others) and have different titles, such 
as community courts, drug courts, and specialty courts. Nonetheless, these 
programs share common characteristics. Most people are referred to problem-
solving courts as part of the case disposition or are required to plead guilty as a 
prerequisite for entering the program. Treatment programs are likewise ordered 
as part of a case disposition, usually in addition to some form of court 
supervision. Problem-solving courts and treatment programs often involve a host 
of rights-deprivations, from limited access to counsel to suspicionless searches 
and mandated treatment programs.72 Participants who successfully complete the 
programs are sometimes eligible to have their case dismissed and (or) their 

 
 67. See Walter, supra note 44; Welcome to CAAIR, CHRISTIAN ALCOHOLICS & ADDICTS IN 
RECOVERY [CAAIR], https://caair.org/ [https://perma.cc/FP6U-CVF8]; Appleman, supra note 3, at 1. 
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Proceed with Caution, PUBLICOLA (July 7, 2021) https://publicola.com/2021/07/07/investigation-of-
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 71. See, e.g., McLeod, Decarceration Courts, supra note 15; Christine S. Scott-Hayward, 
Rethinking Federal Diversion: The Rise of Specialized Criminal Courts, 22 BERKELEY J. CRIM. L. 47, 
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record expunged.73 The detailed, invasive, and onerous conditions of these 
programs make them easy to fail. People are often reincarcerated not for new 
offenses, but for violations of technical requirements.74 As a result, these 
programs have been criticized as net-widening, pathologizing, and ineffective.75 

4. Electronic Monitoring and Other Forms of Technological Surveillance 
Every state uses some form of electronic ankle monitoring or surveillance, 

which is most often imposed in addition to probation, parole, or pretrial release.76 
The use of this technology is increasing exponentially, fueled in part by the 
COVID-19 pandemic.77 Although electronic monitoring data is limited, numbers 
from a few jurisdictions reflect its increasing use. For example, in Harris County, 
Texas, electronic ankle monitoring skyrocketed from a daily average of 27 
people on monitors in 2019 to over 4,000 people on monitors in 2021.78 In Cook 
County, Illinois, there are over 3,000 people on monitors, which represents 
almost a 25% increase from the year before.79 These numbers reflect national 
trends.80 

Electronic surveillance includes tracking and analyzing people’s location 
data, monitoring online activity, searching the contents of cell phones, and 
recording conversations between people.81 In reviewing agency records 
governing the use of electronic ankle monitors, a few themes emerged. First, 
people on monitors are almost always required to remain in their homes unless 
they receive prior permission to leave from a supervising agent or agency, a 
rarely straightforward process.82 For example, visiting the doctor, attending 
religious services, shopping, and taking children to school all require 
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NEW REPUBLIC (Jan. 7, 2020), https://newrepublic.com/article/156135/human-trafficking-courts-not-
criminal-justice-innovation [https://perma.cc/KHG2-8TSR]; Gruber et. al., supra note 15, at 1380; 
McLeod, Decarceration Courts, supra note 15, at 1631; Collins, supra note 42, at 1601. 
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Media Justice, Chicago Appleseed, Sept. 2022. 
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 79. 10 Facts About Electronic Monitoring in Cook County, Chicago Appleseed (Sept. 2021) 
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preapproval.83 Second, people on monitors have their precise location data 
tracked, analyzed, and shared with law enforcement and courts. Most of the 
agency records in our research did not contain any privacy protection for the 
sensitive data collected through ankle monitors.84 Third, people on ankle 
monitors are often subject to both the rules governing court supervision, as well 
as the additional (and often more restrictive and invasive) rules governing 
monitoring.85 

Other forms of technological surveillance are also proliferating. For 
example, people are often tracked through cellphone applications86 or are 
required to wear devices that detect drug or alcohol use.87 These applications and 
devices allow for “perfect detection of inevitable imperfections”88 with rules and 
requirements, thus raising concerns about hyper-compliance, 
overcriminalization and the invasiveness of the surveillance.89 Suspicionless 
searches of people’s electronic devices is also common. In a fifty-state survey of 
rules governing court supervision, almost a quarter of the programs allow for 
warrantless searches of electronic devices.90 Finally, in some places, people on 
court supervision must agree to have their social media accounts monitored. For 
example, the rules for probation in Pima County, Arizona state: “I understand all 
social media accounts (e.g., Facebook, Snapchat, Twitter, etc.) are subject to 
search. I will provide all passcodes, usernames, and login information necessary 
as directed by the IPS team.”91 Likewise, people on parole in Vermont must 
“provide access to any social networking sites [they] participate in to [their] 
Parole Officer.”92 
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B. The Scope of Rights Violations as Punishment 
The rights-stripping nature of these punishments exemplifies how 

punishment exemption operates: these rights-deprivations would likely be 
unconstitutional if applied outside the context of punishment. Yet, because these 
rights violations are part of punishment, they escape traditional constitutional 
scrutiny. To be sure, some extreme features of probation and parole, such as 
pornography bans,93 church attendance requirements,94 penile plethysmography 
testing,95 anti-procreation requirements,96 and full internet bans97 have been 
struck down as unreasonable or not sufficiently related to rehabilitation.98 But 
these cases are the exception and not the norm. Constraints as extreme as these, 
as well as more “garden variety” forms of non-carceral punishments are most 
often upheld. These restrictions are generally upheld with either little or no 
explanation or, as detailed below, upheld because the restriction “reasonably 
relates” to a purpose of punishment, or because they are incorrectly categorized 
as “conditions” or collateral and, therefore, are not punishment.99 

What follows are some of the ways that non-carceral punishments routinely 
deprive people of constitutional rights but are nonetheless upheld as 
constitutional. 

1. First Amendment 
There are several First Amendment concerns with non-carceral 

punishment. First, restrictions such as internet bans, surveillance of personal 
electronic devices, social media account monitoring, cellphone-use limitations, 
and prohibitions on communicating with certain people all chill free speech.100 
Courts routinely uphold conditions of release that limit a person’s right to 
protest,101 associate with certain people,102 and visit certain cultural clubs and 
social organizations.103 For people convicted of certain sex offenses, possessing 

 
 93. Laura A. Napoli, Demystifying “Pornography”: Tailoring Special Release Conditions 
Concerning Pornography and Sexually Oriented Expression, 11 UNIV. N.H. L. Rev. 69, 83 (2013). 
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794 F.3d 885, 889 (8th Cir. 2015). 
 97. United States v. Ellis, 984 F.3d 1092, 1095 (4th Cir. 2021). 
 98. See infra Part II B for a more detailed explanation of the “reasonably related” standard. 
 99. See infra Part III D. 
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 101. See, e.g., State v. Sahr, 470 N.W.2d 185, 194 (N.D. 1991) (fashioning probation conditions 
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supervised release was constitutional); United States v. Pacheco-Donelson, 893 F.3d 757, 762-763 (10th 
Cir. 2018) (same); United States v. Evans, 883 F.3d 1154, 1161 (9th Cir. 2018) (same); People v. Lopez, 
66 Cal. App. 4th 615, 629–630 (Cal. Ct. App. 1998) (same). 
 103. See Malone v. United States, 502 F.2d 554, 555 (9th Cir. 1974). 
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pornography is sometimes banned and more general bans or restrictions on 
internet use are common.104 

Second, some non-carceral punishments compel certain types of speech.105 
For example, courts have sentenced people convicted of environmental crimes 
(such as illegal disposal of hazardous waste) to become members of the Sierra 
Club.106 Likewise, appellate courts have upheld court-ordered treatment 
programs, like programs aimed at people convicted of sex offenses or 
shoplifting, that require participants to make statements about their 
culpability.107 Other programs require participants to take polygraph tests.108 
Still other programs require participants to undergo therapy and make statements 
about their past drug use, mental health, and crimes—raising not only First 
Amendment concerns, but also Fourth and Fifth Amendment concerns, 
discussed infra. 

Third, some non-carceral punishments raise Free Exercise Clause concerns. 
For example, courts generally uphold requirements to participate in Alcoholics 
Anonymous (“AA”) programs.109 As others have noted, AA programs are 
religious in nature and require participants to make statements about God.110 
Prohibitions on leaving residential programs or travel restrictions related to 
electronic monitoring or house arrest also implicate religious freedom because 
people cannot freely attend religious services or worship. For example, people 
on electronic ankle monitors in Milwaukee must obtain specific authorization to 
attend church and for no more than four hours once a week.111 Conversely, some 
programs require participants to attend religious programming.112 
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Byron K. Henry, In “A Higher Power” We Trust: Alcoholics Anonymous as a Condition of Probation 
and Establishment of Religion, 3 TEX. WESLEYAN L. REV. 443, 445–47 (1997); Derek P. Apanovitch, 
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Fourth, restrictions that limit who people can spend time with raise freedom 
of association concerns. In my nationwide survey of court supervision rules, well 
over half of the programs limited or regulated who people could spend time with 
and (or) be around.113 Over a quarter of the programs prohibit participants from 
being around people with a criminal record, a felony conviction, or who are on 
court supervision themselves.114 

Some rules also limit social relationships based on vague characteristics.115 
For example, in Alabama, people on parole must “avoid persons or places of 
disreputable or harmful conduct or character.”116 Likewise, in Kansas, people 
must “avoid persons and places of harmful and/or disreputable character, 
including establishments whose primary source of income is from the sale of 
alcohol.”117 

Travel restrictions that forbid people from leaving a certain geographical 
area, as well as curfews and prohibitions on who is allowed into someone’s 
home, are very common and raise similar freedom of association concerns.118 
For example, in Montgomery County, Pennsylvania, people on ankle monitors 
are prohibited from having more than two “visitors in [their] place of residence” 
per day.119 For people subject to house arrest or electronic monitoring, attending 
a political rally without prior approval may be a violation of their release 
conditions.120 

2. Fourth Amendment 
Non-carceral punishments also violate the Fourth Amendment in ways that 

would be clearly unconstitutional if applied outside the context of punishment. 
There are several features of non-carceral punishments that raise Fourth 
Amendment concerns. 

First, most forms of non-carceral punishment involve a substantial loss of 
privacy. Suspicionless searches of people and homes are common features of 

 
 113. Weisburd, Carceral Control, supra note 53, at 16–17. 
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many non-carceral punishments, most notably, probation and parole.121 In my 
nationwide survey of rules governing various forms of court supervision, 65% 
of the programs provided for physical searches of people’s homes, and of those, 
the vast majority did not require any level of suspicion or a warrant.122 These 
searches impact not just the person on supervision, but also everyone in their 
household, violating what Professor David Sklansky terms “privacy as 
refuge.”123 There is even less privacy for people in residential programs or 
halfway homes. For example, the Minnesota Department of Corrections requires 
that halfway houses “[conduct] searches of residents, their belongings, and all 
areas of the facility to control contraband and locate missing or stolen 
property.”124 

Second, non-carceral punishments also often involve various types of body 
searches, which are traditionally subject to Fourth Amendment constitutional 
scrutiny. Drug and alcohol testing, for example, are common features of non-
carceral punishment.125 Likewise, people subjected to different forms of non-
carceral punishment are often required to wear alcohol-detecting bracelets 
(known as SCRAM) and submit DNA samples to law enforcement.126 These are 
all Fourth Amendment searches that have been upheld as constitutional.127 

Third, the various forms of electronic surveillance raise significant Fourth 
Amendment concerns. Near constant location tracking (through GPS ankle 
monitors), as well as monitoring and searching private social media accounts, 
and personal electronic devices like computers and cellphones, are all Fourth 
Amendment searches.128 As I detail in prior work, electronic surveillance of 
people on court supervision allows prosecutors and law enforcement, with the 
click of a mouse, to access immense amounts of personal, otherwise private, data 
at any time of day and without notice to the person subject to the surveillance.129 
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Electronic surveillance technology used to monitor people on court 
supervision continues to develop. In some places, GPS ankle monitors are also 
equipped with audio features that emanate loud beeping alerts and facilitate two-
way conversations between people on the monitors and the agents monitoring 
them.130 The audio features mean that anyone within earshot will be alerted to 
the monitor.131 Although the Supreme Court has taken a hard line protecting 
people’s location data,132 those same protections are not extended to people on 
various forms of criminal court supervision.133 For the most part, constitutional 
challenges to electronic surveillance of people on court supervision have been 
unsuccessful.134 

3. Fifth and Sixth Amendments 
Non-carceral punishments also implicate the right to counsel and the right 

against self-incrimination. Despite Fifth and Sixth Amendment concerns, courts 
generally uphold requirements that people on supervision write apology letters, 
discuss their alleged crime with probation and parole officers, or make other 
incriminating statements.135 Because these admissions occur outside of the 
normal trial process, people are rarely provided counsel. And even if they have 
a lawyer, the role of defense counsel in problem-solving courts is often limited 
such that they are not a traditional advocate for their client.136 Likewise, 
significant limits on free movement and surveillance of personal electronic 
devices also impact people’s ability to consult with a lawyer, if they have one. 
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4. Substantive Due Process 
Certain interests are so fundamental that government action cannot infringe 

upon them “at all . . . unless the infringement is narrowly tailored to serve a 
compelling state interest.”137 There are several ways that non-carceral 
punishments implicate fundamental interests protected by Substantive due 
process. 

First, restraints on movement and liberty are perhaps the most common 
feature of most non-carceral punishments. People on house arrest, electronic 
monitoring, or in halfway houses or residential treatment centers are generally 
forbidden from leaving without some form of pre-approval.138 For example, 
people on electronic monitors in Louisville, Kentucky, are “required to remain 
inside of [their] residence at all times . . . Inside means no decks, patios, porches, 
taking out the trash, etc.”139 Likewise, in Milwaukee, Wisconsin, people on 
monitors must get authorization to go to the grocery store (for one hour once a 
week), the laundromat (for two hours once a week), and to vote.140 Bans on 
deviating from set schedules, or even taking a different route home, are also 
common requirements of electronic ankle monitoring.141 

Limitations on travel and transportation methods are also common. For 
example, in Alaska, Washington, Vermont and, New Hampshire people on 
various forms of supervision cannot operate, and in some instances, purchase a 
car without approval.142 In New York City, people may be prohibited from using 
or entering any Metropolitan Transportation Authority subway, train, and bus for 
up to three years following their release.143 

Restrictions on where, and with whom, people can live feature prominently 
in most forms of non-carceral punishment.144 For example, people on electronic 
monitoring in Kentucky are not permitted to live in Section 8 housing or public 
housing. Still other programs forbid or discourage people from living in hotels, 
shelters, or temporary housing.145 In many places, people are limited to only 
living in homes “approved” by the supervising agent.146 In many places, people 
cannot live with others who have a criminal record, and in some places, people 
must obtain permission or provide notice to their supervising agent before 
someone new moves into their household.147 These restraints all burden people’s 
liberty interests, as well as the right to bodily autonomy. 
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The aforementioned curfews and limits on travel—such as prohibitions on 
leaving, entering, or living in a certain home, city, county, or country—infringe 
on liberty interests. In my nationwide survey of court supervision rules, 80% 
include some form of travel ban that either forbids people from leaving a certain 
geographical area or requires permission before leaving.148 This means people 
are prohibited from visiting family, friends, and care providers—like doctors—
without first getting permission. 

Second, restraints on personal and intimate relationships are common 
features of non-carceral punishments that implicate individual autonomy 
protected by Substantive due process.149 In some places, people cannot marry 
without the approval of their probation or parole officer,150 a type of restriction 
that has been expressly rejected in the context of prisons.151 Relatedly, people on 
probation for certain sex offenses in Maricopa County, Arizona, must “obtain 
prior written approval . . . before socializing, dating, or entering into a sexual 
relationship with any person who has children under the age of 18.”152 And in 
Virginia, people on monitors are required to “inform persons with whom you 
have a significant relationship of your sexual offending behavior as directed by 
your supervising officer and/or treatment provider.”153 These restrictions limit 
autonomy and simultaneously reinforce the “state’s interest in cultivating 
disciplined sexual citizens.”154 

Non-carceral punishments also impact the right to parent. For example, in 
some places, courts have upheld restrictions on the ability to have children.155 
These restrictions can take different forms, including permanent sterilization, 
forced birth control, and general prohibitions against having children.156 As 
Professor Alexis Karteron documents, common features of court supervision 
undermine the right to parent and result in the separation of families.157 For 
example, courts routinely uphold limitations on living, visiting, or socializing 
with your own children158 or other children.159 Many programs include such 
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rules.160 Travel restrictions, as well as inclusion and exclusion zones, also 
undermine the ability of families to live together. Furthermore, these rules 
generally fail to recognize parents “as part of a broader network of 
caregivers,”161 and in doing so, further infringe on family autonomy and 
caregiving cohesion. By violating the right to bodily integrity, the right to parent, 
and the “private realm of family life which the state cannot enter,”162 these rights 
restrictions appear to be the “price of pleasure.”163 

Third, non-carceral punishments often restrict people’s ability to make 
decisions about their own bodies. For example, mandated drug, alcohol, and 
mental health treatment, including treatments such as “moral reconation 
treatment,”164 are very common, and the failure to participate can be grounds for 
removal from the program and potential reincarceration.165 Random drug and 
alcohol tests are also customary features of non-carceral punishment.166 
Otherwise private medical and mental health records are commonly shared with 
treatment providers, law enforcement, and courts.167 

Even seemingly small indignities—such as reporting the use of over-the-
counter medication to a probation officer 168—implicate bodily autonomy. 
Several programs also have rules related to appearance and dress.169 In Harris 
County, Texas, for example, people visiting their probation officer are prohibited 
from wearing “revealing” clothing, or clothing in “poor taste” including “halters, 
short shorts, sagging pants, pajamas, house shoes, swimsuits, low cut revealing 
shirts/blouses, [or] clothing with vulgar language.”170 

Finally, restrictions on people’s ability to make decisions about their 
employment also raise autonomy concerns. The vast majority of non-carceral 
punishment programs include some sort of restriction on employment, including 
the need to obtain permission or provide notice before people change jobs, 
requiring approval for work schedules, and limitations on work hours, or the type 
of work people can do.171 These restrictions, in addition to the already existing 
challenge of finding employment with a criminal record, make it difficult to 
maintain financial stability and cover court-imposed fees and restitution.172 
 
 160. Weisburd, Carceral Control, supra note 53, at 19–20. 
 161. Melissa Murray, The Networked Family: Reframing the Legal Understanding of Caregiving 
and Caregivers, 94 VA. L. REV. 385, 387 (2008). 
 162. Prince v. Massachusetts, 321 U.S. 158, 166 (1944). 
 163. Cortney E. Lollar, Criminalizing (Poor) Fatherhood, 70 ALA. L. REV. 125, 164 (2018). 
 164. See e.g., Bexar County, Texas, Mental Health Court Rules (on file with author). 
 165. Weisburd, Carceral Control, supra note 53, at 16. 
 166. Id. at 15. 
 167. Id. at 16. 
 168. See Montgomery Co., Penn. Rules governing Monitoring, 2021 (on file with author). 
 169. Weisburd, Carceral Control, supra note 53, at 20. 
 170. Id. 
 171. Id. at 21. 
 172. See Anna VanCleave, Brian Highsmith, Judith Resnik, Jeff Selbin & Lisa Foster, Money 
and Punishment, Circa 2020, Arthur Liman Ctr. for Pub. Int. Law, Fines & Fees Just. Ctr. & Policy 
Advoc. Clinic at U.C. Berkeley Sch. of Law (2020) (describing fees); A Better Path Forward for 



124 CALIFORNIA LAW REVIEW [Vol.  111:101 

C. Cumulative Impact of Rights Violations 
Although often heralded as “decarcerative” by progressives and 

conservatives alike, non-carceral punishments risk reinforcing the precise racial 
and economic inequities that decarceration efforts seek to address. Almost all 
non-carceral punishment “restricts liberty, limits privacy, disrupts family 
relationships, and jeopardizes financial security.”173 As such, the erasure of 
rights furthers the racial and economic subordination endemic to the carceral 
state. In addressing the impact of electronic ankle monitoring, for example, 
Professor Chaz Arnett exposed the extent to which monitoring “entrench[es] a 
marginalized second-class citizenship.”174 Left unchecked, the rights restrictions 
associated with non-carceral punishments facilitate legalized and 
institutionalized dehumanization,175 or what Professor Khiara Bridges terms 
“informal disenfranchisement,” which refers to the “process by which a group 
has been formally bestowed with a right is stripped of that very right by 
techniques that the Court has held to be consistent with the Constitution.”176 

While institutional anti-Black racism has always featured prominently in 
the functioning of the criminal legal system, oppression along other intersecting 
axes, such as gender, age, disability, immigration status, gender identity, sexual 
orientation, and housing status are also reinforced through the rights 
infringement.177 Non-carceral punishments often operate as “reformist reforms” 
that reinforce more visibly racialized subordination and social 
marginalization.178 Thanks to the efforts of activists, community organizers, 
researchers, and reporters, there is now a deeper understanding of the impact of 
rights infringements.179 
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In many respects, the various forms of non-carceral punishment mimic, 
even if they do not replicate, “the violence inherent in the relationship between 
the state and the physically incarcerated individual.”180 The deployment of non-
carceral punishments reflects the ultimate “governing through crime.”181 The 
restrictive nature of non-carceral punishment may be even harsher than prison in 
some circumstances. Despite the challenge of obtaining a job or housing with a 
criminal record, or while wearing a visible ankle monitor, people subject to non-
carceral punishment are often ordered to obtain a job, seek medical care, and find 
housing, all while complying with a myriad of mandated treatment programs and 
other requirements.182 The way that non-carceral punishment expects people to 
do more with less may explain why some people prefer short terms of 
incarceration over more lengthy non-carceral punishments.183 

Rights infringements cause both individual and collective harm. On an 
individual level, losing the right to move, parent, travel, speak freely, live, 
socialize with loved ones, or control one’s own body and home, undermines 
dignity and personal autonomy. The near-constant surveillance and limited 
privacy afforded to those subject to non-carceral punishment trigger related 
social and emotional harms.184 As one teenager on an electric monitor explained, 
she could not hide the ankle monitor and the gaze of her teachers and classmates 
got to her: “[y]ou’re trying to move on with your life, but you have this black 
box around your ankle.”185 

Privacy scholars have long warned that government surveillance, as well as 
surveillance by private companies, chills civic engagement and civil liberties, 
and strips people of personal agency, autonomy, and voice.186 The lack of 
privacy associated with non-carceral punishment also reinforces the myriad 
ways that informational and intimate privacy primarily belongs to people not 
subject to non-carceral punishments.187 
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The collective harm is also significant. The erasure of rights impacts not 
just the person subject to carceral control, but also families and communities.188 
For example, conditions that restrict parent-child relationships or ban contact 
with people with criminal records break families apart and “effectively cut a 
supervisee off from large swaths of his entire community.”189 Relatedly, for 
people subject to non-carceral punishment, the “home is opened up as never 
before”190 and exposes entire families and homes—the paradigmatic private 
place—to carceral surveillance.191 

D. Structural Features that Facilitate Punishment Exemption 
Punishment exemption has flourished in part because of courts’ historically 

deferential approach to evaluating rights restrictions, discussed infra. The failure 
of courts to engage—much less address—punishment exemption also stems 
from several structural features of non-carceral punishment; features that have 
the effect of shielding punishment from judicial scrutiny. As a result, courts have 
been able to avoid resolving the constitutionality of punishment exemption. 

1. Barriers to Legal Challenges 
Efforts to limit litigation have made legal challenges to non-carceral 

punishment virtually impossible.192 Many rights-stripping punishments exist—
and expand—because people subject to non-carceral punishments, like people in 
prison, are deprived of the resources necessary to bring effective legal 
challenges.193 Factors such as the lack of access to counsel, the difficulty of 
obtaining evidence, the challenges of pro se litigation, the inaccessibility of civil 
trial courts, and qualified immunity make constitutional challenges difficult.194 

There are also few opportunities to meaningfully object to the rights-
restricting features of non-carceral punishment. Because non-carceral 
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punishment is often presented as an alternative to incarceration, there is no 
obvious opportunity to challenge the sanction and the accused person’s 
bargaining power is weak.195 In the context of supervised release, people 
convicted of crimes “will accept nearly any arrangement as long as it provides 
them the opportunity to avoid going to prison.”196 When the contours of non-
carceral punishment are determined by third parties, discussed infra, there is 
virtually no way to challenge the rights restrictions short of a lawsuit.197 These 
barriers to legal challenges essentially immunize the rights-stripping nature of 
punishment from meaningful scrutiny. Put differently, punishment exemption 
has flourished in part because challenges to it are far and few between. 

2. Delegation to Third Parties 
The delegation of non-carceral punishment to third-party entities, be it 

private companies, nonprofits, or government agencies, also explains the lack of 
regulatory and constitutional protections.198 Although courts set probation 
conditions, it is more often parole boards, treatment centers, specialty courts, 
government agents, and private companies that determine the precise contours 
of non-carceral punishment.199 These entities, not courts, are responsible for rule 
making, enforcement, and sanctions. 

The largely unregulated and nontransparent role of private industry 
complicates the deference afforded to the third-party entities tasked with 
administering non-carceral punishment.200 For example, in some states, 
probation services are outsourced to private companies—often the same 
companies that own and operate private prisons and electronic ankle 
monitoring.201 While government entities are subject to at least some forms of 
judicial and regulatory oversight, albeit minimal, the same cannot be said for 
privately-run non-carceral programs. These programs are rarely transparent 
about their operation, nor are they required to be as they are not governed by 
public records laws.202 With limited involvement of state actors, courts’ ability 
to monitor non-carceral programs is further curtailed. 
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The interests and motivations of non-court institutions that oversee non-
carceral punishments —such as agencies, nonprofits, and private companies—
are also not the same as those of criminal courts.203 As Professor Eisha Jain has 
noted, “the organizational logic that motivates key institutions is distinct from - 
and often in tension with - the sentencing interests of the state.”204 Just like the 
concern that private prisons prioritize profits over people,205 there is a similar 
concern that private companies that market, sell, and operate various forms of 
non-carceral punishments are motivated primarily by financial gain. 

Delegation is especially troubling in “authoritarian institutions” where 
“serious abuses of power and violations of rights are likely to occur” and the 
political process is unlikely to provide any meaningful protections.206 As Justice 
Brennan warned in a dissent pertaining to restrictions on religion in prison, “we 
should be especially wary of expansive delegations of power to those who wield 
it on the margins of society. Prisons are too often shielded from public view; 
there is no need to make them virtually invisible.”207 The concern about 
expansive delegation applies to carceral institutions that exist outside of prison 
as well. Like barriers to legal challenges, this delegation has the net effect of 
judicial avoidance: courts need not resolve, much less address, punishment 
exemption if the issue is not before them. 

3. Lack of Regulatory Protections 
The operation and management of both carceral and non-carceral 

punishments are often beyond the reach of not just court oversight, but other 
regulatory regimes and agencies that oversee certain industries, like OSHA or 
the FDA. In the prison setting, services related to food, medical care, and 
telecommunications, for example, often evade the regulatory oversight that 
would otherwise apply outside of prison.208 The same concerns extend to non-
carceral punishments, where halfway houses, electronic monitors, and mandated 
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treatment programs are also under- or un-regulated.209 This is not an accident. 
As is true with prisons, the failure of all branches of government to regulate 
carceral institutions—both prisons and punishment outside of prison— reflects 
a “palpable hostility and contempt” towards people subjected to carceral 
control.210 As a result, people subject to carceral control—be it in prison or not— 
are left in a “deregulatory state of exception.”211 

The private “alternatives to incarceration” industry is especially under-
regulated. There are no regulations, for example, governing the production and 
operation of electronic ankle monitors or SCRAM devices, despite the fact that 
people wear these devices 24/7 on their bodies, and that the devices sometimes 
cause physical injuries.212 Likewise, as journalists have pointed out, state and 
federal regulators routinely ignore halfway houses and rehabilitation centers to 
the detriment of people in the programs.213 The exorbitant fees for various 
“alternatives,” combined with the profit motives of private corrections 
entrepreneurs, also raise concerns about potential violations of federal antitrust 
and antimonopoly laws.214 

In short, there is no meaningful accountability when the operation of non-
carceral punishment is fully delegated to private companies or third parties. 
When the state incarcerates someone in prison, the state is—in theory—
responsible for the wellbeing, health, and safety of that person.215 The same 
cannot be said of non-carceral punishments, where the wellbeing of participants 
rests entirely with third parties and private companies. The lack of regulatory 
protection, and the distance between courts and the operation of these 
punishments, also helps explain why punishment exemption has escaped judicial 
review. 

II. 
THE CASE AGAINST PUNISHMENT EXEMPTION 

Having established the rights-restricting nature of non-carceral 
punishment, this Part makes the case that there is no doctrinal basis to exempt 
rights-restricting punishments from traditional constitutional review that would 
otherwise apply outside of the punishment context. The case against punishment 
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exemption is most vivid in the context of non-carceral punishment, but many of 
the reasons to reject punishment exemption apply to prison sentences as well. 

As a threshold matter, the absence of clear doctrinal support for punishment 
exemption stems, at least in part, from a profound disagreement about the legal 
origins of liberty. In a doctrinal tug-of-war, Justices Stevens, Brennan, and 
Marshall generally viewed liberty as an unalienable right which is not easily 
extinguishable. Just as an incarcerated person “[does] not shed all constitutional 
rights at the prison gate,”216 neither does a person subject to non-carceral 
punishment. In contrast, Justices White, Rehnquist, and Thomas viewed liberty 
as being rightly extinguished by incarceration, and to the extent that liberty 
interests remain, they are derived from federal or state law creating 
entitlement.217 This approach is consistent with the concept of departmentalism, 
in which ultimate authority in constitutional interpretation resides with “the 
people themselves.”218 

This debate helps explain why no court has offered a sound explanation or 
justification for punishment exemption. Instead, most courts examining non-
carceral punishments either assume that no constitutional scrutiny applies or 
apply the “reasonably related” standard—but neither approach explains why 
traditional constitutional scrutiny does not apply. Although Justices Thomas and 
Scalia stated in a dissent that the Court has consistently refused to apply strict 
scrutiny to prison sentences,219 and some state courts have explicitly refused to 
apply strict scrutiny to the deprivation of rights associated with punishment,220 
there is no solid doctrinal explanation, much less justification, for this position. 
This Part exposes these doctrinal infirmities. 

A. No General “Punishment Exception” to the Constitution 
This Article’s central claim is that a criminal conviction does not give the 

state license to impose rights deprivations as punishment, so long as such 
deprivations are not cruel and unusual. As Justice Stevens warned in his dissent 
in Samson, there is no history of courts imposing the deprivation of Fourth 
Amendment rights as a “punitive measure”221 and as such, parole search 
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conditions are not immune from close constitutional scrutiny.222 This warning 
applies equally to all forms of punishment and is consistent with prior Supreme 
Court proclamations that there is “no iron curtain drawn between the 
Constitution and the prisons of this country.”223 There is also no such curtain 
between the Constitution and non-carceral punishments. 

It follows that there is no textual support for punishment to escape 
traditional constitutional rules that would otherwise apply. Specifically, there is 
no suggestion, much less clear statement, within the Constitution that 
punishments are exempt from normal levels of constitutional scrutiny. In fact, 
the Framers used clear categorical language when addressing which specific 
rights could be infringed upon or circumscribed and why. The only two rights 
and privileges singled out by the Constitution’s drafters as capable of being 
legally abridged as punishment are the right to vote and the right to be free from 
slavery and involuntary servitude.224 Section Two of the Fourteenth Amendment 
provides that the right to vote may be “abridged” upon “participation in rebellion, 
or other crime,”225 and the Thirteenth Amendment prohibits slavery and 
involuntary servitude “except as a punishment for crime.”226 

Extensive criticism notwithstanding, exploitative prison labor and felony 
disenfranchisement have been upheld as legally permissible forms of 
punishment.227 To be sure, these provisions are rightly questioned and 
challenged,228 and I agree with scholars and policy makers calling for their 
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abolition.229 Yet under basic canons of construction, these two provisions 
undermine the idea that there is an implicit or general punishment exception to 
the Constitution.230 The failure of the drafters to use limiting language elsewhere 
suggests that a conviction cannot be the sole grounds to deny people rights. 

Some might argue that if the text of the Thirteenth Amendment in fact 
allows involuntary servitude and slavery as punishment, it follows that any 
rights-deprivation as punishment is permitted under the Constitution, since 
“lesser” punishments are less rights-depriving than enslavement. Yet even 
accepting the textual support for such a position—a reading that scholars 
debate231—current punishment jurisprudence rejects slavery and “civil deaths” 
as punishment for a crime, addressed infra. 

To be sure, the Thirteenth and Fourteenth Amendments are arguably 
distinguishable from other constitutional provisions because they were part of 
the Reconstruction compromise. As addressed more thoroughly by other 
scholars, the Thirteenth Amendment both ended the formal institution of slavery 
but also insured the entrenchment of race and class-based hierarchies with 
“Black codes,” convict leasing, and other mechanisms that perpetuated slavery 
through the Punishment Clause.232 Yet, if we take at face value the general view 
of courts that the punishment clause “strips convicted persons of Thirteenth 
Amendment protection,”233 it follows that there is no other general punishment 
exception beyond the punishment clause. 

Moreover, the elimination of rights for people subject to carceral control 
reflects the “badges and incidents of slavery”234 that the Thirteenth Amendment 
forbids.235 As discussed in greater detail in Part IV, infra, the concerns that led 
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to the passage of the Reconstruction Amendments directly undermine exempting 
punishment from traditional constitutional protections. In particular, the brutal 
practices of separating enslaved families and the inhuman treatment of enslaved 
people motivated the passage of the Reconstruction Amendments.236 Yet today, 
Professor Brandon Hasbrouck explains, liberty restrictions related to punishment 
strip people of “fundamental privileges and immunities of citizenship, including 
restrictions on speech, family relations, and legal status—all of which are 
textbook examples of badges and incidents of slavery.”237 For all these reasons, 
the Reconstruction Amendments—and in particular the Thirteenth 
Amendment—undermine the proposition that punishments are categorically 
exempt from traditional constitutional scrutiny. 

B. The “Right to Have Rights” 
On multiple occasions, the Supreme Court has made clear that the 

protections of the Free Exercise Clause, the Due Process Clause, and the Equal 
Protection Clause all apply to people subjected to various forms of non-carceral 
punishment,238 and that people in the criminal legal system do not “forfeit all 
constitutional protections.”239 Despite this strong categorical language, 
punishment exemption persists. 

There is no obvious doctrinal support for the argument that punishment or 
a conviction alone fully extinguishes the right to have rights.240 As the Ninth 
Circuit noted, being on probation does not “extinguish” Fourth Amendment 
rights and a “conditional releasee may lay claim to constitutional relief, just like 
any other citizen.”241 There is nothing special about state action in the form of 
punishment that exempts it from scrutiny. The rules of constitutional law should 
be the same across contexts: the relevant constitutional scrutiny should apply to 
all state action, regardless of whether the state action is categorized as 
punishment, regulation, or a collateral consequence.242 Focusing on non-carceral 
punishments in particular highlights why rights-violating punishment, and 
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exempting punishment from traditional constitution review, is not legally 
justified. 

There are several reasons to subject non-carceral punishment to traditional 
levels of constitutional scrutiny. First, simply erasing rights as punishment is a 
form of “civil death,” defined as a “form of punishment” that “extinguish[es] 
most civil rights of a person convicted of a crime and largely put[s] that person 
outside the law’s protection”243 While Civil Death was a common colonial era 
punishment, it is no longer accepted. In 1997, the Supreme Court held that “the 
ancient common law doctrine of ‘outlawry,’ and . . . ‘civil death,’ . . . could not 
be admitted without violating the rudimentary conceptions of the fundamental 
rights of the citizen.”244 Likewise, in 1977, Justice Marshall explained in a 
dissent that the Court has repeatedly rejected the view once held by state courts 
that “prisoners were regarded as ‘slave(s) of the State,’ having not only forfeited 
[their] liberty, but all [their] personal rights . . ..”245 As Justice Stevens explained 
in a separate case: 

[I]f the inmate’s protected liberty interests are no greater than the State 
chooses to allow, he is really little more than the slave described in the 
19th century cases. I think it clear that even the inmate retains an 
unalienable interest in liberty at the very minimum the right to be treated 
with dignity which the Constitution may never ignore.246 
This concern is not limited to prisons and applies equally to non-carceral 

punishments as well. 
Restrictions on Second Amendment rights have garnered similar concerns 

about targeting and eliminating rights for people with criminal convictions.247 
For example, before joining the Supreme Court, then-Seventh Circuit judge Amy 
Coney Barrett observed in a dissent that “[f]ounding-era legislatures did not strip 
felons of the right to bear arms simply because of their status as felons.”248 As 
she explained, history teaches us that “a felony conviction and the loss of all 
rights did not necessarily go hand-in-hand.”249 While most Second Amendment 
restrictions are categorized as collateral consequences or civil restraints, Justice 
Barrett’s position suggests deep skepticism of any firearms restriction (punitive 
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or collateral) that is triggered solely by someone’s status as a “felon.”250 Of 
course, there is nothing exceptional about the right to bear arms as compared to 
other fundamental rights. In theory, Justice Barrett’s concern extends to all rights 
and undermines the legitimacy of punishment exemption generally. At the very 
least, it suggests a conflict between the protection afforded to Second 
Amendment rights as compared to other rights. 

Second, as a doctrinal matter, the loss of rights in prison, or in non-carceral 
settings, is most often justified because maintaining the rights would be 
inconsistent with the operation of the punishment. But the rights are not taken 
away as the punishment itself. As Professor Sherry Colb explains in the context 
of prisons, “we do not sufficiently scrutinize the penalty of incarceration as a 
deprivation of the fundamental right to be free from physical confinement.”251 
The same can be said of non-carceral punishment. Indeed, scholars have rightly 
called for heightened constitutional scrutiny of both punishments and collateral 
consequences alike, regardless of their label as punishment or not.252 There is 
nothing exceptional about criminal punishments that justifies unique 
constitutional treatment.253 

Third, Supreme Court punishment and prison jurisprudence offers no clear 
categorical rule that exempts rights-violating punishments from traditional 
constitutional review. Instead, the caselaw reflects ongoing tension about what 
scrutiny is due.254 On one hand, the Court appears to have rejected the 
applicability of strict scrutiny to punishment. In Chapman v. United States, the 
Court entertained a Substantive due process challenge to a mandatory five-year 
sentence that was based on the weight of the container of drugs plus the drugs, 
as compared to the weight of the drugs without the container. The Court rejected 
the challenge and upheld the sentence under a rational basis review.255 Notably, 
the Court did not explain why it applied rational basis review and not strict 
scrutiny. In one short paragraph, the Court simply explained that once a person 
is convicted of a crime, courts may impose whatever punishment is authorized 
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by statute so long as it is not cruel and unusual and not irrational under rational 
basis review.256 

On the other hand, Chapman’s legacy is as uncertain as it is unclear. In the 
years after Chapman, the Court expressed concern that any institutionalization 
of an adult “triggers heightened, substantive due process scrutiny”257 and 
requires a “‘sufficiently compelling’ government interest.”258 To be sure, these 
concerns appear in the context of civil commitment—not criminal incarceration. 
For example, in striking down the ongoing civil commitment of an insanity 
acquittee, the majority in Foucha v. Louisiana distinguished civil commitment 
from criminal incarceration.259 Because the commitment was civil and not 
criminal, the majority reasoned, substantive due process protections applied. 

Yet the difference in settings does not, without more, explain why 
punishment should be treated differently for purposes of substantive due process 
analysis.260 Indeed, in his dissent in Foucha, Justice Thomas worried that the 
majority’s focus on criminal convictions was just a question of semantics. As he 
explained, “I am not sure that [a conviction] deserves talismanic significance,” 
because “[i]t is surely rather odd to have rules of federal constitutional law turn 
entirely upon the label chosen by a State.”261 In short, the civil-criminal 
distinction is of limited use since substantive due process “protects bodily 
liberty, full stop, and one’s bodily liberty is equally constrained regardless of 
whether the judicial order doing the work is styled as a civil or a criminal 
judgment.”262 

In the Equal Protection context, the Supreme Court has also applied strict 
scrutiny to prisons, suggesting that Chapman is not the final word on the legality 
of exempting punishment from traditional standards of constitutional review. In 
evaluating a section 1983 Equal Protection challenge to prison policies that 
discriminated based on race, the Court explicitly held that strict scrutiny and not 
the “reasonably related” standard governed the challenge.263 

To be sure, there is debate in the law and literature about what precise 
constitutional review is due,264 but at a minimum, these cases all reveal that 
criminal punishment—both those in prison and out—is not per se exempt from 

 
 256. See id. 
 257. Reno v. Flores, 507 U.S. 292, 314 (1993) (O’Connor, J., concurring). 
 258. Id. at 314. 
 259. Foucha, 504 U.S. at 80. 
 260. See Dudani, supra note 12, at 2133. 
 261. Id. at 118 n.13 (Thomas, J., dissenting). “Concededly, Justice Thomas’s objection was 
limited”—he “believed that a person’s criminal conduct--irrespective of whether she was convicted or 
acquitted as insane--extinguished her right against unwarranted confinement.” Dudani, supra note 12, 
at 2133 (2020). 
 262. Zuckerman, supra note 14, at 32. 
 263. Johnson v. California, 543 U.S., 499, 500 (2005). 
 264. See e.g., Zuckerman supra note 14, at 26-27 (concluding that, although incorrect, the Court 
has articulated rational basis as the appropriate standard of review of incarceration); Dudani, supra note 
12 (arguing that strict scrutiny is the appropriate standard to challenge incarceration). 
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constitutional scrutiny and that there is no obvious reason not to apply traditional 
constitutional scrutiny to punishments.265 

Reading the cases this way is not novel. Justices Stevens and Brennan also 
believed that the traditional levels of constitutional scrutiny that apply to any 
state action should apply to state action in prison. In a dissent related to a freedom 
of association claim, Justice Marshall urged the Court to view restrictions on 
First Amendment activities the same for people in prison and outside.266 In a 
dissent regarding restrictions of religious practices in prison, Justice Brennan 
likewise took the position that such restrictions should be subject to a “strict 
standard of review.”267 

These points, however, raise a follow-up question: If traditional 
constitutional scrutiny applies to non-carceral punishment, why have courts 
avoided doing just that? In 2001, the Wisconsin Supreme Court offered a 
possible explanation. In upholding an anti-procreation probation condition, the 
court in State v. Oakley noted, without citation to authority, that neither probation 
conditions nor prison regulations are subject to strict scrutiny review.268 The 
court explained its reasoning: 

If probation conditions were subject to strict scrutiny, it would 
necessarily follow that the more severe punitive sanction of 
incarceration, which deprives an individual of the right to be free from 
physical restraint and infringes upon various other fundamental rights, 
likewise would be subjected to strict scrutiny analysis . . . [This] 
position is either illogical in that it requires strict scrutiny for conditions 
of probation that infringe upon fundamental rights but not for the more 
restrictive alternative of incarceration, or it is unworkable in that it 
demands the State meet the heavy burden of strict scrutiny whenever it 
is confronted with someone who has violated the law.269 
Yet this explanation is suspect. It is hardly illogical to suggest that strict 

scrutiny applies to both carceral and non-carceral sentences. Both, after all, 
involve state action and the deprivation of liberty, just to different degrees. 
Likewise, the unworkable explanation seems to suggest, as Justice Brennan 
famously put it, a “too much justice” problem.270 Simply because applying 
traditional constitutional scrutiny would be difficult is not, without more, a 
sufficient justification to not do so. Perhaps the real reason courts avoid applying 
traditional constitutional scrutiny to punishment is that it opens the floodgates to 

 
 265. Other examples of the Court applying constitutional law to criminal punishments are 
explored infra in section II E. 
 266. See Jones v. N. Carolina Prisoners’ Lab. Union, Inc., 433 U.S. 119, 141–42 (1977) 
(Marshall, J., dissenting) (observing that with respect to First Amendment analysis, “I do not understand 
why a different rule should apply simply because prisons are involved”). 
 267. O’Lone v. Estate of Shabazz, 482 U.S. 342, 357 (1987) (Brennan, J., dissenting). 
 268. Oakley, 629 N.W.2d at 214. 
 269. Id. at 207 n.23 (internal citations omitted). 
 270. McCleskey v. Kemp, 481 U.S. 279, 339 (1987) (Brennan, J., dissenting). 
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constitutional challenges and might result in substantially limiting the State’s 
ability to punish people with both carceral and non-carceral sanctions. In this 
way, courts’ reliance on the consent of people convicted of crimes, as well 
deference to agencies and private companies, should be viewed as forms of 
judicial avoidance. 

To be sure, a small handful of courts reject the idea of punishment 
exemption and have instead applied heightened levels of constitutional scrutiny 
to non-carceral punishments. For example, then-Judge Sonia Sotomayor 
invalidated a supervised release condition that limited a parent’s ability to visit 
with his child on the grounds that “the liberty interest at stake is fundamental” 
and “a deprivation of that liberty is ‘reasonably necessary’ only if the deprivation 
is narrowly tailored to serve a compelling government interest.”271 A handful of 
courts followed suit in the context of family relationships, but they are the 
exception and not the norm.272 

Notably, most of the cases that apply strict or heightened scrutiny to non-
carceral punishments involve more extreme rights-restrictions, such as 
prohibitions on having children, complete internet bans, or penile 
plethysmographs.273 Another small group of judges have subjected religious 
restrictions and speech restrictions to heightened scrutiny.274 But these cases are 
outliers and inexplicably apply heightened scrutiny to some restrictions and strict 
scrutiny to others.275 Nonetheless, these cases—many of them state court 
decisions—suggest that rights restrictions imposed as punishment are not 
categorically exempt from close constitutional scrutiny. 

 
 271. United States v. Myers, 426 F.3d 117, 126 (2d Cir. 2005). 
 272. See Goings v. Ct. Servs. & Offender Supervision Agency for D.C., 786 F. Supp. 2d 48, 70–
71 (D.D.C. 2011) (applying strict scrutiny to a no contact provision related to a defendant’s ability to 
see their children); United States v. Reeves, 591 F.3d 77, 82–83 (2d Cir. 2010) (applying heightened 
scrutiny to a supervised release condition requiring a defendant to notify the probation department if he 
enters a “significant romantic relationship”); Simants v. State, 329 P.3d 1033, 1039 (Alaska Ct. App. 
2014) (applying heightened scrutiny to a probation condition that barred a woman from living with her 
own child); Doe v. Lima, 270 F. Supp. 3d 684, 702 (S.D.N.Y. 2017) (applying strict scrutiny to a 
condition barring contact with son). 
 273. See supra notes 93–97; see also United States v. Voelker, 489 F.3d 139, 145 (3d Cir. 2007) 
(applying heightened scrutiny to a supervised release condition imposing a “lifetime ban on all computer 
equipment and the internet”); United States v. McLaurin, 731 F.3d 258, 261, 263 (2d Cir. 2013) 
(applying heightened scrutiny to a five-year supervised release condition imposing subjection to penile 
plethysmography examinations at the probation officer’s discretion). 
 274. See United States v. Hernandez, 209 F. Supp. 3d 542, 544–46 (E.D.N.Y. 2016) (applying 
heightened scrutiny to condition prohibiting plaintiff from attending religious services with minors);; 
Galindo v. State, 481 P.3d 686, 691, 693 (Alaska Ct. App. 2021) (applying heightened scrutiny to 
condition prohibiting participation in a march); Sobell v. Reed, 327 F. Supp. 1294, 1303–05 (S.D.N.Y. 
1971); State v. Evans, 796 P.2d 178 (Kan. Ct. App. 1990) (applying strict scrutiny to condition requiring 
“attendance at a specific church.”).. 
 275. Compare Lima, 270 F. Supp. 3d at 702 (applying strict scrutiny) with Galindo, 481 P.3d at 
691 (condition must be “narrowly tailored to avoid unnecessary interference with the constitutional right 
at issue”) (internal quotations omitted)). 
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The vast majority of courts confronted with challenges to non-carceral 
punishments, however, either avoid the constitutional questions altogether, 
uphold restrictions that “reasonably relate” to a purpose of punishment (a form 
of rational basis review), or explicitly refuse to apply traditional constitutional 
scrutiny. 

C. Prohibition on Punishments that Ruin People & Undermine Dignity 
Rights-violating punishments also conflict with both Eighth Amendment 

and substantive due process jurisprudence that speak to dignity interests and 
personal ruin. While scholars have understandably questioned the continued 
viability of both substantive due process and Eighth Amendment challenges to 
various forms of punishment, a close reading of recent case law reveals reason 
to think otherwise. 

In the context of the Eighth Amendment, two recent cases suggest a 
prohibition on punishments that ruin people. The Supreme Court’s decisions in 
both United States v. Bajakajain and Timbs v. Indiana reflect a recognition that 
punishment is not meant to leave a person in a worse condition by depriving 
them of basic rights, liberty, and autonomy. Although both cases focus on the 
scope of the Eighth Amendment, the decisions aimed to limit “punishment 
powers to exploit and undermine individuals . . . to ‘retaliate or chill’ speech, or 
otherwise to abuse people.”276 As Professor Judith Resnik explains, Timbs 
suggests an “anti-ruination principle,” which is the idea that “state punishment 
has to preserve (rather than diminish) people’s capacities to function physically, 
mentally, and socially, even as governments may also aim to deter, incapacitate, 
be retributivist, rehabilitative, protect institutional safety, and minimize 
costs.”277 

The anti-ruination principle can be traced back further than Timbs and 
beyond the Eighth Amendment. In rejecting the view that the Eighth Amendment 
is the only limit on punishment, Justice Stevens explained that “it remains true 
that the ‘restraints and the punishment which a criminal conviction entails do not 
place the citizen beyond the ethical tradition that accords respect to the dignity 
and intrinsic worth of every individual.’”278 

The rights deprivation associated with non-carceral punishment does 
precisely what Professor Resnik warns against: it diminishes a person’s ability 
to function physically, mentally, and socially. Instead, as suggested by Justice 
Stevens, punishment should preserve certain aspects of a person’s liberty and 
dignity. Depriving people in prison of pictures of their loved ones, for example, 
“may mark the difference between slavery and humanity” and does not “comport 

 
 276. Judith Resnik, (Un)Constitutional Punishments: Eighth Amendment Silos, Penological 
Purposes, and People’s “Ruin,” 129 YALE L.J.F. 365, 367–68 (2020). 
 277. Id. at 408. 
 278. Overton v. Bazzetta, 539 U.S. 126, 138 (2003) (Stevens, J., concurring). 
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with any civilized standard of decency.”279 Likewise, in the context of the 
decades-long California prison condition cases, Judge Thelton Henderson 
explained that when prisons deprive people “of a basic necessity of human 
existence—indeed, they have crossed into the realm of psychological torture.”280 
The same analysis can—and should—apply in the context of non-carceral 
punishments. 

Both the Eighth Amendment and substantive due process also speak to 
dignity interests–interests undermined by many of the rights-restricting non-
carceral punishments. In many of the early reproductive health care cases, for 
example, the Supreme Court spoke about the Fourteenth Amendment’s liberty 
guarantee as respecting personal autonomy, as well as dignity.281 Dignity 
interests—as part of substantive due process—appear in a range of cases, 
including the right to refuse life-sustaining medical care and the right to privacy 
with respect to sex and sexuality.282 To be sure, post Dobbs v. Jackson Women’s 
Health Organization, the ongoing viability of these cases is unknown, an issue 
addressed infra in Part IV. 

The concern with dignity is not limited to the Fourteenth Amendment. 
Eighth Amendment jurisprudence also invokes dignity as an organizing principle 
by which to evaluate punishment.283 As Justice Brennan famously noted, 
“punishment must not be so severe as to be degrading to the dignity of human 
beings.”284 In concluding that handcuffing someone to a hitching post for seven 
hours and not letting them use the bathroom violated the Eighth Amendment, the 
Court explained that the punishment was “antithetical to human dignity” and 
emphasized that “basic concept underlying the Eighth Amendment . . . is nothing 
less than the dignity of man.”285 In that case, the Court found that the prison’s 
inability to meet basic human needs is a feature of punishment that undermines 
dignity and thus violates the Eighth Amendment.286 As explored more fully in 
related work, punishments that may not amount to torture, and could be justified 
as “reasonably related” to rehabilitation or deterrence—for example, 
requirements to urinate in front of a state official as part of a drug test or limits 
on parenting—could still raise significant dignity concerns.287 
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A historical reading of the Eighth Amendment also supports the proposition 
that the right against cruel and unusual punishment means more than the right to 
not be tortured. Under the original meaning of “unusual,” punishments were 
presumed unjust if they “attempted to replace ‘reasonable’ punishment practices 
that had developed over a very long period of time with something that was either 
new, foreign, or previously tried and then rejected.”288 Arguably, some forms of 
non-carceral punishments are sufficiently “unusual” so as to justify Eighth 
Amendment protection. 

D. Reasons to Reject the “Reasonably Related” Standard 
Punishment exemption is very much fueled by courts’ deferential approach 

to reviewing rights-restricting punishment.289 Generally, courts either ignore the 
rights-stripping nature of punishments or uphold rights-restrictions that 
reasonably relate to rehabilitation or public safety.290 For example, restrictions 
that implicate First Amendment rights (such as mandatory participation in AA 
or restrictions on movement that implicate the ability to protest or practice 
religion) or restrictions on family and social relationships are routinely upheld 
under a “reasonably related” justification.291 A condition requiring a person on 
probation to seek permission from his probation officer before “engaging in 
sexual relationship[s]” was also upheld as reasonably related to rehabilitation.292 
Likewise, at the height of the COVID-19 pandemic, a federal district court judge 
ordered that a probationer receive a COVID-19 vaccine on the grounds that it 
reasonably related to public safety.293 

This Part takes on the “reasonably related” standard and makes the case that 
it does not justify exempting non-carceral punishment from traditional 
constitutional scrutiny. 
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1. Limitless Limit 
The “reasonably related” standard is not random. It migrated from prison 

jurisprudence to non-carceral jurisprudence with little adaptation for the 
differences between carceral and non-carceral settings. In the prison context, 
most rights restrictions are upheld so long as the burdens are “reasonably related 
to legitimate penological interests,”294 including rehabilitation and public 
safety.295 

This standard, most forcefully articulated in Turner v. Safley, is meant to 
be a balancing test between the restrictions on rights on one hand, and the needs 
of the prison on the other. In practice, it is a “species of rational basis review” 
that is highly deferential to prison officials and creates a “presumption of 
constitutionality.”296 As applied in both the context of prisons and non-carceral 
punishments, this standard is trans-substantive: this default applies regardless of 
the particular right.297 Even when courts emphasize the need to proceed with 
caution when punishments strip people of rights, the final analysis is strikingly 
similar across all rights and settings: the erasure of rights survives so long as it 
is “primarily designed to affect the rehabilitation of the probationer or insure the 
protection of the public.”298 

In contrast, courts are much more concerned with the erasure of rights that 
occur outside of punishment. For example, in Grady v. North Carolina and 
Packingham v. North Carolina, the Supreme Court recognized the rights-
restricting nature of life-time GPS monitoring and internet bans for people 
convicted of certain sex offenses.299 However, the Court’s concerns hinged on 
the fact that the restrictions were imposed on people who “already . . . served 
their sentence and are no longer subject to the supervision of the criminal justice 
system.”300 Lower courts have likewise declined to apply Grady and 
Packingham to people still serving a criminal sentence, reasoning that 
restrictions on First and Fourth Amendment rights are more troubling when they 
extend “beyond the completion of [the defendant’s] sentence”301 and that those 
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831 S.E.2d 542, 559–60 (N.C. 2019); Friedman v. Boucher, 580 F.3d 847, 858 (9th Cir. 2009) (finding 
that nonconsensual DNA collection was unreasonable because “Friedman was not on parole. He had 



2023] RIGHTS VIOLATIONS AS PUNISHMENT 143 

still subject to state punishment are not afforded the same protections.302 The 
difference in courts’ concern with the deprivation of rights in the punishment 
setting as compared to the non-punishment setting is striking and reinforces this 
Article’s claim that the right to have rights should depend on the existence of 
state action, regardless of the setting. 

The most obvious concern with the deferential “reasonably related” 
standard is that it imposes no clear outer limit. Rights-restrictions are almost 
always justifiable as protecting public safety or furthering rehabilitation.303 In 
his dissent in Turner, Justice Stevens critiqued the reasonably related 
justification on these grounds: If the standard is nothing more than a “logical 
connection” between the oppressive regulation and any “legitimate penological 
concern perceived by a cautious warden, . . . it is virtually meaningless.”304 

This deferential standard is hardly surprising, as it tracks punishment 
jurisprudence more broadly. As Professor Sharon Dolovich observes, prison law 
is “predictably pro-state, highly deferential to prison officials’ decision-making, 
and largely insensitive to the harms people experience while incarcerated.”305 
The same concern extends to the deference afforded to non-carceral punishments 
as well. Yet despite uniform scholarly criticism of the Turner standard, most 
courts continue to adopt this approach in evaluating rights-deprivations in 
prisons and for people subject to various forms of court supervision.306 

2. Legally Unsound 
The problem with the “reasonably related” standard is not just its 

limitlessness, but also its legal insufficiency in two significant ways. First, there 
is no clear explanation as to why courts apply this deferential standard in a trans-
substantive way to all rights-restrictions and without regard to the specific right 
involved. As Professors Emma Kaufman and Justin Driver observe in the context 
of prison law, applying the same standard to all rights is a clear departure from 
traditional constitutional analysis that adjust the scrutiny standard based on the 
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distinct rights at issue.307 The result is an “oversimplified constitutional analysis” 
that fails to appreciate the differences between constitutional rights.308 Of course, 
the differences between rights generally matter in constitutional analysis and 
there is no compelling justification to not recognize those differences in the 
context of punishment.309 

Second, courts’ treatment of the rehabilitative justification is often 
contradictory.310 On one hand, the Supreme Court has explicitly rejected 
rehabilitation as a justification for harsh punishments. For example, in Tapia v. 
United States, the Court unanimously invalidated a district court’s decision to 
impose a longer prison term so that the defendant could partake in a “500 Hour 
Drug Program.”311 Writing for the Court, Justice Kagan explained that it was 
improper for the court to sentence the defendant “for the purpose of rehabilitating 
[her] or providing [her] with needed educational or vocational training.”312 
Although the case concerned the Sentencing Reform Act, the decision reflects 
the Court’s skepticism that rehabilitation is a basis to impose a punishment. The 
Court has also recognized that harsh treatment, like solitary confinement, is not 
rehabilitative and cannot be justified as such.313 

On the other hand, the Supreme Court, as well as lower courts, continue to 
selectively invoke rehabilitation as a justification for applying the “reasonably 
related” standard, despite simultaneously recognizing its shortcomings. Book 
bans and visitation restrictions in prison, for example, have been upheld as 
“reasonably related” to rehabilitation.314 The Supreme Court also invoked 
rehabilitation when it rejected a Fifth Amendment challenge to a sex offender 
treatment program that required participants to admit guilt.315 In short, courts 
often find that rehabilitation trumps constitutional rights.316 This inconsistent 
approach suggests the legal infirmity of the rehabilitation justification. 

3. Inapplicable to Non-Carceral Punishment 
Another reason to reject the reasonably related standard is that it does not 

easily translate to the non-carceral setting.317 On the most basic level, the 
deprivation of rights should only occur if it is incidental to the administration of 
the program. In prison, it is prison walls that limit liberty. Likewise, the erasure 
of First and Fourth Amendment rights in prison is often upheld on the grounds 
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that it “is necessary, as a practical matter, to accommodate a myriad of 
‘institutional needs and objectives’ of prison facilities, . . . chief among which is 
internal security.”318 The deference afforded to prison officials in restricting 
rights reflects the view that because of the “dangers of prison life, prison officials 
need[] a free hand in the daily running of their facilities and in crafting 
institutional policy.”319 

In contrast, the same security concerns and institutional needs do not apply 
to non-carceral punishment.320 Deference to correctional needs is not applicable 
in the non-carceral punishment setting. As Justice Stevens explained in the 
context of probation and parole searches, the Safley standard “cannot be mapped 
blindly” onto non-carceral punishments.321 Unlike in prison where limited 
privacy may be needed to accommodate “institutional needs,” such as the “safety 
of inmates and guards, ‘internal order,’ and sanitation,” these concerns 
“manifestly do not apply to parolees”322 or for that matter, anyone on court 
supervision. 

Some might argue that there are separate security needs for people 
convicted of crimes who are not in prison. However, as discussed below, those 
needs can be addressed in narrower ways. 

E. Courts Concede the Need for Constitutional Scrutiny 
Another reason to reject punishment exemption is that courts appear to 

concede that non-carceral punishment is not categorically immune from all 
forms of constitutional scrutiny. There are four primary examples of courts 
acknowledging that rights-stripping punishments are subject to at least some 
constitutional review. 

First, the “reasonably related” standard, described supra, demonstrates that 
punishment is not categorically immune from constitutional scrutiny. If it were, 
there would be no need to apply the reasonably related standard. And certainly, 
if punishment exemption was doctrinally accepted, there would be no obvious 
explanation for why some courts—albeit a small minority—have in fact applied 
strict scrutiny to some punishments.323 The problem is not the lack of any 
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constitutional review; rather, there is no obvious doctrinal explanation for 
exempting rights-restricting punishment from the constitutional scrutiny that 
would apply outside the punishment context. But the mere existence of the 
“reasonably related” standard, despite its significant shortcomings, undermines 
the legality and legitimacy of exempting punishment from constitutional rules. 

Second, the Fourth Amendment scrutiny applied to non-carceral 
punishments, such as probation or parole searches, also demonstrates that 
punishment is subject to at least some constitutional scrutiny. In Samson and 
Knights, the Court applied a Fourth Amendment “reasonableness” analysis in 
upholding searches of people on parole and probation.324 Even though these 
cases resulted in fewer privacy protections for people on court supervision, it 
was not because the searches were immune from constitutional scrutiny. If 
searches could legally be imposed as punishment, there would be no need to 
determine if the searches are reasonable under the Fourth Amendment. 

Third, as described in more detail below, courts’ conspicuous reliance on 
people’s consent to justify the deprivation of rights suggests that courts are 
indeed aware of constitutional limits on punishment. Were courts able to simply 
impose whatever punishment they saw fit (so long as it did not violate the Eighth 
Amendment), they would have no need to rely on consent. But that is not the 
case. Instead, courts often invoke and rely on consent, and thereby avoid 
addressing constitutional questions. 

Fourth, the Court has acknowledged in two separate cases that punishment 
is not categorically immune from substantive due process scrutiny.325 In Cooper 
Industries v. Leatherman Tool Group, the Court explicitly stated that substantive 
limits apply to punishment in both the criminal and civil context: “Despite the 
broad discretion that States possess with respect to the imposition of criminal 
penalties and punitive damages, the Due Process Clause . . . imposes substantive 
limits on that discretion.”326 Likewise, in BMW v. Gore, the court also 
recognized substantive due process limits criminal punishment.327 There is no 
obvious doctrinal explanation as to why substantive due process would not 
similarly apply in the context of criminal punishments that infringe on 
fundamental rights. 
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III. 
ANSWERING ANTICIPATED OBJECTIONS 

A. Prison Is Worse Yet Perfectly Legal 
Exempting punishment from traditional constitutional scrutiny is very 

much driven by courts’ evaluating the deprivations of rights through the 
comparative lens of prison, which is the archetypal form of incarceration and 
punishment.328 For example, in Samson, Justice Stevens observed that the 
majority “seems to assume” that if a person “may be subject to random and 
suspicionless searches in prison, . . . then he cannot complain when he is subject 
to the same invasion outside of prison, so long as the State still can imprison 
him.”329 

The reasoning of the majority in Samson is no anomaly. Because traditional 
prisons “serve as the touchstone of constitutional scrutiny,”330 courts often view 
anything less restrictive than prison as categorically constitutional. For example, 
an Illinois court upheld a probation condition requiring the defendant to obtain 
pregnancy tests because the court had “difficulty seeing how a minor, routine 
blood test conducted every two months could be more intrusive upon defendant 
than six months in jail.”331 

Yet, it is legally unsound to conclude that anything less restrictive than 
prison is per se constitutional. As the Ohio Supreme Court stated, simply because 
the state “might have incarcerated a defendant does not, in itself, justify” the 
imposition of any restriction that would have also applied in prison.332 In that 
case, the court was reviewing an anti-procreation probation condition and 
pointed out that while the government interest in maintaining security of a prison 
might justify such a restriction in prison, the same government interest does not 
apply in the context of probation.333 Likewise, in striking down denaturalization 
as a punishment for a crime, the Supreme Court noted that “the death penalty is 
not a license to the Government to devise any punishment short of death within 
the limit of its imagination.”334 Presumably, a non-carceral punishment that 
forbids people from attending religious services or visiting with loved ones 
should be considered unconstitutional, even if those same rights are limited in 
prison. As the dissenting justice in the Wisconsin Supreme Court case explained 
with respect to the anti-procreation condition in Oakley, “[w]hile the State has 
chosen not to exercise control over Oakley’s body by depriving him of the 
freedom from restraint, it does not necessarily follow that the State may opt to 
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exercise unlimited control over his right to procreate.”335 In short, the fact that 
prison is more restrictive and strips people of more rights, does not—without 
more—justify the same invasions associated with non-carceral punishment. 

B. But For Non-Carceral Punishments, People Would Be Imprisoned 
Exempting non-carceral punishment from traditional constitutional 

scrutiny is often either implicitly or explicitly justified on the assumption that 
but for a given non-carceral punishment, the same person would otherwise be 
incarcerated. Since non-carceral punishment is preferable to prison, the argument 
goes, there is no need for constitutional scrutiny. There are two key problems 
with this assumption. 

First, in a world without non-carceral punishments, there is no convincing 
evidence that the same people would otherwise be incarcerated. Some may, but 
many would or should not. It is difficult, if not impossible, to empirically 
measure the impact of non-carceral punishments on incarceration rates. 

Second, and relatedly, the claim that people would otherwise be 
incarcerated assumes that the alternative is prison, not freedom. Yet, for low-
level crimes or people charged with crimes for the first time, it is likely that a 
judge would not—or at least should not—impose a traditional carceral sentence 
even if non-carceral punishments did not exist. Conversely, some non-carceral 
punishments, like parole and federal supervised release, are never substitutes for 
incarceration but are “meted out in addition to, not in lieu of, incarceration.”336 
It is rarely a one-to-one exchange between one day in prison and one day 
subjected to non-carceral punishment.337 

More fundamentally, the fact that some non-carceral punishments are 
experienced as less harsh than prison does not justify punishments that violate 
constitutional rights. As Professor Michelle Alexander explains in the context of 
electronic monitoring, “digital prisons are to mass incarceration what Jim Crow 
was to slavery.”338 She elaborates that simply because an enslaved person was 
permitted to live with their family, albeit subject to “whites only signs” and 
segregation, does not justify Jim Crow.339 By the same token, simply because 
non-carceral punishment is less harsh than prison does not justify punishments 
that otherwise violate the Constitution. 

C. Consent Nullifies Need for Constitutional Scrutiny 
An individual’s purported “consent” to non-carceral punishments is often 

invoked as a primary objection to subjecting punishment to heightened 
constitutional scrutiny. Indeed, in my nationwide survey of rules governing court 
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supervision, most required participants to either consent to, or waive, certain 
rights.340 Because people choose non-carceral punishment over physical 
incarceration, the argument goes, there is no need for courts to resolve 
constitutional questions. 

There are several reasons that consent does not resolve the question of 
punishment exemption. First, even if consent were not considered a basis to 
justify non-carceral punishments, the problem of constitutional limits remains. 
Imagine if consent was removed from the calculation. For example, if bargaining 
over punishment was impossible, it is likely that prosecutors would ask for, and 
judges would impose, non-carceral punishments that violate basic rights. 
Consent, in this scenario, is irrelevant. Indeed, in practice, courts often simply 
order many forms of non-carceral punishment and there is no opportunity to “opt 
out.”341 In short, consent is an easy way for courts to avoid thorny constitutional 
questions, like the legality of punishment exemption. But the questions remain. 

Interestingly, when the Supreme Court had the opportunity to adopt consent 
as the basis to uphold various rights deprivations associated with punishment, 
they declined to do so.342 Perhaps the Court’s avoidance of invoking consent in 
some punishment-related cases is evidence that consent alone cannot—and 
should not—nullify the need for constitutional scrutiny. 

Second, as previously noted, there is often no consent to non-carceral 
punishments. It is rarely as simple as someone consenting to a non-carceral 
option. More often, people often spend months cycling through different types 
of punishment. There is no reason to consent to non-carceral punishments since 
they do not offer a “discount” on an otherwise carceral sentence and raise 
unconstitutional conditions problems, a topic I have addressed in related work.343 

Third, the influence of coercion also makes consent an insufficient 
safeguard against the deprivation of rights.344 As other scholars have observed, 
consent is a normative construction that often fails to account for race, gender, 
and disability as factors in determining if someone is free to leave, to decline a 
search, or, in the context of non-carceral punishment, free to say no.345 As 
Professors Roseanna Sommers’ and Vanessa K Bohns’ empirical research of 
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consensual police encounters demonstrates, “decision makers judging the 
voluntariness of consent consistently underestimate the pressure to comply with 
intrusive requests.”346 Their research also suggests that the increasingly popular 
reform of informing people that they can refuse consent is likely to have little 
effect on the coercive nature of encounters between individuals and the state.347 
This research further proves what Professors I. Bennett Capers and Devon 
Carbado claim: people’s decision to consent is based on the premise that the 
“good citizen, at times, willingly waives their right to silence, and at other times 
their right to speak. The good citizen, having nothing to hide, welcomes police 
surveillance.”348 These coercion concerns apply equally to consent in the 
punishment context and undermine the premise that consent is a sufficient check 
against otherwise unconstitutional punishments. 

D. Erasure of Rights is Not Punishment 
Another objection to subjecting punishment to traditional levels of 

constitutional scrutiny is that the deprivation of rights is not punishment. Rather, 
the objection goes, the erasure of rights is a condition of punishment and not the 
punishment itself.349 A related objection is that there must be a distinction 
between punishment and, for example, court-ordered treatment or court-ordered 
job training. Job training and treatment are not, and should not, be considered 
“punishment.” 

This objection is not without support. Under traditional Eighth Amendment 
analysis, if the restrictions are not “formally meted out as punishment by the 
statute or the sentencing judge, some mental element must be attributed to the 
inflicting [person] before it can qualify” as punishment.350 Indeed, as Justice 
Thomas has opined, the restriction of rights associated with punishment should 
not in fact count as punishment itself.351 The Eighth Amendment, Justice 
Thomas explained in a dissent, applies only to punishments meted out by statutes 
or sentencing judges, and “not generally to any hardship that might befall a 
prisoner during incarceration.”352 As a lower court noted, conditions of probation 
are “not punitive in character and the question of whether or not the terms are 
cruel and unusual and thus violative of the Constitution . . . does not arise for the 
reason that the Constitution applies only to punishment.”353 
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Yet rights-restrictions that are often framed as merely conditions or rules 
are in fact “part of the punishment, even though not specifically ‘meted out’ by 
a statute or judge.”354 Justice Thomas himself later observed as much in the 
prison setting, observing in a footnote that “restrictions imposed by prison 
officials may also be a part of the sentence.”355 

In the context of non-carceral punishment, it is virtually impossible to 
separate conditions from punishment. They are one and the same. As the Seventh 
Circuit explained in the context of probation and parole, the conditions 
themselves “are the confinement” and challenging the conditions was the 
equivalent of attempting to remove bars from a cell.356 

What are traditionally labeled as conditions or collateral consequences are 
often experienced as punishment. Some scholars have called for a broader 
definition of punishment, one that recognizes that conditions, as well as certain 
collateral consequences, are part of punishment if they are experienced as 
punishment.357 As explored more fully in prior work, the factors set forth in 
Kennedy v. Mendoza-Martinez, which are relied on to determine if a measure is 
regulatory or punishment, weigh in favor of classifying non-carceral punishment 
as punishment.358 Several courts have concluded that electronic ankle 
monitoring, for example, is punishment.359 And should a person on probation or 
parole fail to attend court-ordered treatment or job training, they risk 
reincarceration—suggesting that these court-imposed requirements are in fact 
punishment. 

The failure of courts to define punishment consistently or clearly is hardly 
new.360 But even if rights-restricting punishments are classified as regulations, 
conditions, collateral consequences, or court-ordered treatment, that 
classification does not resolve the question of what constitutional security is due. 
The distinction makes a difference for Eighth Amendment purposes only. 
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Conditions, rules, and regulations, like punishments or collateral consequences, 
have no special status that exempt them from traditional constitutional 
scrutiny.361 State action is state action, regardless of the nature, title, or 
classification of the restraint or regulation. If a restraint is civil in nature, then it 
is more obvious that traditional constitution scrutiny applies. As this Article 
urges, the distinction between civil and criminal should make little difference 
when evaluating the legality of rights-violating restraints. 

E. The Eighth Amendment Occupies the Field 
Challenging punishment exemption also raises questions about the proper 

role of the Eighth Amendment: should the Eight Amendment occupy the field or 
do other constitutional limitations also apply? Skeptics might reasonably think 
that only the Eighth Amendment—and the Eighth Amendment only—is the 
definitive and final word on limiting punishment. This view is most clearly 
captured in Justice Thomas’ dissent in Overton v. Bazzetta, in which he posits 
that the Eighth Amendment is the only provision of the Constitution that “speaks 
to” punishment and accordingly, states are “free to define and redefine all types 
of punishment, including imprisonment, to encompass various types of 
deprivations—provided only that those deprivations are consistent with the 
Eighth Amendment.”362 Under this reasoning, so long as the rights restriction 
does not amount to cruel and unusual punishment, the restriction stands. 

The position that punishment is only subject to Eighth Amendment scrutiny 
also reflects the Court’s position in Graham v. Connor that constitutional claims 
must be “judged by reference to the specific constitutional standard which 
governs that right” rather than other related rights or a “more generalized notion 
of ‘substantive due process.’”363 

Yet, despite the Graham and Overton opinions, the Court has more recently 
“rejected the view that the applicability of one constitutional amendment pre-
empts the guarantees of another.”364 Indeed, to the extent that punishments 
infringe on a range of rights, such as the First and Fourth Amendments or 
substantive due process, there is no obvious jurisprudential reason that only the 
Eighth Amendment applies.365 Although the Supreme Court in Graham 
appeared to adopt the view that rights are “hermetically sealed units whose 
principles must not contaminate one another”366 this “constitutional rights 
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segregation”367 position is not inevitable.368 Instead, amendments should be read 
together and understood as a whole.369 

The view that the Eighth Amendment occupies the field also ignores the 
entire line of cases that do in fact apply other forms of constitutional scrutiny to 
punishment.370 If the Eighth Amendment were the only limit on punishment, 
then presumably punishment today (both in prison and out) would be even 
harsher, so long as it did not run afoul of the cruel and unusual standard. But that 
is not the case. As addressed in Part II, courts routinely subject punishment to at 
least some level of scrutiny beyond the Eighth Amendment. Likewise, if the 
Eighth Amendment were the only limit on punishment, there would be no need 
for courts to rely on consent to justify rights-restricting punishments. 

In short, the Eighth Amendment is not the only provision of the 
Constitution that limits punishment. As prior Supreme Court case law has made 
clear, a conviction and confinement in prison—without more—is not sufficient 
grounds to deprive people of all constitutional protections.371 Of course, prison 
involves obvious deprivations, including numerous liberty deprivations, but 
generally speaking, a person in prison “[r]etains all the rights of an ordinary 
citizen except those expressly, or by necessary implication, taken from him by 
law.”372 If these are the protections afforded to people in prison, then people 
subject to non-carceral punishments should be no worse off when it comes to 
constitutional protections. 

IV. 
IMPLICATIONS OF ELIMINATING PUNISHMENT EXEMPTION 

If non-carceral punishment is not immune from traditional constitutional 
scrutiny, what follows? What happens to non-carceral punishments like internet 
bans for people convicted of certain child pornography crimes? Or standard 
travel restrictions? Or court-mandated drug treatment or AA? Do these 
restrictions all disappear? This Part explores what it might mean for the future 
of non-carceral punishment, as well as punishment and the decarceration 
movement generally, if the erasure of rights associated with punishment were 
subject to the constitutional levels of scrutiny applied outside of the punishment 
context. Under this legal framework some punishments would undoubtedly pass 
constitutional muster, but other restrictions would be narrowed, if not eliminated 
altogether. 
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A. New Limits on Non-Carceral Punishment 
Eliminating punishment exemption would mean that rights-stripping 

punishments would be subject to traditional constitutional scrutiny that applies 
outside the punishment context. The chart below offers a visual depiction of how 
rights-restricting punishments are evaluated now and how they could be 
evaluated were punishment exemption eliminated.  

Type of 
Punishment 

Existing Scrutiny Applying Traditional Constitutional 
Scrutiny  

 
Electronic 
Monitoring 

• Fourth Amendment Search 
• Not “reasonably related” to 

a purpose of punishment  

• Fourth Amendment Seizure 
• First Amendment (Freedom of 

Association & Speech) 
• Substantive Due Process (autonomy 

and liberty)  
 

Shaming 
Punishments 

• Not “reasonably related” to 
a purpose of punishment 

• Eighth Amendment  

• First Amendment (compelled 
speech) 

• Substantive Due Process (autonomy 
and liberty) 

 
Family 

Restrictions 

• Not “reasonably related” to 
a purpose of punishment 

• Eighth Amendment 

• First Amendment (Freedom of 
Association) 

• Substantive Due Process (autonomy 
and liberty) 

 
Apology 
Letters 

• Not “reasonably related” to 
a purpose of punishment 

• First Amendment (compelled 
speech) 

• Substantive Due Process (autonomy) 
• Fifth Amendment (right against self-

incrimination)  
 

As this chart makes clear, the applicable constitutional scrutiny depends on 
the right involved. For example, punishments that restrict or compel speech 
would be subject to traditional First Amendment strict scrutiny analysis. While 
analyzing each type of non-carceral punishment using traditional constitutional 
scrutiny is beyond the scope of this Article, focusing on one example, electronic 
ankle monitoring, is instructive. 

As noted previously, electronic ankle monitoring implicates several rights, 
including liberty interests, protected by the Fourteenth Amendment. What 
happens when electronic ankle monitoring (including its attendant rules) is 
subject to strict scrutiny? As deployed today, there are at least two features of 
electronic ankle monitoring that are neither narrowly tailored nor directly related 
to public safety or rehabilitation. 

First, it is not evident that the degree of surveillance, control, and 
restrictions inherent in electronic ankle monitoring is necessary because there 
are less restrictive means of achieving the goals of court supervision. Generally, 
rehabilitation, public safety, and improved court appearance rates may be 
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compelling government interests furthered by electronic ankle monitoring.373 
And yet, there is little empirical evidence that such monitoring promotes these 
interests.374 

The question of efficacy was addressed in a dissent by the late Judge Keith 
of the Sixth Circuit, who expressed deep skepticism about ankle monitoring: 

Although the device is obvious, it cannot physically prevent an offender 
from re-offending. Granted, it may help law enforcement officers track 
the offender (after the crime has already been committed), but it does 
not serve the intended purpose of public safety because neither the 
device, nor the monitoring, serve as actual preventative measures. 
Likewise, it is puzzling how the regulatory means of requiring the 
wearing of this plainly visible device fosters rehabilitation. To the 
contrary . . . a public sighting of the modern day “scarlet letter”—the 
relatively large G.P.S. device—will undoubtedly cause panic, assaults, 
harassment, and humiliation.375 
Following this logic, electronic monitoring rules that restrict people’s 

ability to visit religious institutions, hospitals, or other places where the risk of 
re-offending is arguably low, is neither necessary nor narrowly focused. 
Similarly, there is scant evidence that house arrest and restrictions on social visits 
has a direct impact on recidivism.376 As Maya Schenwar and Victoria Law 
explain, electronic surveillance mechanisms are not “rehabilitative or 
transformative—they do not support people in making changes that would be 
helpful in their lives.”377 According to the National Institute of Justice’s report, 
people on ankle monitors believed that the visibility of the monitor made it more 
difficult to obtain and keep a job.378 Without steady employment, it becomes 
impossible to cover court and monitoring fees and reincarceration becomes more 
likely.379 

If there is little evidence that electronic monitoring in fact accomplishes the 
goals of rehabilitation, ensures court appearances, or protects public safety, it is 
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difficult to justify the restraint as “necessary.” In fact, the opposite may be true. 
Research consistently shows the dangers of isolation and the positive impact of 
social and familial relationships for people returning from prison.380 There is also 
evidence that intensive supervision increases the odds that a person will be 
rearrested and reincarcerated.381 It is therefore not surprising that probation and 
parole violations, which include violations related to electronic monitoring, are 
significant contributors to mass incarceration.382 

Second, who is subject to electronic monitoring is also not narrowly 
tailored. For electronic monitoring to be limited and necessary it would only be 
imposed in cases where a person would be incarcerated in the absence of 
monitoring. This requirement would ensure that the monitoring was genuinely 
being used as an alternative and not simply as an add-on. This is a difficult 
inquiry. As other scholars have pointed out, risk assessment algorithms that are 
used at both the pretrial and sentencing stages to determine who should be 
released are rife with problems and bias, often relying on data that is itself 
suspect.383 But the difficulty in answering this question should not stop the 
inquiry. Given the deplorable conditions in prisons and jails, electronic 
monitoring may be a better alternative in some circumstances, but those 
circumstances should be much more limited than they are today. 

In some circumstances, electronic monitoring may survive strict scrutiny. 
If it was “imposed for only a short period, was demonstrably effective, and 
constituted the only means of achieving the safety goal, for instance, it might 
nonetheless withstand challenge.”384 Surviving strict scrutiny in this 
circumstance makes intuitive sense. Traditional constitutional scrutiny does not 
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operate in a vacuum and the definition of a compelling state interest inevitably 
accounts for the specific needs and contexts of the institutional setting. 
 While applying heightened scrutiny to different types of non-carceral 
punishment is beyond the scope of this Article, the claim remains regardless of 
the right involved: while some subset of non-carceral punishments may survive 
traditional constitutional scrutiny, many forms and features of non-carceral 
punishment would be reined in, if not eliminated altogether. 

B. New Limits on All Punishment 
The problem of exempting punishment from traditional constitutional 

review is not limited to non-carceral punishment. If punishment exemption is 
rejected, then what about prison? Or the death penalty? Are those punishments 
also subject to the Bill of Rights? The answer must be yes, despite the practical 
implications. A prison sentence is a seizure. Presumably courts would uphold 
such seizures as reasonable, but not because the Fourth Amendment is 
inapplicable. Likewise, incarceration as an infringement on liberty would be 
subject to strict scrutiny.385 And were a court to punish someone in prison by 
requiring that they never speak or write critically about the government, that 
punishment would need to withstand First Amendment scrutiny. As Professors 
Kaufman and Driver argue in the context of prison law, “courts are perfectly 
capable of refined, rights-specific jurisprudence, even when dealing with 
constitutional criminal procedure and exceptional institutions” such as prisons, 
or for that matter, punishment more generally.386 

Applying traditional constitutional scrutiny to rights-stripping punishments 
is not without precedent. The Religious Land Use and Institutionalized Persons 
Act (RLUIPA), passed in 2001, aimed to protect religious practices in prisons. 
In passing the Act, Congress explicitly imposed a strict scrutiny standard: 
pursuant to the Act, prisons cannot substantially burden a prisoner’s religious 
exercise unless the burden is “in furtherance of a compelling governmental 
interest” and is “the least restrictive means of furthering that compelling 
governmental interest.”387 The Act “creates a bifurcated regime for expressive 
activity in prison, in which speech claims are governed by a highly deferential 
standard while free exercise claims are reviewed under strict scrutiny.”388 
Indeed, when the Supreme Court relied on RLUIPA to strike down a prison 
policy that prevented a Muslim prisoner from growing a beard, the Court 
emphasized the need to apply RLUIPA’s “rigorous standard” and not simply 
defer to the expertise of prison officials.389 
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Perhaps most notable for purposes of this Article are the repercussions of 
RLUIPA. While not wanting to overstate the impact of the Act, it has 
unquestionably helped protect the religious rights of people in prison without 
jeopardizing prison security, which as noted previously, is the cited justification 
for upholding rights-restrictions in prison.390 In short, RLUIPA offers a helpful 
“real-world test of the likely effects of more rigorous review” of right-restrictions 
as punishment and, thus far, it has succeeded.391 People in prison often prevail 
on RLUIPA claims while losing the same claims brought as violations of the 
Free Exercise clause.392 

Despite the success of RLUIPA in the context of the First Amendment, the 
Supreme Court’s decision in Dobbs v. Jackson Women’s Health Organization, 
suggests a more uncertain future for substantive due process challenges to non-
carceral punishment.393 Moreover, regardless of the right involved, it is not 
immediately obvious that subjecting all forms of rights-restricting punishments 
to great constitutional scrutiny would result in less restrictive punishments or 
address the deeper racial and economic inequities endemic to the legal system. 
Indeed, rights-based frameworks are sometimes of limited use and are rarely 
vindicative for already marginalized groups.394 

The viability of successful constitutional challenges to punishment surfaces 
critical questions about the efficacy of purely legal interventions. On one hand, 
there is a legitimate concern that heighted scrutiny and greater emphasis on rights 
will result in doubling down on the current legal regime and will spur the 
“pacification effect” of reform, namely convincing people there is progress when 
there is none.395 There is also no guarantee that applying traditional 
constitutional scrutiny will better protect rights than, for example, the Turner 
standard or rational basis review. This is partially why progressive scholars 
question whether a “rights-based framework” effectively protects the rights of 
marginalized individuals.396 As Derecka Purnell explains, prison abolitionists 
“don’t need lawyers who will seek to uphold the constitution, because most of 
the violence of prisons is constitutional; instead, we need lawyers who will 
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betray the power of the constitution.”397 The Constitution, according to this view, 
offers little solace for historically oppressed people and instead is more often a 
tool of racial, economic, and social subordination.398 Indeed, the argument to 
reject punishment exemption implicitly accepts the legitimacy of some 
punishment—if limited—and the continued existence of the criminal legal 
system.399 

On the other hand, deploying reimagined constitutional arguments to 
challenge the rights restrictions associated with punishment may be an example 
of what Professor Dorothy Roberts calls, “abolition constitutionalism.”400 
Professor Roberts suggests that “prison abolitionism can craft an approach to 
engaging with the Constitution that furthers radical change” by using the 
Constitution to expose hypocrisy, while recognizing that the existing legal 
system will not bring about freedom for the people historically subordinated by 
the criminal legal system.401 Under this approach, advocates might challenge 
punishment exemption or expose its hypocrisy to further the goal of abolition, 
which is to shrink and ultimately eliminate the carceral state.402 Even if these 
arguments have limited purchase with the post-Dobbs Supreme Court, there may 
be greater success with advocacy efforts aimed at state courts, state legislatures 
and agencies amenable to policy changes that limit (or eliminate) the rights-
restricting nature of non-carceral punishments. 

The Reconstruction Amendments, in particular, can be deployed in the 
project to challenge rights-restricting punishments. These amendments were 
“inspired by antislavery beliefs” and were “designed to extend to all people the 
right to have autonomous life choices of the kind that slavery had so cruelly 
restricted.”403 As W.E.B. Du Bois explained, “[t]he abolition of slavery meant 
not simply abolition of legal ownership of the slave; it meant the uplift of slaves 
and their eventual incorporation into the body civil, politic, and social, of the 
United States.”404 Although the Punishment Clause of the Thirteenth 
Amendment “allows for the imposition of compelled labor as punishment for a 
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crime, it still does not permit the badges and incidents of slavery,”405 which 
rights-restricting punishments are. The goal of the amendments, as Professor 
Peggy Cooper Davis explains, “was not just to reunite the states, but to recreate 
the polity so that citizenship would, first, be universal, and second, encompass 
the liberties that slavery had denied.”406 This understanding of the 
Reconstruction Amendments is consistent with the reasons to reject punishment 
exemption, discussed supra. 

Admittedly, while applying traditional constitutional scrutiny to 
punishment may find jurisprudential support in the Reconstruction 
Amendments, and RLUIPA provides an instructive case study, there are 
additional reasons to be skeptical of legal or legislative solutions. Progressive 
judges are often the most powerful and vocal proponents of alternatives to 
incarceration and may be less receptive to challenges. Likewise, legislative 
responses to the rights-stripping nature of non-carceral punishments may be 
equally unrealistic as prison-alternative programs are often viewed as, and 
sometimes are, politically viable solutions to mass incarceration.407 Part of the 
challenge is that many of the alternatives to incarceration were conceived of by 
police, prosecutors, and courts—all institutional actors reluctant to give up 
power.408 Ways of addressing punishment exemption that do not depend on legal 
or legislative interventions is the topic I turn to next. 

C. New Lessons for Decarceration 
Given growing bipartisan interest in alternatives to incarceration and the 

perceived benevolence of non-carceral punishments, it is imperative to reckon 
with the unconstitutionality of rights-stripping punishments. Rejecting 
punishment exemption has both normative and pragmatic implications for 
decarceration efforts. 

Normatively, the concept of decarceration has been, at least to some degree, 
coopeted to include a range of rights-restricting punishments imposed in the 
name of decarceration.409 As my empirical research demonstrates, however, 
these rights-restricting punishments run counter to the original goals of the 
decarceration movement, which were defined as “cutting of ties to the criminal 
(in)justice systems, including parole and probation, [and] utilizing the services 
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of community groups on a contractual basis.”410 Although non-carceral 
punishments are often heralded as bipartisan decarceration efforts, the rights-
stripping nature of these punishments in fact undermine truly progressive, 
decarcerative goals.411 

In at least some respects, exposing the illegality of non-carceral 
punishments offers purchase, albeit modest, for reformers and abolitionists 
committed to “[g]radually reducing sanctions even while advocating their 
abolition,” which “is not contradictory if we continue to reduce until they are 
eliminated.”412 There is also value in challenging the premise that some people 
are protected by the Constitution and others, in particular poor people and people 
of color convicted of crimes, are excluded.413 

Challenging rights-violating punishments should also force a recalibration 
of what is considered the appropriate baseline for evaluating punishment that 
occurs outside of prison. Non-carceral punishment is most often compared to 
prison—and the extent to which non-carceral alternatives are less harsh than 
prison. But perhaps that is the incorrect baseline. When contemplating 
alternatives to incarceration, the baseline should be freedom from all forms of 
carceral control and surveillance.414 The ideal presumption should be that if 
someone is not in prison, they should be free.415 

Pragmatically, decoupling decarceration from state-imposed non-carceral 
punishment could mean that we rely instead on social structures of support and 
community self-care models, all of which are separate from criminal law 
institutions.416 As Professors Monica Bell, Katherine Beckett, and Forrest Stuart 
explain, rather than social services embedded within the criminal justice system, 
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sources of support may come from investments in the welfare state, safety 
production within communities and neighborhoods, and racial reparations.417 

To be sure, there is reason to be skeptical that “criminal law and its 
pathologies [are] clearly distinguishable from any imagined alternative.”418 
Scholars have cautioned that carceral logic and punitiveness are embedded in 
many systems that operate adjacent to, but outside, the criminal system (such as 
housing courts, schools, family law, welfare responses, and others).419 Within 
the criminal legal system, Professor Jessica Eaglin examines three examples of 
“neorehabilitation” efforts—drug courts, parole revocation reform and early 
release reform—to make the case that these reforms are simply a rhetorical shift 
that keep in place an incapacitation regime.420 The reality that carceral logic 
extends well beyond prison walls is all the more reason to treat all state action 
the same for purposes of constitutional rights. All state action, such as 
punishment, civil sanctions, welfare policies, or regulations, should be subject to 
the same level of constitutional scrutiny. 

Thanks to the work of grassroots movements and community organizers 
and activists, examples of decarceration decoupled from the state abound. In 
Northern California, Silicon Valley Debug, a non-profit run by and for people 
impacted by the criminal legal system, began the Community Release Project. 
The project drives people to and from court dates and helps people navigate 
access to social services and provides re-entry support.421 As Silicon Valley 
Debug’s Founder Raj Jayadev explains, to “tap into this natural set of community 
resources can be the way out of the false dichotomy of incarceration or 
supervision.”422 The New Way of Life Reentry Project in Los Angeles provides 
another example. That program is not funded or run by the government and 
provides “housing, case management, pro bono legal services, advocacy, and 
leadership development for people rebuilding their lives after incarceration.”423 
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CONCLUSION 
As the nation grapples with defining the “new normal” post-COVID-19 

pandemic, a similar question persists in the criminal legal system: what is the 
“new normal” punishment after a wave of new non-carceral punishments has 
replaced prison? As this Article suggests, the new normal is not brick and mortar 
prisons as the archetypal form of incarceration and punishment. While mass 
incarceration shows no sign of abating, new forms of non-carceral punishment 
are proliferating. Today, people in the criminal legal system experience an ever-
growing web of carceral and non-carceral punishments, all of which entail the 
deprivation of fundamental rights that would be unconstitutional if imposed 
outside the punishment context. And yet, these non-carceral punishments 
continue to escape traditional constitutional scrutiny. As a result, the 
disenfranchisement of people convicted of crimes persists and further entrenches 
the economic, gender, and racial inequity that has long been part of the fabric of 
the criminal legal system. 

But the new normal need not—and should not—include exempting 
punishment from traditional constitutional review. Punishment that infringes on 
constitutional rights should be viewed for what it is: state action subject to the 
corresponding and applicable constitutional review applicable outside of the 
punishment context. As we reckon with the future of the carceral state, including 
the potential for true decarceration, the illegality and illegitimacy of rights-
violating punishments cannot be ignored. 
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