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NOTES 

S TATE BANS ON DEBTORS' PRISONS 
AND CRIMIN AL JUSTICE DEBT 

Since the 1990s, and increasingly in the wake of the Great Reces­
sion, many municipalities, forced to operate under tight budgetary 
constraints, have turned to the criminal justice system as an untapped 
revenue stream. 1 Raising the specter of the "debtors' prisons" once 
prevalent in the United States,2 imprisonment for failure to pay debts 
owed to the state has provoked growing concern in recent years.3 

These monetary obligations are not contractual liabilities in the ledger 
of an Ebenezer Scrooge,4 but sums that the state itself assesses through 
the criminal justice system. Sometimes called "legal financial obliga­
tions" (LFOs), the total debt generally includes a mix of fines, fees, 
court costs, and interest.5 And unlike civil collection actions (for the 
most part6), incarceration is very much on the menu of sanctions that 
the unpaid creditor, usually a municipality,7 can impose. 

1 See, e.g., Nicholas M. McLean, Livelihood, Ability to Pay, and the Original Meaning of the 

Excessive Fines Clause, 40 HASTINGS CONST. L.Q. 833, 886-87 (2or3); Alexandra Natapoff, 

Misdemeanor Decriminalization, 68 VAND. L. REV. ro55, ro98-99 (2or5). 
2 See infra section III.A, pp. ro34-38.
3 See, e.g., Alec Karakatsanis, Policing, Mass Imprisonment, and the Failure of American

Lawyers, r28 HARV. L. REV. F. 253, 262-63 (2or5); McLean, supra note r, at 885-9r; Campbell 

Robertson, Suit Alleges "Scheme" in Criminal Costs Borne by New Orleans's Poor, N.Y. TIMES 

(Sept. r 7, 20 rs), http://www.nytimes.com/2or5/o9/r8/us/suit-alleges-scheme-in-criminal-costs 

-borne-by-new-orleanss-poor.html. At the same time, however, legal commentators have been 

concerned about imprisonment for criminal debt since at least the r96os. See, e.g., Derek A.

Westen, Comment, Fines, Imprisonment, and the Poor: "Thirty Dollars or Thirty Days," 57

CALIF. L. REV. 778, 787 n. 79 (r969) (listing sources).
4 In addition to featuring in DAVID COPPERFIELD (r850) and LITTLE DORRIT (r857),

debtors' prisons lurk in the shadows of Dickens's classic A CHRISTMAS CAROL (r843). Those 

who did not pay the debts so meticulously recorded by the shivering Bob Cratchit could have 

been thrown in prison by Scrooge - part of why he was so hated and feared by his debtors. See 

CHARLES DICKENS, A CHRISTMAS CAROL AND OTHER CHRISTMAS BOOKS 7I-72 (Robert 

Douglas-Fairhurst ed., Oxford Univ. Press 2006) ("[B]efore [our debt is transferred from Scrooge] 

we shall be ready with the money; and even though we were not, it would be a bad fortune in­

deed to find so merciless a creditor in his successor."). 
5 See, e.g., State v. Blazina, 344 P.3d 680, 68o-8r, 684 (Wash. 2or5); ACLU OF WASH. & CO­

LUMBIA LEGAL SERVS., MODERN-DAY DEBTORS' PRISONS 3 (2or4), http://aclu-wa.org/sites 

/default/files/attachments/Modern%20Day%20Debtor%27s%20Prison%20Final%20(3).pdf [http:// 

perma.cc/X66N-G5EA] ("[T]he average amount of LFOs imposed in a felony case is $2540 . . . .  "); 

Developments in the Law - Policing, r28 HARV. L. REV. r706, 1727-29 (2or5). 
6 In some circumstances, courts can exercise their contempt power to imprison debtors for 

failure to pay civil debts. See, e.g., Lea Shepard, Creditors' Contempt, 2or r BYU L. REV. r509, 

1526-27. 
7 See Telephone Interview with Douglas K. Wilson, Colo. State Pub. Def., Office of the State

Pub. Def. (Oct. 2r, 2or4) (notes on file with Harvard Law School Library). 
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