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Article

Two Challenges for Neo-Brandeisian 
Antitrust

Justin Lindeboom*

Abstract
Several scholars and policy-makers have proposed a “Neo-Brandeisian” reform of U.S. 
antitrust law, aimed at reviving “republican” antitrust. Republicanism conceives of domination 
as inherently detrimental to freedom. Republican antitrust considers antitrust law as an 
“institution of antipower,” aimed at dispersing economic power. This paper sets out two key 
challenges to the Neo-Brandeisian reform agenda and argues for legal formalism to address them. 
First, republicanism would alter the normative justification, but not necessarily the content of 
antitrust law. Neoclassical antitrust law does not broadly reflect a Schumpeterian endorsement 
of dominance. Rather, its epistemological priors and methodology entail skepticism about the 
mere presence of economic power. Thus, mainstream antitrust law and policy remain unfazed 
by the Neo-Brandeisian claim that antitrust should target domination instead of consumer 
welfare. Second, Neo-Brandeisian reform proposals are inherently polycentric. How Neo-
Brandeisians aim to balance distinct values including the competitive process, the harm of 
concentrated power, and the protection of democracy and egalitarianism has remained unclear. 
This paper argues that both challenges demand for a formalistic approach to Neo-Brandeisian 
antitrust. Compared to a case-by-case approach, adopting general rules through legislative 
or administrative decision-making may legitimately overturn current precedent, incorporate 
alternate methods of measuring power and competitive harm, and pursue a variety of republican 
goals. Neo-Brandeisian formalism would essentially reinvigorate the Harvard school’s insight 
that multiple purposes—including both efficiency and republican liberty—can be attained by 
formalistic rules.
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I. Introduction

Several scholars and policy-makers, many of whom self-identify as “Neo-Brandeisians,”1 have pro-
posed a “republican” reform of U.S. antitrust law.2 According to Neo-Brandeisians, notably including 
FTC Chair Lina Khan and law professor and former presidential advisor Tim Wu, republican principles 
can guide U.S. antitrust law from its current focus on efficiency and consumer welfare toward a 
renewed focus on combating economic and political domination, as it had had before the rise of the 
Chicago school of antitrust.3

Republicanism in this sense refers to a theory of liberty that conceives of liberty as the absence of 
domination.4 Republicanism is built on the premise that domination as such is inherently detrimental to 
freedom, even if there is no actual or likely interference with the negative or positive freedom of others.5 
Just as slaves are unfree even if their master is benevolent—simply because the master has the capacity 
to change his mind and interfere with the slaves’ freedom at will6—the fact that economically dominant 
undertakings have the mere capacity to interfere with the economic freedom of smaller competitors 
implies a lack of freedom.7 As economic power translates into political power,8 moreover, curtailing 
economic power—among others through antitrust law—has as one of its distinct functions the protec-
tion of republicanism.9 Thus, a republican theory of antitrust conceives of antitrust law as an “institution 
of antipower,”10 aimed at protecting a republican system of government and society by dispersing eco-
nomic power.11

 1. See Tim Wu, The Curse of Bigness: AnTiTrusT in The neW gilded Age (2018); Lina M. Khan, The New Brandeis 
Movement: America’s Antimonopoly Debate, 9 J. eur. Comp. l. & prACT. 131 (2018). The term “Neo-Brandeisians” 
conveys their reliance on Justice Brandeis’s work on the perils of concentrated economic power. See generally louis 
BrAndeis, The Curse of Bigness (1934).

 2. See e.g. Wu, supra note 1; Lina M. Khan; The End of Antitrust History Revisited, 133 hArv. l. rev. 1655 (2020); Amy 
KloBuChAr, AnTiTrusT: TAKing on monopoly poWer from The gilded Age To The digiTAl Age (2021).

 3. See e.g. Wu, supra note 1, at 33–83; Lina M. Khan & Sandeep Vaheesan, Market Power and Inequality: The Antitrust 
Counterrevolution and Its Discontents, 11 hArv. l. & pol’y rev. 235, 268–93 (2017). Khan describes the rise of the 
Chicago school as encompassing both a descriptive shift toward “a new set of assumptions about how firms behave under 
various conditions and what effects this behavior is likely to have,” and a normative shift “that replaced a republican 
theory of antitrust with a neoliberal one” (Khan, supra note 2, at 1665).

 4. See generally Frank Lovett, Republicanism, sTAnford enCyClopediA of philosophy (June 4, 2018), https://plato.stanford.
edu/entries/republicanism/.

  5. The republican understanding of liberty “consists in the secure enjoyment of non-domination”, where “domination” is 
defined as “arbitrary or uncontrolled power.” Id. Therefore, “a person or group enjoys freedom to the extent that no other 
person or group has ‘the capacity to interfere in their affairs on an arbitrary basis.’” Id., citing Philip Pettit, Republican 
Freedom and Contestatory Democratization, in demoCrACy’s vAlue 163, 165 (Ian Shapiro & Casiano Hacker-Cordon 
eds., 1999).

 6. Elias Deutscher, The Competition—Democracy Nexus Unpacked—Competition Law, Republican Liberty, and Democracy, 
41 yB. eur. l. 1, 13 (2022), at https://doi.org/10.1093/yel/yeac003, referring to philip peTTiT, repuBliCAnism: A Theory 
of freedom And governmenT 21–28, 31–32 (1997). 

 7. See e.g. Lina M. Khan, The Separation of Platforms and Commerce, 119 Colum. l. rev. 973, 1064 (2019), refer-
ring to Evan J. Criddle, Liberty in Loyalty: A Republican Theory of Fiduciary Law, 95 Tex. l. rev. 993, 1003 
(2017).

 8. See e.g. Luigi Zingales, Towards a Political Theory of the Firm, 31 J. eCon. persp. 113 (2017); Wu, supra note 1, at 
19–23.

 9. On how republican theory underlies the link between curtailing economic power and protecting a system of republican 
government, see generally Deutscher, supra note 6, 6–20; giuliAno AmATo, AnTiTrusT And The Bounds of poWer: The 
dilemmA of liBerAl demoCrACy in The hisTory of The mArKeT (1997).

 10. Deutscher, supra note 6, at 20, referring to Philip Pettit, Freedom as Antipower, 106 eThiCs 576, 577, 588 (1996).
 11. See Deutscher, supra note 6, at 12–20; Paul H. Brietzke, The Constitutionalization of Antitrust: Jefferson, Madison, 

Hamilton, and Thomas C. Arthur, 22 vAl. u. l. rev. 275, 276–301 (1988).
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This republican understanding of U.S. antitrust law is clearly visible, for example, in Justice Black’s 
Opinion of the Court in Northern Pacific R. Co. v. United States:

The Sherman Act was designed to be a comprehensive charter of economic liberty aimed at preserving free and 
unfettered competition as the rule of trade. It rests on the premise that the unrestrained interaction of competitive 
forces will yield the best allocation of our economic resources, the lowest prices, the highest quality, and the 
greatest material progress, while at the same time providing an environment conductive to the preservation of 
our democratic political and social institutions.12

The Neo-Brandeisian antitrust agenda aims to reinvigorate the republican conception of antitrust both 
at the level of abstract theory and at the level of concrete legal doctrine. At the goal level, Neo-
Brandeisians reject the focus on “efficiency” or “consumer welfare” as the supreme goal of U.S. anti-
trust law.13 At the doctrinal level, Neo-Brandeisian proposals include a number of specific interventions 
ranging from a renewal of the “big case” tradition,14 to stricter tests for predatory pricing and a prophy-
lactic ban on vertical integration by already dominant platform companies.15 Their overall purpose is a 
radical overhaul of current, neoclassical antitrust doctrine.16

This essay sets out two key challenges to the reinvigoration of a republican conception of antitrust 
and provides an argument in favor of legal formalism as an important tool to address these two chal-
lenges. My aim is not to argue in favor or against Neo-Brandeisian antitrust as such. Rather, I aim to 
show that, if one wants to implement a Neo-Brandeisian antitrust agenda, these two challenges are the 
primary obstacles to overcome.

The first challenge centers on the Neo-Brandeisians’ argument that antitrust law should target “dom-
ination” instead of advancing “consumer welfare” or “efficiency.” Most of neoclassical antitrust doc-
trine remains unfazed by this claim. Adopting republicanism instead of consumer welfare as one of 
antitrust’s central values would, as such, not substantially alter the technical content of antitrust law and 
its resulting laissez-faire attitude toward markets, because neoclassical antitrust analysis precisely 
denies the prevalence of economic power and domination.17

 12. Northern Pacific R. Co. v. United States, 356 U.S. 1, 4 (1958) (emphasis added).
 13. The view that “consumer welfare” is the central objective of U.S. antitrust law has been sanctioned by the U.S. Supreme 

Court in e.g. Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979). For Neo-Brandeisian criticism of the consumer wel-
fare standard, see e.g. Lina M. Khan, Amazon’s Antitrust Paradox, 126 yAle l. J. 710, 737–46 (2017); Tim Wu, After 
Consumer Welfare, Now What? The “Protection of Competition” Standard in Practice, CompeT. pol’y inT’l (Apr. 2018).

 14. Wu, supra note 1, at 131.
 15. Khan, supra note 13, at 792–97.
 16. I use the terms “neoclassical antitrust law/doctrine/analysis” to refer to the current legal status quo, which has been 

shaped fundamentally by neoclassical price theory. The objectives and basic modes of neoclassical antitrust analysis have 
also been profoundly influenced by the Chicago antitrust school. In several respects, however, the prescriptions of the 
Chicago school were not directly incorporated into legal doctrine. Herbert Hovenkamp & Fiona Scott Morton, Framing 
the Chicago School of Antitrust Analysis, 168 u. penn. l. rev. 1843 (2020) contend that “[t]he Chicago School’s influ-
ence on antitrust decision making in the federal courts has been more ideological than technical. In choosing technical 
rules, the Supreme Court has almost always looked to the Harvard School [. . .] Overall, the Chicago School attitude 
toward exclusionary practices was very benign, approaching per se legality for many of them. The Supreme Court has 
nearly always followed the Harvard approach of applying a rule of reason but being rather strict about standards of 
proof.” Id. at 1871–72. For this reason, I use the terms “neoclassical antitrust law/doctrine/analysis,” while recognizing 
that the application of neoclassical price theory to antitrust law has been substantially influenced—at the very least in 
spirit—by the Chicago school.

 17. The neoclassical content of current U.S. antitrust doctrine reflects a broader skepticism about the prevalence of power 
in the market economy. Yochai Benkler, Power and Productivity: Institutions, Ideology, and Technology in Political 
Economy, in A poliTiCAl eConomy of JusTiCe (Yochai Benkler et al., eds., 2022).
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The second challenge pertains to the complexity and polycentricity of the move from neoclassical 
antitrust toward republican antitrust. Neoclassical economics has provided antitrust law with a highly 
formalized and workable decision-making procedure.18 Insofar as the Neo-Brandeisian antitrust agenda 
takes into account republicanism as a central value of antitrust law, it puts complex balancing exercises 
back on the table.

Based on these two challenges, this essay argues in favor of a “new” legal formalism to implement 
a Neo-Brandeisian antitrust agenda. A formalistic approach—in which political determinations con-
strain administrative and judicial decision-makers19—directly remedies the second challenge, but also 
allows for a solution to the first challenge by legislatively altering the metrics of power and domination. 
In turn, however, this article also recognizes the new political and constitutional challenges that such 
legal formalism invites.

The remainder of this article is divided in four parts. Section II analyzes the first challenge, focus-
ing on the epistemic and methodological relevance of power and domination in republicanism and 
neoclassical antitrust, respectively. Section III analyzes the second challenge, focusing on the com-
plexity and polycentricity of the Neo-Brandeisian antitrust agenda, and argues in favor of legislative 
or administrative rather than judicial intervention. Section IV makes an overarching, normative 
claim in favor of implementing a Neo-Brandeisian antitrust agenda through legal formalism. Section 
V concludes.

II. Power and Competition in Republican and Neoclassical Antitrust

The first challenge for Neo-Brandeisian antitrust is that the doctrinal content of neoclassical antitrust 
law is unfazed by whether or not republicanism underlies antitrust. Neo-Brandeisians have emphasized 
the Chicago school’s—and current doctrine’s—endorsement of consumer welfare as the sole goal of 
antitrust law.20 By focusing on consumer welfare, however, Neo-Brandeisians only highlight the claim 
that whenever something does not harm consumers, it cannot be an antitrust violation. Neoclassical 
antitrust has followed the Chicago school’s more fundamental belief, however, that power concentra-
tion and domination are much rarer than pre-Chicago legal doctrine had presumed. And while antitrust 
law to some extent has moved beyond the Chicago school’s specific doctrinal prescriptions,21 lax 
enforcement of both section 1 and section 2 of the Sherman Act 1890 shows that the belief that power 
and domination are rare phenomena in the economy continues to permeate the current neoclassical 
paradigm in U.S. antitrust law.22

 18. See e.g. Herbert Hovenkamp, Whatever Did Happen to the Antitrust Movement? 94 noTre dAme l. rev. 583, 636 
(2018); Frank H. Easterbrook, Workable Antitrust Policy, 84 miCh. l. rev. 1696, 1706–709 (1986).

 19. Frederick Schauer, Formalism, 97 yAle l. J. 509 (1988); Justin Lindeboom, Formalism in Competition Law, 18 J. Comp. 
l. & eCon. 832, 834–43 (2022).

 20. See e.g. Khan, supra note 13, at 737–46; Wu, supra note 1, ch. 6.
 21. Hovenkamp & Scott Morton, supra note 16.
 22. In the context of section 1 Sherman Act 1890, most agreements, other than naked horizontal price-fixing and naked 

output restrictions, are assessed under the rule of reason. In practice, however, the rule of reason functions as a 
quasi-per se legality rule. See e.g. Peter Nealis, Per Se Legality: A New Standard in Antitrust Adjudication under 
the Rule of Reason, 61 ohio sTATe l. J. 347, 366–70 (2000). Professor Michael Carrier’s empirical analysis of 
all 495 federal rule of reason cases between 1977 and 1999 showed that in 84 percent of the cases the court con-
cluded that the plaintiff had failed to show significant anti-competitive effect, thus disposing of the case at the 
first stage of the rule of reason, and in only 3 percent of the remaining cases did courts conclude that the defen-
dant had failed to show a pro-competitive justification. Michael A. Carrier, The Real Rule of Reason: Bridging 
the Disconnect, 1999 Byu l. rev. 1265, 1267–68 (1999). Between 1999 and 2009, 215 out of 222 federal rules 
of reason cases, i.e. 97 percent, were dismissed at the first stage, and the plaintiff won in only one case. Michael 
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Thus, the Chicago school primarily casted epistemological and methodological doubt on the imple-
mentation of republican antitrust in the 1940s to 1960s. The epistemic priors and methodology of the 
Chicago school and neoclassical antitrust have allowed them to take over the low evidentiary standard 
characteristic of republican antitrust—focusing on the mere “capability” to affect competition—and 
incorporate it in a laissez-faire approach. Neo-Brandeisian antitrust, in turn, will also need to empha-
size methodology, rather than normative theory.

A. The Implementation of Republican Antitrust: Domination and Capability

As Neo-Brandeisians rightly emphasize, pre-Chicago antitrust built on the republican premise that 
“monopoly power, whether lawfully or unlawfully acquired, may itself constitute an evil and stand 
condemned under section 2 even though it remains unexercised.”23 A key challenge for republican 
antitrust, however, was to reconcile this republican skepticism of domination with the belief that legally 
acquired private power, for instance through superior quality or efficiency, should remain 
unpunished.

In this regard, Learned Hand’s famous Opinion in the Alcoa case came very close to a “no fault” 
approach to section 2 of the Sherman Act. On this view, limiting the prohibition of monopolization to 
“manoeuvres not honestly industrial, but actuated solely by a desire to prevent competition” would 
“emasculate the Act; would permit just such consolidations as it was designed to prevent.”24 Thus, the 
only exception to the prohibition in section 2 was unavoidable monopolization, so as to exempt “those 
who do not seek, but cannot avoid, the control of a market.”25

Alcoa, however, did not represent a clear legal consensus.26 Section 3 of the Clayton Act 1914, 
which was adopted in response to the introduction of the rule of reason in Standard Oil,27 prohibited 
specific types of conduct—tying, exclusive dealing and price discounts—insofar as they substantially 
lessened competition.28 The Robinson–Patman Act 1936 added a ban on various forms of price 

A. Carrier, The Rule of Reason: An Empirical Update for the 21st Century, 16 geo. mAson l. rev. 827, 828 
(2009). These empirical data reveal a systemic skepticism as to anti-competitive effects in trade agreements, which 
strongly suggests a broader skepticism about the ability of economic actors to appreciably affect competition. 
In regard to section 2 of the Sherman Act 1890, as well as the application of section 7 of the Clayton Act 1914 
to mergers, it has also proved substantially difficult to prove anti-competitive effect. While empirical analyses 
equivalent to Carrier’s work about the rule of reason are to the best of my knowledge not available, a number of 
recent studies have emphasized the overall lack of adequate antitrust enforcement against already dominant com-
panies (ex post) or mergers capable of leading to dominance or monopoly (ex ante). See generally e.g. ThomAs 
philippon, The greAT reversAl: hoW AmeriCA gAve up on free mArKeTs (2019). In his keynote speech at the 
University of Chicago Stigler Center on Apr. 21, 2022, Assistant Attorney General Jonathan Kanter remarked 
that “Section 2 prohibits monopolization, but when we met here five years ago it was probably the best illustra-
tion of Judge Posner’s question [‘antitrust is dead, isn’t it?’]. With no significant cases in nearly twenty years at 
that point, Section 2 was very near death.” Jonathan Kanter, AnTiTrusT enforCemenT: The roAd To reCovery, 
Keynote Speech at the University of Chicago Stigler Center (Apr. 21, 2022), https://www.justice.gov/opa/speech/
assistant-attorney-general-jonathan-kanter-delivers-keynote-university-chicago-stigler#_ftn1.

 23. United States v. Griffith, 334 U.S. 100, 107 (1948).
 24. United States v. Aluminum Co. of America, 148 F.2d 416, 431 (2d Cir. 1945). See also American Tobacco Co. v. United 

States, 328 U.S. 781, 813–15 (1946).
 25. United States v. Aluminum Co. of America, 148 F.2d 416, 431 (2d Cir. 1945).
 26. Nonetheless, the approach in Alcoa was briefly influential in the U.S. Supreme Court’s case law. In particular, see 

American Tobacco Co. v. United States, 328 U.S. 781 (1946), and see also United States v. Griffith, 334 U.S. 100 (1948); 
United States v. Paramount Pictures, Inc., 334 U.S. 131 (1948).

 27. Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911).
 28. 15 U.S.C.S. § 14.
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discrimination.29 Other judicial decisions, moreover, rejected the prohibition of monopoly as such, and 
emphasized the need to prove monopolization through certain abusive practices, such as those prohib-
ited by the Clayton Act and the Robinson–Patman Act.30

While there were diverging views as to whether size or dominance as such sufficed to violate section 
2 of the Sherman Act, it is clear that pre-Chicago antitrust was based on a republican concern about 
dominance and market power.31 According to Elias Deutscher, a low threshold for section 2 liability, 
which emphasized the capability to interfere with other firms’ freedom, characterized this republican 
approach.32 Carl Kaysen and Donald Turner’s seminal statement of the Harvard antitrust school went 
even further and proposed structural remedies against sustained “unreasonable market power”—even 
without evidence of actual anticompetitive conduct—combined with an efficiency defense for the 
dominant company concerned.33

The Neo-Brandeisian agenda aims to reinvigorate this republican conception of antitrust. Irrespective 
of whether this is done through “no fault” prohibitions, or through conduct-based prohibitions focusing 
on the mere “capability” to affect competition, Neo-Brandeisians presuppose that economic domina-
tion is a major problem in the current economy34 As it turns out, this is precisely what Chicago school 
analysis—and to a large extent neoclassical antitrust doctrine—denies.

B. Domination and Neoclassical Antitrust

Whether the Neo-Brandeisian critique of neoclassical antitrust law follows from republican theory 
depends on whether Neo-Brandeisians are right to claim that it is not concerned with domination in 
absence of concrete evidence of consumer harm. Republicanism as such, however, does not imply a 
rejection of current doctrine. The laissez-faire attitude of neoclassical antitrust doctrine is not the result 
of limiting the goal of antitrust to protecting consumers, nor of neglecting republicanism. Instead, the 
content of neoclassical antitrust is primarily the result of a particular epistemology and methodology 
for measuring power.

The Neo-Brandeisian concern about domination primarily targets a Schumpeterian perspective on 
antitrust law. According to this view, temporary domination is a central and necessary part of innova-
tion-generating waves of creative destruction.35 Consequently, a Schumpeterian perspective on anti-
trust entails a more cautious attitude toward antitrust intervention against temporary economic 
dominance.36 By emphasizing the inherent harm of domination, the Neo-Brandeisian antitrust reform 
agenda is the antithesis of this Schumpeterian perspective.

 29. 15 U.S.C.S. § 13.
 30. See e.g. United States v. United States Steel Corp., 251 U.S. 417, 451 (1920): “[T]he law does not make mere size an 

offense, or the existence of unexerted power an offense. It, we repeat, requires overt acts, and trusts to its prohibition of 
them and its power to repress or punish them. It does not compel competition, nor require all that is possible”; United 
States v. Swift & Co., 286 U.S. 106, 116 (1932): “Mere size, according to the holding of this Court, is not an offense 
against the Sherman Act unless magnified to the point at which it amounts to a monopoly.”

 31. Brown Shoe Co. v. United States, 370 U.S. 294 (1962); United States v. Von’s Grocery, 384 U.S. 270 (1966); United 
States v. Columbia Steel Corp. 334 U.S. 495, 536 (Douglas J., dissenting); Wu, supra note 1.

 32. Elias Deutscher, Of Masters, Slaves, Behemoths and Bees—The Rise and Fall of the Link between Competition, 
Competition Law and Democracy 318 (PhD thesis, European University Institute, 2020).

 33. CArl KAysen & donAld f. Turner, AnTiTrusT poliCy: An eConomiC And legAl AnAlysis 77–81 (1959).
 34. See e.g. BArry C. lynn, Cornered: The neW monopoly CApiTAlism And The eConomiCs of desTruCTion (2011); philippon, 

supra note 22.
 35. Joseph A. sChumpeTer, CApiTAlism, soCiAlism And demoCrACy 81–86 (HarperCollins 2008 [1942]).
 36. See e.g. J. Gregory Sidak & David J. Teece, Dynamic Competition in Antitrust Law, 5 J. Comp. l. & eCon. 581 (2009); 

niColAs peTiT, Big TeCh And The digiTAl eConomy: The moligopoly sCenArio 26–28 (2020).
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Some antitrust doctrines indeed seem to take a Schumpeterian view. The U.S. Supreme Court’s 
judgment in Trinko, in particular, clearly rejected a republican conception of antitrust law:

The mere possession of monopoly power, and the concomitant charging of monopoly prices, is not only not 
unlawful; it is an important element of the free-market system. The opportunity to charge monopoly 
prices—at least for a short period—is what attracts “business acumen” in the first place; it induces risk 
taking that produces innovation and economic growth. To safeguard the incentive to innovate, the possession 
of monopoly power will not be found unlawful unless it is accompanied by an element of anticompetitive 
conduct.37

These Schumpeterian principles led the Supreme Court to effectively nullify the exploitative 
prices doctrine,38 substantially limit the refusal to deal doctrine,39 and allow certain types of regu-
lation to pre-empt antitrust intervention.40 Contrary to republican concerns about monopoly, the 
Opinion of Justice Scalia applauds dominance as “an important element of the free-market 
system.”41

However, Trinko is not representative of the key principles and rules of neoclassical antitrust law. At 
the core of the Chicago school’s analysis was a deep skepticism about the prevalence of economic 
dominance and the capability of allegedly dominant companies to affect competition.42 Although neo-
classical antitrust doctrine has far from incorporated all of the Chicago school’s prescriptions, its legal 
epistemology similarly centers on a narrow conception of power that does not expressly reject, but is 
rather blind to Neo-Brandeisian concerns about dominance.

Skepticism about the prevalence of market power and its threat to competitiveness can be linked to 
the four below-mentioned epistemic priors and methodological commitments. The first three points 
characterize major contributions to Chicago school scholarship, while at least the first point has become 
a commonplace in antitrust legal doctrine more generally. In response to alleged power concentration 
in digital markets, some scholars wary of antitrust intervention have increasingly emphasized the fourth 
point. Importantly, all four points refer to either epistemological priors or methodological commit-
ments that are independent of whether or not antitrust law should aim to preserve republican values; for 
there is no need to combat domination if it is (thought to be) absent in the economy.

1. A narrow conception of power based on neoclassical price theory;
2. A presumption of efficiency over domination and exploitation;
3. A presumption that markets are contestable and contested; and in some cases,
4. A shift from market-oriented analysis to a focus on alleged competition between markets offset-

ting power within markets.

As to the first point, antitrust law has embraced neoclassical price theory to analyze market power, 
understood as the power of a firm over price or output.43 The difficulty of applying this conception of 

 37. Verizon Communications Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 407 (2003).
 38. Id. at 407–408.
 39. Id. at 409.
 40. Id. at 411–15.
 41. Id. at 407.
 42. Hovenkamp makes a similar point: “The core of the problem, however, is not that the general welfare test trades off 

presumed harms against presumed benefits. It was that Bork and his followers gave the benefit of the doubt to efficiency 
claims while being extremely skeptical about claims of competitive harm.” Herbert Hovenkamp, Is Antitrust’s Consumer 
Welfare Principle Imperiled? 45 J. Corp. l. 101, 111 (2019).

 43. See e.g. Richard A. Posner & William M. Landes, Market Power in Antitrust Cases, 94 hArv. l. rev. 937, 937 (1980); 
Jefferson Parish v. Hyde, 466 U.S. 2, 27 (1984); NCAA v. Board of Regents, 468 U.S. 85, 109 (1984).
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market power to contemporary digital markets, rife with zero-pricing business models, is well known.44 
More generally, power over price or output on a particular market neglects other forms of economic 
power including but not limited to “gatekeeping” power and “vertical” power that firms may exercise 
vis-à-vis their trading partners,45 which precisely has been a main concern for Neo-Brandeisian 
scholarship.46

Regarding the second point, Frank Easterbrook famously argued that economists and lawyers 
simply do not understand the rationale of many business practices and—as a result of their igno-
rance—wrongly regard them with suspicion.47 For Easterbrook, practices such as exclusive dealing, 
tying and resale price maintenance just “cannot be anticompetitive.”48 Similarly, Richard Posner 
rejected the theory of anticompetitive leveraging because “the [. . .] monopolist will gain nothing 
from the second monopoly.”49 The argument is not that domination is unproblematic; it is that many 
business practices are incapable of affecting competition. But if such practices are allegedly inca-
pable of affecting competition, it is immaterial whether their legality is assessed under a neoclassical 
or a republican standard.50

Similarly, in Brooke Group, the Supreme Court held that predatory pricing requires evidence that the 
defendant has “a reasonable prospect of recouping its investment in below-cost prices.”51 This recoup-
ment requirement reflects the view that “below-cost pricing must be capable, as a threshold matter, of 
producing the intended effects on the firm’s rivals[.]”52 While a capability threshold is usually associated 
with republican antitrust,53 Brooke Group shows that it equally conforms to a neoclassical approach.

It should be emphasized that “capability” might have a different meaning in neoclassical antitrust 
than it has in republican antitrust. Arguably, Brooke Group understands “capability” probabilistically, 
its meaning being close to that of “likelihood,”54 while republican antitrust understands the capability 
to detrimentally affect competition non-probabilistically, in line with the belief that the mere existence 
of economic power is detrimental to freedom.55 Notwithstanding this semantic ambiguity, Brooke 
Group provides a illustrative example of how neoclassical antitrust, rather than taking a Schumpeterian 
perspective, is mostly concerned with the question of whether particular types of business conduct 
generate the degree of power necessary to harm competition—and in practice usually answers this 
question in the negative.56

 44. See e.g. John M. Newman, Antitrust in Zero-Price Markets: Foundations, 164 u. penn. l. rev. 149 (2015).
 45. See Ioannis Lianos & Bruno Carballa-Smichowski, A Coat of Many Colours—New Concepts and Metrics of Economic 

Power in Competition Law and Economics, 18 J. Comp. l. & eCon. 795 (2022).
 46. See e.g. Khan, supra note 13.
 47. Frank Easterbrook, The Limits of Antitrust, 63 Tex. l. rev. 1, 4–9 (1984).
 48. Id. at 30.
 49. Richard A. Posner, Exclusionary Practices and the Antitrust Laws, 41 u. ChiC. l. rev. 506, 508 (1974).
 50. Cf. the republican view that “[t]he mere fact that the empowered party has the capacity for arbitrary interference under-

scores the dependent party’s vulnerability” (Criddle, supra note 7, at 1003 (2017)).
 51. Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 224 (1993).
 52. Id. at 225 (emphasis added).
 53. See e.g. deuTsCher, supra note 32, at 260, 304–306, 318.
 54. The context of the passage in Brooke Group quoted in the text accompanying note 52 supra illustrates this probabilistic 

understanding of capability: “For recoupment to occur, below-cost pricing must be capable, as a threshold matter, of 
producing the intended effects on the firm’s rivals, whether driving them from the market, or, as was alleged to be the 
goal here, causing them to raise their prices to supracompetitive levels within a disciplined oligopoly. This requires an 
understanding of the extent and duration of the alleged predation, the relative financial strength of the predator and its 
intended victim, and their respective incentives and will. See 3 Areeda & Turner, 711b. The inquiry is whether, given 
the aggregate losses caused by the below-cost pricing, the intended target would likely succumb.” Brooke Group Ltd. v. 
Brown & Williamson Tobacco Corp., 509 U.S. 209, 225 (1993). I am thankful to Elias Deutscher for raising this point.

 55. See Deutscher, supra note 6, at 15: “Unlike the probabilistic, negative conception of liberty which views concentrated 
economic power as a source of unfreedom only when it gives rise to actual or likely interference, the modally robust 
republican notion of liberty is not only alert to the actual or likely interference resulting from the exercise of power. It 
rather already perceives the potential of arbitrary interference deriving from the mere existence of concentrated power as 
a source of unfreedom.”

 56. See supra note 22.
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Priors about market contestability have been complementary to the presumption that business con-
duct is generally pro-competitive. The Chicago school embraced George Stigler’s narrow definition of 
a barrier to market entry.57 Consequently, Chicago school scholarship denied the prevalence of most 
barriers to entry other than government regulations.58 This narrow conception of entry barriers meshed 
with newly developed economic theories, according to which markets can be competitive even if there 
is only one competitor, as long as potential market entrants are taken into account.59 The belief in 
perennial market contestability and the resulting unlikelihood that incumbents are ever capable of 
excluding competition has been bolstered by today’s digital economy, in which supposedly “competi-
tion is just one click away.”60

Finally, economic theories about two-sided markets and competition between markets or “ecosys-
tems” have further fueled the view that domination is rare in today’s economy. In two-sided digital 
markets, (supracompetitive) profits from one side of the market are often used to cross-subsidize the 
other side of the market.61 Such business models have led to concerns about the dominant positions of 
companies like Google vis-à-vis advertisers and application developers.62 However, neoclassical anti-
trust doctrine insists that measuring market power requires taking into account both sides of the mar-
ket.63 Thus, in Ohio v. American Express, the Supreme Court held that the plaintiffs had failed to 
demonstrate market power and lost the case, even though they had plausibly demonstrated evidence of 
anticompetitive effects.64 Along the same lines, some scholars have gone further by questioning the 
relevance of power within a specific market.65 Nicolas Petit for instance argued that even orthodox 

 57. george J. sTigler, The orgAnizATion of indusTry 67 (1968), including only costs that must be borne by new entrants but 
have not been borne by incumbents.

 58. See e.g. roBerT h. BorK, The AnTiTrusT pArAdox 310–29 (1978) (denying that economies of scale, product differentia-
tion through e.g. advertising, and dealerships, among others, are barriers to entry). See also Robert H. Bork & Gregory 
Sidak, What Does the Chicago School Teach About Internet Search and the Antitrust Treatment of Google? 8 J. Comp. l. 
& eCon. 663, 692 (2012), arguing that (in)direct network effects generated by digital platforms, although they are among 
the main reasons for their attractiveness to consumers, supposedly are not barriers to entry.

 59. See generally William J. Baumol, Contestable Markets: An Uprising in the Theory of Industry Structure, 71 Am. eCon. 
rev. 1 (1982).

 60. The argument that “competition is just one click away” was famously made by Eric Schmidt, then Executive Chairman 
of Google, at the Hearing before the Senate Subcommittee on Antitrust, Competition Policy and Consumer Rights, S. 
Hrg. 112–68 (Sep. 21, 2011). Several recent expert reports have casted doubt on the alleged contestability of digital mar-
kets. See e.g. sTigler CommiTTee on digiTAl plATforms: finAl reporT (2019), at https://www.chicagobooth.edu/-/media/
research/stigler/pdfs/digital-platforms—committee-report—stigler-center.pdf; JAson furmAn eT Al., unloCKing digiTAl 
CompeTiTion: reporT of The digiTAl CompeTiTion experT pAnel (Mar. 2019), at https://www.gov.uk/government/publica-
tions/unlocking-digital-competition-report-of-the-digital-competition-expert-panel; JACques Crémer, yves-AlexAndre 
de monTJoye And heiKe sChWeiTzer, CompeTiTion poliCy for The digiTAl erA (2019), at https://ec.europa.eu/competition/
publications/reports/kd0419345enn.pdf.

 61. Jean-Charles Rochet & Jean Tirole, Platform Competition in Two-Sided Markets, 1 J. eur. eCon. Ass. 990, 992 (2003).
 62. See e.g. Benjamin G. Edelman & Damien Geradin, Android and Competition Law: Exploring and Assessing Google’s 

Practices in Mobile, 12 eur. Comp. J. 159 (2016); European Commission, Case AT.40099, Google Android, C(2018) 
4761 final.

 63. Ohio et al v. American Express Co. et al, 585 U.S. ___ (2018), at 12–15.
 64. Ohio et al v. American Express Co. et al, 585 U.S. ___ (2018) (Breyer, J., dissenting), at 14, making the point that “proof 

of actual adverse effects on competition is, a fortiori, proof of market power.” See also Tim Wu, The Supreme Court 
Devastates Antitrust Law, n. y. Times (June 26, 2018); and Steven C. Salop et al., Rebuilding Platform Antitrust: Moving 
on from Ohio v. American Express, 84 AnTiTrusT l. J. 883 (2022).

 65. See e.g. peTiT, supra note 36, Nicolas Petit & Thibault Schrepel, Complexity-minded Antitrust, 33 J. evoluT. eCon. 1, 4, 
9–11 (2023), at https://doi.org/10.1007/s00191-023-00808-8. See also Daniel A. Crane, Ecosystem Competition and the 
Antitrust Laws, 98 neB. l. rev. 412, 424 (2019), who points out that focusing on ecosystem competition may be advanta-
geous to firms purporting to escape antitrust liability. Other scholars have rather observed that business ecosystems may 
create additional distortions of competition that warrant competition law enforcement, Michael G. Jacobines & Ioannis 
Lianos, Ecosystems and Competition Law in Theory and Practice, 30 ind. & Corp. ChAnge 1199 (2021); Peter J. van 
de Waerdt, From Monocle to Spectacles: Competition For Data and “Data Ecosystem Building,” 19 eur. Comp. J. 191 
(2023).
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antitrust analysis inflates the degree of dominance of large technology firms because—even though 
they may be monopolists on specific markets—actual competition takes place between monopolists on 
distinct markets.66

To be clear, I do not want to engage substantively in the debate as to the merits of Ohio v. American 
Express or as to whether competition between ecosystems is more important than competition within 
specific relevant markets. My point is that neoclassical antitrust doctrine can immunize itself from 
principles-based—rather than empirical—challenges based on republican theory by denying the preva-
lence of power and domination in the economy.

In summary, the legal epistemology of neoclassical antitrust law is blind to many of the issues that 
are of concern to the Neo-Brandeisian program. The laissez-faire approach of neoclassical antitrust is 
not the result of the consumer welfare standard or the values and objectives of antitrust law.67 Rather, 
its central characteristic is the belief that domination is unlikely in the first place, which is caused not 
by its values and goals, but its epistemic priors and methodological commitments.68 Although, as noted 
above, neoclassical antitrust doctrine has not incorporated many of the Chicago School’s doctrinal 
prescriptions such as formalistic per se legality rules,69 and post-Chicago economic and econometric 
analysis has found its way into enforcement practice and (lower) federal courts’ case law,70 the lack of 
substantial antitrust enforcement in the past decades clearly shows that antitrust law and practice—
rightly or wrongly—has been deeply skeptical of the presence of economic power and domination.71

Consequently, the first challenge for Neo-Brandeisian antitrust is to respond to the following objec-
tion: Neo-Brandeisians have mainly attacked the consumer welfare standard, but their argument misses 
the key premise of neoclassical antitrust, namely that market power and domination are simply not as 
prevalent as Neo-Brandeisian scholarship asserts. The Neo-Brandeisian mistake that has made this 
counterargument possible is their focus on the consumer welfare standard and the values of antitrust, 
instead of the epistemology and methodology of measuring domination.72 Re-emphasizing methodol-
ogy, then, can address this challenge.

C. Republican Antitrust: From Theory to Methodology

In order to make their case, Neo-Brandeisians should target the specific epistemological priors and 
methodological commitments that neoclassical antitrust employs to measure power and dominance, 
and provide concrete alternatives.

Neo-Brandeisians, to be sure, have not only addressed underlying theories. Lina Khan has offered 
several proposals for specific doctrinal reforms, and a concrete list of Neo-Brandeisian doctrinal inter-
ventions has been provided by Tim Wu with the support of several colleagues.73 However, both Khan 

 66. peTiT, supra note 36.
 67. Douglas Melamed and Nicolas Petit in my view rightly argue that the consumer welfare standard—at least in theory—is 

sufficiently flexible to incorporate Neo-Brandeisian objectives, though this depends mainly on how “consumer welfare” 
is understood. See A. Douglas Melamed & Nicolas Petit, The Misguided Assault on the Consumer Welfare Standard in 
the Age of Platform Markets, 54 rev. ind. orgAniz. 741 (2019).

 68. See also Hovenkamp, supra note 42, at 111, describing how “Bork attempted to protect his theories about efficiencies 
from attempts at falsification by arguing that efficiencies were not susceptible to proof or disproof in particular cases.”

 69. On the importance of the formal rule of law in Chicago School scholarship, see Ryan Stones, The Chicago School and 
the Formal Rule of Law, 14 J. Comp. l. & eCon. 527 (2018).

 70. See e.g. Christopher S. Yoo, The Post-Chicago Antitrust Revolution: A Retrospective, 168 u. penn. l. rev. 2145, 2166 
(2020), referring to e.g. United States v. Visa USA, Inc., 344 F.3d 229 (2d Cir. 2003); LePage’s, Inc. v. 3M, 324 F.3d 141 
(3d Cir. 2003); Conwood Co. v. U.S. Tobacco Co., 290 F.3d 768 (6th Cir. 2002).

 71. See supra note 22.
 72. See generally Melamed & Petit, supra note 67.
 73. Tim Wu, The Utah Statement: Reviving Antimonopoly Traditions for the Era of Big Tech—A New 

Framework for Holding Private Power to Account (Nov. 18, 2019), https://onezero.medium.com/
the-utah-statement-reviving-antimonopoly-traditions-for-the-era-of-big-tech-e6be198012d7.
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and Wu have not provided a coherent set of priors and methodologies that connect a republican concep-
tion of antitrust to these doctrinal interventions. They have rather confused their audiences by arguing 
for a departure from current doctrine, while at the same time using the technical language of neoclassi-
cal antitrust including the term “market power,” without making clear that they mean something else 
than power over price or output.74

The rejection of the consumer welfare standard and Wu’s and Khan’s proposed alternative of “pro-
tecting the competitive process” fail, in this regard, to do the work.75 It remains unclear how “protect-
ing the competitive process” will distinguish between pro-competitive and anticompetitive practices, 
and how it translates into a different threshold for intervention.76 Furthermore, Chicago-inspired anti-
trust analysis will have no difficulty re-engineering the current doctrines based on the goal of protect-
ing the “competitive process,” since nothing in the concept of protecting the competitive process 
prevents including potential competition, or an epistemic focus on market power as power over price 
or output.

Focusing on methodologies of measuring power and domination, by contrast, directly targets the 
prescriptions of neoclassical antitrust, whose main vulnerability is its narrow reliance on neoclassical 
price theory. For example, neoclassical antitrust analyses of the alleged dominance of companies such 
as Facebook or Google are often always based on the so-called “revealed preferences” of consumers,77 
ignoring decades of cognitive and psychological research showing that consumer preferences are 
endogenous.78

Neo-Brandeisian proposals for a more interventionist antitrust policy could use this methodological 
weakness by appealing to different and arguably more sophisticated methods to measure power and to 
determine the capability of business practices to affect competition.79 Such methods may include 
behavioral economics,80 cognitive and psychological research,81 empirical economics,82 and complex-
ity studies.83 Even mainstream economics, moreover, has offered concrete empirical support for the 
Neo-Brandeisian view that American markets are increasingly concentrated, and that domination is a 
pressing concern.84

Furthermore, Neo-Brandeisians can coherently maintain their claims without proposing theoretical 
changes regarding the goals or underlying values of antitrust. The consumer welfare standard is suffi-
ciently elastic to capture Neo-Brandeisian proposals for doctrinal reform, as long as this standard is 

 74. See e.g. Khan & Vaheesan, supra note 3.
 75. For proposals for substituting the consumer welfare standard with the protection of the competitive process, see Khan, 

supra note 13, at 737–46; Wu, supra note 1, at 136; Wu, supra note 13. In more detail, see section III.A. infra.
 76. Melamed & Petit, supra note 67, at 764; Hovenkamp, supra note 42, at 120–21.
 77. See e.g. Geoffrey A. Manne & R. Ben Sperry, The Problems and Perils of Bootstrapping Privacy Data into an Antitrust 

Framework, Cpi AnTiTrusT ChroniCle (May 2015).
 78. See e.g. Benkler, supra note 17; Dan Ariely & Michael I. Norton, How Actions Create—Not Just Reveal—Preferences, 

12 Trends Cogn. sC. 13 (2008), both with further references.
 79. See e.g. Caron Beaton-Wells, Antitrust’s Neglected Question: Who Is “The Consumer”? 65 AnTiTrusT Bull. 173, 176–

77, 193 (2020)
 80. See e.g. Avishalom Tor, The Fable of Entry: Bounded Rationality, Market Discipline, and Legal Policy, 101 miCh. l. rev. 

482 (2002); Maurice E. Stucke, Behavioral Economics at the Gate: Antitrust in the Twenty-First Century, 38 loy. u. Chi. 
l. J. 513 (2007).

 81. See e.g. Amos Tversky & Daniel Kahneman, The Framing of Decisions and the Psychology of Choice, 211 sCienCe 453 
(1981); Stefano DellaVigna, Psychology and Economics: Evidence from the Field, 47 J. eCon. liT. 315 (2009).

 82. See e.g. Jan De Loecker et al., The Rise of Market Power and the Macroeconomic Implications, 135 quArT. J. eCon. 561 
(2020).

 83. See e.g. Ioannis Lianos, Competition Law for a Complex Economy, 50 inT’l rev. inTell. prop. & Comp. l. 643 (2019); 
Petit & Schrepel, supra note 65.

 84. philippon, supra note 22; De Loecker et al., supra note 82. For an alternative explanation of increasing concentration, 
focusing on competition between “superstar firms,” see David Autor et al., The Fall of the Labor Share and the Rise of 
Superstar Firms, nBer WorKing pApers No. 23396 (May 2017).
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interpreted and implemented in view of a wider range of methods of measuring power.85 It should also 
be emphasized that “consumer welfare” can be indirectly protected through a structuralist approach, as 
recent case law from the Court of Justice of the European Union has illustrated.86

While emphasizing methodology over theory makes the Neo-Brandeisian project more viable, this 
strategy would require extensive use of interdisciplinary methods so as to challenge the mainstream, 
formalistic framework of antitrust analysis. However, if the point is not whether antitrust should be 
based on a “neoliberal” or a “republican” theory of liberty, but rather which epistemological priors and 
methodologies antitrust should employ to measure market power and anticompetitive effects, the turn 
from theory to methodology is necessary to make a plausible case for a Neo-Brandeisian antitrust 
agenda.

III. Polycentricity and Formalism

The second challenge for the Neo-Brandeisian agenda is to operationalize its key principles and objec-
tives into workable rules that can be applied by courts, in a manner that both courts themselves and 
their interlocutors consider legitimate.

Neoclassical antitrust law is perceived to be a “technocratic” discipline,87 even though a longstand-
ing tradition of scholarship has shown that antitrust doctrine is neither value-neutral nor a-political.88 
Reliance on microeconomic language, however, has given antitrust an aura of objectivity, allowing 
courts and other legal decision-makers to avoid the impression of making political judgments. While 
the foundations of antitrust can never be “a-political,” neoclassical antitrust law internally functions in 
a relatively value-neutral manner.89

Neo-Brandeisians aim to disrupt current antitrust’s formalism by fundamentally challenging the 
core hypotheses of the neoclassical research program and its implications for antitrust. Their proposed 

 85. See Beaton-Wells, supra note 79; Melamed & Petit, supra note 67.
 86. Case C-377/20 Servizio Elettrico Nazionale SpA and Others v. Autorità Garante della Concorrenza e del Mercato and 

Others, EU: C:2022:379, paras. 46–47: “It follows that [. . .] the well-being of both intermediary and final consumers 
must be regarded as the ultimate objective warranting the intervention of competition law in order to penalise abuse of a 
dominant position within the internal market or a substantial part of that market. Therefore, as the Court has previously 
held, an undertaking in such a position may show that an exclusionary practice escapes the prohibition laid down in 
Article 102 TFEU [the equivalent of section 2 of the Sherman Act 1890] by, inter alia, demonstrating that the effects that 
could result from the practice at issue are counterbalanced or even outweighed by advantages in terms of efficiency which 
also benefit the consumer in terms of, specifically, price, choice, quality or innovation (see, to that effect, judgments of 
6 September 2017, Intel v Commission, C-413/14 P, EU:C:2017:632, paragraphs 134 and 140, and of 30 January 2020, 
Generics (UK) and Others, C-307/18, EU:C:2020:52, paragraph 165 and the case-law cited). Therefore, a competition 
authority discharges its burden of proof if it shows that a practice of an undertaking in a dominant position could impair, 
by using resources or means other than those governing normal competition, an effective competition structure, without 
it being necessary for that authority to prove that that practice may also cause direct harm to consumers. The dominant 
undertaking concerned may nevertheless escape the prohibition laid down in Article 102 TFEU by showing that the 
exclusionary effect that could result from the practice at issue is counterbalanced or even outweighed by positive effects 
for consumers.”

 87. See e.g. Hovenkamp, supra note 18, 636.
 88. See generally Robert Pitofsky, The Political Content of Antitrust, 127 u. penn. l. rev. 1051 (1979); Eleanor Fox, The 

Politics of Law and Economics in Judicial Decision Making: Antitrust as a Window, 61 n. y. u. l. rev. 554 (1986).
 89. Neoclassical economics and its application to antitrust can operate internally in a relatively value-neutral manner pre-

cisely because it is a formalistic discipline. Formalism allows the system to internally operate as a “deductive [system] 
[. . .] independent of content” (Victoria Chick, On Knowing One’s Place: The Role of Formalism in Economics, 108 
eCon. J. 1859, 1859 (1998)). Neo-Brandeisian scholarship has emphasized, in this regard, that this internal value-neu-
trality is fundamentally shaped by the political nature of its assumptions. See e.g. Sandeep Vaheesan, The Twilight of the 
Technocrats’ Monopoly on Antitrust? 127 yAle l. J. f. 980, 985–90 (2018). See also K. sABeel rAhmAn, demoCrACy 
AgAinsT dominATion 99–101 (2017).
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shift toward a broader concern for domination and power includes a considerably larger number of 
relevant values and metrics.90 The formalistic world of neoclassical price theory is substituted with an 
empirical perspective on economic power.91

The key question is how this more inclusive conception of antitrust law—which is not just preoc-
cupied with “the best allocation of our economic resources, the lowest prices, the highest quality, and 
the greatest material progress” but equally with “the preservation of our democratic political and social 
institutions”92—can and should be operationalized. The exact manner in which Neo-Brandeisians aim 
to strike a balance between consumer welfare, the competitive process, the inherent harm of concen-
trated power, and republican ideals of democracy and egalitarianism, has remained unclear.93 Two 
distinct strategies can however be deduced from the work of, respectively, Tim Wu and Lina Khan.

A. The “Protection of Competition” Standard

Wu argues that the Neo-Brandeisian antitrust agenda can be implemented within the current antitrust 
framework. He proposes a “protection of competition as a process” standard that should replace the 
consumer welfare standard, so as to allow for a higher degree of antitrust intervention.94 Wu is remark-
ably optimistic about the determinacy of this new standard, arguing that it is equally, if not more precise 
than the consumer welfare standard.95

More specifically, Wu proposes a list of five questions (including several sub-questions) that an 
enforcer should ask in order to determine whether competition has been harmed. Multiple of these 
questions are notoriously open-ended. Whether “the firm appear[s] to have sufficient market power to 
actually affect the process of competition?”96 for example, is a question that Neo-Brandeisians and 
Chicagoans would answer radically differently, as shown in Section II.

Similarly, whether the conduct “is competition on the merits (i.e., a better or cheaper product) or a 
potentially illegitimate methods (sabotage, exclusionary deals, tying, predation, manipulation of a stan-
dards process, and so on)”97 is hardly helpful. The question assumes the illegitimacy of business con-
duct such as tying and exclusionary dealing in order to answer the question of whether this conduct is 
legitimate.98 Wu’s questions suggest determinacy, but expose widespread disagreement. This is even 
clearer with the question whether “the complained-of conduct or merger tend to implicate important 
non-economic values, particularly political values?”99 which brings antitrust enforcement squarely 
within the realm of political philosophy.

While Wu’s proposal for a “protection of competition” standard may indeed “capture far more of the 
dynamics of the competitive process then [sic] does existing analyses,”100 the flipside is that the com-
petitive process is complex, polycentric, and as such irreducible to a simple decision-making proce-
dure. Wu concludes by advocating for Brandeis’s formulation of the rule of reason.101 That formulation, 

 90. See e.g. Khan, supra note 13, at 739–44.
 91. See e.g. Khan & Vaheesan, supra note 3, at 246–65.
 92. Northern Pacific R. Co. v. United States, 356 U.S. 1, 4 (1958).
 93. See also Hovenkamp, supra note 42, at 120–21.
 94. Wu, supra note 13.
 95. Id. at 2.
 96. Id. at 11.
 97. Id.
 98. In this regard, Wu’s assertion is just as unconvincing as the Chicago school’s equally unsubstantiated and circular claim 

that genuinely anti-competitive conduct is extremely rare because whatever firms do, it almost certainly has a pro-
competitive justification. Easterbrook, supra note 47.

 99. Wu, supra note 13, at 11.
 100. Id.
 101. Chicago Board of Trade v. United States, 246 U.S. 231, 238 (1918).
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however, has been rightly criticized for requiring judges to decide each case on the basis of all circum-
stances, thus making nothing dispositive.102

Wu has also emphatically argued for a reinvigoration of the “big case tradition” of the breakups of 
Standard Oil and AT&T, and the cases against IBM and Microsoft.103 The fact that there have been few 
successful “big case” breakups in more than a century of antitrust history, however, indicates the stakes 
of structural remedies.104 Apart from whether Wu’s optimism as to the government’s ability to meet the 
required standard of proof is warranted, this strategy arguably is not normatively desirable. I agree, in 
this regard, with economist Paul Romer that in the absence of “clearly defined notions about what’s 
allowed and what’s not allowed and then consequences that follow from that,” courts should not decide 
on the suitability and proportionality of major behavioral and structural remedies, because “judges are 
just not in the position to make decisions like that.”105

B. Overturning Precedent

Khan advances a slightly different approach. While agreeing with Wu on a “protection of competition 
as a process” standard,106 Khan’s proposals are more formalistic. In contrast to Wu’s range of open-
ended questions, she proposes simple rules and presumptions of illegality, which err on the side of 
intervention.107

Simple rules and presumptions are formalistic because they exclude a range of considerations from the 
decision-making process.108 Decision-makers should not decide on the basis of all considerations of the 
concrete case, as they typically would do in applying a “standard” instead of a “rule,”109 but rather based 
on the literal meaning of the rule and whether its conditions obtain.110 Khan allows, however, for a pos-
sibility to rebut presumptions of illegality based on legitimate business justifications.111 This approach of 
a strict rule that errs on the side of over-inclusiveness, with the possibility for the relevant firm to justify 
its conduct, mirrors both the traditional approach to abuse of dominance in European Union (EU) compe-
tition law,112 and Kaysen and Turner’s classic statement of the Harvard antitrust school.113

Introducing such formalistic rules requires overruling Chicago school-inspired precedents that had 
themselves overturned older case law.114 Khan, for example, advocates a reinvigoration of the 
Philadelphia National Bank standard,115 according to which mergers leading to a post-merger market 

 102. See e.g. Maurice E. Stucke, Does the Rule of Reason Violate the Rule of Law? 2009 uC dAvis l. rev. 1375 (2009); 
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 108. See generally Schauer, supra note 19.
 109. On the rules–standards distinction, see generally Pierre Schlag, Rules and Standards, 33 uClA l. rev. 379 (1985).
 110. Schauer, supra note 19, at 532–35.
 111. Khan & Vaheesan, supra note 3, at 280–85.
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share of more than 30 percent are presumptive unlawful,116 and contends that the recoupment criterion 
for predatory pricing should be overruled.117

While I sympathize with Khan’s proposals for specific, deliberately formalistic rules,118 it seems 
unrealistic to expect the federal judiciary to overturn 40 years of Chicago school-inspired precedent by 
re-introducing formalistic rules and presumptions. Although precedent is certainly no insurmountable 
barrier,119 arguably it was considerably easier for the Supreme Court to overturn the formalistic per se 
prohibitions of 1950s and 1960s case law than it would be to overturn current precedent today. Although 
it is widely recognized that the rule of reason—and similar doctrines in the context of section 2—are 
“little more than a euphemism for nonliability,”120 in theory current doctrine provides for inclusive, 
all-things-considered tests.121 This means that the Supreme Court can only reinvigorate a pre-Chicago 
school approach by openly and deliberately substituting more formalistic rules for open-ended stan-
dards, which would itself be contrary to precedent.122

Since formalistic rules and presumptions are unlikely to be (re-)introduced through judicial law-
making, Neo-Brandeisian antitrust likely requires legislative or administrative rule-making, even 
though this would in turn entail additional challenges of a political and constitutional nature.

IV. An Argument for Legal Formalism

Adding to the practical necessity of implementing Neo-Brandeisian antitrust by other means than 
through judicial law-making, adopting formalistic rules through legislative or administrative rule-mak-
ing is also the best way to implement Neo-Brandeisian antitrust from a normative viewpoint, as this 
section aims to show.

It is important to note that while this section provides an argument for legal formalism, the argument 
itself is thoroughly functionalist and pragmatic: it builds, among others, on the pragmatic claim that the 
federal courts are unlikely to overturn decades of precedent, and the normative claim that especially 
congressional legislation would be the most legitimate way of implementing a Neo-Brandeisian anti-
trust agenda. While the political and constitutional challenges to a new and politically legitimated legal 
formalism in antitrust law should be recognized, such challenges do not undermine the normative and 
pragmatic reasons for taking this course.

A. The Desirability and Feasibility of Rule-Making

Chopra and Khan have argued that the FTC could use its rule-making power under section 5 of the FTC 
Act to adopt general rules banning, for instance, exclusive dealing and tying.123 Chopra and Khan argue 
that section 5 rule-making could specifically pertain to “unfair methods of competition” instead of 

 116. Khan & Vaheesan, supra note 3, at 281–82.
 117. Khan, supra note 13, at 791–92.
 118. See Section IV infra.
 119. Khan & Vaheesan, supra note 3, at 276, quoting State Oil Co. v. Khan, 522 U.S. 3, 20 (1997): “[S]tare decisis is not an 
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 120. Richard A. Posner, The Rule of Reason and the Economic Approach: Reflections on the Sylvania Decision, 45 u. Chi. l. 
rev. 1, 14 (1977).

 121. This inclusiveness of rule of reason analysis is why Wu, supra note 13, at 12, considers it a suitable mechanism to imple-
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 122. E.g. Eastman Kodak v. Image Technical Services, 504 U.S. 451, 466–7 (1992) (“[l]egal presumptions that rest on formal-
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 123. Rohit Chopra & Lina M. Khan, The Case for “Unfair Methods of Competition” Rulemaking, 87 u. Chi. l. rev. 357 
(2020). See also Sanjukta Paul, Recovering the Moral Economy Foundations of the Sherman Act, 131 yAle l. J. 175, 
247–54 (2021).
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business conduct subject to sections 1 and 2 of the Sherman Act, since FTC rules arguably may not run 
counter to the federal courts’ interpretation of the Sherman Act.124 This distinction could shield such 
rule-making from judicial review in light of Chevron deference.125 On January 5, 2023, the FTC indeed 
proposed, following Khan’s earlier work, a per se rule against noncompete clauses on the basis of sec-
tion 5.126

Whether the federal courts will actually apply Chevron deference in this scenario, however, is far 
from certain.127 The kind of administrative rules that Chopra and Khan envision, especially as they run 
counter to the current interpretation of the antitrust laws, may be considered questions of deep “eco-
nomic and political significance” running foul to the major question doctrine in its strong form.128

Alternatively, formalistic rules and presumptions could be adopted by congressional legislation. 
This is one of the pillars of the House Antitrust Subcommittee’s report on digital markets, which pro-
poses to legislatively overturn numerous Supreme Court precedents.129

In view of the inherently political nature of several of the Neo-Brandeisians proposals, a legislative 
approach offers two clear advantages over administrative rule-making. First, from a pragmatic perspective, 
federal legislation can more expressly depart from the normative choices of Supreme Court precedent. 
Since administrative regulation cannot overturn precedents interpreting the Sherman Act, the exercise of 
section 5 rule-making will entail incongruencies between the Sherman Act and administrative rules on 
unfair competition, while these latter rules effectively aim to circumvent traditional antitrust rules.

Second, the question of how to interpret and apply the antitrust laws is controversial and polycen-
tric. Various Neo-Brandeisian proposals make profound value choices by balancing, among others, 
efficiency and democracy, the benefits of economic size and its perils, and consumer convenience and 
a fair economy.130 They often require overturning decades of case law either explicitly or implicitly. 
Such reforms are—also from a legitimacy perspective—better implemented at the highest political 
level, mirroring the adoption of the Clayton Act 1914 and the Robinson–Patman Act 1936.

In sum, while the Neo-Brandeisian antitrust agenda is bold and stimulating, its holistic and polycen-
tric nature poses major substantive and procedural challenges. Substantively, Neo-Brandeisian antitrust 
would introduce value-laden balancing exercises, which cannot be answered by a value-neutral deci-
sion-making procedure, at the heart of antitrust. Consequently, they also invite the difficult procedural 
question of which institution can legitimately implement and operationalize these proposals.131 I agree 
with Khan that a Neo-Brandeisian antitrust agenda should center on simple rules aimed at operational-
izing a complex and multifaceted conception of republican antitrust, which ideally would be adopted 
by Congress. Whether Congress will be able to pass antitrust legislation appears increasingly 
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doubtful.132 While this political reality cannot be ignored as a substantial challenge to antitrust reform, 
however, it does not detract from the substantive claim that new, formalistic antitrust rules are best 
adopted through congressional legislation, administrative rule-making being the second-best option.

B. Formalizing Methodology

Leaving aside political realities, the previous sub-section showed how legal formalism offers a solution 
for the complex and polycentric nature of Neo-Brandeisian antitrust. Legal formalism, however, can 
also be part of the solution to the indeterminacy of republicanism in regard to the technical content of 
antitrust doctrine, discussed in Section II above.

Insofar as current antitrust doctrine is indeed formalistic to a significant degree,133 a Neo-Brandeisian 
focus on actual power dynamics and the interrelationship between economic and political domination 
aims to rely more heavily on empirical analysis. While such a change in the methods of measuring 
power may seem primarily suited for a case-by-case approach, methodological change can also take 
place at the rule-creating level.

In the EU, for example, the EU legislature recently adopted the Digital Markets Act (DMA).134 The 
DMA represents both a substantive and a methodological departure from the existing European anti-
trust law framework. Substantively, the DMA centers on formalistic prohibitions: it neither requires a 
case-by-case assessment of anticompetitive effects, nor contains an efficiency defense.135 The DMA is 
also based on a methodological change in respect of measuring power.136 It does not require either 
market definition or evidence of dominance, in contrast to the prohibition of abuse of a domination 
position in Article 102 of the Treaty on the Functioning of the European Union (TFEU).137 Instead, 
providers of core platform services are designated as “gatekeepers” and become subject to the DMA 
primarily based on quantitative thresholds related to turnover and the number of users.138

Like substantive changes to the antitrust rules,139 a methodological change of the metrics of power 
and anticompetitive effect is better done at the rule-creating level—rather than at the level of applying 
rules to individual cases—for two reasons.

First, the current methodological status quo in antitrust law—in summary, microeconomic analysis 
and industrial organization economics140—has been legitimized by more than forty years of federal 
courts precedent. Methodological change, therefore, requires a significant departure from administra-
tive and judicial practice.141

Recent events in both the United States and Europe indicate that courts are not necessarily receptive 
to such radical change. In the United States, two FTC cases against Facebook were initially dismissed 
because “[t]he FTC ha[d] failed to plead enough facts to plausibly establish [. . .] that Facebook has 
monopoly power.”142 While the Court allowed the FTC to repair its defects, and subsequently allowed 
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the case to move forward, it emphasized that the FTC “stumbled out of the starting blocks” and “may 
well face a tall task down the road in proving its allegations.”143 Meanwhile in the EU, the EU Courts 
appear to be moving against the Neo-Brandeisian tide toward substantially stricter scrutiny of admin-
istrative decisions based on mainstream neoclassical analysis.144

Second, the use of alternative, including possibly heterodox, methodologies and methods in individ-
ual antitrust cases is complex and resource-intensive. Such case-by-case assessments will likely involve 
value judgments in light of significant uncertainty. It is by no means guaranteed that, for example, 
experimental economics and cognitive psychology will provide complementary—rather than conflict-
ing—perspectives in concrete cases. This practical difficulty adds to the legitimacy problem of allocat-
ing such complex decision-making power to administrative authorities, as discussed in Section III.

However, new methods for measuring power and domination can also inform rule-making, which will 
not only obviate the need to incorporate such methods on a case-by-case basis, but which will also politi-
cally legitimize such methods. The manner in which the DMA introduced a new way of measuring the 
power of providers of core platform services shows how legal formalism can effectively bring about 
methodological changes to regulation,145 albeit at the inevitable cost of over- and under-inclusiveness.146

This is why, in my view, legal formalism not only offers a legal solution to the polycentric nature of 
Neo-Brandeisian antitrust reform proposals, but also addresses the need to focus on epistemic priors 
and methodology rather than abstract theory and goals. Legislative and administrative law-makers are 
free to take into account a considerably wider array of possible informants and considerations, without 
being constrained by particular (allegedly) value-neutral rules and methods.147

Consequently, a Neo-Brandeisian antitrust reform agenda, if such is deemed desirable, is best imple-
mented by using the legislative and/or the administrative process to adopt—in a democratically legiti-
mated manner—a set of new legal formalisms that would (1) settle polycentric disputes and (2) 
incorporate new modalities of measuring power, domination, and anticompetitive effects through suf-
ficiently clear and largely self-executing rules. These rules almost certainly will not be perfectly cali-
brated to the protection of either competition or consumer welfare, in the sense that any formalistic rule 
is inherently both over-inclusive and under-inclusive.148 But avoiding false positives and false nega-
tives in individual cases is obviously not the point, for the polycentric objectives of Neo-Brandeisian 
antitrust may well be better attained through the aggregate application of formalistic rules. Arguably, 
this point is true for antitrust law in general.149

V. Conclusion

Neo-Brandeisian antitrust proposals have forcefully argued for a revolutionary reform of mainstream 
U.S. antitrust law and policy. Relying on empirical research showing that the American economy is 
increasingly concentrated and underperforming,150 Neo-Brandeisians have argued in favor of bolstering 
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antitrust intervention and abandoning the consumer welfare standard in order to revive the republican 
tradition in pre-Chicago school antitrust.

Neo-Brandeisian antitrust proposals face two key challenges. First, Neo-Brandeisians have insuffi-
ciently realized that the core cause of the laissez-faire attitude of neoclassical antitrust doctrine is not 
the consumer welfare standard itself. This attitude instead results from the epistemic priors and meth-
odological commitments of the neoclassical program, which entail a general skepticism about the prev-
alence of economic domination. In order to meet this challenge, Neo-Brandeisians should focus on 
epistemic priors and methodology instead of abstract normative justification.

The second challenge is that Neo-Brandeisian antitrust reform proposals appeal to a variety of 
mostly incommensurate values and objectives. Wu’s suggestion that a “protection of competition as a 
process” standard could be easily implemented by enforcers and courts underestimates the indetermi-
nacy of his proposals, and the reasonable disagreements that they invite. By contrast, Khan’s proposals 
focus heavily on the introduction of new formalistic rules and presumptions. This strategy, which 
would ideally take the shape of congressional legislation, is more desirable, notwithstanding constitu-
tional and political obstacles.

Current antitrust doctrine is in many ways highly formalistic and detached from empirical realities. 
This conclusion, however, does not necessarily warrant more case-by-case enforcement. New legal 
formalisms could reinvigorate antitrust law and policy, thereby returning to the Harvard school’s key 
insight that a plethora of purposes—including both efficiency and republican liberty—can be attained 
by simple, formalistic rules combined with an efficiency defense or legitimate business justifications.151 
Such formalism could, moreover, reflect different methods of measuring power relations and domina-
tion in the real-life world. Finally, formalistic rules, especially if adopted by Congress, are capable of 
effectively and legitimately overturning decades of Chicago school-inspired precedents, which other-
wise likely prevent an overhaul of the current neoclassical paradigm in U.S. antitrust law and policy.
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