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THE ROLE OF MAQASID AL-SYARIAH
IN STRENGTHENING CONTEMPORARY IJTIHAD

By: Abd Rauf Muhammad Amin

Introduction

An in-depth and comprehensive study of al-Shari’s (al-Quran and al-Sunnah)
actions in all aspects of Islamic law shows that the legal determination is not empty of
the objectives to be achieved or realized. For this reason, all experts in Islamic law (ex-
cept al-Dzahiriyyah experts) (Ahmad al-Raistini, 2013: 38.), either usuliyyin (Experts
in Islamic Legal Methodologi or Theory) or jurists (Fuqaha) agree that each law must
have certain objectives. These goals are then called Maqasid Al-Sharia. Maqasid Al-Sha-
ria is a central issue in the study of Islamic law, and therefore, having sufficient knowl-
edge about it is very important for an Islamic Expert (ulama) especially the mujtahid in
actualizing Islamic laws. It is important because all sets of Islamic law in the form of
arguments (Adillat al-Ahkam), Nushus (legal texts), laws (Ahkam), in order to be used
and work properly must be in line and in accordance with and certainly can support
the realization of Maqasid Al- Sharia. That is why Maqasid Al-Sharia becomes a central
issue in the study of Islamic law.

According to the remarks above, then every ijtihad (Independent reasoning) or
figh (Islamic Jurisprudence) must always take into account the Maqasid Al-Sharia in all
its activities and actions. Every ijtihad must always present and ensure the realization
of Maqasid in the process of understanding, interpreting and applying legal texts. On
the contrary ijtihad or figh that ignores Maqasid al-Ahkam or al-Nushtish can be said
as an invalid or unlegal ijtihad in the view of Islamic legal theory. At this point we can
understand the importance of the position of Maqasid Al-Sharia in the Islamic legal
system. Magqasid al-Syariah is not a case that comes to erase or oppose the Islamic legal
system, weather it is legal texts, law itself or legal arguments. But it can be stated as the
essence of the Islamic legal system and hence it is very important to consider in order to
maintain the originality or validity of the Islamic legal system. This procedure was later
referred to in the development of comtemporary law as al-Ijtihad al-Maqashidi. This
ijtihad in carrying out the process of excavating and establishing figh not only follows
the will and demands of Dhahir al-Nash, but besides doing that it also seeks to find the
intentions and objectives behind the legal text it is studying on the basis of his belief
that each text contains a specific purpose such as what previously stated (Nur al-Din
al-Khadimi, 1998, and Ahmad al-Raisuni, 1999).

A reading of the history of Islamic law shows that ijtihad based on Maqasid
Al-Sharia is an approach or typology of ijtihad that flourished in the golden years of
Islam, from the era of followers to the period before the modification movement of Is-
lamic science. Even the two main sources of Islam have laid a strong foundation for this
ijtihad approach. The various shariah laws’ in the Holy Quran and Hadith are not only
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conveyed just like that but are also accompanied by stating the purposes to be achieved
from the intended laws including the main worship laws namely the worship of praying,
fasting, zakat, and pilgrimage. Although these worship services are included in the cat-
egory of mahdhah worship, whose characteristic is Ta'abbudi’, the Holy Quran clearly
gives instructions regarding its aims or maqashid.

According to the above facts, it can be said that Maqasid base Ijtihad (al-Ijtihad
al-Magqashidi) is a fairly large Islamic project. This Project is expected to answer the
challenges of current issues that greet the lives of Muslims, as well as to improve the im-
age of Islamic law in the face of a challenging global world. Therefore, in order for it to
work and function properly and appropriately, it must be properly controlled and strict.
Otherwise, the thought of Islamic law will suffer an unanticipated loss. This Project may
fail to achieve its objectives when it is not maintained and protected including the chal-
lenges that come from the internal Islamic group itself. Magasid al-Syariah approach,
when viewed in terms of its legality, it must be accepted by all circles of Muslims. But
in reality, this project is still rejected by some Muslims, either in good faith or because
of certain objectives that cannot be known for sure. Even their rejection has come to
the extent of the allegations that Ijtihad Maqashidi will lead to liberalism in Islam, even
some who have considered this approach is a real abuse of the constant legal texts.

This Paper will be focused on discussing the significance of the Maqasid al-Sya-
riah in strengthening contemporary ijtihad and what roles can be played in all ijtihad
processes.

The Significance of Magqasid al-Syariah

Understanding of Maqasid al-Sharia has many benefits for a Muslim in terms
of understanding and practicing Islam. Recognizing Maqasid al-Sharia is just as well as
recognizing the virtues (Mahasin) of Islam. With Maqasid, Muslims can become more
interested and more in love with Islam, and may even encourage non-Muslims. The
facts show that Islam is not infrequently harmed by Muslims themselves. Not a few
people misunderstand Islam because of the behavior of Muslims themselves.

Not a few Muslims are not interested or do not like to fulfill or carry out the
commands and orders of religion because they do not understand what the purposes of
Allah are behind all the teachings of the law.

The presence of calmness, kindness, blessing in all aspects of our lives also de-
pends on our willingness to carry out the teachings of God’s law. Besides that, the sec-
ond problem that can arise is that some Muslims remain obedient in carrying out the
teachings of Allah’s law but because he does not understand Maqasid al-Shariah besides
doing the commands and orders of God he is also actively doing things that are bloated
with goals God from the religious orders he did. This is what is called a split personality.

1. Ta ’abbudi is a legal matter that cannot be reached by reason about it’s wisdom and purpose. Instead 7a ‘aqquli
is a legal matter that can be understood by reason about its purpose and wisdom. Islamic legal Experts declare that the Is-
lamic laws are essentially can be reached by reason that means that reason given 4ccess To find and recognize the various
wisdom and objectives behind the laws. It intends to that If there is a later legal matter that cannot be reached by reason
then it is excluded because of the limitation of reason itself not because it is closed by God for attempts to recognize
it
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Imam Al-Juwani, one of the scholars who was considered as a source of inspi-
ration for the thought of Maqashid for the scholars who came later gave a strong signal
for the need to pay attention to Maqasid al-Sharia in understanding the teachings of the
law. He said,

An ) oy o s o uls (Pldly ol V1 3 Aolill g e |
“Whoever does not know the element of Maqasid in Allah’s commands and prohibitions
does not know Sharia (religion) in depth” (Al-Juwaini: 206).

With a stronger language, Imam al-Gazali, Imam al-Juwaini’s student, also
stressed the need to the Maqashid al-SyarTah. He said,
G ol b 48l dor s e ) A Al aolis o
“Indeed Maqasid al-Sharia is the destination (qibla) for all mujtahidin scholars, whoever
goes to one of these aspects, he will find the truth” (Al-Suyuti: 91).

Ibn al-Jauzi, a Hanbali school scholar gave a statement about the importance of
Magqasid al-Sharia by saying,.
o) Jelsy Zllly DL 3 L e 4l
“A faqih (Islamic Jurist) must always pay attention to the causes and consequences and he
should also think about the intentions of legal matters (Ibn al-Jauzi, 1985: 275).

Imam al-Syatibi, the scholar who was agreed as the founder of the theory of
Magqasid al-Sharia has a brief but clear statement. He said,
JleW 7 o) dolil
“Tujuan-tujuan itu adalah roh dan nyawa bagi perbuatan-perbuatan itu sendiri”
(al-Syatibi: 344).

Ibn ‘Asyur, a contemporary scholar who has a concern to build special knowl-
edge called Magqasid al-Sharia and separates it from Usul figh. He said,

039470 Al g uL..:\ o MJ...J\ olie L3 JL.M J\:bl
“Ignoring Maqasid al-Sharia is a factor for the ignorance and the deterioration of Islamic
Jurisprudence” (Al-Raisuni, 2009: 17).
While syekh Muhammad al-Kattani give a statement for this issue. His state-
ment,
\Aj\j..:\ O 85 fK:f‘}“ 53 A bllas| uL..:\ O ()!
“One of the reasons for the decline of the Islam is to teaching Islamic laws without epla-
nation its purposes (Al-Raisuni, 2009: 17).

The Role of Magasid al-Syariah in Ijtihad
Imam Ibnu ‘Asyur in his popular work titled Magqadsid al-Syariah (Ibn ‘Asyur,
83-184) mentions that the actions of Mujtahid in ijtihad activities in the Islamic laws
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do not depart from five (5) fields. In the five areas, a mujtahid really needs the role

played by Magasid al-Syariah as follows.

1. To Understand the words of the sharia and understand the meaning of the words re-
ferred to the meaning of the linguistic and the meaning of * Syara © according to the
pronunciation methods used by Syara. Most of these methods have been formulated
in the Usul al-figh.

2. To Look for argument that contradicts with the arguments he has set as the argument
of the problem he is doing ijtihad in to ensure that the argument is survived the ar-
gument that can cancel it totally or partially. If he is convinced that there is no other
argument to cancel it, then he uses it. But when he finds the argument refuse it he
should try to figure out how the two can be used equally or decide one of them is a
Strong argument (rajih) and the other is weak argument (marjuh).

3. To satisfy the law of a new problem that is not mentioned in the Legal Text with the
law of the problem that has been referred to in the Text after he learned several Illat
of law that remains through the methods of the various methods of the Illat determi-
nation that has been discussed in the science of Figh

4. To determine the law for an act or event that occurs in human life that is not legally
known by mujtahid through the argument of the law that exists and there is no sim-
ilar problem with it.

5. Accept The certain laws that remain with the resigned as the people who do not
know the reasons for their law and the wisdom. In this circumstance, he was unable
to detect the wisdom behind the laws. He claimed his knowledge weakness before
the extent of the laws of Sharia and this kind of law is called the law of Ta@abbudi
(Unreasonable).

Through this statement, Imam ibn al-Asyur is discussing the popular types
of Ijtihad which is ijtihad in understanding and interpreting the legal texts and some
contemporary scholars named it by the Ijtihad Bayani and ijtihad in compromising or
coordinating the law arguments or benefits in the contrary as well as Ijtihad Qiyasi and
Ijtihad Istishlahi.

The following is detail Explanation on the roles that can be played by Maqasid
al Syariah knowledge in directing or solidifying the forms of ijtihad above according to
Ibn Asyur perspective.

The role of Magqasid al-Syariah in the field of Ijtihad to understand and

interpret the legal texts.

First of all, it is necessary to state that the nash-nash qath’i can be confirmed
that a mujtahid does not need a Magadsid al-Syariah to understand and interpret it. The
role of Magqasid here in particular applies only to the ones containing the multi mean-
ings (dzanniyat al-Dalalah). As such, a mujtahid at the time of his understanding and
interpreting a dzanni al-dalalah law text was supposed to use the magqasid al-Syariah to
select the meaning which corresponds to the magdsid and direct the meaning of text
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so that it is aligned with the maqasid or legal purposes. It may be in this context that
mujtahid need to do Takwil Nash or divert the meaning of it when it is not corresponds
to magqasid al-Syariah and the global argumnent (Dalil kulli). This concept is based on
the principle that God aims to realize the benefits of his servant and reject his distress
from him through the laws conceived by the texts. Therefore, when there is the Law
Text which requires understanding and interpretation, the Text must be interpreted
and constrained by the scope of the terms of the benefits and Magqasid that would be
manifested through the legal texts (Yusuf Al-Badawi: 115, and Nu‘man Jugaim: 46, and
al-Raisuni: 295, and Raqiyyah Jabir al-‘Ulwani, 2003: 270).

With this procedure, Magasid al-Syariah will be the best supporting factor in
understanding the nash syara, interpret it, confirm the meanings of the words and know
the meaning and then determine the meaning of what is meant by the words. Because
the words and phrases sometimes have multi meanings as it has become popular in
the context of the factors that cause the difference of the Fuqaha. Then the presence of
Magqasid al-Syariah to determine the meaning intended by al-Syari is very important
(Abdul Karim Zaidan: 378, and Al-Bardisi: 445, and Yusuf al-Badawi: 116).

The example that can be mentioned here is the law of killing people because
they have killed someone. In the chapter al-Maidah verse 45 Allah swt says, “We or-
dained therein for them: “life for life, eye for eye, nose for nose, ear for ear, tooth for tooth,
and wounds equal for equal”. Based on this chapter the principle of “equality” in the
Qishas law is mandatory. But the principle of preserving the human life is one of the
primary legal objectives (Dharuri). So if the group of people who killed one man can
not be killed because killing one person and who can be killed only one of them then
automaticly it will encourage people to kill collectively as an effort from the law of Qisas
and thus we have made the life of people and will happen bloodshed. Thus, killing the
crowd because they killed one person is the act of maintaining the most important pri-
mary benefit. This example can be seen that only the magqasid knowledge has directed
the proper understanding and application of the Legal Texts.

Another example is the Prophet’s prohibition on leasing land and the attitude
of the Prophet’s companions, the Tabiin and the subsequent fuqaha of the prohibition of
hadith and the way they understand the hadith based on the objectives contained in the
hadith as they understand. The Prophet said, “Whoever has the ground, let him do it or
give it to his brother, if he is reluctant to do both of these things, let him hold his land”
(Al-Bukhaari: 2341).

From Rafi’ bin Khudaij he said that the prophet had forbidden to lease (Al-
Bukhaari: 2344), the farm land. He also narrated that the prophet has called me and
asked what you did to your land? I said we rent it with the consent that we will get a
quarter of the results and some wasaq of dates and wheat. Then the Prophet said do not
do this but plant your own or ask one to plant it or keep it. Rafi’ said, I answered saman
watha ‘atan (Al-Bukhaari: 2399) (I will perform in obedience).

This hadith explicitly shows the prohibition of renting the land (agriculture)
as well as shows the order to give it to those who want to plant it without being rented
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or stored alone by the owner. However, this hadith has contradicted with some other
facts that indicate the permissibility to lease the land. One of those facts is Abdullah
ibn Umar said, I know that, in the time of the prophet, the land can be rented and Ibn
Umar worried that the prophet had told a new law that he did not know then he no
longer rents the land (Al-Bukhaari: 2345). From Nafi © Also he said that Abdullah ibn
¢ Umar-Radiyalllahu ‘Anhuma-used to lease his farm in the days of Rasulullah, in the
days of Abu Bakr, in the days of Umar, in Usman’s Day and some time in the Muawiyah
period, Nafi ‘ extended his history to him from Rafi * bin khudayj that the prophet had
banned the leasing of farm land. Abdullah ibn ° Umar then said, “I am well aware that
we used to rent the land in the Prophet’s Day.

Interpreting Hadith Based on Magqasid al Shariah

A group of companions of the Prophet and Tabiin-including Salim bin Abdullah
bin Umar, Said ibn Musayyab, Rawiyah bin Khudaij, Imam Malik and ‘ Urwah bin al-
Zubair-are of the view that the reason (Illat) of banning of the prophet renting the land
is because in the lease of the land there is a potential risk (mukhatharah) and Uncer-
tainty (garar). Because of the cancellation of buying and selling that contain uncertainty
and potentially risk include magqasid al-Syariah , the prophet disaped it. This form of
interpretation is supported by the narrating of al-Bukhari from Rafi © bin Khudaij. He
said, we used to be the most farming person. We lease the land with a result agreement
of some land location will be given to the landlord as a rental price. Sometimes the lo-
cation of the land for landowners does not produce what while the land location for a
good tenant results as well as vice versa. That’s why we were banned from making land
leasing anymore. While leasing land with gold and silver at the time was not yet occured
(Al-Bukhaari: 232). Based on this interpretation, they say that the prohibition of leasing
ofland only special applies to the rental price in the form of crop yield land location that
has been agreed between renters and landowners, while they allow if rental price using
gold and silver (Al-Bukhaari: 2347).

The second group of Companions and Followers-Including ibn ‘Abbas, Rafi‘
according to a certain narrating and Bukhari-said that the intent and purpose of the
Prophet from the prohibition was to motivate the companions to help each other be-
cause they were experiencing the difficult economic situation in Medina. Therefore the
prohibition is not to forbid the system Muzara‘ah but merely does not promote it and
encourages them to donate their land to people who are able to do land by planting
crops. This interpretation was also supported by the narrating of al-Bukhari from Ibn °
Abbas that he said, the prophet actually did not oppose him but the Prophet said some-
one donated his land to his brother to be planted better than he took a rented price from
him (Al-Bukhari: 2342), and Al-Raisuni: 294, and Nu'man Jugaim: 46-49).

Magasid al-Syariah’s Role in Ijtihad to Compromise Contradictory Evi-
dence and Doing Tarjih

If mujtahid -in a particular case- want to use a certain evidence he must first
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confirm the credibility of the evidence in the sense that there is no other evidence op-

posite to it. Thus he was forced to seek other evidence that could refute the evidence he

had found. In this context magqasid al-Syariah Knowledge has a role in this matter and
the following steps.

1. The evidence that he want to apply in that case when in line with the Magasid al-
Syariah then possibility of being evidence that contradicts it is less likely. Therefore,
the urge to seek the evidence of the opponent also becomes small. But if the evidence
that he has not in line with magqasid al-Syariah or proved not in line with magqasid
then the possibility of the evidence of opponents is big and strong and thus he is
strongly encouraged to look for the evidence of the opponent.

2. When he has been exerted effort to find the evidence of challengers then do not get
it, when the evidence that he has in line with maqasid al-Syariah it will make his
feelings very calm over the evidence of a challenger, and vice versa.

3. When he has found the evidence of the challenger, all he has to do is to strength-
en the evidence in line with the magasid al-Syariah and can make it happen (Ibn
‘Asyur: 186, and Nu'man Jugaim: 43).

The example that can be expressed here is the case of Umar ibn Khattab and
Abu Musa al-Ash’ari regarding the law of Isti’zan (asking permit to the host before en-
tering his house). In this matter God speaks in chapter al-Nur verse 27 and 28:

5285 K K 5o K05 Tl gle Tl e 8 Rt 20 0 12 ¥ o o1 T
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-

“O ye who believe! Enter not houses other than your own, until ye have asked permission
and saluted those in them: that is best for you, in order that ye may heed (what is seemly).
If ye find no one in the house, enter not until permission is given to you: if you are asked
to go back, go back: that makes for greater purity for yourselves: and Allah knows well all
that ye do”.

This verse indicates that the obligation to ask for permission is not limited to
a certain amount as well as to make the host know about the guest’s arrival and ask
for permission to enter and this certainly does not confirm a certain amount. This is
what Umar ibn Khattab understood. But Abu Musa al-Ash’ari when visiting the house
of Umar ibn Khattab and asked for permission three times but Umar did not respond
at the end and he went away. After that Umar assigned someone to call Abu Musa.
When Abu Musa came he was blamed by Umar for his deeds. But Abu Musa conveyed
to Umar about what he had heard from the prophet about his deeds. The Point of had-
ith conveyed by Abu Musa was unable to soothe the heart of Umar for the reason that
the hadith contained opposition to the purpose or intent behind the obligation of the
Isti'zan which he understood. Therefore, he denied the validity of the hadith from the
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prophet with a doubt strong enough so that he asked Abu Musa by insisting to bring
evidence for hisconfession (Ibn ‘Asyur: 185).

Another case is that Umar ibn Khattab did not hesitate-in contrast with the
previous case-to take and receive the hadith narrated by Abdul Rahman ibn ‘Auf about
the permissibility to receive Jizyah (tax) from the Majuzi. This is due to his doubts about
the evidence of the challenger to Abdul Rahman’s Hadith isvery weak (Ibn Asyur: 85).
Because it has become a tradition that Islam receives taxes from other religions when
they are willing to enter the protection of Islamic rule. This kind of thing is in line with
Magqasid al-Syariah about not the permissibility to force others to embrace Islam and
that it is enough they accept and do not oppose Islam.

Magqasid’s Role in Istinbat Hukum for the Sake of Qiyas

In Islamic law methodology, it is well known about al-Talil al-Ahkam wich is
means trying to understand the cause and intent of the law of the Syara. Because it was
mentioned earlier that the purpose of the Pertikular law is Illat law itself. Therefor it was
not difficult to understand the role of Magasid in the law.

Because Illat of the law is actually a benefit that can be obtained or a blessing
that can be denied from the implementation of certain laws and this is certainly the core
in the Magqasid. However, this wisdom is not measurable and is unclear so then the law
is determined by that which can detect the wisdom. Thus knowing the maqasid syariah
will help the validity of the determination of an Illat which will be used as Illat of Qiyas.

The most prominent method of determination of the Illat wich is requiring the
knowledge of magqasid al-Syariah are Mundsabah method, tanqih al-mandth, takhrij
al-manath and ilga al-Fariq (Ibn © Asyur: 187, and Nu'man Jugaim: 50-51).

Regarding Al-Munasabah method For example, it is not difficult to understand
the importance of maqasid and the Fagih or Mujtahid’s need against it. The strength
of the link between the munasabah and the knowledge of maqasid was stated by Al-
Zarkasy. He said “Al-Munasabah is defined as al-Ikhalah, Maslahah, and it is protecting
Magqasid al Syariah (Al-Zarkasyi: 262). These terms semantically indicate the need of a
fagih or mujtahid -who wants to establish the illat through Al -Munasabah methods- to
the knowledge Magqasid al-Syariah.

When we come to definition of al-Munasabah we find that the most important
definitions that reveal Magasid Aroma in all definition of al-Munasabah are definitions
that say that it is a clear and measured essence that logically it will bring benefits and
refuse damage when the Syariah law is tied to that essence (Al-Zarkasyi: 262). The defi-
nition that is almost identical to this definition is the definition posed by Ibn ‘Asyur. In
his opinion it is a essence that is found in the deed of man that requires necessity, allow-
ing and prohibition of the deed. And the essence of it is clear and measurable and the
logic legitimate that when the law is built on it so that it is in accordance with maqasid
Syariah. And the intent of the Syariah is not another but to present the benefit and reject
the harms (Ismail al-Hasani: 378, anda al-Misawi: 187).

From the definition above it can be clearly understood that the Magasid Sya-
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riah is one of the prominent elements in that definition. Being a standard in the Mu-
naabah as a method of illat determination not only it must be a measured and clear
essence but must also potentially and guarantee a sense of the benefit and the avoidance
of harms (Ismail al-Hasani: 378).

Regarding the method “Tangih al-Manath”, it is defined as removing or reject-
ing some of essence and establishing the other essences as the Illat of law. Certainly to
set or specify the Illat referred to in a Islamic Law in a legal Text is relying on the full
knowledge of the magqasid al-Syariah in order to be able to establish the Illat.

While the “Takhrij al-Manath” method it is defined as Mujtahid effor to put
out or establish the appropriate illat. A mujtahid will not freely determine the legal illat
that was once something blurred then becomes apparent except by knowing there is a
relationship between the Illat with Magqdsid al-Syariah.

While the method “Ilga al-Fariq” which is one of the ways Tanqih al-Manath,
a faqih also requires role of magqasid al-Syariah. For example, as it is understood that
the purpose or intent of the Qishas rule is to nurture the human life, hence the differ-
ence between killing using heavy equipment with murder by using sharp objects is a
difference that is not considered. So to realize the maintenance of the life, the standart
for illat is murder in general either with sharp objects or with heavy equipment (Ismail
al-Hasani: 379).

Ibn © Asyur said, the form of mujtahid requirement against Magasid here is
because Qiyas relies on the determination of Illat while the determination of Illat some-
times requires the knowledge of Magqasid al-Syariah (Ibn ‘Asyur: 187).

The Role of Magqasid Al-Syariah in Adjusting the Islamic Laws for Cotem-

porary Issues which is no Nash and Qiyas.

A mujtahid when having a adequate knowledge about Magadsid then he will be
able to do Istidlal (Reasoning) for laws that are not reached by the Nash and Qiyas. Any
problems of life or actions and human deeds that are not explained by the laws of the
Nash and Qiyas, when it has the benefits or can avoid the cause of harm (Al-Raisuni:
304), so mujtahid must accept it or consider it. But realizing the benefits and rejecting
new harms can be recognized legally when it is in line with the magasid al-Syariah.
Because all forms of benefit that is not in line with Magadsid al-Syariah then it will be
rejected.

The obligation of adjustment between Maslahah and Mafsadah with Magasid
al-Syariah is a mandatory thing that has been affirmed by a large part of the Ushuli-
yyun scholars in their theory and the Fuqaha in their evidence system. Imam al-Gaza-
li-as mentioned earlier in the issue of Maslahah-has mentioned that maslahah when
assumed as an attempt to preserve the intentions of Syara’ Then there is no reason for
different views to be accepted even obliged to ensure that it is Hujjah (Al-Gazali: 179,
and Al-Buthi: 110).

Imam Ahmad bin Hanbal Although he is quite popular in terms of the consis-
tency of the legal text, he argues that whoever berates the Prophet’s companions, then
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based on the benefits considerations that are in line with the magqgasid al-Syariah he
needs to be punished and the government should not apologize and must punish him.
If he repent then the punishment is not repeated, and if it has not remained the pun-
ishment is repeat or continued (Ibn al-Qayyim: 378). Imam Malik also argued that a
defendant was not obliged to swear to prove the validity of his rejection of the indict-
ment when the alleged nature of the prosecution in matters of property was not proven
between the two had partnerships or both did not know each other. With his opinion,
Imam Malik has a different opinion with the majority scholars that argue that it is man-
datory to ask defendant to swear once the indictment has been dropped on him based
on the Prophet’s Hadith: “
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“Evidence is due to the plaintiff and the swear is the duty of those who deny”.

But Imam Malik argued that the oath was not obligatory unless it proved the
prosecution and defendant to get along. The foundation of priestly evidence of Imam
Malik here* is the consideration of the benefit that in order to people do not hurt and
drop the other person through the accusations (Ibn Rusyd: 354).

In the contemporary issues context, mujtahid is in need to revitalize and op-
timize the role of Magasid so that he can ensure the preservation of Islamic Law for
times and generations that come after the time of the prophet that will be going until the
day of judgment. This situation then inspired Imam Malik to set maslahah mursalah as
Hujjah and the all scholars asserted the need to consider al-Kuliyyat al-Syar’iyyah Both
the Daruri, Hajiy and Tahsiny and this is what they mean by the term “al-munasib” (Ibn
¢ Asyur: 184, and Yusuf al-Badawi: 119).

The Role of Magasid Al-Syariah in Reducing the Ta‘bbudi Legal Area of

As a populer Islamic law theory among jurisprudence scholar that basically the
Islamic law can be understood meaning and reasonable. In other sense the principle of
Tlil applies to the Islamic law both in the field of worship or the field of Muamalah.
But the field of worship is more not able reasonized meaning that the reason can not
penetrate its essence while the field of Muamalah the rules more could be reasonized. It
has also been stated earlier that the essence of Taabbud in Sharia only applies to things
that are indeed habit and character can not be reached meaning by the ratio of both in
the field of worship and Muamalah.

A mujtahid who has a perfect and profound knowledge about Maqasid al-
Syariah will be able to explore the Illat-Illat of laws which is thus by many people to
be understood as a zone that cannot be taken (rationalized) or Ta’bbudi. He will also be
able to eliminate the nature of Taabbudi for Some of the traditions of the prophet that
are so-reserved by many people (Ibn ‘ Asyur: 187)

Therefore, the greater and deeper knowledge of a person about the Maqasid
al-Syariah Thus the lesser is also the legal matters that are Tabbudi in his view. Thus he

2 This opinion is also hosted or embraced by the seven Madinah Fuqaha.
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will still believe that all the Islamic law are full and filled with wisdom, maslahah and
benefits. All He has to do is to detect it with the methods that have been exposed in the
works of scholars in this field (Ismail al-Hasani: 382).

These are the five (5) areas that Imam Ibn Asyur has mentioned that mujtahid
in a very need to apply Magqasid al-Syariah. But in fact there are 2 more fields of a mu-
jtahid also in need to magqasid, Imam Ibn Asyur mentione the on the sidelines of his
statement. Ibn ‘Asyur said:

“After that, a faqih needs the knowledge of Magadsid al-Syariah in receiving the
tradition of the Prophet, in receiving the words of companions and the Fuqaha and in
the process of the ways of Istidlal “ (Ibn ‘ Asyur: 188).

The Role of Maqasid al-Syariah in Accepting and Rejecting the Hadits

Ahad, the Opinions of Companion, Fuqaha and their Reasoning.

It has been a common knowledge in Tradition studies that the Prophet’s tradi-
tion has a double problem that is problem understanding the meaning and problem of
source certainty. The scholars have laid down and formulated various methodologies.
This is where we discover that Maqasid Syariah has a role in filtering Hadith Ahad,
doing Tarjih and compromising it with the other and maqasid al-Syariah.

There are several tradition that are rejected because of the reason they are con-
tradictive with the general fondation of the Islamic jurisprudence or Maqasid Syariah or
part of it . Because of the traditions of ahad are relative (Dzanni) while the principles
and maqasid syariah are constant (qath’i), then when there is a conflict between the
two then the qath’i would be preferred to be taken than Dzanni.

Imam al-Shatibi has given a special space to discuss the issue of conformity be-
tween tradition of Ahad with Maq?sid al-Syar?ah or the second opposition and accept
or reject the hadith according to the conformity and opposition in first part in the Book
of the Evidence of Syara’ in al-Muwafaqat interesting enough to be presented here.
Imam al-Shatibi classifies the tradition of Ahad from the aspect of its relationship with
principles and the qath’i matters in Islamic Syariah into three classifications (Al-Syatibi:
15-26).

Firstly, the Tradition of Ahad that have links to constant principles in the
meaning of the Ahad was an explanation of the principles such as Traditions regarding
prayers, fasting, Hajj, sale, Riba and others. The Status of practicing hadith such as this
is so clear because of its conformity with the constant prinsiple so that it equated with
the constant principle.

Secondly, a tradition of ahad that was opposed to or violates the principle or
constant principle and at the same time there was no constant principle wich had been
with him. If there are inconstant principle supported it then cannot be considered be-
cause inconstant matter Even though it is a principle it cannot be opposite to constant
principle. Al-Syatibi pointed out the tradition of this kind of ahad is absolutely rejected.
The views of Imam al-Syatibi are based on.

1. The tradition that infringed on the principles of Syara’ makes it out of Syara’ and
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everything come out of Syara is unacceptable and therefore rejected.
2. Ahad Tradition that is not supported by the evidence of its validity can not be con-
sidered.

Rejecting this kind of Ahad Tradition in general is quite risky. Imam al-Syatibi
himself felt this risk and therefore he quickly clarify it by explaning that this type of
Ahad Tradition are two kinds.

1. Tradition opposition to constant basis is a definite opposition or and this should be
rejected.

2. Tradition opposition to constant basis is a inconstant opposition . And an inconstan-
tinity nature attached to the opposition can be measured from two aspects; firstly,
principle or magsid that is violated after scrutinized is not constant. Thus, it can be
said that there is a opposition between two inconstant things wich needs to be given
the methods of Tarjih. The secondly is indefinite basis or Ahad Tradition their op-
position to constant or Maqasid is not definite so that can be compromised between
the two by one way from the various ways of Takwil. For example by interpreting the
indefinite with ninterpretations that is not opposite to definite evidence. Interpreta-
tion efforts are meant to be a chance for ijtihad scholars (Al-Syatibi: 18).

The examples can be expressed here as follows,
1. Rasulullah said,
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The seller and the buyer each have a right of a khiyar over the other before the two
are separated unless the sale is required for the existence of Khiyar. This hadith was
rejected by Imam Malik. He said, there is no definite measure in our tradition and
it is also not practiced . This form of conflict of Hadith with maqasid al-Syariah is
because al-Syaari ‘wants the uncertainty (Garar) and the Risk (Khatar) in Muamalat
abolished. That is why the sale of Garar is banned. Therefore, if Khiyar in this hadith
is not restricted then the potential of the uncertainty is very clear and it is not accept-
able or invalid (Nu'man Jugaim: 55).

2. Ibn Abi Awfa narrated that we were experiencing the night of Khaibar, then the next
day we caught a tame donkey and we slaughtered it and cooked it. At the time of
cooking someone was commissioned by the Prophet to tell us to throwed out the
contents of the cauldron and say you do not eat donkey meat. This narrating shows
the prohibition of eating the meat of the Tame Donkey before the division Khums
loot, this is the opinion of some scholars. But some other scholars say that the mes-
senger of Allah is consuming the meat of the donkey absolutely. But Imam Malik in
this case differs from the view and he does not practice the zahir hadith above. He
argued that it could be to eat camel meat, cows and goats before there was a division
of khums when it was required by the mujahidin . The statement of Imam Malik as
follows; “I argue that it is not anything Muslims eat anything they get when they en-
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ter the enemy area before the division of Loot in war”, “I think that camels, cows and
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goats are just like food that can be eaten by Muslims when they are in enemy areas.
If they are not allowed to eat before the division of Ganimah then it will harm the
soldiers therefore for me they may eat it in a true way. Nevertheless they should not
bring anything back from it to his family (Nu'man Jugaim: 55).

Based on the above statement, the issue should be carefully observed, not to
reject the hadith Ahad only because there seems to be a opposition between Maqasid al-
Syariah, but the rejection of it should be refer and bound by the measures mentioned by
al-Syatibi before. The point is not all of Maqasid Syariah are constant and not all forms
of inconstant opposition to the constanat in the constant nature.

Thirdly, the Ahad Tradition that is not supported by a constant evidence but
does not also violate the constant evidence . A Ahad Tradition like this is a field of anal-
ysis and IJjtihad Ulama. And this belongs to the category of al-Munasib al-Mursal. Some
scholars rejected it with argument that it was a law with no basis for validity. Because
when it does not have support by the constant evidence it is considered to have violated
the principles of Syara because it is not appropriate to be regarded as opposition. And
every thing that infringes the constant principle is rejected. But some others accept it on
the reason that although it is not appropriate but it also has no opposition as well. So if
the inconsistency makes it rejected then the absence of the opposition makes it accept-
ed. In this situation both contradict and the solution is to return to the principle “obliga-
tion of application with the Dzann” in Islam. This case is one of the most applied cases,
Therefore it is mandatory to practise this principle. This view is a safer and more strong
(rajih) because it is closer and more in accordance with the maqasid al-Syariah. This
is related to the acceptance and rejection of Ahad Tradition. Regarding the opinions of
companions and the Salaf Fugaha then wich is in line with Maqasid al-Syariah will be
accepted and wich opposed to maqasid will be rejected. Because of its opposition to the
magqasid al-Syariah indicates its weakness or guilt and will eventually be discarded and
sought more powerful evidence.

One example that can be expressed is rejecting the view of Zaid ibn Thabit
who said that the prophet’s prohibition of selling crops before the fruit is perfectly not
a general legal teaching but guidance or consultation (Masyurah). This view is rejected
because it is unlawful or contrary to the intent and purpose of al-Syaari’ from the sale of
buying and selling such as rejecting uncertainty and risks that can be caused by it and to
break the triggers of conflict between Muslims. In addition, many other legal text shows
the fragrance of buying and selling (Ibn Rusyd: 113). In Saheeh al-Bukhari narrated
from Zaid ibn Thabit, he said, The people used to sell each other to buy fruit before they
appear. Then if people have cut the dates, and their debt demands have present , then
the buyer said; The fruit has decayed, and has dried and exposed to disease and disas-
ters. They argue with it, then when there have been many disputes on the Prophet alaihi
asallam then the messenger of Allaah said like a gesture he show, if not then he says: “Do
not you buy fruit until, it looks like!” because of their many disputes and differences (al-
Bukhari: 2193).

These are the areas of ijtihad where a mujtahid really needs the help of Maqasid
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al-Syariah According to the perspective of the Imam Ibn Asyur. Besides the Imam ibn
Asyur mentioned above there is a ijtihad field which is no less important need to take
attention, it is as follows..

The Role of Maqasid Al-Syariah in Applying the Islamic Law to the Ap-
propriate Legal Object.

A mujtahid when faced with certain legal problems or cases then he does ijtihad
and wants to establish the Islamic Law for the case then he should not establish the law
before he confirms the truth and correctness of the law that he wants to apply in the
matter in question and see if his opinion will realize the purposes of Syara’ or not. In this
context he must observe the context of the times and places that include and accompany
the case of law or legal action. Because sometimes the case is essentially permissible
because it is expected to realize a legal purpose but certain situations divert it from po-
tentially bringing the community into a potential to bring to the contrary.

Therefore, Maqasid is very helpful for mujtahid, when he wants to apply the law
of Syara to certain cases to realize the benefits expected from the application of law to
legal cases. Thus, the mujtahid should not assume the task and function merely to apply
the law of Syara  but it is obliged to consider the implications of his law and the laws
that he will apply to realize the objectives of the law. If this procedure is ignored then
there are only two possibilities; He has not been worthy of doing ijtihad or he has done
negligence in his ijtihad.

One of the examples that can be expressed here is the Prophet’s reluctance to kill
Hypocritans even though he really knows they deserve to be killed. He said, “Let them
not kill them so that the people do not tell anyone that Muhammad killed his compan-
ians” (Al-Bukhaari (Qurian): 4624, and Muslim: 2584).

The second example is the reluctance of the prophet to rebuild Baitullah so that
rebuilding is not creating a fragility among the Arabs because lot of them have just
entered Islam. The prophet said to Aisya “Do you not see the Arabs when building the
Kaaba no longer like the fire that was built by the Prophet Ibrahim”? Aisya then said
“Yes Rasulullah, what prevented you from returning the building of the Kaaba like the
building of the Prophet Ibrahim? The Prophet said, if they had not recently entered Is-
lam then I would do it (Al-Bukhaari: 1583).

The third example is the Prophet’s direction to his companions when they
wanted to prevent and punish an Arab minor who urinated in the mosque. The Prophet
directed his friend by saying “Don’t you cut the urine”(Al-Bukhari: 5679). The point is
that if it is not the principle of “having to consider the impressions and implications”
then the Prophet must have killed hypocrites, and surely the Prophet re-established the
Ka’ba following the building of the Prophet Ibrahim and it is certain that the Prophet
interrupted the savage Arabian deeds. But if the Prophet kills the hypocrites then it will
result in the removal of people from Islam because they will be afraid of being killed
because of accusations of hypocrisy, and if the Prophet refrains the Ka'ba it will have
implications for the Arabs will assume that the Prophet has destroyed and damaged the
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Prophet holy places and change their shape, and if the Prophet cut off the urine of the
Arabian Arab then what will happen is he will pollute his body and clothes and may
even pollute some place in the mosque, and may also endanger his health (Al-Raisuni:
310).

One of the most popular fatwas in considering the implications and effects of
the fatwa is what was stated by Ibn Abbas that murderous repentance was not accepted
when he was approached by someone and asked him “Will the person who killed a be-
liever deliberately be granted his repentance? No, and he will go to hell, said Ibn Abbas.
The foundation of Ibn Abbas in his fatwa was because he felt strongly that the question-
er was on his way to kill people. Where in fact Ibn Abbas believed that if he repented his
repentance would be accepted, but he was of the view that if he said what he believed to
be true while he felt that he would kill then he himself (Musannaf Abi Syaibah: 27753,
and al-Qurtubi: 33), was involved in the killing.

For a clearer explanation, it can be said that in fact Allah encourages people to
repent and promote it. The aim is to purify the human soul and return it to the right path
and keep it away from sin and immorality. While the person who asked earlier wanted
to make his repentance as a means to do something that is contrary to God’s purpose
of repentance. Therefore, to realize the noble ideals and noble goals of repentance for
himself is to close the door to repentance for himself. That is why Ibn Abbas gave him a
fatwa namely his repentance was not received in the hope that the fatwa would prevent
him from committing the murder he planned and then return it to the right path.

This is the role that Maqasid al-Syariah can play in the processes of ijtihad and
istinbath figh efforts. It is clear from the explanation above how the need for a mujtahid
to present Maqasid al-Syariah and realize it in his ijtihad in order to create a capable
ijtihad capable of realizing the objectives of syariah law.

Conclusion

1. In-depth and comprehensive knowledge about objectives of syariah is needed to
strengthen contemporary ijtihad in addition to other established sciences such as the
science of figh, the method of figh and the usul Figh. These sciences are not unim-
portant but not enough to solve various contemporary problems and issues which in
certain situations are very complex.

2. Based on the facts above, it is time for all Islamic study programs to require Maqasid
al-Syariah courses as compulsory subjects that must be studied by all students of Is-
lamic studies in Islamic Universities.

3. The Objectives of Syariah play a major role in ijtihad. This role is highlighted in vari-
ous jurisprudential practices of great importance as follows.

a. The role of Maqasid al-Syariah in the field of IJjtihad to understand and interpret
the legal texts.

b. Maqasid al-Syariah’s role in ijtihad to compromise contradictory evidence and do-
ing tarjih

c. Maqasid’s role in istinbat Hukum for the sake of Qiyas.
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d. The role of Maqasid Al-Syariah in adjusting the Islamic laws for Cotemporary Is-
sues wich is no Nash and Qiyas.

e. The role of Maqasid Al-Syariah in reducing the Ta'bbudi legal area of .

f. The role of Maqasid al-Syariah in accepting and rejecting the Hadits Ahad, the
opinions of Companion, Fugaha and their reasoning.

g. The role of Maqasid Al-Syariah in applying the Islamic law to the appropriate legal
object.
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