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I. INTRODUCTION

The single existing flaw in the regulatory structure applicable to ter-
rorism and unlawful interference with civil aviation is the deplorable state
to which the legal structure has sunk. Taken collectively, the Tokyo,
Hague and Montreal Conventions1 appear to ensure the peaceful, or-
derly, and expeditious conduct of international air transport and the ad-
ministration of swift and appropriate justice for those who unlawfully
interfere with such operations. Unfortunately, this has not been the case
as there is no uniformity in the States' actions regarding adjudication and
extradition of offenses. No State can act alone, yet the States have not
demonstrated that they can act collectively. International law which fails
to implement its policies and requirements through States is impotent. In
the words of Judge Abraham Sofear:

[T]he law applicable to terrorism is not merely flawed, it is perverse. The
rules and declarations seemingly designed to curb terrorism have regularly
included provisions that demonstrate the absence of international agreement
on the propriety of regulating terrorist actively. On some issues, the law
leaves political violence unregulated. On other issues the law is ambivalent,
providing a basis for conflicting arguments as to its purposes. At its worst
the law has, in important ways, actually served to legitimize international
terror, and to protect terrorists from punishment as criminals. These defi-
ciencies are not the product of negligence or mistake. They are intentional.2

Traditionally, responses to terrorism have been classified as peaceful

1. For a detailed discussion of these Conventions, see R.I.R. Abeyratne, Attempts at En-
suring Peace and Security in International Aviation, 24 TRANSP. L.J. 27 (Summer 1996).

2. See Abraham D. Sofer, Terrorism and the Law, 64 Foreign Affairs 901, 902-03 (Summer
1986).
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and coercive. The United Nations Charter provides in Article 2(3) that
all members shall settle their international disputes by peaceful means in
such a manner that international peace and security, and justice, are not
endangered. This is reiterated in, inter alia, the 1970 Declaration on Prin-
ciples of International Law concerning Friendly Relations and Co-opera-
tion among States, which states:

States shall .. seek early and just settlement of their international disputes
by negotiation, inquiry, mediation, conciliation, arbitration, judicial settle-
ment, resort to regional agencies or arrangements or other peaceful means
of their choice .... The parties to a dispute have the duty, in the event of
failure to reach a solution by any one of the above peaceful means, to con-
tinue to seek a settlement of the dispute by other peaceful means agreed
upon by them.3

The Declaration provides that only after every effort has been made
to deal with a terrorist attack by peaceful means should States resort to
military action.

This view is, of course, by no means universal. In some cases-for
whatever reasoffs, ideological, political or military-States immediately
opt for a coercive response to terrorist activity and receive no greater
admonition from the rest of the international community than a verbal
condemnation. These "deviations," however, do not detract from the
general rule that peaceful remedies should be exhausted first. This is an
area of law where one cannot expect to find an absolutely consistent
practice.

There is another respect in which the peaceful and coercive re-
sponses are not on the same plane. This relates to the sources of the
governing international laws. The rules governing the coercive responses
are part of the law on the use of armed force. For the most part, this is
customary international law (even though, of course, its roots may lie in
treaties, particularly the UN Charter). It follows that these rules are
binding on all subjects of international law, with the theoretical exception
of those who "opted out" at the inception of the rules.

By contrast, the rules governing peaceful response are contained in
treaties. This means that these rules have the advantage of being clearer
and less ambiguous than the customary law on the use of force, but it also
implies one important shortcoming: these rules are binding only on those
States that have ratified or acceded to the relevant treaties and, even
then, only on a strictly reciprocal basis. In other words, they are not uni-
versally applicable.

What we are left with is a rule which, in effect, says that peaceful

3. Annex to G.A. Res. 2625, U.N. GAOR, 25th Sess., Supp. No. 28 U.N. Doc. A/8028
(1970) (adopted without vote).
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measures must be tried and exhausted before coercive measures are used.
This rule, however, fails to compel States to exhaust any particular peace-
ful measures. In the absence of advance agreement, we are presumably
thrown back on ad hoc negotiations, which may be more or less
wholehearted.

II. THE PROBLEM WITH TREATIES AND PEACEFUL RESPONSES

All treaties enshrine the universal principle aut dedere aut judicare.
This principle essentially means that contracting States on whose territory
those reasonably suspected terrorist acts occur must either try them or
hand them over to whichever other contracting State requests their extra-
dition in accordance with the treaties. A State cannot, according to the
treaties, allow terrorists to go free. Contracting States also have universal
jurisdiction to try, within their territories, those suspected of acts of ter-
rorism. However, it does not always happen that way.

There are four major problems with these types of treaties. First, not
enough States are parties to the multilateral treaties. In particular, not
enough States that actually count in this field are parties-that is, those
States on whose territory terrorists seem consistently to end up. Italy, for
instance, was not a party to the 1979 New York Convention on the Taking
of Hostages4 at the time of the Achille Lauro affair. The 1984 hijacking
of a Kuwait aircraft is another example where the hijackers were allowed
to escape owing to the fact that Algeria was not a party to the relevant
treaties and, accordingly, could not be compelled to "extradite or punish"
them.

Second, there is the problem, which is by no means unusual, that
both the multilateral and bilateral treaties contain no effective enforce-
ment provisions. If a party fails to comply with the treaty-refuses to
hand over a suspected terrorist, for instance-the other parties can do no
more than apply the traditional peaceful sanctions authorized by the in-
ternational community; not the kind of sanctions that could be expected
to deter a firmly recalcitrant State. In the Achille Lauro case, where
Egypt failed to comply with the 1979 New York Convention on the Taking
of Hostages and Italy failed to abide by its 1983 extradition treaty with
the United States, neither country faced relevant consequences.

A third problem with these treaties is that none of them (with a few
exceptions) specifies that terrorist-type acts are not to be deemed "polit-
ical offenses" and thereby exempted from extradition. This needs clarifi-
cation because most terrorist acts are, of course, inspired by political
motives. It is simply that the methods used are such that the advantages
normally accorded to political offenses should not apply.

4. G.A. Res. 34/146, U.N. GAOR, 34th Sess.
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Finally, there is a fourth problem with these treaties: the obligations
of the States' parties to search for and arrest suspects are treated in an
insufficiently rigorous way. These obligations are crucial because the "ex-
tradite or prosecute" rule can obviously be rendered meaningless if States
allow suspects to remain hidden or to abscond.

The 1988 Maritime Convention,5 a significantly analogous instru-
ment on the subject, imposes no specific obligation to search for suspects
believed to be present in the territory of a State party. Regarding arrest,
the Convention merely requires a State to arrest suspects "upon being
satisfied that the circumstances so warrant" and "in accordance with its
law". 6 The Convention repeats the language used in a number of the
earlier treaties, the Hague Convention, the Montreal Convention, and
the 1973 and 1979 New York Conventions. States are thus left a large
measure of discretion to decline to arrest suspects for reasons more
"political" than "evidential."

On the positive side, it could be said that we have now reached a
situation when there is general consensus among the international com-
munity that terrorism is to be condemned. The Peace Accord of 1995
between the Palestine Liberation Organization and Israel, and NATO's
presence in Bosnia-Herzegovina are recent results of universal attempts
at recognizing the futility of violence and terrorism.

A further positive development is that the international community
seems to be moving closer toward consensus on a definition of terrorism.
Once we have an accepted definition, those who commit terrorist acts will
no longer be able to escape the consequences of those acts by "defining
them away," claiming the acts are legitimate forms of national liberation
warfare or other legitimate "irregular" warfare. A compelling example of
this development is a resolution on terrorism adopted by consensus of the
UN General Assembly in 1985. The resolution unequivocally condemned
as criminal, "all acts, methods and practices of terrorism wherever and by
whomever committed."'7 It also gave, in its preamble, certain clues as to
what is encompassed by the term "terrorism as acts.., which endanger or
take innocent human lives, jeopardize fundamental freedoms and seri-
ously impair the dignity of human beings.., acts covered by the existing
conventions relating to various aspects of the problem of terrorism,"'8 in-
cluding those already mentioned above.

In 1987, a further resolution condemning terrorism was adopted by
the UN General Assembly, though this time with opposing votes from

5. Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navi-
gation, 1988.

6. Id.
7. G.A. Res. 40/61, U.N. GAOR, para. 1 (1985) (adopted without vote).
8. Id.
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the United States and Israel. This resolution actually proposed that a
conference convene to agree on a definition of terrorism.9 The United
States and Israel were opposed to this proposal, fearing that a definition
might emerge distinguishing terrorism as something intrinsically different
from the activities of national liberation movements. 10 Indeed, it is clear
that a number of third world States and other States have long taken
precisely this view, that it is quite legitimate for those fighting for self-
determination to resort to terrorist action." Our goal of consensus on
the question of what constitutes terrorism is, therefore, still some distance
ahead.

Another heartening factor is that we have at least some conventional
framework for rational, peaceful responses to terrorist activity. We also
have rules limiting resort to military responses, which at least put some
brakes on those who would favor simply "eliminating" all those whom
they characterize as terrorists. It is also encouraging that the idea that
hijackers are pirates has never been accepted. Such an idea, at least in
the way it has been advanced, would serve only to legitimize the use of
force against anyone ideologically or politically opposed to the State pur-
porting to exercise "universal jurisdiction" and to escalate the spread of
violence in the world. While it is true that terrorists are in a way "modern
enemies of mankind" and every State should endeavor to search for, try,
and punish them on its own territory, this does not entail a license to use
force in the territory of other States or against ships or aircraft of other
States. If such a license were given by international law, our present con-
ditions of relative anarchy would be at risk of turning into one of absolute
anarchy.

Notwithstanding the above, it is disheartening that in an overall
sense, the existing structure of law relating to terrorism has failed to pro-
vide the international community with an effective system of control of
the offense from a legal perspective. As a first step, States should take
serious note of United Nations General Assembly admonitions:

States [should] . . . contribute to the progressive elimination of the causes
underlying international terrorism and to pay special attention to all situa-
tions, including, [inter alia], colonialism, racism and situations involving mass
and flagrant violations of human rights and fundamental freedoms and those
involving alien occupation, that may give rise to international terrorism and
may endanger international peace and security. 12

The above provision refers to some elements of structural violence which

9. G.A. Res. 42/159, U.N. GAOR, para. 12 (1987).
10. See U.N. Doc. A/C.6/42/SR.31, at 6-7 (1987), U.N. Doc. A/C.6/42/SR.33 at 6-9 (1987).
11. See e.g., the debates surrounding the adoption of Res. 40/61 and 42/159.
12. See G.A. Res. 40/61, U.N. GAOR, para. 1 (1985). See also G.A. Res. 42/159, U.N.

GAOR, para. 12 (1987).
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are believed by the General Assembly to stand in the way of the elimina-
tion of terrorism.

The problem of terrorism and the need for a practical approach to
solving this problem was eloquently highlighted by the Ghanaian repre-
sentative in the Security Council in a debate following the Israeli inter-
ception of the Libyan airplane in February 1986. He stated:

the international community, including the [Security] Council, must summon
the necessary political will to delve into the reasons why the frustrations of
the dispossessed are vented in this manner. A glib condemnation of terror-
ism alone, without a scientific and impartial study of its origins will not,
we're afraid, eradicate the phenomenon. 13

III. AN ENHANCED ROLE OF THE INTERNATIONAL CIVIL AVIATION

ORGANIZATION (ICAO) IN AVIATION SECURITY

In the absence of legislative strength, one of the measures of assuring
aviation security lies in a re-examination of the role played by ICAO in
the field of aviation security. ICAO has adopted, through its 184 Con-
tracting States, Annex 17 to the Chicago Convention which elicits Stan-
dards and Recommended Practices (SARPs) on international co-
operation. Standard 3.2.1 requires each Contracting State to co-operate
with other States in order to adapt their respective national civil aviation
security programs-which are required to be established by Standard
3.1.1 of the Annex. The Annex contains several provisions which are cal-
culated to ensure aviation security, provided the provisions are followed
by all States. In practice, unfortunately, this does not happen.

As a further means of ensuring States' compliance with its SARPs in
critical areas such as aviation security, ICAO has developed its Strategic
Action Plan (SAP). This plan, when fully implemented, will ensure more
co-operation among States in areas critical to civil aviation, such as secur-
ity. It is therefore necessary to dispel the myth that State sovereignty
grants States the absolute right to refuse to follow their international obli-
gations as enshrined in the principles of international law.

A) THE ICAO STRATEGIC ACTION PLAN

The ICAO SAP is primarily aimed at promoting the principles en-
shrined in the Chicago Convention14 in the most efficient manner so that
the challenges posed by modem exigencies of civil aviation are met. The
SAP would accomplish the following:

13. U.N. Doc. S/PV. 2655/Corr. 1 (1986).
14. Convention on International Civil Aviation, Apr. 4, 1947. ICAO Doc. (7300) 6

(opened for signature at Chicago on Dec. 7, 1944, entered into force on Apr. 4, 1947).

19981

7

Abeyratne: Some Recommendations for a New Legal and Regulatory Structure for

Published by Digital Commons @ DU, 1998



Transportation Law Journal

1. ensure that ICAO maintains its position as the main standard-setting
body for international civil aviation;

2. encourage national ratification of instruments of international air law and
maintain a common aviation system worldwide;

3. ensure that ICAO continues to focus on the exploration and development
of aviation issues of a multilateral nature in the fields of legal, economic
and technical regulation and thereby remains a world forum for these
issues;

4. identify priorities for ICAO and seek to ensure that sufficient resources
are made available to respond to the major challenges concerned; and

5. develop a continued efficient and cost-effective mechanism in ICAO for
the management of technical co-operation activities.15

The issues that have been identified by ICAO for the triennium 1996-
1998 as requiring the above action are:

1) Communications, navigation and surveillance/air traffic management
(CNS/ATM)

2) Airport and airspace congestion
3) Commercial developments and economic regulation
4) Financial resources
5) Unlawful interference
6) Human factors in flight safety
7) Environmental protection
8) Human resources
9) Enhancement of ICAO Standards

10) Safety oversight
11) Legal aspects of the challenges.

The legal aspects of these issues form separate studies by themselves and
have been addressed in great detail elsewhere.1 6 Of primary relevance
are the legal issues that underline the above objectives of ICAO in intro-
ducing the SAP to the international aviation community and seeking co-
operation in its implementation. Such an analysis would enable States to

15. ICAO Assembly Working Paper, A29-WP/39 EX/8, Appendix at 8 (1992).
16. See R.I.R. Abeyratne, Aircraft Engine Emissions and Noise, 24 ENVTL. POL'Y AND L.

238 (Sept. 1994). See also R.I.R. Abeyratne, General Principles of Liability of States as Providers
of Space Technology in the Field of Air Navigation, XXIV EUR. TRANSPORT L. 553 (1994); The
Evolution from FANS to CNS/ATM and Products Liability of Technology Producers of the
United States, 43 ZEITSCHRIFT FOR LUFr-UND WELTRAUMRECHT (German Journal of Air and
Space Law) 156 (June 1994); The Liberalization of Air Transport Services with GATT - Some
Legal Issues, TRADING L. AND TRADING L. REP. 165 (Jan.-Feb. 1994); The Challenge of Airports
and Planning Laws, 23 ENVTL. POL'Y AND L. 262 (Apr. 1993); Legal Aspects of the Unlawful
Interference with International Civil Aviation, XVIII AIR AND SPACE L. 262 (1993); The Effects
of Unlawful Interference with Civil Aviation on World Peace and the Social Order, 22 TRANSP.
L.J. 449 (Spring 1995); The Air Traffic Rights Debate - A Legal Study, XVIII, Part I ANNALS OF
AIR AND SPACE L. 3 (1993); The Economic Relevance of the Chicago Convention - A Retrospec-
tive Study, XIX, Part II ANNALS OF AIR AND SPACE L. 3 (1994); The WorldWide Air Transport
Conference and Air Traffic Rights, - A Commentary, XXX EUR. TRANSPORT L. 131 (1995); and
Tobacco Smoking in Aircraft - A Fog of Legal Rhetoric? XVIII AIR AND SPACE L. 50 (1993).
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acquaint themselves with their legal responsibilities and duties towards
compliance with the international regulation of aviation security.

It is an incontrovertible fact that the SAP cannot be implemented
unilaterally by ICAO without the co-operation of its member States.
Fundamentally, and from a legal standpoint, the position of ICAO in the
international aviation community is not one that is compatible with being
absolutely legislative. ICAO sets guidelines on civil aviation and facili-
tates the adoption of treaties and regulations, with the approval of its
member States. It is then up to the member States themselves to imple-
ment them. Therefore, the SAP is essentially a two sided issue and may
be adequately subsumed by the adage "one cannot clap with one hand."
The obligations of ICAO member States are paramount in giving teeth to
ICAO's Standards and Recommended Practices and other guidelines, as
much as in satisfying or otherwise accepting treaties of air law that the
States themselves have adopted under ICAO auspices.

B) ORIGIN OF THE SAP

During the 1988-1990 triennium, as a measure to meet the challenges
faced by civil aviation in the nineties, the ICAO Council developed a ten-
tative inventory of the major challenges facing civil aviation and the re-
sulting implications to ICAO. The 27th Session of the Assembly
reviewed this inventory, noting the need for States and the Organization
to keep pace with the rapidity of change and developments in civil avia-
tion, and decided that the Council should develop a global strategy of
implementation priorities for the economic, technical and legal fields for
the next decade. The Council took up this matter again in 1990 and de-
termined that in order to prepare a cohesive response to the critical issues
concerned, it would develop a strategic action plan looking beyond the
traditional triennial programming process. Also, in order to obtain a
clear position of States and their views on major challenges facing avia-
tion, the Council decided to seek the views of States and the industry.
Accordingly, a State letter was issued on January 16, 199117 with informa-
tion on each of the challenges identified and seeking views on the objec-
tives, scope and framework of the' strategic action plan.

According to information given by ICAO to the 29th Assembly, re-
sponses to the State Letter were received from 47 States, the Airports
Association Council International (AACI), the International Air Trans-
port Association (IATA), and the International Co-ordinating Council of
Aerospace Industries Associations (ICCAIA). Support for the Council's
initiative for development of a strategic action plan was widespread. The
identification of the forthcoming challenges was also widely accepted.

17. ICAO Assembly Working Paper, EC2/65-91/6.
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Substantive and extensive comments were made by a large number of
respondents regarding these challenges and proposed action to combat
them.

The Council consequently established a Working Group, comprising
Representatives of 10 States from all ICAO regions, to give detailed con-
sideration to the challenges identified and the responses to the State Let-
ter and develop a strategic action plan "to provide a structure and
monitoring mechanism for the Organization's priority activities." This
Group worked intensively in both formal and informal meetings over the
period August 1991 to June 1992, in close co-operation with a multidis-
ciplinary Secretariat team formed especially to participate in the activity
concerned.

The Working Group placed particular emphasis on consultation with
the industry, as well as with States, so as to ensure that the strategic ac-
tion plan would be relevant, practical and contemporary. Accordingly,
the Group reviewed the views of States, AACI, IATA and ICCAIA as
expressed in their replies to the State Letter. The Group also received
presentations by the Directors General of AACI and IATA as well as the
IFALPA Representative to ICAO on their perceptions of the major chal-
lenges facing international civil aviation and of ICAO's future role.

As a preliminary step, the Working Group classified the major chal-
lenges to international civil aviation into three basic types in a format
which would provide flexibility for coverage of a broad range of issues.
The currently identified challenges for international civil aviation at large
were classified into these three types as follows:18

A. Technological/technical B. Economidinancial C. Human/social

Communications, navigation Commercial developments Unlawful interference
and surveillance/air traffic and economic regulationmanagment(CNSATM)Human factors in flight
management (CNS/ATM) Financial resources safety

Airport and airspace
congestion Environmental protection

Human resources

However, while noting that the role of ICAO in these challenges was
essentially one of an operational or regulatory nature, the Group made
its observation clear that most of the challenges had some legal content.
When considered together with other issues and challenges reflected in
the above format, the legal issues concerned were of considerable
importance for civil aviation in general and ICAO in particular, which led
the Group to establish a fourth classification which related to legal
aspects of the challenges.

18. ICAO Assembly Working Paper, A29-WP/39 EX/8, Appendix at 8 (1992).
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The Working Group also proceeded to analyze the nature of each of
the individual challenges concerned and their legal aspects, the related
action already in hand by ICAO, the views of States and the industry, and
the relevant activities of other bodies, including some which are not
aviation-based but which are increasingly having implications for the
work of ICAO (e.g. the European Community and the ITU). Finally, the
Group considered the need for additional action, if any, by ICAO in
relation to each of the challenges concerned. Further, the Group
considered the more general need for increased emphasis on ratification
or implementation of instruments of international air law, standards,
recommended practices and related material.

This analysis established both a basis for action in relation to each of
the currently identified challenges and provided a framework for
developing an overall strategy for ICAO.

c) THE STRATEGIC ACTION PLAN

Based on the conclusions of its Working Group, the Council devel-
oped a structure for ICAO's SAP, which, although in its fetal stage, rep-
resents a blueprint for the Organization which needs to be developed
over the 1996-1998 triennium.

Council noted there were a number of forces at work which under-
lined the need for leadership by a strong and effective ICAO. First, the
Council observed that there is increasing involvement of non-aviation
sectors (for example, satellites and communications) in civil aviation and
an increasing consideration of aviation within the context of wider policy
initiatives (for example, the trade negotiations under the auspices of the
General Agreement on Tariffs and Trade or the environmental protection
measures both within and outside the United Nations system). Second,
there is an increased "globalization" of civil aviation itself, exemplified by
foreign and multinational ownership, alliances of airlines, joint marketing
arrangements, computer reservation systems, and multinational ap-
proaches to both technical and economic regulation of air transport serv-
ices, along with increasing interaction between domestic and
international air transport services. Third, there are also increased eco-
nomic, political, environmental and other social pressures on civil avia-
tion policy or operations, particularly on a national or regional basis,
including rapid transitional changes in socio-economic systems in some
regions which have global effects. At the same time, in many States, civil
aviation still has to be considered as an essential public utility which con-
tributes at a fundamental level to socio-economic development and, in
some areas, provides service to otherwise inaccessible points.

It was recognized that the need to respond to these pressures and the

1998]

11

Abeyratne: Some Recommendations for a New Legal and Regulatory Structure for

Published by Digital Commons @ DU, 1998



Transportation Law Journal

increased complexity and cost of aviation equipment (which is continually
being enhanced) have also increased financial constraints on civil avia-
tion. The SAP was therefore designed to address these constraints which
are believed to have a significant bearing on a fundamental concern of
the Council: the continuing divergence amongst individual States and re-
gions in the level of conformity with existing Standards and Recom-
mended Practices (SARPs), with potential global implications for the
safety, regularity and efficiency of civil aviation.

The importance of the changing context for civil aviation has repeat-
edly been echoed in the presentations to the Council Working Group by
representatives of the industry. These representatives stressed inter alia
that, in their view, ICAO needed to revise its role, structure, and func-
tioning to avoid the risk of being overtaken, either by technology or by
the emerging roles of other global or regional bodies.

In light of the above considerations, the Council formulated the fol-
lowing premises as the basis for development of the SAP:

1. There is a need for ICAO to place greater emphasis on bridging dispari-
ties among States and regions by assisting States in addressing the imple-
mentation of facilities, services and procedures required for consistency in
the application of SARPs;

2. There is a need for ICAO to promote consistency between SARPs and
the provisions applying to domestic services where these provisions have
implications for international services;

3. It is necessary for ICAO to develop new SARPs in a timely manner, but
only where these are essential to a globally co-ordinated approach to the
introduction of new equipment or techniques and/or where they have
positively identified economic benefits;

4. ICAO should place greater emphasis on timely ratification of instruments
of international air law;

5. ICAO should assign more meaningful priorities to work program tasks
and to focus on issues of greatest priority;

6. In order to accomplish the above, ICAO should project a higher public
profile and play a stronger and more catalytic role in co-ordinating and
representing international civil aviation;

7. ICAO should develop improved communications with its Contracting
States to establish closer relations, with other organizations, including
both public and private sector bodies in civil aviation and non-aviation
bodies where relevant, and to ensure effective and timely consultation,
proper co-ordination and avoidance of duplication of effort; and

8. There is a continuing need for ICAO to review the working procedures of
the Council and all subordinate bodies as well as the structure and func-
tioning of the Secretariat, to ensure greater efficiency, flexibility and
speed of reaction, to release resources for priority tasks, and to reflect the
increasingly multidisciplinary nature of many of these tasks.

[Vol. 25:115
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D) PROGRESS OF THE SAP

The Council intended very early in the 1992-1994 triennium to trans-
late the blueprint of broad strategy contained in the existing structure of
the SAP into specific implementation programs. This was expected to be
done by linking the Plan directly to the Program Budget, defining specific
tasks, determining priorities and allocating responsibilities for these tasks,
and setting target dates for their implementation.

The Council was conscious that the tasks concerned represented only
new challenges or challenges with over-riding priority, and it does not
underestimate the importance of the large volume of traditional recurring
work not covered by the SAP. However, the Council believed that there
was a need for a critical review of all traditional tasks to ensure that only
those essential for the future were retained. Therefore, the Council in-
tended to undertake such a review on the basis of broad objective criteria
such as:

1. the current or future relevance of the task;
2. the direct relevance and interest of the task to a substantial number of

States in different regions;
3. whether the task had a clearly defined output which would make an effec-

tive contribution to the safe, regular, efficient and economical develop-
ment of international air transport services;

4. whether the output of the task provided an effective contribution by in-
ternational air transport services to the socio-economic development of
States;

5. whether the task partly or wholly duplicated work which was being per-
formed satisfactorily elsewhere; and

6. whether the output of the task warranted its fully allocated costs in rela-
tion to the overall Program Budget.

The Council also intended to study and modify, as necessary, the
structure and functioning of the Organization including, inter alia:

1. continuing review of the working procedures of the Council and its
subordinate bodies, including the functioning of the Secretariat, with an
emphasis on multidisciplinary program management;

2. consideration of adapting existing work of other bodies for incorporation
into Annexes or advisory material;

3. continuing review of policy regarding technical co-operation activities;
and

4. a substantive review of all Assembly Resolutions in force with a view to
assessing their continuing relevance, to streamline and clarify the current
and future roles and activities of the Organization.

Apart from carrying out the above work, the Council intended to
continue developing the SAP by reviewing, updating and rolling forward
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periodically to reflect developments regarding -the major challenges as
presently defined, and new priority challenges that may arise.

While all this activity would require some diversion of increasingly
scarce resources from other tasks, the Council believed that thebenefits
to be achieved from identification of priorities and increased productivity
and efficiency would more than justify the effort. The Council also be-
lieved that the work concerned was of fundamental importance if ICAO
was to continue to respond effectively to, and not be overtaken by, the
rapidly changing civil aviation context.

Therefore the SAP is intended to provide a framework for the prior-
ity activities of ICAO within the context of the major challenges facing
international civil aviation into the next century. In the context of this
objective, ICAO believes that, out of necessity, the SAP can highlight
only immediate and direct efforts focused on key issues. The many other
activities of the Organization, because of their recurring nature or cur-
rently lower priority, do not feature specifically in the Plan, although they
are of considerable importance and often underpin the strategic objec-
tives of ICAO as are reflected in the Chicago Convention and developed
accordingly by the international aviation community at Assembly ses-
sions of ICAO and other relevant fora.

The basic structure for the SAP was adopted by the Council in July
1992. The Council has now further developed the Plan to incorporate a
more detailed program of action on each issue, to monitor these pro-
grams on a continuing basis, and to update and roll the Plan forward peri-
odically to reflect new developments regarding the major challenges
facing international civil aviation as presently defined as well as new pri-
ority challenges that may arise.

E) STATUS OF ICAO REGULATIONS RELATING TO THE SAP

The foregoing discussion leads to the inexorable question: whether
ICAO can reasonably expect the implementation of its SAP by its mem-
ber States. The inherent difficulty of course, which effectively precludes
one from answering this question with an unreserved "yes," lies in the
intrinsic fact that the implementation of ICAO Standards and Recom-
mended Practices is by no means a legal obligation on the part of States,
at least from the standpoint of international law. Notwithstanding the
fact that international law has been the subject of criticism on the ques-
tion of its mandatory powers and the effect of sanctions under interna-
tional law, obligations of States towards ICAO Standards and
Recommended Practices (SARPs) seemingly occupy a much lower pro-
file than those which are attendant upon the adherence to principles of
international law.

[Vol. 25:115
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The 29th Session of the ICAO Assembly, held in Montreal in 1992,
noted that there were widely expressed and fundamental concerns re-
garding, inter alia, the inadequate and often non-representative level of
responses to State letters regarding the implementation of ICAO SARPs,
the costs (to ICAO and States) of implementation, the potential for dif-
fering interpretation by individual States of ICAO SARPs. Underlying
these concerns is the need to assure no dilution of safety standards for
civil aviation anywhere in the world. In order to address these concerns,
the Assembly adopted Resolution A29-3, which recognizes inter alia that:

1) the interdependence of international civil aviation makes aviation a
prime candidate for benefits deriving from the concept of globalization of
which global harmonization of national rules for the application of ICAO
standards is an important element;

2) international aviation now comprises: mega-air carriers, both national
and multinational, and various alliances of airlines for global operation;
transnational ownership of airlines; and multinational manufacture of
aeronautical products;

3) States have agreed in the Aircraft Agreement of the General Agreement
on Tariffs and Trade (GATT) to ensure that civil aircraft certification re-
quirements and specifications on operating and maintenance procedures
are not barriers to trade;

4) global harmonization of national rules in international civil aviation is
desirable for effective implementation of the GATT obligation;

5) individual States interpret and apply the ICAO safety standards differ-
ently resulting in dissimilar operations which can be costly;

6) a relatively small number of States generally reply to the ICAO Secreta-
riat's requests for comments or agreement on ICAO proposed standards,
resulting in decisions being based on a relatively small number of re-
sponses with consequences that are neither helpful to achieve rule har-
monization nor in the best interest of the safe and orderly development
of international civil aviation;

7) global rule harmonization could facilitate the implementation of the Pro-
tocol Article 83 bis of the Convention on International Civil Aviation
that authorizes States to transfer to. each other by agreement certain
safety functions; and

8) certain States have initiated bilateral and multilateral programs in the in-
terest of harmonizing national rules, to correct costly incompatibility
problems, and to facilitate more effective competition in international
civil aviation.

Accordingly, the Resolution urges States and groups of States which have
not already done so, to take positive action to promote global harmoniza-
tion of national rules for the application of ICAO standards and to use in
their own national regulations, as far as practicable, the precise language
of ICAO regulatory standards in their application of ICAO standards,
and to seek harmonization of national rules with other States in respect
of higher standards they have in force or intend to introduce. The Reso-
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lution also urges all States to respond to the ICAO Council's requests for
comments and agreement or disagreement on proposed standards of
ICAO to prevent decisions being taken on the basis of a small number of
responses. Finally, the Resolution requests the ICAO Council to pursue
the enhancement of ICAO Standards and to study the feasibility of estab-
lishing a multilateral monitoring mechanism.

Resolution A29-3 is inextricably linked to ICAO's SAP, and ties in
the compelling need for States to conform with ICAO Standards - clearly
a central strategic issue for the achievement of success of the Plan. The
question of compliance with, or notification of, differences from interna-
tional Standards is one which has concerned the Organization for many
decades. Since 1950, the Council has regularly addressed the implemen-
tation of the Annexes to the Convention in relation to the provisions of
Article 38 of the Chicago Convention. Nevertheless, previous efforts to
improve the situation have tended to focus on specific aspects of the vari-
ous problems and the Council has felt that a more fundamental and far-
reaching evaluation should be undertaken. Accordingly, the enhance-
ment of ICAO SARPs has now become a critical issue and continues to
be subject to sustained discussion in the ICAO Council.

The substantive conclusions from the Council's consideration pro-
vide the comprehensive response of the Organization to Resolution A29-
3, more specifically regarding the statutory situation of ICAO Standards,
the challenges in implementing Standards, and a strategy for improve-
ment of their implementation.

F) STATUTORY STATUS OF ICAO SARPs

ICAO mainly promulgates its SARPs through its 18 Annexes to the
Chicago Convention. Article 54(l) of the Chicago Convention prescribes
the adoption of international Standards and Recommended Practices and
their designation in Annexes to the Convention, while notifying all con-
tracting States of the action taken. The fundamental question which has
to be addressed in limine, in the consideration of the effectiveness of
ICAO's SARPs, is whether SARPs are legislative in character. If the an-
swer is in the affirmative, then, at least theoretically, one can insist upon
adherence to SARPs by States.

The adoption of SARPS was considered a priority by the ICAO
Council in its Second Session (September 2 - December 12, 1947)19 which
attempted to obviate any delays to the adoption of SARPs on air naviga-
tion as required by the First Assembly of ICAO. SARPs inevitably take
two forms: 1) a negative form that States shall not impose more than
certain maximum requirements and 2) a positive form that States shall

19. Proceedings of the Council, ICAO Doc. 7248-C/839, 2nd Sess., at 44-45 (1948).
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take certain steps as prescribed by the ICAO Annexes. 20

In practical application, SARPs do not carry the full import that is
theoretically expected of them. As illustrated by the figure below2 1, the
compliance of States with the requirement of Article 38 for the notifica-
tion of differences from the Standards subsequently adopted is far from
adequate and fails to reflect the true position of States in regard to
SARPs.

STATES NOTIFYING COMPLIANCE OR DIFFERENCES TO

AMENDMENTS OF ANNEXES 1984-1994

Notifications since 1984
100% Percentage of Responding States

90%

80%

70%

60%

50% ___ ____
40%

30%
20%

10%

0% , .1 , , ,. . . . . . .

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18

Annexes

The above graphic reflects the position of responses by States with
regard to the provisions of each Annex by percentage at the end of 1994.
This is based on States' notifications to ICAO of their compliance or dif-
ferences over the ten-year period 1984-1994. The response level shown
varies from 58 percent (Annex 17) to 16 percent (Annex 8). According
to ICAO:

this is using a generous measure, since it includes for example a State which
has responded in the case of one Amendment to an Annex but not in the

20. Annex 9 to Chicago Convention, ICAO, Facilitation Foreword, 9th ed. (1990).
21. ICAO Assembly Working Paper, A31-WP/56 EX/19 (1995).
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case of several other Amendments to the same Annex. A more accurate
measure would be one relating to each individual Amendment, but this is
very difficult to obtain at present due to the format in which the responses
are recorded. As an indication of current response levels, however, the most
recent figures on notification of compliance or differences with the latest
(pre-1994) Amendment to each of the eighteen Annexes show that an aver-
age of only 25 percent of contracting States have responded. 22

Therefore, it is impossible at the present time to indicate with any
degree of accuracy the state of the implementation of regulatory Annex
material. This is because for a considerable time a large number of con-
tracting States have not notified ICAO of their compliance with or differ-
ences to the Standards in the Annexes. ICAO observes that it would
probably be incorrect to assume that all of the non-responding States
have not incorporated the Standards of the relevant Annexes in their na-
tional regulations; it would be equally incorrect to assume that the non-
responding States have fully implemented the relevant Standards.23

G) CHALLENGES IN IMPLEMENTING ICAO STANDARDS

One of the issues being addressed by ICAO is the need for a formu-
lation by the Organization of a comprehensive response of ICAO to Res-
olution A29-3, taking into account the related tasks planned or already in
hand by the subsidiary bodies. Therefore, one of the main goals of ICAO

at present is to find ways to create a greater interest and participation in
the formulation of SARPs by States and to strengthen the Organization's
capability of monitoring the actual status of differences from or compli-
ance with Standards. The latter element is especially important, as differ-
ences filed by States do not always appear to be representative of reality.

ICAO believes there are a number of reasons that prevent States
from indicating their compliance, or otherwise, with ICAO SARPs.

These may include:

1. Insufficient communication between ICAO and recipient States; loss of
documentation by recipients and delays in delivering the documentation
to the responsible party beyond the target date for replies; organizational
structures of civil aviation authorities which render difficulties in identifi-
cation of, and routing to, the responsible party;

2. Insufficient resources within States to expeditiously consider and process
ICAO documentation and to implement the relevant Standards into their
national legislation;

3. Difficulty in comprehending and interpreting Annex material as well as
subject matter which is beyond the level of expertise of the recipient ad-
ministration; and

22. Id. at 4.
23. Id.
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4. Possible lack of understanding about the role of States in the consultation
phase of the development of ICAO Standards. 24

More fundamentally, it is always a possibility that States may have
insufficient resources either to implement Standards or to advise ICAO
of non-compliance with the relevant Standards. In this context, it should
be noted that recent initiatives by States, in an effort to address the con-
cerns raised by the 29th Session of the Assembly and assure the safety of
their citizens, have raised fundamental questions about the effectiveness
of the multilateral safety assurance afforded by the Chicago Convention.

ICAO feels that the need to remind contracting States on an ongoing
basis of their obligation to notify the Organization of any differences to
the Standards in the Annexes to the Convention remains a critical factor
in its advances towards more State participation in its regulatory process.
Furthermore, the level of implementation of those Standards into States'
national legislation and procedures has to be improved. These two ele-
ments complement each other; if too many States simply notify ICAO of
their non-implementation of the safety Standards, States could no longer
assume a mutual level of minimum safety Standards and would have to
resort to a bilateral or regional approach in order to ensure an acceptable
safety oversight between themselves.

Some catalysts for the global implementation of Standards and the
harmonization of national rules have been identified as the bilateral and
multilateral co-operation of States. Organizations such as the European
Civil Aviation Conference, the African and Latin American Civil Avia-
tion Commissions, the Conference of Directors General of Civil Aviation
of the Asia and Pacific Regions, the Commonwealth of Independent
States, and other groups, including trading blocs, may be considered as
effective vehicles for the promulgation and adoption of agreements and
understandings in this regard.

Another significant issue is an increasing need for co-operation in
the regulatory field for States in a particular geographic setting and with
certain common regulatory needs which are dictated by technical, opera-
tional and environmental needs and motives. Recent years have wit-
nessed the growing significance of regional organizations that are
addressing traditional ICAO activities such as technical harmonization,
standardization, and regulatory matters. These activities are likely to in-
tensify in the near future and may well affect the role of ICAO as the
principal intergovernmental organization responsible for the regulation
and co-ordination of international civil aviation.

ICAO's strategy for the development and implementation of ICAO

24. Id. at 5.
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SARPs purports to make use of available modern technological tools but
at the same time aim at more basic issues, i.e. to:

1. ascertain and document the actual status of implementation of ICAO
SARPs and the extent of differences to Standards, and improve commu-
nication channels among headquarters, regional offices, and States to fa-
cilitate this objective;

2. improve the States' awareness of the vital role they play in the multilat-
eral safety assurance provided for in the Chicago Convention, which is
founded upon the effective implementation of ICAO SARPs;

3. similarly, create or improve the States' awareness of their role in the de-
velopment of ICAO SARPs, with a view of encouraging more States to be
actively involved in the formulation process;

4. pursue systematic analysis of the reasons for any non-implementation of
SARPs and differences to Standards;

5. develop realistic programs, including the ICAO Technical Co-operation
programs (and their funding) to assist States in implementing SARPs,
where necessary; and

6. establish adequate co-ordination and co-operation with States in a re-
gional context in the field of rule harmonization and the implementation
of standards.

ICAO claims that such a strategy can be implemented by applying
the following measures:

1. enhancing the role of its regional offices in assisting States with the imple-
mentation of Standards, raising awareness of responsible officials at all
levels to ensure that the objectives of paragraphs 1, 2, and 3 above are
met;

a) implementing measures specifically designed to deal with the develop-
ment and implementation of SARPs, including the publication of rele-
vant articles in the ICAO Journal and by using slide and video programs
to be shown as part of missions and during ICAO familiarization courses;

b) making Annexes more comprehensive and accessible and provide, where
necessary, guidance material related to individual Annexes;

c) expanding the Foreword of Annexes to include more basic information,
including the interpretation of Article 38 of the Chicago Convention, and
on what kind of differences should be published in the Aeronautical In-
formation Publication (ALP); and

d) continuing to make sure that bodies responsible for the development of
SARPs formulate SARPs in simple, clear language and in an efficient
manner.

Simultaneously, it has been proposed that efforts should be further
strengthened to find out the States' reasons for not responding to State
letters in general and for not communicating their status of
implementation.
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H) ICAO's STATUTORY STATUS RELATING TO SARPs

The United Nations was created during World War II. Although
originally the international community questioned whether this war-time
union of States could satisfactorily and appropriately be converted into a
peacetime organization for international co-operation, the creation
within the Economic and Social Council (ECOSOC) of the United Na-
tions of various specialized agencies, ICAO being one, which were
brought into relationship with the United Nations resolved many ques-
tions.25 The ECOSOC may enter into agreements with these specialized
agencies, coordinate activities of the agencies through consultation, and
define terms on which the agency concerned would be brought into rela-
tionship with the United Nations.26

Conceptually, ICAO shares the same international status as the
United Nations, while members of the ICAO Secretariat are international
civil servants. The establishment of ICAO as the specialized agency of
the United Nations which is responsible for regulation of international
civil aviation brings to bear the need to inquire as to why such specialized
agencies are created instead of conferring functions which are to be per-
formed by them upon the United Nations itself. One of thd reasons ad-
duced is that the general organization of the United Nations, and its
personnel, could not take on all of the specialized activities handled by
the various specialized agencies. Another reason adduced is that a single
organization with greatly increasing administrative personnel would have
been too cumbersome a bureaucracy.

Be that as it may, the question as to what status ICAO holds in the
international community, which in turn would shed some light as to the
status of its regulations, would largely lie in the definition of the word
"agency." On the term "Specialized Agency" one commentator has
observed:

[t]hey are Specialized as to subject-matter, of course, but the implications of
the second term may not be so clear. These Agencies are in fact, as the
general UN is not, examples of international administrative agencies ...
whose chief function is the administrative one, although the conference or
representative organs associated with them (or with which they are associ-
ated), and the legislative or policy determining activities of the latter, are not
to be disregarded ....

The relationships to be developed between Specialized Agencies and the
UN constitutes a major problem of international statesmanship. As in the
case of regional organizations, whatever the value of the special institutions
of the situation would be difficult and dangerous unless adequate measures
for co-ordination of the various elements could be worked out. This is a

25. U.N. CHARTER art. 57.
26. U.N. CHARTER art. 63.
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problem for searching analysis in principle and for careful application in
practice. If the Specialized Agencies are created by the UN suitable co-ordi-
nation should be possible, but if it be a question of coordinating with the UN
an Agency created independently the task is more difficult.2 7

The above comment supports the view that a certain coordination exists
between specialized agencies and the United Nations on the basis of their
relationship ipso facto. Hence, it may be inferred by this argument that
the regulations promulgated by a specialized agency should have similar
status and leverage as any created by the parent United Nations.

In the present context of international relations, however, the status
of a specialized agency and that agency's regulations cannot be dismissed
in such a simplistic manner. The answer to the question would inevitably
lie in an analysis of State sovereignty, the character of international law,
and international government.

I) STATE SOVEREIGNTY

In 1956, Professor Bin Cheng addressed the principles governing
post World War 2 sovereignty over airspace as enunciated in Article 1 of
the Chicago Convention 28 and concluded, "[t]he now firmly established
rule of international law that each State possesses complete and exclusive
sovereignty over the airspace above its territory means that international
civil aviation today rests on the tacit acquiescence or express agreement
of States flown over."' 29 Shawcross and Beaumont define sovereignty in
international law as the right to exercise the functions of a State to the
exclusion of all other States in regard to a certain area of the world.30 In
international aviation the concept of sovereignty is the fundamental pos-
tulate upon which other norms and virtually all air law is based. 31 Post
1944 attitudes towards the concept of sovereignty in airspace, and the
philosophy of air law, range between the unlimited public law right of a
State to exercise sovereignty over its airspace and the idea of collective
international participation by States in matters of commercial aviation.
Professor Goedhuis identifies the idea of "free traffic" (as opposed to the
exclusivity of the sovereignty principle) as a constructive element of avia-
tion which furthers life and raises it to a higher level.32 This view is sup-

27. PITMAN B. PoTrER, AN INTRODUCTION TO THE STUDY OF INTERNATIONAL ORGANIZA-

TION, 273-74 (1935).
28. Convention on International Civil Aviation, Dec. 7, 1994, art. 1, 15 U.N.T.S. 295 (pro-

viding that contracted States recognize every State has complete and exclusive sovereignty over
the airspace above its territory).

29. BIN CHENG, THE LAW OF INTERNATIONAL AIR TRANSPORT 3 (1962).
30. SHAWCROSS AND BEAUMONT, AIR LAW 15 (1977).
31. Id.
32. D. GOEDHUIS, IDEA AND INTERESTS IN INTERNATIONAL AVIATION 32-33 (1947), quoted
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ported by the claim that general principles of international law demand
that sovereignty of States should be limited by the principle of freedom of
peaceful traffic. 33 Be that as it may, a view advocating the free use of
airspace of a country by aircraft of foreign nationalities would give rise to
a dichotomy: that there should be freedom of aviation with a minimum of
restrictions or none at all; or that international air transport should be
firmly regulated. Professor Lissitzyn analyzes the concept of sovereignty
in its modern development as having three basic principles: 1) that each
State has exclusive sovereignty over its airspace; 2) each State has com-
plete discretion as to the admission of any aircraft into its airspace; and 3)
that airspace over the high seas and other areas not subject to a State's
jurisdiction is res nullius and is free to the aircraft of all States.34

In the present context, however, one can observe that air law has
bloomed from being a series of exclusive rights-first in private law and
then in public law-and has also set parameters within which a host of
other progressive objectives may be attained. The concept of sovereignty
now entails that each State take responsibility of being conscious of its
obligations to the international legal community. The sovereignty princi-
ple has therefore evolved into a cohesive system of co-existence in the air
by States which respect the exclusive sovereignty rights of each State over
its airspace. Mutual obligations between States have brought as their co-
rollary a deep respect for the principles of international law and the rights
of individual States.

The basic concept of State sovereignty has evolved with the commer-
cial exigencies of international civil aviation. To keep up with the world
demand for air transport, airlines now share each others' codes and com-
bine their flights to offer the customer a composite package of air trans-
port that would ensure a smooth air trip. The millions who travel reserve
flights on sophisticated computer reservations systems and their informa-
tion is sent in advance to their destination electronically. Passports are
read at airports by machine, and baggage is bar-coded. The passenger's
comfort is ensured by worldwide regulation on smoking in aircraft, and
the effects of aviation on the environment is studied carefully. These
trends show a marked tendency of States welcoming international efforts
at regulation.

in Z. Joseph Gertler, Order in the Air and the Problem of Real and False Options, 4 ANNALS OF

AIR AND SPACE L. 93, 100 (1979).

33. Id.
34. OLIVER JAMES LISSITZYN, INTERNATIONAL AIR TRANSPORT AND NATIONAL POLICY

365 (1983).
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J) INTERNATIONAL LAW

The Permanent International Court of Justice (the predecessor to the
International Court of Justice) decided in the famous Lotus case of 1927:

International law governs relations between independent States. The rules
of law binding upon States therefore emanate from their own free will as
expressed in conventions or by usages generally accepted as expressing prin-
ciples of law and established in order to regulate the relations between those
co-existing independent communities or with a view to the achievement of
common aims. Restrictions upon the independence of States cannot there-
fore be presumed.

35

The aftermath of World War II saw the advent of the United Nations and
the United Nations Charter, the latter of which proclaims that the United
Nations is based on the sovereign equality of all members. The Charter
also provides that less powerful nations recognize the pre-eminence of
the Great Powers as guardians of international peace and security. 36

With the exception of this predominant innovation of post World War II
accord, the rest of the Charter seems to accord complacently with the
basic framework of international law which existed under the Peace of
Westphalia. The International Court of Justice (ICJ) in 1949 gave judicial
recognition of the United Nations as a subject of international law in the
Reparation for Injuries Case,37 where the ICJ pronounced the end of the
old orthodoxy that States are the only subjects of international law. The
ICJ advised that the United Nations, though not a State, had the capacity
to bring certain kinds of claims directly against a State under the rubric of
international law.

Ever since the United Nations General Assembly convened its first
session in 1946 the many contributions of the United Nations to the de-
velopment of international law have been both significant and sustained.
The General Assembly has been prolific in adopting numerous resolu-
tions, declarations and conventions through diplomatic conferences.
Guided by Article 13 of the United Nations Charter which places an obli-
gation on the General Assembly to initiate studies and make recommen-
dations for encouraging the progressive development of international law

35. Lotus (France v. Lbrkey), 1927 P.C.I.J. (ser. A) No. 9, at 18.
36. U.N. CHARTER art. 24, para 1 (providing that members of the United Nations give pri-

mary responsibility to the Security Council for the maintenance of international peace and secur-
ity and recognizing that the Security Council would act on behalf of all member States of the
United Nations); U.N. CHARTER art. 23 (providing that the Security Council shall consist of
fifteen members of the United Nations); U.N. CHARTER art. 25 (providing that members of the
United Nations agree and accept to carry out the decisions of the Security Council in accordance
with Charter provisions).

37. 1949 I.C.J. 174.
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and its codification, 38 the Assembly established the International Law
Commission in 1947. The Commission's members were entrusted with
the formulation of principles of international law. One of the first tasks
of the Commission was to write a Draft Code of Offenses Against Peace
and Security of Mankind, which the Commission completed in 1954. The
Draft Code provided that any act of aggression, including the employ-
ment of armed forces by one State against another State for any purpose
other than national or collective self defense or in pursuance of a decision
or recommendation of a competent organ of the United Nations, was an
offense against the peace and security of mankind. The code also stipu-
lated that any resort to an act of aggression by one State against another
State was a similar offense.39

The sense of international responsibility that the United Nations
ascribed had reached a heady stage at this point, where the role of inter-
national law in international human conduct was perceived to be primary
and above the authority of States. In its Report to the General Assem-
bly, the International Law Commission recommended a draft provision
which required "[e]very State has the duty to conduct its relations with
other States in accordance with international law and with the principle
that the sovereignty of each State is subject to the supremacy of interna-
tional law."40 This principle forms a cornerstone of international conduct
by States, and provides the basis for strengthening international comity
and regulating the conduct of States both internally (within their territo-
ries) and externally towards other States. This principle effectively pre-
cludes States from pursuing their own interests with disregard to the
principles established by international law.

K) INTERNATIONAL GOVERNMENT

The roles performed by each of the players in international discourse
and regulation have a compelling effect on the specialized agencies of the
United Nations. While it is not disputed that the international commu-
nity comprises a number of separate States which forms a community of
nations, and that the existence of these independent States is essential to
the existence of an international organization, the multiplication of States
makes the task of international co-operation more complicated and more
difficult. Often, States tend to pursue their national interests and legisla-
tion relentlessly, purely on the ground that State sovereignty requires
States to hold their own in international fora. This attitude may fre-

38. See U.N. CHARTER art. 13.1.a.
39. Draft Code of Offenses Against Peace and Security of Mankind, U.N. GAOR Int'l Law

Comm. art. 2, at 64-65.
40. Report of the International Law Commission to the General Assembly on the Work of the

1st Session, U.N. GAOR Int'l Law Comm., U.N. Doc. A/CN.4/13 at 21 (1949).
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quently tend to obfuscate the need to take collective international meas-
ures when an issue that requires a certain degree of homogeneity in the
international community arises. Potter observes:

It is a familiar observation of political science that a moderate amount of
homogeneity is indispensable as a basis for law among units of any order.
Some common denominators among nations must be found in the inter-
course among them. If there are no common interests and standards there
can be no legal community .... At this point arises the thought that a sub-
stantial international spiritual unity or community must precede any effec-
tive international organization and the denial that any such thing exists ....
The two elements-spiritual community and practical organization-inter-
act one upon another moreover to produce results not anticipated by an
oversimplified analysis.4 1

The premise that a common denominator between States is essential to
coalesce the States into one conceptual group in implementing interna-
tional regulations is admittedly the starting point. In the final analysis,
the effectiveness of regulation would lie only in adherence by States on a
collective basis. The challenge is therefore to find a common basis that
would add credence to Potter's premise of homogeneity. This basis has
been provided by Wasssenbergh who observes:

To find a solution to conflicts between States with regard to regulation of
international civil aviation and notably between a big and small State, one
should perhaps approach the problem by bearing in mind that the States are
the locum tenentes of their nationals in the international sphere, not only
representing their citizens as a national group but also, and more impor-
tantly, representing each individual as a subject of international society as
well as of his State. In other words, a government must consider the inter-
ests of its citizens also as members of a society beyond that government's
own bounds.42

Wassenbergh's proposal imputes to States an ineluctable international re-
sponsibility towards their citizens, requiring States to align their local pol-
icies to be in consonance with international policy, thereby assuring
citizens a certain participation in the international law making process.
This argument is consistent with the sense of international responsibility
that the United Nations ascribed to itself in recognizing that the role of
international law in international human conduct was primary and above
the authority of States. It also cleverly binds the role of States, as units of
the international order, to the role of international law in the interna-
tional community of States. According to this premise, the right of a car-

41. PITMAN B. POTTER, AN INTRODUCTION TO THE STUDY OF INTERNATIONAL ORGANIZA-

TION (1935).
42. H.A WASSENBERGH, AsPECTS OF AIR LAW AND CIVIL AIR POLICY IN THE SEVENTIES 5

(1970).
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rier to operate air services anywhere in the world and the duty of a State
to enforce international regulations on air safety, security, facilitation,
and airport planning inter alia, may be viewed as internationally recog-
nized and enforceable duties.

One perplexing question that remains unanswered concerns the fact
that States have seemingly regarded ICAO's Annexes to the Chicago
Convention, which are all of a technical nature, as non-binding. The
Standards contained in the Annexes all carry explicit requirements
wherein States "shall" comply with the regulations. Moreover, The Chi-
cago Conference of 1944 (the precursor to the Chicago Convention) ex-
plicitly recognized that ICAO would exercise power over States in
requiring adherence to its regulations in the technical field. In the words
of the delegation of the United States at the Conference:

It is generally agreed that it is true, in the purely technical field, a considera-
ble measure of power can be exercised by, and indeed must be granted to, a
world body. In these matters, there are few international controversies
which are not susceptible of ready solution through the counsel of experts.
For example, it is essential that the signal arrangements and landing practice
at the Chicago Airport for an intercontinental plane shall be similar to the
landing practice at Croydon, or LeBourget, or Prague, or Cairo, or Chung-
king, that a plane arriving at any of these points, whatever its country of
origin, will be able to recognize established and uniform signals and to pro-
ceed securely according to settled practice .... A number of other similar
technical fields can thus be covered; and, happily, here we are in a field in
which science and technical practice provide common ground for all.43

The graphic reflecting the responses of States to the Annexes (which ap-
pears elsewhere in this paper) clearly shows this not to be the case. Over
the years, some States have not even responded with their differences to
the Standards contained in the Annexes.

Annexes are adopted by the Council44 which is appointed by the
ICAO Assembly, the governing body of ICAO. As such, the Annexes
emanate from the highest authority in ICAO. Unfortunately, this status
quo also gives rise to an anomaly where States make their own regula-
tions with regard to international civil aviation and disregard the regula-
tions at the same time (as some States do in disregarding the
requirements of Articles 37 and 38 of the Chicago Convention).

In the North Sea Continental Shelf Case45 the International Court of
Justice (ICJ) held that legal principles incorporated in Treaties, such as
the principle in Article 37 of the Chicago Convention calling for each

1

43. Proceedings of the International Civil Aviation Conference 59, Chicago, Ill.: Nov. 1-Dec.
7 1944, U. S. Gov't Printing Office: Wash. (1948).

44. Chicago Convention, Dec. 7, 1944, art. 54(1), 15 U.N.T.S. 295, 334.
45. 1969 I.C.J. 4, at 41.
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State to Collaborate in securing uniformity in ICAO regulations, become
customary international law by virtue of Article 38 of the 1969 Vienna
Convention on the Law of Treaties. Article 38 recognizes that a rule set
forth in a treaty would become binding upon a third State as a customary
rule of international law if the rule is generally recognized by the States.
Article 37 of the Chicago Convention, which designates ICAO to adopt
international Standards and Recommended Practices (for the common
good of humanity), arguably becomes a principle of customary interna-
tional law, or jus cogens. Obligations arising from jus cogens are consid-
ered applicable erga omnes, which means that States owe a duty of care
to the world at large in adhering to Article 37 of the Convention. The
ICJ in the Barcelona Traction Case held:

[A]n essential distinction should be drawn between the obligations of a State
towards the international community as a whole, and those arising vis a vis
another State in the field of diplomatic protection. By their very nature, the
former are the concerns of all States. In view of the importance of the rights
involved, all States can be held to have a legal interest in their protection;
they are obligations erga omnes.46

The International Law Commission has observed of the ICJ decision,
"[i]n the Court's view, there are in fact a number, albeit limited, of inter-
national obligations which, by reason of their importance to the interna-
tional community as a whole, are - unlike others - obligations in respect
of which all States have legal interest. '47 The views of the ICJ and the
International Law Commission, which have supported the approach
taken by the ICJ, give rise to two possible conclusions relating to jus
cogens and its resultant obligations erga omnes:

1. obligations erga omnes affect all States and thus cannot be made inappli-
cable to a State or group of States by an exclusive clause in a treaty or
other document reflecting legal obligations without the consent of the in-
ternational community as a whole; and

2. obligations erga omnes preempt other obligations which may be incom-
patible with them.

If it can be accepted that a principle of jus cogens creates obligations
erga omnes, it becomes an undeniable fact that Article 37 of the Chicago
Convention could be considered a peremptory norm of international law.

Therefore, it is appropriate to reconsider the legal position of States
in terms of their obligation at international law when it comes to the
States' responsibilities towards the Standards of the Annexes. As men-
tioned, ICAO has proposed numerous practical steps towards achieving

46. Barcelona Traction, Light and Power Company Limited, 1974 I.C.J. 253, at 269-70.
47. Yearbook of International Law Commission, 1976 U.N. GAOR Int'l Law Comm., Vol.

II, Part One at 29, U.N. Doc. A/CN.4/SER.A (1976).
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the enhancement of its Standards in order that a more effective approach
towards encouraging States to comply with the requirements of the Chi-
cago Convention be adopted. The ICAO SAP, which addresses current
challenges posed by civil aviation, is heavily reliant upon the success of
the implementation of these Standards. It is now up to the States them-
selves to consider how they could contribute to ICAO's efforts in this
regard. The importance of the role of States in relation to aviation secur-
ity cannot be over-emphasized.

IV. LEGAL LEGITIMACY OF THE ICAO COUNCIL

The initial issue that has to be addressed when one considers the
legal status of ICAO is whether the Chicago Convention and its Annexes
(which give ICAO the regulatory power) contain provisions which admit
of law making (legislative) powers of ICAO, and if so, to what extent
such law could be promulgated under the Convention. The answer to this
question lies in the extent to which the ICAO Assembly mandates the
Council to exercise its quasi-legislative functions. The words "legislative
power" have been legally defined as "power to prescribe rules of civil
conduct, '48 while identifying law as a "rule of civil conduct." The word
"quasi" is essentially a term that resembles another and classifies it. It is
suggestive of comparative analogy and is accepted as "the conception to
which it serves as an index and its connection with the conception with
which the comparison is instituted by strong superficial analogy or resem-
blance."'49 Therefore, the question stricto sensu, according to the above
definition, is whether the ICAO Council now has power to prescribe rules
of civil conduct (legislative power) or in the least a power that resembles
by analogy the ability to prescribe rules of conduct (quasi-legislative
power). Since legislative power is usually attributed to a State, it would
be prudent to inquire whether the ICAO Council has law making powers
in a quasi-legislative sense. Therefore, all references hereafter that may
refer to legislative powers would be reflective of the Council's law mak-
ing powers in a quasi-legislative sense.

Article 37 of the Convention mandates each contracting State to col-
laborate in securing the highest practical degree of uniformity in regula-
tions, standards, procedures, and organization in relation to international
civil aviation in all matters in which such uniformity will facilitate and
improve air navigation. Article 38 obligates all contracting States to in-
form ICAO immediately if they are unable to comply with any such inter-
national standard or procedure and notify differences between their own

48. Schaake v. Dolly, 118 P. 80, 82 (1911).
49. People v. Bradley, 60 Ill. 390, 402 (1871). See also, BOUVIERS LAW DICTIONARY AND

CONCISE ENCYCLOPEDIA (3d ed., Vol. 11 (1914)).
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practices and those prescribed by ICAO. In the case of amendments to
international Standards, any State which does not make the appropriate
amendment to its own regulations or practices shall give notice to the
Council of ICAO within 60 days of the adoption of the said amendment
to the international Standard or indicate the action which that State pro-
poses to take.

Article 54(1) of the Chicago Convention prescribes the adoption of
international SARPs and their designation in Annexes to the Conven-
tion, while notifying all contracting States of the action taken. The adop-
tion of SARPs was considered a priority by the ICAO Council in its
Second Session (September 2 - December 12, 1947)50 which attempted to
obviate any delays to the adoption of SARPs on air navigation as re-
quired by the First Assembly of ICAO. SARPs inevitably take two
forms: 1) a negative form that States shall not impose more than certain
maximum requirements; and 2) a positive form that States shall take cer-
tain steps as prescribed by the ICAO Annexes. 51

The element of compulsion that has been infused by the drafters of
the Convention is compatible with the "power to prescribe rules of civil
conduct" on a stricto sensu legal definition of the words "legislative
power" as discussed above. There is no room-for doubt that the 18 An-
nexes to the Convention or parts thereof lay down rules of conduct both
directly and analogically. In fact, there is a conception based on a foun-
dation of practicality that ICAO's international Standards that are identi-
fied by the words "contracting States shall" have a mandatory flavor
(reflected by the word "shall"). At the First Session of the ICAO Assem-
bly, the adoption of Assembly Resolution A1-31 52 confirmed the
mandatory nature of a Standard with the definition contained therein:

"Standard" means any specification for physical characteristics, configura-
tion, material, performance, personnel or procedure, the uniform application
of which is recognized as necessary for the safety or regularity of interna-
tional air navigation and to which Contracting States will conform in accord-
ance with the Convention; in the event of impossibility of compliance,
notification to the Council is compulsory under Article 38 of the
Convention.

Recommended Practices identified by the words "contracting States
may" have only an advisory and recommended connotations (reflected by
the word "may"). The same Assembly Resolution adopted the following
definition:

"Recommended Practice" means any specification for physical characteris-

50. Proceedings of the Council 2nd Session, Sep. 2 - Dec. 12, 1947, Doc 7248-C/839 at 44-45.
51. Annex 9 to Chicago Convention, ICAO, Facilitation Foreword, 9th ed. (1990).
52. ICAO Doc. 7670 Vol 1.
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tics, configuration, material, performance, personnel or procedure, the uni-
form application of which is recognized as desirable in the interest of safety,
regularity or efficiency of international air navigation, and to which Con-
tracting States will endeavour to conform in accordance with the
Convention.

Although the Assembly Resolution adopted this definition, it is interest-
ing that at least one ICAO document 53 requires States under Article 38 of
the Convention to notify ICAO of all significant differences from both
Standards and Recommended Practices, thus making all SARPs regula-
tory in nature.

The above definitions were later confirmed as valid by Appendix E
to Assembly Resolution A15-6 at the ICAO Assembly's 15th Session held
in Montreal in June/July 1965. This Resolution called for a high degree of
stability so that Contracting States could achieve the necessary stability in
their national regulations relating to international air navigation. An-
other factor which the Assembly took into account when considering the
role of SARPs was that in fixing the dates for their application, the As-
sembly laid down the requirement that sufficient time should be given for
States to complete arrangements that are necessary for the implementa-
tion of SARPs and change their national regulations accordingly.

Other measures were taken by the ICAO Assembly at its 15th Ses-
sion to ensure the implementation of SARPs. These measures addressed
the financial and procedural problems that most States faced in the im-
plementation of these provisions. Consequently, the Assembly estab-
lished principles that were calculated to facilitate the implementation by
States of SARPS. The States were requested to adapt their procedures
accordingly to ensure the implementation of SARPS, thereby ensuring
secure, safe, and regular air services.54 Consideration was also given to
the possibility that some States would find it difficult to keep their na-
tional regulations and operating instructions up to date with the Annexes.
The Assembly therefore requested Council to seek measures to facilitate
the task of States in instituting ICAO practices and procedures at their
operating installations. For this purpose, the Assembly also authorized
the Council to deviate from present policies and practices relative to the
content, applicability, and amendment of the Annexes if the Council
found such deviation unavoidable in order to accomplish the objective.

It is clear that in adopting the Annexes and including in them
SARPs, the ICAO Assembly has ensured that the Council follows estab-
lished customary practice at international law to ensure that SARPs had
the effect of legal principles. The ICAO Assembly did so by making in-

53. Aeronautical Information Services Manual, ICAO Doc. 8126-0 AN/872/3.
54. ICAO Doc. 8528 A15-P/6.
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roads into the laws of States and introducing a uniform regulatory struc-
ture within a particular community of States.

Another strong factor that reflects the overall ability and power of
the Council to prescribe civil rules of conduct (and therefore legislate) on
a strict interpretation of the word is that in Article 22 of the Convention
each contracting State agrees to adopt all practical measures through the
issuance of special regulations or otherwise to facilitate and expedite air
navigation. It is clear that this provision can be regarded as an incontro-
vertible rule of conduct that responds to the requirement in Article 54(1)
of the Convention. Further, the mandatory nature of Article 90 of the
Convention, that an Annex or amendment thereto shall become effective
within three months after it is submitted by the ICAO Council to con-
tracting States, is yet another endorsement of the power of the Council to
prescribe rules of State conduct in matters of international civil aviation.
A fortiori, it is arguable that the Council is seen not only to possess the
attribute of "jurisfaction" (the power to make rules of conduct) but also
"jurisaction" (the power to enforce its own rules of conduct). "Jurisca-
tion" can be seen where the Convention obtains the undertaking of con-
tracting States not to allow airlines to operate through their air space if
the Council decides that the airline concerned has not conformed to a
final decision rendered by the Council on a matter that concerns the op-
eration of an international airline. 55 This is particularly applicable when
such airline is found not to conform to the provisions of Annex 2 to the
Convention that derives its validity from Article 12 of the Convention
relating to rules of the air.56 In fact, it is relevant that Annex 2 (the re-
sponsibility for the promulgation of which devolves upon the Council by
virtue of Article 54(1)) sets mandatory rules of the air, making the exist-
ence of the legislative powers of the Council an unequivocal and irrefuta-
ble fact.

Academic and professional opinion also favors the view that in a
practical sense, the ICAO Council does have legislative powers. Profes-
sor Michael Milde says:

The Chicago Convention, as any other legal instrument, provides only a gen-
eral legal framework which is given true life only in the practical implemen-
tation of its provisions. Thus, for example, Article 37 of the Convention
relating to the adoption of international standards and recommended proce-
dures would be a very hollow and meaningless provision without active in-
volvement of all contracting States, Panels, Regional and Divisional

55. Convention on International Civil Aviation, Dec. 7, 1994, art. 86, 15 U.N.T.S. 295
56. Convention on International Civil Aviation, Dec. 7, 1994, art. 12, 15 U.N.T.S. 295 (stipu-

lating that over the high seas, the rules in force shall be those established under the Convention,
and each contracting State undertakes to insure the prosecution of all persons violating the ap-
plicable regulations).
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Meetings, deliberations in the Air Navigation Commission and final adop-
tion of the standards by the Council. Similarly, provisions of Article 12 re-
lating to the rules of the air applicable over the high seas, Articles 17 to 20
on the nationality of aircraft, Article 22 on facilitation, Article 26 on the
investigation of accidents, etc., would be meaningless without appropriate
implementation in the respective Annexes. On the same level is the provi-
sion of the last sentence of Article 77 relating to the determination by the
Council in what manner the provisions of the Convention relating to nation-
ality of aircraft shall apply to aircraft operated by international operating
agencies.

5 7

Professor Milde concludes that ICAO has regulatory and quasi-legislative
functions in the technical field and plays a consultative and advisory role
in the economic sphere. 58 A similar view had earlier been expressed by
Buergenthal who states:

the manner in which the International Civil Aviation Organization has exer-
cised its regulatory functions in matters relating to the safety of international
air navigation and the facilitation of international air transport provides a
fascinating example of international law making ... the Organization has
consequently not had to contend with any of the post war ideological differ-
ences that have impeded international law making on politically sensitive
issues.

59

Paul Stephen Dempsey endorses in a somewhat conservative manner, the
view that ICAO has the ability to make regulations when he states:

In addition to the comprehensive, but largely dormant adjudicatory and en-
forcement jurisdiction held by ICAO under Articles 84-88 of the Chicago
Convention, the agency also has a solid foundation for enhanced participa-
tion in economic regulatory aspects of international aviation in Article 44, as
well as the Convention's Preamble. 60

Another significant attribute of the legislative capabilities of the
ICAO Council is the Council's ability to adopt technical standards as An-
nexes to the Convention without going through a lengthy process of rati-
fication. 61 Eugene Sochor refers to the Council as a powerful and visible
body in international aviation.62 It is interesting, however, that although
by definition the ICAO Council has been considered by some as unable

57. Michael Milde, The Chicago Convention: After Forty Years, IX ANNALS AIR AND SPACE

LAW 119, 126 (1984). See also JACOB SCHENKMAN, INTERNATIONAL CIVIL AVIATION ORGANI-

ZATION 163 (1955).
58. Id. at 122.
59. T. BUERGENTHAL, LAW MAKING IN THE INTERNATIONAL CIVIL AVIATION ORGANIZA-

TION 9 (1969).
60. PAUL STEPHEN DEMPSEY, LAW AND FOREIGN POLICY IN INTERNATIONAL AVIATION

302 (1987).
61. EUGENE SOCHOR, THE POLITICS OF INTERNATIONAL AVIATION 58 (1991).
62. Id.
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to deal with strictly legal matters since other important matters come
within its purview, 63 this does not derogate the compelling facts that re-
flect the distinct law making abilities of ICAO. Should this not be true,
the functions that the Convention assigns to ICAO in Article 44, that
ICAO's aims and objectives are "to develop the principles and techniques
of international air navigation and to foster the planning and develop-
ment of international air transport," would be rendered destitute.

The above discussion makes it clear that the Chicago Convention,
through the Assembly and Council of ICAO (legitimately and according
to customary international law), has created a regulatory framework
through its Annexes to legally implement its policy. The measures taken
by the Assembly in promulgating the SARPs of ICAO in order that
States may not find practical and philosophical difficulties in implement-
ing such, together with the fact that the 18 Annexes ensure the establish-
ment of a uniform regulatory structure in international civil aviation (thus
bringing ICAO member States under one regulatory umbrella), is typical
of the principles of customary international law. In the face of such com-
pelling evidence, the fact that Article 54(1) of the Chicago Convention
provides that the Annexes are named as such for convenience becomes
irrelevant.

V. A REVISION OF THE CONCEPT OF SOVEREIGNTY

In keeping with emerging trends in civil aviation, a radical look at
State sovereignty would have to be taken if other legal measures towards
curbing terrorism are to be pursued. As Jennings stated in 1945, during
the first decade of aviation:

there were three principle schools of thought: the first held that this airspace,
like the airspace over the open sea, was entirely free; the second held that it
was subject to the territorial sovereignty of the subjacent state, the third held
that there was a lower zone subject to absolute sovereignty and an upper
zone of free airspace. 64

The second view has held ground over the last 50 years, bringing with
it the strong conviction of States that they are masters of their own
destiny even in international policy making and issues involving interna-
tional crimes. Ironically, jurists and courts have not endorsed this deep
seated reliance by States on their sovereignty.

63. Alexander Tobolewski, ICAO's Legal Syndrome..., 1V ANNALS AIR AND SPACE L. 349,
359 (1979).

64. R.Y. Jennings, International Civil Aviation and the Law, BRIT. Y.B. OF Irr'L L. 191, 194.
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VI. AN INTERNATIONAL CRIMINAL COURT

An insurmountable problem in international criminal justice is the
question "before what court and according to what law should an individ-
ual who has committed an international crime be tried?" There are two
possibilities:

a) an individual criminal may remain at large and unpunished; and
b) an international criminal may be tried by the court of any State which can

bring him physically within its jurisdiction.

The former reflects the present ludicrous state of international criminal
law. The latter brings to bear the reversal of established international
law, as was seen in the dangerous precedent created in the extradition
from Argentina to Israel of war criminal Eichmann and his trial in Israel
for international crimes. 65 This would create international "vigilantes."

The inherent defect in the application of municipal law to interna-
tional crimes lies in the fact that a host of municipal courts, adjudicating
on different or separate instances of criminality, may find difficulties in
maintaining uniformity in application and interpretation. Uniformity of
formulation could only be achieved if States followed an authoritative
text when incorporating international criminal law into their municipal
systems. Although this may be possible, it would certainly be a tedious
and devious process. A more expedient method would be for States to
except such a text in the form of an international code or convention, to
be administered by one international body on the principle of interna-
tional citizenship of people, irrespective of their nationality. To achieve
this goal, the concept of State sovereignty as it exists today has to be
revisited along the lines of the foregoing discussion.

Another factor that has to be taken into account in the creation of an
international court of criminal justice is that, as a condition precedent,
States should form a consensus on definitions relating to critical terminol-
ogy. For instance, an international crime would have to be clearly de-
fined and universally agreed upon. The word "aggression" would also
have to be clearly spelled out.

During the Second World War the idea of an international criminal
court gained increasing significance. It is not often realized how much
effort was devoted to the practicalities of the creation and organization of
such a court. The work of a number of official and unofficial bodies 66

paved the way for the deliberations of the International Conference on

65. See L.C. Green, The Eichman Case, 23 MOD. L. REV. 507-09 (1968).
66. Such as the London International Assembly created in 1941 by Viscount Cecil of

Chelwood under the auspices of the League of Nations Union; the International Commission for
Penal Reconstruction and Development organised at Cambridge in 1941; and the United Na-
tions War Crimes Commission set up in 1943.
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Military Trials which resulted in the establishment of the International
Military Tribunal at Nuremberg.67

Although the International Military Tribunal, functus officio, ceased
to exist, the question of the creation of an international criminal court
was actively pursued by the United Nations. It was raised in connection
with the formulation of the Nuremberg principles in 194868 and with the
genocide Convention. 69 The General Assembly eventually invited the In-
ternational Law Commission to investigate the desirability and possibility
of the creation of a international criminal court.70 Although this task was
successfully completed, the matter went no further. In 1954, the General
Assembly resolved that considering the relationship between the ques-
tion of the definition of aggression, the draft code of offenses against the
peace and security of mankind, and the creation of an international crimi-
nal court, further discussion of an international criminal court should be
deferred until the other two matters had been settled. The General As-
sembly reaffirmed this view in 1957. This ambivalence on the part of the
United Nations reflects that as long as the solution of the problem of
defining aggression remains a condition precedent to the creation of an
international criminal court, no further progress will be made.

The formation of an international court may based on the simplistic
truism that as there are international crimes, so should there be an inter-
national court of justice to adjudicate on those crimes. States should, in
this context, adopt a more universal attitude that recognizes the following
premise: "international law pierces national sovereignty and presupposes
that statesmen of the several States have a responsibility for international
peace and order as well as their responsibilities to their own States. '71

The fact that the successful formation of such a court is possible may
be attenuated from the existence of the International Court of Justice and
the successful conclusion of the Nurembourg trials at the Nurembourg
Tribunal. It cannot be denied that at Nurembourg, agreement was
reached by lawyers from nations whose legal systems, philosophies, and
traditions differed widely. They circumvented technical difficulties at the
trials with "a minimum of goodwill and common sense."'72

The philosophy of the court should be totally flavored with interna-

67. See R.H. JACKSON, INTERNATIONAL CONFERENCE ON MILITARY TRIALS, U.S. DEP'T OF

STATE, PUB. No. 3080, 18 (1945).
68. See Historical Survey of the Question of International Criminal Jurisdiction, U.N. Doc.

A/CN.4/7/Rev.1, at 25 et seq.
69. TWo draft statutes for courts were produced, see id. at 30-46, 120-47.
70. Id. at 5-6, 44-46.
71. See R.H. JACKSON, INTERNATIONAL CONFERENCE ON MILITARY TRIALS, U.S. DEP'T OF

STATE, PUB. No. 3080, Preface at ix (1945).

72. G. SCHWARZENBERGER, INTERNATIONAL LAW AND TOTALITARIAN LAWLESSNESS 76
(1943).
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tional interests, as opposed to national interests. Therefore, prosecution
should not be relegated to a national entity or authority, Prosecution
should be left to an international authority such as the United Nations.

Judges of the court should be selected from jurists worldwide, as in
the procedure followed in the election of Judges to the International
Court of Justice. A rigid screening system would have to be built into the
rules of the court to obviate adjudication of issues which are of a tenden-
tiously political nature. An international convention or code should gov-
ern such principles as custody of offenses pending trial, whereby
Contracting States would guarantee to arrest criminals and deliver them
for trial.

VII. AN INTERNATIONAL CONVENTION/CODE

One of the responsibilities that would devolve upon the international
community towards developing an international convention or code
would be to revisit the Bonn Declaration, with a view to expanding its
scope to cover acts other than hijackings or unlawful seizure or control of
aircraft. The Bonn Declaration is the only instrument to date which has
infused a reasonable element of compulsion that would effectively deal
with the threat of terrorism and unlawful interference with civil aviation
in an international perspective.

An international convention should also include elements such as
those incorporated in the Tokyo Summit Statement in International Ter-
rorism of May 1986, whereby States' parties agreed:

a) to refuse to export arms to States which sponsor or support terrorism;
b) to enforce stringent limits on activities and size of diplomatic and consu-

lar missions and other official bodies overseas of States which engage in
or condone criminal activities; and

c) to introduce stringent and improved extradition procedures within the
process of law for bringing to trial those who have perpetrated acts of
terrorism.

The convention or code should, in addition, enforce the following:

a) introduction and implementation of strict visa and immigration require-
ments and procedure in respect of materials of States which support,
sponsor or condone terrorism;

b) monitoring all persons, including those of the diplomatic corps, who have
been expelled or excluded from States on suspicion of involvement in
international terrorism and refusing to let them enter those States;

c) establishing multilateral, plurilateral and bilateral liaison and co-opera-
tion of police authorities, security and military authorities of States;

d) in the light of the foregoing discussion on ICAO's role in aviation secur-
ity, strengthening ICAO's regulatory role in the promulgation and dis-
seminating SARPs and requiring States' compliance thereof;

19981

37

Abeyratne: Some Recommendations for a New Legal and Regulatory Structure for

Published by Digital Commons @ DU, 1998



152 Transportation Law Journal [Vol. 25:115

h) providing adequate sanctions against States who fail to comply with
SARPs of ICAO related to aviation security; and

i) recognizing the judicial nature of the ICAO Council within the parame-
ters of the Chicago Convention.

VIII. CONCLUSION

The offense of unlawful interference with civil aviation should be ad-
dressed on the basis that individuals have international duties which tran-
scend the national obligations of obedience imposed by an individual
State. By the same token, it must also mean that individual States owe
their citizens and the world at large a responsibility for maintaining world
security. The philosophy of these two premises has to be vigorously em-
ployed in bringing to fruition the above measures. It is only then that a
substantial legal contribution could be made to the controlling of this
offense.
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