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11 Aboriginal title and oceans
policy in Canada

Diana Ginn

Introduction

The Oceans Act' of Canada sets out a broad framework for the unified man-
agement of Canada’s oceans based on an ecosystem approach. In particular,
the Oceans Act calls on the Minister of Fisheries and Oceans to lead and facili-
tate the development of a national strategy to guide the management of
Canada’s estuarine, coastal and marine ecosystems.” The Oceans Act also
reflects awareness that aboriginal rights may affect the development or
implementation of policy surrounding oceans management. For example, s.
2(1) of the Act states that “. .. nothing in this Act shall be construed so as to
abrogate or derogate from any existing aboriginal and treaty rights of the
aboriginal peoples under section 35 of the Constitution Act, 1982.”> The
Oceans Act also provides for collaboration with aboriginal organizations® in
the development and implementation of a national strategy and plans for
integrated management of all activities affecting estuarine, coastal and
marine waters, and provides for the possibility of aboriginal participation on
certain advisory or management bodies,’” thus creating an opportunity for
aboriginal input into Canada’s ocean policy in the future.

The extent and nature of the interaction between aboriginal rights and
oceans policy may depend on a number of factors, both political and legal.
Political factors include the extent to which successive federal governments
perceive it to be feasible or necessary to incorporate the recognition of abo-
riginal interests into oceans policy in light of the collaboration envisaged by
the Act. Legal considerations include the kinds of aboriginal rights that
Canadian courts may be willing to recognize in relation to ocean areas and
how courts interpret and apply the tests which have been developed regard-
ing governmental justification of infringements of aboriginal rights.

This chapter focuses primarily on the first of these legal issues by asking
whether the doctrine of aboriginal title® could be applied to the seabed.’
How Canadian courts might reconcile claims of aboriginal title in the
seabed with common law rights of fishing and navigation, as well as the
international right of innocent passage, is uncertain; however, while it is dif-
ficule to offer definitive conclusions, it is possible that the doctrine of
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aboriginal title could be applied at least with regard to the seabed beneath
Canada’s territorial waters. The possible application of aboriginal title to an
area of seabed, when taken in conjunction with the collaboration already
required by the Oceans Act, makes it clear that the participation of First
Nations will be an important element of the implementation of an oceans
strategy.

Aboriginal title

The starting point for any discussion of aboriginal rights in Canada is s.
35(1) of the Constitution Act, which states that “[elxisting treaty and aborigi-
nal rights are hereby recognized and affirmed.” Canadian courts have made it
clear that the term “aboriginal rights” encompasses a range of different
rights, including:

e title to the land itself;

* site-specific aboriginal rights where exercise of the right is tied to a
particular piece of land, although the community does not hold aborigi-
nal title to that land (for instance, the right to hunt or fish in a particu-
lar area); and,

e aboriginal rights to carry out certain activities that are not linked to any
particular area.?

Source of aboriginal title

The first decision in Canadian law that commented on the source of aborigi-
nal title (or “Indian title” as it was referred to at that time) was Sz
Catharine's Milling and Lumber Co. v. The Queen.” The issue in that case was
whether, on the surrender of Indian title, the underlying fee simple lay with
the federal or provincial Crown. In the course of deciding in favor of the
provincial Crown, the Privy Council referred to the Royal Proclamation of
1763'° as the basis of Indian title.

Modern Canadian jurisprudence on aboriginal title begins with the 1973
Supreme Court of Canada decision in Calder v. British Columbia (Attorney-
General)."' Six of the seven justices of the Supreme Court who heard Calder
addressed the substantive issues, and all of these six accepted that the area
claimed had been inhabited by the claimants and their ancestors “since time
immemorial.”"? The Court made it clear that aboriginal title did not have its
primary source in any document or agreement and instead characterized abo-
riginal title as flowing from historic occupation and use of the land: “when
settlers came, the Indians were there, organized in societies and occupying
the land as their forefathers had done for centuries.”"

Subsequent cases have accepted the Calder principle that aboriginal title
is inherent. The most recent and comprehensive Supreme Court analysis on
aboriginal title is the 1997 decision in Delgamuukw v. British Columbia." In
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that case, two First Nations claimed aboriginal title to over 58,000 square
miles in British Columbia. Because of deficiencies in the pleadings and
errors in the trial judge’s assessment of the evidence, the Court held that a
new trial would be needed to determine the claim for aboriginal title;
however, the Court went on to describe, among other things, the nature of
aboriginal title, and the tests for establishing and justifying an infringement
of aboriginal citle, so as to give guidance to the lower courts. In
Delgamunkw, Lamer CJC confirmed that aboriginal title flows from “the
prior occupation of Canada by aboriginal peoples” but also identified a
second source for aboriginal rights; that is, “the relationship between
common law and pre-existing systems of aboriginal law.”'®

Nature of aboriginal title

The Canadian law on the nature of aboriginal title has also evolved since Sz.
Catharine’s Milling. In that case, the Privy Council made its now-famous
remark that “the tenure of the Indians was a personal and usufructuary
right, dependent on the goodwill of the Sovereign,”"” thus indicating that
aboriginal title is not a right in the land itself. This is no longer the law
today, however. In Calder, neither Judson nor Hall JJ. actempted to describe
in any detail the exact nature of aboriginal title, but Judson J. suggested
that “. .. it does not help one in the solution to this problem to call it a ‘per-
sonal and usufructuary right’.”*® Justice Hall did set out three characteristics
that are still part of the doctrine of aboriginal title: aboriginal title is not the
same as a title in fee simple; aboriginal title exists in conjunction with the
underlying “paramount” title of the Crown; and aboriginal title is inalien-
able except to the Crown." In the 1983 Supreme Court of Canada decision
of R. v. Guerin,® Dickson J. described aboriginal title as a “legal right to
occupy and possess certain lands, the ultimate title to which is in the
Crown,”*'and as a sui generis title which cannot be transferred to anyone
except the Crown.”

Delgamunkw contains an extensive discussion of the nature of aboriginal
title. The claimants in Delgamunkw characterized aboriginal title as “tanta-
mount to an inalienable fee simple”*® while the provincial government char-
acterized it as no more than a collection of aboriginal rights to engage in
specific activities, or, at most “the right to exclusive use and occupation of
land in order to engage in those activities which are aboriginal rights them-
selves. . ..”** According to Lamer CJC, who wrote the leading opinion:?

The content of aboriginal title, in fact, lies somewhere between these posi-
tions. Aboriginal title is a right in the land, and as such, is more than the
right to engage in specific activities which may be themselves aboriginal
rights. Rather, it confers the right to use land for a variety of activities,
not all of which need be aspects of practices, customs and traditions which
are integral to distinctive cultures of aboriginal societies.”
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Elsewhere in Delgamuukw, Lamer CJC reiterated that aboriginal title is a
proprietary interest in land rather than a mere license to use and occupy, and
that “the Privy Council’s choice of terminology in St. Catharine'’s Milling is not
particularly helpful to explain the various dimensions of aboriginal title.”*” In
keeping with previous case law, Delgamunkw also held that aboriginal title
exists in conjunction with an underlying fee simple in the Crown. Lamer CJC
went on to describe aboriginal title as sui generis in a number of ways:

e The source of aboriginal title lies in the “prior occupation of Canada by
aboriginal peoples” and in “the relationship between common law and
pre-existing systems of aboriginal law.”*

e “[Tlts characteristics cannot be completely explained by reference either
to the common law rules of real property or to the rules of property
found in aboriginal legal systems. As with other aboriginal rights, it
must be understood by references to both common law and aboriginal
perspectives.”*

e Aboriginal title is inalienable except to the Crown.”'

e Aboriginal title is held communally.*?

e The activities that may be carried out on aboriginal title land are not
limited to traditional uses; however, such land cannot be used in ways
that are “irreconcilable with the nature of the community’s attachment
to the land.”*® This was described by Lamer CJC as an “inherent” limit,
which distinguishes aboriginal title from fee simple. On this point,
Lamer CJC added that if a First Nation community wished to use its
land in a way that is incompatible with this restriction, it must surren-
der the land to the Crown in exchange for valuable consideration.*

Proof of aboriginal title

The decision of Lamer CJC in Delgamunkw also discussed how the existence of
aboriginal title is to be proved. The test was set out by Lamer CJC as follows:

In order to establish a claim to aboriginal title, the aboriginal group
asserting the claim must satisfy the following criteria:

i the land must have been occupied prior to sovereignty,

ii if present occupation is relied on as proof of occupation pre-
sovereignty, there must be a continuity between present and pre-
sovereignty occupation, and

at sovereignty that occupation must have been exclusive.*

—

i1

Extinguishment of aboriginal title

Once aboriginal title is established, the next issue becomes whether the
claimants still hold aboriginal title to the area in question, or whether that
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title has been lawfully extinguished, either unilaterally by the Crown or bilater-
ally through a treaty or land claims agreement. The burden of proving extin-
guishment falls on the party disputing the claim to title.*® The assumption that
aboriginal title could be extinguished is clear in 8z. Catharine's Milling, with its
description of aboriginal title as “dependent on the goodwill of the Sover-
eign.”’ In Delgamunkw, the Supreme Court held that since the advent of s.
35(1) of the Constitution Act, 1982, aboriginal title can no longer be unilaterally
extinguished, although it can still be surrendered to the federal Crown in a land
claims agreement. From the time of Confederation until 1982, only the federal
Crown had the power to extinguish aboriginal title.”® This flows from the fact
that s. 91(24) of the Constitution Act, 1867%° provides exclusive legislative juris-
diction with regard to “Indians and lands reserved for the Indians” to the
federal government. In the pre-Confederation period, the authority to extin-
guish would have rested with the British Crown, whether that authority was
exercised directly or delegated to colonial governments.

A clear and plain intent to extinguish must be shown"’ before a court will
accept that a particular piece of pre-1982 federal legislation or particular
pre-1982 actions of the federal government had the effect of unilaterally
extinguishing aboriginal title. Specifically, Lamer CJC stated in Delgamuukw
that “[wlhile the requirement of clear and plain intent does not, perhaps,
require that the Crown ‘use language which refers expressly to its extin-
guishment of aboriginal rights’ . . . the standard is still quite high.”*

Regulation and justification

The recognition of aboriginal rights in s. 35(1) of the Constitution Act, 1982
has been interpreted by the Supreme Court to mean that government actions
can only limit aboriginal rights when those actions can be justified. The
analysis regarding which limitations will be allowed is a two-step process,
involving tests for infringement and tests for justification.

If a First Nation wishes to argue that a particular governmental action
infringes an aboriginal right, the First Nation must first show that the
action interferes with that right. The court will consider such factors as
whether the limitation is unreasonable, whether the limitation imposes
“undue hardship” on the aboriginal people affected, and whether the limita-
tion denies the holder of the right the “preferred means” of exercising the
right.” Where an interference is established, a prima facie infringement
exists and the onus shifts to the Crown to demonstrate that the infringement
is justified. In an earlier case involving fishing rights, R. v. Sparrow, the
Supreme Court of Canada set out a two-part test for justification: the legis-
lative objective must be valid, and applying the legislation must be in
keeping with the honor of the Crown. The Court also noted that the justifi-
cation may place a “heavy burden” on the Crown.*

In Delgamunkw, Lamer CJC discussed the Sparrow test in the context of
aboriginal title. Lamer CJC made it clear that provincial as well as federal
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legislation may be seen by the courts as justifiably infringing aboriginal
title.™ He also stated that in order for legislation which limits aboriginal
title to be considered compelling and substantial, the legislative objective
must be related to “the recognition of the prior occupation of North
America by Aboriginal peoples or ... the reconciliation of aboriginal prior
occupation with the assertion of the sovereignty of the Crown.”® It was sug-
gested by Lamer CJC that:

the range of legislative objectives that can justify the infringement of
aboriginal title is fairly broad ... In my opinion, the development of
agriculture, forestry, mining, and hydroelectric power, the general eco-
nomic development of the interior of British Columbia, protection of
the environment or endangered species, the building of infrastructure
and the settlement of foreign populations to support those aims, are the
kinds of objectives that are consistent with this purpose, and in prin-
ciple, can justify the infringement of aboriginal title. Whether a
particular measure or government act can be explained by reference to
one of those objectives, however, is ultimately a question of fact that
will have to be examined on a case-by-case basis.

The degree and kind of consultation required will be very dependent on
the circumstances, and could range all the way from showing that the
government had the “full consent of an aboriginal nation”" to merely
showing that it had discussed decisions affecting aboriginal title land with
the relevant First Nation. There are a range of possibilities between these
two extremes, and Lamer CJC gave an example of an intermediate point on
the spectrum: a requirement that First Nations be involved in making
decisions regarding the land. It was also stated by Lamer CJC in Delga-
munkw that because there is an “inescapable economic aspect” to aboriginal
title, the Crown’s “duty of honour and good faith” means “compensation
will ordinarily be required where aboriginal title is infringed.”*

Oceans management policy

Application of the doctrine of aboriginal title to the seabed

Having outlined the basic contours of the doctrine of aboriginal title, it is
now possible to consider the applicability of that doctrine in the context of
the seabed. Where the fee simple to subaquatic land lies with the Crown, it
seems logical that this land, like terrestrial areas, could be subject to aborig-
inal title; in fact one of the sui generis aspects of aboriginal title is that it
exists as a burden or limitation on the underlying Crown title. Therefore it
must first be determined in Canada whether the Crown itself is seen as
holding title to the land beneath its territorial waters.
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Title below the low water mark

In the 1876 English case of R. v. Keyn, it was held the Court did not have
jurisdiction over an offence committed on a foreign ship in waters within
three miles of the English coast. According to the majority, the “dominion”
of the common law

extends no further than the limits of the realm. In the reign of Richard
II the realm consisted of the land within the bodies of the counties. All
beyond the low water mark was part of the high seas. At that period the
three-mile radius had not been thought of. International law . .. cannot
enlarge the area of our municipal law, nor could treaties with all the
nations of the world have that effect. That can only be done by an Act of
Parliament. As no such Act has been passed, it follows that what was
out of the realm then is out of the realm now . .. Therefore, although, as
between nation and nation, these waters are British territory, as being
under the exclusive dominion of Great Britain, in judicial language they
are out of the realm and any exercise of criminal jurisdiction over a
foreign ship must in my judgment be authorized by an Act of Parlia-
ment.”

Although Keyn was not universally accepted at the time as having settled
the issue of title to the seabed,” in Reference Re: Qwnership of Offshore Mineral
Rights, the Supreme Court of Canada accepted R. v. Keyn as representing the
law in Canada. As set out in the passage quoted above, however, the Court
in Keyn acknowledged that the Crown could, by way of legislation, extend
its title beyond the low water mark.

Arguably, this is what Canada has done by way of the Oceans Act, which
states:

s.7 For greater certainty, the internal waters of Canada and the territo-
rial sea of Canada form part of Canada.

s.8(1) For greater certainty, in any area of the sea not within a
province, the seabed and subsoil below the internal waters of Canada
and the territorial sea of Canada are vested in Her Majesty in right of
Canada.

Certainly this language of vesting is very much the language of real
property law.

If sections 7 and 8 of the Oceans Act vest the radical fee simple in the
federal Crown, this may permit the recognition of aboriginal title in the
seabed. Aboriginal title has been described by the Supreme Court of Canada
as flowing from continued use and occupation of the land since the time of
British sovereignty, and from the relationship between aboriginal systems of
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law and the common law. On its face, nothing about this aspect of the doc-
trine of aboriginal title is inconsistent with a First Nation being able to
claim aboriginal title in the seabed. The Delgamuunkw decision did not,
however, deal directly, or even indirectly, with the question of whether the
test enunciated for establishing aboriginal title applies equally to submerged
lands. In addition to evidentiary hurdles relating to physical possession, the
courts will have to determine whether the notion of aboriginal title to the
seabed can co-exist with the right of innocent passage at international law,
or with established common law principles, such as the public rights of
fishing and navigation.

Although the applicability of aboriginal title to the seabed has not been
decided by a Canadian Court, the High Court of Australia has held that an abo-
riginal title claim could not be made to the seabed,’’ noting that recognition of
exclusive aboriginal title in the seabed would conflict with the international
right of innocent passage and domestic public rights of fishing and navigation.’
More recently, however, the New Zealand Court of Appeal has acknowledged
the potential for aboriginal title to exist in the foreshore and adjacent seabed.”

International law

One might argue that the Oceans Act cannot be read as vesting title in the
Crown (therefore precluding an aboriginal title claim), because any notion of
title in the seabed is irreconcilable with the fact that, in international law,
foreign vessels have a right of innocent passage through the territorial seas of
other nations. Thus in Yarmirr, the High Court of Australia held that “[als a
matter of international law, the right of innocent passage is inconsistent
with any international recognition of a right of ownership by the coastal
state of territorial waters.””® International law, however, has come to view
the land beneath a coast’s territorial waters as forming part of that state’s
territory in the same manner as does the land above water.”

If international law is willing to accept radical Crown title in the seabed
as co-existing with the right of innocent passage, then presumably aborigi-
nal title could also co-exist with the right of innocent passage, given that
aboriginal title encompasses a more limited set of rights than does Crown
title. True, in Delgamuukw, Lamer CJC describes aboriginal title as includ-
ing the right to exclude others; however, this characterization of aboriginal
title is not necessarily irreconcilable with the right of innocent passage. The
fact that a form of title is seen as encompassing a right to exclude others
cannot be automatically incompatible with the international right of inno-
cent passage, since Crown title itself carries with it notions of exclusivity. A
key component of both state and private ownership is the power to exclude
others except where that power is otherwise limited by law.”® Where this
right to exclude is curtailed with regard to the underlying radical title of the
Crown, it seems logical that any aboriginal title that exists as a burden on
that radical title would be similarly curtailed.
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When the international law perspective is taken in conjunction with the
wording of sections 7 and 8 of Canada’s Oceans Act, there seems to be an
argument for saying that both international and Canadian law recognize the
federal Crown as holding title to the seabed beneath Canada’s territorial
waters, although this title is subject to the international right of innocent
passage. If that is so, then we are one step closer to saying that the doctrine
of aboriginal title (subject to the right of innocent passage) could be applied
to the seabed.

While the existence of underlying Crown title and the possibility of
reconciling ownership with the international right of innocent passage are
necessary prerequisites, these alone do not, however, allow for the conclusion
that aboriginal title could exist in the seabed. There is a further argument,
which also relates to Lamer CJC’s description of aboriginal title as “exclus-
ive,” that must be explored; that is, can exclusivity be reconciled with
common law rights of navigation and fishing?

Common law rights of public navigation and fishing

Since the time of the Magna Carta, English common law has recognized
public rights of fishing and navigation in tidal waters. Further, in Gladstone
the Supreme Court of Canada stated, with regard to aboriginal fishing
rights, that:

the aboriginal rights recognized and affirmed by s. 35(1) exist within a
legal context in which, since the time of the Magna Carta, there has
been a common law right to fish in tidal waters that can only be abro-
gated by the competent legislation ... While the elevation of common
law rights to constitutional status obviously has an impact on the public
common law rights to fish in tidal waters, it was surely not intended
that, by the enactment of s. 35(1), those common law rights would be
extinguished in cases where an aboriginal right to harvest fish commer-
cially existed . .. (I)t was not contemplated by Sparrow that the recogni-
tion and affirmation of aboriginal rights should result in the common
law right of public access in the fishery ceasing to exist with respect to
all those fisheries in respect of which exist an aboriginal right to sell fish
commercially. As a common law, not constitutional, right, the right of
public access to the fishery must clearly be second in priority to aborigi-
nal rights; however, the recognition of aboriginal rights should not be
interpreted as extinguishing the right of public access to the fishery.’’

Does this mean that the existence of public rights of fishing and naviga-
tion preclude the possibility that aboriginal title could be established in the
seabed? Arguably not, on both constitutional and common law grounds,
which are discussed below. It may mean that the public rights would to
some degree limit the rights which would otherwise be encompassed by
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aboriginal title, but that is substantially different than concluding that there
can be no aboriginal title in areas where the common law would recognize
rights of fishing and navigation.

The constitutional law argument is as follows: Lamer CJC’s comments
must be read narrowly, as simply meaning that the constitutionally recognized
right of aboriginal fishing is not so extensive as to extinguish completely the
common law right to fish. His comments cannot be interpreted as meaning
that the common law right will overcome the constitutionally recognized abo-
riginal right such that the aboriginal right cannot exist, which would be the
effect of saying that aboriginal title cannot exist in the seabed because of
public rights of fishing or navigation. It was acknowledged by Lamer CJC in
Gladstone that common law rights must be “second in priority” to constitu-
tional rights. Common law rights can be curtailed or extinguished by the
legislature, which is in turn curtailed by the constitution; thus, it is doubtful
whether a court would find that common law rights of navigation and fishing
could so completely trump constitutionally recognized rights that the doctrine
of aboriginal title would be inapplicable to the seabed.

Even leaving aside the constitution and considering only the common
law, it seems clear that the existence of title in submerged lands is not
negated by public rights of fishing or navigation in the water over those
lands. The common law did not resolve the tension between title and public
rights by holding that there can be no ownership of the land beneath public
waters, but by holding that where there is conflict between the rights associ-
ated with title and the public rights, the latter are paramount.”® At English
common law, land beneath tidal waters is held by the Crown, unless the
Crown has granted that title to another.”® Thus a privately held fee simple or
even the radical title held by the Crown can co-exist with (but would be
subject to) the common law rights of fishing and navigation. Presumably so
too could aboriginal title co-exist with public rights.

Building on Lamer CJC’s comments in Gladstone regarding aboriginal
fishing rights, if aboriginal title were found to exist in an area where the
common law would recognize public rights of fishing or navigation, the
court might have to configure the rights associated with aboriginal title in
such as way that the common law public rights were not completely extin-
guished, but that also recognized the priority of constitutional rights over
those grounded only in the common law.

Conclusion

Thus, on the question of whether aboriginal title could be established in the
seabed beneath Canada’s territorial sea, the following tentative conclusions
can be drawn:

e Given that aboriginal title is a “burden” on the underlying Crown title,
aboriginal title cannot exist in the absence of that underlying title.
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e By way of sections 7 and 8 of the Oceans Act, Canada has extended its
territory to include the seabed beneath its territorial waters so that the
federal Crown holds title to that portion of the seabed.

e Crown title in the seabed co-exists with and is subject to the inter-
national right of innocent passage.

e Aboriginal title cannot be more extensive than the Crown title on which
it is overlaid; therefore, aboriginal title in the seabed could also co-exist
with, but would also be subject to, the international right of innocent
passage.

* At common law, the rights of public fishing and navigation are not seen
as negating ownership of land beneath tidal waters.

e Therefore even at common law, these public rights should not be seen as
negating the possibility of aboriginal title.

e However, at common law, the rights associated with ownership of the
land beneath tidal waters are subservient to the public rights of fishing
and navigation.

e Given the comments by Lamer CJC in Gladstone, it seems unlikely that
aboriginal title, once established, would completely extinguish the
public rights recognized by the common law; however, it is not clear
that the balancing between a constitutionally recognized right and a
common law right should necessarily bring the same outcome as the
balancing of a common law right against a common law right. In fact, it
seems unlikely that a constitutionally protected right should be wholly
subservient to a common law right.

Obviously, there would be crucial evidentiary issues involved in any abo-
riginal title claim to the seabed. Leaving those aside however, and looking
solely at the doctrine of aboriginal title, there seems to be a strong argument
that the doctrine could apply to the seabed beneath Canada’s territorial
waters. Such title, if recognized, would be subject to the international right
of innocent passage and might also be limited in some way by public rights
of fishing or navigation.

Impact on oceans policy

The Oceans Act already mandates collaboration with certain aboriginal stake-
holders and provides an opportunity for aboriginal participation on advisory
and management bodies. The question which policy makers would have to
consider is whether recognition of aboriginal title in the seabed would
require more accommodation than is already provided in the Oceans Act.
Canada’s oceans policy involves three broad themes: declaring Canada’s
rights with regard to its territorial waters, the contiguous zone and the
exclusive economic zone; providing for the development of a national oceans
strategy based on the principles of sustainable development, integrated man-
agement and the precautionary principle; and consolidating various aspects
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of federal responsibility regarding oceans. Looking at each of these in turn, and
considering whether there might be conflict between federal activities based
on the themes of the Oceans Act and rights arising from aboriginal title:

® The declaration that the seabed beneath Canada’s territorial waters is
vested in the federal Crown strengthens rather than diminishes the pos-
sibility that the doctrine of aboriginal title could be applied to the
seabed, since such title always exists in conjunction with underlying
Crown title and Crown sovereignty.

e With regard to Canada’s oceans strategy, conflict with aboriginal title is
less likely to be identified at the level of generality with which the prin-
ciples of that strategy is articulated in the Act. If aboriginal title were
recognized in a portion of the seabed, the issue would be whether the
implementation of a particular aspect of the oceans strategy infringed
rights flowing from that aboriginal title. For instance, if a First Nation
intended to use its aboriginal title area for hunting, fishing and gather-
ing, would the federal government be able to establish a marine pro-
tected area within the area held by aboriginal title and restrict the First
Nation in its hunting, fishing and gathering activities? According to
Sparrow, this would constitute a prima facie violation of aboriginal title,
but both Sparrow and Delgamunkw make it clear that such an infringe-
ment might, depending on the circumstances, be upheld as valid.

e Similarly, potential conflict between aboriginal title and other aspects of
the exercise of federal jurisdiction in the Oceans Act would require a case-
by-case analysis to determine whether federal legislation or activities
infringed aboriginal rights and whether such infringement could be jus-
tified.

Even allowing for the fact that some limits on aboriginal title would
likely be accepted as justified, recognition of aboriginal title in the seabed
would significantly affect both how oceans policy is developed in the future
and how it is applied. In the development and application of such policy,
government will have to school itself to ask the same kinds of questions as it
should now be asking with relation to terrestrial land, regarding the possible
existence of aboriginal title in the relevant area, the possibility that legisla-
tion or policy initiatives might infringe such title, and whether or not such
infringements would be seen as justified. Thus, what will be required is an
awareness of the law on aboriginal title and a nuanced and contextual analy-
sis of the potential interplay between aboriginal title and the implementa-
tion of federal oceans policy.
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