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INTRCDUCTION 

With such an encompassing title as is herein presented it 

would be ridiculous to assume that all problems referable to 

the medico-legal aspect of sterilization can be clarified. 

The final chapter is far from being written. 

All we can hope to accomplish by this writing is the 

presentation of existing statutes in Nebraska today, com­

bined with some problems that have not only arisen in ad­

jacent states but those which the practicing physician may 

encounter on not too frequent an occasion in his active prac­

tice. 

Existing law tcday is based on precedence, where there 

is no precedence , there may be no existing law. This is 

partially true in applying the medico-legal aspect of steril­

ization. To give an example of the perplexity of the problem 

there have been cases tried in courts relative to sterili­

zation in which no clear cut decision could be arrived upon. 

The types of sterilization will be named and defined with 

some problems that have arisen from each type. 

It should be remembered that this is not a legal treatise 

but �rely a presentation and review of the literature. 

In many problems arising concerning the medico-legal 

aspect of sterilization no yes or no answer can be given, the 

courts are not that clearly defined. 

I 



NEBRASKA STATUTES 

Revised statutes , Nebraska, 1943. 

Volume 5, Chapter 77-89. 83-501 - 83-509 

STERILIZATION OF INMATES. 

83-501. Defectives in State Institutions; parole or discharge; 

steri lization. 

No feeble mi nded or insane inmate or habitual criminal, 

physically capabl e of hearing or begetting offspring, shall 

be paroled or di scharged from the institution for the feeble 

minded or hospital for the insane, nor paroled from the peni­

tentary, reformit ory, industrial home, industrial schools or 

other such state institutions except as provided in sections 

83-502 to 83-507, or by order of a court of competent juris­

diction. 

83-502. Defectives; ster ilization; board of examiners; ID!!!!­

ber, qual ificati ons; compensali.QD. 

The Board of Control designatl s five physicians from the 

Medical Staffs of the State Institutions under its jurisdic­

tion to constitute a board of examiners of defectives. Three 

shall be appointed from t he institution for the feeble minded 

and hospitals for t he insane. Three members of the board 

shall constitute a quorum and every determination made by the 
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board shall consist of at least three members. They shall re­

ceive no compensati on for their work but shall be re-embursed 

for their actual and necessary traveling expenses from the 

funds of the respective inst itutions. The personnel shall be 

changed from time to time by the Board of Control as may be 

found necessary. 

83-503. Defective; steril i zation; inmates eligible for dis­

charge or parole; Superintendant of State Institut­

ionsto~repori. 

The superintendants of the institutions for the feeble 

minded, hospitals for the insane, reformitory for men and 

women, industrial homes and industrial schools and warden of 

the penitentary shall meet four times annually, certifying in 

writing to the Board of Examiners the names of all inmates, 

male or female who are feeble minded, insane, habitual cri­

minals, moral degenerates or sexual perverts and who are or 

who will be during the next three months subject to parole or 

discharge. 

83-504. Defectives; sterilization; castration, when author-

ill2• 
After due i nvestigation into the innate traits, mental 
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and physical condi t ions, personal records and family traits, 

and histories of these inmates by the Board of Examiners, and 

if it is found that s 1. inmite is feeble minded or insane, 

or habitual criminal, moral degenerate or sex pervert; 2. 

inmate is, capable of bearing offspring; 3. children born 

by this inmate would inherit a tendency to feeble mindedness, 

insanity, degeneracy or criminalities; 4. such children 

would be a menace social l y and harmful to society; 5. such 

an inmate shouldn ' t be paroled or discharged unless sterilized; 

then it should be a pre-r equisite that they be rendered ster­

ile and an operati on to further prevent procreation shall be 

performed depending upon which type of operation the Board of 

Examiners would deem most appropriate. If any male inmate 

shall have been convicted for rape, incest, any crime against 

nature or vfolation of 28-901 (see following), then the Board 

of Examiners, i f ordered by the court, shall perform an opera­

tion for castratio~.* I f any male inmate shall have been con­

victed of rape or incest for a second or subsequent offense on 

a female under 11 years of age, the board again if ordered shall 

perform an operat ion for castration.* 

* If said operat ion is performed, inmate may be eligible to 

apply for col'llllutation of sentence within one year after said 

operation. 
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83-505. Defectives ; ster ilization; hearing and exams; 

notic_e_; ppeals ; procedure; 

Notice of the time and place shall be served on inmate 

for hearing and exam, and also the parent or guardian of in­

mate. The superint endant shall arrange for presence of inmate, 

and latter maybe represent ed by consul. Evidence at. hearing 

shall be recorded and copy furnished to inmate or guardian on 

demand, and a copy kept on file at the institution. If the 

board orders performance of the operation, it shall not be 

performed until days hence; in the interim, the inmate or 

guardian may file an appeal in a district court of the conty 

of where the insti tution is located, and it may be duly tried 

based on previous and present findings. An appeal may be 

made even to the State Supreme Court. 
.. 

83-506. De_fe~tives; ster ilization; operat!,Qn; by whom performed. 

The operation shall be performed at the institution where 

the inmate is l ocated in the presence of the Board of Examiners 

or some member thereof, by one of the surgeons on the staff of 

a state institution, without charge and by some surgeon selec­

ted and paid by t he husband, wife, parents, guardian or near­

est kin. 
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83-507. Defectives; steri l iaation; report of operation; 

record. 

The Board of Examiners, or the member in whose presence 

such sterilization operati on was performed, together with the 

surgeon or surgeons who performed the operation, shall make a 

written statement showing date, time and place such operation 

was performed, which shal l be duly signed and acknavledged and 

sworn to jointly before a notary public or other qualified 

person. The statement shall be kept at the Board of Control 

and shall be opened to inspection by the public. 

83-508. Defectives; sterilization; Attorney ~neral and 

County , t torney ' s duties. 

The Attorney General and County Attorney involved shall 

assist the Board of Contr ol in carrying out 83-501 to 83-509. 

83-509. Defectives; sterilization; inforcement; duty J:>f tb~ 

B9ard of Examiners; violation and penalty. 

The Board of Examiners shall faithfully execute and in­

force the provisi ons of sections 83-501 to 83-508 and failure 

to do so shall r esult i n forfeiture of office. In addition, 

they may be fined for any such failure of not more than 

$2,000.00 or con f ined i n the County Jail not less than three 
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months nor more than six months. 

42-102. Parties; minimum age; disqualilicatiort~. 

At the time of marr iage, the male must be 18 years and 

up, the female 16 years and up. No person afflicted with a 

venereal disease shall marry in this State. No person ad­

judged an inbecil e, fee ble minded, afflicted with hereditary 

epilepsy or hereditary i nsanity shall marry in this State 

until after he or she has submitted to an operation for 

sterilization. 

28-406. "Maiming and Disfiguring .. , defined; penalty. 

Whoever shal l willfully, unlawfully and purposely cut 

or bite the nose, lip or lips, ear or ears, or cut out or 

disable the t ongue , put out an eye, slit the nose, ear or 

lip, cut or disabl e any l imb or member of any person, with 

intent to murder, kill, maime or disfigure such person shall 

be imprisoned in t he peni tentary not more than 20 years or 

less than one year . 

THE HISTORY OF STERILIZATION LEGISLATION 

Needless to say, in t he early days, sterilization for 



eugenic or contraceptive purposes was not a natural thought 

in the minds of the American people. The first legislation on 

the subject indroduced in Michigan in 1897 failed to pass. In 

1899, Dr. Sharp began to put into practice the operative tech­

nique he had developed while performing extra-legal vasectomies 

on inmates of the Indiana State Institution. The Pennsylvania 

Legislature approved a bi l l on the subject in 1905, but it sub­

sequently was vetoed by the Governor. 

The World's f i rst sterilization law was passed in 1907 

in Indiana. It was eugeni c in purpose and related to inmates 

of State Institutions who were confirmed criminals, idiots, 

imbeciles or rapists. Thi s Indiana Law was subsequently 

found to be unconstitutional by the State Supreme Court in 

1921, but it did mark the beginning of the movement in the 

United States. In 1910, the forementioned statute had been 

passed by the Stat e Legislation of Washington, California 

and Connecticut. Fourteen more states added laws within the 

next ten years; t en others, during the 20!s; and in the 30's 

four additional St ates and Puerto Rico passed laws on till sub­

ject. It is inter esting to note that from the advent of t he 

first law in 1907 up to t he last in 1937, the status of exist­

ing legislation constantl y changed. Old laws were repealed, 

amended or found to be unconstitutional. New laws were in-
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acted and others fe l l into disuse. Enforcement often varied 

with the change of Governor s. There was the added confusion 

of the legislature trying t o improve the genetic quality of 

the population by statute. It was really not until 1927 

when the Virginia sterilization statute was held constitut­

ional by a United States Supreme Court decision that the legal­

ity 0f sterilization statutes were becoming a part of our 

every day life. 

SUMMARYa 

It can be read ily seen that from its inception, the idea 

of sterilization to improve the human race has not met with 

universal accord. Some States are slow to adopt laws, others 

cautious, some negativistic. There can be no question con­

cerning the delicacy of the matter. 
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TREND OF STERILIZATION IN THE UNITED STATES 

There are many aspects of this topic, some of which are 

conceiveably contr oversial, but I shall limit myself to the 

present considerat ion of the trend of the law in so far as is 

recognized as the propriety of permitting or advocating the 

intentional steril ization of certain human beings. As a re­

sult, the cons ider ation will be limited to the sealed science 

aspect as it has applied in the last few years. 

Most of the sta-it es at the present time that have l~ws 

that are applicable to st erilization are derived from v.hat 

is known. as "Comnon Law". In common law, there is no auth­

ority for the rights for equal sterilization of any human 

being, at least without his consent. This means that in 

order to legal ly sterilize a person, it becomes necessary 

that there be legislative and statutory enactments. These 

enactments are subject t o interpretations by the court as to 

their constitutional val idity as well as their application. 

This approaches the question of legal sterilization by 

attempting to est ablish sterilization as a punishment for a 

crime has caused wide spread misunderstanding and raised 

many legal controversies over the constitutionality and 

val idity of legislative enactments. 

This was particular ly true with respect to "sex crimes". 
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It might also be sa id here that punishment or the fear of 

punishment has not r educed the incidence of sex crimes. 

Psychiatrists believe as do many judges that stress 

should be placed upon the general security of society and 

the adjustment and cure of the criminal. Thus, it is being 

recognized that se x offenders in order that they may if pos­

sible be "cured" of their mental illness and for the protect­

ion of society, should receive some specialized consideration 

in the medical legal spher e. The latter may be called the 

punitive approach. The purpose being to overcome the in­

adequacy of a term of impr isonment. Having completed his pri­

son sentence, the f ormer prisoner is returned to society irres­

pective of his ment al or physical condition even though he may 

now be more of a menace t han he was before encarceration. It 

can be seen where this type of criminal in an insane asylum or 

in a penal institution can cause many fold problems detractit13 

greatly from the possibilities of care, treatment and even re­

habilatation of t he criminal to society. It is for these rea­

sons that another statutory approach to the problem of combat­

ing the increase 1n sex crimes has been sterilization designed 

to reduce the nunoer of aental defectives including certain 

types of sex offenders wi th whom society must otherwise con­

tend in the futur~. 
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In both the Federal and the State Constitution, there are 

various prohibitions and l imitations upon the exercise of the 

police power by the State , among them prohibition against the 

infliction of "any cruel and unusual punishment". Promotion 

of the general wel f are has been held to be more import~nt than 

individual rights and liberties and for that reason, the mod­

ern statutes are more readily sustained. It is also to be 

noted that all criminal t endencies are not inheritable. 

Another consti tutional guarantee is that every citizen 

is entitled to equal protection of the law, which creates a 

problm of classi fi cation. Some would question why persons 

with hereditary syphilis and perhaps pulmonary conswpption 

are not included within t he scope of statutes providing for 

sterilization of f eeble minded, epileptics, etc. This is the 

difficulty encount ered when the statute only applies to those 

within public inst itutions. This may be met by the argument 

that a person outs ide an institution could eventually be 

committed. 

A Nebraska st atute was franed in such a way that an in• 

mate of an institution could not be paroled or discharged with­

out being sterilized if t hey were defectives or probable po­

tential parents of an inadequate offspring. 

There is an i nterest ing anecdote referring to the bill pas-

sed by the Pennsyl vania l egislature in 1905 which quotes as fol lows: 
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"You may recall that when Judge Pennypacker became governor 

of the state, he incurred the ire of a newspaper correspondent 

by treating him usually in a very cavalier fashion. The re­

sult was, they made it a point ot picture him always as an 

object of ridicule with his farmer's boots and stringy 

goatee." 

At the end of his term, he was invited to attend the news­

paper dinner at the end of the legislature. The dinner has 

taken more modern form and in more recent years, has a so 

called "grid-iron club" of Harrisburg. 

When Pennypacker was called on to speak, he ~egan in his 

characteristic cracked, high-pitched voice to defend his ad­

ministration, but he had hardly begun when the assembly 

newsmen began to "cat-call", whistle and boo in the hard 

hearted manner they show their victims on such occasions, 

Pennypacker was not the least taken aback but after some 

minutes of pandemonium, he raised his arms for silence and 

then squeaked out in his funny voice, "Gentlemen, gentlemen! 

You forget, you owe me a vote of thanks. Didn't I vetoe the 

bill for the castration of idiots?" 

This brought down the house and assured him a respect­

ful hearing thereon. 

SU~: 

It becomes clear that there ~e no sharply defined laws 
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legalizing steril i zation except as clearly delineated in t-e 

statutes of the particular state involved, and these will 

vary from state t o state. Even where laws are defined, 

there may be more than one interpretation of the same law. 

A special law coveri ng sex crimes is advocated. It is 

felt that this type of cr iminal be placed in a separate class, 

because when his debt to society is paid, what is to prevent 

him from continuing? 

The Federal Government has disapproved of what they 

consider "cruel and unusual punishment" in respect to ster­

ilization. By the defini tion of the constitution, every per­

son is endowed with certain inalienable rights •••••••••••• 

The question of sterilization on a hereditary basis is even 

more confusing. Who, in the final analysis shall say this 

disease is inheri ted and this disease is not? 
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STERILIZATION LEGISLAT ION IN THE SUPREME COURT: 

In spite of all t he cases v.hich have arisen concern­

ing sterilization laws in state courts, ther e have been 

only two cases decided by the United States Supreme Court. 

1. Buck versus Bel l , 1927. In this case, the United States 

Supreme Court considered the constitutionality of the Virginia 

Statute which provided for sexual sterilization of any inmate 

of a state institution whenever it was considered to be in 

the best interests of t he patient and society. 

2. Skinner versus Oklahoma, 1942. Here, the defendant ap­

pealed from a sentence ordering him to be sterilized under 

authority of the Oklahoma codes which provided for sterili­

zation of an habi tual cr iminal. The term wasdefined as one 

who had been thr i ce convicted of a felony. The matter invol­

ved robbery which is a f elony and embezzelment \\hich is not. 

It was on this l atter point that the United States Supreme 

Court felt that discrimi nation was present and declared that 

the statute was unconsti tutional. 

CONSTITUTIONALITY OF STERILIZATION STATUTES1 

State statut es have been enforced since the beginning of 

the 20th cent ury. 
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The Nebraska Statut es have never been challenged (up to 1950). 

The first time the validit y of such laws came before the Uni­

ted States Supreme Court was in Buck versus Bell. 

The pre-requisites f or sterilization area 1. Inmate 

of a State Asylum, 2. The subject if discharged from the 

asylum and not sterilized would be a menace to society, since 

if capable of procreation, the subject might bear children 

who would become enemies or dependants of the State, and 

3. If subject rendered i ncapable of producing offspring, 

he or she might be discharged with safety and beoome self 

supporting. 

The Supreme Court by, opinion of Justice Oliver Wendell 

Holmes cited Jacobsen ver sus Massachusetts stating that "The 

principal that sustains compulsory vaccination is broad 

enough to cover cutting fallopian tubes". The decision was 

that since the operation promoted subject's welfare as well 

as that of societ y without detrimenting person's health, 

the r e was not va l id constitutional objections. 

Since this t ime onl y four sterilization laws have been 

declared unconst i tutional, and these on grounds that were un­

related to the authority of the State to sterilize for the 

promotion of publ ic wel f are. 

Perhaps they deprive the person the right to life, lib­

erty and the pur suit of happiness; but Courts have held these 
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rights subordinate to t hose of public welfare. 

Another obj ection i s that the statutes are class legis­

lation because most stat utes provide only for the steriliza­

tion of inmates of State Institutions and disregard those with 

mental deficiencies. 

As to the fact that sterilization may be cruel and un­

usual punishment, most courts have held it invalid because 

it is for the pur pose of eugenics er therapeutics or both. 

SUMMARY1 

On one point regarding sterilization is there no question. 

This involves the compul sory sterilization of inmates dischar­

ged from state i nstituti ons for the insane. In this point 

public welfare at tains pr ecedence over individual rights. 
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STERILIZATION OF HABITUAL CRIMINALS 

There has been much controversy here as to which is the 

greater factor, heredity or environment. The courts have over­

ruled habitual cri minal sterilization laws. The United States 

Supreme Court has ruled on such an act (Skinner versus Okla­

homa). A distinct ion is ma.de between the sex crime and the 

habitual criminal . 

HABITUAL CRIMINAL STERILIZA'.TION ACT OF Q!S!:AHOIVA 

This defines an habi tual criminal to mean a person who 

has been convicted of two or more crimes to final judgement 

of the commission of the crimes amounting to felony involv­

ing moral terpitude. To witt Skinner versus State; Buck 

versus Bell; Nichol versus Hendricks and Davis versus Barry. 

STERILIZATION STATUTES IN KANSAS 

Sterilization statutes in Kansas are essentially the 

same as in Nebraska and there has been no essential change in 

their statutes. Sterilization in Kansas is on the decline 

and no such procedure has been performed since 1950. 

As of 1950, 43,719 men and women in the United States 

have been steril i zed pursuant to sterilization laws. 209914 

(almost 50%) were classi fied as mentally ill; 21,191 were 
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classified as mental ly defi cient or feeble minded and 16,014 

were in other categories. 

It appears that steril ization laws in Kansas are a "Dead 

Statute". 

Kansas psychiatrists are generally opposed to steriliza­

tion in any form except where reproductive organs are diseased 

and must be removed for that reason. 

Kansas has ceased to sterilize patients in state insti­

tutions as a result ofa 

a) Medical advances indicating the futility of steril­

ization as a ther apeutic device for mental patients; 

b) Change of personnel and philosophy in state institutions; 

c) Change of philosophy in thinking on the part of the 

State Board of Examiners. 

DUE PROCESS OF LA 

Generally the consideration and procedure of due process 

involves such things as the right to notice of a public hear­

ing and the right to an appeal. 

In Davis ver sus Barr y (216 FED. 413 S. D., Iowa, 1914) 

the Federal Distri ct Cour t of Iowa declared the Iowa law in 

question violat ed due process clause of the 14th amendment 

in that the hearing was a private one and the first time the 
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accused knew of the proceedings was when he was told that 

he was to be sterilized. The same was held true in Williams 

versus Smith (190, Indiana 526, 131 M. E., 1921) and in 

Brewer versus Valk (204 NC. 186, 167 s. E., 638, 1933) 

CRUEL AND UNUSUAL PUNISHMENT 

In ancient times removal of the procreative organs had 

been considered punishment for certain sexual crimes. Moving 

from the darker ages into the more modern era such mutilation 

was considered cruel and unusual punishment and was outlawed 

along with burning at the stake. Many eugenists, however, 

appearing before State Legislatures advocated sterilization 

for eugenic purposes and pointed out the simplicity and pain­

lessness of the st erilization operation using modern techniques. 

Some legislative bodies believed it no longer cruel and un­

usual but that sterilizat ion would now be a suitable punish­

ment for certain crimes. As a result, punitive pr.ovisions 

were added to some eugeni c sterilization laws which accounts 

for the confusion found i n judicial consideration of the con­

stitutionality of eugenic sterilization statutes. 

Some of the first sterilization laws listed in the 

courts were challenged on the basis of cruel and unusual 

punishment. Under an Iowa Statute passed in 1913, any inmate 
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of a State Penal Institution twice convicted of a felony could 

be sterilized. In 1914, The United States District Court for 

the District of Iowa held that sterilization was a cruel aoo 

unusual punishment. Comparing the two previously mentioned 

laws, the court stated that the same shame, humiliation, de­

gradation and mental torture were involved in both penalties. 

A similar ruling invalidated the Nevada Law in 1918. 

The two cases decided in 1918, one in New York and the 

other in Michigan for the distinction between eugenic and 

punitive purposes of the respective sterilization laws were 

clearly drawn. The New York Courts stated that the operation 

on the feeble minded is in no sense in the nature of a penalty 

and therefore, whether i t is unusual and cruel is not involved. 

The case in Mich i gan was tried and decision rendered along 

the same general lines. It was in the latter decis i on that 

a law for compulsory sterilization was first compared legally 

to a compulsive vaccinat ion law giving us a preview as to how 

the courts were beginning to regard sterilization legislation. 

Earlier, the Supr eme Court of Washington had ruled that ster­

ilization was not a cruel and unusual punishment. 

There still remains a doubt in some minds as to whether 

a sterilization operation ever fulfilled the definition of a 

punishment since it relieves the person concerned of the pos-

-20-



sibility of undesired offspring and hence, removes one of the 

restraints of illicit relations. The operation merely cuts 

off procreation; i t does not destroy the ability to perform 

the sexual act. For this simple reason, it would be a very 

poor punishment for the habitual sexual offender. 

EQ!l.AL PROTECTION OF THE LAWS 

In 1913 on one of the first court appeals concerning 

sterilization prevention, a New Jersey law was held invalid 

because it denied the pla i ntiff equal protection of the law 

and that the law applied only to inmates of state institutions 

and not for the population at large., The rationale behind 

this case is that inmates of state institutions are deprived 

of e 0 ual protection of the law by a form of class legislat­

ion. Because the law excludes those that should naturally be 

included within t he class , namely those not in state institu­

tions. 

SUMMARY: 

In the beginning, sterili2ation was considered to be a 

cruel and unusual punishment. Eugenists were fir&t to "break 

the ice" regarding passing of sterilization laws. After "the 

foot was in the door", legislation laws regarding sterilization 
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of criminals were passed. 

Needless to say, the above did not meet with universal 

approval. Nor is there agreement regarding the final law. 

The habitual crimi nal who has been sterilized and who is a­

gain exposed to society i s still free to purpetrate his crimes. 
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TYPES OF STERILIZATION 

The practice of sterilization in the United States began 

over 50 years ago. Yet in the last 50 years, the United States 

has seen the steril ization movement developed to the point 

where 33 States and Terri t ories at one time or another have 

passed laws on the subject . Before the end of the 19th cent­

ury, sterilization was considered impractical because the only 

method known at that time was castration which caused undesire­

able changes in the sex characteristics and which was consid­

ered too radical an operat ion for the end in view. But in 

the last ten years, the method of sterilization has been de­

vised called vasectomy. The female counterpart of this oper­

ation is called s alpingectomy. The former operation was devel­

oped by Dr. Harry c. Sharp of the Indiana State Reformatory 

and the latter wa s begun by a Frenchman and further developed 

by a Swiss Doctor . 

Sterilizat ion operations can be used to accomplish a var­

iety of purposes and can be conveniently categorized into four 

classesi 

1. Therapeut ic - An operation performed in order to safe­

guard the personal health or life of an individual. 

2. Contraceptive - Performed in individual cases as per­

manent method of birth control in order to limit the 

size of a family or to regulate population when over-
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Population seems a threat. 

3. Punitive - This classification is employed by the 

state to punish those convicted of certain crimes. 

4. Eugenic - When performed, often on a compulsory 

basis t o those who suffer from ailments regarded as 

heredi t ary in the hope that the operation would pre­

vent t he birth of children with similar characteris­

tics, or at least save the state the expense of 

caring for the offspring of the mentally or physi­

cally unfit people. 

Most statut es (including Nebraska) provide for operat­

ions only for vasectomy and salpingectomy. These operations 

have been provided not to endanger life or affect the future 

health of the person, nor do they prevent normal sex relat­

ions. Some stat es provide for castration and oophrectomy, or 

at least do not prohibit such operations. 

LEGAL LIABILITY 'MAY KR ISE FROM DOING NON-THERAPEUTIC -·--- ~ , __ , 
STERILIZATION. 

Type protlem1 x, a married college professor, is too 

absorbed in research on Drosophila life cycle to spare time 

for progeny. Otherwise he is an ordinary fellow of sound 

mind. He volunt arily submits to vasectomy done by surgeon Y, 

so will not become a parent through unanticipated procreation. 

-24-



The operation is skillfully and successfully performed. Lat­

er x, relents, gr ieves of his incapacity and sues wife for 

making him steri l e. Can he recover damages? 

Type problema c, a healthy woman, wife of B, dreads 

childbirth and has surgeon Y, sterilize her without informing 

husband. B, is i ncensed when he discovers he has no possibi­

lity of heirs. He sues Y, contending that C's, consent was 

void because non-therapeutic sterilization is against public 

policy. Can B r ecover damages? 

The first i nquiry i s whether non-therapeutic steriliza­

tion is illegal. Castration alters personality a1d physical 

constitution, that its performance wven with the consent; con­

stitutes crime of mayhem under common law. Sterilization pre­

cedures such as vasectomy and salpingectomy do not have such 

consequences, they do not impair hormone balance, alter per­

sonality, render subject unfit to fight, or less competent to 

earn a livelihood. No English or American Statutes denounce 

sterilization. However, in the operation, there is wounding 

for an asocial purpose, breaking of the skin, severance of an 

organ, and permanent destruction of a socially useful bodily 

function. 
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No right to consent to infliction of death. No one has 

the right to the consent to the infliction upon himself of 

death, or of any injury l ikely to cause death, in any case 

(except therapeutic surgery), or to consent to the infliction 

upon himself of bodily harm amounting to maim for any purpose 

injurious to the public. In some states, the courts decree 

that non=therapeutic ster ilization constitutes maim, and that 

consent is void and the subject be given a right of action in 

tort as ·for a bat tery. The elements of criminal assault and 

battery are present, the surgeon inteds not only touching 

but the final consequences produced by destroying reproductive 

functions and the act has no justification. If the operation 

couldn't be made to avoi d consent on the ground of assault, 

it could be done so on grounds of public policy. Here we 

have asocial conduct, not perforrmd to advance any valid pri­

mary interest, i ntentional in character and full of risk of 

phystal injury t o the subject, as well as to the public inter­

est in maintaining reproductive capacity, so why should society 

consider consent justifi cation. 

Non-therapeutic sterilization may collide with the public 

policy of the par ticular states in reference to birthcontrol, 

for the operat ion is a f inal form of contraception (In Connect­

icut, sterilizati on constitutes a crime. Connecticut general 

statutes, 1930). 
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No other state has such a statute, but in many, there is anti­

birthcontrol legi slation denouncing sale or publicity of contra­

ceptive devices. Nebraska is included in the ones for drastic 

suppression. 

In thos stat es forbiding birthcontrol, non-therapeutic 

sterilization would seem clearly contrary to public policy. 

Even in states t aking a benevolent view toward contraception. 

It may be held t hat ster iliaation is an unreasonable form of 

contraception and in violation of social interest in maintain­

ence of birth rat e. 

Sterilizat i on on Medical or Eugenic grounds is quite 

different. Many states (see Nebraska Statutes) I-eve inacted 

legislation authorizing sterilization of the feeble minded or 

insane after due hearing and authorization by a competent 

board. Even wher e no st atutes exist, it is legal to sterilize 

persons on sound medical grounds. Ptesence of disease or dia­

abi l ity reasonabl y re qui ring the operation, couples with bona 

fied surgical int erference is enough to purge the transaction 

of illegality. 

Christenson versus Thorn (192 - Minnesota - 123, 255 N. W. 

620, 1934) In t his case , the court held it was not against 

public policy for a surgeon to sterilize a husband in order 

to protect the health of the wife against the risk of pregnancy. 
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which her physical condition made undesireable. Tra vasectomy 

failed, the wife conceived and survived. Husband sued sur­

geon, it was held. 

In statesmere non-therapeutic sterili zat ion is held con­

trary to public policy, ther e is still a second question as 

to whether courts will use the doctrine of Pari delicto (equal 

in fault or guilt) to defeat the right of action. If the 

state has a public policy against birthcontrol, and is one of 

the jurisdiction which gives a right of action for non-thera­

peutic abortion, it is l ikely to give a right of action to 

the patient who has consented to a non-therapeutic steriliza­

tion. If the right · of action is refused to the wife because 

of Volenti non f i t injur ia (person who consents cannot com­

plain about injur y) or pari delecto, can the husband sue the 

surgeon for destr uction of his chance for heirship? Does the 

husband have aeparate r i ghts or does he stand in his wife's 

shoes? 

At corrmon l aw, any tort to the .wif e which invaded con­

sortium (union or lawful marriage) gave the husband an inde­

pendent cauee of action not barred by his wife's limitations 

applicable to he r right , nor abated by her death. Since in­

jury to wife was primary and to husband secondary, the courts 

held that if a defense such as contributory negligence barred 

the wife, it cut off the husbands right of action also. 
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But when a surgeon intentionally destroys procreative powers 

of a woman, he knows to be married, he knows he does the same 

to the husband, and two interests are involved. The surgeon's 

conduct is of course, wi llful. There is a change in attitude 

in other cases where de f endants conduct is intentional rather 

than negligence. In Flandermeier versus Cooper,(85 - Ohio 

Statute 327); wif e recovered damages against the druggist who 

with full knowledge of t he facts and inspite of her repeated 

protests, continued to sell morphine to her husband until by 

the use of it, he eventually became insane. 

Is the inter est of the husband in procreation a part of 

consortium or an independant right? Does consortium include 

the procreative aspect of intercourses or only the social? 

Several jurisdict ions since the passage of married woman's 

emancipation act eo longer recognize husband tort rights for 

violation of consortium, but the majority rule is otherwise. 

The wife can recover damages for impairment of her sexual 

intercourse by defendants negligence injury. Golden versus 

Green Paper Company (44 Rhode Island 226, 116 Atlantic 579, 

1922), held that a husband couldn't recover damages for im­

pairment of his wi fe 's capacity for sexual intercourse as part 

of consortium. Other cases do intimate that a jury may con­

sider this item i n assess ing damages. 
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These cases cont ain no satisfactory discussion as to both plea­

sure and parenthood int erest being involved where chance of 

intercourse is destroyed. 

In the case of a woman who has been previously sterilized 

or rendered pregnant by act of another, so that at marriage, 

she can have int ercourse but not procreate, her failure to 

apprise intended husband of the fact is a fraud Wlich intitles 

him to annulment . 

Persistence of a husband, for two years after marriage, 

using contraceptives at all times in having intercourse, under 

repeated refusal ever to have natural intentions, violates 

the marriage contracts. 

A spouse who resort s to final contraception by submit­

ting to non-therapeutic sterilization is quilty of breach of 

marriage contract . Furt her, if the surgeon knows the subject 

is married, he i s liable for unjustifiable interference with 

the marriage cont ract. It appears that anyone v.ho induces 

the woman to submit to surgery commits a tort and the surgeon 

by his pre-operat ive encouragement can be charged with affirm­

atively inducing submission. 

Courts have allowed the woman herself to recover damages 

against one who 

capacity (Potts 

as negligently destroyed her reproductive 

ersus Guthrey, 282 Pennsylvania 200, 127 ATL. 

605, 1905), 

-30-



wife sued defendant for negligence resulting in emasculating 

her husband and sought to recover damages for destruction of 

her interests in procreation. Here the wife's right had to 

be primary, for she had no derivative rights of consortium 

at common law. Ma jority held that wive could not recover, 

resting on the fact that damages were too remote, the dis­

senting judge stressed pr incipally his insistence that the 

wife had a primary interest which was invaded. 

At t his time, it appears that the surgeon incurs a de­

finite risk of civil liability in tor t for doing a non­

therapeutic sterilization. Before he performs such a pro­

cedure, he should consider whether any medical justification 

exists. Because the woman had several children and the fam­

ily too poor to give proper care to the future offsprings, 

constitttes sociol ogical ground only, and should be left for 

legislative sanct ion. Courts should not bring such cases 

under the head of therapeutic justification by a process of 

stretching medical indicatives into mere fiction. As with 

abortion, the sur geon wi ll do well to have an independant 

physician make an examination to verify med.cal propriety 

of procedure, and requir e husband and wife to sign consent 

for which shows that the material facts and medical grounds 

for surgery were fully disclosed prior to operation. 

-31-



Christenson versus Thornby. An analogy was drawn between 

sterilization and abortion, since this is the fir st tirre such 

a case came up in a court of law. It was found that in states 

having statutory prohibitions against abortions, an exception 

was made when the operation was done to save human life. In 

two states 1M1ich by penal code have prohibited sterilization 

ah exception was made where medical necessity required the 

operation. In those states having no statutory prohibition 

against sterilizat ion, byt the modern methods, therewould 

be no question of the operation being against public policy, 

and the general r ule of t ort law should apply and the consent 

of the party shoul d be a complete defense against civil 

liability on the part of the surgeon, provided operation was 

performed without negligence. Where the operation was clear­

ly for medical re asons, t he policy is different than that for 

no medical reasons. Aside from the states that prohibit it, 

no judicial or legislative announcement of public policy a­

gainst therapeutic sterilization can be found. 

SUMMARY& 

The case problems proposed revolve around several points-

a) Vasectomy and salpingectomy do not alter personality, hor­

mone balance , or effect the competence of an individual 
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to earn a livelihood. 

b) In some state s , they consider non-therapeutic sterilizat­

ion as a maim (see section regarding Nebraska statutes) 

and the surgeon is liable. 

c) In some states non-therapeutic sterilizat ion violates the 

state law regarding birth control, and would be against 

public policy and a r ight of action would be given to the 

patient if sui t were brought. 

Regarding the action of a surgeon in a non-therapeutic 

sterilization, whether t he injury was to the patient or spouse, 

if he knows hi s patient t o be married, his action is defined 

as willful and he is liable. If he does not know the marital 

status, he is guilty of negligence and this may be worse. 

Can a husband collect damages secondarily from the sur­

geon as a result of the sterilization of his spouse? Well, 

no he can't but t he court is entitled to estimate damages 

from this in the suit. 

When the sur geon i s confronted with a problem of a 

non-therapeutic sterilizat ion, his only concern should be 

regarding the fact if any medical justificat ion exists. If 

there isn't, don ' t do i t ! 

-33-



CRIMINAL LIABI!J.IY 

An operation for st erilizat ion would clearly result in 

criminal liabilit y in many cases. Death resulting from such 

a cause, if there was no justification, would constitde homi­

cide. Gross negl igence , general criminal intent, the fact of 

being engaged in another felony might be sufficient to supply 

the element of i ntent. The main consideration being that of 

causation and de ath resulting. Such an operation might result 

in mayhem or maiming, t his would be true in the case of cas­

tration because t his changes the physical character of the 

individual. 

In both mayhem and homicide, even consent of the person 

castrated would not serve to ' excuse the physician, or consent 

in this case doe s not operat e to prevent criaiaal liability. 

(People versus Cl ough, 17 Wendell 351, 31 AM. D. E. c. 303) 

Stephen, in his history of English criminal law statesa 

"No one has the r ight t o consent to the infliction upon him• 

self of death or any other injury likely to cause de ath, ex­

cept in cases of necessary medical operation from which death 

might result, or to consent to the infliction upon himself 

of bodily harm amounting to a maim, for any purpose injur­

ious to the public". Th is rule has been generally followed 

in the United States. No case has been found in common law 
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where a physician was held crimina l ly liable for performing 

a castration operation with the patient's consent, never the 

less, criminal liability would seem to be certain in sue a 

case in view of t he gist and scope of the crime of mayhem 

and the attitude of the law toward the effect of consent in 

such cases. 

What happens when these principals of law are applied to 

sterilization (vasectomy and salpingectomy)? These are differ­

ent from the cruel and despoiling operations known to the com­

mon law. Under common law, these operations could hardly be 

called mayhem, unless the courts incorporat ed into thedefi­

nition of mayhem an operation preventing further procreation. 

If consent of the person were given, it is probable that 
' 

under present day statut es, that there would be no liability 

for mayhem, for consent given would usually warrant to con­

clusion that mal i ce, a necessary element of the crime was 

not present in t ,1e mind of the physician. This would not 

necessarily foll ow for malice on the part of the operator 

may exist concurr ently with consent on the part of the patient. 

The Iowa Statute has a direct penal provision - "Except 

as authorized by this act (the act refers to the sterilization 

of the unfit in State . Institutions)every person who shall per­

form, encourage, or ass i st in, or otherwise promote the per­

formance of either the operation (vasectomy, aalpingectomy) 
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for the purpose of destroying the powers of procreation, un­

less performance of such operation is a medical necessity shall 

be guilty of a misdemeanor. 

Even though the physician is not gu i lty of mayhem, under 

settled rules of criminal law, if the operation were performed 

without the patient's consent, it would constitute a criminal 

assault likewise if the patient submitted to the operation 

but was incapable of giving his legal consent. If consent 

can be given, there woul d be no liabi lity for assault and 

battery unless of course the act amounted to a breach of 

peace, (Commonwealth versus Collberg 119 Mass. 350, 20 AM. 

REP. 328, 1876) wh ich would be improbable. 

SU~: 

A surgeon performing a sterilization operation is cri­

minally liable. If death should result, he would be guilty 

of homicide. The main consideration is causation. Even 

consent does not excuse the criminal liability. The Iowa 

Statutes clearly define that unless a sterilization opera­

tion is a medical nece ssity, the surgeon is guilty of a mis­

demeanor. 
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CIVIL LIABILITY 

The question of Civil liability of the physician for a 

privately performed sterilization operation presents an equal-

, ly interesting problem. The question is not so difficult 

where the plainti f f has given his or her consent as to where 

it has been perfor med by force and violence constituting as­

sault and battery under t he general principals of the law of 

torts. 

Although many such sterilization operations have been 

performed, not a s ingle case has been recorded in which a 

person who gave hi s or her consent has brought suit against 

the physician (up to 1930). 

In one case, a bilat eral ovariotomy operation was per­

formed against he r instructions. She was single, engaged to 

be married and upon discovery of the operation, broke her en­

gagement and sued the physician. The court practically in­

structed the jury to bring in a verdict for the plaintiff, 

(case was in Engl and). In a similar case in this country, a 

plaintiff recover ed on an instruction that if the operation 

that was performed, was different than the one consented to, 

there could be r ecovery. Where no consent is found, there is 

no legal problem fo r if the operation is performed on a person 

without the patient's consent, expressed or implied, it is un­

lawful. 
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Let us look at cases in which the person has submitted 

to an operation but unable to give legal consent, as in the 

case of a minor or married woman whose proper consent was not 

obtained. Imagine that a married woman, to remove the dread 

of pregnancy, goe s to a physician and is sterilized without 

notifying her husband, When the husband finds out, he sues 

the M. o. The few cases considering the point as to the 

necessity of obtai ning the husband's consent* agree that if 

the wife's consent is obt ained, the consent of the husband 

is not necessary, provided that she is capable of giving her 

consent.* 

* Burroughs versus Cricton, 481 

~ Prat t versus Davis, 118 Ill. 

CM>. 
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Two cases* assuming that husband's consent is necessary, hold 

that by placing wi fe in doctor's care, husband implied con­

sent to such operations as may be found necessary or exped• 

ient. No case ha s been found questioning the right of the 

husband to have an operat ion performed on himself without con­

sent of his wife (up to 1930). 

Suppose that a boy or girl in the early teens visits the 

doctor and solicit s him t o perform operation and local doc­

tor does so. It would appear that recovery will be granted 

independant of negligence where parents consent was not ob­

tained.---* Unless the sit uation presented an emergency or 

the fact that the laws of some states allow minors to contract 

for necessaries. *-H The general agreement of consent based 

on the theory that the operation given without consent is an 

assault and that a minor, like an incompetent, can only give 

consent through parents or guardian. 

Suppose before marr iage, the wife is sterilized by a pri­

vate operation and she f ails to reveal to her husband the 

fact at the time of marr iage. He petitions for annulment on 

the grounds of f r aud. I n the case concerned (Turner versus 

Avery, 92 New J ersey EQ. 473, 113 ATL. 710-1921) the court 

*Pratt vs Davi s; McCl ellan vs Adams, ia Pick (Mass) 333, 31 
Au De c 140, 1837 

iHI-Browning vs Hoffman 90 W. Va., 568, 111 S.E. 492 (1922) 
ff-if- Bishop vs Shi rley 211, N.W. 75, (Mich) 1926. 
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granted the annul ment saying - "Some women are congenital-

ly, others traumatically barren ... The former may never dis­

close the fact until aft er a fruitless marriage. When a wo­

man knows that she has been made barren by a surgical opera­

tion, she is under legal duty to disclose the fact to her 

husband to be, so if then, he marries her, he will be consent­

ing to the situat ion. 

Suppose ster ilizat i on operation were performed the day 

following marriage. Thi s would not constitute grounds for 

divorce even in t hos states which recognize impotency as a 

gound, for as has been pointe? out, (Turner versus Avery, 

supra) impotency imports a total want of the power ofp:>pu­

lation and only as nece ssarily incident thereto of conceptive 

power. 

The law of t he subj ect of sexual sterilization seems to 

be more than causal importance to legal and medical profes­

sions. 

SUMMARY: 

Regarding ci vil liability there is no question when 

consent has been given. When consent has not been given, it 

constitutes assault and battery. 

If the wife consents to a sterilization operation, and 

-4(1-



her consent is legal, the husband's consent is not deemed 

necessary. 

If a minor is i nvolved , the only thing that will save 

the surgeon is if the case i s a necessity and legal consent 

cannot be ,obtained i n time. These are few and far between. 
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EUGENIC STERILIZATION 

Sterilization l aws have been attacked as inflicting 

cruel and unusual punishment, as being in violation of due 

process of law and as depr i ving subject of the equal protect­

ion of the law afforded by the constitution. A leading case 

involving constitut ionality of sterilization is Buck versus 

Bell involving an 18 year old patient committed to State 

Colony for epilepti cs and feeble minded in Virginia. She was 

the daughter of a f eeble minded mother and the mother of an 

illegitimate feebl e minded child. ~fter a full hearing, 

sterilization was ordered (salpingectomy), the Virginia Sta­

tute stated that t ~e healt h of the patient and welfare of 

society may be promoted i n certain cases of sterilization. 

The constitutionality of t he Virginia Statute was upheld by 

the United States Supreme Court in an opinion by Justice 

Oliver Wendell Ho l mes who stated, "Three generations of im­

beciles are enough"• 

CONTRACEPTI VE STER ILIZAT ION 

Regarding the above , there is no such prohibited statute 

in the state of Pennsylvania. few States make it a mis-

demeanor to assist in or perform in an operation preventing 

procreation unle ss said operation is a medical necessity. 
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There is a statute against publishing, advertising or 

circulating any secret drugs, medicine, re cipe or instrument 

to be used by the f emale to prevent contraception. This act 

does not prevent t he sale of contraceptives, provjded the 

articles are not publicised or exhibited. 

Regarding minors, no operation could be pe~formed with­

out first obtaining consent of the parent or guardian. Even 

with the consent of the parent, it is questionable whether 

civil liability would not be imposed upon a sugeon for the 

contraceptive ster ilizati on of a minor child for thereason 

that it would be unne~essary interference with the child's 

right of personal i ty. 

Regarding the spouse - if we were concerned with steril­

ization as a surgical necessity and the husband were in full 

possession of his faculties so as to give his consent, his 

wife's consent would not be necessary. Also if the surgical 

necessity prevails, the wife would be as much entitled to 

determine whether she should submit herself to an operation 

as the husband with respect to himself.* 

Can one spouse give a valid and effective consent bind­

ing the other spouse? In British Columbia, a woman entered 

the hospital for delivery of her child. When labor became 

*Markijohn vs Decker No 77 Apr. 1937, Alleglary Co. 
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difficult, the husband signed a permission for a Cesarian 

section and author ized sterilization if felt to be necess­

ary. At operation, numerous fibroids were found in the uter ­

us, the largest one being orange in size. Both tubes were 

subsequently tied . Upon learning of the nature of the op­

eration, the wi~e sued the surgeon for an operation performed 

without her consent. The plaintiff was deprived of fulfill­

ment of one of the great powers and privileges of her life. 

The question here is, where is the necessity for an illlTledi­

ate decision? Where is the urgency? There is no evidence 

that at the time of operation were there tumors dangerous to 

her life or health. They might constitute a hazard in the 

event of a further pregnancy. 

If it were necessary in the sense that it would be un­

reasonable to postpone the operation until a later date, the 

surgeon would have that authority. (Marshall versus Curry, 

1933; 3 D. L. a. 260) 

Suppose the consent is obtained from the spouse on 

whom the operation is performed, but not the other, does non­

consenting spouse have t he right of action against the surgeon 

for non-therapeut ic 0ont raceptive sterilization? In such a 

case tried in Ha~ilton, Ontario, the justice stated that, 

"The relationship betwe en husband and wife is of the most in-
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timate nature and I am of the opinion that anything interfer­

ing with this rel ationship shall only be undertaken with the 

consent of both parties" . 

In Philadelphia, a husband attempted to get a divorce 

on the grounds that at t he time of marriage, his wife was 

impotent or incapable of procreation. Several years prior to 

marriage, wife had submit ted to an operation in vhich her 

ovaries, tubes and uterus were removed. The divorce was de­

nied because it was felt that sterility or inabi lity to pro­

cre ate is not inct ependant grounds for divorce where party 

complained against was capable of copulation. Where physi­

cal conditions pr esent at the time of marriage prevent sex­

ual intercourse and part y re f uses to undergo minor operat­

ion to correct t he defe ct, a divorce may be granted (Direct 

quot ation from Wi lliam Shakespeare, "Love begins three spans 

from the he art". ) • 

filL.~: 

A conclusive answerLcannot be given as to whether a 

non-consenting spouse has a cause of action against the sur­

geon. To be on the safe side, get the consent of both the 

husband and the wife. 

The main point revolves around the matter of urgency, 

in addition to consent . If a threat to li fe is present and 
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sterilization offers a cure, even without consent it will pro­

bably hold up in a court of law. 
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THERAPE!:l1.If STERILIZAilQN 

There is no doubt as to the legality of therapeutic ster­

ilization where medical necessity requires it. The simpler 

operation is performed upon the man.* Even here all difficul­

ties are not eliminated. The donsent must be genuine and not 

obtained by fraud or deceit. A good form would read as follow;: 

" I, Jane Doe, of Blackacker, Pennsylvania having been advised 

by John Jones, M. D. that I have pulmonary tuberculosis and 

that it would be dangerous to my life to become pregnant, 

request, authorize and direct John Jones, M. D. of the Mercy 

Hospital to sever my fa l lopian tubes from the uterus so that 

conception cannot take place. I fully understand and realize 

that after th i s operation, I can never bear children. And I 

further release J ohn Jones, M. D., his heirs, executors, 

administrators and assignors and Mercy Hospital from all claims, 

demands, actions and damages whatsoever arising out of or re­

sulting from the operat i on. n 

In witness wh!reof, I herein set my hand and seal this _ 

____ day of ______ 19 _____________ _ 

{SEAL) 

Sworn to and subscribed before me, the undersigned authority, 

this ______ day of_ _ ____ of 19 _____ _ 
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I, Robert Doe, husband of Jane Doe, have read the above, 

authorization and directon of my wife and join with my wife 

therein, and I further release John Jones, M. D., heirs, 

executors, administrators and assignees, and Mercy Hospital 

from all claims, demands, actions and damages whatsoever 

arising out of or re sulting from the operation. 

In witness whereof, I have here unto set my hand and 

seal this -~----------- day of 

19 • 

(SEAL) 

Sworn to and subscribed before me, the undersigned author-

ities this ---------- day of --------
19 _____________ • 

Even when the consent is obtained for the operation, 

legal difficulties are sometimes encountered (Christenson 

versus Thornby 192 Minnesota.). 

Apart from any consent, there are those therapeutic 

sterilizations which are unanticipated but which become 

necessary in the course of a surgical operation in order to 

preserve the pati ent's l ife. 

In a case ar ising i n Quebec, the patient was rushed to 

the hospital for an attack of acute appendicitis, and when 
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the husband was notified of t he diagnosis and that surgery 

was required states, "Well if she must be operated on, I 

want her to be operat ed on at once and for all". Nothing was 

said about any operat ion involving the ovaries. On opening 

the abdomen, it was found t hat not only the appendix was 

diseased but also t he ovaries and they would have to be sac­

rificed. When the husband had become aware of v.hat had been 

done, he brought act ion for damages, alleging that the sur­

geon had removed hi s wife' s ovaries without his or her con­

sent. The ruling j udge found there was some evidence of con­

sent, and took occasion to deal with rights and duties of a 

surgeon in the absence of consent. He stated that the med­

ical testimony showed that the operation complained of was 

urgently necessary in the interest of the patient. With the 

condition which t he surgeon, and medical testimony that re­

moval of the ovari es was for the welfare of the patient, the 

surgeon was held not to be liable in the suit for damages.* 

ANALYSIS OF EXIST I NG STE~I LIZATION LEGISLATION 

In analizing the 28 laws now in effect (see charts) cer­

tain patterns are evident. 23 states have compulsory steril­

ization (operation can be performed without consent of the 

patient or guard i an ) Nebraska included). Only two laws re-

-49-



quire consent (Minnesota and Vermont) and three have provisions 

for both voluntary and compulsory sterilization (Maine, North 

Carolina and South Dakota). In most states, the law applies 

exclusively to inmates of state institutions (see chart I) 

However, ten states make provision for those eutside the sta­

te's care (Delaware, Idaho, Iowa, Michigan, North Carolina, 

Oregon, Puerto Rico, South Dakota, Utah and Vermont). Speci­

fic coverage varies from state to state (see chart I). Al­

though every statute now in operation allows for steriliza­

tion of both the mentally ill and mentally deficient, sever-

al laws also per~it sterilization of other types (hereditary 

criminals and syphilitics). All the laws are professedly 

eugenic, and those of Cal ifornia and Nebraska currently pro­

vide for punitive ste r ilization. 

Of the 32 states and one territory which at one time or 

another have adopted sterilization laws, five have rendered 

their statutes ineffectual without enacting new ones (see 

chart II). New York, New Jersey and Washington repealed 

acts found unconstitutional by their respective courts. 

Nevada's law, while never repealed, was found unconstitution­

al. An advisory opinion of the State Supreme Court in 1935 

cast such a doubt on the constitutionality of Alabama law 

that no operations have been performed since. 
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Enforcement of the remaining 21 state laws varies con­

siderably. 

DECLINE OF COMPULSORY STER ILIZATION J\OVEMENT (See chart III) 
- - -----------------

~uring the l ast fif t een years, eugenic sterilization in 

the United States has been on the decline. This decline is 

not immediately at tributable to any one cause, although 

several causes suggest t hemselves as possibi lities. 

I American Neurological Association Report. 

One of the main fac t ors in the decline of sterilizat­

ion was the report of this committee headed by Doctor A. 

Myerson, State Psychiatrist. After probing deeply into many 

aspects of the s i tuation including the history and laws, 

main arguments f or and against sterilization, inheritance of 

mental disease, genetics , eugenics, neurological diseases, 

crime, twins, genius and eugenics, the committee realized 

the following conclusions, 

1) They recommended there be no compulsory steriliza­

tion. 

2) Any ster ilizati on program should be applicable not 

only to the pat ient in the state institutions, but 

also to those i n private institutions and the pub­

lic at large. 
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3) Sterilizat ion be practiced selectively, only within 

certain well def i ned limits. Sterilizat ion was re 

garded as permis sable in the treatment of neurolog­

ical diseases of its definitely hereditary nature, 

familial feeble mindedneas, dementia praecox, manic 

depressive states, and epilepsy where attacks are 

frequent enough to cause social problems. 

II Sterili zation Legislation in Nazi Germany. 

The abuse of steril i zation legislation in Nazi Ger­

many was a tremendous factor in turning the public opinion 

against the whole concept of compulsory state action. 

III New Scienti f ic Studies. 

The re-exami nation of earlier beliefs about heredity led 

many doctors to adopt new positions regarding sterilization. 

IV Religious Inf luence . 

V Changed Legal Thinking ie Skinner versus Oklahoma. 
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CONCLUSION: 

In this paper we attempted to present -

l - Ne braska Statutes as t hey apply to sterilization, which 

for the most par t concern defectives in state institutions. 

2 - A discussion of the history and trend of sterilization in 

the United Stat es. 

3 - Sterilization l egislation in the United States, including 

the decisions r endered on the two cases brought before 

the United Stat es Supr eme Court. 

4 - The types of st erilization are enumerated and defined -

Therapeutic 

Contraceptive 

Punitive 

Eugenic 

5 - Some legal problems arising from non-therapeutic steril­

ization. 

6 - Criminal and civil l i ability on the part of the physician. 

7 - Eugenic, cont raceptive and therapeutic sterilization pro­

blems, with special reference to a handy form to have sig­

ned by both parties with respect to therapeutic steriliza­

tion. And lastly -

8 - An analysis of exist ing sterilization legislation with 

three char ts showing a decline of compulsory sterilization. 
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CHART I 

CLASS OF INDIVIDUALS TO WH ICH STERILIZATION LAWS APPLY 

State Inmates outside Mentally Ment- Epilep- Crimi- Others 
or State State Ill ally tic nals 

Territory Insti- Insti- Defi-
tutions tutions cient 

Arizona X X X X 
California X X X X X 
Connecticut x X X 

Delaware X X X X X X 

Georgia X X X X X 
Idaho X X X X X X X 
Indiana X X X X 

Iowa X X X X X X 

Kansas X X X X X 
Maine X X X 
Michigan X X X X X 
Minnesota X X X 
Mississippi x X X X 
Montana X X X X 
Nebraska X X X X X 
New Hamp-

shire X X X X 
No.Carolina x X X X X 

No.Dakota X X X X X X 
Oklahoma X X X X X 
Oregon X X X X X X X 

So.Carolina x X X X 

So.Dakota X X X X 

Utah X X X X X X 
Vermont X X X X 

Virginia X X X X 

West Vir-
ginia X X X X 

Wisconsin X X X X X 
~erto 

Rico X X X X X 

-a-



CHART II . 

LEGAL STATUS, RATES OF ENFORGE~NT AND APPLICABILITY OF 
STERILIZATION .LAVG 

State or Rate of Enfor-Compul- Punitive(P) Right of 
Territoryt'" cement(or Le- sory (C) Eugenic (E) Appeal 

gal Status)** Volun-
tary (V) 

Alabama Unconsti t ut-
ional 

Arizona Low C Yes 
California High C E+P Yes 
Connecticut Low C E 
Delaware Low C E 
peorgia High C E Yes 
Idaho Low C E Yes 
Indiana Medium C E Yes 
Iowa Medium C E Yes 
Kansas Low C E 
f-iaine Low V+C E Yes 
Michigan Medium C E Yes 
Minnesota Low V E 
Mississippi Low C E Yes 
Montana Low C E Yes 
Nebraska Low C E+P Yes 
Nevada Unconst i tut-

ional C 
Hew Hampshire Low C E Yes 
New Jersey Unconsti tut-

i onal & Repeal-
ed 

New York " 
No. Carolina High V+C E Yes 
No. Dakota Low C E Yes 
Oklahoma Low C E Yes 
Oregon Low C E Yes 
So. Carolina Low C E Yes 
So. Dakota Low V+C E 
Utah Low C E Yes 
Vermont Low V E 
Virginia High Yes 
Washington Unconstitut- C 

ional & Repealed 
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West Virginia Low 
Wisconsin Lo 
Puerto Rico Low 

CHART II CONTINUED 

C 
C 
C 

E 
E 
E 

Yes 

Yes 

ii-Where State is not listed, there is either no law or its 
status and appl icability could not be determined in detail. 

~Average number of cases annually from 1946-1956. 
Low= less t han 50/year 

Medium = 50-100/year 
High= over 100/year 
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CHART III 

NUMBER OF STERILIZATIONS PER ANNUM 

State 1946 1947 1948 1949 1950 195119521953 1954 1955 

Arizona 1 l 
California 480 401 326 381 275 150 39 23 27 25 
Connecticutt 6 8 10 2 3 5 5 2 3 
Delaware 29 15 34 19 13 7 33 4 
Georgia 68 24 94 167 226 200 ,279 246 207 291 
Idaho 5 8 4 2 
Indiana 192 89 77 49 71 60 37 55 85 94 
Iowa 45 70 127 165 113 178 70 85 72 47 
Kansas 71 29 18 24 
Maine 9 3 3 3 6 4 5 8 17 26 
Michigan 75 117 131 88 72 65 81 103 71 61 
Minnesota 2 1 4 8 12 15 16 13 10 9 
Mississippi 19 11 3 
Montana 15 6 5 8 3 2 2 
Nebraska 13 7 20 16 19 19 37 27 23 15 
New Hampshire 9 6 11 14 17 23 18 21 8 4 
No. Carolina 105 139 186 249 295 375 326 270 300 289 
No. Dakota 29 17 33 23 23 42 22 37 16 
Oklahoma 2 1 
Oregon 49 30 43 32 60 42 72 59 25 28 
So. Carolina 4 7 12 10 3 7 8 30 
So. Dakota 24 46 12 3 5 4 4 8 6 2 -Utah 64 58 16 4 34 30 46 16 13 9 
Vermont 10 1 l 
Virginia 152 122 134 215 204 207 153 169 171 111 
West Virginia 15 33 
Wisconsin 52 35 46 28 42 22 11 22 14 
Totals 1512 1242 1336 1500 1526 1459 1267 1180 1079 1067 
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