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Abstract

This research argues that without the appropriate category or lexicon to address
interactive creations and with their assessment by analogy, interactive creations are
improperly protected by copyright. They are over-under protected, their infringement
decisions incoherent, inconsistent, and are protected in ways which entirely overlook
their distinct and unique characteristics as an expressive medium. Drawing the
boundaries of protection already proves difficult for copyright, owing to flaws and
shortcomings with its principles and subject matter categorization. Which in part is why
copyright struggles to protect interactive creations. However, it is contended that
interactive creations present further difficulties which emerge by virtue of their
interactivity. It is argued that this interactivity leads them to present significant
practical and conceptual questions which copyright is ill equipped to answer. And
whilst the existing academic commentary does highlight the challenges facing
interactive creations, it does not do so in a way that meaningfully or specifically
addresses interactive creations as a distinct medium, nor does it consider their unique
qualities. To that end, this thesis argues that video game scholarship presents a helpful
foundation for understanding how a more accurate ontology for interactive works might
be constructed. It is contended that video game studies and ludology, can provide
insights on what these neglected qualities are, as well as potential frameworks and
vocabulary for more appropriately understanding and structuring these concepts.
Arguing that ludology and the concepts proposed by the ludologist Frasca provide a
clearer analytical lens for assessing the distinct and novel expressive capabilities of the
medium. Concluding that copyright must re-evaluate its scope and purpose to better

accommodate the subject matter it seeks to protect.
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Introduction

Problem Review

Copyright is an intellectual property right which subsists in creative products, or in
copyright terms, vests in original works of authorship such as literary, artistic, and
musical works. For example, literary copyright includes books and letters, artistic
works includes sculptures and paintings, and musical works include musical scores.
Copyright confers exclusive — although not absolute® — rights over these works and
provides authors and owners of copyright works with the right to control their
reproduction, communication, distribution and so forth. Facilitating the exploitation of
these works and enabling rightsholders to control and ‘protect’ the products of their
creative labour. The scope of works which copyright concerns and the nature of rights
which copyright affords varies between jurisdictions, however, copyright has been
increasingly and partially harmonised by a series of international legislative
instruments. For instance, there are numerous international instruments which shape the
contours of copyright globally such as the Rome Convention,? the TRIPS agreement,®
the WIPO Treaties,* various EU legislative directives,® and in particular, there is the
Berne Convention which sets out minimum standards for protection as well as
providing a non-exhaustive list of the kinds of “literary and artistic works”® which

attract protection. Accordingly, one of copyright’s primary purposes is the regulation of

1 As the rights are limited both in terms of duration, for example they might last for 70 years after the
death of the author, and in terms of scope, limited by principles such as the idea expression dichotomy.
See further 1.2 and 3.4.

2 Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting 496
U.N.T.S72.

3 Agreement on Trade-related Aspects of Intellectual Property Rights 1869 U.N.T.S 299.

4 WIPO Performances and Phonograms Treaty 36 |.L.M 76; WIPO Copyright Treaty 36 I.L.M 65.

5> For example there is the Council Directive 91/250/EEC of 14 May 1991 on the legal protection of
computer programs and the Directive 2009/24/EC of the European Parliament and of the Council of 23
April 2009 on the legal protection of computer programs. It is recognized that the extent which EU
specific directives and principles will continue apply to the UK following its departure of the European
Union is a subject of debate, but for the purposes of the present analysis, they will be treated as if they
are relevant, especially where they have already affected UK legal jurisprudence, and where they
reflect other international obligations such as Berne.

6 Berne Convention for the Protection of Literary and Artistic Works Sept. 9, 1886, as revised at Paris
July 24, 1971, and as amended Sept. 28, 1979, 102 Stat. 2853, 1161 U.N.T.S. 3.
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creative works and cultural commodities and is a central socio-legal tool in the

governance of creative artefacts both commercially and culturally.

Historically, there have been two dominant justifications cited for the existence of
copyright, and copyright has been framed as being necessary for the objective of
protecting property — often from a natural rights or Lockean perspective. Or for the
dissemination of creative works — frequently in a utilitarian, incentive or economic
theory perspective.” However, it is arguable whether copyright can be solely attributed
to any of these justifications®. For instance, some commentators argue that justification
theories have limited importance in guiding copyright’s legal norms, suggesting that
justification theories serve a minimal purpose beyond their use as ex post facto
justifications.® Whilst others suggest that copyright is a product of multiple concurrent
theoretical rationales.'® Nonetheless, common to all these rationales, remains the
recognition that copyright serves as a “legal vehicle for responding to and encouraging
human genius, expressive creativity, and artistic and innovative endeavour[s]”*!, as
well as a legal instrument which facilitates control, exploitation and dissemination of a
cultural artefact regardless of whether that ultimately be for utilitarian, deontological,
economic justifications and so forth.'> Moreover, at the minimum, it is arguable that for
much of contemporary copyright, there exists some underlying constitutional mandate
for the promotion of public good and interest — in the form of encouragement for

7 Justin Hughes, ‘The Philosophy of Intellectual Property’ (1988) 77 Georgetown Law Journal 287.

8 Simone Schroff, ‘The Purpose of Copyright—Moving beyond the Theory’ (2021) 16 Journal of
Intellectual Property Law & Practice 1262.

9 Jessica Litman, Digital Copyright (Pbk ed, Prometheus Books 2006); Graeme Austin, ‘Copyright’s
Modest Ontology - Theory and Pragmatism in Eldred V. Ashcroft’ (2003) 16 Canadian Journal of Law and
Jurisprudence 163.

10 For instance Hughes (n 11) considers copyright as being a product of both incentive and natural rights
justifications; Peter Drahos, A Philosophy of Intellectual Property (Dartmouth 1996) contends that for IP
theories of rights have been and ought to be secondary to community concepts, duties and privileges,;
Alexandra George, Constructing Intellectual Property (1st edn, Cambridge University Press 2012)
<https://www.cambridge.org/core/product/identifier/9781139035361/type/book> accessed 1 May
2023 recognizes that although IP law often reflects ideology, the reality is that it adopts a “shifting
creed”; Justine Pila, The Subject Matter of Intellectual Property (First edition, Oxford University Press
2017) likewise recognizes IP as reflecting both “individual as well as communitarian values”.

11 Austin (n 13).

12 Michael Spence, ‘Justifying Copyright’ in Daniel McClean and Karsten Schubert (eds), Dear images:
art, copyright and culture (Ridinghouse : ICA 2002); Schroff (n 12).

9



learning, promotion of arts, social and cultural progress — even if the precise nature of

that public interest is nebulous or multifaceted.*®

It is therefore imperative that copyright is capable of successfully characterizing the
expressive creativity and productive endeavours that it is seeking to promote and
govern. Copyright must define works in a way that provides them with meaningful and
effective protection, whilst also drawing boundaries which sufficiently balance
incentive and public interests. To confer sufficient protection for economic and
authorial interests, without providing excessive control to the detriment of the creative
commons and to public interest. Moreover, it is also crucial that copyright successfully
characterizes its subject matter because by establishing the framework for cultural
production, and by regulating incentive and reward, copyright becomes a “de facto
instrument of culturally policy”.!* For instance, Peterson and Annand have examined
how copyright carries normative and cultural consequences,'® and as George argues,

deference to IP norms carries “materially identifiable results”,*® contending that:

“institutional facts such as intellectual property laws and the objects they create become
part of the social status quo...In this way, society internalizes intellectual property law
and its objects of regulation, and the rules of intellectual property law become norms by
which it becomes usual for society to regulate the use of ideas, information, and

0 17

knowledge”.

13 See for instance Jon M Garon, ‘Normative Copyright: A Conceptual Framework for Copyright
Philosophy’ (2003) 88 Cornell Law Review 1278 commenting on US constitutional mandates for
progres; Austin (n 13) commenting on the UK Commission report as a contemporary example of
continued relevance of promoting social good; see also Pila, The Subject Matter of Intellectual Property
(n 14) commenting on how even jurisdictions which historically reflected deontological models
nonetheless fall within a more international consensus that reflects the: “social value of intellectual
creations and the consequential desirability of encouraging them”.

14 Simon Stokes and Tarlo Lyons, ‘Copyright in the Cultural Industries’ [2003] European Intellectual
Property Review 103; Ruth Towse, ‘Copyright and Artists: A View from Cultural Economics’ (2006) 20
Journal of Economic Surveys 567.

5 Richard A Peterson and N Anand, ‘The Production of Culture Perspective’ (2004) 30 Annual Review of
Sociology 311; Richard A Peterson, ‘Six Constraints on the Production of Literary Works’ (1985) 14
Poetics 45.

16 George (n 14).

17ibid; Likewise, see Hughes (n 11) commenting on the importance of correctly identifying cultural
objects in order to provide effective preservation of cultural works.

10



As such, copyright’s efficacy as a tool of regulation is not only contingent on its ability
to facilitate utilitarian, economic and communitarian objectives, but also in its wider
role as a social and cultural instrument. Meaning that a legal framework which is blind
to the cultural frameworks it impacts, and which has a limited or underdeveloped
lexicon for conceptualising the cultural artefacts it attaches to, provides a poor structure
for governing and regulating cultural production, even if it succeeds commercially.
However, in identifying what is eligible subject matter and conceptualising what that
subject matter is, copyright has frequently elected to place significant emphasis on the
physical object, prioritizing protection for the cultural object as a commercial
commodity, rather than as a cultural product.'® Relying on the physical properties of the
creative object to define the protected work, rather than its creative identity as it might
be conceived of by its “art-regarding community”.!° Falling short in its role as an

instrument of cultural and social policy.

The recourse to objects and physical traits creates several further issues. For instance,
on a broad conceptual level, it undermines clarity and coherence for copyright’s subject
matter which are supposedly hybrid artifacts that are conferred protection for both
tangible and intangible qualities. Moreover, the emphasis on physical traits has created
a disproportionate system of protection since some subject matter are more readily
reified by their physical properties.?’ Resulting in a framework of protection which
over-privileges certain ideas and expressive characteristics, (in copyright terms
‘expressions’) depending on the category of the work or the nature of the expression,
whilst leaving analogous ideas or expressions in other categories, or of a different

nature impoverished by comparison.

There is one creative property where the physicalist approach and emphasis on objects
proves especially inappropriate, and which introduces additional conceptual dissonance
— interactive creations. Interactive creations broadly refers to any creative property that
facilitates significant player participation, and where in copyright terms the ‘work” is
primarily communicated through interaction, through the experience of the ‘work’. The

most common example of this kind of work would be video games, and it is video

18 See further chapter 3 at 3.2 and 3.5.
19 Pila, The Subject Matter of Intellectual Property (n 14).
20 See further chapter 1.

11



games which have presented the most notable complications for courts when
attempting to resolve questions surrounding the nature and scope of protection

conferred on highly interactive works.

As cultural artifacts that involve literary, artistic, musical or other forms of authorship
and expression, video games seem like clear and straightforward candidates for
protection under copyright. Similarly, as works that are significantly audio-visually
driven, accommodating them under copyright appears simple. Indeed, numerous
jurisdictions have acknowledged the cultural and commercial significance of video
games and have recognised that they are protected by copyright.?* However, when
confronted with accommodating video games, copyright has elected not to distinguish
them as their own form of cultural product. Whilst there is no international consensus
son how video games ought to be treated,?? no jurisdiction has sought to introduce a
category to facilitate their protection,? and instead most frameworks seem to affirm
that copyright’s existing subject matter, existing lexicon, and existing analysis is
adequate to accommodate interactive creations for the purposes of copyright, and do
not introduce a distinct category or rules to specifically enable video games to be
protected. And, most copyright regimes seem content to treat video games as being
ontologically no different, and in some cases even as direct extensions of the existing
works that it recognizes and protects, or by dissecting them and protecting components
of video games such as the code as literary works, and the visuals as artistic works.?*
However, such an approach is reductive as it downplays the differences between video
games and traditional categories of works, and fails to recognize that video games are
separate cultural products with their own unique identity and value. Moreover,

shoehorning them into existing categories does not account for the distinct expressive

21 Andy Ramos and others, ‘The Legal Status of Video Games: Comparative Analysis in National
Approaches’ [2013] WIPO.

2 jbid.

2 And likewise, video games have not been defined by any of the international legislation outlined at
earlier, and are for example, absent from Berne Convention for the Protection of Literary and Artistic
Works art. 2(1), Sept. 9, 1886, as revised at Paris July 24, 1971, and as amended Sept. 28, 1979, 102
Stat. 2853, 1161 U.N.T.S. 3; Rome Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting 496 U.N.T.S 72; Agreement on Trade-related Aspects of Intellectual
Property Rights 1869 U.N.T.S 299.; Council Directive 91/250/EEC of 14 May 1991 on the legal protection
of computer programs,; Directive 2009/24/EC of the European Parliament and of the Council of 23 April
2009 on the legal protection of computer programs.

24 Ramos and others (n 25).

12



forms available to video game authors and creators, and overlooks the very

characteristic which makes video games unique, their interaction.

Film critic Roger Ebert once controversially claimed that video games could never be
high art, distinguishing them because “video games by their nature require player
choices, which is the opposite of the strategy of serious film and literature, which
requires authorial control”.?°> Which sparked much discussion and debate on the artistic
merits of video games, including commentary on how they could contribute to art by
utilizing the same or similar expressive tools found in conventional mediums,?® how
they could leverage entirely new tools for similar effects,?” and how they have their
own unique artistic virtues.?® But in one sense, Roger Ebert is not entirely wrong.
Video games are different from film and literature, and a significant reason for that is

because of player choice.

Player choice and as an extension of that — player interaction, facilitates a creative
artifact which although bears resemblance to other creative works like literature — in
that it can tell stories, and like film — in that it presents stories and depictions through
audio and visuals, is nonetheless different because it is capable of communicating
through a player’s experience with a work. Moreover, that experience and
communication is anchored in expressive tools that leverage choice, interaction, and the

player, and therein lies the fundamental difference. Conventional mediums like

25 Roger Ebert, ‘Why Did the Chicken Cross the Genders?’ (https://www.rogerebert.com/)
<https://www.rogerebert.com/answer-man/why-did-the-chicken-cross-the-genders> accessed 17 June
2022.

26 Marie-Laure Ryan, ‘Beyond Myth and Metaphor: The Case of Narrative in Digital Media’ 1 Game
Studies <http://www.gamestudies.org/0101/ryan/> accessed 18 April 2022; Brenda Laurel, Computers
as Theatre (Second edition, Addison-Wesley 2014); Janet Murray, ‘From Game-Story to Cyberdrama
Janet Murray’ in Noah Wardrip-Fruin, Pat Harrigan and Michael Crumpton (eds), First person: new
media as story, performance, and game (MIT Press 2004); Janet Horowitz Murray, Hamlet on the
Holodeck: The Future of Narrative in Cyberspace (Updated edition, The MIT Press 2017).

27 Dawn Stobbart, ‘Telling Tales with Technology: Remediating Folklore and Myth through the
Videogame Alan Wake’ in Keri Duncan Valentine and Lucas John Jensen (eds), Examining the Evolution
of Gaming and Its Impact on Social, Cultural, and Political Perspectives (2016); Ryan (n 30); Eoghain
Meakin, Brian Vaughan and Charlie Cullen, ““Understanding” Narrative; Applying Poetics to Hellblade:
Senua’s Sacrifice’ (2021) 21 Game Studies
<http://gamestudies.org/2102/articles/meakin_vaughan_cullen> accessed 9 September 2021. See
further 5.4.

28 ‘Games Studies 0101: Games Telling Stories?’ (2001) 1 Game Studies
<http://www.gamestudies.org/0101/juul-gts/#4> accessed 9 September 2021; Gonzalo Frasca, ‘Play
the Message: Play, Game and Videogame Rhetoric’ (IT University of Copenhagen 2007). See further 5.5.

13



literature, art and film?® communicate through expressive tools which ultimately are
anchored in objects, their perception and interpretation is contingent on how they are
represented in the creative artifact. And whilst there are of course aspects of video
games which likewise leverage this ‘represented’ expressive approach, there is also
expressive creativity which is rooted in interaction and which can only properly be
understood and successfully be communicated through play and experience. By treating
video games as mere extensions of these conventional mediums, and by applying its
object-oriented framework, copyright has overlooked the very characteristics and
expressive creativity which make video games unique, and fails to account for the new
expressive traditions which are available to video game authors and creators that are
anchored in experience and interaction rather than in objects. Moreover, it fails to
acknowledge the conceptual difficulties which emerge from trying to circumscribe

video games and their distinct expressiveness through objects.

Conceptualizing this interaction and experience through objects proves difficult,
significantly in part because the nexus between the object(s) and the abstract work is
arguably far more distant for interactive creations than it is for traditional works.* And
although treating them as extensions of the existing categories and objects which
copyright recognizes has transformed them into familiar subject matter, and facilitates
their protection as a commaodified and commercially controllable object, as a
consequence, copyright has rendered their creative and cultural identity as secondary if
not irrelevant. In shoehorning video games into existing categories, copyright fails in
its role as an instrument that provides protection for cultural products that have

expressive and original creativity.

In addition, it is important that works are appreciated relative to the appropriate
category, because examining them from a false theoretical basis can lead to misleading
conclusions. Definitional clarity and accuracy is necessary to ensure that the protection
copyright confers is relevant, consistent, and appropriate. As such, for interactive

creations, the commaodification into objects, more so than for traditional works, is made

29 And for the purposes of copyright so does music, see 4.4.

30 For example, whilst a musical score is recognized as only being a convenient documented form or
improperly formed example of the actual music itself, it is arguable that the objects and physical forms
which are convenient for copyright to define video games in relation to are far less appropriate. For
further discussion see Chapter 5.

14



at the cost of copyright’s internal coherence. Since in order to accommodate them,
copyright has had to sacrifice the coherence of its protection, to find and expand gaps
in its conceptual framework to let works like video games slip through. It has had to
dilute its definition of existing categories. Resulting in copyright conferring
contradictory protection and emphasizing characteristics which in the context of
traditional works would arguably fall outside copyright’s remit.3! Suggesting that the
way copyright has reduced video games to a tangible commodity and to their
representations has destabilized copyright as an effective regulatory tool and

undermined the coherence of its categories.

In addition, whilst a key purpose of copyright is to facilitate commodification, it is also
imperative that it governs access to the ‘commons’ and adopts a balanced approach to
the dissemination of works. Therefore, copyright needs to draw appropriate boundaries,
not just effective boundaries. To reiterate, copyright serves both a commercial as well
as cultural role. Moreover, because copyright’s subject matter simultaneously exists as
both legal concepts as well as objects outside the law, for instance as social, economic
or cultural objects, as Pila stresses, it is not only “inevitable [but] desirable that IP draw
on other disciplines in understand them”.®? It is important for the law to draw upon the
scholarship of its subject matter both for theoretical coherence and because its

normative framework and definitions carry cultural consequences.

As such, the hypothesis of this thesis is whether Ludology — a discipline from video
game scholarship which concerns the interpretation of video games — is a helpful
theoretical lens for examining why copyright struggles to accommodate video games
and for assessing how video games and similar interactive works ought to be
characterised by copyright. Arguing that ludology provides a relevant model for
describing and defining the original and expressive creativity unique to video game

authors and creators, provides an explanation for why video games fit poorly within

31 For further discussion see Chapter 2

32 pila, The Subject Matter of Intellectual Property (n 14).

33 For the purposes of this research, because the emphasis is on the cultural identity of video games,
and how ludology outlines the kinds of expression available to video game creators and authors, how
video games can reflect the ‘personality’ of their creators, and the manner in which video game authors
can be creative, original (in a copyright sense), and communicate their authorial intent, related and sui
generis rights will not be examined.
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copyright’s existing categories and taxonomy, demonstrates why copyright’s lexicon
and framework is limited for video game expressions, and is a helpful model for

understanding the cultural identity of video games.

Objectives and Scope of the Study

This thesis investigates copyright’s struggle to accommodate interactive creations and
examines the reasons for why copyright has been unsuccessful. The aim is to provide
an investigation of copyright’s framework, models and analytical approaches that
focuses on the difficulties that interactive creations present. It is proposed that although
copyright’s inability to circumscribe interactive creations is a product of shortcomings
that are general, without subject specific analysis, the nuances and unique issues which
individual subject matter present become overlooked. It is hypothesized that video
game scholarship, especially ludology, can provide a helpful theoretical lens for
critically assessing and understanding the limitations and shortcomings with
copyright’s approach. Demonstrating the lacunae in copyright’s framework, providing
clarity for why copyright’s models and lexicon are inappropriate, showing why the
solutions copyright has adopted are and will continue to be ineffectual, whilst
introducing a springboard for re-evaluating copyright for both interactive creations and
for the creative property, ‘the works’ that it protects in general. In addressing this
hypothesis, the following overarching research questions will be considered:

Why does copyright struggle to draw appropriate boundaries of protection and
especially with interactive works? Why are copyright’s principle, concepts and subject
matter flawed or limited for interactive creations? And how does ludology highlight the
shortcomings of copyright’s approach, and how does ludology characterize video
games? Questions which correspond to the three following objectives discussed
below:The first objective of this thesis is to introduce the primary issues and establish
the foundation for the ensuing discussions. Providing an overview of copyright and
outlining copyright’s ‘perennial problem’ - appropriately defining its ambit both
generally, and for interactive creations. The general problem will be framed against the
history and development of copyright. Since the questions surrounding copyright’s
remit have been relevant from its inception and continue to persist through to
contemporary copyright. It is also important to identify the problem within copyright

more generally because the difficulties with circumscribing interactive creations stem
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from fundamental issues with copyright’s approach to defining boundaries. The
problem will then be contextualised within copyright’s attempts to assess and
conceptualise interactive creations. Providing an overview of the unique challenges
which face accommodating interactive creations, and which exacerbate the existing
problem and struggles which copyright faces in protecting works and defining

boundaries.

The second objective is to provide a general explanation for copyright’s inability to
effectively define the ambit of its protection. Assessing the flaws of certain key
principles and concepts — such as demateralization, authorship, the idea expression
dichotomy and the work concept. As well as evaluating the limitations of various
subject matter. There are several reasons for doing so. The primary reason is because
the explanation for copyright’s inability to protect interactive creations is cumulative.
There are fundamental flaws in the principles and concepts which copyright has
established for identifying and analysing its subject matter. And since the way
copyright makes creative property amenable to its protection begins with the
application of its principles, flaws in the principles translate to flaws in accommodating
its subject matter. Moreover, copyright’s subject matter is distinct, and contingent on
both the categories outlined and how copyright constructs and make sense of a subject
matter’s unique characteristics. As such, limitations with how those categories and their
characteristics are defined compound the flaws with copyright’s principles. In addition,
because copyright has not elected to develop an independent category for interactive
creations like video games, they are left to be protected by reference to its existing
subject matter categories, as such, limitations with those categories extend to
interactive creations. Finally, there are limitations with how copyright addresses
characteristics unique to certain subject matter — such as temporality, which can be

extended to interactive creations which share those characteristics.

The third objective is to provide a more precise explanation for the challenges facing
interactive creations by situating the general shortcomings in the context of interactive
creations, and by analysing the unique characteristics which create issues for copyright.
Relying on video game scholarship to highlight why copyright’s principles and
concepts, and subject matter categorization are inadequate for assessing interactive

creations. It will be proposed that ludology scholarship highlights a fundamental
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difference between interactive creations and the other conventional works which
copyright protects, and demonstrates why they cannot be accommodated within
copyright’s framework — which is predominantly concerned with objects, and in
ludological terms ‘representations’ within those objects. Importantly, the application of
ludology is not an attempt to prescribe a theoretical model for copyright to directly
adapt and integrate into its existing framework, nor is it an appeal for copyright to
include it within its analytical traditions, but instead serves as a critique which
challenges copyright to re-evaluate its approach to protecting works like video games
that are interactive and experience driven. It is presented as a basis for how and why
copyright may need to reconsider its approach to accommodating interactive creations,

if not subject matter more broadly.

This thesis is chiefly focused on how copyright outlines, identifies and circumscribes
its subject matter and ‘works’, but in providing specific examples, it will predominantly
discuss British, American and European copyright. This is because although judicial
attempts to resolve the problems introduced by interactive creations are region specific,
the underlying limitations with accommaodating interactive creations ultimately concern
universal challenges which interactive creations present, and fundamental limitations
with how certain copyright systems elect to define and circumscribe protected subject
matter. As such, the analysis and discussions will be framed generally, but will draw
upon examples from UK, US and European copyright. As systems which
simultaneously treat their protection as generic — providing protection over works, and
as specific — defined by or qualified by categories and subject matter lists. And as
systems which in their approach to defining works and outlining protected subject
matter, have failed to recognize the particular challenges presented by interactive

creations.

Methodology, Sources and Limitations

The methodological approaches adopted by this thesis can be understood as falling into
two primary categories: doctrinal legal research and interdisciplinary research. The
doctrinal legal research serves to provide the foundations for the issues discussed in the
thesis. Relying on legislative statutes to anchor the challenges facing the reification of

works, and judicial decisions to evidence the difficulties with over-under protecting
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certain ideas and expressions, and to illustrate the challenges with accommodating
interactive creations. Supplementing the associated arguments with observations and
analysis from relevant legal literature and commentary, which provide arguments for
why certain decisions or concepts are flawed, and to highlight the shortcomings of
principles and difficulties with their application. For the purposes of this thesis, the
legal instruments, judicial decisions and legal scholarship will predominantly concern
three jurisdictions — the UK, US and Europe. This is because the analysis is more
concerned with overarching difficulties surrounding the inclusion of interactive
creations into copyright systems which adopt object and category focused approaches
to defining subject matter. Approaches which are adopted by these three jurisdictions,
especially as signatories of Berne. And references to other jurisdictions add little to the
conclusions which ultimately concern this overarching object-subject approach.

The reliance on interdisciplinary research serves two primary purposes. Firstly, in
regulating creative property, copyright must define the cultural objects that it’s
protecting, as such, scholarship rooted in academia that principally concerns examining
and analysing the respective creative properties is crucial in understanding the
limitations of copyright’s definitions and ontologies of subject matter. Likewise, it
demonstrates why legal norms developed from assumptions which copyright makes
about the subject matter it protects are flawed or inadequate. Secondly, two key
contentions of the thesis is that copyright has failed to protect interactive creations by
diminishing the importance or relevance of their unique characteristics and overlooks
the differences between them and other creative properties. As such, it is necessary to
examine both scholarship which defines and outlines the characteristics of the works
which copyright traditionally protects, as well as scholarship which addresses the
unique characteristics of interactive creations like video games. Where ludology, which
is premised on the distinctive differences of interactive creations proves especially
relevant and helpful. The reliance on interdisciplinary scholarship also serves the
ancillary purposes of rationalizing judicial conclusions which are anomalous and
incoherent. By demonstrating how cases which undermine the application of
copyright’s dichotomy, are difficult to reconcile with existing precedent, or which
contradict conventional analytical traditions, are better justified and described by

ludological frameworks.
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The reference to ludology however is not prescriptive, nor is it proposed that copyright
ought to introduce ludological analysis and traditions into its framework, directly or
indirectly. Whilst an investigation into the efficacy and feasibility of integrating
ludology and similar interdisciplinary analysis would be valuable, such a discussion
merits significant consideration and falls beyond the scope of the present discussion.
Likewise, discussions concerning the significance of changes to European legislation
following Infopag®* and Levola® whilst relevant for discussing interactive creations,
remain adjacent to the primary arguments made throughout, and thus will not be
examined in depth. Another issue which although important, but deserves its own
separate analysis is the question of authorship in the context of interactive creations and
player choice. Authorship will be discussed to the extent that it is relevant as a principle
for helping qualify what copyright considers works, especially under European
approaches which arguably treat the work definition as synonymous with an author’s
own intellectual creations. However, a specific analysis of authorship and the
consequences which interactive creations carry for authorship and copyright by
extension will be set aside since whilst important, it remains tangential to the principle
arguments of this thesis. This thesis is based on materials and reflects the law as of June
24" 2022.

Chapters Outline

It is argued that copyright has limited success in prescribing boundaries which
adequately or appropriately define and circumscribe interactive creations. Chapter 1
argues that this is a general problem which copyright has with its approach to
reification, and that copyright has been vague in outlining the subject of its protection,
and inconsistent with how it defines what falls within its remit — as a protected
expression, and what does not — as an unprotected idea. It is asserted that for certain
works, providing comprehensive protection against non-literal copying without
sacrificing the legitimacy of its tools and principles concerning eligibility for protection

has been unsuccessful. For example, the absence of sufficient protection for film

34 Case C - 5/08 Infopaq International A/S v Danske Dagblades Forening [2009] | - 06569.
35 Case C-310/17 - Levola Hengelo BV v Smilde Foods BV [2018].
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beyond the object and has meant that copyright must rely on other subject matter
categories like literary and dramatic works to indirectly protect the film subject.
Regardless of whether the tools and rhetoric developed for those categories are relevant
and applicable to film. Leaving categories like film simultaneously over and
underprotected, since there is both an absence of protection for film-specific

techniques, and a disproportionate emphasis on literary and narrative concepts.

Chapter 2 contends that copyright’s protection of interactive creations is even more
lopsided and inappropriate. Arguing that the indirect protection through other subject
matter, in particular the reliance on literary or visual characteristics to conceptualise the
interactive work and to define protection has meant that copyright has been forced to
dilute the tools and concepts associated with those literary or visual characteristics.
Chapter 2 also asserts that there are explicit differences between interactive creations
and traditionally protected subject matter, which introduce practical complications and
make interactive creations difficult for copyright to accommodate. Specifically, their
multimedia nature, their inchoate nature, and their software and functionally driven
expressions. It argues that copyright’s attempts to accommodate the ‘interactive
experience’ emphasize this, as the inconsistent and incoherent caselaw demonstrate the
consequences of copyright stretching literary-style protection for works that are literary
adjacent, but not strictly literary in nature.

Chapter 3 examines copyright’s inability to accommodate interactive creations and
focuses on flaws with copyright principles which undermine the reification of creative
properties. It outlines the principles and concepts that are most relevant for
understanding why copyright struggles to define and circumscribe interactive creations
— dematerialization, authorship, the idea-expression dichotomy, and the work.
Concluding that copyright’s inability to draw the boundaries of protection is primarily
the product of its unhelpful work concept, especially as it functions as the culmination
and intersection for all the issues identified with other copyright principles. It also
argues that for interactive creations, the most significant shortcoming is copyright’s
category and object driven approach to defining works. Since the emphasis on objects
means that characteristics disconnected from objects become difficult to accommodate
within copyright. And because the reliance on categories to define the work means that

protection is limited to however copyright outlines that category — and for works which

21



span multiple categories, limited to the kinds of analysis and tools available to those
other categories. Which in turn results in tools and rhetoric being inappropriately

applied to resolve distinct conceptual problems which they are not designed for.

Chapter 4 considers the limitations with how copyright has defined its categories and
subject matter, focusing on the subject matter which provide relevant and applicable
insights for understanding why interactive creations resist definition by copyright —
literary works, artistic works, musical works and film. It argues that there are certain
characteristics — such as temporality and performance in music, that are inherent to
works and which prevent them from being described and protected by copyright. It
contends that these characteristics are similarly relevant in understanding how
interactivity and the unique expressions afforded by interactivity are incompatible with
copyright. Either because they are directly relevant — like temporality, or because
parallels can be drawn — for instance by extending conclusions about performance in
music to performance and play for a video game. It also argues that the tendency to
protect works by analogy to literary and narrative concepts irrespective of relevance
demonstrates how for certain works, copyright’s lexicon is both limited and lopsided.
Providing a preliminary explanation for the over-under protection that faces literary-

adjacent works like films and interactive creations.

To fully appreciate the limitations and gaps in copyright’s lexicon, Chapter 5 examines
video game academia to assess why the lexicon and framework developed by copyright
is fundamentally ill equipped for analysing and describing interactive creations. It
firstly considers the scholarship which focuses on video games as expressive artefacts
within the narrative tradition. It examines the various unique narrative structures, and
narrative tools which video games can leverage to generate meaning and expression
and argues that these various structures and tools present difficulties for copyright’s
predominantly literary driven narrative models. Chapter 5 then applies the analysis of
ludologists — theorists who focus on the meaning making potential of video games
beyond the narrative tradition, and beyond meaning or expression that can be
‘represented’. It considers the argument proposed by ludologists that video games are a
medium that is interactive or ‘simulational’, and as such is afforded completely unique
tools and techniques which it can leverage to generate meaning and expression, and

employs it to understand how copyright’s analytical traditions are limited, and why its
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framework insufficient. And questions whether copyright’s model which is rooted in
representational semiotics is suitable for assessing interactive creations which are

driven by process and experience.
Chapter 6 concludes and summarizes the arguments made throughout before touching

upon the implications and the consequences for copyright depending on whether and

how it changes to accommodate interactive creations.

23



Chapter 1 — Copyright’s perennial problem: appropriately

drawing the boundaries of protection

1.1 — Introduction

Copyright’s inability to define and outline interactive creations is connected to an
underlying and general problem which copyright has struggled with since its inception
— appropriately defining its protected subject and scope to ensure effective protection. It
is argued that with the introduction of protection for immaterial qualities to combat
non-literal reproductions, copyright has been unable to prescribe appropriate
boundaries of protection. And this is prominently demonstrated by copyright’s
imbalanced application of the dichotomy. It is contended that in applying the
dichotomy, and in attempting to circumscribe works, copyright has sacrificed the
legitimacy of its tools, and has left various works, or otherwise specific qualities or
aspects of works either overprotected, or underprotected. A consequence which is
especially pronounced in the UK’s copyright protection for film and unconventional
works. As such, to provide a foundation for assessing why copyright cannot
circumscribe interactive creations, 1.2 will introduce copyright’s perennial problem. In
contextualizing copyright’s problem, 1.2.1 will first briefly discuss the historical
emergence of the problem before establishing the problem for contemporary copyright
in 1.2.2. Sections 1.3 and 1.4 will then examine copyright’s overprotection and
underprotection of works respectively, to illustrate how copyright struggles to
adequately protect works. Assessing predominantly UK copyright cases because there
is a more explicit emphasis placed on subject matter categorisations, and because the
UK's approach to film is particularly demonstrative of how certain kinds of subject
matter can be simultaneously over-under protected and inappropriately accommodated

by copyright.®

1.2 — Copyright’s perennial problem

36 For further discussion on why the CDPA 1988 is particularly illustrative of the shortcomings with
limited categorisation, see 3.5.2, and for further discussion of the UK’s approach to film, see 4.5.
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Copyright is an intellectual property right which establishes and outlines the exclusive
control that rightsholders and owners have over creative properties such as books,
music, art and so forth. As such, a crucial question for copyright regimes is how to
appropriately define its subject and scope to guarantee owners their exclusive rights
and control. And by extension, how to effectively protect these creative properties from
unfair exploitation. This has been a challenge starting from the protection of physical
books, to the protection of text, all the way through to the contemporary position over
‘works’. As 1.2.1 discusses, historically the perennial problem was more concerned
adequate protection, where there were limited rights that enabled control over the
printing of books, and the text within books. As such, for appropriate protection, the
subject of copyright needed to be defined sufficiently broadly to guarantee effective
protection and effective boundaries. And to provide adequate protection, copyright
evolved and expanded its scope and rights, eventually leading to modern copyright

which now protects cultural objects as hybrid properties.

However, although protecting cultural objects as hybrid properties resolved copyright’s
issue with effective protection in terms of scope, it introduced new issues with
identification, and as 1.2.2 contends, means that copyright’s problem shifts from
adequate scope to adequate definition. Since, not only must contemporary copyright
draw boundaries in a way which provide adequate protection against non-literal
copying, it also must do so in ways which effectively and appropriately define the
immaterial. Accordingly, for contemporary copyright, a primary difficulty in achieving
this appropriate protection has been establishing copyright’s subject and boundaries
without sacrificing its legitimacy. A difficulty which originates from the invention of

the printing press and its radicalization of the cultural artefact: books.

1.2.1 — Appropriate protection historically

Historically, for pre-copyright and early copyright regimes, the permitted and restricted
acts associated with creative property were far more concerned with physical objects.

For instance, rights and ownership over literary property concerned ownership rights
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associated with the physical book itself.3” Then with the advent of the printing press in
the 15" century,® rights in literary property became more concerned with commercial
trade activities such as the right to print and sell specific books,* or the right to print
entire classes of books.*? Over time, the commercial value in the literary marketplace
shifted from classes of books to specific individual books, and printers sought to make
competing editions by creating non-literal replicas of commercially valuable books —
for instance by making minor alterations or by only partially copying a books text.
Competitors also sought to commercially exploit popular books by creating other
“derivative literary products” such as translations or adaptations.** Following this new
approach to ‘piracy’ — non-literal copying, came a tumultuous period of political, legal
and cultural debate,*? which saw a push from printers to better secure their monopolies
over their books alongside an emergent cultural movement from authors to exert
greater control over their writings.*® For both these parties, these attitudes came from
the recognition that in order to effectively control their works, they needed to control
the intangibles in their works, and this was reflected in both their practices and their
approach to petitions for legal reform.**

Eventually, in 1707 the interests of authors and printers manifested in a parliamentary
petition which took the novel approach of framing the regulation of books from authors
perspectives, doing so by emphasizing the impact of piracy on authors. And although

37 For example, there was the medieval right which recognized in those who had ownership of a
manuscript the right to charge fees in exchange for permission to copy the manuscript. See Rose (n 1)
at 9.

38 ibid; Isabella Alexander and H Tomas Gémez-Arostegu (eds), Research Handbook on the History of
Copyright Law (Edward Elgar Publishing 2016).

39 Rose (n 41); Jane C Ginsburg, ‘Proto-Property in Literary and Artistic Works: Sixteenth-Century Papal
Printing Privileges’ (Social Science Research Network 2015) SSRN Scholarly Paper ID 2650152
<https://papers.ssrn.com/abstract=2650152> accessed 19 May 2018; Pope v Curl (1741) 26 ER 608.

40 Rose (n 41).

41 Anne Barron, ‘Commodification and Cultural Form: Film Copyright Revisited’ (2004) 52 New
Formations 58 citing John Sutherland, Victorian Fiction: Writers, Publishers, Readers (2nd ed, Palgrave
Macmillan 2006).

42 Lyman Ray Patterson, Copyright in Historical Perspective (1. repr, Vanderbilt Univ Press 2000); Rose (n
41); Rosemary J Coombe, ‘Challenging Paternity: Histories of Copyright’ (1994) 6 Yale Journal of Law
and the Humanities 397; Martha Woodmansee, ‘The Genius and the Copyright: Economic and Legal
Conditions of the Emergence of the “Author”’ (1984) 17 Eighteenth-Century Studies 425.

3 ibid.

44 Oren Bracha, Owning Ideas: The Intellectual Origins of American Intellectual Property, 1790-1909
(Cambridge University Press 2016); Rose (n 41).
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the 1707 petition failed,* the use of authorial entitlement to encourage reform persisted
and the subsequent 1709 petition succeeded. Leading to what many call the first
copyright legislation — The Statute of Anne. Crucially, the statute overtly recognized
that authors could be “legally recognized as possible proprietors of their works™*®, and
in doing so, it evidenced if not facilitated a distinct relocation of authors to the heart of
literary property. With the growing appeal for authorial rights this inaugurated a new
discussion centred on understanding what the precise nature of that authorial right was
or should be. A discussion which would pre-empt and gradually form the foundation
for identifying the immaterial literary property which authors or owners had a right

in.47

The discourse on authorial entitlement continued to grow and was developed
throughout the 18™ century in what has since been called the literary property debate. A
period which saw the concept of literary property expand to include the property’s
intangible characteristics. One early development was the conclusion reached in Pope v
Curl,*® a case which concerned the attempts by an author (Pope) to prevent the printing
and selling of private letters. Importantly, the case recognized and distinguished
between the words written and physical letter itself, noting that a party who received a
letter only accrued an ownership in the material object and that it did not extend to the
“composition” within. Following Curl*® this was pushed further with numerous cases
and essays that sought to evolve and expand the concept of literary property. For

instance, in Tonson v Collins,*° Blackstone noted that whilst ideas were not part of

9951 9952

literary property, “style and sentiment™", as “essentials of a literary composition
were. And later, in Millar v Taylor,> literary property was defined as the right to print
and publish “a set of intellectual ideas or modes of thinking, communicated in a set of

words and sentences and modes of expression”.>* The construction of literary property

4> See Rose (n 2): “John Feather speculates that the 1707 bill may have failed because the advocates of
censorship managed to get licensing clauses tacked on in committee”.
46 Rose (n 2) at 4.

47 ibid; Bracha (n 48); Coombe (n 46); Woodmansee (n 46).

48 pope v. Curl (n 43).

4 ibid.

%0 Tonson v Collins (1762) 1 Black W 321.

1ibid.

52 ibid.

53 Millar v Taylor (1769) 4 Burr 2303.

> ibid.
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as extending beyond the text proved more effective in combating non-literal piracy. As
such, with this new conception of literary property, the shift in the locus of protection
which had initially relocated from the physical book to the text, subsequently moved
from the text to the “sentiment” and “doctrine”>® behind the text.>® Because by
protecting the sentiment encompassed in a text alongside the text itself, copyright was
able to provide much more effective protection against partial copying, translations,

adaptations and other non-literal reproductions.

With time, the copyright regime of protection grew as other creative properties besides
books began to fall under its remit. Initially, “the concept of the ‘writing’ was stretched
and supplemented to cover music and visual representations (for example engravings,
sculptures and paintings) as well as written texts”.>’ Which correspondingly meant that
the immaterial ‘sentiment and doctrine’ behind these new protected creations needed to
expand to address the other immaterial qualities and new artistic ‘modes of
expressions’ residing in these cultural artefacts. With the phrase ‘expression’ eventually
replaced sentiment and doctrine as the shorthand for a protected immaterial quality. As
such, to both guarantee adequate protection against non-literal copying and to better
accommodate the copyright’s expanding subject matter, copyright’s subject needed to
become increasingly dematerialized, especially as the concept of literary property was
only so malleable. Leading to copyright’s modern framework which protects creative
objects as a hybrid tangible-intangible property. Which on the one hand, resolved the
absence of protection for creative property beyond their objects, but on the other,

introduced new issues with defining the nature and scope its hybrid subject.

1.2.2 — Appropriate protection now

The key objective of contemporary copyright is to provide rights holders with the
exclusive right to engage in specific acts in relation to original creative properties or

‘works’. These acts include the right to copy, rent, perform, communicate, adapt and

55 Rose (n 41); Yin Harn Lee, ‘The Persistence of the Text: The Concept of the Work in Copyright Law
(Part 1 and 2)’ (2018) 2018 Intellectual Property Quarterly 1; Sayre v Moore (1785) 1 East 361.

56 Rose (n 41); Lee, ‘The Persistence of the Text: The Concept of the Work in Copyright Law (Part 1 and
2)’ (n 59).

57 Barron, ‘Commodification and Cultural Form: Film Copyright Revisited’ (n 45).
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translate the work.*® For instance, these rights would encompass adapting a play into a
movie, or translating a book from English to French. Crucially, these restricted acts and
exclusive rights thus concern not merely rights relating to physical objects per se — such
as the distribution of a CD-ROM, but also include rights pertaining to the immaterial
qualities which ‘reside’ inside the physical objects of protection. For example, the right
of translation addresses not the book as a material artefact, but the sentences within. As
such copyright protection extends beyond the material object and instead encompasses

the ‘work’ as a hybrid creative property.

What precisely is a copyright work is not explicitly defined in any statutory instrument
nor in any of the international treaties which have partially harmonised the law of
copyright. However, the kinds of works capable of being protected by copyright have
been broadly identified. For instance, the Berne Convention for the Protection of
Literary and Artistic Works requires that signatories confer copyright on all “literary

and artistic works”*>®

. With “literary and artistic works” being defined in an extensive
and non-exhaustive list of creations, including “every production in the literary,
scientific and artistic domain...such as books...dramatic-musical
works...cinematographic works...works of drawing, painting, architecture, sculpture,
engraving and lithography”.%° The UK’s Copyright, Designs and Patents Act 1988
identifies several categories of subject matter in which copyright is capable of
subsisting, specifically — “(a) original literary, dramatic, musical and artistic works, (b)
sound recordings, films or broadcasts, and (c) typographical arrangements of a
published edition.”®* And similarly, the 1976 US Copyright Act affords copyright
protection for all “original works of authorship”®? alongside an open-ended list of
categories including literary works, musical works, pictorial, graphic and sculptural
works along with several other categories. Common to all these frameworks for

copyright regulation is the requirement of originality, reliance on the concept of a

58 Copyright, Designs and Patents Act 1988; Berne Convention for the Protection of Literary and Artistic
Works art. 2.3, Sept. 9, 1886, as revised at Paris July 24, 1971, and as amended Sept. 28, 1979, 102 Stat.
2853, 1161 U.N.T.S. 3; Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 2541 (codified at 17 U.S.C. §
106).

59 Berne Convention for the Protection of Literary and Artistic Works art. 2(1), Sept. 9, 1886, as revised
at Paris July 24, 1971, and as amended Sept. 28, 1979, 102 Stat. 2853, 1161 U.N.T.S. 3.

&0 ibid.

61 Copyright, Designs and Patents Act 1988.

62 Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 2541 (codified at 17 U.S.C. § 102).
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‘work’, a flexible and generic “common denominator”®3. And an accompanying list of
categories, which identifies potential works by virtue of their subject matter and their
physical form.%* Together these concepts outline copyrights tangible-intangible dual
model of protection.

To reiterate, by evolving the framework of protection into a hybrid system which
included both material and immaterial qualities, copyright was able to expand its scope
to better address and combat non-literal copying. And this is significantly facilitated by
the abstract and flexible work concept, a shorthand term which reflects and
encompasses any potentially protected immaterial quality within the remit of
copyright’s framework of protection. Which empowers copyright to better address
potential infringements when non-literal replicas are made. The generic work concept
likewise allows “doctrinal rules to be framed in such a way that they [are] able to move
beyond the subject-specific laws”®. Enabling copyright’s scope of protection to
encompass replicas or infringements regardless of the mediums which the subject
matter a work is initially created in, potentially even extending to non-literal copying

and reproductions in new and unanticipated forms.

Nevertheless, the introduction of protection over intangibles creates several new issues.
For example, the very uncertainties latent in the work term which makes it useful, also
creates potential difficulties in terms of providing clear definitions and ensuring the
certainty of protection. Moreover, there are challenges which emerge from the
inclusion of immaterial qualities into the remit of copyright’s protection, ranging from
challenges in identifying the boundaries of the immaterial aspects of the work, to
concerns regarding overprotection and unjust monopolies stemming from poorly
defined boundaries. One way in which copyright has sought to address this is by
retaining the categories of protected subject matter or by identifying and listing
corresponding physical objects of protection. Thus, copyright is able to provide a
degree of certainty otherwise absent from the abstract work concept.®® And helps

address some of the broad difficulties in protecting the intangible qualities of a cultural

63 Brad Sherman, ‘What Is a Copyright Work?’ (2011) 12 Theoretical Inquiries in Law 99.

64 There are other common concepts and similarities however their relevance to this discussion is
tangential at best.

85 Sherman (n 67).

8 Anne Barron, ‘Copyright Law and the Claims of Art.” (2002) 4 Intellectual Property Quarterly 368, 381.
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artefact. For instance, by analysing works in reference to the forms and mediums in
which the physical object exists, copyright is able to retain the judicial precedents that
were established when the categories of works were disparate and had distinct rules.®’
Which in turn facilitates clearer and more consistent assessments and judgements on
how to draw the boundaries of protection.®® Similarly, by identifying works within or
alongside the physical objects in which the intangibles work resides, copyright is able
to provide objective and clear physical boundaries to help circumscribe the otherwise
amorphous intangible creation within.”® Which not only addresses uncertainties, but to
some extent helps limit rightsholders from overextending the scope of their protection.
However, there are also downsides and limitations for relying on physical boundaries in
assessing the immaterial, and although these will be discussed more fully in chapters 3,
4, and 5 it is helpful here to highlight some key issues here.

The foremost problem with a dual approach to protected subject matter is that there is
no obvious synthesis between the physical and metaphysical qualities of a creative
property and no effective method to simultaneously assess both qualities. For example,
crudely compounding the intangible boundaries with those of the corresponding
physical object is a straightforward solution, but unfortunately overlooks creations
where the intangible qualities do not perfectly or even directly coincide with the
tangible.” Furthermore, it privileges the physical qualities of the creative property and
limits the effectiveness of intangible protection as a means to combat non-literal
infringement, undermining the very purpose of the dual system of protection.’”? There
are also issues with relying on the forms and mediums of a physical object, as it risks
applying analysis which is limited to understanding the work only by virtue of its
physical characteristics. Likewise, for works which exist in multiple forms, rely on
multiple mediums, or are not readily fixed in one object, it is not clear how or which

corresponding formal analysis should be applied if any.” Yet, a system of protection

67 Justine Pila, ‘Copyright and Its Categories of Original Works’ (2010) 30 Oxford Journal of Legal Studies
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which focused only on or prioritised the metaphysical would introduce problems with
certainty and consistency. As such, under the tangible-intangible system of protection,
the problem is no longer an issue with the absence of protection, but instead concerns
the question of balance, definition, and accordingly, the task of how to identify the

appropriate remit of protection.

In seeking to address all these aforementioned problems, as well as identify the
appropriate balance and scope of protection, there is a crucial preliminary question -
how can the protected immaterial subject matter in copyright be identified in the first
place. Lamentably, there is no simple or obvious answer to this, and indeed copyright
has employed numerous approaches when identifying the work’, leading to
inconsistencies and disparities across judgements.” Moreover, joint protection of
tangible and intangible qualities axiomatically carries over the difficulties latent in their
respective methods of protection whilst also creating new problems. For example, when
assessing the intangible with the tangible, to what extent can or should copyright
abstract away from the physical object to identify the metaphysical protected subject
matter? And as previously noted, underlying this question is the additional concern:
“how can those aspects of a symbolic/expressive artefact that are uniquely attributable
to an author be reliably distinguished from those that result from...his/her general
education (and so form part of the ‘public domain’ of ideas)?””’® How can boundaries
be developed without creating partisan protection. To respond to the uncertainties
surrounding intangible protection, as well as to address the simultaneous protection of
tangibles and intangibles, copyright has devised tools, concepts and some
accompanying tests which help address these challenges, and introduce a degree of
balance in constructing the protected subject matter. The originality requirement and
the complimentary idea expression dichotomy. Together, they define and construct the
remit of copyright’s subject matter - potential copyright works. With the dichotomy

also serving as a tool for resolving questions about identification, scope, and balance.”

74 Sherman (n 67); Jani Mccutcheon, ‘Shape Shifters: Searching for the Copyright Work in Kinetic Living
Art’ (2017) 64 Journal of the Copyright Society of the U.S.A 309; Pila, ‘Copyright and Its Categories of
Original Works’ (n 71); Yin Harn Lee, ‘The Persistence of the Text: The Concept of the Work in Copyright
Law - Part 2’ [2018] Intellectual Property Quarterly 107. See further 3.5.

7> Sherman (n 67); Pila, ‘Copyright and Its Categories of Original Works’ (n 71).

76 Barron, ‘Commodification and Cultural Form: Film Copyright Revisited’ (n 45).

7 The efficacy of which however is debatable, as will be discussed shortly and again in 3.4.

32



The originality requirement in copyright refers less to the novelty of a work and is more
concerned with the relationship between the author or creators and the work they
produced. Alternatively put, copyright requires that the work or aspects of the work
originate from or are attributable to its author. A requirement mostly born out of the
authorial entitlement discourse which emerged as a result of the petitions concerning
the protection for immaterial aspects of a work.”® The precise nuance in application and
definition of originality varies across jurisdictions, however expressions which do not
stem from an author’s unfettered choice will generally not be considered original.”® A
common example of this would be a code or algorithm which has a functional
requirement or objective which thus usurps an author’s “creative freedom”, which in
turn means the expression does not originate from the author.®° Parallel to originality is
the idea-expression dichotomy, a legal principle which establishes that copyright does

not protect ideas, only the expression of ideas.

Broadly speaking, the dichotomy serves two purposes, it functions “as a principle of
subsistence and a principle of infringement”.8! It sets out what copyright should not
protect — broad and general ideas — so that authors cannot assert unfair monopolies
through their creations. And it helps infringement assessments, by identifying when a
non-literal copy has merely taken these broad and general ideas underlying the work, or
when a copy has overreached and taken an authored expression. An exercise which
then in turn informs questions of subsistence by identifying the protected expressions
distinct from the unprotectible ideas. More specifically, the dichotomy helps extricate
the protected expressions from the ideas through the abstraction test. The test
establishes that the idea underlying a work can be dissected from an expression through
a series of abstractions. As Learned Hand in Nichols v. Universal Pictures Corp®?

explains:
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“Upon any work...a great number of patterns of increasing generality will fit equally
well, as more and more of the incident is left out. The last may perhaps be no more
than the most general statement of what the play is about, and at times might consist
only of its title; but there is a point in this series of abstractions where they are no

longer protected”®®

Thus, one can identify through these series of abstractions the point in which an
immaterial quality in a work reaches an unprotectible idea, and accordingly is no longer
within the remit of a copyright owners protection and can be copied without
infringement. This in turn, means that where an expression is sufficiently distant from
the abstracted idea, that it will be protected by copyright which then informs questions
of subsistence. In doing so, the dichotomy also reflects the originality requirement,
reiterating that expressions which encompass or are inextricable from the underlying

idea cannot be said to originate from authors and thus are unprotectible.

As such, the dichotomy is a tool which copyright can leverage to temper the ambiguity
in circumscribing the work and ostensibly provides answers to the problems identified
above. It addresses the issues with monopolies and the public domain by limiting the
extent of protection — non protection of ideas, whilst nonetheless securing protection
against non-literal copies — the protection of expressions at a certain degree of
abstraction. It provides an analysis that simultaneously addresses physical and
immaterial qualities whilst also facilitating a way to move from tangible to intangible.
Furthermore, through the abstraction test, it provides a tool to identify on one end of the
spectrum, the physical object or lowest abstracted expression, and on the other end, the
high-abstracted and immaterial idea. Creating a sliding scale of protection that
accommodates the move from physical to the immaterial. And helps address the
difficulties with the uncertainties and boundaries surrounding intangibles by
introducing a method for identifying and then circumscribing the intangible qualities

residing in the work.

However, as 1.4 and 1.5 will demonstrate, copyright’s application of the dichotomy has

been ineffective, and as a result copyright’s boundaries and its subject remain unclear

8 ibid.
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and poorly defined. To an extent, this is because of underlying problems with the
dichotomy itself.2* For instance, the dichotomy is conditional on the definition of an
‘idea’, and, as Rosati notes, “it is not easy to draw a clear distinction between ideas and
expressions”.8® Similarly, the abstraction test used to help clarify the distinctions itself
is only approximate, and as acknowledged by the Learned Justice Hand, the boundary
between an idea and expression is and will likely always be ill defined.® These existing
difficulties in drawing bright line distinctions between ideas and expressions are then
further compounded by the fact that ultimately, notwithstanding the dichotomies

declaration that ideas are not protected, copyright does protect some ideas.

The protection and non-protection of ideas is outlined by the case Designer Guild v
Williams®” where following a review of copyright precedent, Lord Hoffman explains
that the non-protection of ideas mostly concerns two types of ideas. Ideas which are not
protected “because they have no connection with the nature of the work”®8 such as
inventions or systems being described by the work.2® And ideas which although are “of
a literary, dramatic or artistic nature, they are not original, or [are] so commonplace as
not to form a substantial part of the work.”%® As such, it is not so much that ideas are
unprotectable, but that copyright excludes ideas of a certain nature from protection. The
consequence of this then is that the already inexact task of extricating expressions from
ideas becomes even more difficult. With expressions and ideas being conflated,
copyright analysis now also involves dissecting both expressions and ideas from certain

unprotectable ideas.

Alongside this is a further obstacle that hinders the successful application of the
dichotomy — that copyright’s definitions of a given idea or expression, and the rhetoric
used in the abstraction tests to distinguish the unprotectible idea from the expression
may not always be universal. Accordingly, if precedents are directly transposed from
one subject matter to another, then there could be incoherent conclusions reached,

8 As will be discussed further in 3.4.

8 Eleonora Rosati, ‘lllusions Perdues. The Idea/Expression Dichotomy at Crossroads’ (2010).
8 Nichols v. Universal Pictures Corporation et al. (n 86).

87 Designers Guild Ltd v Russel Williams (Textiles) Ltd (2000) 1 WLR 2416.
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especially if the comparison is imperfect. For example, rhetoric used to distinguish an
idea from expression established for one subject matter could be applied to another
subject matter even if the inappropriate.®* Worse still, it could mean that in order to
achieve effective protection in one medium, the definitions of ideas or expressions from
other mediums may need to be stretched or become stretched indirectly to compensate
for the limitations placed by existing precedents.®? Leading to overprotection
elsewhere, or otherwise, protection of the wrong qualities. Whilst at the same time,
leaving certain other qualities or expressions in works with thin protection or without
protection at all. These are not mere hypotheticals, and as the following two sections
will demonstrate, as copyright case law has developed, numerous discrepancies have
emerged, sometimes within the same type of subject matter, and at other times with
disparities between two different mediums. Resulting in a system rife with internal
inconsistency, plagued with what appears to be ad-hoc decision making, theoretical
incoherence, and asymmetrical protection across copyright’s various subject matter.
Demonstrating how copyright still struggles to adequately define its subject and
appropriately characterize its boundaries.

1.3 — Overprotection

The most conspicuous consequence of conflating protection for expressions with the
protection of ideas is the risk that copyright ends up protecting immaterial qualities the
dichotomy sought to exclude from protection in the first place — high abstracted ideas,
which if protected would prejudice the ‘public domain of ideas’. At best, the protection
of certain ideas raises questions about the theoretical validity of the dichotomy and at
worst clouds the application of the dichotomy to the extent that it no longer serves any
purpose.®® Unfortunately, copyright’s application of the dichotomy has not been
successful, and this can be observed across several cases, including several notable

judgements which either seemingly protect ideas which are ‘highly abstract ideas’, or in

91 For further discussion see 1.4 and 2.4.

92 For further discussion see 2.5.
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the least, contradict directly with the judicial precedent of other similar cases. This
section will examine some of these cases, discussing how and why their protection of
ideas is either contradictory, or why the protection of ideas is potentially at too high a

level and thus irreconcilable with the dichotomy’s non-protection of ideas.

The best starting point for the discussion on the overprotection of ideas is the
aforementioned case Designer Guild v Williams,** which sets out the criteria for ideas
which are not capable of being protected — those which are unconnected with the work,
and those which are either commonplace, or unoriginal, whilst also demonstrating how
abstract ideas can nonetheless be protected. The case concerned the question of
infringement in a fabric design, where common to both designs was the use of vertical
stripes with flowers interspersed across them. In dissecting ideas from expression, it
was recognized that ideas are protected at least to some extent since the protection of an
expression invariably involves the simultaneous protection of an idea as well. This was
qualified by observing that certain ideas are not capable of being protected, such as
inventions, or ideas which were too broad. For instance, it was explained that “the mere
notion of combining stripes and flowers”® alone is at too high a level of abstraction to
attract protection. And it was recognized that “There was nothing original about
vertical stripes.”%® However, the case nonetheless found infringement affirming the trial
courts finding of similarities, and in doing so stressed the combination of ideas. Which
included: the vertical stripes and scattered flowers and leaves, the use of a neo-
impressionist style and accompanying brushstroke technique, the rough edges of the
stripes, the comma like petals and use of ‘dryish brush strokes’ to paint them, the use of
the ‘resist effect’, the use of a ‘strong blob’ as the flower heads, and the leaves being
two distinct shades of green with similar brush strokes.®” Ideas which would appear at
face value are or at least are close to the highly abstracted ideas which are beyond
copyright’s remit of protection. As such, it seems reasonable to conclude whilst ideas
cannot be protected individually or in a vacuum, several ideas in toto can be, even if
they are ideas which ordinarily are not detailed enough to be considered expressions, or

are commonly treated as highly abstracted ideas.

% Designers Guild Ltd v Russel Williams (Textiles) Ltd (n 91).
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There are numerous implications of this, not least the indirect protection of highly
abstracted ideas which the dichotomy purportedly precludes from copyright.
Furthermore, the question is begged — at what point does a set of unprotected ideas
become capable of attracting copyright protection. And there does not seem to be a
straightforward answer, nor does there seem to be any explicit policy reasons to help
guide such a question. Is it then just a matter of impression for courts? If so, an obvious
concern is the ramifications for the dichotomy as an already imprecise tool, and the
potential for contradictory judgements or uncertainty. This collective protection of
ideas as an expression can be identified in several other cases, for example, there is the

controversial case of Temple Island Collections v. New English Teas Ltd%.

The issue at hand concerned a photograph, and whether replicating a red double-decker
bus, in a monochrome background, set in Westminster Bridge, could constitute
infringement. The court recognized that the idea of combining iconic images was
common, and that similarly, the technique of highlighting iconic objects through colour
contrast was not unique or original. Nonetheless, the court found infringement stressing
that it is not important “that the artist may have used commonplace techniques to
produce his work”.%® Explaining that what mattered was “that he or she has used them
under the guidance of their own aesthetic sense to create the visual effect in
question.”*% A conclusion which mirrors the Designer Guild'®! rhetoric which stressed
an author’s ‘choice’ as a crucial factor. This is emphasized in the judgement where it is
explained that the photograph is not merely a photograph, in the sense that it is only an
image resulting from a mere click, but one which was a product of deliberate choices

and deliberate manipulations by the author.

However, these choices included: “choosing where to stand and when to click.”%?
Which represents a minor albeit important departure from the rhetoric in Designer
Guild. Since depending on where you abstract the idea to, protecting where to stand or
when to click does not just extend protection for technique, but confers protection on

% Temple Island Collections v New English Teas (2012) 1 EWPCC.
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technique which is seemingly closer to function. To elaborate, if you assume that the
idea is simply — a red bus against a monochrome backdrop with Westminster, then it
could be argued that at least some of the choices are inevitable owing to the idea. Or at
minimum, that the choice of where to stand to be able to take the photo of both
Westminster and a bus is on some level functionally dictated. Moreover, unlike
Designer Guild where the artistic choice for instance to paint flowers is more readily
identifiable as being attributable to an author, because of the camera the choices here

are more technical in nature.

There are three implications of this, firstly, it suggests that copyright not only protects
techniques, but it can protect techniques that are at least somewhat connected to
function. Secondly, it suggests that the rule on functionally dictated expressions is
perhaps poorly designed® if its largely contingent on how and where ideas are
abstracted to in the first place, a task which itself is imprecise and inconsistent.'%
Finally, it seems to suggest that choices technical or mechanical in nature do not
automatically displace authors or make the choice functional; a conclusion which sits

poorly with much of the video game caselaw discussed in the following chapter.

Turning to a different example of copyright’s collective protection of ideas, there are
the two seemingly contradictory cases of Ravenscroft v Herbert,'% and Baigent v.
Random House.'% In the former, Ravenscroft, the court effectively found infringement

over the copying of facts and historical events, noting that:

“he has adopted wholesale the identical incidents of documented and occult history

which the plaintiff used in support of his theory of the ancestry and attributes of the

spear, of Hitler's obsession with it and also General Patton's.”*%’
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Whereas in contrast, in Baigent the court concluded that the copied ideas were merely
“information, facts, ideas, theories, arguments, themes and so on”%, rather than “the
form or manner in which ideas were expressed”'%, and thus not subject to copyright
protection. Commenting on Ravenscroft the trial judge noted that whilst facts and ideas
cannot be protected, the way they are put together, their “architecture”**® can be. And
the Court of Appeal affirmed this explaining that there were no “detailed similarities of
language or ‘architectural’ similarities in the detailed treatment or development of the
collection or arrangement of incidents, situations, characters and narrative”!! and as
such no infringement. It seems then that although both cases concerned facts or ‘ideas’,
the crucial distinction for the purposes of infringement is the copying of architecture or

form or manner which expressed the ideas.

However, what precisely is meant by architecture or form and manner is not
particularly obvious. The court explained in Baigent for instance that there was
alongside deliberate copying of language, the “copying of the same historical
characters, historical incidents and interpretation of the significance of historical
events.”*? Furthermore, citing another case concerning a historical work, Harman
Pictures NV v. Osborne!®® the court explained again that unlike in Baigent, there was
“the marked similarity of the choice of incidents ... and by the juxtaposition of ideas"!*
which informed the infringement finding. These clarifications are largely unhelpful. At
what point does copying historical characters or incidents amount to infringement, and
to what extent does the juxtaposition or presentation of those ideas together lend to the
infringement analysis? Moreover, in Baigent it was held that even if assuming there
were 15 elements which appeared in “natural chronological order”*® that in the context
of the case it would not be significant, as "what other order could there be?".*6 Surely
the benchmark for sufficiently authorial architecture or form is not so simple as to be

‘non-chronological’. Arguably the most obvious difference between the cases is the 50
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instances of wholesale language copying that took place in Ravenscroft, a fact which
again was raised in Baigent. As such it is not obvious then when or why facts, history
or historical characters as ideas may attract protection beyond perhaps the substance
and quantity taken, or if the architecture or form — as vague as the criteria for that may

be — is copied alongside it. Nonetheless, it is clear that they are capable of protection.

Turning now to one final case which represents the broad protection occasionally
available to certain ideas or expressive ideas — DC Comics v. Towle.!!’ The case
concerned a dispute between DC Comics, the publisher and copyright holder of the
Batman comic book series, and the defendant Towle who was selling physical replicas
of Batman’s signature car — the Batmobile. The court found in favour of DC Comics

118 and “unique

concluding that the Batmobile’s had “especially distinctive
expressions”'® which were protectable expressions. Interestingly, despite the fact that
the Batmobile has been presented in numerous different forms and has changed
appearance over several years, the court was willing to identify several common
features. In particular, these included “bat-like features”'?, “futuristic technology”*?!
and “crime fighting weaponry”?2, Once again these are in the least, features which in
isolation, and in the context of the dichotomy, lean towards the ‘abstract’ and ‘idea’
end of the spectrum. Moreover, even if taken in totality, the combination of these
features likely still approach the abstract idea end of the dichotomy. Assuming for
instance, that the ‘bat-like features’ were not included, then surely protection could not
be granted to a car which merely had futuristic technology and crime fighting
weaponry, as this could easily broadly encompass numerous already existing fictional
vehicles such as the Phooeymobile,'? the Gadgetmobile,*2* and depending on how you

define ‘crime fighting’, perhaps even any number of the cars from the Transformers

franchise.
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As such, is it the “bat-like features” itself which forms the distinguishing factor, or is it
like many of the aforementioned cases — the combination of these ideas? The former
seems unlikely as bat-like features almost invariably falls within or close to the
qualities which Nichols v. Universal Pictures Corp*?® was unwilling to protect. As
noted in Nichols, “the less developed the characters, the less they can be copy-righted”
126 and in doing so rejected extending protection to stock character concepts such as
‘the lovers’ or ‘fathers’, nor to a feuding ‘Irish family’ and ‘Jewish family’.*?’ To
propose that bat like features, or indeed even the combination of all those features are
manifestly more developed than a feuding Irish and Jewish family seems fairly
generous. Therefore it is again unclear as to why these features which both in isolation
and together are considered protected expressions of ideas rather than mere

unprotectable ideas themselves.

Despite copyright’s purported exclusion of ideas, it nonetheless appears that facts,
characteristics, techniques or even functional techniques are capable of attracting
protection. Admittedly, many of these immaterial qualities are being indirectly
protected as either expressive ideas or by being treated as a collection or combination
of ideas in an expressive manner. Regardless, the implications of this are manifold and
as demonstrated this had led to not merely an erosion of the dichotomy in principle, but
also has resulted in incompatible or seemingly contradictory judicial decisions.
Moreover, some of these ideas are not merely overprotected by reference to cases with
similar facts where protection was denied, but also in comparison to the protection
afforded to both expressions and expressive ideas in other mediums. An issue which
will be elaborated on in the following section, as well as later in chapter 2.

1.4 — Underprotection

Copyright’s application of the dichotomy has similarly rendered certain expressions
unprotected and some genres of works with thinner protection than in other categories

of subject matter. Paradoxically, this is partly owing to the stronger protection that
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copyright has provided some ideas or expressive ideas such as those above, which has
left analogous ideas or expressions underprotected by comparison. Furthermore, the
manner in which copyright has applied the dichotomy and sought to distinguish
between protected expressions versus unprotected expressions, and between potentially
protectable ideas and unprotectable ideas has similarly led to an asymmetrical system
of protection. Notably, these underprotected works are those where copyright’s existing

models of reification are either inappropriate or at best only partially applicable.

One of the mediums where the disparity in protection is particularly pronounced is
film, owing mostly to how the law treats and conceptualizes film as a cultural artefact.
Specifically, the manner in which copyright draws the physical and immaterial
boundaries around a film, and the manner in which it abstracts intangible qualities and
expressions from the physical object has resulted in “law’s protection for films [being]
both overinclusive and under-inclusive at the same time”.1?8 The case that bests
demonstrates this duality is Norowzian v Arks Ltd.*?® The dispute was centred around a
television advertisement which the claimant argued had infringed their short film. The
short film depicts a man performing a dance to a musical soundtrack. In particular, the
dance was made to look particularly “surreal”**° through the use of jump cutting editing
to enable successive movements which could not be performed in real life. The
television advertisement likewise portrayed a man who after being served a pint of
Guinness, waits for the froth to settle and whilst doing so “carries out a series of
dancing movements”*3!. Like the short film, the advertisement is set to a musical
background and there is no dialogue. Moreover, the advertisement also relied on jump
cutting to create a “series of jerky movements that could not be achieved by a dancer in
reality.”*®2 The court eventually found that there was no infringement, and in doing so
it drew two important conclusions which not only shapes the manner in which film
subsistence in British copyright is to be understood, but also reveals some fundamental

challenges with how copyright identifies a work and subsistence broadly.
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Firstly, the court reaffirmed the long-standing UK precedent which existed from film’s
inception into copyright’s privileged list of protected objects — that “infringement of
film copyright requires a copying of the actual film, that is to say the recording
constituted by the film, and does not include copying of the subject matter of the
film”%, In other words, that like the statute implies, “film’> means a recording on any
medium from which a moving image may by any means be produced. And because
there was no replication of an image or the series of images, there was no infringement
in the film. As such, as Barron criticizes, films qua films are in copyright treated
predominantly if not exclusively as their physical objects of commaodification, rather
than expressive cultural artefacts, and prior to Norowzian their subsistence resided only
in the series of images rather than the substance of recording.'** However, Norowzian
equally extended the remit of protection for films generally, by recognizing that a film
could broadly find protection as a dramatic work finding that “dramatic work in the
1988 Act must comprehend not only drama in any traditional or normal sense but also
cinematography”.13 This development is significant, since by viewing the film as a
dramatic work, the law moved towards a framework that better encompassed the

immaterial expressions in a film as part of copyright.

Nonetheless, the protection of film qua dramatic work is an imperfect if not crude
solution. On the one hand, the recognition that films are works which involve
expressions beyond “the images fixed on a screen or strip of celluloid”*% is a necessary
and crucial expansion of copyright subsistence for films, as a matter of both theoretical
coherence and to ensure adequate protection against non-literal copies. Yet, the
expansion of film protection through dramatic works is somewhat contrived, as certain
expressions unique to film either must be pigeonholed to fit the rhetoric for expressions
in a dramatic work, or otherwise be left unprotected altogether. In Norowzian, this was
the latter. Where the court in its finding of non-infringement noted that although “there
is a striking similarity between the filming and editing styles and techniques used by
the respective directors of the two films...no copyright subsists in mere style or

technique.”**” This conclusion is troubling for numerous reasons, although perhaps the
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most obvious is the absence of protection for style and techniques in films despite
technique and style accruing protection in the case of paintings and photographs as
demonstrated in Designer Guild**® and New English Teas'*®. Underlying this
contradiction is a further concern, which lies in the manner in which the subject matter
was constructed. Setting aside the techniques, the court further explained that the
subject matter of the two films were fundamentally very different, and as such there
could not be infringement. One crucial distinction made was the difference in the
respective themes of the films, "hesitation"2? and "impatience/anticipation”4.
Concluding that essentially, despite the similarities, their narratives were fundamentally

different and thus there was no infringement.

This fixation on the themes reveals a primacy of narrative underlying copyright, and in
this instance a primacy of narrative understood from the perspective of dramatic works.
It is worth stressing that “film narration depends on the use of specific devices to
control the range of story information made available to the viewer, and from what
point of view”,1*2 as such the exclusion of techniques or style as mere ideas overlooks
the specific tools unique to film narration. Moreover, the construction of expressions
and the immaterial value in a film from a narrative perspective is one that privileges
both specific types of techniques and styles — those which serve or are being used for
narrative purposes — and narratively driven films. To some extent, this preference for
narrative is attributable to the protection of film’s subject matter as dramatic form, as it
imports the importance of narratives and the accompanying rhetoric traditionally
applied in dramatic works over to copyright analysis of film. However, this prejudice
towards the narrative is one that arguably exists in copyright more broadly and will be
discussed further in the thesis. At present though, it suffices to say that at least in
relation to films, there is an underlying tendency to underprotect works, which often is
attributable to the manner in which copyright draws boundaries around the tangible
object, the intangible qualities within that object, and the work as a whole.
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A case which similarly demonstrates the difficulties in appropriately protecting films is
Lucasfilm vs Ainsworth,**® where because of the thin protection available to films qua
films, and the necessity to protect them by reference to another subject matter, the
protection of certain filmic expressions has been inadequate. The question of
infringement was whether the defendant who was commissioned to create a helmet for
a film — the stormtrooper helmet in Star Wars — was infringing a copyright in the
subsequent film by later selling and producing replicas of the helmet. The primary issue
at hand, was whether the “military-style helmet** was a sculpture for the purposes of
copyright. The reason for the courts treatment of the helmet as a sculpture was similar
to Norowzian, a product of the thin protection afforded to films, and accordingly the
need to assess various aspects of their subject matter by reference to other categories of
copyright. Ultimately, the court concluded that there was no infringement on the basis
that the helmet was utilitarian. They explained that “it was the Star Wars film that was
the work of art that Mr Lucas and his companies created. The helmet was utilitarian in
the sense that it was an element in the process of production of the film.”'*° The
treatment of the helmet as utilitarian is troublesome for various reasons. Foremost
amongst these is the classification itself. Conceptually it seems strange to call a military
helmet utilitarian when it does not serve the utilitarian function ordinarily or plainly
associated with a military helmet. The second and in ways more problematic issue is
the conclusion that it is utilitarian because it was an element in the process of film
production. This implies that the production process is tangential to the creative work
that is the film, and that elements created as part of that process are not original
expressions because they serve a functional purpose. And applying the definition of
functional ideas from Designer Guild'*%, this would seem to suggest that these aspects

of the production process have no connection with the work at large — the film.

To dissect and ignore production elements such as stage and costume from a film
reiterates the aforementioned and similar problem from Norowzian: that copyright’s
conception of a film is reductivist in that it only protects films qua films if the physical

film, the celluloid is copied, and that by protecting it through other subject matter you
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overlook expressions specific and unique to film as a medium. It is not unusual to
assert the importance of stage and costume as crucial aspects of the filmic work in film
studies,*’ yet in copyright it seems that they cannot attract protection as elements of a
film. This conclusion is perhaps even more absurd when one considers that these
production elements function in a similar way to sound. Like sound, they can be
isolated from the film’s final physical product whilst simultaneously lending and
adopting greater meaning when considered alongside the film. However, the law only
seems to recognize sound as part of the film.1*8 To dissect and treat the helmet as a
sculpture, and to then treat the helmet as functional significantly discounts the myriad
expressions used in a film and their value. Consider for instance the script written for a
film. It could be dissected from the film and treated as a literary work, however unlike
the helmet, there is little doubt that it could be protected, and indeed has been.'*® Why
is it that the script is not considered a functional element in the process of creating and
producing the film? It could be argued that there is a difference in scope in terms the
pervasiveness of the script versus a piece of production design, and yet that does not
fully align with the overarching reasoning and discussion on whether the helmet could
have a simultaneous utilitarian and artistic purpose.t* It is suggested that the more
likely explanation is that much like editing and similar tools unique to film, that
copyright’s willingness or even ability to protect them as expressions or expressive
ideas is absent. At least in comparison to a script which is much more amenable to
traditional narratively driven expressions which copyright has recognized and protected
for centuries. Again, a broader discussion on this prejudice will be explored fully in

Chapter 3, however it is useful to recognize and note the incidents of it.

Before moving on there is one final case worth briefly examining — Creation Records
Ltd and Another v News Group Newspapers Ltd.®* Admittedly this is a case which

chiefly struggled with subsistence owing to issues of fixation and the list based system,

147 Every Frame a Painting, In Praise of Chairs <https://www.youtube.com/watch?v=FfGKNJ4mIdE>
accessed 16 August 2021; Tamao Nakahara, ‘PRODUCTION PLAY: Sets, Props, and Costumes in Cult
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and is a case which following Infopag'® could arguably be decided differently.>3

Nonetheless, this a useful case in demonstrating that the above problems are not unique
to film, and demonstrates that in general copyright has a problem with the reification of
creations which do not immediately fit its framework, and especially do not fit within
the physical objects of protection ordinarily listed. The facts of Creation Records®>
involve an unauthorised photo taken of an arrangement of objects intended to be an
album cover. In assessing whether it could be protected the court held that as a static
scene with neither movement nor story it was not a dramatic work. Without carving or
modelling it was not a sculpture. As merely an assembly of objects it was not a work of
artistic craftsmanship. And it was a not a collage since it was ephemeral. As such, there
was little to no basis on which copyright subsistence could be identified. As already
noted, much of this turns on the lack of fixation and British Copyright’s historic
reliance on a list-based approach to copyright. Nonetheless it crucially demonstrates
that copyright has at least historically approached protection through the object first,
followed by subject matter. This is perhaps unsurprising considering the wider history
of copyright and evolution of its framework. However, that copyright continues to
examine works by reference to their physical substrates still is perhaps concerning, as
there are direct and indirect implications of relying on perceived objects to identify an
immaterial work. As noted, the extension of protection over intangibles was in part
introduced precisely to address this. What happens when a work has significant
immaterial qualities, or if it has little to not physical object in which the work
manifests? It seems in the case of Creation Records'™ the work falls to be unprotected.
Alternatively, what if a works immaterial qualities are significantly distant from the
physical objects, again, following Creation Records or even Norowzian'®® it seems that
protection will either be non-existent, thin or at best defined by reference to a medium
in which copyright has already or previously defined the object or similar physical

manifestations.
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To reiterate, whilst all these underprotection cases involve UK legislation, and to some
extent are affected by the list-based approach to subject matter which prior to
Infopag™’ held and arguably still holds greater influence in UK law than the non-
exhaustive lists elsewhere, much of the rhetoric and bias in analysis nonetheless can be
identified in other jurisdictions. The difference mostly being that the bias is frequently
less overtly a result of shoehorning a work and the subsistence and infringement
analysis within a particular category. As Chapter 2 in particular will demonstrate, many
of these issues have similarly plagued the legal discourse on interactive works in the
us.

1.5 — Conclusion

The application of copyright’s dichotomy has made the protection of works
contradictory, uncertain and imbalanced. Notwithstanding the dichotomy, copyright has
conferred protection on certain ideas, regardless of their proximity to highly abstracted
ideas, and despite being common or unoriginal. Conversely, copyright has overlooked
and discounted ideas which serve similar purposes to, or at least are in nature similar to
ideas which copyright has extended protection for. Copyright has also wrongly
imported or borrowed rhetoric from adjacent subject matter — for instance relying on
dramatic or artistic assumptions in film. Leading to some expressions being afforded
fewer avenues of protection, since the application of the idea-expression dichotomy and
the abstraction tests wrongly examines expressions against ideas which are
inappropriate or irrelevant for that given assessment or subject matter. As a result,
copyright’s framework is unable to provide coherent answers to the two fundamental
questions it sought to address in the first place, adequate and appropriate protection. In
particular, certain categories of works such as film are left with paradoxical protection,
where some qualities are overprotected, and others underprotected. This dualism is
particularly pronounced in the protection of interactive works, and the following
chapter will demonstrate that many of these aforementioned problems are exacerbated

for interactive creations, most notably demonstrated by video game caselaw.
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Chapter 2 — An old problem in a brand-new medium: over-
under protection and interactive works

2.1 — Introduction

This chapter discusses why interactive creations challenge copyright’s framework of
protection and demonstrates how the aforementioned problems with adequate and
appropriate protection are exacerbated by their defining quality — interactivity. Section
2.2 will first define interactivity and interactive creations for the purposes of this thesis.
Distinguishing ‘traditional interactivity’ as understood by copyright from
‘contemporary interactivity’ which creates new problems for copyright, before
introducing the kinds of works that contemporary interactivity will encompass. Section
2.3 will then discuss why this interactivity poses unique problems for the current
copyright model and explains why the nature of these interactive works makes them
less amenable to copyright than the types of works discussed thus far. Specifically, it
will touch on the similarities with existing underprotected works — notably their
multimedia nature and the corresponding difficulty in accommodating them as a
distinct and composite medium under copyright. As well as the primary unique
differences, such as the total absence of a formal definition in copyright, their
interactive nature and its consequences, and the vehicle for interactivity — software.
Having introduced the qualities which make interactive works less amenable to
copyright, sections 2.4 and 2.5 will examine existing caselaw on interactive creations,
demonstrating how the absence of suitable protection for interactivity, leads to even

more absurd results and even greater overprotection than in non-interactive works.

2.2 — A definition of interactivity and interactive works for the purposes of
copyright’s perennial problem

Interactivity in of itself is neither a new phenomenon, nor is it necessarily a challenging
characteristic for copyright to address. Boardgames and choose-your-own adventure
novels are long standing examples of works which whilst interactive, have not posed

significant problems for copyright’s assessment of protection or infringement. For
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instance, the court in Galaxy Electronics v Sega Enterprises'®®

concluded that player
participation did not defeat copyright eligibility, nor did it prevent video games from
being considered audiovisual works.™®® Similarly, this was the position taken by Justice
Scalia in Brown V EMA,®° where he rejected the claim that “video games present
special problems because they are ‘interactive’”*®?, arguing that the feature of
interactivity is “nothing new”*? giving choose-your-own adventure stories as an

example. And citing Justice Posner, suggested that:

“all literature is interactive...Literature when successful draws the reader into the story,
makes him identify with the characters, invites him to judge them and quarrel with

them, to experience their joys and suffering as the reader’s own” .16

However, the issue is not whether interactivity per se presents challenges to copyright,
but rather, concerns problems caused by a specific type of interactivity. Justice Scalia
arguably cites two examples of interactivity in his reasoning, a literal interactivity —
where the ‘audience’ participates in their reception of the work. And a somewhat
abstract interactivity — where the ‘audience’ engages with the work on a subjective
cerebral level. These are not strict definitions, nor are they precise terms, but instead
describe the type of interaction taking place. As such, for conciseness and ease they
will be classed more broadly as ‘traditional interactivity’. For the most part, this
‘traditional interactivity’ is the understanding of interactivity that courts and
jurisdictions have applied when assessing video games and similar interactive creations
worldwide. However, these traditional types of interaction do not encompass all the
interactivity which takes place in video games and similar interactive works.%*

Whether the type of interaction causes difficulties for copyright analysis is largely
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contingent on ‘player participation’, or what is sometimes termed in video game studies
as “agency”.'®® Like interactivity, player participation or agency per se is not what
makes these new types of works unique, but rather it has to do with the nature of the
participation and agency. Specifically, the nature of this participation and agency can
be understood and distinguished through the following related, and overlapping
qualities: proactive participation, as opposed to passive participation or reception,
meaningful agency as opposed to arbitrary agency, and participation that has an
objective rather than subjective impact.

Proactive participation as the name implies involves active participation in the
audiences experience of the work. There is a spectrum of examples of what constitutes
active participation, but the two most general and common types of participation would
be decision making and player ‘input’ — such as the pressing of buttons, or the
movement of some kind of control stick or mouse.*® Essentially, the participation
shapes or dictates how the player engages with the work. This is in contrast to works
which predominantly “imply mostly passive viewer participation”®’, where the work
and the experience of the work exists independent to the audience. Films are a good
example of this, and this is recognized by the US Copyright Act which notes that
audiovisual works are works which are composed of a series of images “intrinsically
intended to be shown”!®. An analogy could be made between the movements of a
mouse or pressing of a key to the turning of the pages of a book. Or perhaps even the
rewinding of the film and starting it from the halfway point. But such an analogy is
fundamentally a weak one, since it overlooks the intrinsic and intended manner in
which these works are to be appreciated. The closest analogy would be the choose-
your-own adventure but even then, the interaction is arguably ancillary, as the
interaction is more concerned with informing the reception and communication of the
work rather than forming the actual experience of the work itself. Regardless, the
interaction in choose-your-own adventure novels can be distinguished on both the latter

factors of meaningful agency and objective impact.
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Meaningful agency refers primarily to the freedom to make meaningful choices.
Choices which reflect player intention, and choices which have an effect on the

‘world’.1%° As Mateas stresses:

“This 1s not mere interface activity. If there are many buttons and knobs for the player
to twiddle, but all this twiddling has little effect on the experience, there is no agency.
Furthermore, the effect must relate to the player intention. If, in manipulating the
interface elements, the player does have an effect on the world, but they are not the

effects that the player intended...then there is no agency.”"

In the case of a choose-your-own adventure novel and the decisions made, there are
ordinarily few actual options available to the player, at least in the traditional physical
copies of these books. As such, for these traditionally interactive works, it is difficult to
say that the choices meaningfully reflect the players intentions since the player is
merely picking from a limited and pre-determined set of outcomes. Any agency in
choice is offset by the highly deterministic nature of that choice.'"

Related to this is the extent of objective impact. Objective impact means that the
actions and decisions of the player manifest in ways that are observable, and which
ultimately affect and manipulate the work itself. For instance, choices made by a player
in a video game could be perceived either in the code, visually in the game display, or
in the resulting gameplay experience itself. Similarly, there are interactive art exhibits
where an ‘interactor’s art adds to or forms part of the existing exhibit and thus the
interaction can be said to have an objective and observable consequence on the existing
‘underlying” work.2"? As such, whilst there is arguably an interaction between an
audience and characters in a novel — where in a post structuralist Barthes-style analysis

the reader would ‘interact’ with the text by supplanting meaning and context through
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173

their own subjective experiences-"> — the absence of any observable impact on the locus

of that interaction, the work, distinguishes the nature of the interaction.

What these factors together describe then is a work where audiences can truly interact
with the work, and the sum of these qualities is an experience of interactivity which for
present discussions will be termed contemporary interactivity.*’* For contemporary
interactive works, the work is active and inchoate, where creation and participation is
concurrent. As such, the interactivity is not merely a vehicle to experience the work,
but rather the interactivity and experience is the work itself. And whilst these
differences may seem largely academic, as the following sections will demonstrate,
protecting these works which utilize and centralize this contemporary interactivity
presents practical obstacles and consequences for copyright. However, before
addressing the problems which this contemporary interactivity causes, it is worth first
elaborating on the kinds of works which present this interactivity, and which will form

the focus for this thesis.

The most common example of interactive creations which implement contemporary
interactivity, and which have created problems for copyright analysis are video games.
This is not to say all video games, especially since certain older games may not exhibit
this contemporary interactivity, and arguably certain narrative story games such as
Telltale’s The Walking Dead, or the Visual Novel genre rely on interactivity closer to
the traditional interactivity present in choose-your-own adventure novels. Nonetheless,
video games can and frequently exhibit the interactivity which places player
participation and meaningful agency at the forefront. Games in the MMORPG genre,
and open world games often present players with the significant agency which
accompanies this interactivity. Moreover, “in recent years, authorial tools are
increasingly embedded into video games”.”® Blurring the boundaries of creation and

co-creation and blurring the boundaries of the work by extension. Crucially, video
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games are a typical example of a creation where there is frequently an intersection
between traditional ‘creative’ characteristics protected by copyright, and interactive
characteristics which ordinarily are underscored by software, treated as functional and

therefore beyond copyright’s remit.

In contrast, interactive works that are predominantly software rather than game are not
a type of creation which fall within the remit of difficult contemporary interactive
creations. Despite satisfying the criteria for a creation with contemporary interactivity,
they are differentiated on the basis that their interactivity is functional rather than
expressive. Presenting fewer challenges to copyright as a framework which ostensibly
protects creative works. This is not an easily made distinction, and will be discussed
further in the following section, but the primary factor is that the interactivity of these
works is ‘functional’ or ‘conclusion driven’ rather than being ‘creatively driven’ or
‘experience driven’. Meaning that the design and creation of the work is driven guided
by an end goal which dictates the function and in turn the interaction — an example of
this would be a software for word processing. As such, because the interaction is
almost always strictly functionally dictated, it rarely ever falls within copyright’s remit,
and accordingly rarely presents problems. Unlike with video games where the design of
the interaction is frequently guided by the experience itself as a creative endeavour, and
where there is a greater intersection of creative expressions traditionally understood by
copyright with expressions which have functional qualities, but may not themselves be

functionally dictated.

The challenging interactive works then tend to exist on this spectrum between creative
software driven works, and functional software driven works, and hereafter references
to interactive creations and interactivity refer to these software driven works that
exhibit the contemporary interactivity which creates difficulties for copyright. Video
games are the most typical and notable example of the former and are currently the
interactive creation which most frequently creates problems for copyright and thus will

be the primary focus of the analysis in the following sections.
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2.3 — What problems does the interactive nature and the works embodying
this nature present and why are they unique.

Courts have elected to treat the interactivity present in video games and similar
interactive works as being no different from the traditional interactivity present in
works such as choose-your own adventures. In doing so, they side stepped discussing if
or how these works are different and overlook the implications that come with their
differences. However, circumventing the discussion on this contemporary interactivity
has not proven successful, and the classification of interactive creations has been and
continues to be difficult for copyright law.

2.3.1 — An overview of the challenges facing contemporary interactive
works

Contemporary interactive works like video games suffer from the same underlying
obstacles which leave films and certain unconventional works simultaneously over and
underprotected. They are multimedia works which have little formal recognition in
copyright,1’® and are works where they are assessed by reference to other ‘traditional’
creative mediums of expression. Moreover, owing to their interactive nature, the
already difficult task of protecting them as a multimedia work, assessing their material
and immaterial form, and drawing their boundaries of protection becomes complicated.
Since their interactivity makes it difficult to fix the work’s object and subject for the
purposes of analysis. For instance, a player’s “agency”’’ can undermine assertions of
authorial autonomy, which can accordingly displace authors and undermine copyright’s
expectations about author-audience relationships, and author-audience-work
relationships.1’® Similarly unlike traditional interactive works, where the interaction is
highly structured, interactors in these contemporary works can make significant and
meaningful changes to the underlying creation. As such these works can be described
as inchoate, leading to difficulties in pinning them down to their physical objects, and
in circumscribing the work. Especially because copyright’s boundaries tend to be
drawn in relation to a work’s corresponding physical objects,'’® therefore its ability to

176 Or at least, as 2.32 will show, under most copyright systems.
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assess static and physical characteristics simultaneously with inchoate, fluid and

intangible qualities is limited if not non-existent.

Related to both the absence of a corresponding object of reification and the
construction of boundaries are the questions surrounding the ‘interactive experience’
itself and the extent to which that is addressed or even comprehended by copyright if at
all. Questions only made more difficult by the vehicles for that ‘agency’ and
‘interactive experience’ — software and the often described by copyright — ‘functionally
dictated’ code.'® Meaning copyright must navigate the thin protection ordinarily
conferred on software, separate original expressions from deterministic expressions, 8t
and contend with potentially outdated and narrow precedents on software protection
which may not reflect the contemporary landscape of creativity and originality in video
games and interactive works. As such the challenges which face the protection of
contemporary interactive works can be summarised as mostly concerning three of their
predominant qualities — their multimedia nature, their inchoate nature, and the extent to
which they are perceived or treated as software. These qualities will be discussed with
greater depth in turn, focusing on video games as the most typical example of this kind

of interactive creation.

2.3.2.1 — Multimedia

Video games are complex multimedia works which are comprised of multiple artistic
elements including music, artwork, video, plot, dialogue, and of course, the software
which facilitates the interaction with all the other artistic elements and underscores the
entire work itself.18 As such, various jurisdictions have taken different approaches to
classifying and assessing them under their respective systems of copyright. For
instance, British copyright law presently does not have any explicit category which
recognizes and protects interactive works.'8 Accordingly, for British copyright,

interactive multimedia works such as video games must be protected by reference to
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one of the existing categories of protection: literary, dramatic, musical, and artistic
works, or otherwise as an entrepreneurial work such as a film.*®* The United States
takes a similar approach and examines video games by virtue of their individual
components, favouring “a distributive classification”,'® and seeks to assess each
expressive quality against its respective medium. In other jurisdictions such as Canada,
China or Italy, video games have been classified and treated predominantly as software
with an accompanying graphical interface, whereas conversely, some jurisdictions like
Korea have treated them as audiovisual works, choosing to protect them more as films

rather than likening them to software. &

All these classifications are not without their problems, for instance, treating interactive
creations as audiovisual works ignores the fact that the co-authors of films and video
games are often different, and similarly, rights frequently sought by video game
producers do not always reflect those sought by film producers. In addition, the
neighbouring rights which are present in audiovisual works may not equally be present
in video games,*®” and even setting aside rights issues, definitionally there is
incongruence as well, since audiovisual works traditionally are “intrinsically intended
to be shown, which is not the final purpose of video games”.'8 By treating interactive
creations as predominantly software, the opposite problem arises, where it overlooks
both the recent technological advancements which have enabled sophisticated
audiovisual design in interactive creations, as well as one of the contemporary industry
trends of arguably “prioritizing other aspects of videogames—such as graphics and
sounds—at the expense of innovative gameplay”.!8® Furthermore, depending on the
interactive work being examined, different treatment may be warranted, and identifying
whether an interactive multimedia work is closer to an audiovisual work, or software is
not straightforward. For instance, it is arguable that early video games are an entirely
different breed of works to modern video games and contemporary interactive works as

we understand them.

184 ibid.

185 Ramos and others (n 25).

186 Andy Ramos Gil de la Haza, ‘Video Games: Computer Programs or Creative Works?’
<https://www.wipo.int/wipo_magazine/en/2014/04/article_0006.htmI> accessed 9 April 2019.

187 Ramos and others (n 25).

188 ibid citing 17 U.S.C. § 101.

189 Yin Harn Lee, ‘Play Again? Revisiting the Case for Copyright Protection of Gameplay in Videogames’
(2012) 34 EIPR 865.

58



Whilst the first video games and modern interactive creations both have a “visual
interface”*, the audiovisual output between Pong and modern games such as Skyrim
are hardly comparable.'®* The geometric and two-dimensional interface of Pong is a far
cry from the three-dimensional open world of Skyrim. Interestingly, both typify the
dominant trends for the video game industry during their respective eras, where
historically, “the information technology (IT) component of video games dominated’1%?
and graphics were accordingly simplistic and much closer to the underlying idea of the
game. Whereas contemporary video games at least in comparison to their predecessors
are much closer to cinematic works and in turn audiovisual works.'*® Many games now
have lengthy cutscenes, highly detailed artwork, extensive dialogue and intricate plots.
And yet at the same time, the proliferation of more ‘cinematic’ video games has not
suspended the existence of ‘software’ driven works as made apparent by the lucrative
mobile games market. Furthermore, there are still numerous video games which fall
squarely between software driven and audiovisually driven, and leverage both mediums
fully and in tandem. As such the question of whether interactive works are closer to
software or audiovisual works will invariably turn on the work being examined at hand,

and it may not even be correct to privilege one treatment over the other.

Considering then that the composition of an interactive work is variable, this might
imply that the distributive or medium specific approach which enables a more flexible
approach is more appropriate, since it theoretically could better balance audiovisuals
and software by protecting them both albeit individually.'®* However, this approach is
nonetheless unsatisfactory, as it fails to address the specific intersection of software and
audiovisuals. And accordingly ignores the overall effect produced by the combination
of software and audiovisuals in exchange for ‘avoiding’ the privileging of software or
audiovisuals. Indeed, if a "series of related images...may be greater than the sum of its

several or stationary parts”®® then surely the sum of all composite elements of an
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interactive work may likewise warrant treatment holistically. The reasons for the
various systems of classifications are myriad and not the focus of this paper, however,
the existence, multiplicity and shortcomings of these systems crucially reveal numerous
challenges for copyright’s protection of interactive works. Including, the inherent
difficulties in relying on existing definitions which can satisfactorily accommodate the
variable nature of interactive works and their components. Adequately balancing the
protection of an interactive work’s respective components, and in doing so, the perhaps
inevitable complications in identifying and/or dissecting a work’s independent and

interdependent expressions,'%

a task which may neither be possible or even
appropriate. Culminating into the foremost challenge facing the protection of
interactive multimedia works — the lack of any formal definition or category under
copyright which acknowledges and treats video games and similar contemporary

interactive works as a unique medium.

As contended in Chapter 1, the problem for film was that its reification under copyright
was one which treated the protection of film as a purely physical artefact. As such,
leaving the protection of any intangible qualities to be assessed by reference to analysis
or precedents from other mediums. Overlooking the expressions unique to film, whilst
over-privileging conventional expressions from other mediums. The over-
underprotection of film is even more pronounced for interactive creations and video
games. At the time of writing, there is no formal recognition of them as a unique
medium under any copyright system. As such, even the thin protection afforded to
films as physical objects is entirely absent in the case of video games. They are left to
be protected only by reference to other mediums. Furthermore, not only is protection by
analogy to another medium as already argued in the case of films — reductive, but it is
arguably even more inappropriate for interactive creations. Because the importance of
audiovisuals, plot, and various other elements may differ between films and video
games.” The issues with film qua film and film qua artistic work are thus not only
replicated but exacerbated. Since the suitability of borrowed rhetoric will invariably
change depending on the work being examined, and the rhetoric itself may need to

change in order to provide effective protection, leading to even greater uncertainties.

1% Dan L Burk, ‘Electronic Gaming and the Ethics of Information Ownership’ (2005) 4 IRIE 39.
197 As chapter 3 and 4 will explore and discuss further.
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As such, ensuring appropriate protection proves difficult for interactive multimedia.
Not only because the analytical tools for protection are mostly limited to those
borrowed or adapted from other mediums, but also because even within the work,
assessing the relative importance of each respective expression is a task that varies
depending on the precise composition of that interactive work. Additionally,
identifying the scope of protection and providing effective protection is further
complicated by the rules of protection on software — which tend to limit the scope of
protection, as well as the shifting importance of software which can only be understood
on a case by case basis. As section 2.34 will discuss further, striking the balance
between an interactive work’s software and ‘functional’ components, against its
audiovisual outputs has not been a straightforward or settled task for video game
academics.'®® As such, an interactive work’s ‘fluid’ and frequently variable
composition thus presents significant challenges for analysis structurally and even in a
non-copyright formalistic sense. This is then further compounded by copyright’s lack
of definition and its reliance on rhetoric from other mediums, which in turn imports
copyrights internal bias against software, and its supremacy of traditional expressions,
especially those of a literary and narrative nature. Alongside these difficulties are the

problems which arise out of the interactive work’s inchoate nature.

2.3.3.2 — Inchoate Nature

Contemporary interactive works can be said to be inchoate for two interconnected
reasons. They are inchoate in the sense that by design, they are a work which is
intended to be ‘played’ or ‘interacted with’. As such, significant parts of the work
cannot be said to be static, and arguably the most important aspect of the work — the
experience, is dynamic. By extension, they are also inchoate works because they are
contingent on extrinsic participation and arguably are incomplete until they are
‘played’. As such the task of identifying the protected work and its remit is complicated
because there are fewer static qualities which can be used to extrapolate, anchor and

identify the expressions underlying the work. Likewise, with the importance of player

198 See further the discussion in Chapter 5.
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participation, and with control ceded towards players, how and when to localize the

work in objects becomes ambiguous.

It was noted previously that in copyright’s grant of protection and its assessment of
infringement, it tends to identify expressions, especially metaphysical expressions by
abstracting away from the static, physical qualities of the work which embodied them.
As such, expressions which tended to be protected were those more obviously traced to
their physical manifestations. However, as Lastowka observes:

“a song has a beginning and an end. A photograph has four corners. Video games, by
contrast, are inchoate media. They must be played to be experienced, and no two
players will play a video game in exactly the same manner. So when comparing two

video games, how can a court obtain a firm sense of the copyright-protected work?”1%

This is not a straightforward question to answer and there are additional doctrinal and
theoretical queries. For instance, to what extent is it appropriate for a court to identify
expressions through its static qualities, especially if they are expressions which
fundamentally exist only in experience and through interaction??® Alternatively,
should the static expressions instead be dissected from the dynamic, by for example
dissecting the vehicle of the interaction — the software and code — from the otherwise
traditionally static qualities like the audiovisuals? And even if possible, is such a
separation is warranted? In extending rhetoric concerning static objects to assess
inchoate creations, one approach which courts have taken is to analogize video games
to a similar inchoate media — a play.?! Likening the script in a play to a video game’s
underlying code, as a static aspect of the work which arguably anticipates and pre-
empts the dynamic inchoate experience. However, there are several issues with this

approach. Firstly:

“It was (and still is) quite difficult for the average legal professional to distinguish

between code that is creative and code that is routine and functional. Therefore, in

199 Lastowka, ‘Copyright Law and Video Games’ (n 179).
200 See chapter 5 which explicitly considers this.
201 | astowka, ‘Copyright Law and Video Games’ (n 179).
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cases where the code was not admittedly copied verbatim, the “script” of the video

game was actually less accessible to the jurist than the game’s performance”.?%?

More importantly, the rules surrounding expressions in a playwright’s script are going
to be different to the rules surrounding the expressions in code and software which as
the next section will demonstrate, includes presumptions which limit the available
protection for expressions in or connected to the software. Making the analogy of a
games code to a script is far from perfect. In any event, there remains the fundamental
question of whether it is appropriate to rely on objects and static expressions to
characterize the eventual and subsequent experience of the game, which does not come

into existence until performed or played.

This question is even harder to answer in the context of online video games. Firstly,
because of the nature of online games, the work is even more inchoate than in almost
every other traditional media, since it will constantly be the subject of numerous
‘patches’ and updates. And whilst an analogy can be made to ‘multiple editions’ of a
book being published; the analogy is a poor one both characteristically and practically.
Most notably because the game itself is in constant flux as it is being constantly
updated, rather than a book being published, which then is amended and has a new
version being published later. The ‘update’ fundamentally does not affect the initial

existing work, therefore the analogy is incongruous.

Alongside these problems are the further difficulties introduced by the interdependency
of video games with their players and interactors. Where the bilateral or even
multilateral nature of these works makes it more difficult to identify and dissect the
authored original expressions than it ordinarily would be under the traditional unilateral
dynamic which typify the works historically protected by copyright. A primary
challenge which stems from the player interactivity in these bilateral and multilateral
works is the erosion of one important condition for copyright protection — original
authorship. It was previously discussed that copyright requires a work or protected
expression to originate or be attributable to an author. This is a reflection of the historic
authorial entitlement discourse from which copyright emerged and helps reiterate the

202 jbid.
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requirement that general abstract ideas — which cannot be attributable to authors — be
precluded protection so that unfair monopolies are not conferred on copyright owners.
However, the works from which the authorial entitlement rhetoric was developed are
works which can be described as unilateral. They are created distinct from their
audience and any audience interaction is intended to be subsequent and secondary. The

work itself does not and is not intended to change.

In contrast, bilateral or multilateral interactive works are created with the intention of
being interacted with, and with the expectation that the ‘underlying’ work be changed
or even ‘completed’2®® with the interaction. Invariably, this introduces a plethora of
challenges such as the validity of asserting original authorship in the work, especially if
it is considered ‘incomplete’. Similarly, there are issues with new authorship or co-
authorship, and in relation to all of these, the question of when is a work considered to
be complete or have come into existence? Historically, courts have circumvented these
difficulties by mostly discarding questions of interactivity and instead focus only on
non-interactive expressions within the work, and identify those as the protected
qualities of work for the purposes of infringement assessments.?** Or, as discussed
earlier, courts have analogised the contemporary interactivity in video games to
traditional interactivity and accordingly avoided considering interactivity as a novel
and new challenge to asserting authorship and in turn copyright.

For example, one argument that was accepted by courts was that “the animated
sequences that served to entice customers to insert a quarter...were never controlled by
players and therefore presented an invariable audiovisual display.”?% Similarly, courts
ruled out arguments, such as the Copyright Office’s assertion that the audiovisual work
was “created randomly by the player and not by the author of the video game”?% by
identifying consistent components or sequences that were not subject to player
modification or design and accordingly did not usurp the game designers underlying

203 Wardrip-Fruin, Harrigan and Crumpton (n 169).

204 | 3stowka, ‘Copyright Law and Video Games’ (n 179); Kyle Coogan, ‘Let’s Play: A Walkthrough of
Quarter-Century-Old Copyright Precedent as Applied to Modern Video Games’ (2018) 28 Fordham
Intell. Prop. Media & Ent. L. J. 381.

205 | astowka, ‘Copyright Law and Video Games’ (n 179).

206 Atari Games Corporation v Oman (n 199).
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authorship. As was explained by the court in Artic?®’ “there is always a repetitive
sequence of a substantial portion of the sights and sounds of the game”.?®® As such,
rather than confront the difficulties which player interactivity might present to original
authorship and the associated questions of a works completion and fixation, courts
instead identified elements within the work which were amenable to traditional
authorship and instead focused on those qualities as the expressions for the purposes of
establishing copyright and infringement. So much so that in rejecting a claim of ‘player

authorship’ the court held that:

“Playing a video game is more like changing channels on a television than it is like
writing a novel or painting a picture. The player of a video game does not have control
over the sequence of images that appears on the video game screen. He cannot create
any sequence he wants out of the images stored on the game's circuit boards. The most
he can do is choose one of the limited number of sequences the game allows him to
choose. He is unlike a writer or a painter because the video game in effect writes the
sentences and paints the painting for him; he merely chooses one of the sentences

stored in its memory, one of the paintings stored in its collection”?%

Therefore, whilst the court recognised that playing a video game was somewhat
comparable to traditionally creative and protectible endeavours, it concluded that there
was not sufficient creative effort, nor enough creative freedom to make it an accurate
and successful analogy. Yet, the legitimacy of eschewing the difficulties introduced
with contemporary interactivity by emphasizing static elements or by diminishing the
creative control which now exist for players is an increasingly precarious solution. If
one assumes that interactivity only failed to present complications because of the
limitations on that interactivity historically, then would that not mean increased
interactivity would present a challenge to authorship assertions? Considering the
exponential increases in video game complexity and the emergence of new breeds of
interactive works, to continue to assert that interactivity is merely aggregative rather

than creative completely overlooks the technological advancements made over the last

207 Midway Manufacturing Co v Artic International, Inc (1983) 704 F2d 1009 (7th Cir).
208 ibid.
209 jbid.
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few decades.?*® And with the existence of advanced player creation tools in games such
as Minecraft, Second Life, Spore, the freedom afforded to players for creation and

interaction are only growing.?** As Coogan highlights:

“Minecraft is ‘a creative space to build almost anything you can imagine’. Likewise,
World of Warcraft is ‘an online world of...limitless adventure.” These types of open-
world games allow a vast array of possibilities for user interaction. This makes it nearly
impossible to produce an entirely similar sequence of audiovisuals from game-to-

game 99212

Accordingly, if Coogan is correct that ‘play’ and ‘interaction’ in these games preclude
the presumption in Artic?® that there is always “a repetitive sequence of a substantial
portion of the sights and sounds”?**, then how should or might we understand player
contribution as a challenge to both authorship and to the stability and unity of works
moving forward? As technology advances, and as player fluency in technological
mediums similarly grows, the traditional “binary nature of copyright, dependent on a
division between author and reader, or producer and consumer”?*® becomes
increasingly disconnected from the contemporary conditions of play and creation. For
example, there is the observation that players are increasingly, even in the course of
ordinary and intrinsic play, constantly affecting and changing the games code directly
and indirectly. As such, traditional copyright assumptions surrounding the relationship
of authors, audiences and works, and the point which works are crystalized for the
purposes of analysis and protection becomes destabilized and uncertain.?'® With
increased emphasis on player participation, and greater control and freedoms afforded
to players, the more inchoate the work and its expressions becomes. Bringing the work

closer to an intangible experience and displacing it further away from the static objects

210 Anthony Michael Catton, ‘Mere Play or Authorial Creation? Assessing Copyright and Ownership of in-
Game Player Creations (Part 1)’ (2019) 2 Interactive Entertainment Law Review 57.

211 Greg Lastowka, ‘The Player-Authors Project’ [2013] SSRN Electronic Journal
<http://www.ssrn.com/abstract=2361758> accessed 9 April 2019; Erez Reuveni, ‘Authorship in the Age
of the Conducer’ (2007) 54 Copyright Society of the USA 285; Coogan (n 208).

212 Ccoogan (n 208).

213 Midway Manufacturing Co. v. Artic International, Inc (n 211).
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215 Reuveni (n 215).

216 For further discussion on the effects of players on the crystallization and unity of the work see
Chapter 5.
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and traditional authorial rhetoric which copyright ordinarily relies upon for identifying

and circumscribing works.

An additional factor is the extent of freedom in cooperative play, and interactivity both
between creators and players, and between players themselves in the context of
MMORPGs (massively multiplayer online role-playing games). Where players are
constantly affecting the underlying code and database, or authoring new ‘creations’
through avatars, and in the case where games do provide extensive tools for creating in-
game creations, there are a plethora of ever changing and potentially copyrightable
elements. There are of course also difficulties for asserting independent player
authorship, and for challenging underlying authorship in interactive works, but such
discussions warrant separate analysis and are beyond the scope of this thesis.
Regardless, to continue to treat interactivity and player participation as irrelevant, and
to overlook the implications which come with an inchoate work is to continue to
reductively understand interactive works and will lead to further complications as the
tools for player interaction keep evolving, and continue to challenge copyright’s

assumptions regarding author-audience-work relationships.

With the inchoate nature of video games is it not clear then when and where is the
starting point for copyright’s analysis and construction of protection. Copyright has
declined to consider the issue, regardless of potential difficulties which emerge from
the unique author-audience-work relationships. Moreover, since these works are
inchoate and dynamic, at the minimum it seems that copyright’s dichotomy and sliding
scale of protection which predominantly moves from physical to immaterial will be
difficult to apply if not inappropriate altogether. Equally, as latter discussions will
return to and expand on, it is not clear how copyright can even identify inchoate works
ab initio with its reliance on objects and physical characteristics, and with its
presumption that there are fixed and static works which present themselves for

accommodation and analysis.?’

217 See chapter 5 for further discussion.
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2.3.4.3 — Software and functionally dictated expressions

During the earlier years of video games and video game copyright, many ‘expressions’
in the work were co-dependent with software and subject to technological limitations,
meaning that they had to contend with the rules on software and in turn afforded
narrow protection. However, although recent interactive works have fewer
technological limitations, copyright has nonetheless struggled in identifying the remit
of protection for video games with consistency or coherently. This is in part because,
notwithstanding advancements made in the video game medium — which facilitate
greater technological and creative freedom, video games remain subject to the thin
protection ordinarily available to software, and the rhetoric on function which
accompanies it. Together, the rules on software protection and the principles
underpinning those rules get imported into the analysis of interactive works, leading to
an inherent presumption of thin protection for interactive works, or at least for a
significant element of that work. As a result, in the interest of balance and effective
protection against non-literal copying, other qualities and expressions in the work must
be given more comprehensive protection to compensate, further skewing copyright’s

existing over-under protection problem.

The precepts behind Copyright’s reluctance to provide broad protection for software
derive from copyright’s existing general exclusion of ideas and principles from
copyright protection,?'8 as well as the maxims that technical necessity and technical
limitations can or will directly undermine authorial originality, and by extension,
copyrightability.?'® Software itself is capable of attracting copyright protection, as well
evidenced by the EU’s software directive.?? And similarly, the house report on the US
1976 Copyright Act, where it confirms that “the term ‘literary works’...also includes
computer data bases, and computer programs to the extent that they incorporate

authorship in the programmer's expression of original ideas, as distinguished from the

218 Article 1(2) of the Directive 2009/24/EC of the European Parliament and of the Council of 23 April
2009 on the legal protection of computer programs.

219 Dan L Burk, ‘Method and Madness in Copyright Law’ [2007] SSRN Electronic Journal
<http://www.ssrn.com/abstract=999433> accessed 9 April 2019; Pamela Samuelson, ‘Why Copyright
Law Excludes Systems and Processes from the Scope of Its Protection’ (2007) 85 Texas Law Review.
220 pjrective 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal
protection of computer programs.
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ideas themselves.”??! The difficulties then originate not from a general unprotectability
of software, but the manner in which software is understood and protected by
copyright: as a predominantly ‘functional’ creation. And by extension, the challenges
that functionality presents for interactive works when applying the idea expression

dichotomy, and the related merger doctrine and scene a faire doctrine.

The fundamental policy which underscores copyright’s treatment of functionality is
that it can and must only be afforded thin protection, and little protection beyond the
literal code itself is available. Because as the CJEU affirmed in SAS??? “to accept that
the functionality of a computer program can be protected by copyright would amount to
making it possible to monopolise ideas, to the detriment of technological progress and
industrial development”.?2® As such, it is the illegitimate protection conferred by
protecting functionality - such as a monopoly on methods of operation - which would
unjustly prejudice the marketplace of ideas, that prohibits protection in the first

place.??* This is similarly supported by Navitaire?® which explains that the “business

99226 99227

logic”*°, the “non-textual copying”<<’, was unprotectable, because “to permit the
‘business logic’ of a program to attract protection through the literary copyright
afforded to the program itself is an, unjustifiable extension of copyright protection”.??8
Stressing that circumventing the unprotectability of computer language and ideas by
identifying an abstracted function from those ideas would undermine the underlying
policy which established the unprotectability in the first place; and that in any event

such an extension of copyright is discouraged if not contradictory to the policy itself.

The abstracted expressions that are protected then are at the lowest level, offering a thin

level of protection similar to early literary copyrights, and permitting far greater non-

221 John C Phillips, ‘Sui Generis Intellectual Property Protection for Computer Software’ 60 Geo. Wash. L.
Rev 997 citing FN60. H.R. REP. NO. 1476, 94th Cong., 2d Sess. 52 (1976), reprinted in 1976 U.S.C.C.A.N.
5659, 5667.
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224 pamela Samuelson, Thomas C Vinje and William R Cornish, ‘Does Copyright Protection Under the EU
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Electronic Journal <http://www.ssrn.com/abstract=1974890> accessed 9 April 2019.
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literal copying than ordinarily afforded to traditional works at present. Indeed as Justice
Arnold noted in SAS??, referring to the explanatory memorandum in Directive
91/250%°, (now the directive 2009/24/EC) he stressed “the main advantage of
protecting computer programs by copyright is that such protection covers only the
individual expression of the work and thus leaves other authors the desired latitude to
create similar or even identical programs provided that they refrain from copying.”?*!
And the US case Oracle?® has likewise confirmed that “So long as the specific code
used to implement a method is different, anyone is free under the Copyright Act to
write his or her own code to carry out exactly the same function”?3, As such, software
copyright has struck the balance between proportionate and effective protection as
heavily in the favour of the former, and prioritizes the freedom to create ‘competing’

programs.

Unfortunately for video games and similar interactive works, since their composition
includes software, there are numerous established precedents and or broad principles on
the protectability of software which bleed into the discussions on their protectability.
Even though the analogy between software and video games is an imperfect one, and as
such, the direct application of principles from software may not be appropriate for
assessing video games and interactive works. Specifically, there is one significant
consequence for interactive works which flows from this protraction of software
discourse - the broad and implicit assumption that software design is necessarily
‘functionally dictated’ and therefore, software design in interactive works must also be
functionally dictated. Which in turn makes expressions connected to or grounded in
software more likely to be precluded protection and makes dissecting original
expressions from the ‘functional software’ expressions even more difficult. Related to
this is the issue of ‘technological medium’, where the variable technological
sophistication of a work has informed questions of functionality and as a result

impacted the analysis of even traditionally understood and protected expressions. And

229 SAS Institute v World Programming Ltd (n 84).

230 ibid at 41, citing Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer
programs; now Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on
the legal protection of computer programs.
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32 Oracle America v Google.
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together, they have arguably complicated copyright’s already inconsistent application

of the idea-expression dichotomy.

2.3.4.3.1 — ‘Functionally dictated’ expressions

Although the policy underpinning the protectability of function or ‘functional
behaviour’ prohibits protection on the basis that it creates an unfair monopoly on ideas,
as already noted, if the underlying code is identical,?** or if the expressions of the work
are identical, then infringement could be established.?® As such, it is not that
functionality is unprotectable per se, but rather, that as BSA?% explains “expressions
dictated by their technical requirement cannot meet the criterion of originality”.?’
More specifically, that expressions which are dictated by the objective of function
cannot be considered original, because the necessity of that expression for the
‘performance’ of the work prevents the expression from being divorced from the ideas
enabling the function. Alternatively put, it is the determinist nature of function which

undermines an author’s choice and in turn originality.?%

This interpretation can be found with the court’s application of the merger doctrine in
BSA.Z® The CJEU explaining that “where the expression of...components is dictated
by their technical function, the criterion of originality is not met, since the different
methods of implementing an idea are so limited that the idea and the expression
become indissociable.”?*° It would also seem that it is not the mere absence of freedom
or choices for an author to exercise creative judgement, though that remains important,
but it is the nature of that freedom and choice. It is contented that limited refers not so
much to a limited number of choices, but whether the choice is limited in nature. The
judgement in FAPL — that “football matches, which are subject to rules of the game,
[leave] no room for creative freedom for the purposes of copyright”?*! similarly affirms

this reading. Whilst there are infinite permutations of choices which exist in football,
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owing to the overarching ‘functional’ objective of winning, those choices both
drastically reduce, and are displaced from their authorial origin, and instead are
derivative of the function of winning. This rhetoric can likewise be identified in
American copyright law on software,?*? being traced all the way back to Baker v
Selden.?*® As Burk notes “the rule that functional and expressive features must be
physically or conceptually separable in order for the latter to receive any copyright

protection parallels the merger rule in the idea/expression doctrine.”?*

In the context of pure software cases, the presumption that functional expressions are
not original is likely to be true. However, the assumption that this is equally true for
interactive works and video games, is less clear. If the restriction on protecting
functionally dictated expressions turns not on function per se but on the deterministic
nature of the choice, then it may be possible to identify expressions in video games that
despite their functional nature, are capable of being creative and serve purposes beyond
pure function. Consider for instance the Resident Evil series where the early games
“have a deliberately sluggish and down-tuned pace to their combat systems so as not to
undercut atmosphere and tension”.?*> Specifically, Resident Evil 1 & 2 where the
creators specifically leveraged ‘tank controls’ and ‘fixed cameras’ to accentuate the
horror narrative and heighten player vulnerability. The former requiring players to stop
before changing directions, preventing them from moving seamlessly and shooting
simultaneously?*® like in faster paced shooter games, and the latter deliberately

obfuscating the information available to players until they enter a new ‘scene’.

This direct intersection of mechanics and game narratives is one of the primary types of

game design. As Totten in An Architectural Approach to Level Design?*” explains, in
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order to “emphasize the concept of ‘friendship’”?*® — the abstracted ‘idea’ behind the
game Thomas Was Alone — the creator introduced a set of characters (in the form of
rectangles), each with unique abilities which aid the other characters. For instance, one
rectangle could float, another could act as a bridge, etc. Encouraging players to play
and ‘perform’ the game in a style which reflected that original concept of friendship.
However, mechanically speaking, none of these decisions were strictly necessary for
the game to function ‘technically’. It could be argued that the ‘tank controls’ were a
product of the objective of a ‘suspenseful horror game’ and therefore not original. And
similarly, that the abilities of the rectangles stem from the idea of ‘friendship’ and thus
‘predetermined’. However, to do so implies a broad application of determinism, and
one which sits poorly with originality assessments in traditional media, and with the
idea-expression dichotomy rhetoric used to protect certain expressive ideas or highly
abstract expressions. For instance, such a broad interpretation of determinism seems
difficult to reconcile with the expressions deemed original in cases such as Designer
Guild®® or New English Teas.?° Indeed if ‘functional’ ceases to pertain specifically to
‘technical function’, would the plot of a horror novel not also be functionally dictated
by a broad objective of ‘suspenseful horror novel’? What about co-dependent
superpowers in a superhero novel about friendship? Is that a creative or functional
decision? Even within software caselaw, it seems that the presumption of technological
determinism isn’t necessarily so broad, since a graphic user interface, when not dictated
by “technical function”?!, is capable of being protected.?>? And if Tetris v Xio?*® is

correct, expressions linked to function are not automatically presumed unprotectable.?*

Since creative expressions in traditional media can be protected despite having a
‘creative function’, then that cannot be what prohibits game expressions that have
functions which aren’t technically driven or solely utilitarian. Moreover, Navitaire?®
distinguishes the business logic of a program from the plot of a novel, stating that

unlike a plot, it is “merely a series of pre-defined operations intended to achieve the
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desired result in response to the requests of the customer.”?*® As such, considered
alongside earlier conclusions that the exclusion of functional expressions from
copyright stems from the usurping of authorial choice, it seems reasonable to suggest
that the ‘technical’ nature is less significant than expressive freedom and authorial

257 nonetheless still construct the

intent. However, cases such as Nova v Mazooma
nature of a video game as primarily “a computer program having all the necessary
coding to function.”?*® Courts routinely conflate function with determinism, despite the
availability for creative exercise when designing game mechanics. Indeed, the choices
in Resident Evil 1 & 2 are clearly not mandatory to the game functioning on a broad
level, and ‘functionally’ the game could and does work without fixed cameras and tank
controls. As evidenced by not only other games in the survival horror genre, but even in
their remake of Resident Evil 2 where the developer team explicitly tested and
considered whether they wanted to make the stylistic choice of retaining the control and
camera system.?®® Interestingly, the absence of the ‘old mechanics’ in the remake raises
a related problem and potential explanation for why function in video games has been
treated differently than function in traditional media — technological limitations. Where
the authorial originality in a video game may be curtailed or even undermined by the
technology implementing the expression, especially where the functional objectives are

indissociable from the underlying technological requirements and restraints.

2.3.4.3.2 — Software as a medium and technological ‘limitations’ on function

Although not the first game to use it, Resident Evil was almost inarguably the game
which popularised tank controls, especially within the survival horror genre which
itself was born from the Resident Evil series.?®® Indeed “the army of clones [Resident
Evil] inspired frequently used the tank control scheme”?®! to the extent that “it was so

prevalent that at one point some people felt Tank Controls were best used for horror
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games even though they came out of a technical limitation and not any design
philosophy.”?®2 This contrast between the initial implementation and subsequent
application of tank controls is illustrative of one of the primary difficulties, especially

for earlier games, in dissecting function and expression in video games.

The ‘function’ of tank controls, at least on one basic level was to enable smoother
interaction with the existing ‘fixed’ cameras, so that players could maintain the
direction they were moving even after camera angles changed, which would also
prevent players from inadvertently reversing if and when the camera changed.?%
Similarly, the fixed cameras meant that game designers could hide information from
players and similarly, stage jump scares through pre-rendered backgrounds. Which
helped circumvent “the limited processing power available during the original
PlayStation era”2%4, However, the combination of fixed cameras and tank controls has a
creative and expressive purpose as well. For instance, as some players have described:
“tension is built into this control scheme — if something is chasing you, you have to
stop and then watch as your character slowly turns around to face the threat. It evokes
that nightmare of running away from something, but finding that your legs don’t work
properly”.?®® In fact, tank controls were so popular that “survival horror games
continued to use tank controls even when new hardware allowed games to use fully-
rendered 3D scenery with cameras that followed the player”.?%® And similarly, the
remake has been distinguished from the original, with some players going as far as to
claim that it now resides in an entirely new genre: “while the original game focused on
exploration and fight-or-flight strategy, this version is about aiming well without
panicking and wasting ammo. Basically, it’s a shooter.”?%” The history and impact of
tank controls raises two important questions for copyright. Firstly, to what extent are
mechanical expressions that have ‘narrative’ qualities or otherwise similar traditionally

recognized ‘creatively and artistically expressive’ qualities capable of being original
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expressions for the purposes of copyright despite also serving a technical or functional
purpose? And conversely, what about traditionally protected expressions which are
driven by technical or functional purposes? Furthermore, how does or can copyright
understand the expressive impact of mechanics, narrative or otherwise, in video games
and interactive works? What if an expression was at the time functionally dictated —
such as tank controls in their inception — but owing to subsequent technological
developments the same or similar expression no longer is. The answers to all these
questions, at least for copyright, seem to have been elusive. As the next two sections
will show, copyright’s approach to answering these questions has been unpredictable,
with inconsistent and sometimes even incoherent judgements. Struggling especially
with divorcing function and technology from creative expressions both those
traditionally protected by copyright and those unique to copyright.

2.4 — Underprotection but worse

Chapter One concluded that certain expressions and ideas have been underprotected by
copyright. These have sometimes been the same ideas or expressions which copyright
has protected elsewhere yet elected not to protect in a particular case; or are ideas and
expressions similar and analogous to those protected elsewhere. In particular, copyright
has overlooked and refused protection to certain ideas when they were not obviously
compatible with the subject matter in which ideas have otherwise been protected,
despite the fact that these ideas serve similar purposes, or at least are in nature similar
to ideas which copyright has protected previously. To some extent, this is because the
rule on functionally dictated expressions is poorly designed, and largely contingent on
how and where expressions and ideas are abstracted to in the first place. Similarly,
unconventional or non-traditionally understood expressions have also been afforded
fewer avenues of protection, because the application of the idea-expression dichotomy
and the abstraction tests examines these expressions against ideas which may not be

relevant for the specific assessment and appropriate for the subject matter.

These problems persist in copyright’s assessment of interactive works such as video
games, with even more contradictory and erratic judgements. This is in part because
copyright historically tends to approach abstraction and the identification of ideas and
expressions through objects first, followed by subject matter. Which owing to the
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absence of a formal category for interactive works in copyright’s list of protected
objects and subject matter of protection, their multimedia composition, and their
inchoate nature, has made video games difficult to accommodate within its framework
of protection. Furthermore, since many of the ideas and expressions in these works are
or have been underscored by software, the principles on non-protectability of software
have been imported into the analysis of these ideas and expressions, irrespective of
whether it is appropriate to do so, leaving some ideas and expressions with thinner
protection than they otherwise would receive traditionally.

The problems introduced by software are best demonstrated by some of the early
videogame cases. This is because historically, the technological limitations governing
the creation and design of video games meant that not only mechanical expressions but
even narrative expressions driven by technological or mechanical concerns were
considered unprotectable. This was likely to do with the fact that, “In the early years,
the limitations of computer science meant that games such as Spacewar, Asteroids and
Pong, were no more than pixels illuminating a monochrome screen. They used simple
geometric shapes and had very basic functionality.”?%® As such, even the traditional
copyrightable qualities, such as the artwork, were much more closely bound to the idea
underlying the game, and thus were harder to abstract and dissect from the game ideas.
One significant example of this is Atari v Amusement World,?® a non-literal copying
case involving the aforementioned Asteroids, and the allegedly infringing game —

Meteors.

Both games were early arcade cabinet video games, and involved a player controlling a
spaceship, which could move around the screen and fire weapons. In both games
numerous ‘rocks’ (asteroids or meteors), would drift around the screen and could be
fired upon to break up into smaller rocks which then disappear when fired on again.
And throughout both games numerous ‘enemy spaceships’ also appear and fire on the
player spaceship. The court found that there were several other similar or identical
features common to the games including: three sizes of rocks, the appearances of rocks

in waves with each wave initially comprising of larger rocks, large rocks moving
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slower than smaller rocks, the scaling of a large rock splitting into two medium and a
medium into two small rocks, the destruction of a player ship on collision with a rock,
amongst several other similarities to a total of 22. The court ultimately concluded that
there was no infringement, partly owing to the differences (of which there were 9); but
primarily because the court deemed most of the similarities “inevitable, given the
requirements of the idea of a game involving a spaceship combatting space rocks and
given the technical demands of the medium of a video game”.?’® Concluding that
similarities such as the spaceship needing to rotate, the ability to fire weapons which
destroy targets, and even visual similarities such as the different shapes of rocks were
scenes a faire or merged to the idea of “of a video game in which the player combats
space rocks and spaceships”.2t Preventing the expressions from being considered
original for the purposes of copyright. However, whether or not this rhetoric is correct,

or still relevant in the context of recent technological advancements is questionable.?’

Assuming that the court in Amusement World?" is correct that the ‘idea’ of Asteroids is
“a video game in which a player fights his way through space rocks and enemy
spaceships”?’4; this does not mean the expressions that “the player must be able to

275 or that “rocks must move faster as the game

rotate and move his craft,
progresses”?’® or even the idea “the game must be easy at first and gradually get harder,
so that bad players are not frustrated and good ones are challenged"?’ are necessary or
foreordained. Consider for instance, either of the two games from Midway v Artic?®:
Galaxian and Space Invaders — two games from the same era of Amusement World?"®,
both of which were fixed shooters where aliens descended upon the player. If one were
to simply visually substitute the enemy aliens for enemy spaceships and space rocks,
both games would then suddenly fit the ‘broad’ idea of the Asteroids game established

in Amusement World, without either Galaxian or Space Invaders playing any
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differently. Crucially, unlike in Asteroids, the players would not rotate or move their
craft, but instead would be using a ‘fixed shooter’ control scheme.?®® Of course, there is
the objection that such control schemes would in any event fall under the remit of
unprotectable scenes a faires, but nonetheless the criticism that such expressions aren’t
‘necessarily’ dictated by the underlying idea remains true. To reiterate, this is a
symptom of copyright’s approach to identifying functionally dictated expressions,
where depending on the extent or manner in which the idea is identified, different
interpretations or conclusions on what is functionally dictated or necessary can be
drawn. Indeed there are plethora of games, which fit the Amusement World definition
of the ‘Asteroids’ genre yet nonetheless evidence different methods of expressing that
idea.?8! Whether it be fixed screen shoot’em ups, side scrollers, or even FPS-RTS
hybrids such as Microsoft’s Allegiance, an online multiplayer space simulation
game.?® The existence of all these interpretations of the vague idea of a player fighting
through space rocks and spaceships makes it difficult to argue that these expressions

are necessary or dictated by that idea. Common perhaps, but not inevitable.

Similarly, the assertion that the game “must be easier at first and gradually get

harder”283

, and the resultant conclusions that “therefore, the rocks must move faster as
the game progresses”?* and that “rocks cannot split into very many pieces, or else the
screen would quickly become filled with rocks and the player would lose too
quickly”? are incorrect determinist assessments. Firstly, game difficulty is as much an
incentive for creative innovation as it is a restriction on game design, and contemporary
markets for ‘hard’ video games such as Dark Souls emphasizes the demand for

creatively difficult video games. 28 As such, there does not exist some kind of
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287 where customer demands expressly

‘business logic’ analogous to that in Navitaire,
limit authorial freedom of expression in designing the software. Degrees of difficulty
and the expressions which effect that difficulty are subject to the author(s) discretion.?®
Moreover, the assumption that games have and must have ‘progressive’ difficulty is a
design rhetoric of the past, and there exist several games, especially modern socio-
political games which discard the “binary win-lose logic”.?%® And instead approach
design with formative objectives which dictate end game conditions rather than designs
originating from ‘win’ or ‘lose’ conditions. For instance, there is the genre of “you-
never-win games”, where there is “a goal that the player is never meant to achieve, not
because of a player's lack of aptitude but due to a game design that embodies a tragic
form” An example of this would be New York Defender (2002), where: “no matter how
frantically a player shoots down airplanes aimed at the twin towers, he is doomed to

fail because the number of airplanes increases exponentially in relation to his firing.”?%

Secondly, from a technological perspective, the notion of ‘screens’ during the era of
Amusement World and contemporary interactive works are vastly different.
Historically, since “video games present only one unchanging background, some courts

291 and as such “compare

logically might treat video games as standard board games
only their static artistic features”?%2. However, the evolution of video games and
interactive media challenges this reductive treatment of the ‘background’ or the in the
case of Amusement World?%3, the “screen”?%. Take for instance the virtual reality
‘adaptation’ of Asteroids — Captain 13 — Beyond the Hero, where the improved
processing power, and the three-dimensional interactive virtual environment provided
makes the historic limitation on ‘not filling the screen with rocks’ for either aesthetic or

difficulty purposes obsolete.? This fixation on artistic elements and the comparison of

these elements is a pervasive trend throughout copyright discourse on video games,
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despite the arguable relevance to the case at hand, or for the medium of interactive
works and games themselves. The reason for this being a combination of: the absence
of an formal corresponding category of protection under copyright, the incompatibility
of expressions connected to software with copyright’s idea-expression dichotomy and
rules on functional expressions, and the simpler analysis enabled by comparing static

artistic qualities rather than assessing dynamic and inchoate interactive characteristics.

Two cases which similarly demonstrate the challenges arising from the absence of a
formal category for interactive works, and the privileging of visual similarities or
indeed static qualities over functional or arguably ‘interactive’ qualities are Nova v
Mazooma?®® and Incredible Technologies Inc v Virtual Technologies.?” The issue in
Nova v Mazooma concerned coin operated cabinet ‘pool’ game, based on the real life
sport. With the absence of any videogame specific category, the protection fell to be
assessed by reference to the categories in the UK’s list of protected subject matter, and
initially the copyright protection sought concerned artistic works — the graphics and
visual outputs of the games, literary works — the design notes and program to
implement the game, a dramatic work embodying the game itself and film copyright.
Ultimately the dramatic work claim and film copyright claim were discarded, and on
appeal the case only considered the claims pertaining to artistic and literary works. At
first instance, the dramatic work claim was discarded by the court on the basis that:

“it is not a work of action which is intended to be or is capable of being performed
before an audience. On the contrary, it is a game. Although the game has a set of rules,
the particular sequence of images displayed on the screen will depend in very large part
on the manner in which it is played. That sequence of images will not be the same from
one game to another, even if the game is played by the same individual. There is simply

no sufficient unity within the game for it to be capable of performance.”?%

As such, the fundamental inchoate nature of the game caused by players precluded any

possibility for the work to be protected by virtue of dramatic works, arguably the
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closest comparable inchoate work.?®® And with the film claim, owing to the thin
protection afforded films and the absence of any photographic copying, the court held
that there was no infringement of film copyright. As such, for the appeal case the
infringement claim concerned only literary and artistic copyright, and on those two
subjects, the court found that there was no infringement in the work. In doing so, the

court explained that:

“[a] ‘Graphic work’ is defined as including all the types of thing specified in s.4(2)
which all have this in common, namely that they are static, non-moving. A series of
drawings is a series of graphic works, not a single graphic work in itself...So I think the
case on artistic works falls at the first hurdle, given the concession that there is no

frame-for-frame reproduction.”3%

To limit the protection to frame-for-frame reproduction is reductive in two ways.
Firstly, it seemingly sets a precedent for thin protection in assessing the visual qualities
in video games, elevating the criteria for infringement to one similar in films, where
only near identical copying takes place. Despite this not being the criteria elsewhere in
assessing artistic works. Furthermore, the decision to dissect a videogame into is itself
dubious. It has been stressed that video games are fundamentally distinct from the
works traditionally protected by copyright. Unlike films, or artistic works which are
intended to be ‘shown’, as the case itself acknowledges, it is a game and indeed “it
is...extremely difficult to appreciate the extent of the similarities and differences
between the games in issue without having an opportunity to see them in use or, better
still, play them”.2%! The visuals serve a different purpose in an artistic work and in a
video game, moreover, the appearance of these visuals will be manifestly different.
Traditionally, as artistic works they are assessed as they are presented, static. Whereas
in video games, the artistic qualities and visuals are frequently mobile, and perhaps
more importantly, rarely does a player in the course of ordinary play ever appreciate the
artwork in a video game as an individual still frame. As such, the same problem with
film reoccurs with video games, where the video game is protected qua artistic work,

which accordingly imports an inappropriate analysis for assessing artistic qualities.
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Furthermore, like films there is a disregard for the specific nature of video games as a
unique medium of work, and accordingly an absence of protection for the expressions

exclusive to the medium, as demonstrated with Nova’s literary copyright claim.

Whilst Nova acknowledged and accepted that no code had been copied or taken —
citing Designer Guild®®? in particular — they sought to assert that the detailed “’idea’ of
the cue pulsing with the power-meter’3%® could be protected under literary works as a
detailed idea executed by the code. Stressing that it was neither an idea which underlie
the code and thus unprotectable, nor was it a commonplace idea. The court rejected this

explaining that:

“An idea consisting of a combination of ideas is still just an idea. That is as true for
ideas in a computer program as for any other copyright work...what was found to have
inspired some aspects of the defendants' game is just too general to amount to a
substantial part of the claimants game...They are ideas which have little to do with the
skill and effort expended by the programmer and do not constitute the form of

expression of the literary works relied upon.”3%

There are several issues with this reasoning. Firstly, the statement that an idea
consisting of a combination of ideas is still an idea seems incongruous with the
judgements rendered in both Designer Guild®®® and New English Teas®®. It is difficult
to see how the combination of ideas used to execute the idea of painting flowers and
stripes is manifestly different to a combination of ideas to execute a pool game.
Secondly, although the judgement is likely correct in that what was taken probably was
not sufficiently substantial for infringement. Since the power-meter and cue pulsing
alone represent a relatively minor amount of the game, even in the context of an
otherwise simple computer game.**” The conclusion reached that the ideas had little to
do with the skill of the programmer, nor constitute an appropriate form of expression is

subject to criticism. Whilst in isolation such features reasonably should not be
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protected, to reiterate the protection of techniques or ideas in Designer Guild,* New

309

English Teas,* and Ravenscroft,3!? assuming enough of these ideas or techniques were

taken, why should their architecture not be protected?

Much like film, the expressions and combination of ideas which define the medium are
being overlooked and discarded. Indeed the court stresses their non-protectability by
then reiterating the principles set out in Navitaire v easyJet'!, that the nature of skill
and labour was one which copyright would not protect, and should not protect as it
would otherwise permit the business logic’ to attract protection. However as already
discussed the analogy of business logic to the design logic in video games is not a
helpful comparison. There are different considerations, and at least in contemporary
and complex video games which shape the design of a game’s program. Performance
and function are invariably on some level important considerations, but they do not
entirely dictate how a game is performed and played. The room for creative expression
and freedom in the ‘performance’ of video game is almost always different to the
‘performance’ in a functional program. As such, whilst the conclusion in Nova3!? itself
is likely correct, the rhetoric and reasoning it used to reach it is worrisome. Since it
reaffirms the treatment of video games and their software driven components by
reference to the rules on software protectability. Furthermore, the case itself reiterates
the existing problems with dissecting a medium’s qualities and protecting them by
reference to other mediums, where expressions become shoehorned into ill-fitting

rhetoric, notably the reduction of ‘moving’ and ‘active’ visuals as their ‘static’ stills.

A case which similarly demonstrates the challenges with protecting features unique to
interactive works is Incredible Technologies Inc v Virtual Technologies.®*® The case
concerned two golf arcade games, where alongside infringement claims for the video
game visuals and the instructional display was a dispute surrounding the replication of
a unique trackball system. This trackball system allowed players to virtually swing the

golf club by rolling a trackball which sat in the centre of the arcade cabinets controls. In
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reaching its finding of no infringement, the court discounted the trackball as a potential
infringement for the purpose of copyright, stressing that as a “method of operation”3!*
it fell outside the remit of copyright’s protection, and that similarly, the instructions
which related to this method of operation were accordingly related to functional
features, as they were “essential to the use or purpose of the device”3!°. As such, the
argument fell to be decided on the visual similarities, such as gold clubs, golfers and
hazards, which were likewise were found to be non-infringing, because the copied
expressions were deemed scene a faire. Explaining that the scene a faire doctrine refers
to “incidents, characters or settings which are as a practical matter indispensable, or at
least standard, in the treatment of a given topic”,3!® the court concluded that “the wind
meter and club selection features were found to account for variables in real golf and so
were indispensable to an accurate video representation of the game”.3!” With the
absence of protection for the trackball, all that remained was protection for the visual
qualities, which considering the nature of the game — a realistic golf game, meant that

protection was always going to be thin.

Like Nova,*® the conclusions ultimately drawn are not necessarily incorrect, and as the
court acknowledged, the trackball was perhaps more appropriately protected by patents.
However, the case similarly demonstrates that when interactive qualities are unable to
be protected, the judgement turns on traditional qualities. In this case, the visuals were
considered necessary for creation of a realistic golf game, and whilst this is likely true,
as has been stressed throughout, the level which the idea of the work is identified
carries implications for how copyright assesses the expressions within. Indeed, whilst
identifying the expressions necessary for a realistic representation of a game may not
be hard, what happens when the game is unrealistic? Or is a game that has a
combination of both real and fictional qualities? At least with respect to the latter —
games combining both, following the rhetoric of Capcom v. Dataeast,'° a case
concerning two semi-real fighting games: Fighter’s History and Street Fighter II, it

seems that fictive qualities including the expressive details of magical specials attacks
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such as fireballs could be protected and afforded more protection than obviously real-
life counterparts.?° Implying then that fictive qualities may well indeed receive more
protection. However, we then return the question of when and where do we abstract the
idea to.

In Capcom v Dataeast®? the idea of the game was defined as “a one-on-one fight game
that allows players to select from a host of human characters, each with their own
unique appearance and fighting style, to do battle using a variety of realistic and
“special” or unreal moves and combination attacks”3?2. In comparing the human
characters, the court concluded that the similarities were not sufficient, and that whilst
for instance, two characters might be “tall, slender fighters of European origin and
glamorous appearance who wear striped pants and bands around [their] forearms,”3? a
close inspection reveals they are not similar. Yet, it seems difficult to say that these
qualities are indispensable for the game idea outlined for Street Fighter and Fighter’s
History, at least in comparison to the ideas necessary for the golf games in Incredible
Technologies.®** Furthermore, what makes tall slender Europeans with striped pants
and bands a generic idea, but, recalling the batmobile case, 3?° batlike features not? As
such, to choose to rely on traditional copyright rhetoric does not seem to manifestly
make the copyright assessment any easier or more consistent, and at the same time this
analysis continues to ignore entire qualities which are integral to these works. All these
cases thus demonstrate how poorly equipped copyright is to address interactive works,
and with the absence of any formal protection alongside the rules for narrow protection
from software and functional expressions, the interactive qualities which define these
works remain woefully overlooked. As a result, when there are cases of significant non-
literal copying, but little taking of expressions traditionally protected, copyright has had
to compensate by stretching the protection for traditional expressions. Which as the
next section will demonstrate has led to significant overprotection, and absurd

conclusions.
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2.5 — Overprotection but worse

Copyright’s problem with overprotected ideas and expressions can be described as
concerning two primary issues. Firstly, that ideas are being protected notwithstanding
the dichotomy. Which might be tenable if there were consistent rules or guidelines
surrounding the protection of ideas, however, the application of the dichotomy has been
biased or poorly applied such that the protection of ideas has been erratic. This is
especially obvious when examining the rules on functionally dictated expressions,
where ideas more immediately amenable to traditional categories of protection, such as
ideas of a literary or artistic nature have been protected notwithstanding their functional
facets. Secondly, there is the related issue that certain ideas and expressions have been
privileged primarily because they have historically been identified as protectable ideas
or expressions in a different medium. And are thus recognized as ideas or expressions
regardless of whether they are relevant ideas or expressions for the purposes of the
work and medium at hand. With respect to interactive works and video games, because
there is an absence of appropriate protection, in order to secure effective protection,
these privileged ideas and expressions have accordingly been stretched or given more
comprehensive protection than they ordinarily would at copyright. The problem with
overprotection in video games much like with underprotection rests predominantly on
the issue of the interactive qualities, the gameplay or experience and the expressions
which represent or underpin it. For the most part, copyright has historically declined to
protect video game expressions which are either functional, or even connected to
function, however, there has been one recent case which has been an anomaly to this —

Tetris v Xi0.3%

Tetris v Xio® seems to support the argument that where there is increased
technological freedom, the threshold for finding functional or technological
determinism is correspondingly increased. The case concerned an infringing game
which sought to replicate and mimic the popular puzzle game Tetris. The game
involves falling interlocking pieces termed tetriminos, and the objective of the game is
to rotate the pieces as they fall to fit the existing ‘puzzle’ created by the fallen pieces to

eventually create full horizontal rows. Seemingly taking a departure from the rhetoric
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in Amusement World®? the court held that whilst “Tetris Holding cannot protect
expression inseparable from either game rules or game function...this principle does
not mean, and cannot mean, that any and all expression related to a game rule or game
function is unprotectible”.3?® Outlining the possibility for protection provided that the
expression can be distinguished from the underlying idea, rule or game function. The
court further concluded that the: “style, design, shape, and movement of the pieces are
expression; they are not part of the ideas, rules, or functions of the game nor are they
essential or inseparable from the ideas, rules, or functions of the game.”**° And as a
result, the court found infringement, identifying the Tetris pieces as expressive
elements which fell under the remit of copyright protection, and even identified
‘abstracted’ idea-like elements such as: “the dimensions of the playing field, the display
of ‘garbage’ lines, the appearance of ‘ghost’ or shadow pieces, the display of the next

piece to fall”.3*! The court explaining that:

“None of these elements are part of the idea (or the rules or the functionality) of Tetris,
but rather are means of expressing those ideas. | note that standing alone, these discrete
elements might not amount to a finding of infringement, but here in the context of the
two games having such overwhelming similarity, these copied elements do support

such a finding.”3%?

As such, the level of abstraction is quite unlike that in Amusement World®33, where
Asteroids was effectively abstracted to being considered a genre itself, whilst Tetris
was mostly abstracted to the level of a puzzle game. And although variations on the
Tetris puzzle could exist and would not fall foul of infringement — such as Dr. Mario
which was raised as such an example — this did not enable wholesale copying, to the
extent that elements common to puzzle games, such as ‘ghost’ or ‘shadow pieces’ and
‘preview displays’, were nonetheless considered part of the substantial infringement

assessment.334
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Why then was Tetris able to protect ideas, or indeed the ‘architecture’ of ideas where
Nova, Atari and Capcom could not? Why then were these features often found in
puzzle games not treated as scenes a faire or necessary in the same way that the wind
meter and club selection features were considered common or necessary for a realistic
golf game. At least in comparison to Virtual Technologies, the courts distinguished the
two cases on the basis that Tetris was a “purely fanciful game”**® and therefore “there
are no expressive elements “standard, stock, or common” to a unique puzzle game that
is divorced from any real world representation.”**® Nonetheless, that does not entirely
explain the courts verdict, since in Capcom®’ the court was willing to identify
‘fireballs’ and similar magical projectiles as stock elements to fighting games despite
being quite clearly divorced from any real world representation. Moreover, in Atari v

Williams338

and in Atari v Philips,®*° the court was prepared to identify mazes, scoring
tables, and even ‘dots’ as scenes a faire.3*? Since any claim that either of these games
had any ‘real world representation’ is at best very tenuous. One explanation might be,
as Casillas claims, that the treatment might have to do with technological
developments. Noting that “Not once, but twice, the Tetris Holding court commented
on the ‘exponential increase’ in computer processing and graphical capabilities”*!, and
indeed the court in reference to the technological advancements made stated that it
“cannot accept that Xio was unable to find any other method of expressing the Tetris
rules”3#2. It seems then that there may at least be some basis for distinguishing cases
decided several decades earlier and may warrant an approach to abstraction that is less
close to function and software determinism than previous cases have applied. However,
as will be shortly discussed, even since Xio®* courts have been reluctant to protect
functional, interactive or gameplay aspects of works. Electing to continue to prioritize

traditional expressions in protecting against infringing copies.3**
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An earlier case which similarly demonstrates the primacy of traditional and especially
literary and artistic expressions is Atari v North American Phillips,* which concerned
the maze arcade game PAC-MAN and the allegedly infringing ‘clone’ of the game —
K.C. Munchkin. Applying the abstraction test, the court identified the ‘idea’ of PAC-
MAN as “a maze-chase game in which the player scores points by guiding a central
figure through various passageways of a maze and at the same time avoiding collision
with certain opponents or pursuit figures which move independently about the
maze”.>* The court then classified several scenes a faire for the genre of a maze-chase
game, such as scoring tables and wrap around tunnels before turning to K. C.
Munchkin, where the court similarly concluded that it fell under this umbrella of ‘maze-
chase game’. However, despite allowing K. C. Munchkin to replicate and utilize these
scenes a faire, the court then proceeded to describe several instances of infringement,
specifically, grounding the infringement on the basis of “the substantial appropriation
of the PAC-MAN characters™*’. Terming the “central figure’ of PAC-MAN as a
‘gobbler’, and the ‘pursuit figures’ as ‘ghost monsters’ the court held that K.C
Munchkin’s inclusion of stylistically similar characters and characteristics, such as the
“V-shaped mouth’ did amount to a substantial similarity finding.34® As such, abstracting
‘gobblers’ and ‘ghost monsters’ at a low level, and treating them as protectable
expressions sufficiently distant from the idea of a maze-chase game.**° In doing so, the
court stressed that both gobblers and ghost monsters were fanciful creations and were
not necessary for expressing the broad idea of a maze-chase game. However, as

Lastowka correctly questions:

“if the Meteors court was right that video games involving space ships blasting space
rocks constituted an unprotectable genre, then could not one also conclude that K.C.
Munchkin had simply copied the ‘idea’ of a maze game where a pie-shaped ‘gobbler’
vied with four ghost monsters? What made a video game involving ‘spaceships and

space rocks’ an unprotected idea, but a video game involving a pie-shaped gobbler and

345 Atari, Inc. v. North American Philips Consumer Electronics Corp (n 343).
348 ibid.
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four ghost monsters a particularized form of expression?”3>

As has been stressed throughout, identifying the appropriate level of abstraction is not
easy, and depending on how and where one identifies an idea, there are significant
implications for the resulting assessment. However, the disparities between the

31 and Amusement World®®? are particularly

conclusions in North American Philips
difficult to reconcile, and perhaps even more so now in light of Xio.2*® One might argue
that it has to do with the ‘fanciful” qualities present both in PAC-MAN and Tetris, and
their disconnect from ‘real-world’ counterparts; in contrast to Asteroids which is
slightly more analogous to real-world ‘ideas’ and ‘expressions’. Yet to distinguish
degrees abstraction on the basis of real-world parallels seems incongruous with the
broader application of the idea-expression dichotomy outside of video game copyright.
Not only can ideas be technically protected by virtue of their “architecture”®*, but
copyright has never as a general rule prohibited protection based on proximity of an
expression to ‘realism’3>® and to do so would radically transform the idea-expression
dichotomy. A better explanation for the inconsistency in caselaw likely has more to do

with the “character”’®*® nature of PAC-MAN relative to a ‘spaceship’.

It is suggested that owing to the expression of a ‘character’ being more amenable to
protection under literary copyright, than for instance, a mere spaceship, the court was
willing to elevate the protection in North American Philips®’. Indeed as noted already
underlying copyright in general appears to be a primacy of literary and in turn
narratively influenced analysis, as evidenced in the discussion of themes in
Norowzian,®® or in the characteristics of the Batmobile case.®*® This ‘narratological’
bias likely explains why the court was willing and able to find infringement in the

PAC-MAN case, and why it was willing to abstract the gobblers and ghost monsters
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into expressions rather than spaceships and meteors. The treatment of ‘gobblers’ and
‘ghost monsters’ as expressive characters allowed the court to provide more effective
protection against non-literal copying, since it better fit within the requirements for
legitimate protection — protecting narrative expressions such as ‘characters’ rather than
‘ideas’ or ‘mechanics’ and was much more analogous to literary analysis applied in
other areas of copyright. This eschewing of games into traditional categories is not
unique to mere copyright analysis, and indeed to recall Brown v EMA,3° the court
considered if and to what extent were books and other traditional media were similar to
video games. With Justice Scalia likening books to “choose-your-own-adventure
stories”®®!, and in doing so also downplayed the interactive qualities that are arguably
unique to video games. And whilst Justice Alita did caution against “conflating
interactive video games with other media”,*®? the numerous cases which have focused
on assessing ‘character’ similarities®® in video game cases suggests that courts are
assessing original expressions in a manner much closer to traditional media, and
therefore are continuing to privilege narrative similarities in non-narrative works, or at

least works where the narrative may not be the sole defining feature.

However, as already stressed, the stretching of narratological analysis usually results in
doctrinal inconsistencies, and similarly here, this still does not explain the different
conclusions reached in Tetris v Xio. In contrast, it is consistent with existing the
problems with copyright’s over protection of character elements and under protection
of expressions unique to unconventional or non-traditional mediums as identified in
Chapter 1. Indeed, there is the further objection that despite the fact that the court
acknowledged "K. C. Munchkin plays different"34, it nonetheless found infringement
on the basis of visual similarities, which arguably fails to address the specific form and
qualities that define video games and interactive works — play and interaction.36°

Moreover, even if we accept the continued application of narratological analysis, how
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should “conventional narrative notions like ‘stock characters,” ‘genre,” and ‘plot’ be
understood in the context of video games?3®® As Lastowka warns “in a young medium
featuring constant innovation and imitation, notions of ‘genre’ were quite fluid and
perhaps were constructed by copyright law as much as copyright law constructed

them”.*” A warning arguably echoed by the court in Xio, 68

with the emphasis in that
case on technological advancements, and the apparent willingness to identify
mechanically driven, or at least technologically influenced expressions. Expressions
which historically, courts were reluctant to protect. However Xio®® remains to be an
anomaly, and there has since been one case which rather than choosing to extend
protection for interaction, experience or play elements as was done in Xio®"°, elected to
instead stretch the literary and artistic protection in video games - Spry Fox v

LOLApps®™.

Spry Fox v LOLApps®2 was a recent case concerning two puzzle mobile games, where
players would match objects on squares in a grid to then evolve that object within the
games’ hierarchy. For instance, in Triple Town three patches of grass would become a
bush, three bushes a tree and three trees a hut. In Yeti Town, this was executed as three
saplings becoming a tree, which then became a tent and then a cabin. From a gameplay
perspective, the two games were entirely identical (albeit coded differently), but
visually reskinned to look different. Historically, with the exception of Xio®" this
would have almost certainly escaped infringement. There was no reproduction of code
or visuals, and there were no real ‘fanciful’ characters as was the case in North
American Philips®™. Yet the court concluded that “a snowfield is not so different from
a meadow” 3" and noted that “bears and yetis are both wild creatures” 3’® and
accordingly, established infringement. Considering the reluctance to protect a

glamourous European fighter, spaceships and rocks, golf clubs, it seems bizarre that the
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court was willing to provide such comprehensive protection to generic concepts such as
wild animals and even “equate a tent with a tree.”®’” What Spry Fox3'® illustrates then
Is the primarily challenge which faces the protection for interactive works through
copyright. That fundamentally their unique, distinctive and valuable quality is not
protected under copyright, and as such, to provide effective protection against non-
literal infringements which seek to capitalize on this, the existing paradigms of

protection must be stretched, and with absurd, incoherent and contradictory results.

2.6 — Conclusion

As such, video games and interactive works introduce several issues which distinguish
them from traditional works, and which make them difficult to accommodate within
copyright. The absence of a specific category which recognizes them as a unique and
distinct medium leaves them to be protected by reference to existing and often
traditional mediums, irrespective of whether such an approach is suitable. Furthermore,
because they are inchoate and dynamic, copyright must dissect them into static or
‘physical” components for analysis, or otherwise preclude protection for their
‘performance’ altogether, both of which overlook that games are fundamentally
designed to be ‘played’ or ‘performed’ rather than ‘seen’ or ‘shown’. Moreover, their
inherent closeness with software, and frequent dependency on software for
implementation further complicates the difficulties in prescribing appropriate rules or
frameworks for identifying expressions, especially since the rule on function itself is
poorly designed, and since courts are reluctant to treat software creativity as different

for interactive works or games.

Relatedly, there is the ever-evolving technological nature of software and video games,
which further complicates analysis, since any exercise on dissecting function and form
is arguably contingent on the technology underlying the work in question, and the
availability of other technological implementation during that time period. These
difficulties are then compounded by the overarching trend in copyright to apply

infringement analysis shaped by rhetoric derived from narrative and literary works,
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leading to contradictory cases, and the privileging of expressions — such as characters —
which may not adequately reflect the creative expressions unique to video games and
interactive works. To the extent that whether the games play very differently are not
always important considerations for infringement, and conversely, games which play
identically but are visually distinct are often considered non-infringing. Leaving little
effective protection against wholesale copying of games which are identical outside of
artwork, music and code, or otherwise, resulting in bizarre judgements such as that in

Spry Fox3",

Furthermore, as an ancillary to the stretching of narrative protection, there is the
additional problem of the ‘interactive experience’ and the extent to which that is or
ought to be protected. As it is debatably the actual characteristic which defines
interactive works like video games.®® It seems that contemporary cases such as Xio®®!
and Spry Fox3®? are moving closer to protecting that experience, but at the cost of the
legitimacy of that protection. Where either in the case of Xio® courts must
acknowledged that their initial rules on software, function and play might need to be
reconsidered in the context of interactive works, or in the case of Spry Fox®, continue
to stretch literary-style protection to cover interactive creations leading to increasingly
incoherent and theoretically dissonant judgements. Having established the difficulties
in appropriately circumscribing interactive creations and demonstrating the
complications which emerge in trying to protect them, the following chapter analyses
several explanations for why copyright is incapable of accommodating interactive
creations in the first place. Focusing on critiques of copyright principles and assessing
the shortcomings which make copyright’s framework inadequate for interactive

creations.
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Chapter 3 —~-Why copyright’s principles and concepts are

flawed for interactive creations

3.1 — Introduction

Copyright’s over-under protection problem can be traced to copyright’s approach to
reification and the difficulties it has encountered in applying its principles to make
creative artifacts amenable to protection. Since copyright’s inability to draw the
boundaries of protection can be understood as a by-product of underlying shortcomings
with copyright’s conceptual framework. This chapter draws upon the existing academic
discourse to demonstrate how the limitations and flaws of certain principles can help
show why interactive creations are over-under protected, and why they cannot be
appropriately accommodated by copyright. And although there is little to no
scholarship that specifically addresses the application of principles to interactive
creations, there are nonetheless helpful general observations which partially outline

why copyright is unable to adequately assess interactive creations.

The principles which present the most significant limitations are dematerialization,
authorship, the idea expression and the work concept. The work concept is especially
relevant for understanding the challenges facing interactive creations for two reasons.
Firstly, because the problems with the principles are cumulative, and culminate in the
unhelpful work concept. Secondly, because the work concept reiterates the biggest and
most fundamental challenge for interactive creations — the absence of a corresponding
category. As such, the following sections will discuss these principles and consider
how their limitations help demonstrate the problems with protection, whilst also
highlighting where the criticisms fall short for understanding the unique problems for
interactive creations. Discussing in 3.2 the issues with dematerialization, in 3.3 the
limitations of authorship, in 3.4 the flaws of the idea-expression dichotomy before
turning to the problems with the work concept in 3.5. However, before addressing and
discussing these various critiques, it is worthwhile to briefly touch on an issue which
broadly explains why copyright’s approach to protection has been so inconsistent, and

acts as a limitation for all of copyright’s principles — its history.
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3.1.2 — A brief aside about copyright’s history

Chapter 1 provided a brief account of the history of copyright, noting its emergence as
a regime of protection that evolved from the regulation of printing, to the protection of
print, to the sentiment behind printed text and eventually to original works. This
progression of copyright was slow, incremental and was not linear.®® Much of
copyright’s development can be described as reactive and subject specific. With
copyright’s objects of protection, nature of protection and purpose of protection having
undergone significant changes throughout copyright’s existence. Crucially, copyright’s
objects, nature and purpose did not evolve in tandem. And this is reflected in the
myriad narratives of copyright that exist both in copyright jurisprudence and in the
scholarly discussions of copyright’s history.3®® Instead, what copyright’s history does
demonstrate is that “the debate over copyright has always encompassed positions
across the full range of the spectrum: from advocating strong, perpetual copyright to
recommending its abolition,”®®” and that “that copyright legislation has always

represented a compromise between these two extreme poles of protection”. 38

As such, that there are inconsistencies in copyright’s protection throughout its existence
is unquestionably on some level a product of its history, and this equally applies to its

(113

concepts and principles. For instance, the fact that the ““work’ has been called on to
perform a number of different roles in copyright law”,*® is unsurprising, because
concepts and principles have had to adjust to accommodate the then prevailing
copyright objective, and respond to contemporary cultural or political pressures. But
the mere fact that the evolution of copyright has been piecemeal and particularistic does
not alone provide a comprehensive explanation for why copyright’s reification has been
inconsistent and incoherent. It does not explain the challenges facing the reification of
works, nor does it explain why there may be theoretical dissonance, and the varying

degrees of compatibility between a copyright principle and a certain subject matter.
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Instead, copyright’s dissonant history provides a foundation and an explanation for the
existence of disparity within principles, subject matter and between principles and
subject matter. It is important and helpful to acknowledge that the nature and history of
copyright is patchwork, especially as a basis for the existence of dissonance. But
equally, it must be recognized that the analysis of copyright’s history is limited in
precisely exploring and explaining the practical challenges in contemporary copyright
reification, and in explaining the specific shortcomings of its principles and subject
matter. For instance, it might help explain inconsistency in the application of the work
concept, especially by highlighting differences in context and pressures which shaped
and informed its definition. But is less useful for assessing why the work concept might
be ill defined or poorly applied. As such, against the backdrop of copyright’s
fragmented history and evolution, the problems with copyright’s nature will now be

examined in turn, starting with the dematerialization of copyright.

3.2 — Dematerialization

Copyright’s difficulties in consistently and clearly defining the boundaries of protection
begin with dematerialization. Specifically, they stem from the recognition that
copyright’s protection extends beyond the material object. Which led to the inclusion of
immaterial qualities within its ambit, and accordingly introduced the challenge of
applying boundaries to an abstract object which has no observable or measurable
margins. Since whether copyright is identifying the ‘sentiment’ behind the text, an
author’s expression, or the incorporeal work, in each instance, the fence and the

territory within are essentially “imaginary”3%,

3.2.1 — The overarching difficulties with dematerialization

There are two primary difficulties with attempting to apply boundaries to an intangible
and imaginary subject. The first and most obvious is that intangible qualities are
incapable of tangible perception. To an extent, this can be circumvented by perceiving

or defining the intangibles indirectly through the material object in which the qualities

3% Alexandra George, ‘The Metaphysics of Intellectual Property’ (2015) 7 W.1.P.0.J 16.
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reside. However, there is still significant scope for uncertainty. This is because if the
intangibles are identified by way of abstraction from the tangible, there is likely some
degree of subjectivity involved in their construction and perception. Furthermore,
because the intangible subject exists somewhat independently of the material carrier,
physical measurements may not correlate with the metaphysical, making quantifying
the scope of protection an imprecise and approximate task. As such, accurately
identifying the ‘imagined’ object is difficult if not impossible to do exactly and with

objective certainty.

This is not necessarily true for all immaterial objects, with an obvious example being
real property such as land where the corresponding legal boundaries reflect the physical
contours of land ownership. Nonetheless, for intellectual property and especially
copyright, the nexus between the material object and the immaterial subject is neither
obvious nor precise. To some extent, this is because not every material fixation
necessarily or directly corresponds with its immaterial counterpart.®! However, the
primary reason why the task of circumscribing the intangible object is so approximate
is because the subject of copyright “encompasses sufficiently similar objects,”*% and
therefore “it is not possible to set out the precise scope of an intellectual property object
except when assessing it relative to other objects”.3®® The fact that the subject of
protection must include similar iterations means that to some extent, it must be pliable.

Eroding if not invalidating any attempt at creating a discrete model of protection.

Moreover, the scope of protection is also contingent on the legal concepts and
conditions which both shape and give effect to the its ambit. Not only is the copyright
subject different from its corresponding material object because the contours of the
physical object can be objectively fixed and traced, but it is also distinguished on the

basis that it is arguably entirely a legal fiction. Intellectual property is a product of legal
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recognition and given further identity through judicial reasoning.3** And whilst the
intellectual property may be “reified by the physical thing, e.g. the chair...this is only a
convenient “social crutch” for the actors in the physical world and not conceptually
necessary for the law”.3% This is especially true for copyright and intellectual property
rights which are “conventional, not natural, rights...they are invented, not reflected by
the law.”*% Whilst a material object can be identified by material characteristics, a
legal subject must be identified by “conceptual legal tools”.3%” Accordingly, the
efficacy and precision of copyright’s subject becomes contingent on the application of
its principles and tools which if unsuccessful, can erode coherence and clarity.

This raises a related question — if copyright is manifestly a product of legal concepts,
and if the intangible boundaries of the copyright object are ultimately normative and
conceptual, why is the copyright object still frequently framed through a physical
material reifier? An approach which is arguably incompatible or at best difficult to

reconcile with a purely abstract object.

One explanation for copyright’s hybrid approach is its history. The history of
copyright’s models of protection can loosely be summarised as follows: protecting the
object — rights in a book, protecting the production of objects — rights to print the book,
protecting the physical object and its immaterial qualities — rights in the text, and
protecting the object and its ‘essence’ — rights over the ‘work’. And whilst there is
debate on whether the history of copyright’s protection has followed a linear shift
towards an increasingly immaterial model, and the extent of “dematerialization”3%,
most academics agree that the system of protection is one that has developed from a
strictly physical model of protection to a hybrid one. As such, it could be argued that
the continued relevance of physical objects is a product of copyright’s piecemeal

evolution. However, the more relevant reason is that copyright’s approach is

deliberately contradictory and oxymoronic, and must confer protection for both the
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399 \which leads to the second

tangible and intangible in order to achieve its objectives,
problem with dematerialized protection — reconciling physical boundaries with the

abstract.

It is argued that by design and necessity, copyright’s immaterial subject needs to be
“capable of changing form while, at the same time remaining identifiable.”*% This is
because in order to effectively transform copyright’s subject matter into protectable
cultural commodities,*®* and by extension to protect against non-literal infringement,
and to reflect the extension of protection to include sufficiently similar iterations,
copyright must conceive of its protected object as being dynamic and flexible.
Accordingly, an unavoidable by-product of this flexible approach is the inherent and
designed ambiguity in identifying the object and scope of copyright’s protection. Of
course, flexibility alone does not axiomatically lead to inconsistent and incoherent
decisions, but it can erode certainty. And concurrently applying a malleable and
incorporeal model of protection with a physical framework of protection has proven
difficult, where commercial commodification has come at the cost of conceptual

coherence.

One challenge in the joint application of the tangible-intangible framework is that their
characteristics are at best distinct and at worst contradictory. Indeed, how can a model
of identification which is abstract, amorphous, and defined only by legal concepts, be
reconciled with a model of identification that is static, quantified and materially
identified? For example, considering that the immaterial object is a product of legal
principles and concepts, why does copyright continue “to attribute regulatory
significance to the boundaries of the material form of copyright works”.4%2 What
purpose does materiality and fixation serve in the context of non-literal infringement,

when ultimately the assessment rests on the identification of an amorphous and legally
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constructed work which is abstracted away from the materially fixed object?*® Is it as
George suggests, because they can serve as “convenient definitional boundaries™*%* and
as a springboard for examining the abstract? Even if the material qualities arguably
serve a purpose in the abstraction exercise, at least as a starting point, ultimately the
abstraction exercise itself is a product of legal principles. As such the application of the
models of identification are essentially mutually exclusive. As a matter of practice and

principle, the two models are methodologically distinct.

Arguably worse still is the retention of list approaches such as in British and American
systems where subsistence is tied to the material forms and categories which embody
and identify the specific physical compositions which attract protection. A requirement
that likewise seems incongruous with the eventual copyright assessment which
sometimes if not frequently assesses and constructs the protected subject distinct from
its material carrier. Indeed, if copyright seeks to protect the reproduction of “the work
or any substantial part thereof in any material form whatsoever%® then why should
copyright single out particular species of objects that are afforded protection, and
equally why rely on their “forms of material artefact (‘sculptures’, ‘works of artistic
craftsmanship’, ‘collages’ and ‘engravings’, for example) in defining the scope of
protected forms of creativity”.**® For both fixation, and the importance attributed to
material forms, the boundaries are drawn in relation to tangible and objectively
quantifiable attributes. In contrast, the intangible and legal object is a product of
concepts and principles. Reiterating that the methodology in constructing their
respective contours are both conceptually and practically different, and as such there is
no straightforward simultaneous application of the two models. They are in the least,
distinct, and arguably incompatible. To say that a work is abstract and ambiguous
whilst also being fixed and defined by the material qualities of the object in which it is

embedded is an oxymoron.

403 1t js likewise questionable how relevant fixation moving forward in a digital environments and
contexts, especially as there is no international requirement fixation required by the WIPO copyright
treaties.

404 George (n 14).

405 Copyright Act 1911; s(17)(2) Copyright, Designs and Patents Act 1988.

496 Griffiths (n 402).
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Furthermore, in the context of protected objects and distinct categories, the
accompanying assessment of the material qualities and physical reifier will by design
and definition be subject specific. And this is particularly evident in certain categories
such as artistic works and films,*%” where physical form and objects which attract
protection are more thoroughly defined, or more exhaustively defined than for example,
literary works.*%® In contrast, a work’s intangible qualities are not subject specific, yet
the way copyright’s work and immaterial subject is conceptualised — through legal
principles — has in many ways become homogenised As latter sections will discuss —
especially with respect to the ramifications of this — authorship and the idea-expression
dichotomy have largely been treated as universal, irrespective of whether they are
conceptually suitable for the work and subject being examined. To a significant extent,
this is largely and likely a by-product of copyright’s move towards the universal work
concept. However, many jurisdictions have either retained subject matter lists, or
subject specific qualities as formalities for protection, and in the least continue to
attribute significant subject specific importance to physical qualities notwithstanding
the move towards a now generalized (or more generalised) model for intangibles. As
such, it is difficult to argue that a generic model for intangibles is being maintained,
when physical prerequisites can define eligibility for protection, and can otherwise
dictate how the intangible is to be constructed. Especially if it is assumed that part of
the process for constructing the generic intangible — the abstraction exercise — is
contingent on characteristics which are unique and dependent on a subject’s formal
requirements. It seems reasonable to conclude then that whilst principles for
constructing the immaterial are purportedly generic, they are to some degree shaped by
rhetoric which at times may be subject specific. Accordingly, there may well be

instances where subject specific analysis gets inappropriately imported.4%®

Relatedly, with this disparity in specificity between physical and immaterial qualities,
the extent to which the tangible qualities matter and in turn inform the construction of

407 Norowzian v Arks Ltd and Guinness Brewing Worldwide Limited (No. 2) (n 133); Lucasfilm Ltd and
others v Ainsworth and another (n 147).

408 For artistic works, see the discussion on s.4 below and the discussion at later in the chapter at 3.5.2.
For film, see Barron, ‘Commodification and Cultural Form: Film Copyright Revisited’ (n 18) and the
discussion of UK film in 4.5.

409 For the issues with inappropriate subject specific analysis see 4.5 and 5. See also Pila, The Subject
Matter of Intellectual Property (n 368) stressing the importance of correct categorisation for perceiving
works.
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the immaterial becomes even more critical a question. Especially since balancing and
applying the material and immaterial models, is an exercise equally laden with
ambiguity and conceptual difficulty. Determining the extent to which materiality
matters, identifying how and when material form should apply in deciding
infringement, and even moving from the physical reifer to the metaphysical work are
all tasks rife with uncertainty. Whilst copyright’s model of protection is a hybrid
material-immaterial framework, the degree to which materiality and physical reifiers
matter remains a question of both legal and academic uncertainty.*!° The academic
commentary on materiality will be discussed further in 3.5 and again in chapter 4,
especially since many of the discussions on material form are closely bound together
with specific subject matter. For instance, s.4 of the CDPA’s explicit identification of
artistic works by virtue of their physical artefacts compared to the seemingly open-
ended classification for literary works may lead to nuanced differences in the analysis
on the importance of material form.** However, there are still universal difficulties in
assessing the relevance of the physical qualities and material object, especially in the

context of infringement.

One example that is frequently cited for the enduring relevance of materiality is in the
question of substantiality and sub-dividing a work.**2 Griffiths in particular has
suggested that in British copyright, there has been an ambiguity in assessing how a
“substantial part” had been copied, noting that the treatment of substantiality has at
times seemed to accord more closely with a dematerialised model — where the amount
taken rests more on the intangibles such as the ‘labour and skill” or ‘originality’ rather
than the “recorded work as a whole”.*!3 Yet in other cases, especially those which

concern the subdivision, or arguably artificial subdivision of a larger ‘work’ into

410 | eg, ‘The Persistence of the Text: The Concept of the Work in Copyright Law - Part 2’ (n 78); Barron,
‘Commodification and Cultural Form: Film Copyright Revisited’ (n 45); Griffiths (n 402); Sherman (n 67);
Pila, ‘Copyright and Its Categories of Original Works’ (n 71); Pila, ‘An Intentional View of the Copyright
Work’ (n 85); Stina Teilmann-Lock, British and French Copyright: A Historical Study of Aesthetic
Implications (1st ed, Djof Publishing 2009).

41 Specifically, with the wording of s.4 of the CDPA which unlike other categories specifically identifies
the kinds of protected objects, and alongside the absence of their inclusion in s.3(2), has led
commentators such as Pila to suggest that this could be interpreted to mean that they do not exist
independent to “the fact and form of their material fixation” see further Pila, The Subject Matter of
Intellectual Property (n 368) and the continued discussion at 3.5.2.

412 Griffiths (n 402); Sherman (n 67); Lee, ‘The Persistence of the Text: The Concept of the Work in
Copyright Law - Part 2’ (n 78).

413 Griffiths (n 402).
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discrete and distinct individual works, British copyright has tended to reiterate the
importance of material form. Electing to construe the ‘importance to the copyright
work’ and ‘substantiality’ as being framed within the context of the work as a ‘whole’
and the boundaries of its form.** Leading Griffiths to conclude that whilst “copyright’s
core protected property is envisaged as a shifting, yet malleable, essence...in some
instances, it is presented as though it were closely related to the material form within
which it was first recorded.” Reconciling these infringement cases concerning
subdivisions where materiality was emphasized against the cases which rely on a
predominantly dematerialised model of the work to establish infringement is difficult at
best. And besides being a means to counteract artificially partitioning a work to inflate
the importance of a copied part, there seems to be little guidance on when a work’s

material form should be emphasized to curtail the scope of protection.

A final issue is that by acting as if there is a perceptible basis for curtailing the scope of
protection, it introduces an expectation if not a precedent that the physical qualities
define the scope of the immaterial when this is not always the case. Especially since the
immaterial subject is predominantly a product of conceptual tools. And equally it
implies that there is an objectively and quantifiable method to move from the tangible
to the intangible, which as latter sections will demonstrate, is rarely the case, again in
part owing to the inherent conceptual rather than empirical nature of the abstraction
exercise. Moreover, for works which arguably resides across multiple material carriers,
it is unclear if there is a single immaterial work, or multiple abstractions which each
reside in the respective physical vessels. This is especially problematic for jurisdictions
which have elected to identify certain protected forms as eligible for copyright, and in
doing so have been inconsistent. Where some subject matter attribute greater
importance to material form, and are accompanied with narrowly defined restrictions,
such as in the case of artistic works and films in the UK. The ramifications of which
can be observed in previously mentioned cases such as Norowzian*!® and Lucasfilm.*®
Where in both cases, there is little to no recognition of the film as an immaterial

subject, and instead protection for the immaterial must be shoehorned into a different

44 ibid; Sherman (n 67); IPC Media Ltd v Highbury-Leisure Publishing Ltd [2004] EWHC 2985 (Ch).
415 Norowzian v Arks Ltd and Guinness Brewing Worldwide Limited (No. 2) (n 133).
416 | ycasfilm Ltd and others v Ainsworth and another (n 147).
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417 or be

category — as was the case with dramatic works protecting films in Norowzian,
denied protection because of subject specific requirements on form. Relatedly, it seems
strange that a work cannot ordinarily be artificially subdivided to increase the
importance of a copied part, but a multimedia creation can be subdivided into its
different material components and in turn different abstract works, when in reality the

multimedia is experienced in its entirety rather than its individual parts

As such, copyright’s protection of intangibles and its process of dematerialization has
arguably contributed to inconsistent and contradictory caselaw in two ways. To some
extent, the judicial uncertainty can be said to be a product of intangibility, which by
nature is ambiguous. Whilst the oxymoronic protection of the physical and abstract,
alongside the inherent difficulties in applying the hybrid model demonstrate why

copyright’s approach has led to contradictory and incoherent outcomes.

3.2.2 — The difficulties with dematerialization applied to interactive
creations

In the context of assessing interactive creations, the aforementioned challenges caused
by dematerialization, and the critiques of its application are of varying relevance. To
some extent, the broad criticism that there is ambiguity as a result of the fundamentally
indistinct nature of an intangible entity or qualities, whilst may be true, does not
sufficiently explain why this ambiguity is arguably worsened in the context of
interactive creations. Likewise, the arguments which cite a fundamental incompatibility
between physical and intangible protection do not specifically explain why there are
certain subject matter that have judgements which are especially incoherent and

contradictory, let alone why it is particularly bad for interactive creations.

What is relevant is the disparity between copyright’s intangible model — which is a
product of universal and homogenized legal concepts and its tangible model which is
subject specific. This is because questions concerning the manner and extent which
materiality is relevant, are invariably more complicated when works like interactive

creations have multiple physical ‘vessels’ and therefore multiple formal characteristics.

7 Norowzian v Arks Ltd and Guinness Brewing Worldwide Limited (No. 2) (n 133).
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For example, understanding how and whether the intangible is partitioned in
accordance with those respective ‘vessels’ or viewed in toto is far from obvious. As
Drahos recognises, “[a]bstract objects have the potential to reside in one physical object
or many. Their extension to the physical world depends on their definition”. Which is
especially relevant for interactive creations since more so than traditional works, they
have different physical vessels which partially reify the abstract object. And as a result,
depending on the emphasis placed on that object or physical characteristics, can shape
how they are defined or made sense of by copyright. Accordingly, to some extent this
provides a possible explanation for why the frame by frame analysis in Nova*'® took
place, and can arguably be used as a basis for understanding why the immaterial subject
- the video game work as a composite entity, has been underprotected or possibly
protected incorrectly. By understanding copyright’s difficulties as a product of trying to
define an abstract subject through a series of disparate and distinct physical objects.
However, this still does not provide a nuanced answer for why interactive creations are
underprotected, or more underprotected than other creative forms. Nor does it provide a
satisfactory answer for the inconsistencies across Williams,*'® Amusement World,*?°
North American Phillips**! and Xio.*?? Since this shortcoming is equally true for other
multimedia works. However, this is nonetheless a useful cornerstone in constructing an
explanation for the challenges facing interactive creations. Since unlike the other more
generic problems highlighted with dematerialization, latter critiques can and will
specifically build on this fundamental problem — that concurrently protecting
immaterial characteristics alongside or through tangible properties is laden with
difficulties.

3.3 — Authorship

Authorship was initially introduced to copyright with respect to literary authors and
works, yet authorship has endured and persists in modern copyright’s lexicon, despite

the expansion of its subject matter beyond literary and written works. And even with

418 Nova Productions Ltd v Mazooma Games Ltd and others (n 261).

413 Atari, Inc. v. Ken Williams dba Online-Systems (n 342).

420 Atari, Inc v. Amusement World, Inc (n 273).

421 Atari, Inc. v. North American Philips Consumer Electronics Corp (n 343).
422 Tetris Holding, LLC v. Xio Interactive, Inc., (n 257).
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the proliferation of the mass production and consumption of commercial multimedia
enterprises, authorship remains “central to the operation of copyright as a regulatory
tool”.*?® As such, the difficulties for authorship concepts in their application to
copyright’s expanded subject matter and mass produced commercial works will be the
main focus of this section. This is because whilst the literature on authorship is
extensive, it is of varying relevance for both understanding why copyright struggles to
coherently draw its remit of protection, and for discussing the precise problems facing
interactive creations outlined in Chapter 2.

Accordingly, not every authorship discussion will be considered, and even if a critique
can provide some explanation for the incoherent protection of interactive creations,
where it is too general or does not help address the unique difficulties facing interactive
creations, it will not be examined. For instance, whilst arguments which broadly
contend that authorship as a principle is conceptually unsound might explain why the
principle has been incoherent in copyright law,** such a conclusion is of limited use
for discussing the nuances of the problems facing the protection of interactive
creations. Similarly, discussions which for example focus on the contradictory
objectives and purpose of copyright, or critiques which consider the incompatibility of
authorship with copyright’s policy concerns will be set aside for the purposes of this
current discussion. #?® And discussions which seek to highlight the flaws of authorship

as a conceptual tool will also be not be discussed.*?® Because the focus and conclusions

423 |ionel Bently and Laura Biron, ‘Discontinuities between Legal Conceptions of Authorship and Social
Practices’ in Mireille van Eechoud (ed), The Work of Authorship (Amsterdam University Press 2014).

424 For the various discussions on the flaws and limitations of authorship as a concept and principle see
Rose (n 2); Laura Biron, ‘Creative Work and Communicative Norms’ in Mireille van Eechoud (ed), The
Work of Authorship (Amsterdam University Press 2014); Edwin C Hettinger, ‘Justifying Intellectual
Property’ (1989) 18 Philosophy and Public Affairs 31; Jessica Litman, ‘Copyright as Myth Essay’ (1991)
53 University of Pittsburgh Law Review 235; Tom Palmer, ‘Are Patents and Copyrights Morally Justified’
(1990) 13 Harvard Journal of Law & Public Policy 817; Lionel Bently, ‘R. v. the Author: From Death
Penalty to Community Service - 20th Annual Horace S. Manges Lecture, Tuesday, April 10, 2007’ (2008)
32 Columbia Journal of Law and the Arts 1; Foucault Michel, “‘What Is an Author’ in Josué Harari, Textual
Strategies: Perspectives in Post-Structuralist Criticism (Cornell University Press 1979); Roland Barthes,
‘The Death of the Author’ in Stephen Heath (tr), Image, music, text: essays (13. [Dr.], Fontana 1977).

425 For discussions on policy and objectives of copyright conflicting with authorship ideology and
principles see for instance Peter Jaszi, ‘Toward a Theory of Copyright: The Metamorphoses of
“Authorship” [1991] Duke L.J 455 see also James Boyle, Shamans, Software, and Spleens: Law and the
Construction of the Information Society (Harvard University Press 1996), and Oren Bracha, ‘The Ideology
of Authorship Revisited: Authors, Markets, and Liberal Values in Early American Copyright’ (2008) 118
Yale Law Journal 186.

426 See for instance, Bently (n 416) observing how authorship ideology as a conceptual tool for
delineating boundaries is both over-inclusive and under-inclusive. For discussions on how authorship
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of such arguments are ultimately too general to explain why interactive creations

specifically face greater difficulties or present unique challenges for copyright.

Likewise, whilst there is debate surrounding the extent which romantism had or
continues to exert an influence on copyright, for the purposes of this discussion, it will
be presumed that copyright authorship is at least to some degree, a reflection of
romantic authorship. Since copyright authorship is at the minimum, concerned with
authors as privileged individuals, who are solely responsible for the work, who imbue
works with their personality or personal touch, and whom copyright singles out for
protection. Therefore, reflecting some key characteristics of romantic authorship. And
as will be demonstrated, copyright’s persistent emphasis on individuality, personality
and responsibility for works present difficulties for certain types of subject matter

including interactive creations.

Crucially then for the present discussion, the most useful criticisms are those which
discuss the suitability of authorship as a conceptual tool for its expanded subject matter.
For instance, the relevance of authorship as a concept in contemporary copyright is
questionable. Especially since the context in which authorship conceptions were
introduced and developed is pronouncedly different to the context in which copyright
currently operates, with the kinds of subject matter which copyright now protects being
far broader. Moreover, copyright operates as if there is a consensus on what authorship
is. As such, if authorship as understood by copyright is only applicable or helpful for
certain kinds of subject matter, it could well explain the disparity in protection, as well
as why some subject matter must be protected indirectly and inappropriately. Likewise,
if the social practices of authorship understood in copyright fail to reflect the social
realities of authorship practices, especially contemporary practices which may be
unique to new mediums such as interactive creations, the availability of protection for
expressions which fall under these practices may be limited depending the authorship
practices. Or otherwise shoehorned and indirectly protected through copyrights
available models of authorship and protection, potentially leading to awkward if not

incoherent rationalizations.

understood as transformative rather than creative undermines the efficacy of authorship as a tool that
can draw clear and distinct boundaries see Litman (n 416); Rose (n 2).
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3.3.1 — The overarching difficulties with authorship

It was noted earlier that the construction of an intangible ultimately rested on the
principles and concepts which define it. For intangible literary property, and for the
questions concerning identification and justification for protection over literary
property, authorship emerged as a central principle, particularly during the literary
property debates of the 18" century.*?” However, modern copyright has evolved
significantly since and now encompasses much more diverse subject matter. Crucially,
authorship was introduced in the context of literary authors for literary property, as
such, its suitability and continued application in the context of non-literary property is
questionable. And the interpretation of authors as privileged individuals or creative
geniuses is difficult to maintain with copyright’s expanded subject matter that includes

commercially driven works, or depersonalised works.

For instance, Ginsburg, contends that works without an authorial presence tend to find
it more difficult to obtain protection, and that as a result, “modern copyright encounters
far more difficulty accommodating works at once high in commercial value but low in
personal authorship.”*? For Ginsburg, the problem of copyright’s disparate protection
can be traced to the privileging of original works of authorship as deserving of
protection. Lamenting how the personality connotations inherent in authorship create
limitations for the kinds of works which can be encompassed by copyright’s model of
protection. She argues that because “‘original authorship’ describes only those works
manifesting a subjective authorial presence”,*?® works which otherwise lack the
requisite individuality or personality centric creativity have little recourse for
protection. As such, works which cannot fit this model, but nonetheless represent
valuable works which copyright seeks to protect, must be contrived an authorial

presence to be accommodated by copyright.

427 Rose (n 41); Bracha (n 429); Bracha (n 48); Woodmansee (n 46).

428 Jane C Ginsburg, ‘Creation and Commercial Value: Copyright Protection of Works of Information’
(1990) 90 Columbia Law Review 1865.

429 ibid.
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Jaszi has similarly suggested that the view of authorship as privileged individuals or
geniuses makes it harder to accommodate works where creative endeavours are
depersonalised, or where the creations and authors fit less comfortably within the more
genius-driven and privileged criteria of authorial entitlement. Which he argues has
forced copyright to sometimes “strategically supress” **° the more romantic undertones
of authorship, or to frame certain contributions through a more romantic lens in order to
facilitate the protection of works which otherwise would fall outside copyright’s
authorial model. He contends that with Burrow-Giles Lithographic Co. v. Sarony*3, the
court elected to emphasize and extend the concept of romantic authorship, by drawing
parallels between a photographer and “notions of individualistic artistic genius”.*3?
Specifically noting that the court described its composition as being “entirely from his
own original mental conception to which he gave visible form by posing [the subject]

in front of the camera, selecting and arranging the costume, draperies, and other various
accessories in said photograph” 433 As such, the court constructed the photographer in
ways which reflects the traditional criteria of romantic authorship. It treats the act of
creation as a solitary activity, whilst ascribing it creative connotations, which originate
and stem from the photographers own ‘genius’. Rose similarly takes issue with the
elevation of the photographer to author-genius status in Burrow-Giles***, criticizing the
diminishing of the camera as “significant factor in the production of the photograph”.*3®
In particular, the erasure of the camera is especially dubious considering importance of
the camera for the final creative product. This is because in comparison to for instance
a printing press or word processor for a literary work, the camera is not merely the

apparatus that facilitates the work, but creatively impacts it as well.4%

As such, copyright’s emphasis on genius and individuals precludes models of creation
where authorship is not strictly attributable to a sole individual. Leaving poor
protection for creations which frequently involve multiple parties cooperating and co-

creating such as films, or creations which have unconventional creation practices — for

430 )aszi (n 429).

431 Burrow-Giles Lithographic Co v Sarony (1884) 111 US 53.

432 Jaszi (n 429).

433 Burrow-Giles Lithographic Co. v. Sarony (n 435) 54-55,

434 Burrow-Giles Lithographic Co. v. Sarony (n 435).

435 Rose (n 41).

436 For instance see Jean-Louis Baudry and Alan Williams, ‘Ideological Effects of the Basic
Cinematographic Apparatus’ (1974) 28 Film Quarterly 39.
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example appropriation art or remix, or for creations where a personal authorial presence

is displaced — such as in machine assisted works like film or photography.

A related problem is that although copyright treats authorship as uniform and universal,
there are other authorship models besides the model outlined by copyright, which may
be subject specific, or more appropriate for certain subject matter. Livingston in
particular raises the question of whether authorship, at least traditionally constructed, is
suitable for assessing cinematic works. Observing that: “current scholarly opinion tends
to favour the idea that a traditional conception of authorship is not applicable to the
cinema...because authorship in film is fundamentally different from literary and other
forms of authorship.”*" In support of this, Livingston touches upon several
explanations. For instance, they comment on the inherent differences in the social
practices of creating films as a product of the industry versus a home movie, as well as
considering the conceptual suitability of identifying an author figure as being
‘responsible’ for the creation of a film. Arguing that in the case of most industrial scale
films or films as enterprises, it is neither intuitive nor obvious how more traditional
authorship conceptions such as individuality apply to industrial films where “many
different people have made a number of significantly different contributions".*3 They

also point out that contrary to the presumption in copyright:

“it is important to note that the director is not always the author of an industrially
produced motion picture. Only sometimes does a director’s role in the productive
process warrant the idea that he or she is the film’s author. It may be useful to add that
some industrially produced films are not accurately viewed as utterances having an
author or authors because it is possible that no one person or group of persons
intentionally produced the work as a whole by acting on any expressive or
communicative intentions. The film may be the unintended result of disparate

intentional and unintentional activities.”*3°

437 paisley Livingston, ‘Cinematic Authorship’ in Richard Allen and Murray Smith (eds), Film Theory and
Philosophy (Oxford University Press 1997).

438 ibid.

439 ibid; See also C Paul Sellors, ‘Collective Authorship in Film’ (2007) 65 Journal of Aesthetics and Art
Criticism 263 commenting on the presumption that directors are solely responsible for creative choices
and F Dougherty, ‘Not a Spike Lee Joint? Issues in the Authorship of Motion Pictures Under U.S.
Copyright Law’ (2001) 49 UCLA law review. University of California, Los Angeles. School of Law for a
discussion of potential authorship contributions for film.
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Livingston equally notes that for smaller-scale films, or even home film projects the
same absence of a unifying individual or creative visionary can equally be true if not
more likely. As such this raises a crucial point that the conditions, context and nature of
creation are and can often be fundamentally different for film. Which in turn suggests
the same for cinematic authorship. This point was similarly discussed earlier when
discussing how film communicates a work differently to literary works. Arguing that
“film narration depends on the use of specific devices to control the range of story
information made available to the viewer, and from what point of view”.**° Which by
extension suggests that the author, or at least the individual most responsible for the
reception of the film could in some instances be the editor. Accordingly, if we accept
this interpretation, it invariably changes how we might understand what constitutes
original expressions, and warrants asking whether the way editing techniques have
been examined in infringement analysis should be revaluated. For instance under this

approach, Norowzian*#! might have been concluded differently.

This is not a film exclusive problem, returning to Burrow-Giles, Bowrey has lamented
how the court’s decision “minimised recognition of the technical expertise required to
produce a photograph”,**? and in doing so privileges a specific approach to authorship
which may overlook the creative or authorial contributions which might take place for
photography. Demonstrating that Copyright’s assumption that executive control or
responsibility is a fundamental characteristic of authorship is neither universally true
nor always relevant, both with respect to the kind of subject matter, or even within the
subject matter itself.

A further limitation of copyright’s authorship model is its failure to recognize the
evolution of creative practices — specifically collaborative creative practices.**® Which
by virtue of their contexts, or through the conditions and context of their collaboration

440 Barron, ‘Commodification and Cultural Form: Film Copyright Revisited’ (n 45).

441 Norowzian v Arks Ltd and Guinness Brewing Worldwide Limited (No. 2) (n 133).

442 Kathy Bowrey, ““The World Daguerreotyped — What a Spectacle!” Copyright Law, Photography and
the Commodification Project of Empire’ [2012] UNSW Law Research Paper No. 2012-18.

443 Daniela Simone, Copyright and Collective Authorship: Locating the Authors of Collaborative Work
(1st edn, Cambridge University Press 2019)
<https://www.cambridge.org/core/product/identifier/9781108186070/type/book> accessed 1 May
2023.
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present difficulties for copyright. And likewise, it overlooks that there are collaborate
authorship practices which are unique and particular for specific creations and even
entire categories of works. Biron and Bently expand on this, and one example they
touch upon is conceptual art. They explain that some artists elect “to relocate the art
object away from individual instantiations (paintings, sculpture and so on), and to re-
focus attention on immaterial ideas, on thought, on language, on philosophy, rather
than on physical objects.”*** With some artists seeking to challenge or displace ideas
about the “role of the ‘artists (and the artist’s “personal touch’)”.*® For instance, they
discuss the ‘wall drawings’ made by Sol Le Witt. These drawings were essentially the
products of guidelines and instructions made by LeWitt which were to be expressed,
drawn or painted onto by assistants onto a gallery wall. As such, they observed that:

“Viewed from the perspective of copyright law, a ‘conceptual artist’ such as LeWitt
would not usually be regarded as the author of the resulting artistic work (and certainly
not the sole author). In contrast, copyright law would likely regard the assistants as co-
authors, when conventionally they would not be viewed as such. The perspectives are

not merely ‘out of sync’, but outright contradictions.”*4°

Demonstrating that with the limited tools available to copyright, copyright may be
forced to confer authorship on the wrong individuals, or at least the wrong individuals
according to the theory underlying the practices. This also raises an important question
about reconciling personal touch in the context of collaborative works and the tendency
in law to single out individuals as being personally responsible for a collaborative
creation process. As Gompel argues, one of the primary problems with at least the
European benchmark for originality is the requirement that it carries an author’s
‘personal stamp’.*4” He notes that there are numerous obvious problems for this,

including the fact that:

444 Bently and Biron (n 427).

445 ibid.

446 ibid.

447 Stef van Gompel, ‘Creativity, Autonomy and Personal Touch’ in Mireille van Eechoud (ed), The Work
of Authorship (Amsterdam University Press 2014) <http://www.jstor.org/stable/j.ctt12877zb.6>
accessed 17 August 2021; C-604/10 - Football Dataco and Others v Yahoo! UK & others.
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“This requirement applies not merely to cultural types of works, such as books, music
and works of art, but also to functional and technical types of works like computer
programmes and databases, for which it seems difficult to determine in which elements

the ‘personal touch’ of authors can be found.”*4®

Arguing that whilst the personal touch benchmark is likely a requirement more
preoccupied with demonstrating that the work originates from an author, there are
concerns about how such a criteria is meant to be applied in the case of large-scale
collaborative works. For instance, Gompel points out that “a distinction should be
drawn between works created under the direction or guidance of one or more leading
authors and works of which it is nearly impossible to identify who of the authors were
in creative control.”**® Since invariably, treating the two as synonymous is conceptually
flawed and in the case of the latter, may result in the artificial elevation of individuals
to the status of author. Moreover, he also notes that the contributions in a collaborative
work are the product of circumstance and will vary across different situations and
contexts,* and it may not be clear whether ascribing importance to certain
contributions will readily translate to similar contributions in an entirely different
context. Recalling the earlier observations about context contingent contributions, a
director may not always be solely responsible for the creative choices, and with the
LeWitt example, the painter or painters may not be the artist primarily responsible for

the painting.

These issues with collaborative creation become especially important in the context of
new digital spaces which arguably facilitate more freedom than ever for users to engage
in new kinds of collaborative creativity.**! As Woodmansee contends, “[e]lectronic
communication seems to be assaulting the distinction between mine and thine that the
modern authorship construct was designed to enforce”.**? Specifically, new

technologies facilitate larger scale collaboration, enable unfettered freedom in co-

448 yan Gompel (n 451).

449 ibid.

450 ibid.

41 ibid; Reuveni (n 215).

452 Cooper (n 577) citing Martha Woodmansee, ‘On the Author Effect: Recovering Collectivity’ in Martha
Woodmansee and Peter Jaszi (eds), The Construction of authorship: textual appropriation in law and
literature (Duke University Press 1994).
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creating, and as result, introduces significant uncertainty in what the conditions of
creation might be. For instance, collaboration can occur with arguably infinite amounts
of participants, as is the case with community projects such as Wikipedia.**® Whilst
open source projects allow for entirely new avenues for people to borrow, share and
adapt works made by other authors.*** Moreover, the manner in which people
collaborate can radically vary between works. Digital communication allows there to
be simultaneous and instant collaboration, and through digital collaborative practices
destabilize the role of authors in works, and reconfigure the relationship of authors to

works from fixed and stable, to one which is inchoate and uncertain.

The overarching issues with authorship then are its continued emphasis on privileged
individuals despite the expansion of its subject matter to include increasingly
depersonalised creations. The fact that it treats authorship as uniform and universal
despite authorship being contingent on subject matter or context. And copyright’s
reluctance to recognize contemporary creation practices, especially digital practices
which destabilize its outmoded and inflexible model.

3.3.2 — The difficulties with authorship applied to interactive creations

The questionable relevance of authorship and the importance copyright places on
personality, individuality and responsibility, provides one explanation for why
interactive creations are difficult to accommodate. This is because to make works
amenable to copyright, conditions which might displace authors such as the existence
of multiple creators, reliance on machines — as in the case of photography and film, are
either downplayed or circumvented altogether. By for instance “assigning greater value
to economic initiative and control than to creative contribution”,*® as is seemingly the
case with the presumption of producers as authors and in turn owners in case of films.
Likewise, the need to frame protection through authorship, and authorial language
means that desirable qualities must be amenable to authorship ideology, and

specifically amenable to copyright authorship ideology, or otherwise indirectly

433 yan Gompel (n 451); Simone (n 447).
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protected. And as has been noted throughout, it is this kind of indirect protection which
creates the most obvious problems for interactive creations. For instance, the
construction of characteristics or activities as authorial, even if they are not, in order to
justify protection for qualities which copyright otherwise seeks to protect may enable

protection for works, but at the cost of copyright’s internal coherence.

Similarly, where the only tools available to construct and consolidate that consensus are
limited, or only partially appropriate, it is not difficult to see how qualities might
become unduly privileged or overemphasized in order to incorporate these
‘unorthodox’ works. Moreover, since they are included by conforming them to the
existing authorship lexicon, the tools and remedies available are only those within that
same lexicon and paradigm. Meaning that those tools and remedies must become
conceptually diluted or misapplied in seeking solutions for problems potentially unique

to these anomalous works.

Alongside this, Livingston’s arguments demonstrate how the emphasis and
expectations surrounding individuality and might be worse for certain categories. Film
as a category of work is a clear example of the issue that copyright authorship needs to
be flexible enough to accommodate commercially driven cooperative works, and
copyright’s elevation of directors to authors makes sense if you consider the
prerogative to protect authors in a more ‘industrial” or ‘enterprise’ context. However as
Livingston comments, it is not always appropriate to identify the director as an author
of the film, simply because it is more amenable to marketplace necessities, or because
it is more analogous to traditional and pre-industrial ideas of what an artist and author
is. Emphasizing that not only are there challenges in identifying a normative definition
of authorship for different mediums, but that even for specific mediums it is not always
clear which authorship definitions or presumptions are appropriate. The presumption
that there is a sole guiding author is not unconditionally true but is instead contingent

on context.

This is especially true for multimedium creations where there are different and

sometimes distinct instances of creation, several authors, and even different categories
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of creation all working in tandem. Norowzian**® and the observation that editors — as
creators who can drastically shape the reception of the work, can arguably be treated as
authors, demonstrates how and why there is this simultaneous over-under protection for
certain categories like interactive creations. Where there might be a disconnect between
traditional legal conceptions of authorship and what normatively might be a more
appropriate theoretical account of authorship for interactive creations. Leading to
protection being conferred on the wrong people or for the wrong qualities. And
explains why certain characteristics might be elevated or overemphasized to indirectly
provide protection for qualities, or individuals which copyright cannot recognize as

authorial.

Finally, authorship is contingent on the objectives and contexts of creation practices, so
the difficulties in identifying individual authors become exacerbated in the context of
interactive creations, which commonly facilitate collaborative creative practices, which
in turn changes the authorship dynamics and makes the work inchoate. To reiterate,
authorship entails personality and individuality, and authorship over a work is
considered determinate and static. But for an inchoate work, it can be difficult to
identify when and where authorship begins, ends, and what in turn is their work, or
what even is the work at all. One example of the problems in identifying the boundaries
of authorship is raised by Gompel, noting the challenges and difficulties that inchoate

and ‘open collaborative’ projects like Wikipedia presents. As Gompel explains:

“When a new Wikipedia entry is started, it will almost certainly reflect the personal
touch of the first contributor...However, the more the entry is elaborated on, the more
pertinent the question becomes how much space is left for subsequent contributors to
leave a personal stamp on it. Being part of a group effort not only creates restrictions
for individual choice, but succeeding contributors also seem to be constrained by the
creative choices that others have made before them. Over time, the entry may undergo
changes by so many different people that recognisable personal imprints of earlier co-

creators can completely be erased by alterations of later contributors.”*’

456 Norowzian v Arks Ltd and Guinness Brewing Worldwide Limited (No. 2) (n 133).
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As such they argue that the practical questions which are required by the legal tests
become difficult to implement in the context of open-ended works like Wikipedia
entries. Arguing that whilst initial boundaries may be drawn with some degree of
success, that subsequent alterations and additions increasingly undermine an exercise in
identifying authorial input in the form of ‘personal imprints’. They expand on this
noting that depending on how the tests are interpreted and applied to works like this,
standards of authorship and originality may become disproportionate. Where if greater
weight ascribed to the constraints facing “subsequent contributors who elaborate on
existing entries, then copyright’s originality test would arguably set a higher threshold
for large-scale collaborative works*°® Leading to consequences on the availability and
rules of protection for these kinds of collaborative works, which may have been

unintended.

These concerns are equally true for interactive creations, and Reuveni similarly
expresses concerns about applying the models of authorship to interactive creations as a
medium of expression which is not only inchoate, but which invites a radically new
approach to understanding the relationship between author and audience. Reuveni notes
that “copyright law generally assumes that copyrighted works are the product of a
single, guiding author, and that the product of this singular author remains static once
fixed. In effect, copyright law enshrines the initial author of any creative work as the
arbiter of that work’s final meaning”.**® Explaining that copyright presumes a clear
distinction between authors of works and audiences or end users. Reuveni then goes on
to argue that although historically made sense, since conventional creations did not
allow or facilitate consumers to contribute anything creative or authorial to the actual
work itself, with new digital technologies and new tools for creative production,
audiences are no longer passive consumers. Arguing that because new digital and
entertainment products which allow for radically more interaction than previously
available, consumers are no longer merely passive, and can now be creators in their
own right or as Reuveni terms them — “conducers”.“° As such, Reuveni stresses that

copyright’s outmoded approach to defining authorship is ill equipped to examine the

458 ibid.
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creation practices in digital environments, and criticizes the binary author-audience

framework prescribed by copyright’s authorship model.*6*

What Reuveni’s argument in particular reveals is a gap in copyright’s conception of the
inchoate, where similar to the dissonance emerging from the contrived objectivity
through material boundaries, there is also a disconnect between the fabricated terminus
of authorship and creation. Which although might be fine for traditional works or some
traditional works, causes problems for inchoate interactive creations. Likewise, this
critique demonstrates a specific gap in the conception of copyright’s authorship, a
short-sightedness that fails to accommodate an inchoate intangible, and accordingly
demonstrates how copyright’s current framework might confer protection on the wrong
kinds of qualities. By for instance artificially tracing assumptions about authorial
activity for fixed creations into discussions surrounding authorial activity in inchoate
creations. Moreover, if one accepts that an expression or quality could straddle between
an author and conducer, it seems reasonable to conclude that protection over these
qualities could become unduly limited or expanded depending on copyright’s treatment

of authors and their relationship with audiences or conducers.*6?

3.4 — Idea-Expression Dichotomy

Various problems with copyright’s application of the Idea-Expression Dichotomy were
touched on in Chapter 1. In particular it was contended that notwithstanding
copyright’s purported exclusion of ideas, it nonetheless appears that ideas are capable
of being protected. Moreover, with the simultaneous exclusion and protection of facts,

techniques and character, it was contended that the application of the dichotomy led to

461 ibid.
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a system rife with internal inconsistency, plagued with what appears to be ad-hoc
decision making, and theoretical incoherence. Alongside this, the concern was also
raised that the given definition of an idea or expression, and the rhetoric applied in
abstraction tests did not seem to be consistent, in part perhaps because definitions and
analysis may not be universal across subject matter. As such, the malleability of the
dichotomy combined with the potential for prejudice means that the dichotomy is less
about a distinction between ideas and expressions, and in some ways more about
excluding ideas of a certain nature from protection. This section expands on those
arguments, and considers the various theoretical explanations for why copyright’s
application of the dichotomy has been rendered so inconsistent, and why the conceptual
dissonance between the dichotomy and specific categories of works are particularly
difficult to reconcile. Discussing the conceptual shortcomings of the dichotomy, its
arbitrary nature, the overriding effects of policy and its blindness to subject

specificities.

3.4.1 — The overarching difficulties with the dichotomy

One of the most common criticisms of the idea expression dichotomy is the objection
that ideas and expression cannot actually be separated. For instance, Jones argues that
“an idea cannot exist apart from some expression. One may differentiate the form from
the substance of a writing, equating the substance with the writing's idea, but any idea
must necessarily have an expression.” And Masiyakurima equally agrees, contending
that “the difficulty of formulating a clear distinction between ideas and expressions of
ideas is often a manifestation of the theoretical impossibility of conceiving
expressionless ideas.”*% As such, for many critics, the problems with the dichotomy
begin with the very premise itself, explaining that the false presumption of severability
between idea and expression means that it ceases to be a meaningful or helpful tool for

assessing copyright.*64

Furthermore, there is no precise or universal test for distinguishing between ideas and
expressions, and the tools developed to help differentiate idea and expression are
limited and unhelpful. For instance, one of the primary supplements to the dichotomy is

463 Masiyakurima (n 97).
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the process of making abstractions, or the abstraction, filtration and comparison test in
the US. And whilst this test enables courts to define ideas and expressions, the actual
process of abstraction and the conclusions reached are arguably unhelpful. Partly
because separating ideas and expressions can be more difficult, or less justifiable
depending on the work in question, and partly because any abstraction itself is arbitrary

and the conclusions reached inconsistent.

For example, Rosati points out that applying the dichotomy, and abstracting away from
the idea to construct expressions is especially difficult in the context of postmodern art.

Arguing that:

“abstract expressionism, pop art and appropriation art, highlights how difficult it is to
draw a convincing distinction between non-protectable ideas and protectable
expressions. Either because these works of art are expressive of an idea (as abstract
expressionism), or because they turn everyday life objects into objects of art (as Andy
Warhol loved to do), or either because they borrow images from popular culture and
mass media (as Jeff Koons did with his famous sculpture of puppies), in all these cases

copyright assessment is difficult to carry out.”4®

As such, for creative mediums or works where ideas and expressions are closely bound
together, or indeed where the idea is the dominant and driving characteristic of the
work, and arguably the valuable or creative quality that copyright would seek to
protect, the dichotomy and the application of abstractions suggests that it is
conceptually disconnected with its object of protection. And may result in tenuous
abstraction exercises which become difficult to reconcile with other works absent any

supplementary explanation for the different treatment.

A related difficulty to the challenge of severing ideas from their expressions is the
nature of the abstraction test itself. Since an inherent quality of the abstraction exercise
is that “[a]n individual can always find an abstract level of commonality between two

works if he searches for one.”*®® Accordingly, an idea can be constructed at a high level

465 Rosati, ‘Illusions Perdues. The Idea/Expression Dichotomy at Crossroads’ (n 89).
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of generality in order to facilitate a finding of infringement, or an idea can be defined
narrowly and with such precision that infringement is impossible. To reiterate an earlier
question: “What made a video game involving ‘spaceships and space rocks’ an
unprotected idea, but a video game involving a pie-shaped gobbler and four ghost
monsters a particularized form of expression”.*” Within the context of the dichotomy
and the abstractions test, it seems difficult to answer. The dichotomy provides no
clarification, and with the innate subjectivity of the abstraction tests, it is difficult to see
the abstraction exercise as being anything but an arbitrary. At least not without
reference to any additional context or principles which might otherwise shape the
degree and extent of abstraction. This leads onto the following issue, which is that the
dichotomy is a ex post facto characterization, a posthumous seal of scrutiny that is
applied, relying instead on other tools, and policy to assess protection.

Protection of ideas by copyright is not strictly a misapplication of the dichotomy by
courts, but rather a testament to the fact that the dichotomy is misleading. Equally, the
failure of the dichotomy to acknowledge that not all expressions are protected, likewise

undermines the clarity of the concept, since:

“when courts refer to the term ‘expression’ in this context, they are actually referring
only to those expressions protectible by copyright law. Courts thereby produce an
ambiguity when they use the term ‘expression,’ or relate ideas to expressions, without

making clear that not all expressions are protectable”*68

Similarly, courts have been unclear in their use of idea, “some courts appear to use the
term ‘idea’ to refer to unprotectible ‘abstractions.’”*%® Whereas “Other courts have used
the term ‘idea’ to mean any unprotected expressions in a protected writing.”*’® As such,
by conflating the meanings of ideas, expressions, protected, unprotected, the already
arbitrary abstraction exercise seems inconsequential. Since if ideas and expressions do
not even have fixed meanings, and frequently overlap, any attempt to discern and

distinguish the two does not appear to be purposeful or meaningful. Suggesting that the
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ad-hoc and unpredictable application of the dichotomy is not solely a product of
misapplication, or the result of inappropriate levels of abstraction, but is instead

evidence of a deeper conceptual obstacle — overarching policy concerns.

By treating idea and expression as being synonymous with unprotected and protected,
whilst nonetheless recognizing that protection exists for both ideas and expressions and
vice versa it is clear that the dichotomy does not articulate the distinctions copyright is
making.*’* In tandem with the earlier observations surrounding the inconsistencies in
assessing ideas as being eligible for protection, it seems then that it is not the
distinction between ideas and expressions which shapes protection, but that instead
protection defines what is an idea or expression. Since the dichotomy’s preoccupation
with a mythologised division between idea and expression cannot prescribe the
copyright distinctions which seem primarily concerned with eligibility for protection.

Nor can it explain why protection is afforded to some ideas but not others.

Rosati for instance argues that, one can examine the structure of the judgement in cases
like Nova v Mazooma*’? or Baigent v Random House*'® to understand that the idea

expression dichotomy is only applied posthumously. Suggesting that:

“From the structure of the judgement, (Baigent) it seems that the reliance on the
dichotomy is but a seal of a scrutiny carried out mainly through other tools: the judge
had to consider: (i) what relevant material was to be found in both works; (ii) how
much, if any, of that had been copied [...]; (iii) whether what was so copied was on the
copyright side of the line between ideas and expression; and (iv) whether any of the
material that was copied and did qualify as expression, rather than as ideas, amounted

to a substantial part "™

Other critics have similarly contended that copyright frequently relies on other
considerations to determine how broadly or restrictively they define ideas and

expressions, arguing that the discussion of ideas and expressions is a subsequent
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rationalization.*”® In particular, Samuels suggests that because copyright seems more
preoccupied with determining whether infringement should be found, or balancing
underlying tensions such as private ownership and public access, the dichotomy is
effectively an indirect tool which copyright exploits to make decisions rooted in policy

concerns. A conceptual gloss masquerading as an empirical assessment.

As such, the incoherence and inconsistency of the dichotomy stems from the fact that
its premise — the severability of idea and expression, has little to do with the judicial
questions it is tasked to resolve. It is counterintuitive to rely on a tool concerning the
metaphysical distinction between idea and expression to answer questions which are
unrelated to idea or expression, and are more concerned with protection, infringement
and policy.*’® Equally, it is incorrect to retroactively draw conclusions about ideas and
expressions to justify conclusions reached relying on other considerations such as
policy, as it undermines the efficacy — limited though it may be, of the dichotomy to
resolve conceptual problems for other kinds of subject matter which may not share the
same underlying policy objectives, or may instead require entirely different and

opposite resolutions.*”’

3.4.2 — The difficulties with the dichotomy applied to interactive creations

It has been argued that the ad-hoc application of the dichotomy is in part the product of
overriding and potentially conflicting policy concerns. For interactive creations,
reconciling policy and by extension the dichotomy proves especially difficult owing to
the author-conducer dynamic that typifies interactive creations. This is because on the
one hand, there is the question of whether there are necessary or distinct policy
considerations which warrant limiting the scope of rights granted to the ‘initial” or
“first” author in the context of these uniquely interactive works. To allow use of or
creation within*"® the work by audiences or conducers, without fearing a potential claim

or overreach by other authors into their works. Conversely, there may also be reasons
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to broaden the scope of the ‘initial” author’s rights to prevent conducers and subsequent
users from trespassing into their rights, and retroactively seeking to claim rights in the
underlying and initial work. As such, the question - how should a dichotomy be applied
to works where there is a presumption and expectation of reuse of both expressive and
non-expressive qualities, is uncertain and unlike most traditional works; where the
relationship between authors, audiences and the work are more clearly defined. And,
considering the close relationship of authors and protected expressions, the specific and
unique relationship of authors and conducers warrants clarification if not separate rules

altogether.

Another concern with applying the dichotomy to interactive creations is the fact that as
creations, they are partly functional — to facilitate the interaction, and that they are more
frequently works which straddle idea and expression. Making the inherent
presumptions that copyright already makes regarding ideas and expressions especially
difficult to apply. Masiyakurima touches on some difficulties on applying the
dichotomy to software more generally, observing that “applying the idea/expression
dichotomy in cases involving computer programs is notoriously difficult since the ideas
and expressions underlying a computer program are the program”.*”® This is equally
true for interactive creations which include a software component, and there is even
arguably a further additional issue in the form of the overarching structure, design or
arguably even ‘plot’ of a video game. Where the system and structure and its
connectedness with the objective and rules of the game are similarly closely tied to the
software which facilitates it.*®° Making it difficult to not just dissect ideas from
expressions as a matter of form or substance, but also difficult to distinguish protected

ideas from non-protected ideas as a matter of policy.

This task is further complicated by the coexistence of more traditional qualities which
copyright has elected to view as expressive (or expressive enough) and therefore
protected such as characters, plots or visual elements. To reiterate, copyright tends to
posthumously ascribe the status of idea and expression after assessing other policy and

infringement questions. And because of policy considerations on software and the
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inclination to treat them as ideas and therefore unprotected, it is argued that copyright
often elects to elevate different or other ideas which are more amenable to its existing
conclusions made about what qualifies as an idea or expression. As such, because
narrative or visual elements are easier to reconstruct as expressive or sufficiently
‘fanciful’ to be treated as expressions, they are used to indirectly protect qualities
copyright seeks to accommodate, or to prevent against unwanted infringement.
Notwithstanding the fact that outside the context of the creation or understood in the
medium where those qualities are ordinarily protected, they would be frequently or
likely treated as ideas and not subject to protection. Demonstrating a significant
drawback of using the dichotomy as a policy driven tool, which is leveraged to
reconcile subject specific policy challenges, but then applied universally across
different subject matter, ostensibly to determine questions of form or substance. And
provides a partial and preliminary explanation for why the conclusions about character

were reached in North American Phillips*® and Spry Fox®.

3.5 - The Work Concept

The problems with copyright’s work concept are central in understanding why
copyright is unable to circumscribe interaction creations. This is because the work
concept is crucial to numerous other copyright questions including authorship,
originality, infringement and the idea expression dichotomy. The work concept
pervades these principles*® and, in some ways, acts as the locus that allows these very
doctrines to crystallize and intersect with one another. After all, how can one determine
what is original without first understanding the contours of what is being inspected, and
similarly, how is infringement to be assessed without identifying what is being
compared? However, what precisely is a work is unclear, and there are obstacles which
undermine the application of the work concept and which prove particularly
challenging for interactive creations — the emphasis on material characteristics, and the

limitations with subject matter categorization.
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3.5.1 — The absence of a work definition

The most simple and fundamental difficulty with assessing and understanding the work
Is the absence of any explicit or overt definition of the work. And not only is there a
lack of any statutory definition for the work, but the methodology for prescribing the
boundaries of the work are equally unclear.*®* To some extent, this is because actually
discerning what is a work is not routinely a question that courts need to confront since
usually a work will correspond with works which it already recognizes, often by virtue
of the kinds outlined by the subject matter it protects. Likewise, when courts are
confronted with unconventional works, they often sidestep it by focusing on ancillary
concepts such as authorship and originality.*3® However, when questions for identifying
and circumscribing the work cannot be evaded, copyright seems to rely on a plethora of
different approaches and tools to identify the work,*® doing so in ways which have
been inconsistent and unsatisfactory. In particular, two broad approaches adopted by
copyright have notable shortcomings. Specifically, the reliance on tangible boundaries,
and the application of other copyright doctrines, especially subject matter, introduce
limitations which undermine copyright’s ability to successfully describe and identify

the work.

Of the various methods to identify the work, arguably “[t]he most consistent and
widespread approach that has been used to determine the ambit of the work has been to
equate it with the parameters of the material object in which it coexists.”*®” This is
perhaps unsurprising because where it is possible to treat the boundaries of the material
object as being the contours of the work, this will likely be the easiest and most
straightforward option.*® However, this approach is far less helpful when the contours

of the intangible do not correspond to those of the material object, and indeed it is not
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always going to be the case that the two coincide.*®® The fact that copyright transcends
the object means that this approach is invariably of limited use when it comes to
assessing questions that concern the very intangible qualities copyright seeks to protect.
Not to mention the co-equating of material boundaries with the intangible may lead to
considerable incoherence considering the work is purportedly a hybrid of the material
and immaterial. And as will be shortly discussed in greater detail, reliance on material
qualities is contingent to some extent on not just the object, but the medium and subject
matter, since for some mediums or subjects matter, emphasizing materiality may be

inappropriate.

In defining the work, copyright has also sometimes elected to rely on other copyright
doctrines to give shape and meaning to the work. For instance, under the European
approach, the benchmark for protection is evidence of an author’s own intellectual
creation. As such, rather than taking a taxonomic approach or attempting to define the
precise object of copyrights protection, the question of the protected entity can be
subsumed into questions about protected qualities.*®° Sidestepping questions about
identifying what the work is per se, and relying on instead on the requirement for
originality — an author’s own intellectual creation, and following Levola,*** the
additional qualification that a work is identifiable with sufficient precision and
objectivity.**? And even outside the European approach, courts have to sought recourse
to other copyright principles and doctrines to address questions concerning the work.4%3
As McCutcheon contends, the various doctrines can act almost as a filter, and define
the work by way of exclusion. Arguing that through authorship, fixation, the idea-
expression dichotomy, and so forth, copyright can eliminate what the work is not and

define it accordingly.*%
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However, there are several drawbacks to relying on these principles to construct the
copyright work. For instance, relying on the doctrines of authorship or originality to
construct the work concept is in many respects cyclical. “If authorship and original
works are correlates. ..this conception is problematic, for it proceeds from the existence
of a “work”, which is part of the object it is seeking to establish.”*% It does not seem
correct to rely on doctrines that presume the existence of a work which pre-empts their
own constructions and themselves are “only made coherent in relation to ‘works’”4%,
since it is far from obvious where the analysis of each respective principle begins and
ends. And it does not help copyright’s clarity to introduce this chicken-egg conundrum

for an already unclear doctrine.

Moreover, indirectly defining the work through other principles “potentially shifts the
focus away from a taxonomic inquiry”,*®” and further diminishes the work concept of
having any actual benefit, prescriptive or otherwise.*® For example, whilst
infringement tools like the idea-expression dichotomy might help shape our
understanding of what intangible qualities might be eligible for protection, “it tells us
very little about how the intangible is represented or about its relationship with the
material form in which it subsists™*%. Worse still, by emphasizing the other principles,
copyright imports all the problems with authorship, infringement and subject matter,>®
For instance, limitations of copyright’s authorship model, such as its failure to
recognize that multiple authors may be working together to produce works, or that
authorship differs across mediums becomes extended to the work as well. However, the
most significant difficulties emerge from the reliance on subject matter categorization
to circumscribe and define the work, especially for works which like interactive

creations, do not readily fit within copyright’s enumerated subject matter lists.

3.5.2 — The shortcomings and biases of subject matter categorization
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The problems which emerge from copyright’s reliance on subject matter to give shape
and meaning to the work concept are best demonstrated by British copyright, since the
Copyright, Designs and Patents Act 1988 clearly entrenches work and subsistence
firmly within its enumerated categories.*®* This overt classification of works into
categories, the recognition of specific subject matter and emphasis on certain
characteristics which correspond to categories leads to several problems. The most
obvious issue being that although the work supposedly transcends and is independent to
subject matter, the retention of the categories explicitly and implicitly undermines the
autonomy of the work principle. As Pila argues, “The implication of the Act and its
definitional provisions is that LDMA works are categories of works organized
according to properties of form...[and] that the meaning of “form” varies between
categories.” Which suggests that by extension, there are different conception of what is
a work, contingent on how it correspond to the outlined forms and categories.
Contradicting the assumption that the work concept is stable, and that there exists in

copyright a core concept of “work”.”°0?

This Pila argues is also evidenced by the fact that although the reference to work in
each respective definition implies that to identify an LDMA work one begins by
assuming that there is a work before considering whether it is of an appropriate type;
for specifically artistic works, the definition and recognition of a work is conditional on
the material objects outlined by the statute.>*® Furthermore, the recognition of certain
objects as the subject of copyright’s protection wrongly relocates the focus of copyright

back into subject specific material and tangible qualities. As Yin points out:

“While the overall structure of the current legislative framework is organised around a
subject of protection that is an abstract, dematerialised entity...The language of
"literary, dramatic, musical and artistic works" does not merely provide a general
indication of the types of subject-matter falling within copyright’s purview; instead, it
establishes four discrete—and exhaustive—categories with substantive boundaries that

are defined almost entirely by the formal properties of the subject-matter concerned.”%
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Clearly the emphasis on material qualities serves to undermine the conception of the
work as an abstract and hybrid concept which is both tangible and intangible. However,
the more concerning issue is that the work functions as an intermediary across
numerous other copyright doctrines, including those which are predicated on the work
as a quasi-intangible subject. And as such by elevating the formal properties of the
work, the "sensory surface and other non-relational properties intrinsic to the object”,>%®
copyright limits the application of those doctrines by either imposing the limitations
and biases of a more physical copyright subject. Or by encouraging analysis which
seeks to appreciate the subject of copyright and makes conclusions about the nature of
the work and the rights attached to it in alignment with its tangible properties.
Regardless of whether such an approach is appropriate. In a sense, this more object-
oriented approach is arguably regressive in that it is closer to earlier copyright-like
protection where the scope and rights were more concerned with the material artifact,
and the practices and production associated with it.>% And for example, since
contemporary conceptions of authorship do not readily accord with an approach which
elevates and emphasizes the object, nor does infringement in terms of non-literal
copying, there is significant scope for potential dissonance between the protected work
and the associated doctrines, and for the ways which copyright tries to reconcile the
work and these related principles.

Moreover, by recognizing distinct categories as deserving of protection, and by
defining the work in reference to certain categories, copyright prescribes meaning to
the work by correlating it to specific subject matter. As a result, either copyright is
forced to make generalizations about the definition of the work across different subject
matters where such abstractions make no sense, or it has to recognize that the work is
conditional on the subject matter in which it is being perceived in and thus defeating its
function as a general “common denominator”.>®” Which as a further consequence
unduly limits protection to the kinds of works which either fit within the categories, or
can be made amenable to any requirements set out by the categories of protection. It is

this latter approach which seems to be the approach ultimately taken, since the
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standards of protection and the qualities of the work do not seem to be consistent or
coherent across various subject matter categories. And since likewise, the categories
and cases interpreting them seem to imply that “the meaning of “form” varies between
categories; literary form connoting a mode of presentation, artistic form a mode of

creation, and musical/dramatic form a stability of composition”.>%®

Parallel to this is the confusion over the significance and relevance of material form in
defining the work. It was noted above that the construction of the work in statute is for
the most part predicated on the presumption that the work exists, before assessing it in
relation to the appropriate categories. However, this seems not to be the case for artistic
works, and indeed it is not clear whether material fixation is a common requirement for
all LDMA works. Pila expands on this arguing that whilst section 3(2) of the CDPA
confirms that literary, dramatic and musical works exist independent of their physical
recordings, a sentiment equally reflected by various cases such as Hyperion Records®®
and Norowzian®'?; whether the same is true for artistic works is unclear.>!* In part
owing to their exclusion from section 3(2),%!2 and in part owing to the Hansard debates
which emphasized the material nature in defining the remit and statutory types of
artistic works.>*3 On the other hand, Pila points out and contrasts this with Lucas v
Williams®'* which concluded that the question of the canvas was more a question of
evidence rather than subsistence, and the physical painting itself need not be produced.

Which implies that artistic works may in fact be distinct from their material fixation.>°

Relatedly, the elevated importance of subject matter in constructing works carries
several significant consequences for works which do not readily fall within a category.
For instance, it means that unconventional works or works with challenging forms can
be particularly difficult to accommodate or assess. For example, earlier examples of
conceptual art demonstrate how failure to meet to correct or appropriate formal
requirements of art might prevent the recognition of a copyright work. And how the
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reliance on formal qualities and standards may result in unconventional or innovative
works which push and challenge the formal expectations of what is a work being
difficult to accommodate.>!® Especially concerning for works which straddle multiple
categories is the issue of incorrect categorization. Where the inappropriate
categorization might lead to irrelevant or inaccurate presumptions that wrongly dictate
how copyright makes sense of the work.>'” For instance, Pila contends that “the Court
of Appeal was wrong to decide in Norowzian v. Arks Ltd (No. 2) that a film can exist
qua dramatic work, for while a film can be “shown”, it cannot be “performed”, as the
different use of those terms in the CDPA reflects”.%!8 Recall earlier that it was
contended that the work permeates and acts a basis for numerous other copyright
doctrines. As such, if Pila was correct that the work in question for Norowzian®'® was
wrongly constructed as a dramatic work, then there is potential for any of the analysis
which is predicated on the work — such as conclusions made about authorship and
infringement, to have proceeded on incorrect assumptions about subject it sought to
assess. Therefore, the disparate protection in copyright could not simply be a product of
differing standards of the work which may exist across categories, but also a result of

incorrect application of categories to shape and make sense of the work.

As a final aside, considering that the aforementioned cases and statutory instruments
concern UK copyright, one might reasonably conclude that this is a predominantly
British problem. However, the absence of definitive and exhaustive categories does not
mean that similar analysis and problems do not emerge for other copyright
jurisdictions. And for the most part, the challenges which emerge for the categorization
of interactive creations under UK law are similarly reflected in US and European
copyright jurisprudence. Primarily because whilst US and European conception of
work are purportedly open-ended, there is still an approach to constructing works
which either explicitly reiterate categories or subject matter specific characteristics and
biases for the assessment of a work. For example, although the US’s works of

authorship implies that categories are less central than they might be with British
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copyright, there is still a significant reliance on categories to define and in turn

circumscribe the works protected under US copyright. As Samuelson contends:

“In the nearly forty years since Congress passed the 1976 Act, the only types of
creations that became recognized as copyright subject matter were those added by
Congress...Despite the ingenious arguments of numerous commentators, the “works of
authorship” meta-category has not come to be understood as having more than a

potential for significance beyond the enumerated categories.”>?°

And with respect to EU jurisprudence, there is the explicit recognition of material
characteristics and privileged objects in how the Resale Right Directive constructs
‘original work of art’, °?! and the CJEU’s continued reliance on “the language of
formal subject-matter categories”?2. Such as the reference to and emphasis on article
2(1) of the Berne Convention by both the AG opinion and the CJEU in Levola,
alongside the apparent new conditions of precision and objectivity which together
reiterate the persisting importance of subject matter and materiality notwithstanding the
supposed autonomous status of the work. As such, it seems arguable for both American
and European copyright that like the UK, protection will for the most part be defined
by virtue of analogy to existing categories and existing conceptions of works. However,
this seems ill advised. As already emphasized, it is arguable whether or not it is
appropriate for works to be arbitrarily sundered into the various categories in order to
identify independent works, or to identify the characteristics worth protecting.
Especially since the rhetoric and basis for it arguably stems from a subject matter
which is not representative of the actual work in toto. And doing so might introduce
potential assumptions and limitations which have iterative implications for
infringement or authorship or any other legal analysis which is predicated on the
fundamental conception of the work. This the primary argument made in the below, in
particular outlining how the biases and restrictions which emerge from subject specific

presumptions lead to overprotection and underprotection for interactive creations.
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3.5.3 — The limitations of the work applied to interactive creations

The two issues which cause the greatest difficulties for interactive creations are the
work’s emphasis on material and tangible qualities, and the reliance on subject matter
categories to make sense of works. With respect to the reliance on material form, there
are additional difficulties because interactive creations are works which span multiple
different material bases, have fluctuating boundaries and are more dynamic and fluid
than most traditional works. Which also means that the intangible copyright subject is
less readily circumscribed and correlated to tangible boundaries. This is worsened by
the fact that copyright utilizes subject specific analysis to construct works, and since
there is no corresponding category for interactive creations, they are protected
disparately and by reference to subjects which do not accurately reflect the qualities
and characteristics of interactive works. Which as a result has implications for
numerous other copyright doctrines which are dependent on copyrights underlying
work concept. As such, these issues will be discussed and considered in turn.

A fundamental defining feature of interactive creations is arguably the distance of the
creation or ‘work’ from any of the material objects within which it is perceived or
contained. In particular, Echoud has argued that there are serious implications for the
work concept with the transition from analogue to digital, arguing that: “Although in
most instances, it will remain easy to identify a ‘discrete work in reality’...there seems
to be a growing number of situations in which it becomes difficult to do so.”.>?3
Specifically, Echoud notes how dynamic works, works which are not fixed because
they are inchoate or invite subsequent alterations present notable challenges for key
copyright concepts such as the work and adaptation. %24 For if a work is to be anchored
with boundaries drawn in order to be perceived by copyright, how is a work which
resists stasis be given concrete and stable borders? And whilst works are purportedly
abstract entities, the fact that copyright elects to emphasize physical qualities, or
objects and characteristics common to certain subjects means that the work is
ultimately going to be fixed. Leaving the disconnect between the intangible and fluid
subject with its material subject the collateral damage to facilitate copyright

comprehension. However, because there are numerous other principles which intersect
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with the work, the dissonance between the subject and the copyright work destabilizes
those concepts by extension. For instance, there are difficulties in understanding the

concept of adaptation for fluid works. As Echoud argues:

“The notion of adaptation makes sense in situations where there is one source work,
and a follow-on creation that comes distinctly later in time. The concept becomes
difficult to operationalise if there are multiple source works involved, or if a ‘work’ is
continually updated or consists of versions that are created simultaneously or in quick
succession...And what to make of interactive works, like ‘database documentaries’ that
consist of a series of tracks or guided paths through one or a number of (virtual)
databases containing various types of items (e.g. static text, image, sound, live feeds)
that allow the reader/viewer to ‘create’ his own documentary...Is each ‘path’ a copy or
adaptation, and of what exactly? What constitutes the work in such cases, all of the
potential instantiations combined? Copyright laws provide no clear answers because of

its traditional orientation on materially distinct forms.” °2°

As such owing to copyrights frequent reliance on material forms to circumscribe the
work, as well as its assumption that the material forms correspond to the actual subject
of copyright that it seeks to protect, interactive creations become difficult to
accommodate. To an extent this is because the digital and frequently abstract nature of
these creations are not amenable to the material form which underlies the work. More
so than traditional works the intangible subject is disconnected from the physical object
or objects in which in inhabits, partly because it spans multiple physical bases, but
primarily because it is digital, interactive, and inchoate. Accordingly, the kinds of
changes which take place at various stages of abstraction are not readily conceived by
the kinds of abstractions that take place for understanding copyright subsistence or

relatedly for circumscribing the work, which are predicated on the work being static.

This is likewise a problem for assessing infringement, since with the uncertainty
surrounding the extent, nature and frequency of updates, it is difficult to pinpoint when
the work becomes fixed for the purposes of infringement and the comparisons which

take place during infringement. With each subsequent alteration, “it becomes more
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difficult to establish the point in time at which the new version is not just a copy but an
adaptation protected in its own right...What, in other words, is the cut-off point for

determining originality?” >

With the increased uncertainty over the work and the close links between originality
and works and authors, it becomes difficult to disentangle any of these crucial
copyright concepts. Since the understanding of each respective principle flows from the
fundamental impression of the work, which either is constantly in flux, or has been
prescribed an identity by copyright which may not actually reflect the subject copyright
is purportedly protecting. These issues are especially pronounced for European
copyright with the centrality of originality and the additional condition that works
“must be capable of being expressed in a precise and objective manner”®?’ in
characterizing works. With the inchoate nature of the interactive creations destabilizing
the link between the author and the resulting intellectual creation, as well as
undermining attempts to identify the work precisely or objectively. Since player
interactivity, and the open-ended nature of these creations means that the work and its
boundaries remain in flux, and resit being fixed objectively and precisely. Thus, at
some point copyright is forced to make a concession, either with respect to how it
perceives the author, infringement, or the work itself. This is not entirely unique to
interactive creations, and as we’ve seen authorship in works such as film frequently
make assumptions about authors or authorial activity which may not reflect practice or
film theory as such, but nonetheless, this is further evidence as to why there exists so
much dissonance for interactive creations. As well as why the specific problems they
pose for understanding the work, including their inchoate nature, has so many
implications for various other concepts. The absence of a coherent understanding of the
unique challenges posed by these creations are then exacerbated by the absence of a
corresponding category which further defeats their appreciation by copyright. Since
alongside copyright’s limited tools are the imported biases which emerge from

protection by analogy.
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Turning now to the difficulties connected to subject matter categorization. It was
suggested earlier that the disparate protection in copyright may be a result of improper
categorization of works, or in the case of interactive creations, the absence of an
appropriate category to conceive of the work. It is contended that this is because
without a corresponding category of protection, interactive creations are left to be
assessed by analogy to whatever categories are available, or to whatever categories that
legislators or courts perceive as most appropriate. Moreover, categories carry
assumptions about the nature of the work they encompass, and in turn prescribe
conclusions for other copyright doctrines which are predicated on assumptions about

the nature and characteristic of the work in question.

Yin in particular has commented on certain assumptions which courts have made about
the work — specifically its tendency to emphasize the material qualities of works and
focus on the textual qualities of literary works. Noting that these biases have influenced
how courts have constructed various copyright principles and can lead to conclusions
which may be inappropriate. Especially for works which have been artificially
shoehorned into a category. To elaborate, the emphasis on text as a formal
characteristic®?® of literary works carries connotations for how joint authorship is
assessed and has implications for determining the kinds of qualities and authorial
activities which copyright confers protection on. For example, the judicial analysis in
Robin Ray v Classic FM?® demonstrates how text — as a formal characteristic of
literary works, shapes copyright conceptions of what literary authorship and authorial
activity 1s. Where Lightman J explained that for literary authorship, “what is required is
something which approximates to penmanship. What is essential is a direct
responsibility for what actually appears on the paper”.5*° A rhetoric which accordingly
limits the available scope of authorship, and as demonstrated by Brighton v Jones,>3!
places undue emphasis on material contribution rather than contributions of a
consequential nature. As Yin argues, the judgement in Jones “was more preoccupied

with the extent and significance of the changes that had been made to the script as a
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result of the claimant’s suggestions, rather than any changes to the plot itself.”>3? As
such, the court diminished the significance of cutting and repositioning scenes, and
overlooked the potential effects which moving scenes around might have on the overall
work. Demonstrating how assumptions about the nature of the work can have prejudice
the application of other principles and carry consequences for subsequent analysis. As
discussed, copyrights recognition of authorial activity is already limited by the
assumptions it makes, both about the nature of the subject it seeks to comprehend, as
well as about the nature of authorship itself. Therefore, if authorship is further
constrained by expectations about what the work is, for example, that contribution of
the right kind are the ‘written kind’, then the potential disconnect between authors and
practice may grow even wider. These difficulties become especially pronounced when
works become shoehorned into categories, and protection by analogy has proven

particularly problematic for computer programs.

The foremost problem for computer programs can be traced all the way to their
inception, where the possibility for a unique and appropriate category for their
protection was refused. For instance, despite receiving recommendations and
submission that a separate category be created to protect computer programs, the
Whitford Committee report in 1977 concluded that “such legislative intervention was
unnecessary, as the existing category of "literary works™ was broad enough to include
computer programs”.>® And this view of computer programs has persisted into the
CDPA, and is likewise similarly mirrored in other international statutory instruments.
As a result, the nature of analysis for computer programs has been forced to apply a
literary lens in assessing the work and has had serious implications for subsequent
decisions. Specifically, since the categorization of a work tells us “how correctly to
perceive it when determining infringement”3, the 