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In countries such as Britain and the US, court witnesses must
declare they will provide truthful evidence and are often
compelled to publicly choose between religious (“oath”) and
secular (“affirmation”) versions of this declaration. Might
defendants who opt to swear an oath enjoy more favourable
outcomes than those who choose to affirm? Two preliminary,
pre-registered survey studies using minimal vignettes (Study
1, N=443; Study 2, N=913) indicated that people associate
choice of the oath with credible testimony; and that partic-
ipants, especially religious participants, discriminate against
defendants who affirm. In a third, Registered Report study
(Study 3, N=1821), we used a more elaborate audiovisual
mock trial paradigm to better estimate the real-world influ-
ence of declaration choice. Participants were asked to render
a verdict for a defendant who either swore or affirmed, and
were themselves required to swear or affirm that they would
try the defendant in good faith. Overall, the defendant was
not considered guiltier when affirming rather than swear-
ing, nor did mock-juror belief in God moderate this effect.
However, jurors who themselves swore an oath did discrim-
inate against the affirming defendant. Exploratory anal-
yses suggest this effect may be driven by authoritarianism,
perhaps because high-authoritarian jurors consider the oath
the traditional (and therefore correct) declaration to choose.
We discuss the real-world implications of these findings and
conclude the religious oath is an antiquated legal ritual that
needs reform.
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BACKGROUND

It is simply impossible for people to be moral without religion or God.
~ Laura Schlessinger (quoted in Zuckerman, 2008, p. 0)

Suppose a witness to be the worst of Infidels... If he is honest enough to subject himself
to the disability, rather than tell a lie, why exclude him?
~ Justice Scott, writing for the Supreme Court of Virginia (Grattan, 1847, p. 642)

“I swear by Almighty God that the evidence I shall give shall be the truth, the whole truth and nothing
but the truth.” With this familiar phrase, recited daily in some form in courtrooms throughout the world,
trial witnesses invoke a supernatural power to strengthen the credibility of their evidence. In countries
such as Britain, Australia and the United States, however, witnesses can opt for a secular version of this
declaration. Rather than citing God as their witness, they can instead “solemnly, sincerely and truly declare
and affirm” that they will tell the truth. From a legal perspective, both versions, religious (“oath”) and
secular (“affirmation”), are equally binding. But is the secular affirmation as effective as the religious oath
in conveying trustworthiness to judge and jury?

Moral suspicion of atheists is globally widespread and deeply entrenched. In Britain, 20% of survey
respondents explicitly agree with Laura Schlessinger that morality is impossible without belief in God,
while this attitude is far more prevalent in the US (44%) and more prevalent still in many other countries
(Pew Research Center, 2020). In a cross-national study spanning 13 diverse nations, Gervais et al. (2017)
confirmed that distrust of atheists is pervasive and intuitive even for non-believers. Participants in most
of these countries, including Britain and the US, were more likely — roughly twice as likely overall — to
view immoral behaviour as representative of atheists, relative to religious believers. This moral prejudice
against non-believers was evident even in those who professed complete disbelief in God (see also Edgell
et al., 2006; Gervais, 2011, 2013, 2014; Gervais et al., 2011; Gervais & Norenzayan, 2012, 2013; Giddings
& Dunn, 2016; Hughes et al., 2015; Tan & Vogel, 2008).

Moral prejudice against atheists has important implications in the legal system, as it carries the
potential to bias juridical decisions. Although legal formalists may insist that such decisions are made
with dispassionate deliberation (Danziger et al., 2011), a range of studies suggest they can be influ-
enced by individual characteristics, experiences and other immaterial factors (Englich et al., 2006; Kang
et al., 2012; Simon, 2012; Yamamoto et al., 2019). Glynn and Sen (2015), for instance, document a liber-
alizing “daughters effect” among US Courts of Appeals judges voting in gender-related cases: Condi-
tional on the number of children a judge has, male judges with daughters vote in a more feminist-leaning
fashion on gender issues than those who only have sons (see also Boyd et al., 2010). Legal decisions are
also known to be compromised by racial biases (Eren & Mocan, 2018; Hunt, 2015; Mitchell et al., 2005;
Sommers & Marotta, 2014). Also, Cho et al. (2017) even found that sentences rendered in US federal
courts on “sleepy Monday” (the first Monday after the spring shift to daylight saving time in the US)
were more punitive than those dispensed on comparison Mondays (but see Spamann, 2018, for a critique
of this study).

As for religion, in their book God in the Courtroom, Bornstein and Miller (2009) concluded that while
religious factors are less important than the facts of a given case in determining trial outcomes, there are
nevertheless numerous cases in which such factors can be decisive. One of their own studies showed
that mock jurors were least punitive when a defendant was described as having converted to Christian-
ity, compared to when the defence attorney made a generic appeal for Christian forgiveness (Miller &
Bornstein, 2006). Subsequent mock jury studies have documented how jurors' religious characteristics
influence their verdicts and sentencing decisions (Miller et al., 2014). And in recent work, Brown-Iannuzzi
etal. (2021) found that participants perceived a Christian rape victim as more moral than an atheist victim,
which predicted a higher conviction rate.
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This brings us back to the possible effects of a witness's declaration choice on juridical observers.
In legal systems where witnesses choose between religious and secular declarations when being sworn
in, this choice may represent judges' and jurors' first impression of a witness. The upshot is that when
witnesses are called to the stand — where perceived credibility is paramount — they may be compelled by
legal procedure to signal their belief or disbelief in God. Given entrenched distrust of non-believers,
the risk is that witnesses who opt for the affirmation may appear less credible than those who choose
the oath, biasing trial outcomes in any number of ways. Most obviously, defendants who choose the
oath when giving evidence may enjoy more favourable verdicts and sentencing decisions than those
who opt for the affirmation. The purpose of the present research was to investigate the potential for
such bias.

An important caveat to note at this point, however, is that in many cases, witnesses may opt for the
affirmation despite sincere belief in God; indeed, some witnesses (e.g. Quakers, Mennonites) may choose
to affirm for religions reasons, perhaps because of adherence to scriptural passages interpreted as prohibiting
oaths (e.g. Matthew 5:34—37, James 5:12). The historical origins of the affirmation lie in the refusal of Quakers
to swear oaths: In 1696, following the English Parliament's Quakers Act 1695, Quakers were permitted to
make an affirmation instead of sweating an oath (Maitland, 1908/2008). It is possible, therefore, that jurors
may not see the affirmation as a signal of disbelief in God; on the contrary, this choice could be viewed as
a signal of religious integrity.! Accordingly, in our first study, we sought evidence of the connection — and
crucially, the perceived connection — between declaration choice and religious belief or lack thereof.

STUDY ONE
Research questions

The primary hypothesis of this study was that witnesses described as choosing to swear an oath would
be perceived as more religious than those described as choosing to make an affirmation. In addition, we
sought to explore participants' stated reasons for their own declaration choices, and to investigate whether
those who choose the oath in court are actually more religious than those who choose to affirm.

Method
Participants

We collected data from 443 participants via the online platform Pro/ific (https://www.prolific.co/). Our
survey was produced using Qualtrics (https:/ /www.qualtrics.com). All participants were British citizens
and residents (75% female, Mean age = 37.5years [SD=11.8]). We required 382 participants to attain 90%
power (a=.05) to detect a small effect (/= 0.15) in our primary analysis (one-tailed related samples #test).
We added approximately 15% to this number to account for planned participant exclusions (any partici-
pants who skipped survey questions; none did). The hypotheses, design, data collection and analysis plan
for our first two studies were preregistered with AsPredicted (Study 1: https:/ /aspredicted.org/iy2hv.pdf?
Study 2: https://aspredicted.org/ra6m5.pdf). De-identified data files and analysis scripts for both studies
are available on the Open Science Framework: https://osf.io/rk8ds/?view_only=None. Ethical approval
was obtained through the self-certification process at Royal Holloway, University of London.

'Indeed, this is an argument that we have faced repeatedly when suggesting that the oath/affirmation distinction could potentially bias courtroom
decisions — see McKay and Davis (2017) and associated reader comments (e.g. “affirming was introduced to meet the principled objections of
Quakers and a few fundamentalist Christians who adhered to Jesus' instruction not to swear oaths. .. It does not distinguish between Christians and
atheists”).

“Due to an error by the first author, the pre-registration for Study 1 erroneously indicates that some data had already been collected at the point of

pre-registration. This was not in fact the case.
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Procedure

Participants were asked whether they had ever given evidence in a British court. They were then informed/
reminded of the declaration options available to witnesses and defendants in British courts (we presented
the exact text of the oath and affirmation), and asked which declaration they had chosen (N=70%), or
would hypothetically choose (IN=2373). In cach case, there were three options: “oath”, “affirmation” and
“don't know”. We also asked them to explain the reason(s) for their choice.

We then presented participants with brief information about two hypothetical court witnesses, “Sam”
and “Pat”. One witness was described as choosing to take an oath, the other as choosing to make an
affirmation (we counterbalanced whether it was Sam or Pat who took the oath, and also counterbalanced
the order in which the oath-taking witness and affirmation-taking witness were presented; the texts of the
oath and affirmation remained onscreen for reference). In each case, participants were asked to indicate
the witness's probable level of religious belief using a slider anchored by 1 (“Strongly Atheist”) and 5
(“Strongly Religious”). Finally, participants indicated their age and gender, as well as their own religious
affiliation* and belief in God (the latter on a 0—100 scale).

Results

Analyses for our studies were carried out in R (R Core Team, 2021). Hypothetical witnesses described as
choosing the oath were perceived as much more religious (mean perceived level of religious belief =3.92,
SD=0.64) than those described as choosing the affirmation (mean perceived belief =2.34, SD=0.78),
#442)=29.9, p<.001, d=2.22. There is some evidence that this effect was moderated by perceiver relig-
iosity: although affirmation-choosing witnesses were viewed as much less religious than oath-choosing
witnesses by affiliated and unaffiliated participants alike, this was especially the case for unaffiliated partic-
ipants, F(1, 398) =12.76, p<.001, 77(2; =.02°

The perception that declaration choice reflects religiosity seems generally accurate, as participants who
themselves chose the oath were much more religious (Mean belief in God =55.55, §D =306, #=150) than
those who chose the affirmation (Mean belief =18.45, SD=27.63, n=275), #246.34)=10.98, p<.001,
d=1.2.° There was also a strong association between the participants' chosen declaration and whether or
not they had a religious affiliation, y*(1) =135.64, p<.001 (see Table 1). The odds of a person having a

TABLE 1 Contingency table showing Study 1 participants’ chosen declarations as a function of their religious affiliation or
lack thereof.

Participant's affiliation status

Affiliated Unaffiliated Total
Participant's chosen declaration
Oath 115 27 142
Affirmation 48 192 240
Total 163 219 382

*Participants who had given evidence on more than one occasion were instructed to think of the most recent occasion.

“We used these responses to compute a binary affiliation variable, with participants who indicated a Christian, Buddhist, Muslim, Hindu or Jewish
affiliation coded as religiously affiliated (#=174), and those who indicated “None” or “Atheist” coded as unaffiliated (#=226). Those indicating
“Agnostic” or “Other” for the affiliation question were excluded for purposes of analyses with this binary variable.

*However, the strength of perceivers' beliefs in God did not significantly moderate the relationship between their perceptions of oath-choosers and
their perceptions of affirmation-choosers (p=.169).

“This was the case both for participants who had actually made this decision in court (Oath: Mean belief =48.08, SD=39.57, »=37; Affirmation:
Mean belief =12.58, SD=34.59, n=24; /(57.47) =4.53, p<.001, d=1.05) and for those who answered hypothetically (Oath: Mean belief =58,
SD=34.59, n=113; Affirmation: Mean belief =19.01, SD=28.13, »=251; /181.43] =10.52, p<.001, 4=1.29). Note that participants who answered

“do not know” for the declaration question were excluded for purposes of these analyses.
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religious affiliation were 16.87 (95% CI=[9.79, 29.89]) times higher if they chose the oath than if they
chose the affirmation.”

These findings provide evidence that the declaration a witness chooses in court is a clear signal —and,
crucially, is perceived as a clear signal — of religiosity or lack thereof.

Reasons for choice

We used a mixed methods approach to explore participants' stated reasons for their declaration choices
(for full details see the Supporting Information). To summarize, we first examined the reasons provided
and identified a set of emergent themes. We then recruited two graduate students (blind to the study
aims and hypotheses) to independently code the responses into these designated thematic categories.
The initial agreement between the independent coders was substantial (#=.66): they subsequently met to
resolve any discrepancies and to produce final agreed categorizations.

Consistent with the above-reported association between participants' chosen declaration and religious
affiliation/belief, the most common teason for choosing a declaration was teligious affiliaton/belief or
lack thereof (for choice of the oath and affirmation, respectively; no participants stated that they chose
the affirmation because of their religion). However, participants who chose the oath were much less likely
to cite their religious belief (36%) than participants who chose the affirmation were to cite their Jack of
belief (85%). For those who chose the oath, a full 20% did so because they believed it was the more
credible choice (e.g. “I believed [the oath] would be perceived as more credible by the jury”). In contrast,
just 4% of those who chose the affirmation did so for reasons of credibility (e.g. “[the affirmation is]
more likely to be believed as not everyone believes in God”). Interestingly, one person who chose the
affirmation noted that they
oath because it was more familiar to them (12%), because they saw it as the more “traditional” alternative
(15%), or because they simply had not been given a choice in court (11%). Finally, 10% of participants
who chose the affirmation did so because they believed the oath was inappropriate (e.g. “religion should

‘might swear an oath if I was planning on lying”. Participants also chose the

have no place in politics or law”); although, as above, none explicitly stated a re/igious opposition to the
oath.

These findings indicate that people associate choice of the oath with credible testimony. In Study 2,
we sought to test this perception more directly using an experimental paradigm.

STUDY TWO
Research questions

The purpose of our second study was to investigate whether the type of legal declaration made by
defendants in a trial — either religious (oath) or secular (affirmation) — can influence perceptions of their
probable guilt. We pre-registered two key hypotheses:

H1: A defendant described as choosing to make an affirmation would be perceived as more likely to be
guilty than if described as choosing to swear an oath.

H2: The effect in H1 would be moderated by perceiver religiosity, such that religious onlookers would be
more likely to associate the affirmation with guilt than would non-religious onlookers.

"The association between declaration and affiliation was strong whether participants had actually made this decision in court, y*(1) =26.33, p<.001;
Odds ratio =25.51 [5.62, 153.12] or had answered hypothetically, 1*(1)=104.1, p<.001; Odds ratio = 14.93 [8.22, 28.09].
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Method
Participants

We collected data from 915 participants, again via Pro/ific. We required 788 participants to attain 80%
power (a=.05) to detect a small effect (/= 0.2) in our primary analysis (two-tailed independent samples
#-test or non-parametric alternative). We added approximately 15% to this number to account for planned
participant exclusions (any participants who skipped survey questions; N=2), leaving a final N=913
(71% female, Mean age = 36.1 years [SD=11.7]). All participants were British citizens and residents.

Procedure

Participants were directed to a Qualtries survey where they were presented with a brief description of the
declaration options available to defendants in British trials (we presented the exact text of the oath and
affirmation and counterbalanced whether the oath or affirmation was described first, lest participants asso-
ciate probable guilt with not taking the first option described). We then presented brief information about a
defendant in a murder trial, and asked participants to indicate his probable guilt. Participants were randomly
allocated to one of two between-subjects declaration conditions (oath or affirmation) as follows:

Alan (not his real name) is a 37-year-old British man who recently stood trial for the murder
of his wife. Assuming Alan chose to [swear an oath/make an affirmation], how likely do you
think it is that he is guilty of the murder of his wife? Please use the following 0—100 scale to
indicate Alan's probable level of guilt.

In both conditions participants used a slider, anchored by Very likely innocent and Very likely guilty, to indicate
the defendant's probable guilt. The slider ranged from 0~100 and the exact response was displayed as partic-
ipants moved it, so that participants wishing to select the exact midpoint of the scale could easily do so.

Finally, participants indicated their age and gender, as well as their own religious affiliation and belief
in God (the latter on a 0-100 scale).

Results

Five hundred and nineteen participants (57% of the sample) sat precisely on the fence, giving a prob-
able guilt rating of 50 (see Figure 1). As this pronounced spike in the distribution violates parametric
assumptions (neither the variable nor the residuals are normally distributed), we report non-parametric
bootstrapped confidence intervals alongside parametric statistics below.

As predicted, the defendant was perceived as slightly more likely to be guilty when described as choos-
ing to affirm (mean guilt rating=54.28, SD=14.2, #=4506) than when described as choosing to swear
an oath (mean=>52.19, SD=13.72, n=457), £909.8) =2.26, p=.024, d=0.15; bootstrapped ~test with
10,000 resamples, BCa 95% CI for mean difference: [0.33, 3.92]; BCa 95% CI for d estimate: [0.02, 0.28].

This effect was moderated by perceiver religiosity: religious believers were more affected by the defend-
ant's choice of declaration than non-believers were (see Table 2 and Figure 2). We computed simple slopes to
examine the effect of the observet's belief in God on the perceived guilt of the defendant in each declaration
condition. There was no significant effect for defendants who chose to swear an oath (bootstrapped regres-
sion with 10,000 resamples, BCa 95% CI: [—0.006, 0.02]), but the higher the observet's belief in God, the guilt-
ier they perceived defendants who chose to make an affirmation to be (bootstrapped 95% CI: [0.05, 0.13]).

This pattern was replicated in the religious affiliation moderation analysis (see Table 3 and Figure 3).
To investigate whether having a religious affiliation moderated the effect of declaration condition on guilt
perceptions, we computed a binary affiliation variable in the same way as for Study 1 (see fn. 4). We exam-
ined simple effects of declaration condition on perceptions of probable guilt at each level of this variable.
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FIGURE 1 Histogram of guilt ratings in Study 2.

TABLE 2  Regression model for perceived guilt of the defendant in Study 2.

Adj R F(3, 909) P
.028 9.64 <.001
Estimate SE t P Bootstrapped CI*
(Intercept) 52.87 0.90 58.94 <.001 (51.27, 54.54)
Affirmation condition —1.62 1.28 -1.27 .205 (—4.10, 0.80)
Belief in God —0.02 0.02 —1.08 279 (=0.06, 0.02)
Affirmation condition X Belief in God 0.11 0.03 4.13 <.001 (0.06, 0.17)

Note: Predictor variables include a dummy variable denoting the affirmation condition; the observet's degree of belief in God; and the interaction of
these two variables.

*r=10,000 bootstrapped regressions, bias-corrected and accelerated (BCa) 95% confidence intervals (CI).

Religious affiliates (7 =348) discriminated between defendants who swore an oath and those who made
an affirmation (p <.001), while non-affiliates (#=467) did not (p=.780). We also examined simple effects
of having a religious affiliation (vs. no affiliation) in each declaration condition. Guilt ratings in the oath
condition did not differ between affiliates and non-affiliates (p=.108), but affiliates perceived defendants
who made an affirmation as guiltier than non-affiliates did (p =.000).

Thus, unaffiliated individuals did not discriminate between affirmation-choosing and oath-choosing
witnesses when estimating guilt (though the results from Study 1 indicate that unaffiliated individuals
are inclined to view affirmation-choosing witnesses as relatively irreligious). Religious affiliates, however,
discriminated against defendants who made an affirmation.

Discrete verdict analyses

Given that real-world verdicts are discrete (i.e. “guilty” or “not guilty”’) rather than continuous, we ran
additional analyses whete continuous guilt ratings were transformed into binary (guilty/not guilty) values.
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FIGURE 2  Study 2: Observer's rating of defendant's probable guilt as a function of defendant's declaration choice and
observer's belief in God. Noze: The range of the vertical axis is set as per the recommendations of Witt (2019).

TABLE 3 Regression model for perceived guilt of the defendant in Study 2.

Adj R F(3, 811) P
.019 6.39 <.001
Estimate SE t P Bootstrapped CI*
(Intercept) 52.55 0.92 57.02 <.001 (50.92, 54.35)
Affirmation condition 0.36 1.29 0.28 .780 (—2.04, 2.74)
Religious affiliation —2.27 1.41 —-1.61 .108 (—5.08, 0.51)
Affirmation condition X Religious affiliation ~ 6.05 1.98 3.06 .002 (2.16, 10.04)

Note: Predictor vatiables include dummy variables denoting the affirmation condition and the observer having a religious affiliation, and the
interaction of these two dummy variables.

*r=10,000 bootstrapped regressions, bias-corrected and accelerated (BCa) 95% confidence intervals (CI).

Participants who answered 0-49 on the continuous probable guilt scale were assigned 0 (not guilty) and
those who answered 51-100 were assigned 1 (guilty); “fence-sitters” (those responding 50) were randomly
assigned to 0 or 1.

We then ran chi-square and binary logistic regression analyses to reexamine H1 and H2 using this
binary dependent variable. Given the huge proportion of fence-sitters (57% of the sample), these anal-
yses vary substantially depending on how the random assignment of these individuals to a verdict plays
out. Accordingly, we ran each analysis 10,000 times, with fence-sitters assigned anew in each iteration.

The odds of a guilty verdict for a defendant who chose the affirmation were greater than for a
defendant who chose the oath (odds ratio > 1) in 92% of cases. However, this association between verdict
and declaration condition was statistically significant (y* p<.05) in only 13% of the analyses.® As for the
logistic regression analyses, including declaration condition, perceiver belief in God and their interaction
produced a significant improvement in the fit of the model in 70% of the analyses. The odds ratio for the
interaction term was greater than 1 in 99.9% of cases.

5In all of these cases the odds of a guilty verdict were greater for a defendant who chose the affirmation than for a defendant who chose the oath
(i.e., there were no analyses where the odds of a #o# guilty verdict were significantly greater for a defendant who chose the affirmation than for a
defendant who chose the oath).

111puoD pue SWo L 83 885 *[£202/90/0T] U0 Arigiauljuo AB|im ‘Aisieun punig Aq 1S92T 'dola/TTTT 0T/10p/L00" AB|1m-Aseiquieutjuo-anyoAsdsdd/sdny oy pepeojumoq ‘0 ‘62802

o hol

85UBD17 SUOWILLOD AIER1D a|qedi|dde ay Aq pausenob afe sapipe YO ‘8sn Jo Sajni J0) Ariq i auluo A3|IAA UO (SUoIpUoD-pue:



‘SO HELP ME GOD’ 9
60 A
Defendant's
D .
£ 554 Declaration
T hoi
ks Choice
% |:| Affirmation
o 50 A . Oath
45 4

unaffiliated affiliated
Observer's Religious Affiliation

FIGURE 3  Study 2: Observer's rating of defendant's probable guilt as a function of defendant's declaration choice and
observer's religious affiliation. Noze: 1. Error bars are BCa 95% confidence intervals (CI) based on 10,000 resamples. 2. The range
of the vertical axis is set as per the recommendations of Witt (2019).

The threshold for a guilty verdict in these pre-registered discrete analyses might seem somewhat low,
given that a familiar standard of proof for a guilty verdict is proof “beyond a reasonable doubt” (the
so-called “BARD” standard). Judges and legal scholars tend to place the BARD threshold at or near 90%
certainty of the defendant's guilt (Walen, 2015). Accordingly, we ran an exploratory analysis using a 90%
cut-off to generate discretised verdicts: participants who gave a rating of 90% or above were assigned
1, and those who gave a rating of less than 90% (including all of the fence-sitters) were assigned 0.
The association between verdict and declaration condition was statistically significant using this cut-off,
F(1)=4.3, p=.038. The odds of a guilty verdict for a defendant who chose the affirmation were 2.49
(95% CI=[0.97, 7.17]) times higher than for a defendant who chose the oath (there was no evidence,
however, that this effect was moderated by perceiver belief in God).

INTERIM DISCUSSION

The results of our first two studies indicate that court witnesses who swear an oath are, on average, much
more religious than those who choose to affirm; that witnesses who swear are percezved as much more
religious than those who affirm; that people associate choice of the oath with credible testimony; and
crucially, that participants, especially religious believers and affiliates, discriminate against hypothetical defend-
ants who take the secular affirmation. The latter effect is small, and does not imply that taking the affirmation
instead of the oath could have a major impact on trial outcomes. Nonetheless, although effects were
slightly less robust when we analysed a dichotomous guilt variable (as has been found with racial bias; see
Mitchell et al., 2005), the biases we report could potentially tip the balance in cases that could go either
way. Moreover, the stakes here are high, so this seems to us a paradigm example of a situation where small
effects may have substantial practical implications (Cortina & Landis, 2009; Funder & Ozer, 2019; Kang
etal., 2012).

An important limitation of our results to this point, however, is that the vignette we used in Study 2
was very sparse: aside from his age, nationality and gender, the only information we provided to partic-
ipants about the defendant was the declaration option he had chosen. This may have made the aims
of our research highly transparent, in which case demand characteristics may have played a role. On
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10 | MCKAY ET AL

the other hand, we employed a between-subjects design, which is inherently more conservative and less
susceptible to demand effects than a within-subjects design (Charness et al., 2012). In any case, recent
empirical work indicates that online survey experiments are robust to experimenter demand. Mummolo
and Peterson (2019) replicated a range of experimental designs and showed that providing participants
with information about experimenter expectations did not alter the treatment effects in these experiments
— even financial incentives to respond in accordance with these expectations failed to consistently induce
demand effects.

Nevertheless, additional data from a more elaborate and ecologically valid paradigm is needed to
provide a better estimate of the real-world effect of declaration choice. Accordingly, in our third study we
embedded our experimental manipulation in a much more detailed courtroom scenario. We reasoned that
doing so could shed light on an interesting discrepancy between our Study 2 results and previous work on
intuitive atheist distrust: whereas earlier work had suggested that even non-believers harbour moral preju-
dice against atheists (Gervais et al., 2017), we found no evidence that religious non-affiliates discriminated
against defendants who chose a secular affirmation. It could be that most people (religious or atheist)
harbour intuitive distrust about atheists, but that atheists are more inclined to consciously override these
intuitions when possible. We reasoned that embedding our experimental manipulation of declaration
choice in a detailed trial scenario, containing a range of excerpts from the courtroom protocol, should
render it less salient, in which case activated intuitions might be more difficult to consciously override. If
so, both religious and non-religious participants might exhibit declaration-based discrimination (though
we still expected such discrimination to be stronger among religious believers).

STUDY THREE

The approved Stage 1 protocol for Study 3 (comprising pre-registered hypotheses, design, data collec-
tion, and analysis plan) can be accessed on the Open Science Framework (OSF) at https://osf.io/a35sv.
A de-identified data file and analysis script for the study is also available on the OSF at https://osfio/
rk8ds/?view_only=None.

Research questions

The purpose of our third study was to investigate whether the type of legal declaration (religious vs. secu-
lar) made by defendants in a trial can influence trial outcomes. This final experiment forms the primary
basis for our conclusions on this matter.

We registered three hypotheses:

H1: Mock jurors would be more likely to find defendants guilty if the defendants had chosen to make an
affirmation than if they had chosen to swear an oath.

H2: The effect in H1 would be moderated by mock-juror belief in God, with declaration-based discrimi-
nation being stronger among believers.

H3: Mock jurors who chose the oath themselves (when being sworn in) would believe in God more
strongly than those who chose to affirm.

Method
Overview of design

Participants acted as jurors in an animated mock trial. We manipulated the trial information to vary
the declaration made by the defendant and randomly allocated participants to one of two defendant

85UB017 SUOWWOD dAIRRID qedtjdde au Aq pauAoh are SapIle YO ‘8sN JO Sani Joj ArIGITBUIIUO 8|1 UO (SUORIPUOD-PUR-SWLBIW0D A3 1M ARRIq 1 [Bul [UO//StNY) SUONIPUOD pUe SWIB | 8L} 88S *[£202/90/0T] Uo ARigiTauliuo Ao |im ‘Aisieniun punig Aq 1S92T dola/TTTT 0T/10p/woo A | im Areiqijeuljuo'gnyo/sdsday/sdiy wouy papeojumoq ‘0 ‘6287702


https://osf.io/a35sv
https://osf.io/rk8ds/?view_only=None
https://osf.io/rk8ds/?view_only=None

‘SO HELP ME GOD’ | 1

declaration choice conditions: eath ot affirmation. Mock jurors were asked to render a verdict for the
defendant, and to indicate their confidence in this verdict.

Participants

Power analysis and planned sample size

We required 1524 participants to attain 90% power (a=.05) to detect a small effect (¢=0.15, as per Study
2) in one of our primary analyses (one-tailed independent samples #test’). We planned to over-recruit
by about a third to account for pre-registered participant exclusions (see Data exclusions section below),
leaving a final planned N'=2040.

Recruitment strategy

We again recruited participants via Pro/ific. We screened out any participants who took part in Studies 1
or 2. To avoid duplicate submissions, we enabled the “Prevent Multiple Submissions” option in Qualtrics.
To ensutre a good spread of religious belief among our participants, we simultaneously launched four
identical studies on Pro/ific (N=>510 per study), using Pro/ific’'s custom prescreening facility to target the
following four mutually exclusive groups'”:

1. Participants who selected Non Religions when asked “What is your religious affiliation?” AND who
selected Azheist when asked “Which of the following do you most identify as?”

2. Participants who selected No# Religious when asked “What is your religious affiliation?” AND who
selected Agnostic when asked “Which of the following do you most identify as?”

3. Participants who selected any of Buddhisn, Christianity, Hinduism, Islam, Judaism or Sikhism when asked
“What is your teligious affiliation?” AND who selected Nozue/Rather not say when asked “Do you
participate in regular religious activities?”

4. Participants who selected any of Buddbism, Christianity, Hinduism, Islan, Judaism or Sikhism when asked
“What is your religious affiliation?”” AND who selected either Yes. Bozh public and private, Yes. Public only
or Yes. Private only when asked “Do you participate in regular religious activities?”

Data collection

Data collection commenced (for all four studies simultaneously) at 10am BST on Monday 11th July
2022, and was completed by 7:30 pm the same day. Participants were paid £2.00 for a survey advertised as
taking about 15min to complete. The median completion time was 14.5 min, and participants were paid
£8.07 per hour on average, which Pro/ific designates a “Good” rate of pay. Though all studies successfully
recruited N'= 510 participants, the data of nine participants did not appear in the raw Qualtrics data file,
leaving an initial N=2031. Two participants noted that they had entered incorrect responses by acci-
dent, one mistakenly entering their age and one accidentally clicking “I don't know” when asked about
the declaration chosen by the defendant. We replaced these responses with their intended responses.
Ethical approval was obtained through the self-certification process at Royal Holloway, University of
London, and all participants provided informed consent at the outset. Participants were informed they
could withdraw their data after completion of the study, provided they contacted us within a week (none

did so).

To test H1, we analysed the effect of defendant declaration choice firstly on binary verdicts using Pearson's chi-square test, and secondly on

a continuous measure of guilt (derived from verdicts combined with confidence), using a t-test. We based our power analysis on the latter as a
comparable effect size was available from our Study 2.

A number of studies of Mechanical Turk (MTurk) samples have shown that such samples are skewed toward nonreligion, with a disproportionately
high number of MTurk workers identifying as atheists (Burnham et al., 2018; Casey et al., 2017; Levay et al., 2016; Lewis et al., 2015). Assuming
this bias is not unique to MTurk, but is a more general characteristic of crowdsourcing marketplace platforms, it seems reasonable to apply Prolific
prescreening criteria to target participants across a range of religiosity.
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12 | MCKAY ET AL

Data exclusions
We excluded 210 participants (10.3% of the sample), as follows:

* 2 participants who skipped a response (one omitted to supply their age and the other omitted to indi-
cate their belief in God).

e 197 participants who failed either or both of the comprehension questions about witness responses
(see below). A further 210 participants failed an additional question about the declaration chosen by
the defendant (again, see below), but for our primary analyses we retained these participants.'!

* In addition to our pre-registered exclusions, we excluded a further 11 participants: 5 participants who
experienced technical glitches which meant they watched the trial video more than once, and 6 partic-
ipants who reported problems hearing the video or reading the text. Excluding these participants did
not change any of our results.

* No participants took the survey more than once (as indicated by duplicate Pro/ific IDs).

Characteriging the sample

The final sample comprised 1821 participants, well over the 1524 stipulated by our power analysis. The
breakdown of self-reported gender was as follows: 911 females (50% of the sample'?), 901 males, 6
non-binary individuals, 2 who preferred to self-describe and 1 who preferred not to disclose their gender.
The age range was 18-75'% (mean =41.2, SD=13.4). The breakdown of self-reported religious affiliation
was as follows: 712 Christians, 51 Muslims, 19 Hindus, 13 Buddhists, 13 Jews and 9 Sikhs. Three hundred
and eighty-ecight participants identified as Atheist and 308 indicated they had no affiliation. All partici-
pants were British citizens and residents with fluency in English.

Materials and procedure

Participants watched an “animated” audiovisual version of a trial transcript and acted as mock jurors. The
transcript we employed has been used in multiple previous studies with North American samples (Hunt
& Budesheim, 2004; Maeder & Hunt, 2011; Maeder & McManus, 2020). The case involves a defendant
who is charged with robbery. The transcript includes opening and closing statements from the barristers,
as well as direct testimony from — and cross-examination of — the arresting officer, a witness, one of
the alleged victims of the robbery, and the defendant. Maeder and McManus (2020) showed that in the
absence of manipulations, this transcript produces an even split of verdicts. We modified the original
transcript so that it fit a British setting, changing names of people and places as well as dates. The crime
in the original transcript was assault and robbery, but we removed any reference to the assault to avoid
participants having to render a verdict for the defendant on both charges.

In order to embed our oath/affirmation manipulation in this transcript, we made approptiate further
modifications. To do this, we drew inspiration from a different transcript, produced by the Courts Admin-
istration Authority of South Australia (R vs. Hopper & Lush), which embeds a series of comments and
explanations of courtroom protocol in the narrative (happily, also including comments about the oath/
affirmation distinction, which we adapted for our purposes). Participants were randomly assigned to one
of two versions of our animated transcript (with the constraint that groups were equal in size), one of
which described the defendant as taking an oath, the other of which described the defendant as making
an affirmation (for the full written transcript see the Supporting Information).

Participants were “invited to participate in a study about how we process information in a legal
context.” Rather than having participants simply read the transcript, we presented an “animated”

\We subsequently repeated all planned analyses after excluding any participants who failed this question. Results were in general virtually identical
when excluding these participants, although we note one instance below where a key difference approached significance (p < .05) with these
participants excluded.

12We used Prolific’s “Balance sample” feature to ensure an equal distribution of male and female participants in each survey.

3To qualify for jury service in Britain, a person must be at least 18, and under 76, years of age.
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‘SO HELP ME GOD’ | 13

version of the transcript, produced by combining photographs of each witness with an audio record-
ing of their dialogue (with different voices reading the different players, and accompanying subtitles).
Participants who consented were asked to watch the animated trial, imagining that they were a member
of the jury.

Before the animation began, we “swore in” our participants as mock jurors:

You will now watch an edited video of a trial. You will be asked to play the role of a juror.
To make this as realistic as possible, we ask that you swear or affirm (just as you would
in a real trial) that you will consider the issues faithfully, according to the evidence. To
proceed, please select one of the following declarations (in a real trial they have the same
legal effect):

e I swear by Almighty God that I will faithfully try the defendant and give a true verdict according to
the evidence.
e I solemnly, sincerely and truly declare and affirm that I will faithfully try the defendant and give a true

verdict according to the evidence.'*

We think that asking our participants to themselves choose a declaration had several virtues. First, this
feature is ecologically valid, as jurors in a real trial are themselves sworn in before the trial commences.
Second, doing this allowed us to present the oath/affirmation distinction in a way that was more engag-
ing, and less suspicious, than extended editorializing at the point in the trial where the defendant was
sworn in. Third, having our participants promise they would consider the issues faithfully may have
boosted their attention and comprehension. Finally, we reasoned that collecting data about the declara-
tion participants themselves chose might give us extra traction on our research questions. In particular, it
could allow us to distinguish declaration-specific effects (wherein people judge defendants who swear and
affirm differently because of what they infer about their religiosity and credibility) from effects of identity
and group membership (wherein people interpret declaration choice as a sign of group membership, and
judge ingroup members and outgroup members differently).

Once the animation concluded, participants were asked to render a verdict for the defendant using a
dichotomous guilty/not guilty measure,'® before rating their confidence in this verdict. Confidence ratings
were made on a slider, anchored by labels reading “not at all confident” and “very confident”. We used a
scale from 0 to 10, with these values hidden from participants.

To check their attention and comprehension, participants then answered three multiple-choice
questions about the transcript content (two questions about witness responses and one question about
the declaration chosen by the defendant), before providing their age, gender, religious affiliation and
belief in God (the latter on a 0—100 scale). Finally, for exploratory purposes, we administered the
six-item Very Short Authoritarianism scale (Bizumic & Duckitt, 2018).'® Throughout the survey, we
requested a response to any question participants attempted to skip but allowed them to proceed with-
out answering,

"\We counterbalanced whether the oath or affirmation option was presented first.

5An initial pilot study in which participants read the transcript (N = 50) revealed similar results to Maeder and McManus's (2020) pilot: 23 of

50 participants gave a guilty verdict, and 27 gave a not guilty verdict. Animating the transcript, however, seemed to make the defendant more
sympathetic: in a subsequent pilot study with our animated version (IN=20), only 3 out of 20 participants returned a guilty verdict. To remedy this,
we made some minor tweaks to the footage, editing out the defence re-direct and removing some other minor lines favourable to the defendant.

A final pilot (N'=20) indicated that these edits had had the intended effect, as verdicts were now perfectly split (10 Guilty, 10 Not Guilty). The
transcript in the Supporting Information is a faithful representation of the videos we presented to participants in the main study.

1In developing this scale, Bizumic and Duckitt (2018) asked their participants to indicate agreement/disagreement with each of the items on a
nine-point scale, ranging from very strongly disagree to very strongly agree. To optimize the measure for participants taking the survey on a mobile device,
we instead used a five-point response format, ranging from strongly disagree to strongly agree.
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14 | MCKAY ET AL

Results
Summary statistics for key measured variables

Mock~juror declaration choice
28.2% of the mock jurors chose to swear an Oath before watching the trial, and 71.8% chose to make an
Affirmation.

Verdict
Mock juror verdicts were distributed fairly equally between guilty (47.4%) and not guilty (52.6%).

Perceived guilt of the defendant

To compute this variable, we multiplied verdict confidence (a continuous variable, 0—10) by —1 for partic-
ipants who gave a verdict of not guilty and by +1 for participants who gave a verdict of guilty, thus
creating a 21-point scale ranging from —10 (high confidence in a Not Guilty verdict) to +10 (high confi-
dence in a Guilty verdict). Mean=0.7, SD=0.8. See Figure 4 for histograms of this variable split by
defendant declaration condition. In both cases, the distribution is clearly bimodal.

Mock~juror belief in God
Mean belief in God for the mock jurors was 33.5 (§D=35.5). The distribution of this variable reveals
three pronounced spikes, at 0, 50 and 100 (see Figure 5).

Planned analyses

Overall, defendants who affirm are not considered guiltier than those who swear an oath, nor does nock-juror belief
in God moderate this effect

There was no significant overall association between the defendant's chosen declaration and the
verdict returned by the participants, y*(1) =0.23, p=.633 (see Table 4). Likewise, the defendant was not
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FIGURE 4 Histogram of perceived defendant guilt in Study 3.
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FIGURE 5 Histogram of belief in God in Study 3.

significantly perceived as guiltier overall when choosing to affirm (mean guilt rating=0.78, D =06.79,
7=904) than when choosing to swear an oath (mean=0.52, SD=06.86, »=917), A(1818.97)=0.81,
p=.209, d=0.04; bootstrapped #test with 10,000 resamples, BCa 95% CI for mean difference: [-0.28,
o]; BCa 95% CI for 4 estimate: [—0.06, 0.13], although this result approached significance when partici-
pants who failed the question about the defendant's declaration were excluded: (mean guilt rating in Affir-
mation condition=0.83, SD=6.79, »=815; mean rating in Oath condition=0.33, §D=06.83, #=7906);
#1607.65)=1.46, p=.072, d=0.07; bootstrapped #test with 10,000 resamples, BCa 95% CI for mean
difference: [—0.06, o0]; BCa 95% CI for d estimate: [—0.03, 0.17].

There was no significant interaction between the defendant's chosen declaration and mock-juror
belief in God with respect either to the juror's verdict, ot to juror perceptions of the defendant's guilt
(see Table 5).

Mock jurors who themselves swear an oath discriminate against defendants who affirm

We conducted a comprehensive model exploration, analysing the 32 models in Table 6 for each of the
two criterion variables verdicts and percezved guilt of the defendant. These 32 models comprised every possible
combination of the following five variables:

*  Mock-juror declaration choice
¢ Defendant declaration choice

TABLE 4 Contingency table showing Study 3 participants’ verdicts as a function of the defendant's chosen declaration.

Participant's verdict

Guilty Not guilty Total
Defendant's chosen declaration
Oath 430 487 917
Affirmation 434 470 904
Total 864 957 1821
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16 MCKAY ET AL

TABLE 5 Regression model for perceived guilt of the defendant in Study 3.

Adj R? F(3,1817) P
—.000 0.89 .447
Bootstrapped
Estimate SE t p CI1*

(Intercept) 0.41 0.31 134 181 (~0.18, 1.00)
Defendant affirmation 0.09 0.44 0.20 .843 (=0.75, 0.93)
Juror belief in God 0.00 0.01 0.53 594 (=0.01, 0.02)
Defendant affirmation X Juror belief in God 0.01 0.01 0.56 577 (=0.01, 0.02)

Note: Predictor vatiables include a dummy variable denoting defendant choice of the affirmation; the mock juror's degree of belief in God; and the
interaction of these two variables.

*r=10,000 bootstrapped regressions, bias-corrected and accelerated (BCa) 95% confidence intervals (CI).

*  Mock-juror belief in God
* The interaction between defendant declaration choice and mock-juror declaration choice
e The interaction between defendant declaration choice and mock-juror belief in God

Separately for each criterion variable, we then used the performance package in R (Lidecke et al., 2021)
to rank the 32 models according to their overall performance.!” The highest performing model in each
case was model 9 (to illustrate, see Table 7 for perceived guilt of the defendani). This model — in common with
seven of the next eight highest-ranked models in each case — contains a significant interaction between
defendant declaration choice and mock-juror declaration choice.'® To probe this interaction, we regressed verdict on
defendant declaration choice at each level of the mock-juror declaration choice variable. Mock jurors who them-
selves swore an oath (#=514) discriminated between defendants who swore and those who affirmed
(finding the latter guilty at a higher rate, p=.018), while mock jurors who themselves affirmed (2= 1307)
did not discriminate (p=.332). Likewise, mock jurors who themselves swore an oath perceived defend-
ants who affirmed as guiltier than defendants who swore (p=.011), while mock jurors who themselves
affirmed did not discriminate between defendants who swore versus affirmed (p =.453; see Figure 06).

Mock jurors who chose the oath themselves (when being sworn in) believed in God more strongly than those who chose
to affirm

Consistent with Study 1, participants who chose the oath when being sworn in reported a much
stronger belief in God (Mean=59.83, D =34.52, n=514) than those who chose the affirmation (Mean
belief =23.18, SD=30.2, »=1307), #838.63) =21.1, p<.001, 4=1.16; bootstrapped #test with 10,000
resamples, BCa 95% CI for mean difference: [33.79, ©]; BCa 95% CI for d estimate: [1.04, 1.3].

Exploratory analyses

We conducted some exploratory analyses using the Very Short Authoritarianism scale (Bizumic &
Duckitt, 2018). The mean score on this 6-item scale (computed by averaging responses to individual items)

"This calculation is based on normalizing all indices (including Akaike's Information Criterion, the Bayesian Information Criterion, R?, adjusted
R?, root mean squared error, and the residual standard deviation), and taking the mean value of all indices for each model. Note that none of our
models showed evidence of problematic multicollinearity: across all models we tested, the highest Variance Inflation Factor was 2.42.

8Note that many of our 32 models violate the so-called “principle of marginality”, which holds that if interactions are included in a regression
model, then all lower order main effects should be included in the model as well. However, there is some debate about the force of this principle;
for example, Heathcote and Matzke (2023) discuss its limits, and state that, “to a priori rule out [an interaction-only] model because it is incomplete,
results in an inferential framework incapable of discovering psychologically interesting findings” (p. 32). Our view is that each of the 32 models we
tested has a clear interpretation, and we did not see any good a prioti reason for excluding any of these models. Nevertheless, we ran two additional
model explorations (one for verdicts, one for perceived guilt of the defendani), each on a subset of the 32 models, excluding any models that violate

the principle of marginality (i.e. excluding models 5, 6, 9, 10, 12, 13, 14, 15, 16, 19, 20, 21, 22, 24, 25, 26, 29, 30 and 31). In each case, the highest
performing model was model 18, which contains the (significant) interaction between defendant declaration choice and mock-juror declaration choice, as well
as the two associated main effects. So, ultimately none of our conclusions are affected one way or the other by this issue.
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TABLE 6 Model specifications for comprehensive model exploration in Study 3.

Defendant Defendant declaration Defendant declaration

Mock-juror declaration Mock-juror choice X Mock-jutor choice X Mock-juror
Model declaration choice choice belief in God declaration choice belief in God
1 (intercept only)
2 *
3 *
4 *
5 *
6 *
7 * *
8 * *
9 * *
‘10 * *
11 * *
12 * *
13 * *
14 * oz
15 * *
16 k5 &
17 * * *
1 8 * * *
19 * * *
20 * * *
21 * * *
) * * *
23 * * *
24 * * *
25 * * *
26 * * *
27 * * * *
28 * * * *
29 * * * *
30 * * * *
31 * * * *
32 * * * * *

* indicates which predictor variables were included in each model.

was 2.62 (§D=0.7). Cronbach's alpha was .79, indicating acceptable internal consistency. Authoritarianism
predicted juror declarations (jurors scoring higher on authoritarianism were more likely to take the oath
than the affirmation, »<.001, odds ratio =3.06) and also predicted verdicts (jurors scoring higher on
authoritarianism were more likely to find the defendant guilty than not guilty, p <.001, odds ratio =1.47).
We tried regressing perceived guilt of the defendant on mock-juror declaration choice, defendant declaration choice,
anthoritarianism and the two- and three-way interactions between these variables. The resulting model was
significant (F|7, 1813] =6.28, adjusted R*=.02, p<.001), as was the three-way interaction (B=-2.22,
SE=1.01,#=-2.2, p=.028, BCa 95% ClI for coefficient: [-4.21, —0.15]).

To illustrate this interaction, we median-split the authoritarianism variable to create /low juror anthori-
tarianism and high juror authoritarianism subsets of the data. We then regressed perceived guilt of the defendant
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TABLE 7 Highest performing model (model 9) for the perceived guilt of the defendant criterion variable in Study 3.

Adj R? F(2,1818) P
.008 8.06 <.001
Bootstrapped
Estimate SE t p CI1*
(Intercept) 0.65 0.16 4.08 <.001 (0.33, 0.95)
Juror affirmation —1.06 0.35 -2.99 .003 (=1.77, —0.33)
Juror affirmation X Defendant affirmation —1.88 0.71 —2.65 .008 (=3.26, —0.42)

Note: Predictor vatiables include a centred dummy variable denoting mock-juror choice of the affirmation; and the interaction of this variable with a
centred dummy denoting defendant choice of the affirmation.

*r=10,000 bootstrapped regressions, bias-corrected and accelerated (BCa) 95% confidence intervals (CI).

5.0 1

§ 257 Defendant's

= Declaration

fo_’ Choice

[0

9: 0.0 |:_ ! D Affirmation

%

3 . Oath
2.5

Affirmation Oath
Juror's Declaration Choice

FIGURE 6  Study 3: Mock juror perception of defendant's guilt as a function of defendant declaration choice and mock
juror declaration choice. Noze: 1. Exrror bars are BCa 95% confidence intervals (CI) based on 10,000 resamples. 2. The range of the
vertical axis is set as per the recommendations of Witt (2019).

on mock-juror declaration choice and defendant declaration choice separately for each of these subsets. For
low-authoritarian jurors, there was no interaction between defendant declaration choice and mock-juror declaration
choice, but for high-authoritarian jurors this interaction was highly significant (p =.003). High-authoritarian
jurors who themselves swore an oath perceived defendants who affirmed as guiltier than defendants who
swore (p<.001), while high-authoritarian jurors who themselves affirmed did not discriminate between
defendants who swore versus affirmed (p =.66; see Figure 7).

GENERAL DISCUSSION

The notion that belief in God is a precondition for morality has a long history, having been articulated
through the ages by philosophers, novelists and politicians (McKay & Whitehouse, 2015). George Wash-
ington, for instance, cautioned in his farewell address against “indulg|ing] the supposition that morality
can be maintained without religion” (Avlon, 2017, p. 151). Moral prejudice against atheists continues to

0//:5d1y) SUORIPUOD PUe SWB | 38U} 88S *[£202/90/0T ] U0 AiqIT8uljuO A8|IM ‘AISRAIIN PUNIg AQ TSOZT dof/TTTT OT/I0p/L0D A8 1M Atiq U1 IUO"gNyaASdsda)//Sdny Wwoly papeojumoq ‘0 ‘S62810e

o hol

-pue:

85UBD17 SUOWILLIOD 9AIER1D a|qedi|dde ay Aq peusenob afe sapile YO ‘8sn Jo sajni 10) Areiqi auljuO A8|1m uo (suonipt



‘SO HELP ME GOD’ 19
Low Authoritarianism High Authoritarianism
5.0

c 1
O 251 ! Defendant's
kY : T Declaration
Q Choice
s ) : |_-
O 0.0 : |:| Affirmation
5 . Oath
O]

-2.54

Affirmation Oath Affirmation Oath
Juror's Declaration Choice

FIGURE 7 Study 3: High— and low—authoritatian jurors' perceptions of defendant's guilt as a function of defendant
declaration choice and mock juror declaration choice. Noze: 1. Error bars are BCa 95% confidence intervals (CI) based on 10,000
resamples. 2. The range of the vertical axis is set as per the recommendations of Witt (2019).

be freely expressed by those occupying,'” or seeking to occupy,® the wortld's highest office, and 40% of
American voters admit they would not vote for an otherwise well-qualified presidential candidate if he or
she were an atheist (McCarthy, 2019). Though the right to decline to swear an oath is enshrined in the US
Constitution, in US history only a single president, Franklin Pierce, has chosen to affirm rather than swear
when being administered the presidential oath of office.”!

The US presidency is, however, a rather rarefied domain. In the present studies, we explored the
potential for discrimination against atheists in a situation many ordinary citizens will face: the courtroom.
Our primary aim was to investigate whether the type of legal declaration (religious vs. secular) made by
trial defendants could affect their prospects for justice. In particular, might defendants who opt to swear
an oath when giving evidence enjoy more favourable judgements and outcomes than those who choose
to affirm?

One objection we have faced repeatedly when suggesting that the oath/affirmation distinction could
bias legal decisions is that affirming may not be a sign of religious disbelief, because some witnesses
(e.g. Quakers) affirm for religious reasons. However, Study 1 indicated — and Study 3 confirmed — that
witnesses who choose to swear an oath are, on average, far more religious than those who choose to
affirm. Notwithstanding the historical origins of the affirmation, therefore, the affirmation appears to
be a reliable signal of religious disbelief — and is perceived as such. Given prevailing negative media
portrayals of religious disbelievers (van der Veen & Bleich, 2021), coupled with cross-cultural evidence of
moral prejudice against them (Gervais et al., 2017; cf. Moon et al., 2021), this finding should be cause for
some concern. But do jurors actually discriminate against defendants who choose to affirm?

While the results of Study 2 suggested that they do, this study employed a very sparse vignette,
with the information about the hypothetical defendant's chosen declaration being highly salient. Data
from a more elaborate and ecologically valid paradigm were needed to better approximate the real-world

191 don't know that atheists should be considered citizens, nor should they be considered patriots. This is one nation under God” ~ George H. W.
Bush (Krassner, 2008).

2“Any president who doesn't begin every day on his knees isn't fit to be commander in chief of this country” ~ Senator Ted Cruz of Texas,
Republican presidential candidate (Lopez, 2015).

*Pierce did not choose to affirm because he was an atheist, but because he believed the recent death of his son was a punishment for his sins
(Vinciguerra, 1985). Herbert Hoover, a Quaker, is often reported as having chosen to affirm rather than swear, but newsreel of his inauguration
disproves this (Bendat, 2012).
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influence of declaration choice. This is what we sought to provide in our main study, Study 3. We
produced an engaging, audiovisual adaptation of a well-established trial transcript and recruited partic-
ipants to act as mock jurors. In one between-subjects version of the trial, the defendant chose to swear
an oath, in the other he chose to affirm. Our jurors were themselves required to declare their intentions
to try the defendant in good faith, by swearing or affirming to supply a true verdict according to the
evidence.

Opverall, the defendant was not considered guiltier when choosing to affirm rather than swear (although
this result approached significance when jurors who failed the question about the defendant's declaration
were excluded), nor did mock-juror belief in God moderate this effect. However, jurors who themselves
swore an oath did discriminate against the affirming defendant. How can we explain this? Although these
jurors reported a much stronger belief in God than jurors who affirmed, belief in God per se does not
seem to be behind this effect, because there was no significant interaction between the defendant's chosen
declaration and mock-juror belief in God with respect to juror verdicts or perceptions of the defend-
ant's guilt. Of course, we did find such an interaction in Study 2 — the higher the observer's belief in
God in that study, the guiltier they perceived affirming defendants to be — but the vignette we used there
was very sparse, and it may be that the effect of juror belief in God is negligible when more contextual
details are available to jurors. At the same time, that jurors who themselves swore an oath discriminated
against affirming defendants does not seem to be a matter of simple in-group bias (i.e. jurors favouring
defendants who chose the same declaration they did, whichever declaration it was), because jurors who
themselves affirmed did not favour defendants who affirmed.

Our exploratory analyses with authoritarianism shed some light here, as these indicated that the juror
bias in our sample was specific to high-authoritarian jurors. Among other characteristics, the authoritarian
mindset is classically conceived as prejudicial and punitive (Bizumic & Duckitt, 2018), qualities certainly
borne out by our Study 3 data. In addition, an integral subdimension of the authoritarian personality
is Traditionalism. It may be that many high-authoritarian jurors consider the oath the traditional (and
therefore correct) declaration to choose, and view with suspicion those who instead choose to affirm. In
Study 1, 15% of participants who chose the oath reported doing so because they saw it as the more “tradi-
tional” alternative (cf. 0% of participants who chose the affirmation; for full details see the Supporting
Information).

Real-world implications

Whatever the underlying mechanism, that a subset of jurors discriminate against defendants who affirm
is cause for concern. The effect is only small (the winning model from our model comparison explained
only about 1% of the variance in guilt perceptions), but recent authors (Funder & Ozer, 2019; Gé6tz
et al., 2022; cf. Anvari et al., 2022) have highlighted how small effects can have substantial consequences,
particularly when considered at scale and over long time periods. In this spirit, we briefly consider the
real-world implications of our findings.

In 2011, 12,152 defendants were convicted by juries in the Crown Court in England and Wales,
while 5757 were acquitted by jury verdict (Ministry of Justice, 2012). How many of the 12,152 convicted
defendants might have been acquitted if there had been no jurors biased against the affirmation?

Among numerous other uncertainties in this exercise, one prominent unknown is how jury delib-
eration might interact with individual juror biases. On the one hand, juries may evince “wisdom”
(Galton, 1907; Surowiecki, 2005), such that the collective context nullifies individual biases. On the other
hand, it could be that the collective jury context actually amplifies individual biases (Lynch & Haney, 2009%;
Sulik et al., 2021). For the sake of argument, we assume that deliberation has no systematic effect, and we

“Lynch and Haney (2009) found that jury deliberation exacerbated the tendency of white mock jurors to disproportionately sentence black defendants
to death.
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treat trial verdicts as rendered by single jurors rather than by juries of twelve. We additionally assume that
50% of defendants in real trials swear and 50% affirm.?

If none of the 12,152 convicted defendants had been tried by biased (i.e. oath-taking) jurors, we could
conclude that 6076 of the defendants (half of 12,152) had chosen the oath and 6076 the affirmation.
If all convicted defendants had been tried by oath-taking jurors, however, we can estimate — using our
finding of juror bias in Study 3 — that 5665 of the convicted defendants had chosen the oath and 6487
the affirmation, in which case bias against affirming defendants would have resulted in 822 additional
convictions in the space of a single year. Given that not all jurors are biased, the true number of additional
convictions will be substantially less (maybe half this figure if we assume 50% of jurors in real trials are

oath-takers), but still potentially in the hundreds every year.?

CONCLUSION

In a 2001 review of the criminal courts of England and Wales, Lord Justice Auld recommended that the
witness's oath and affirmation be replaced by a solemn promise to tell the truth (Auld, 2001), a proposal
that provoked protests from church leaders (MacCallum, 2001). In 2013 a proposal to abolish the oath in
English and Welsh courts was debated and rejected by the Magistrates' Association (Pigott, 2013). Pethaps
ironically, opponents of the proposal — again, including religious leaders — argued that the oath should
be retained because it strengthens the value of witnesses' evidence. One could argue that one declara-
tion option being perceived as a stronger signal of credibility than the other is precisely why the choice
between them should be removed and the oath should be abolished (McKay & Davis, 2017).%° Otherwise,
non-religious defendants who choose to affirm, rather than “tell a lie” and swear an oath in bad faith,
may be taking a risk — “subjecting themselves to a disability”, in the words of Justice Scott. Ultimately,
continued use of the oath may make justice more difficult to obtain for those who are unwilling to swear
by a God they do not believe in.
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