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Examination of the Predictive Validity of
Bar Exam Outcomes on Lawyering
Effectiveness
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Jenny S. Kwon*, Sara Gordon®, Dean Gould®,
Fletcher S. Hiigel’, Leah Chan Grinvald®, David Faigman®

ABSTRACT

How well does bar exam performance, on the whole, predict lawyering
effectiveness? Is performance on some components of the bar exam more
predictive? The current study, the first of its kind to measure the relationship
between bar exam scores and a new lawyer’s effectiveness, evaluates these
questions by combining three unique datasets—bar results from the State Bar of
Nevada, a survey of recently admitted lawyers, and a survey of supervisors, peers,

and judges who were asked to evaluate the effectiveness of recently-admitted
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lawyers. We find that performance on both the Multistate Bar Examination
(MBE) and essay components of the Nevada Bar have little relationship with the
assessed lawyering effectiveness of new lawyers, calling into question the

usefulness of these tests.

INTRODUCTION

All jurisdictions in the United States require law school graduates to pass a
bar examination before being licensed to practice, except Wisconsin.!? The stated
purpose of these exams is to help ensure that only individuals who possess
minimum competence to practice law are granted licenses to do so. Bar exams are
thus broadly understood as protecting the public from incompetent lawyers. Given
this purpose, the primary utility of bar exams should depend on whether exam
scores distinguish the competent from the incompetent. Yet, for many people who
have taken a bar exam and then practiced law, the relationship between scores and
competence appears weak.

Bar exams principally test memorization of legal doctrine, procedural
knowledge, analytical reasoning, essay writing, and time management. Although
these skills are related to law practice, they are but a small part of what it means

to be a competent attorney.

10 Wisconsin does not require a bar exam for graduates of either law school in the state: University
of Wisconsin Law School and Marquette University Law School. Law school graduates from
other states wanting to practice law in Wisconsin must pass the Wisconsin Bar Exam, have passed
one in a state with which it has an agreement of reciprocity, or be granted admission on proof of
practice.



The bar exam also involves, to some degree, assessing test-taking abilities,
but these are not requisite skills for being a competent attorney. Although test-
taking strategies can be (and often are) taught, some individuals seem to be
innately better at taking tests—no matter whether this can be attributed to genetic
or environmental factors, or some combination of the two (Plomin, 2023; Plomin
et al., 2014; Wadsworth et al., 2002).

Despite their widespread use, the key question of whether bar exams are
useful indicators of minimum competence has never been tested, a void this study
helps to fill. In the absence of more relevant evidence, proponents of bar exams
point out that scores are highly correlated with law school grades and even LSAT
scores (Anderson & Muller, 2019; Austin et al., 2017; Kuehn & Moss, 2019). But
comparing LSAT scores and law school grades with bar exam scores merely
indicates a relationship between test-taking abilities and academic performance,
with the latter also largely related to test-taking abilities. Such comparisons are
not conclusive of whether scores are measuring lawyering effectiveness. A
comparison between performance on the bar exam and performance as an early
career lawyer would be most relevant to the issue of effectiveness.

Recognizing the primacy of this comparison, our multi-institutional
collaboration was designed to be the first study to assess the relationship between

bar exam scores and lawyering effectiveness.!! The multifaceted nature of the

' This study is a collaboration between the State Bar of Nevada, the Nevada Supreme Court,
AccessLex Institute, and the law schools of University of Nevada, Las Vegas and University of
California College of the Law, San Francisco (formerly UC Hastings).



collaboration meant that we had access to critical data, including candidates’
scores on the Nevada bar exam from 2014 through February 2020, as well as the
capacity to analyze the data and interpret the findings. Additionally, we were the
first researcher team granted permission by Professors Marjorie Schultz and
Sheldon Zedeck to use their innovative instruments for measuring lawyering
skills—developed over decades of researching this issue. In the end, we had
access to the raw data of bar exam performance to which we could compare

validated criteria for lawyering effectiveness.

COMPONENTS OF THE BAR EXAM

The bar exam varies by jurisdiction within the U.S; however, nearly all
include the Multistate Bar Examination (MBE), which was first administered in
1972 in just two jurisdictions (Missouri and North Dakota). Developed by the
National Council of Bar Examiners (NCBE), the MBE is a six-hour multiple-
choice exam, comprising 200 multiple-choice questions on subjects that are
typically taught to law students in their first year of law school.

In 2011, the NCBE launched the Uniform Bar Examination (UBE), which
consists of the MBE, the Multistate Essay Examination (MEE), and the Multistate
Performance Test (MPT). The MEE comprises six, 30-minute essay questions
based on content similar to that which is tested on the MBE. The primary
distinction between the MBE and the MEE is that the latter requires the examinee

to demonstrate a level of ability to communicate effectively in writing.



The MPT comprises two, 90-minute essays that are intended to assess a
student’s ability to “practice law.” The objective of these questions is to evaluate
an examinee’s ability to accomplish tasks typical of those performed by beginning
lawyers. Unlike the MBE and the MEE, the MPT is not intended as a test of
substantive knowledge.

The UBE is uniformly administered across the 40 jurisdictions that have
adopted it; however, some jurisdictions may also administer additional
jurisdiction-specific components. !?

There are two possible bar exam performance outcomes: candidates either
pass or they fail. The jurisdiction’s “cut score” or minimum passing score
distinguishes the two outcomes. Candidates who score at or above the cut score
pass the exam and those who score below fail the exam. These cut scores are
determined as a matter of policy within jurisdictions; they are most typically
reflections of values rather than the products of technically rigorous methods. As
a result, there is considerable diversity in cut scores nationally, even among UBE
jurisdictions (NCBE, 2022).'3 '* This means that cut scores are subject to
considerable discussion and debate within the legal profession and the legal

academy (cf. Winick et al., 2020a, 2020b).

12 UBE scores are “portable,” meaning that examinees may transfer scores between UBE
jurisdictions in seeking bar admission (NCBE, 2022).

13 As of January 2023, the lowest minimum passing UBE score is 260 and the highest is 280.

14 This inconsistency in cut scores across UBE jurisdictions can affect the portability of exam
scores. An examinee with a passing score in one jurisdiction may not be able to transfer their score
to a jurisdiction with a higher cut score. Alternatively, an examinee that fails the bar exam in one
jurisdiction can transfer their score to a jurisdiction with a lower cut score.



Some commentators argue that cut scores are set too high, resulting in
minimally competent bar candidates being excluded from the practice (Howarth
2017; cf. Merritt, 2000; Rosin, 2008; Winick et al., 2020a, 2020b). Others argue
that cut scores should be maintained at current levels (Anderson and Muller,
2017; cf. Kinsler, 2017; and Patton, 2020). Another thread of commentary regards
the variability in cut scores, with some critics asserting that a nationally uniform
score is needed, while others see the diversity of cut scores as reflections of
jurisdiction-specific needs and contexts (Howarth, 2017; Rosin, 2008). These
arguments assume that the bar exam does indeed predict lawyering effectiveness
or minimum competence—yet this has never been validated. Prior to discussing
what cut score makes the most sense and for whom, it is imperative to understand

whether the exam itself predicts whether a lawyer will be effective or ineffective.

The Nevada Bar Exam

Nevada’s approach to the bar exam is distinctive. The State Bar of Nevada
has not adopted the UBE but, during the study period, it made use of the MBE
and MPT as two components of its bar exam.'” In place of the MEE, Nevada
administers its own jurisdiction-specific seven-question essay examination. Until

2020, these essay scores were scaled to the MBE and then combined to determine

15 The Nevada Supreme Court has suspended use of the MBE for several consecutive
administrations as a result of the COVID-19 pandemic (https:/nvbar.org/july-2022-bar-exam-
modified-to-exclude-mbe/). The Nevada Supreme Court has now ordered that the MBE be used as
a knowledge exam and not used to scale the essay questions and the Nevada Performance Test
(NPT) essay scores. Beginning in 2020, the Nevada Supreme court replaced the MPT component
of the bar exam with the NPT, which are a set of practice based essay prompts created by and
scored based on a Nevada-created rubric.



an examinee’s total bar score and, ultimately, whether they passed (the scaled
score was above the cut score) or failed (the scaled score was below the cut point)
the exam.!® The essay examination includes a question on legal ethics, in addition

to those topics also tested by the MBE.

ASSESSING LAWYERING EFFECTIVENESS

The concept of lawyering skills or effectiveness is distinct from minimum
competence. Minimum competence is merely a skill floor for entry-level lawyers
(Kane, 2009). Its possession is expressed as a yes/no binary. Lawyering
effectiveness, however, involves levels or degrees. There are gradations to
effectiveness, with some lawyers presumably being more effective than others.
Only a few studies have attempted to predict lawyer effectiveness, largely due to
the difficulty in developing objective criteria by which effectiveness can be
measured (Shultz & Zedeck, 2011). Beginning in the 1970s, researchers began
cataloging the skills and knowledge necessary for effective lawyering, primarily
by surveying practicing lawyers about the skills they valued as important for their
work (Benthall-Nietzel, 1974; Schwartz, 1973).

Schwartz (1973) surveyed 1,200 California attorneys, asking them to rate
the importance of fifteen skills that he had previously identified through

interviews with lawyers. More than half of the responding attorneys viewed

16 In Nevada, and in virtually every jurisdiction, scaling is used to minimize the risk that
examinees are unfairly penalized by variation in exam difficulty or grader leniency. The procedure
involves standardizing, separately, the distribution of the MBE and essay scores around its mean
with a standard deviation of one. Each examinee’s score in standard deviation units is then
multiplied by the standard deviation of the scaled MBE scores in the jurisdiction (Case, 2006).



“Analyzing cases,” “Legal research,” “Knowledge of substantive law,”
“Investigating facts of client’s case,” and “Counseling clients” as essential skills,
while “Memorizing legal concepts” was ranked the least essential. Benthall-
Nietzel (1974) found similar results when she administered a survey based on
Schwartz’s questions to 959 Kentucky lawyers, with “Knowledge of statutory law
subjects,” “Understanding human behavior,” “Organizing facts,” and “Self-
confidence” ranking as most important, and “Memorizing legal concepts” ranking
as the least important. Notably, in both studies the surveyed lawyers distinguished
between knowledge of the law and memorization of the law (Merritt & Cornett,
2020). Both studies also found some variation in skills rankings depending on the
lawyer’s specialization, practice setting, and years of experience (Benthall-
Nietzel, 1974; Schwartz, 1973).

Baird et al. (1979) took a different approach in determining which skills
lawyers consider important. The researchers sent questionnaires to organizations
employing large numbers of lawyers (e.g., law firms, government agencies,
Fortune 500 companies) asking them about their performance evaluation practices
and requesting that the organizations submit copies of their evaluation forms.
Examining these forms, the researchers identified the 20 most commonly rated
characteristics. These traits are listed in the third column of Table 1.

In response to public perception that there was a “gap” between the skills
taught in law school and those needed for legal practice, the American Bar
Association Section of Legal Education and Admissions to the Bar formed a task

force to identify those skills (ABA, 1992). The resulting report, commonly called



the “MacCrate Report,” after the task force’s chair, identified ten “fundamental
lawyering skills” (see the fourth column in Table 1).

Since the purpose of the bar exam is to test for minimum competence to
practice law, state bars and related organizations have also studied what skills and
knowledge are necessary for lawyers (Merritt & Cornett, 2020; National
Conference of Bar Examiners, 2012; NCBE, 2022; State Bar of California, 2020).
The State Bar of California (2020), for example, administered surveys to 16,190
licensed attorneys in the state asking them about the frequency and criticality of
the tasks and legal knowledge they encounter in their daily work. They utilized
both traditional surveys and experiential sampling method surveys, where emails
were sent to participants at random times throughout the day asking them to
categorize the work they were doing at that moment. This technique identified six
different competencies (see the final column in Table 1).

The most comprehensive effort to catalog effective lawyering skills came
from Shultz and Zedeck (2011). Noting that previous research on lawyering skills
gave scant attention to determining the best methods for evaluating them, the
researchers sought to create an assessment instrument using a behaviorally
anchored rating scale (BARS) methodology. Beginning with interviews and focus
groups with faculty, students, and alumni of UC Berkeley School of Law, Shultz
and Zedeck identified 26 lawyering effectiveness factors (which they grouped into
eight thematic categories; see Box 1), along with hundreds of behavioral
examples to illustrate how a lawyer would demonstrate various levels of

performance within each factor. Shultz and Zedeck then asked 9,555 law school



alumni to review the examples and indicate the extent to which they aligned with

each performance level of each skill, finding general agreement between the

accuracy of the examples and the levels of lawyering effectiveness they

represented. These 26 factors were then validated through a series of surveys of

1,418 law school alumni and ratings of those alumni that were provided by

supervisors and peers.

INTELLECTUAL AND COGNITIVE

=  Analysis & Reasoning

= Creativity/Innovation

=  Problem Solving

= Practical Judgment
RESEARCH & GATHERING

= Researching the Law
=  Fact Finding
=  Questioning & Interviewing

COMMUNICATIONS
= Writing
=  Speaking

= Listening

PLANNING & ORGANIZING

= Strategic Planning

=  Organizing and Managing One’s Own
Work

»  Organizing and Managing Others

CLIENT & BUSINESS RELATIONS -

ENTREPRENEURSHIP

= Networking & Business Development

= Providing Advice & Counsel & Building
Relationships with Clients

CHARACTER

Passion & Engagement

Diligence

Integrity/Honesty

Stress Management

Community Involvement & Service
Self-Development

WORKING WITH OTHERS

= Developing Relationships within the
Legal Profession

= Evaluation, Development & Mentoring

CONFLICT RESOLUTION
= Negotiation Skills

= Able to see the World through the Eyes of

Others

Box 1. Shultz and Zedeck’s (2011) 26 Lawyer Effectiveness Factors by 8

Thematic Categories

Several of these noncognitive skills are also found in major statements of

the legal profession’s values and aims, such as the MacCrate Report (American

Bar Association, Section of Legal Education and Admissions to the Bar, 1992).

10



Table 1 below compares the complete list of Shultz and Zedeck’s lawyering skills
attributes to those of Baird et al. (1979), the MacCrate Report (1992), and the

State Bar of California (2020).

Shultz &  Baird et MacCrate  State Bar
Zedeck al. Report of CA

Skill

Advising & Counseling/Building Client Relationships

Communication
Influencing & Advocating
Writing
Speaking
Listening
Research & Information Gathering
Researching the Law
Fact Finding
Questioning and Interviewing
Analysis & Reasoning
Planning & Organizing
Organizing One's Own Work
Organizing and Managing Others
Strategic Planning

Creativity/Innovation

Diligence

BN

Integrity/Honesty

Negotiation

Passion & Engagement

Practical Judgment

YA AYAYAYATNAS
<

Problem Solving

Relationships with Community/
Community Service

Self/Professional Development

Developing Others

Developing Relationships within Legal Profession

Empathy

Networking & Business Development

IR LN LN AN E N AN

Stress Management

Initiative & Independence v

11



Knowledge of the Law v

Legal Drafting v

Litigation & Alternative Dispute-Resolution
Procedures v v

Quantity of Work

Relationships within Organization

Responsibility, Dependability, & Reliability

I ENE NN

Speed, Efficiency, & Timeliness

Total® 26 20 10 6

Table 1. Comparison of Schultz and Zedeck Lawyering Skills Attributes

Note. Dark gray shading indicates a skill was identified in all four reports; medium gray, agreement
across three reports; light gray, agreement across two reports; no shading, no agreement across
reports.

2 Denotes that the report does not explicitly list this skill but does include one of the skills identified
within the category. For example, the MacCrate Report does not list Research and Information
Gathering, but it does identify two of the skills within the category: Researching the Law and Fact
Finding. ® Total does not include those checkmarks demarked with a.

The Relationship Between the Bar Exam and Lawyer Outcomes

Although Shultz and Zedeck (2011) examined the relationship between
lawyer effectiveness and law school admission criteria, similar studies have not
been performed on the former’s relationship with bar examination scores. Instead,
much of the research to date has been on the bar exam and lawyer ineffectiveness,
primarily by examining rates of attorney discipline (e.g., suspension and
disbarment; Anderson & Muller, 2019; Kinsler, 2017; Patton, 2020). Kinsler
(2017), for example, studied disciplinary data for 7,256 practicing attorneys in
Tennessee and found that lawyers who passed the bar exam on their second
attempt were twice as likely to be disciplined as those who passed on their first.
There are significant limitations to the use of lawyer discipline as proxy for

lawyer effectiveness (or ineffectiveness), however. Firstly, rates of lawyer

12



discipline are exceedingly low. In 2019, approximately one-quarter of one percent
of all barred attorneys in the United States were disciplined for unethical
conduct—and only one fifth of those who were disciplined were ultimately
disbarred (ABA, 2022a). Thus, using lawyer discipline as a measure of
effectiveness yields only the blunt conclusion that virtually all lawyers are
sufficiently competent (or lucky) enough to not face professional sanctions. But
surely there are varying levels of effectiveness even among undisciplined lawyers.
This level of granularity is not available in lawyer discipline data. A lawyer is
either publicly disciplined or is not.

Secondly, using lawyer discipline requires that equal weight be assigned
to each instance of discipline, regardless of its relevance to the type of knowledge
or skill tested on bar exams. Consider two hypothetical lawyers who are publicly
disciplined for their conduct: Lawyer A is disciplined for failure to keep multiple
clients informed about their cases and Lawyer B is disciplined for negligent
failure to preserve client property. According to prevailing research frameworks,
both lawyers are ineffective (or incompetent) to some degree. The violation
committed by Lawyer A, however, may more accurately reflect poor
communication skills (a skill not tested on the bar exam) rather than a lack of
legal knowledge. Thus, the theoretical link between the exam and the outcome is
tenuous. Moreover, focusing on the #ypes of discipline imposed on different
lawyers adds no useful nuance. If both hypothetical lawyers are suspended from
the practice, prevailing research frameworks will once again treat them the same,

even though only Lawyer B has been found to lack legal knowledge.

13



Lastly, rates of lawyer discipline are unevenly distributed across
geography, practice area, gender, and race. According to the ABA, “[lJawyer
discipline rates vary significantly from state to state” (ABA, 2022a, p. 85). In
Alabama and Iowa, 1 out of every 100 lawyers received public discipline in 2019;
in the same year, the rate of discipline in Alaska and Rhode Island was 10 times
lower (ABA, 2022a). The variability in these rates undermines the reliability of
the measure. Additionally, most instances of discipline involve attorneys who are
engaged in solo or small private practice (Farkas, 2019; Levin et al, 2013). This
suggests that lawyers who serve individual clients (e.g., private practice lawyers)
are more likely to have complaints than lawyers who represent corporate or public
entities and lawyers who do not have clients at all.

Perhaps due in some part to racial and gender representation among
practice areas (National Association for Law Placement, 2022), male attorneys are
more likely to be disciplined than females (Hatamyar & Simmons, 2004).
Furthermore, the State Bar of California reported that compared to White male
attorneys, Black male attorneys in California were more likely to be placed on
probation (1.4 percent versus 0.9 percent) or disbarred (1.6 percent versus 1.0
percent), when controlling for the number of complaints (Farkas, 2019).

To better understand the relationship between bar exam scores and lawyer
effectiveness, it is necessary to examine new lawyers’ acquisition and
development of skills. We utilized assessments of skills possessed by early career
lawyers to do so. Due to its comprehensiveness (see Table 1 above) and its

widespread impact in the literature, we relied on the Shultz and Zedeck

14



framework to structure our investigation and were the first research team granted

permission by the authors to use those scales and behavioral anchors in a study.

STUDY DESIGN

Data

Our data were obtained from three sources in a three-stage process.

First, we obtained the names and contact information for those lawyers
who were admitted to the Nevada Bar between May 2014 and June 2020 and who
had not previously been admitted to a state bar in another jurisdiction.!” This
amounted to 1,414 “new lawyers.” For this group of new lawyers, we also
received MBE, MPT, Nevada subject essay, and Nevada ethics essay scores from
the Nevada State Bar.

Next, in September 2021, we contacted these 1,414 new lawyers via
email, soliciting their participation in the study. This involved directly emailing
the population of new Nevada lawyers using the survey program Qualtrics®,
asking for their consent to participate and to provide information regarding their
demographic background and current employment and specializations. In
addition, we asked them to provide contact information for two supervisors, two
peers, and one judge who would be qualified to assess their lawyering
effectiveness. We also asked them to complete an optional five-item self-

assessment of lawyering effectiveness.'®

17 Those admitted in June 2020 would have taken the bar exam in February 2020, prior to the
widespread disruptions caused by the COVID-19 outbreak.
18 These five items were a subset of the twenty-six items identified by Shultz & Zedeck (2011).

15



We received usable responses from 524 of the lawyers (hereafter referred
to as “participants”)—a response rate of 37 percent.!” An initial concern was that
study participants were systematically different from the overall pool of 1,414
lawyers. However, as shown in the first and second rows of Figure 2, there are
only modest differences between participants and nonparticipants in regard to
MBE and MPT scores (and their standard deviations) and the proportion that took
the bar exam more than once. The average MBE score differs by less than one
point, the average essay score differs by about three points, and the proportion of
those taking the bar exam more than once differs by less than four percentage
points. None of these differences are statistically significant.

Last, in October and November 2021, we contacted the participants’
supervisors, peers, and judges, as provided in their surveys. These external raters
were asked to verify their working relationship with the participant and to
evaluate the participant’s lawyering effectiveness on the 26 factors published by
Shultz and Zedeck (2011).2° Virtually all participants (470 of 524; 89.7 percent)
received at least one evaluation from a supervisor, peer, or judge, with an average

of 2.18 reviews per participant (see Figure 1).2"> 2

19 To incentivize study participation, the State Bar of Nevada offered participating new lawyers a
$10 gift card and 3 credits toward their annual Continuing Legal Education (“CLE”) requirements.
20 "Working relationship" was defined broadly as time spent time in a professional capacity
working with, observing, or otherwise interacting with the study participant in such a way that the
evaluator had first-hand experience/knowledge of the participants professional abilities and skills.
21 For supervisors, 29 percent received two supervisor reviews, 45 percent received one, and 26
percent received zero; for peers, 22 percent received two, 43 percent received one, and 35 percent
received zero; and for judges, 29 percent received one.

22 Some evaluators provided assessments for multiple study participants. This was most notable
among judge evaluators.

16
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Figure 1. Distribution of Evaluations Received
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Lawvyers solicited for

Non-participants (i = 901)

Avg MBE score (SD) = 148.0 (10.7)

icipati —
pmf“lpfffn Avg Essay score (SD) = 714.9 (41.6)
(n= ) Multiple takers (ves) = 19.2%
Participants (n = 524)
Avg MBE score (SD) = 148.9 (10.8)
Avg Essay score (SD)=711.5 (38.2)
Multiple takers (yes) = 15.7%
| !
Participants with at least one Participants who provided
external evaluation self-assessment
(n=470) (n=460)

' !
Participants with one Participants with one peer
supervisor evaluation evaluation

(n=227) n=221)
Participants with two Participants with two peer
supervisor evaluations evaluations

(n=150) (n=111)

Y
Participants with one judge
evaluation
(n=149)

Figure 2. Flow Chart of Study Participation

Measuring Lawyering Effectiveness
Self-assessment
Study participants were asked to self-assess their abilities across five key

arcas:

18



e Ability to use analytical skills, logic, and reasoning to approach problems
and to formulate conclusions and advice.

e Understanding of legal concepts and utilizing sources and strategies to
identify issues and derive solutions.

e Ability to identify relevant facts and issues in a case.

e Ability to generate well-organized methods and work products.

e Ability to write clearly, efficiently, and persuasively.

Each question included a 1-5-point scale, with half-point increments, and an
accompanying list of behavioral anchors (examples of behaviors and activity that
demonstrate each level along the scale). These behavioral anchors were adapted
from those Shultz and Zedeck (2011) created, utilized, and tested.

We elected to limit the number of self-assessment items due to concerns
that a long assessment would damper study participation, especially given the
sensitive nature of the information being asked of participants and the duration of
the survey. Thus, we selected what we identified as the five (of Shultz and
Zedeck’s 26 skills) most broadly relevant and applicable questions across the
diverse range of practice areas.

Responses to the self-assessment were not required yet 460 of the 524
participants (88 percent) answered at least one of the self-evaluation items. Of
these 460 participants, 444 (85 percent) answered all five questions. And of the 16
participants that did not answer all of the questions, one answered two questions,

one answered three questions, and 14 answered four questions. For each

19



participant, we calculated their average self-assessment rating. As shown in
Figure 3, 91 percent of the 460 participants had average self-assessment ratings
between 3.0 and 5.0 points. Across the 460 participants, the mean self-assessment
rating was 4.20 (SD = 0.43), with a minimum of 2.5 and a maximum of 5.0 (see

Table A.2.1).

Average Self-Evaluation

150 200

50

Number of Lawyers
100
|

Self-Evaluation Score
Figure 3. Overall Self-Evaluation of Lawyering Effectiveness Average
Each of the five items has a positive and statistically significant
relationship with the others, meaning new lawyers who rated themselves highly

on one factor tended to also rate themselves highly on others. Table 3 displays the

intercorrelations among the five items on the self-evaluation.

20



Item 1 2 3 4 5

1 — Intellectual & Cognitive 1.00

2 — Knowledge of the Law 0.54 1.00

3 — Research & Info-Gathering 044 044 1.00

4 — Planning & Organizing 041 041 042 1.00

5 — Communications 0.54 040 036 042 1.00

Table 3. Self-Evaluation Intercorrelations

Note. Responses to these items were on a 1-5 scale. Pearson’s » shown. All correlations
are calculated from pairwise complete observations and are statistically significant, p <
0.01.

Although each of the five items capture different skill constructs, we
decided to combine them into one composite variable. This was done to reduce
the number of analyses and #-tests performed, which can result in the multiple
comparisons problem.?* We performed principal components factor analysis to
test whether this approach was appropriate. As shown in Table A.3.1, the results
from this analysis supported our decision: One clear factor was revealed in which
each of the five components had a factor loading greater than 0.4 in absolute
value (in fact, all had positive loadings).?* This suggested that the five individual

items capture our underlying variable of interest—lawyering effectiveness.

23 The more probability tests are conducted, the greater the chances of Type I error, or the
likelihood of finding a statistically significant result that is due to chance.

24 We also examined the five self-evaluation items using exploratory and confirmatory factor
analysis to see if one latent variable (or factor) predicted the different constructs. Using
exploratory techniques, we found that all five items acceptably loaded onto one factor. We
confirmed this was accurate by conducting a confirmatory factor analysis, in which all items were
all significantly predicted by one higher order factor. However, when compared to regression
models that used: 1. Individual self-evaluation items as outcomes or 2. The average self-evaluation
score as the outcome, the factor analysis approach was not a significant improvement in the
explanatory power of MBE scores for self-evaluation. Thus, the composite variable of self-
evaluation was the most efficient choice for analyses.

21



External Reviewers

Each supervisor, peer, and judge identified by the study participants was
asked to provide an evaluation using a uniform 26-item battery.?> These 26 items
corresponded to those skills identified and validated by Shultz and Zedeck, which
they categorized by theme (see Box 1 above).2¢ Each item included a set of
behavioral anchors (also developed by Shultz and Zedeck) that describe how a

lawyer demonstrates each level of the rating scale (see Box 2).

25 In addition, evaluators were asked to provide demographic and background information,
including that related to their working relationship with the participant.

26 Shultz and Zedeck (2011) did not utilize factor analysis in order to define these thematic
categories.
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Which score best represents ${e://Field/new_lawyer_first_name}'s ability to use analytical
skills, logic, and reasoning to approach problems and to formulate conclusions and
advice?

Ok \
This attorney takes in a great deal of information and is able to synthesize and refine it so
that it is organized and clear.

L

e
This attorney surveys and tests out various bodies of law, theories and analogies when

deciding how to approach a new or especially difficult problem.

O ’
[ n B

When there are multiple issues, this attorney imposes a hierarchical order on them,
deciding which are most important, which are potentially significant, and which should be

minimized or discarded.

s N
This attorney addresses the legal issues in a case by determining the potential legal

positions, the authority for each and the outcome desired.

®- ’
: : : N

This attorney figures out what answer he/she (or the client) wants and works back from

that, looking only for arguments and authority that support that outcome, and trying to fit
the facts and law to the desired result.

@\ ¥

This attorney makes liberal use of his/her organization's brief bank of formula driven, pre-
written briefs (or of standard contract forms); cuts and pastes the facts of his/her current
case into the form and ignores small differences between issues or facts in his/her case
and those in the model.

- 2

@ _

Box 2. Example of Rating Scale and Behavioral Anchors

As shown in Table 4, there is clear variation in score averages across the
eight skills themes as well as across the different types of raters. 2’ Supervisors

rated the participants lower than peers and judges across all eight categories.

27 Although study participants were not given the full battery of 26 skills, they were given a subset
of 5 of these items, each of which falls under one of the 8 categories. Thus, we are able to compare
participants’ self-evaluations to the average scores they received from supervisors, peers, and
judges for these 5 common items.
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Moreover, it is noteworthy that the average self-assessment was 4.20 —lower

than any of the external reviewers. Thus, it appears reasonable that self-evaluation

responses are not overly inflated.

Category Supervisor(s) Peer(s) Judge Self

Intellectual & Cognitive Factors 4.20 4.39 4.32 4.29
Research & Info Gathering 4.22 4.35 4.29 4.08
Communications 4.14 431 4.36 4.29
Planning & Organizing 4.14 4.32 4.36 4.22
Conflict Resolution 4.20 4.37 4.34 -2
Client & Business Relationships 4.16 4.39 4.41 4.11
Working with Others 4.33 4.47 4.63 -
Character 4.35 4.47 4.49 2
Overall 4.22 4.38 4.38 4.20

Table 4. Average Evaluations from External Evaluators and Self-Evaluations

2 Participants were not given self-assessment items related to this skill.

As shown in Table 5, each skill category has a positive and statistically

significant relationship with the others, meaning a reviewer who rated a

participant highly in one area tended to rate them highly on the others as well.

Relative to the self-evaluation scores, the intercorrelations for external reviewers

are considerably stronger. This trend suggests that each of the skill categories

captures the same underlying dimension—lawyering effectiveness.
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Thematic Category 1 2 3 4 5 6 7 8

1 - Intellectual & Cognitive 1.00

2 - Research & Info Gathering 0.86 1.00

3 - Communications 0.89 0.84 1.00

4 - Planning & Organizing 0.82 0.77 0.82 1.00

5 - Conflict Resolution 0.76 0.73 0.78 0.73 1.00

6 - Client & Business Rel. 0.63 0.60 0.67 0.71 0.62 1.00

7 - Working with Others 0.59 0.57 0.63 0.66 0.68 0.61 1.00

8 - Character 0.78 0.72 0.77 0.81 0.70 0.70 0.70 1.00

Table 5. External Evaluations Intercorrelations

Note. Responses to these items were on a 1-5 scale. Pearson’s r shown. All correlations are calculated
from pairwise complete observations of averages across all external evaluators and are statistically
significant, p <0.01.

As with the self-evaluation scores, we examined whether these items
could be combined into fewer latent variables. The differences in average ratings
across the eight skill categories by evaluator type suggests that it might be prudent
to avoid combining the scores from the supervisors, peers, and judges into one
average score. To test this possibility, we assessed the intercorrelations between
the self-evaluations and the external evaluations.

Table 6 displays the correlations between the self-evaluation and the
overall supervisor, peer, and judge evaluations, both overall and by each thematic
category. Each of the evaluation types has only a modest positive and statistically
significant relationship with the others. These relatively low intercorrelations
among raters could suggest real divergence in perceptions as well as differences
in response styles among the three types of raters. With respect to response styles,
each of the raters may differ in their interpretation of the wording in individual

questions, or the extent to which they strictly apply the behavioral anchors when
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choosing a rating. Additionally, supervisors, peers, and judges likely vary in the
depth of their experiences with participants across the eight thematic categories.
These differences provide additional support to our decision to present separate
models and results for each rater type.

We next assessed whether we could combine these variables in order to
have one average score for each category of external reviewer. Our results from
factor analysis suggested that this approach would best represent the variance in
ratings (see Table A.3.2 in the Appendix). We found that all 26 items loaded onto
one factor for each type of reviewer. This echoed our earlier finding regarding
self-evaluation ratings; taken collectively, all items measure one overall latent
factor—lawyering effectiveness. Principal components analysis confirmed this
expectation, extracting one single factor, all with highly positive loadings on all
subscales.?® We therefore moved forward with regression analyses using average

ratings for each type of reviewer as outcome variables.

28 The first extracted factor has an eigenvalue of 15.52, suggesting it captures the variation of
roughly fifteen component subscales. The next largest extracted component has an eigenvalue of
1.29.
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Overall

Rater 1 2 3 4

1. Self 1.00

2. Supervisor 0.19* 1.00

3. Peer 0.16* 0.19* 1.00

4.Judge 0.23* 0.22* 0.22%* 1.00

Intellectual and Cognitive Factors Conflict Resolution

Rater 1 2 3 4 Rater 1 2 3 4

1. Self 1.00 1. Self -

2. Supervisor 0.10 1.00 2. Supervisor - 1.00

3. Peer 0.14* 0.18** 1.00 3. Peer - 0.18* 1.00

4.Judge 0.11 0.18 0.21 1.00 | 4. Judge - 0.13 0.21* 1.00

Research and Infoormation Gathering Client and Business Relations

Rater 1 2 3 4 Rater 1 2 3 4

1. Self 1.00 1. Self 1.00

2. Supervisor 0.08 1.00 2. Supervisor 0.22%** 1.00

3. Peer 0.14* 0.17* 1.00 3. Peer 0.23 0.12 1.00

4.Judge 0.10 0.14 0.20%* 1.00 | 4. Judge 0.21 0.29 0.16 1.00
Communication Working with Others

Rater 1 2 3 4 Rater 1 2 3 4

1. Self 1.00 1. Self -

2. Supervisor 0.19%** 1.00 2. Supervisor - 1.00

3. Peer 0.18** 0.27%*** 1.00 3. Peer - 0.10 1.00

4. Judge 0.13 0.24* 0.25% 1.00 | 4. Judge - 0.19* 0.12 1.00

Planning and Organizing Character

Rater 1 2 3 4 Rater 1 2 3 4

1. Self 1.00 1. Self -

2. Supervisor 0.09 1.00 2. Supervisor - 1.00

3. Peer 0.05 0.26%*** 1.00 3. Peer - 0.11 1.00

4.Judge .33 0.18 0.26* 1.00 | 4. Judge - 0.19 0.16 1.00

Table 6. Inter-rater Relationships Overall and for each Thematic Category

Note. Responses to these items on 1-5 scale, averaged across all included items, Pearson’s r shown. Significance level is marked by

asterisk(s). If multiple supervisors or peers replied, their scores were averaged. All correlations are calculated on all pairwise
complete observations. Conflict Resolution, Working with Others, and Character were not items included in the self-assessment.
Significance level is indicated by: *p < .05, **p <.01, ***p <.001
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Research Hypothesis
Given the purpose of the bar exam is to help ensure that only individuals

who possess minimum competence to practice law are granted licenses to do so,
we hypothesize that if it is indeed serving as prescribed, then those with higher
exam scores should be more effective lawyers. If our hypothesis is true, we would
expect our results to show some form of positive relationship, where lawyer
ratings increase as exam scores increase. However, the presence of a relationship
(even a statistically significant one) is not sufficient on its own—there should be
some evidence that the relationship has practical significance. If the results fail to
meet both criteria, this might suggest that the bar exam, at least in the case of the
early career Nevada lawyers participating in this study, is not serving as

intended.?

RESULTS

MBE & Lawyering Effectiveness

In this section, we explore the effects of MBE scores on lawyer
effectiveness ratings.

In Figure 4, we present descriptive figures plotted using LOESS, or locally
estimated scatterplot smoothing. These figures allow us to see the relationships

between MBE scores and lawyering effectiveness without any assumptions

2 Since the bar exam is an unvalidated assessment, the most practicable approach for hypothesis
testing is:

Hy = the bar exam does not predict lawyering effectiveness

H; = the bar exam does predict lawyering effectiveness
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regarding linear effects. As shown in the top left of Figure 4, there are modest,
positive, and essentially linear relationships between first-attempt MBE scores
and the four types of lawyering effectiveness ratings: self, supervisor, peer,
judge.*® Overall, these relationships suggest that early career lawyers with higher
MBE scores received modestly higher lawyer effectiveness ratings than those
with lower scores.

Additionally, there does not appear to be a threshold on the MBE scale
above or below which we see marked changes in lawyering effectiveness ratings—
the effect remains quite linear throughout the range of MBE scores, except for the
slight uptick at the lower end for self- and judge evaluation scores. This is likely

due, at least in part, to having only 13 scores below 120.%!

30 All analyses we present use first-attempt bar scores, which affects only 84 of the total 524 (16
percent) participants who took the bar exam more than once. Using first-attempt bar scores
provides us with a wider range of bar exam scores, including those scores that do not constitute
passing.

31'With any sample of fewer than 20 observations, results may be skewed or spurious due to
limited statistical power.
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Figure 4. Lawyering Effectiveness Evaluations and First-Attempt MBE, MPT,

Ethics, and Subject Essay Scores

Simple bivariate OLS models reveal that MBE scores explain only

between 1 and 3 percent of the variation in lawyering effectiveness ratings across
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the different types of raters (see table A.3.1).32 In short, almost all of the variation
is explained by factors outside of MBE score.

In the ensuing analyses, we present a regression model estimating the
extent to which MBE, MPT essay, Nevada subject essay, and Nevada ethics essay
scores predict lawyering effectiveness ratings while accounting for possible
confounding effects. In this model we control for the following characteristics of
the early career lawyers: race, sex, and age; whether the lawyer received their JD
from UNLV Boyd School of Law; whether the new lawyer attempted the Nevada
Bar Exam more than once; and the amount of elapsed time since bar passage.>® 3*
Furthermore, recognizing that observations are clustered within bar exam
administrations, we utilize cluster-robust standard errors. This allows us to apply
a correction to the level of precision (our standard errors) in our estimates. This is
particularly useful in this case because the MBE is scaled (like the essay scores)
by the scores of those individuals who took the exam in that administration. This
means that our model’s residuals would not be independent of each other
(“autocorrelation”).

Across all evaluation types, the results are consistent and clear: for our

sample of early career lawyers in this study, MBE scores have a negligible,

32 OLS stands for “ordinary-least-squares” and is the most common type of linear regression.

33 Nearly half of the study participants (46.6 percent) graduated from UNLV Boyd School of Law.
Since UNLV Boyd is the only law school in Nevada, this high proportion of representation is to be
expected.

3# It is worth noting that we are careful to include no control variables that would create post-
treatment bias in the estimate of the effect of MBE score. If we believe that a new lawyer’s MBE
score might affect other control variables that are determined after one takes the MBE, we do not
include them in the model. One such example is employment type (e.g., solo practice,
small/medium/large private firm, business/industry, government, clerkship).
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positive relationship with ratings of lawyering effectiveness. Although the results

are statistically significant for self-provided and peer evaluations, the effect is not
practically significant. We find that going from the lowest MBE score (107) in the
sample to the highest (177) is associated with an increase in:

o Self-evaluation rating of 0.45 points (on a five-point scale) from an average score
of approximately 4.2 to a score of 4.7.

e Supervisor rating of 0.24 points (on a five-point scale) from an average score of
approximately 4.2 to a score of 4.4.

e  Peer rating of 0.43 points (on a five-point scale) from an average score of
approximately 4.4 to a score of 4.8.

o Judge rating of 0.45-points (on a five-point scale) from an average score of

approximately 4.4 to a score of 4.9.

Although the absolute value of these changes is substantial, realizing them
requires a 70-point increase on the MBE, which approximates five standard
deviations.

More practicably, examining these changes in terms of a one standard
deviation increase in MBE score (12.34 points), we find that ratings of lawyering
effectiveness measured by:

o Self-evaluations increase by only 0.07 points (on a five-point scale), from

an average score of approximately 4.2 to a score of 4.27 (or roughly 4.3).

e Supervisor evaluations increase by only 0.07 points (on a five-point scale),
from an average score of approximately 4.2 to a score of 4.27 (or roughly

4.3).
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e Peer evaluations increase by only 0.08 points (on a five-point scale) from
an average score of approximately 4.4 to a score of 4.48 (or roughly 4.5).

e Judge evaluations increase by only 0.05 points (on a five-point scale) from
an average score of approximately 4.4 to a score of 4.45 (or roughly 4.5).

t35

Table 7 displays the results of our eight Tobit’> regression models: two

predicting self-evaluations of lawyering effectiveness, and six predicting

supervisor, peer, and judge evaluations of lawyering effectiveness.

Nevada Essays & Lawyering Effectiveness

In this section, we explore the effect of scores on the three Nevada essay
types—MPT, Ethics, and Subject—on effectiveness ratings.?”-3*
As with our description of MBE scores and represented by the essentially

flat horizontal lines in Figure 4, we find no meaningful relationships between

essay scores and ratings of lawyering effectiveness. The only possible exception

35 Tobit models are useful when we have left or right censoring for our dependent variable. In this
case, because of the 1-5 rating, and its left skew, with most raters choosing a 4 or 5, these models
help account for this ceiling effect.

36 While the results reported in Table 7 are generated using Tobit regression, we include in
Appendix Table A.5 those results attainted from OLS regression to demonstrate that our results
are robust to regression methods. We elected to report those results from our Tobit models because
these are better able to reduce the risk of bias and correctly estimate standard errors when, as is the
case here, there is censoring of data near the top of bottom of the distribution of a variable.
Although we include OLS for robustness, given the coarseness of our evaluation scale, it is worth
noting that the substantive conclusions we draw from these models is effectively identical across
model specification.

37 Since the essay scores are normalized and their scale is arbitrary, scores for each essay type are
rescaled to the 0—1 interval.

38 Like before, this allows us to compare the different scales and their estimated effects to each
other as they share a common length. Since there are a few extreme outliers in the essay scores, all
scores below the 1% percentile or above the 99™ percentile (4 scores at each end) were recoded to
the 1% or 99" percentile.
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is the relationship between subject-based essay scores and judges’ ratings of
lawyering effectiveness.

Figure 4 displays the relationships between each of the essay types and
self-evaluations of lawyering effectiveness. The effects of MPT score on
lawyering effectiveness are in the top right, with ethics essay score in the bottom
left, and subject essay score in the bottom right. These plots display the
relationships between essay scores and self, supervisor, peer, and judge
evaluations. For each, we plot the relationship using LOESS methods in order to
view the relationships without the assumption that they be linear.

Across each of the LOESS plots in Figure 4, we see remarkably little
systematic variation—effectively all lines except for those in the judge
evaluations are remarkably flat, suggesting very little variation in lawyering
effectiveness explained by the essay score. Interestingly, we see somewhat
positive relationships for the judge evaluations, but a non-monotonicity of the
relationship above the midpoint of the MPT score (Figure 4, top right).

Simple bivariate OLS models show that MPT, subject-based essay, and
ethics essay scores explain between 0.03 and 7.3 percent of the variation in
lawyering effectiveness ratings across the different types of raters (see tables
A4.2-A.4.4).

Of course, these descriptive results may be due to chance or confounding
relationships with other factors, as discussed above in the MBE results section.

For that reason, Table 7 displays the results from two types of Tobit regression
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models, one that includes only the bar exam components and one that adds a set

of control variables.

1 ©) 3) ) (5) (6) ) (®)
Simple - Full - Ssiﬁifelff Siuu _ Simple-  Full- Simple-  Full-
Self Self visor ViI: z; Peer Peer Judge Judge
MBE score (0-1) 035%  045% 028 024 054%  043* 030 0.45
015)  (015)  (0.22)  (0.22)  (020)  (021)  (041)  (0.43)
MPT score (0-1) 006 007 -0 -0.04 0.04 0.05 0.14 0.05

(0.13) (0.13) (0.19) (0.20) (0.19) (0.20) (0.44) (0.45)

Subject essay score
(0-1) 0.13 0.12 0.35 0.11 -0.37 -0.39 0.70 0.72

(0.15) (0.17) (0.23) (0.26) (0.23) (0.25) (0.51) (0.55)

Ethics essay score

(0-1) -0.10 -0.14 0.15 0.07 -0.12 -0.11 0.15 0.03
(0.11) 0.11) (0.16) 0.17) (0.16) (0.16) (0.33) (0.34)
>1 attempt 0.03 -0.15 -0.07 0.03
(0.07) (0.11) (0.10) 0.22)
Years since exam 0.01 0.05 ** 0.04 * 0.02
(0.01) (0.02) (0.02) (0.04)
Race - White -0.09 0.04 0.06 0.16
(0.09) (0.13) (0.12) (0.33)
Race -
Hispanic/Latino -0.14 0.14 0.11 -0.01
(0.09) (0.13) (0.12) (0.35)
Race - Black -0.05 0.04 0.30 * 0.36
(0.11) (0.16) (0.15) (0.39)
Race - Asian/PI -0.03 0.07 0.07 0.41
(0.10) (0.15) (0.15) (0.38)
Race - Other -0.07 0.07 0.12 0.39
0.12) (0.16) (0.16) (0.42)
Female 0.13 ** 0.08 0.02 0.17
(0.05) (0.07) (0.07) (0.14)
Age -0.00 -0.01 -0.01 -0.01
(0.00) (0.01) (0.01) (0.01)
UNLV (Boyd) grad -0.02 0.06 -0.03 -0.05
(0.04) (0.07) (0.06) (0.13)
N 430 430 338 338 290 290 119 119
Pseudo R’ 0.02 0.06 0.03 0.07 0.03 0.07 0.08 0.12

Table 7. Multivariate Tobit Regression Relationships Between Lawyering
Effectiveness and Bar Exam Components.

Note. Standard errors in parentheses. “Simple” models refer to Tobit models run without
control variables, while “full” refers to Tobit models run with all relevant control variables.
"p<0.05" p<0.01,"™ p<0.001



As shown in Table 7, like the MBE, the essay components are
considerably limited in their abilities to predict our four measures of lawyering
effectiveness—self-evaluations, supervisor evaluations, peer evaluations, and
evaluations by judges. When controlling for the covariates we introduced in the
previous section, we see that the three essay scores fail to achieve statistical or
practical significance, regardless of who provided the measure of lawyering
effectiveness.

Figure 5 shows the comparative effects that MBE, MPT, Nevada subject-
based essay, and Nevada ethics essay scores have on predicted ratings of
lawyering effectiveness for each evaluator type. As the essentially flat lines
indicate, none of these variables has a practically significant influence of ratings

of lawyer effectiveness.
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Figure 5. Predicted Evaluation Ratings Based on MBE, MPT, Subject Essay, and
Ethics Essay Scores, by Evaluation Type.

DISCUSSION
Data from the ABA National Lawyer Population Survey (2020), which

provides the most comprehensive picture of the demographic composition of the
legal profession in the U.S., show that, in 2019, only 14.1 percent of practicing

attorneys nationwide were people of color. By comparison, people of color
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comprised 40 percent of the U.S. population (ABA, 2022a). Clearly, barriers to
the legal profession remain.

One such barrier is the bar exam. It is possible that factors such as the
Character and Fitness Requirement disproportionately exclude people of color;
however, because these requirements vary widely across jurisdictions, these
factors are unlikely to explain the widespread disparate exclusion of people of
color to the practice of law.* Furthermore, according to ABA data, in 2021,
White law school graduates had first-time pass rates 24 percentage points greater
than their Black peers, 13 percentage points greater than their Hispanic peers, and
15 percentage points greater than their Native American peers (ABA, 2022c).

Therefore, given the bar exam’s intent to signal those with the “minimum
competence” to practice law and its assumed disparate impact on law school
graduates of color, the validity of the exam in serving its stated purpose should be
tested. Moreover, since the bar exam has not been rigorously validated, the
burden of proof should lay with the bar exam; in order to be a valid gatekeeper,
exam scores should have a meaningful and positive relationship with the skills
required for effective lawyering—in this case, the 26 lawyering skills developed
by Shultz and Zedeck (2011).

As we show above, these assessments of lawyering effectiveness should

be treated as presumptively valid. Using principal factor analysis and

39 The Character and Fitness Requirement varies by jurisdiction. It may include a credit check,
mental health questions, reference checks, and personal interviews (ABA, 2022b; 2022c¢).
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confirmatory factor analysis testing, we find strong evidence that for each type of
rater, taken collectively, the 26 lawyering skills measure the same latent
variable—lawyering effectiveness. It appears unlikely that self-assessments are
inflated, since average self-assessments are lower than any of those provided by
external reviewers. Any differences observed in ratings between supervisors,
peers, and judges are likely a reflection of their differing relationships to, and
interactions with, the study participants.

Our results suggest that the bar exam does not meaningfully predict the
ability of lawyers to perform effectively. We find only modest, positive
relationships between first-time MBE scores and all four assessments of
lawyering effectiveness (i.e., self, supervisor, peer, and judge).*® These effect
sizes are not practically significant. Holding constant the number of attempts,
years since exam, race, gender, age, and law school attended, an increase of 13
points (one standard deviation) on the MBE is associated with less than a 0.1

increase in ratings of lawyering effectiveness among new lawyers in Nevada. The

40 We also investigated whether any of the eight thematic categories of lawyering effectiveness
were predicted by MBE, MPT, Nevada subject essay, or Nevada ethics essay scores. MBE score
statistically significantly predicted only two of the eight categories: intellectual/cognitive skills
and planning/organizing skills. These relationships are negligible but positive. An increase in
MBE scores from the minimum to the maximum results in an increase of 0.38 points for
intellectual and cognitive ratings and an increase of 0.46 points for planning and organizing
ratings. Since the bar exam is explicitly intended to test these constructs, it makes sense that the
largest effects are seen here. Note however that while the results are statistically significant, they
are not practically significant. In nearly all cases, the effect of the MBE was larger (in absolute
terms) than that of the MPT, subject essay, or ethics essay. The exceptions are: MPT negatively
predicts research and information gathering and conflict resolution and positively predicts client
and business relations skills; subject essay scores negatively predict client and business relations
and working with others skills; and ethics question scores positively predict client and business
relations.
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results are mixed for the MPT, Nevada subject essay, and Nevada ethics essay
scores, depending on the rater, the effects may be either positive or negative. But
in nearly all cases, the effects do not have practical significance. The only
exception is the relationship between subject essay scores and judge’s ratings:
lawyers that scored higher on the subject essays were rated higher. Although these
effect sizes are the largest that we find, their standard errors indicate that there is
substantial uncertainty around these estimates.

Notably, the amount of elapsed time since bar passage is a statistically
significant control variable, intuitively suggesting that as lawyers gain more
experience, their effectiveness increases. It is important to note, however, that this
variable is included only to estimate more accurately the magnitude of the
relationship between MBE scores and rating of lawyering effectiveness. Any
inferences based on time since bar passage should be avoided because, as a
control variable, we do not include other potential confounders that might bias the
size of its relationship with lawyering effectiveness. This finding might suggest
that further research, including whether the adoption of a medical school model
with supervised practice, is warranted. Perhaps this experience might ultimately
be the best predictor of effective lawyering—evidence suggests that residency is a
particularly effective training technique for new medical doctors (Bowen et al.,
1999; Klessig et al., 2000; Wright & Schachar, 2020).

Based on our findings, we cannot reject the null hypothesis that the bar
exam does not validly indicate who is an effective lawyer and who is not—the bar

exam, as it was administered in Nevada during the study period, does not
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effectively predict who will be an effective lawyer. Although some results achieve
statistical significance, this threshold should not be used as the sole determining
factor as to whether the bar exam serves its purpose. Several factors are involved
when estimating p-values (e.g., sample size, statistical power), which can render
statistical significance for even exceptionally small effects. Although p-values are
a useful tool, they should never be viewed without context—that is, interpretation
of the coefficient and the practical significance of the result.

Sustained interest in defining and assessing minimum competence in legal
education means that studies of this kind should be conducted in other
jurisdictions. Moreover, further study should focus on identifying other factors
that account for the acquisition of skills and noncognitive factors that conduce to
lawyering effectiveness. Elapsed time since bar passage is one such possibility,
but our findings do not permit us to make any definitive claims. In particular, both
the literature and the totality of our findings suggest that noncognitive factors—
not easily assessed by a multiple-choice instrument like the MBE, or even
constructed-response instruments like the MPT—play a crucial role as

determinants of lawyering effectiveness.

The Nevada Supreme Court recently commissioned a group of
practitioners and researchers to develop a series of recommendations to
restructure the bar exam in Nevada. In brief, the initial recommendations of the

commission are to require bar applicants to:
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e Following a student’s completion of their first year of curriculum, pass a
knowledge-based, multiple-choice exam based on the doctrinal coursework taken
during this time.*!

¢ Following graduation, successfully complete a series of practice-based essay
questions (the Nevada Performance Test), which are developed by the State Bar
and which are scored based on a Nevada-created rubric.

e During their third year or following graduation, successfully complete a period of

supervised practice.

Our results support these recommendations in several ways. First, we find
that MBE scores are only minimally predictive of lawyering effectiveness. The
topics tested on the MBE are typically those covered in law students’ first year of
studies, which might partly explain its weak relationship with lawyering
effectiveness. By testing this acquisition of this knowledge closer to the time at
which students learn this material, this component of the bar exam might be a
better predictor. In addition, the commission has recommended that those who fail
the knowledge test not be allowed to continue their studies until they pass. Such
timing would also allow students an earlier chance to gauge their potential for bar
admission. This would mean that students could change their career or academic

path after only one year. Currently, waiting to take the bar exam until after

41 This is a significant departure from current practice where no testing by jurisdictions is
completed prior to graduation. Students would not be able to progress in their curriculum until
passing this exam.
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graduation means that those who fail will carry three (or more) years of law
school debt without the additional income concomitant with bar licensure.

Second, we find that the MPT is negligibly related to lawyering
effectiveness. It is possible that the prompts created by the National Conference
of Bar Examiners do not capture the practice of law that is specific to Nevada or
that the rubric used to grade the responses are not aligned with best practices in
Nevada. The adoption of the Nevada Performance Test may allow for better
tailored essay prompts and answer keys that more closely align with practice in
Nevada.

Last, as we note above, the control variable years since passage might
suggest that some form of supervised practice could yield more effective lawyers.
If years since passage captures the experience of practicing, it is reasonable to
assume that with greater practice comes greater effectiveness. It could therefore
be a significant boost to lawyering effectiveness to require this type of supervised
practice, which is similar to the training of medical doctors.

Additional study when the recommendations have been implemented will
be necessary to determine whether the new format better measures and therefore
better predicts lawyering effectiveness compared to the administration of the bar
exam studied here.

Limitations

As with any empirical study, there are limitations borne out of the data we

have available to us for analysis. All analyses of the effectiveness of credentialing

or admissions in education suffer from the same significant inferential issue—
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censored data. Specifically, while we can observe variation in lawyering
effectiveness across the full range of lawyers who eventually passed the bar exam,
we cannot observe the potential lawyering effectiveness of those who never
successfully became new lawyers.

To some extent, we are able to account for this limitation by using first-
time bar exam scores. Of the 524 participants, 84 (16 percent) failed the exam on
their first attempt; thus, we are able to examine how the bar exam performs in
predicting lawyering effectiveness for those individuals scoring below the cut
score. Overall, approximately half of those who failed the bar exam on their first
attempt received lawyering effectiveness ratings at or above the average for each
evaluation type. Thus, it seems that the bar exam is no more predictive of
lawyering effectiveness for those that fail on their first attempt than it is for those
that pass.

Nevertheless, it is important to recognize that the participants in our
sample did eventually pass the bar and enter the legal profession in Nevada. There
are some applicants to the bar who never achieve a passing score. We are unable
to take these individuals into consideration in these analyses as we can never
know how effective they would have been as lawyers. As such, we do not know
the extent to which these individuals differ from those who failed on their first
attempt but ultimately passed. These differences could lead to biased estimates,
but we cannot know or approximate the direction or the magnitude of the
potential bias. It is possible that bar exam scores are more impactful among those

that never pass the exam. But it is also possible that they are less so.
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Additionally, our ratings of lawyering effectiveness are effectively limited
to a range of three points to five points. This data censoring means that there is
little room for sizable increases or decreases in ratings as a function of bar exam
score. Nonetheless, even when considered relative to the narrower range of rating
values, the magnitude of the predictive effect of bar exam scores is small. An
argument could be made that the bar exam is responsible for the floor on rating
values—that is, those that pass the bar exam are effective lawyers, receiving at
least a three on the ratings scales. But, as noted two paragraphs above, this
argument is contrary to the data we have for those who failed on their first
attempt. Of these individuals, approximately half score at or above the average
rating, suggesting that those that fail the bar exam are no less effective.

Finally, we only observe bar performance and lawyering effectiveness in
this current study, and do not know how individual metrics that predate bar
performance, such as performance in law school, law school admissions metrics,
or other characteristics might relate to the outcome of lawyering effectiveness.
Future research on the topic should explore what factors do predict lawyering

effectiveness.

CONCLUSION

Passage of a bar exam is required in nearly all United States jurisdictions
in order to practice law. Theoretically, this is because bar results indicate how
well a burgeoning attorney will fare in their career, with higher scores indicating a

promising future, and those below a particular cut point signaling lack of skills
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required for minimum competency. As such, the bar exam should, presumably,
significantly predict ratings of lawyering effectiveness. Thus, our analysis builds
on Schultz and Zedeck’s (2011) earlier work to test whether the relevant bar
scores are related to their 26 skills of lawyering effectiveness. We find that while
MBE scores are statistically significantly related to some evaluations of lawyering
effectiveness, the relationships are small and offer little practical significance.
Additionally, the majority of variance remains unexplained, even when including
relevant control variables. These findings suggest that the bar exam, as it was
administered in Nevada to new lawyers during the study period, may not be the
indicator of future career effectiveness for new attorneys that it should be,
particularly given equity concerns. More research is needed, but this study finds
that while the bar is serving as a significant barrier to the practice of law, there is

little indication that it is a robust indicator of what it takes to be a “good” lawyer.
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APPENDIX

A.1 — Lawyering Effectiveness Scales
Lawyvering effectiveness self-assessment scale (Scored 1-5, 5 items total)

1.

(Intellectual & Cognitive Factors) Analysis and reasoning: Analytical
skills, logic, and reasoning to approach problems and to formulate
conclusions and advice

(Knowledge of the Law) Specific knowledge: Understanding of legal
concepts and utilizing sources and strategies to identify issues and derive
solutions

(Research & Information Gathering) Fact finding: Ability to identify facts
and issues in a case

(Planning & Organizing) Organizing and managing one’s own work:
Ability to generate well-organized methods and work products
(Communications) Writing: Ability to write clearly, efficiently, and

persuasively

Supervisors, Peers, & Judge Scale (Scored 1-5, 26 items total for each rater

across 8 categories)

Intellectual & Cognitive Factors
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1. Analysis and reasoning: Analytical skills, logic, and reasoning to approach
problems and to formulate conclusions and advice

2. Creativity and innovation: Thinks “outside the box;” develops innovative
approaches and solutions

3. Problem solving: Effectively identifies problems and derives appropriate
solutions

4. Practical judgment: Determines effective and realistic approaches to
problems

Research & Information Gathering

1. Researching the law: Utilizes appropriate sources and strategies to identify
issues and derive solutions

2. Fact finding: Able to identify relevant facts and issues in a case

3. Questioning and interviewing: Obtains needed information from others to
pursue issue/case

Communications

1. Influencing and advocating: Ability to persuade others of positions and
win support

2. Writing: Writes clearly, efficiently, and persuasively

3. Speaking: Orally communicates issues in an articulate manner consistent
with issue and audience being addressed

4. Practical judgment: Accurately perceives what is being said both directly
and subtly

Planning & Organizing
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1. Strategic planning: plans and strategizes to address present and future
issues and goals
2. Organizing and managing one’s own work: generates well-organized
methods and work products
3. Organizing and managing others: Organizes and manages others’ work to
accomplish goals
Conflict Resolution
1. Negotiation Skills : resolves disputes to the satisfaction of all concerned
2. Able to see the world through the eyes of others: Understands positions,
views, objectives, and goals of others
Client & Business Relationships - Entrepreneurship
1. Providing advice & counsel & building relationships with clients: able to
develop relationships with clients that address the clients’ needs
2. Networking and business development: develops productive business
relationships and helps meet the unit’s financial goals
Working with others
1. Developing relationships within the legal profession: establishes quality
relationships with others to work toward goals
2. Evaluation, development, and mentoring: manages, trains, and instructs
others to realize their full potential
Character
1. Passion and engagement: demonstrates interest in the law for its own

merits
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2. Diligence: commitment to and responsibility for achieving goals and

completing tasks

3. Integrity/honesty: has core values and beliefs; acts with integrity and

honesty

4. Stress management: effectively manages pressure or stress

5. Community involvement and service: contributes legal skills to the com-

munity

6. Self-development: attends to and initiates self-development

A.2 — Summary Statistics

Standard

Variable Mean Deviation Minimum Maximum
Self-evaluation score 4.20 0.43 2.50 5.00
Supervisor evaluation score 4.23 0.56 1.71 5.00
Peer evaluation score 4.38 0.49 2.33 5.00
Judge evaluation score 4.37 0.62 1.06 5.00
MBE score 147.50 12.34 107.00 177.00
MPT score 79.61 13.38 51.89 117.60
Subject essay score 626.40 44.77 509.30 736.40
Ethics essay score 77.56 9.49 55.66 100.50

Table A.2.1. Summary Statistics of the Variables of Interest

A.3 — Factor Loadings

Principal Components

Item PC1 PC2 PC3 PC4 PC5
Intellectual & Cognitive 0.49 -0.01 0.41 -0.18 -0.75
Knowledge of the Law 0.45 0.41 0.47 0.50 0.42
Research & Information

Gathering 0.42 0.57 -0.50 -0.48 0.11
Planning & Organization 0.43 -0.33 -0.59 0.57 -0.17
Communication 0.44 -0.63 0.14 -0.40 0.47
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Eigenvalue 2.74 0.67 0.64 0.54 0.40
Standard Deviation 1.65 0.82 0.80 0.75 0.64
Proportion of Variance 0.55 0.13 0.13 0.11 0.08

Table A.3.1. Principal Components Analysis of Self-Evaluation Items
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Principal Components

. PC1 PC2 PC3 PC4 PC5 PCo6 PC7 PC8
Thematic Category
Eigenvalues 15.52 1.29 1.18 0.98 0.72 0.64 0.60 0.52
0.60 0.05 0.05 0.04 0.03 0.02 0.02 0.02
Proportion of variance
Factor
Thematic Category Item Number Loading
Item 1 0.82
Intellectual and Cognitive liem 2 0.83
Item 3 0.84
Item 4 0.86
Item 5 0.83
Research and Information Gathering Item 6 0.72
ltem 7 0.81
Item 8 0.78
Communications fem 9 0.69
Item 10 0.78
Item 11 0.80
Item 12 0.85
Planning and Organizing Item 13 0.84
Item 14 0.80
Conflict Resolution liem 15 0.75
Item 16 0.81
. , , Item 17 0.73
Client and Business Relations Ttem 18 073
Working with Others liem 19 0.71
Item 20 0.82
Item 21 0.74
Item 22 0.80
Character Item 23 0.58
Item 24 0.74
Item 25 0.59
Item 26 0.73

Table A.3.2. Principal Components Analysis for Individual External Evaluation Items

Note: This table represents the principal components analysis for one of the five possible external reviewers
(supervisor one) as an example. All eigenvalues and principal component factor loadings are nearly identical for
all other external reviewers.
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A.4 - Simple Bivariate Regression Outputs

(1) 2) 3) 4)
Self Eval Sup Eval Peer Eval Judge Eval
MBE score (0- 0.322" 0.604"" 0.277 0.580
1)
(0.115) (0.167) (0.155) (0.303)
Intercept 4.011™ 3.870™" 4216™ 4017
(0.0692) (0.103) (0.0934) (0.194)
N 463 364 315 130
R? 0.0168 0.0346 0.0102 0.0278
Table A.4.1. Bivariate Linear Relationship Between Lawyering
Effectiveness and First-Attempt MBE Score
Note: Standard errors in parentheses. * p < 0.05, ™ p <0.01, ™ p <0.001
(1 (2) 3) 4
Self Eval Sup Peer Eval Judge Eval
Eval
MPT Essay 0.0648 0.156 -0.0586 0.668"
(0-1)
(0.102) (0.152) (0.145) (0.3006)
Intercept 4.166™" 4,158 4.401™ 4.060""
(0.0481) (0.0726) (0.0669) (0.145)
N 433 339 292 119
R? 0.0009 0.0031 0.0006 0.0390

Table A.4.2. Bivariate Linear Relationship Between Lawyering Effectiveness

and First-Attempt MPT Essay Score

Note: Standard errors in parentheses. * p < 0.05, ™ p <0.01, ™ p < 0.001

Q) () 3) C))
Self Eval Sup Eval Peer Eval Judge Eval
Ethics Essay -0.0335 0.254 -0.0792 0.391
(0-1)
(0.0990) (0.144) (0.140) (0.287)
Intercept 4.209"" 4.102"* 4413™ 4.139™
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(0.0532) (0.0766) (0.0725) (0.166)
N 433 339 291 119
R 0.0003 0.0091 0.0011 0.0155

Table A.4.3. Bivariate Linear Relationship Between Lawyering Effectiveness
and First-Attempt Ethics Essay Score

Note: Standard errors in parentheses. * p < 0.05, ™ p <0.01, ™ p < 0.001

(1) () 3) “4)
Self Eval Sup Eval Peer Eval Judge Eval
Subject Essay 0.223" 0.428"" -0.0947 0.926""
(0-1)
(0.105) (0.156) (0.150) (0.305)
Intercept 4.077" 4.001™ 4423 3.8427
(0.0581) (0.0874) (0.0812) (0.177)
N 433 339 291 119
R? 0.0104 0.0218 0.0014 0.0731

Table A.4.4. Bivariate Linear Relationship Between Lawyering Effectiveness
and First-Attempt Subject Essay Score

Note: Standard errors in parentheses. * p < 0.05, ™ p <0.01, ™ p < 0.001

A.5 — OLS Regression Output Table

(O] (@) 3 (©) () (6) (7 ®
Simple
_ Full -

Simple - Full - Super- Super- Simple - Full - Simple - Full -
Self Self visor visor Peer Peer Judge Judge

MBE score (0-1) 0.34 * 0.43 ** 0.28 0.25 0.53 ** 0.43 * 0.28 0.41
0.14) (0.07) 0.21) 0.19) 0.19) (0.23) (0.38) 0.71)

?SET) Essay score 005 006  -009  -003 0.00 0.00 0.13 0.05

(0.12) (0.17)  (0.18)  (0.19) (0.18)  (0.39)  (0.40) (0.50)

Subject Essay score

(0-1) 0.13 0.11 0.32 0.09 -0.33 -0.34 0.65 0.66

(0.15) (0.17)  (022)  (0.18) (021) (0200  (0.47) (0.85)

Ethics Essay score

o) -0.09 0.13 0.14 0.05 -0.09 -0.08 0.12 0.04
(0.11) (0.10)  (0.15)  (0.24) (0.15)  (020)  (0.30) (0.28)
>1 attempt 0.02 0.15 0.07 0.01

(0.08) (0.10) (0.06) (0.26)
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(O] (@) 3 (©) () 6 (7 ®
Simple
_ Full -

Simple - Full - Super- Super- Simple - Full - Simple - Full -
Self Self visor visor Peer Peer Judge Judge

Years since exam 0.01 0.05 ** 0.04 * 0.01
(0.01) (0.01) (0.02) (0.03)

Race - White -0.09 0.04 0.04 0.15
0.07) (0.15) (0.15) (0.23)

ﬁ?sclfanic Latino 0.14 0.12 0.10 -0.03
(0.06) (0.07) (0.13) (0.50)

Race - Black -0.04 0.02 0.27 0.37
(0.13) (0.07) (0.08) (0.23)

Race - Asian/PI -0.03 0.09 0.07 0.36
(0.10) (0.12) (0.12) (0.22)

Race - Other -0.07 0.09 0.12 0.31
(0.07) (0.13) (0.07) (0.23)

Female 0.13 ** 0.07 0.01 0.14
(0.04) (0.06) (0.06) (0.13)

Age -0.00 -0.01 -0.01 -0.01
(0.00) (0.01) (0.01) (0.02)

UNLYV (Boyd) grad -0.02 0.05 -0.03 -0.06
(0.03) (0.10) (0.06) (0.04)

R’ 0.02 0.06 0.03 0.07 0.03 0.07 0.08 0.12
Adj. R? 0.02 0.02 0.02 0.03 0.02 0.02 0.05 -0.00

N 429 424 337 333 289 286 119 118

Table A.5.1. Multivariate OLS Linear Regression Relationships Between

Lawyering Effectiveness and Bar Exam Components

NOTE: Standard errors in parentheses. “Simple” models refer to OLS models run without
control variables, while “full” refers to OLS models run with all relevant control variables.
" p<0.05 " p<0.01,"™ p<0.001
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