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T AA (A= (2016¢c)) T2 ‘olE AM&3tth.  ‘disgorgement of
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MEe W Aolom Foldth 2ol € 1) oI9S AT 59 BE 109, 2
)

|
AA & rtzA 4L AA N E F o), B =EL £ A WA J2 AlEEE FlE o
FARSE oujolu}) T WA Gl o3t Bt Sl mEH FAETS o 5 Ao ALstaTt o
o5& Z onl9 Aol glont ARl &oQl o] Solgt= TolE sttt tiut s ol & AW et
Afole B9 wet o5& EET F& o]og EEFTY #ha £A N
6wl FolSHAdel AEE dEdA AFE w ANEMEAM &L 2 odddsida, =
Faol5e dygdela 424 w9 9 3UE Fxse EEAdelgtn mdsdYE AWe
=% (2016¢), 34-359, Z}F 3 Fa. ZFFoUALEC oJ8tH EZ@EH) S 1. H2 S Ed d. 2
&o] F& =5 Holen %‘?‘5 o2 ot}

TEAEE) 71ES] W] s u WY o] dme] &do] opd o] 574 wtE Sl AT =
B .

, °19E EdlUlE Aol 89 FojZ EEFR]o] T A=Y
HAAE & £ HAolgt= A== ol&El(2014), 675 W, 24+ 4 Fa1,
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o Eolth. ® oA AAE] AT EQYA|NE o] SEZA S FIo]5HA
o o

2}38}7] = 2
o Sutg Ay I 27k WYyt Aelsith. wEbd o] SEEHYLS ojgutd =
o|Sugolzke golgh Tulale] ALEdclol Tk EF o SEEAUL o5 WY
E2ohs S A0 SR, ALVA B B2 o5 Welk HolF 4 A
mebdd ol dymaagolehs golol AR eht wol Abgel oslel 247 drhn
Azbett. e d= PP Y o] SEZH S ‘account of profits E FAV|E St

A [e)
[} e} e
E =RoMdE Y3 olEEEAYo R HAGAY. U, ‘account of profits 2
A S AYste 4 FolRt o] & T3] st Tz EV]sHA T

ol SEZA I oJAxE e HAS At &2 ‘proprietary remedy , ‘personal
remedy S9 $olv ZZ ‘@A, AAEA  FASH,  proprietary claim
‘personal claim & ‘EH@ZA HyH |, AEH H3HE o2 xds}Act ¢ $-g

dul¥  ‘proprietary remedy 2] E# - EF A4k
Fado] A =7 wf ol WHA ANd T &S] 98l
T et gyl 2 =52 8 Y sd SA4S
ojustE 459t 54 Artel FoH e FATHEoR 2 o] LI 8o (proprietary,
personal) & Hxe| g2 WAsl= A Tao] o] ‘B@A, AUF L=
Fdoto] Algsta oA JES HrIsk .

o

fiduciary £ AT (EARFEHES HEste Agte vl EAIES Bt
fiduciary  duty + ‘Alele] ¥ | ‘fiduciary  relationship = ZAFTA =

=8 PAlel 2ol folx ofymn FAF A
A} B 917 502 M| E gt adoE EFstn B =R 2o Tas
stz st em, Z 7kl

= 2]
T T
o4& & 9l gololAl, AATA ] YES

.

S EEF U Abe] aku WHGER S 1) WA A AS HENF, 2) %9 2 HBelgom
o) gt ¥ W] B2 FE 2 (give back)® ohleh MBI 318 Ao] glod

o
= FEAE L2718k (give up), EESHE Ae HHOR ] gl vhgkelet
s

9 0] F71(2016), 327 ¥; A A (2016), 71 H.

10 Lexisnexis 2] ‘proprietary remedy <& th33 Zth. A proprietary remedy is one which attaches to
specific  property as opposed to a personal remedy ie a damages claim for money.
https: / /www.lexisnexis.co.uk/legal/guidance/ proprietary-remedies-including-following-tracing (# % A L:
2020.12.06) Ed4 AFdle A& Z2 A 4991 55 AN o] Foer] By 5402 &
Zolm, AAd FAFLEH FEEe Foe 54 At Fo4d FAFHo|nt. 282 AAH AuF A
e =oe B = A3 A1HE 27 (1) FHE

1ol A (2017), 76 H; 1 99| equitable proprietary right < FHHA 47l Helgtn HY3 E3log:
#7%(2019a), 486 H.

125 o] 22 &7} proprietary remedies 2] FHOZ T ANiHE FFE S U, kA A
Atkal Argste A%, A2 B A=A AT, $42 45 244 FATEeR gdE2A R stE Ao
EHE oS

0 AQEAE ALEd

Qs

HAHA(2016), 15 ¥, |93+ (2009),

2] 9]1(2018), 391 HH,
g9 304 9.

4
st wae F574, A9
3

° )s t
A724(2010), ©l997(2009), ©lAIAF(2019), FAoqFAz WA= EILS o]F7](2007),
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(principal) &2 HH '5}31—0-134 ,  FEA
2] 2} (beneficiary) & W
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A Fo FESHE ‘J‘ﬂr SHAIRE & =i
of loyalty & =Slstda, F5Ho=
loyalty o} 22 F A& A stoiof ghrya Azt
du]Hd ‘a conflict of interest’ 7H
o5 AMgsle] Bdsta AT & =EolA Cinterest
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2 A T TdsHA HAsA T i fold e o] or MAsS]
FF, TE, AW Gl Yuld Z Aolzt glAINE, ol FE = Fddted A&t !
T3 ‘a conflict of interest & FAdte TAZQA Ll ‘no-conflict rule’ <A

ol FEFA P o2 Y ‘no-profit rule & @ ‘o] P oz 2
T, Y A S niste H dw] Fdol dF ol Af d8A dEe
W718t9 . ‘no-conflict rule’ ¢ FAAA W& ‘conflict between interest and
duty & ‘old¥ oFe FE E  ‘conflict between duties £ ‘JFI FE =
H A5kl

2 =2 FaEd BS54 AR ol &, ddE 2 =% 55 5] HaA AR
olF, YAAEE T dvlo] F7stAR 1 & oA e Fanadolr] 543 vref
ol AR (TYPAR), A8HF = EI|SIA T AR Al Aol Exie £ T A
odel A, AACTIAE a) , AACEIAE b) T2 FIISHHT. the
s TES SR A, FuFddae AAACERAE)E F7]8t A, /I A A
AdE Yl "ol 45 489 ASole AR, AAARLIIAR) 2 E7]EA,
P Afde AR in FAALYPAR) = E7|8A T

)9l AP Heoje WMo st AR

P ARA(2016), 167, FETO AR mhEH A (fFEE
&4 B AR T KlEe A9 & Axdke gololth

ol g o= FoA A Alle]Fale] thakdt
16 7142 £(2018), 391 9; A (2016), 16 4.

2] WHAA  Cconflict of interest = FTLI WA el diste] ol ARr(UE, AEW),
ol T (AEAGYH, A 2 FF T F7Y FAAd B HERD), oAdTE(EFAAEEW),
ol FE(HMIAIY) T2 bt §o 5 Algadttes AL ude =85 x4 (2016), 79, 15

Black's Law Dictionary ©l 2|3}% ©]2]3%(a conflict of interest)2 A2 o]elz} FZ ol & Al Fr}
AdHoz 32 g FHE7M53 A F(a real or seeming incompatibility between one's private interests
and one's public or fiduciary duties) 2 7 2] 2t} Black’ s Law(2004), p.319.

18 FEIOIUALA L o]l (FIFE)E o] £dlE of2e] o2& ¥E o3t} A conflict of interest &
2727t ol g HES= A B ol EAlE Fuste AS 5 XS] wEd old (FlIF) =
HAs7| = o). ohut S8 o] 33 HA] o] o g & F 7] o] FER HAstd = FHtsitha AZgt),
19 o]t 9] FA 2 Fdste A2 4 (2019a), 305 .

20 92 g o] gk FA 7t TG o e Y EolBR o] & Wt} o] ErFA B RH st S
A (2016), 16; H7%(2019a), 305 1; o] dWtaA] dH o2 FHst= £3 -2 o] A% (2017), 5693
°]A%H(2014), 73 H.
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1. AlATA
7} AlQl#AA o] A

Bristol and West Building Society v Mothew 2] o] 42! Millet ¥tAl= 4191 77
dA diste] tha Zol AFstAth. AL FatE g GAAIE gE ”’\} 2t
52 OE GARE tiilste] st = g gk ol ol 1 A ol A A= 9 4lqle
PAAE = BAVE A A oIt} 2 Qo] dEl = AdBAL S AFE A=
A= I A JA T gArEnie} A7t Adolshe] 2 ‘?_}Zi_o.i A ol&}7] o]}, 28

=3 rLLH
DX 9 o
(AT A e

4
o) o] 7
o 3

1 {1998] Ch 1. CA 18.
22 The fiduciary has undertaken to act for or on behalf of somebody else in circumstances that give rise to a
relationship of trust and confidence.

2 219137k AR e Agol 1 Zelyol A P A9lel T el Aot W e w
AF et Al 9n]slE 2} fiducia 9 fideicommissum ?/]— o] ol A v ZE o] A 2w}t

n:E ruSL



Garoll Al AAH/A AT AT Len Sealy b ul=zo|A] QA F<t AJAAAE
A &2k] Tamar Frankel 252 AJAAA 7 DA 7 Qe g o= du o}
Al FE e = Aol AP AY BVttt delth. AAol A2 sats Fel=
AAFA A g Fo AA= Forjsittes A= Urt.? stARE AlQIAA S o7t
E7bssitta & Agtx, & I A=V A EAS oo aXA Huletk sHERE Rl
ol & falM = Bt = A=e Easit.

(1) AJAAA Y 9

dAES 54 BAE ABAgn A5 faliAe dutdom AlE 9 Ao
EAstn, 49 AL fd S FAlA B "ARAeY qEEs diAstn, 98
A St= F oA FH -2 Aty AFe Fof 7] wof Agke] F& 7heAdol LA s
B ARz H o] 9 Hgol HaAo] glojof dttpm AW gttt oiutk o= dtEo|

AR AFste A= AT Aola, tapnttt foA AF5S AR T dxote H o

Tamar Frankel 5= Q1A e] Faogt EQ oz ‘o] A<} Ao o o2
Bu FYA 2RJIBAE F4st= 2719 shAfbel] dl@ 3ttt .?” Andrew Tuch @ 4= Paul
Finn thiy#o] ARIAAE 4 GAZE Ede] olelE f5te] P9 A ebdol
gl oz 7| 4 U= At AF3 A E ALt A1 FAl] gigk 4l e}
Aolel #A = 7z 2|

A A FEAS fate] PAF oo g Helrt EAstA o, AQ1AA He vt ZupbE A
A&y g A9s7|= 3. David Johnston in Evan Criddle et al.(2019), pp.507-508;
1‘5@(2014) 232 W5 14(2016), 34 1 . zrpyelA Aol Fate] A& wsE = At
Fiducia & Fideicommissum |4 A1E 2 AlQle]fro] 2rpH = 7o 7 e 4= glor) AR e} x5 =
TEAl ATt Bl o¥oe A 2% ¥7]1% (2010), 69-81 W

24 Len Sealy(1962) pp 69-72; Len Sealy(1963) pp.119.

25 Tamar Frankel w4 t}& shale}l &g Ha‘(entrust)olﬂ} L0] 5 ALE3st=H U2 gxlEo] A Foly
A3 ARE HE 7)i°ﬂ Hgte] 9185 g AF= B Ao FAte] g7t ddiE rhsAel vk 1)
Aol AEHe] $ = (entrust), 2) FAAS] A G A (entrustor) o] e A2, 3) A HHCZHEH DAY
Aeate] 9dS AAAA ] 2o YAH = 32 Tamar Frankel(2010) pp.4. 53] vl H
AurAQl AIAA A dete] Foste A7 =En Fo AA Boh AJBAE Foste 2459 BEE
getats do o FE3the Adl 25 Tarmar Frankel(2010), pp.1-2 & 3aL.
26 ARIPA 7 At Aol v m B stol dWbAQl HoE sy BHoe HEHeE oFU}
A st = gl A F54 %(analogy)'g‘ F3te] 2JABA IV B S th= A 2 2= Deborah Demott(1988),
p.879; ¥t o 2= WA oF e 1) Xgte A% B4, 2) T FH(X)o] EAsHH, oF(Y)7F T3
3) mebA B A BA oA X °] , Y 2 oot EARITHE A =Ho R FAE e, ARl =
o] Abet %E‘ﬁ% AL F Qe olfe AJABAVL TAstE A (X) AAC tigh o= o2 HustA] ¢
wjFol ki AR g}, wheba] the] b o] Zhzt A BA o] th ek g ot AR S mFE S A RE APY A A ol A
U ukA Q] 1i‘°§ 89 A& gue A Z& Matthew Conaglen(2010), pp.7-9; 1 & AATAZ
FolsteE Aol oy Ao gty AHYsie =82 22 33, James Edelman(2010) p.302; Paul B.
Miller in Evan Criddle et al.(2019), p.367; Matthew Conaglen in Evan Criddle et al.(2019) p.565-581.
27 Tamar Frankel(1983), pp.808-809.

28 Paul Finn(1977) p.46.

29 Andrew Tuch(2005), p.495.



HFH Paul Miller E TR A AdE fdata o 999 #F A oAl
Aoz A AL & Arstolor & W AlIAAV; HYAG B qlle At
A3l o] 2 (Fiduciary Power Theory) 2 F7%3Ft}.%0 Paul B. Miller @57} #3te] 9d S
AR gQlo R mhobsl o] fr= Aol A= A, AlEsta Lol Aol H] sk
Fokgk Aol A3l Uuet= e o] F& oA E HA AL F U= dEFH
Age » 97] WEelth. the

o) To
o vkx] okt AlQlTAIR & 4 glvka Jetsls 7] o
Gordon Smith W= Paul Miller 1 A A o = =
fFAREAI R, A AFE PAE & de HHEC] FAAJAA Y LS ey, =

T8 AYS HAdete A4S o AJ#AV TATTn Erh uEhA Gordon
Smith w<=2] o] 2L  ‘F 9 ¢l o] & (Critical Resource Theory)’ ©]z}al x| 3 g},
GAAE e BGARAN A o AL S A 1 Ads FEF 73 o4 Hz’q O]
A7) wf ol AIBA R FrA s oF shtka A gkt !

Aol AuigelA A AFS Fosta, FUES Algste Aol FH kg
7% (vulnerability) ol Fol7l =i Bzol Haigo] e A5 AdBA A fFti=
Aelm ok & 21355 sk &2 A FHPdws Axohd AdaA e »Meivt
AR == o] AW o] AAl AlAA L AR T stz & 5 3

o’d AFF TdAsel A= 54 F2 Axe Avig Folstu AR EAC] met
dFE A5l vk A dFT vdd 54 T shue] 54, AEnt EAstd
AAA st 2 54, Ax7F AJBAS AHem At sty Roe
AJAAE UHehe= 574 Toll gabsco] Al o] oM Axdte 54 2 Axdn
HE Aol ggsitt. et 2 =& AJBA I SAste A ghetstr] flete] Ak
A, Aok A, 9 A d3 F& e o' A3 £l HIAE EnF
RFSstolof 5t o] 52 RF fr1A o2 ddH o lvha B At BhEsithe dAelH.

AP A AABA R FeAst 2ol o] BAZ 5 5 9on] F8AE 5 2o WES]
A7) glo] Ao TE FHFTEN AL FoAE Sotel Aol Polw UGS
Afehe WA afAAelth mebd %A AFF AT S99 AR AF, 4129

30 Paul Miller(2013). pp.603-612.

31 Gordon Smith(2002), p.1399.

32 7)Yttt Leonard Rotman v U EdoA AQQ#IA AYoa] Eolo HHekyd H Hool F
8% 242 F3 3t} Leonard Rotman(2011), p. 931, Leonard Rotman(1996), p.62; 4 =7}
Hoo dogdS 23 e a3 84 = A= Leonard Rotman 71 A2l fFdsitte A3l 2+
AHA(2016), 51 24 179; W Al Elo] AP AxT Aal2E A7 (2019), 37 H.

B R R AR Tt BAE ARIBAR st Alle A GAE AA BE HEske T
ol fr &2 Aol FH A& Azt sHAIRE JAL-gkate] FAl= AAFe] AT A, AT T webA
3 o FE FERE 5 ARl T Adold Aot ola gt BAZA| AABAE AP HATE A A
GE7] Wl 1 o FE ] oA YA = FA7E Ty g

34 Matthew Conaglen(2010a), pp.10. ¥REAQI HZA o Fo] Ath =WHol] AQFE HAd HE5A ofely
o= AABAE EAsH7] wEol AQ1e)Frt HAgTh Holof st=A], ofH Ho g ARl FE A7
ol ARJNBA 7 EAgt=A gotelr] olHtian ARsta ofutz AIBA L} AN FE FA HAR He
o] Bt} AEa BMolabm Aw g}



2 A FE b o ® Qe Adie Hekdo] BE #EAYy & F Ut kA H
Hel A= Arte] W& o] dslA] et BRI Afitel] g A& Agh =& A Fo]
AE 2 AR A qke] A E TS AR A AFe §EAA D AR HAEE
HAZ Hol 1 A E AAA o2 g A &ttt i o= 3|AL] oA}, the] <l
TA A 2]l (agent), =T (partnership)olAe] Z2TFY T 5F AL 7%+
o] ¥} (status-based fiduciary) = Ie}st Tl Wok oly gl Als]e] WA I o ulbz}
A EAE wEdthe Joo] S3std #HHE Fohd

A9l W/ (open-ended) el wel  FAA ARATAC  wel EAYsE
2} (fact-based fiduciary)® Ho} 1 Ag&WES dFste= A JA] 7M53shet. 26
AHA e S AF st 2JABAE F= s 3stH

AAE FA BE AAWA et AA4F FEY 4TE Rete Aol
ol

MN MR N o 20 O O O O o f 2 oo
o

4 2 S oH o> o> o> ool o> 30 o2 e
o o off o | Lo
go >

sttt Holth, W, FERpe} o] BRIAA HEd Fale AR 9 Ado] e
AABA R A ete] o= s, 2 AE AT 2 A TS BAs] A& 44T
o) R 5 Ryt Aol shesiet.

Y. T Ad

(1) BA8e]

Aele] e ARG o7 BAGE EEEL AAWAE B -te]dl #A = Fotatn
=95 Y3t AA oA EA-diglel JAE® Elo] diEels AT #2lo]
F-E5te] Bl theE]dlo] FF3sh= H3E] 2ol & BAI8H] o8& A2 e L Ao
pH]go] AQuEW EQlo] Aol o]og FFdte Aol BT & Utk wid
Al Aol 1 o RE BIats AL Qe At Al o] 3} Bele] o]ejo] FEdE
ol AU, A2l o] S FetE A E AW B IA|57] fE 2o A3 o FE
WSk Heol 2ol Atk

PdE EW AR TS AE A T WsAe i T ARIFAIR Be =9v vl =ie FE
Richard W. Painter in Evan Criddle et al.(2019); Simone Degeling & Michael Legg(2014), pp.914-9
Peter Bartlett(1997), pp.193-224.

36 Paul B. Miller in Andrew Gold & Paul Miller(2014), p.68.

T HE = E = A3FALE 24 (2) (W) FHE

38 o] 714 thel<l (agent) = WA telQle on|ste= o] ofdet AAEA oule] il A4, el H&=
Arste g tiEiloltt. £ 2 Ao F2e] digdd &4 2 digll Bl & gk i &2 ohse
=52 #%. Robert Sitkoff(2004); Robert Sitkoff in Andrew Gold & Paul Miller(2014), pp.198-200;
gl e] Ao Fo et =& 39 =8-S FZ. Deborah Demott in Evan Criddle et al.(2019), pp.23-
40; Deborah Demott in Andrew Gold & Paul Miller(2014), pp.321-338; ¥ & dig|dle] AlQle]Fo gt
=9]+= Richard W. Painter in Evan Criddle et al.(2019), pp.265-285; =W &3 = Alcl#A o digu &
5 HAA ] g =2 A% (2020),96-119 H.

39 thzlel ®]8-& 7HAIH]-8 (Monitoring cost), 5H|-8(bonding cost), L8]al #o]&4 (residual losses)Z
T3t} Michael Jensen and William Meckling(1976), pp.305-360; #&1(2016), 20 H.
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FE ALl At Alol ]t 2] ¢l H]-& (agency cost)©] FT7FEHTHA? HEGE FAR}TE FE AL
el & F vl gle FxAAM e FEAAA FY 2 AF A2 59T F v
gith. mebA Fdats HAk o el Al # oksta o Eate BATE HARE § o]
Adojso] 7] Wil FE Al the AIE B17] ol Yol AskA Ak

(2) IRHZ = 2A

ShAl AW AAISe diglel EAC HylE duiEd @Al tiste] dHEEE
st TR AReA R, AFe miel 2ol guEd dielcle Al g
AlefFAbel et 917] wel FE/EelEr] B /‘J‘ﬂ%ﬁbﬂ E3E e deR
He Aol E‘r"/“"L T Stk = g2y g iEelEWEME tel #AE Lol
Epdol Al EQle tialst=s shar, #1219 %XHOMW EEH'E—E dell 95 ®¥sta

el

ol

=
e Ao A BAE AYARA FF Ael-2) WAE Wmele] wA
e Ql-Elel A= AJBACd et e =& e FA Al Q1A <
e HAE FiEske dalod mEw dig Q-2 BA S AABA L] Aol= ALt 2 A G
A9 T dde AA A -, Aa) FEPw drkw AW AL O v Aehy
g AH | EHE =& vleto 2 o] Tamar Frankel W= E2l-tg]l A AH 842

th2-3 o] wtetgitt, 1) eRel (thElel) ol Al 2) Eelo] A ikoln}t BES 9 € (entrust) 3FL
2 T Akt AS AFRE A o] YA, 4) B

3) &< 1ol FAle] 1 FAlSte
A= Zd-Folth. Tamar Frankel i+ t 2] 919 A& AHA = FYAET A & = A v
delele s T ArE B9 FAlstel]l d7lel FEAre] AlAA%te A ]
dolattta Aw gt wabA Fu A telQl A A flell o AABA o 3 A9
2] Qs FEA-F AL 2Q1FA 9 s = 7 ol = t g2 219 FAISk] 3lolA]
el el Al Fodu= A, Aol A, 2219 Hed H HSo FaAdo] o=
e AddA gt HE o] §EdE Aotk

2. AT AAH N&
b AT g

(1) I=9 B9 3497

10 Robert Sitkoff(2004).

*1 Robert Cooter & Bradley Freedman(1991) pp.1048-1051.

42 Restatement (Third) of Agency. 1.01 (Am. Law inst. 2006); Deborah A. Demott in Evan Criddle et
al.(2019), p.25. ¥r¥ W4 dig] A= dgde] 219 oo 2 PEPHE AV Ee JAEAE
WwSoa 1 WEARIE AF Bl A7IA st HEDAR Fostn A= ol= duHe e A9
el et et

43 Tamar Frankel(2010), p.5.

44 Tamar Frankel(2010), p.5.
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A7 ARITAA o A= Ao Fas Ao 2o diafA] theFgt o F& A YA =,
Z|EA o2 FEAe AT B olye; Foo ) AlgsAd webA] A AMFE A e
ol Fu AlE AAE HEF o F TS FHEST. oA Ao T dFste o Fot
FoldA o digt =27} AR 21}, Bristol and West Building Society v Mothew*® 2] of A
Millet A= A1 F-&= AT Ao AR BijsE s 553 o F2 ) o] oF9 29jnke

e ool gt the WA Ang oblsht o Rekm Peld vk Ak 7 e

g 9% Zo FUoRHo] NAJRANA AEHE 1T

AABANA Bohehes LR AT ol BE WA, S SE BHANY A
9 e QRIS PolHs] we] Mok AW Rz Brh = 4919 R
Folo i el HEl Al Raje] Aot Fo % slLolt Al ThE Aol
$3EHE Folo)vsh dolattn Bt utebd] G3e] FANTE FEAAT LFEA
BolH it o PR Wi QR FA0 e} Fofoj Y AgFTh, ¥

FATE A TAT AR ow B o] a PEaelol S AL AHow
Atk ohAl WEE U FE AT Aol Al 8 Ao o]} el PHsH
A FAE ARG, FHARE Stel A AL 43 B3l olgol A
A%, AN o9 S $HAG 5 el glrks 17e] B . vepd] FA TS
Rogtel, Al RAt Bl oS Aae olgurt $HA sa Al Rt
oJebH o Z PFEI|T ST o] g FATE AAE FRHA Mo BHG

*°(1998) Ch. 1, 18.

46 The Expression “fiduciary duty is properly confined to those duties which are peculiar to fiduciaries and
breach of which attracts legal consequences differing from those consequent upon the breach of duties. Bristol
and West Building Society v Mothew (1998) Ch. 1, 16.

o7l AEg e WA 2RE oprlgittE onle FAlF ] Adolsttta s = Utk S d=oA e
FA T etel] daj At o] SEZA S Tt v nl= 2 FA SR ouk W oofygl o] o gl AlE
A9 glute] dstd = o] SEZFHS] FAFES &t AAG W& =R A3 Al44 FHx

*8 Trustee Act 2000, § 1 A duty of care.

o

19 oo PP Folo)Fel HEWHA Fo|oF= Donoghue v Stevenson [1932) AC 562 FZE S 3
FHdte 4TS Eole H, dld #Hdle BT Uil Ao FHRICA FolRE l“%%é}—t— Ao
HAEATE. o] #HAS Gl Ao FAte] Fojo| Rt x3E FHWAY T T HEHAE FoFE
T8k 3lo] Fenlsithe Atatel] o] 2 H A, 1 A %9191%% A1) Fake] gk o 591 Algl o] o
Z3EA] et Ao ol2A d Aolth. REWHA F9 9T E Donoghue v Stevenson ##] o] 3ol &z}
A AEZ (AL, A, A RS AAL F)oll dstd® O Yo FEd] gt FoleRE
F3}gt}, Markesinis and Deakin' s Tort Law(2007), p.24, p.215. 9§=<] ?_ﬂoﬁé‘ﬂdﬁ' FooFE= ‘FEHA
ol FeAtet o] EolF Ze YPERAL Aol HEs|Folol e *P%@l oz o e AFTH

Abe (prudent man)©] e F = FoloFolty 2tz AwWdle P2 9713 (2010a), 51 H.
50 0]Z7](2016), 9-10 .

51 Sarah Worthington(2006), p.130.

HBA SR ARIGFTE S5 FE Fofete Adfola mEka] 411
v A FEAES Al 23 FASE AR FAES HAE] o F 8

g Fol ST FASE At 23S dAste &S dttn —Zr‘%@‘jr. kA 2119 —‘jr—‘i 5% o771
ollx =Yool olE & <1y

p.427; A2 Aefle B =F A3 A 13- 14 (4)°0A *o*%f?}ﬂ}.
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oo MR FHIR #9

TA ZFskA =, obe ol A

r[r
=
ot
o
e rlo
N
il
T
ki
Bl
_0‘15
$a
kv

b AT vhst

h 1S EIA A o YF5FA AH A
J
S

Zol FAYgFE FAAQ AAe gr] wid #HES S35td

TAAQ AARASS EAAZAT. = HWAHE L3 (Law Commission) = F 4 2] 59
TAAR PdFRo2 oldFEFA YA (no-conflict rule)?} ©] a2 U2 (no-profit
rule) = 3 Uh.? o] Y FEFA AF S AR FATL 2}Ale] o) -9 o]ejo] FEdh=
FEAA AL 9 st S FAstn olEFraA dFS Al FAvt
119] F2k9] 2] 9] Yo A Abd o] QI ¢k o]l

Aelel Aol A9 2 Aste] Fe A
ASee A AW FAAY, £ 9

al
i
A2 2 21919 A o] ]} o] 77}
]_
Al

L "“

707 $19 %] (Law Commission) = ©| Y S &5 A

Z=3l= 74 (conflict between interest and duty)<}
Aol Fx7t Bedstes 5 o F 7 FE35l= 7 F(conflict between duty and duty) =
TEIT. > o] FEaA dHS AT Ao o] Rt FESE Aol
Jadene RelAHonE ANA FAA A9 T 4 yol §l7] @R ofel
AP A 0 7 o] 2 gt P95 Apetste ol k. wheEbA 3 A A1) Fate] o] 3} o -7t
FTEStE AF7F oldFE 5 FHAFY P dddeld. oldFEaA dFHS AR
ol F &= WA F st wat 2 A& HeE ol A e, MNP A=
Nele|mAe] % Rt FEHE S G4 o] FEEA o] LI T ek, o]
FA WMol Rast Aol A 3 Ae ol e dskel AL AL FASE
o 2 g wf, Al 3 A} T2 AJ L Fo] it s Gt A F-olth. ‘ﬂ]ﬁ TE A
HRIA QL o]} FFobe FHTAIN, AN FATL shhe] AEeA B F#oap, T
B0 Ao Ffztd giate] o F-E FEete A5, AN TR @A E FASH] &
Aoltk. ARle| 727t Hddls B9 959 5 52 5 7Fede A8 AdiA <
o] SRS el oo g YR Peste A AAE FA sk oF shA|
ol Hel& olalAA 7t BuetA FESE AFE AYstnes o FE THYF 5 X“-Lo}“
Hel 2 et

() olIZFETA LF T o|JFFFaA AF 9 A
] A==z YT o]AddFfTA] YRS
a=sl %1ﬂ-€fmﬂ Hol i %@ﬂ 3

[}

a9

[¢:

ﬂ%g%ﬂﬁ?ﬁh”LQA R A0S 3t 7o B ARE oIkl

53 Law Commission Co. No. 124, Fiduciary Duties and Regulatory Rules, 1992, pp.27-30. ©|3FT XA
A2 HE 2 #HAIS RA 2= Bray v Ford (1896) AC 44, 50; Chan v Zacharia (1984) 154 CLR 178.
54 Law Commission Co. No. 124, Fiduciary Duties and Regulatory Rules, 1992, p.61, p.114.

P e B =T Al 27 Al 1A 2 g FHYFAAN HERE A&

56 Lionel Smith(2003), p.3; Charles Harpum in Peter Birks(1997) p.146, pp.147-149; °]17+(2014),
74 9,

7 [1896) AC 44.

13 | &= 4



ATt FAASHATE P o] F F=9 Boardman v Phipps®® #eElcdAE Ao FAH7t
AgemRy oS HASAA tdvs dFL odFEIA A EFETI sho
oldFdraA dHL oldFETA 9HY FEATFeR ST Y F dgHe=
oldFraA YA oldFETA dHoERH BRHJAR ol Fo o dgFraA
92 dre] dHom vetete Hdlse] st oldFEol TASHA AdA| Nt
2 olgFE WAARTL FHsHA AR, AlQle]Fate] A2 HE Ele] S lgle]
olgds FASSte AFE TAS] wEeolth. ¢ mEA oldFEaA dHwe=
AN FATE o] L Fgste AMBAIE AWA R FASA] o] wito] HEo
dFoz JFd dart v Hu oldg&eax dFHe e SiHdE dHo=
LA Z T, 59 Chan v Zacharia® #el & o] &2 A2 3} o] FEFA] Ao
THHEE FEel dou FHEe oFga AActE dEAQ Heolnt.® F A9

58 It is an inflexible rule of a court of equity that a person in a fiduciaru position is not, unless otherwise

expressly provided, entitled to make a profit; he is not allowed to put himself in a position where his interest

and duty conflict. (B&< Z A} Bray v Ford (1896) AC 44, 51-52; 3l #AlE F 9F o] AnEEoz

Aol o], AHLle] o]} o FIt FESIE ATE of7lste] A9 o5& FHEA = tEvtE A

A1 e] A9 5 o] &3t o] 52 H S e o 2419 o] 3} o) BTt FESe AES op7|stl A= T

T 93S AR Be iAo B5 7bEsith.

59 (1967]) 2 AC 46 (HL).

80 AN F27E AAle] A fJeA o5& HAS5se AE FA%te FHHY 93L& FEAF A4l o Fe}

ol¢jo] FEIIE ¥ AHalAe <dEe AT WS tFHo|th Boardman v Phipps (1967) 2 AC 46;
o7 HE Ad ZE Matthew Conaglen(2010a), pp.113-

125.
61 7]13] 23 e HAZAAA, B, Fo Fz7} 3
g83 oAy} gle ul, Al FA7} o] &3t -, o]

1

3 s 48 AFH sl gle W 52 73 E
£ ol FEo] givgty, Wt o] FEFA At
ot et ald 713 2 A1 F-A7t o] & HES A5 oA FgFaA| o F HRte® 2t Regel (Hastings)
Ltd v Gulliver (1967]) ®5 oflel HE 5& FHF A 9A] FHYPYE Lol B AY T
ghopstA] Kt o] F &l dldetA ek 7 UARE, o] HA] o] g Ao Bl Gt

62 [1984) HCA 36. Chan v Zacharia ®Z2 ¢ | Brown v Inland Revenue Commissioners(1964) A.C. 244,
at 256, 265 °1* Lord Reid ¢ Lord Upjohn = °]FEwA| 2|79 o] ggaA] o5 WY ofF=
AFsta ot F 7o FAA - tat] AFsA = &4th. ©]F Chan v Zacharia B2 S <183 Hel2+=
Don King Productions Inc v Warren [(2000] Ch. 291 at 40-43. Quarter Master UK Ltd v Pyke (2004]
EWHC 1815 (Ch); (2005) 1 B.C.L.C. 245, at 53-55, 70-72. Matthew Conaglen(2005), p.466.

% Deane WAL= o|AFEFTA7E AQleFAFe] 2 Fgdo] Afefo] o) Whal WA Wolol sk A WA
ol gFFFA = AN FA7L Q1A o] fa AAle AYE FIe HAE FASE Holr] Wi 1
=2 2| 7F Aoldtde Aot AR w7+ Y= 2t The variations between more precise

formulations of the principle governing the liability to account are largely the result of the fact that what is

_ﬁ
ofr
oX,
o

conveniently regarded as the one "fundamental rule" embodies two themes. The first is that which appropriates
for the benefit of the person to whom the fiduciary duty is owed any benefit or gain obtained or received by
the fiduciary in circumstances where there existed a conflict of personal interest and fiduciary duty or a
significant possibility of such conflict: the objective is to preclude the fiduciary from being swayed by

considerations of personal interest. The second is that which requires the fiduciary to account for any benefit

or gain obtained or received by reason of or by use of his fiduciary position or of opportunity or knowledge

resulting from it: the objective is to preclude the fiduciary from actually misusing his position for his personal
advantage. ---While overlapping, are distinct. (‘€52 2 #}) Chan v Zacharia (1984) HCA 36; (1984) 154
CLR 178; https://staging.hcourt.gov.au/assets/publications/judgments/1984/010--
KAK_LOUI_CHAN_v. JOHN ZACHARIA--(1984) 154 CLR_178.html (& A Y: 2020.12.1)
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WAL o) F el MIE o9 ANetAd e dre] Ao Fe ol g
Ao o]fFEFA UHe| TFHAL Ao HAT £ YAW, Nk F8F AL
A TATE Bele] ol Rt FEHA @dE A TAst Al A0S
ol g3te] oo FTele A9 FEATE Aol

(th o1 2E A% o] q5FA AR FAA A
@) olg2S2x 93

Aol sate] o]o3} OBl 2EaE A YEAY A AAYE 5
SuAt AYARS e DG WES AL, o2 FEst e A
A Abe] MRS A9 Suxe Aol @ folq A SeAmA @9
Sl A T2 Helt e AAA o da WA Ak wpeg
Ao BAre] AR o]eT AR Rl FEaA @k oleld Aol
et o RE Zaerng A Sed WACR AL AHE 4 v girks
g7kl BAG weh AAAYE FAR A B9 glolt TEA 2X
Aol ke oled] wali AE dlelt AL Add Agew e

=~

2= 6
%+ 9
I

m

N
=

B0},
AZAN A= A9l deAct A A At A9 sdew
BASAL FEAT AL o A2 A7) Ashel AN EFHo] YW JAAL
AASHE AR, AT AR Ao] FE AT Axje] AESA SR At
este A FPsE AT BE UdFEIA 499 Adetn o A9

oz Ao 7 :LZ] 1—4, 66

ool ERA Fol SR FEL ahtel sl Hael £olAsk EAAAY o)
Aol ekl $UE FEA} AR T Qi Aol AR, o] FETA o T
pel oRsl FEAE Al ddel of AwWAoz FAW AAA o
3% °l 5 (duty of impartiality) 3 #2o] Mo x3 o= A=A 7tnttt Aolstth
ol M= otefoll A Bz dHst== st .

Aol HAF old@dFEA AFe AAYTATL Ao}
Ahe) A1918 B8stel Aot A3 A7} o)) g Peh A FA ks Aol
=

8 A7 AME Bl ol FFstA HWA o|ddrFA] dFd T ulE AR, A1 FA}7} 27| A 2 5-E

o]} & Fdt=A] oot T G A E FA G Av|dlA o] FEFA| o 2FHT.

55 David Hayton & Charles Mitchell(2005), pp.551-554; Sarah Worthington(2006), pp.132-133.

66 Geraint Thomas and Alastair Hudson(2010), pp.320-321.

TEEg A2 ALAE 29 FE.

68 0] F71(2016), 280-281 ¥, Graham Virgo(2012), pp.505-510, Virgo W+ A5 A4Ee] Al-8-(use of

claimant’ s property), Xt ©]<] (Indirect Profit) & 7]13]2] A& (exploitation of opportunities) &2 43},

W& g o] BEE 58 To F HAl 33 53}, Sarah Worthington(2013), pp.721-736.

89 AF gl vpe} o] o] FEFA] A o] YA YA o] FAEA FEHA @ FEAQ] FAH] Ut
gxe AgA Lt tiste] Tt ofFE Rt glon AL ZRE o] g4 A=

e N P e
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e

3) FEATL AN FApe] A9 B BEte] Al 3 ARIYE o] 5S FYehe AS
Z7te] A4S AWEA, ol FraA AR A WA FIL AN FAS} AGA S
sl o9 A5 A PolTh AGANS BEI] AARAT o] e Gt
Aol Bal alg AALS Ao FA&EHE Aol n 8 Aol A o] A
AR Sk wpeb] Held AFF A SESAYL Pasts 2AS 49EI1
HlmA §o] 3.

FoAA FEe AR A9 ddd A5 Fuu AHE FES] ol9g
Frshe A FAVLT AGANe] AY PuLk /10T 8T sk AAEA oA}
2 304 4% 5 nose] A2 28T 5 AbA s Ral A B9l
AATEEA AN ARG A DA Y I AAARAY A92 AT G
7182 Qdetel Al FAs} ol A AS, AT PRt 713 S WEA AFA VO R

EA7 otk w}am NSEEAYS $HE] AAME FHHQ

r
B

S,

rr

oy
flo XL 19

2
[‘8

ENR
(E S
£2oy

o
of

ol
rr

| 7Ale] AN E BEee A 3 A7 A FA A o] o] &

=

o
LI

&
3ol Al 3 A7E ARl FAp Al A F ek ol = /‘J‘—%Zﬂ’&d A St E o]l ofy 1L
A A el AHARJ] EdrE FASA = den. 7P B dE2e AL FATL
Ao FAke] 2|95 &85t Al 3ARTH HeESs FRHAY FHEE Be A Folth
Al A P2 ol SEZAYE Fastolof steAld Wsto] =Ae] aA7F EAF

() =9 T8 ¥4 A AY 9% 2AAY 43

(i) 3FAH LFY 7+
FANFE o] FEFA AF o] FgraA] dFom FESHE WA 9d d=9 Tito
v Waddell”?## & 7|H o2 st FAHF 9ukz 27| A UZ (self-dealing rule)
%’-7874 & Y3 (fair dealing rule) &2 FE317| %= gttt 444 3 & vt} o] 7| A=
G271 A el A AgAjLte] FEAR P9 st FA 2 ool A 3 A Ak
Trxh% sttt et ArIAY e d4stA FA ke AE dFo= g, wkd

=2
N,

=i xﬂ3% A1d 1Y (3) H

THEA = Regal(Hastmgs) Ltd v Gulliver (1967) 2 AC 134n.
EEZA90 ZAd Yo = B =2 A 3F A 1H 1Y Fx,
™ (No 2) (1977) Ch 106.
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g9 930 Agxe Ade A% 30

- g7t 9
interest) < WY} 8l= A b 2 A Qo

¥
o
>
fru
1z
o
4
i
=
D
=
D
=
Q
3
5

23 1.2 o AN £ A e H S FERelA HEsHE Aol AP A
elsksl AL Adeln AN dol A A pael S et
webd olel@ Adt 9As FARE Aol o AdY REHL TP oiv=
e, BAL SoAsk Adel SAAE AAGE FeAA FUAE Had 2o7)
294 GBS AT FE Aok AW FPWY FEHAE FAAAA $FF FFHS
YAE 5 JE A= setstn Aok webd g5 e Ad G4 SRR} AT A
Y4, AdS BUE F8 A FAD PRE ANFASE SHA R FA

A ANE A28 + A= Bk,

a9 1. =9 FHAF SutAH: AU At A
a9 1.1. A7AH X 43

SERL g SER}
QEA) [ | (@RI

* EXE X0 Dot 2EES BEE A, Al AN|7E S0k, Ao UM =&AL O XIS
O|&3tX| OtL[3IAZ0| LEEH REd

h BAAN 4ol £57 7
FAAN Q7o) 5F o|F, AV AN FHANAE Aae Ado] 2P AT
4ol A qol Ade 23 e A7t TP Felxe] 2

_

o glol% #lg A7t
ARtk AR st EFS AbESATh S W HAxe] Bl TEE vhe
2ol A7 A AHF gAAY Ao AeHE APE A AAR PR dow
gaaith. = sede ngAa A A Aded ArAdelE QAGA FAelT
e A o8 FAGE W, 5949 FEkA Aole] Ao dalE FAAY
F2o] 4 Ak o|slstel o @t

gxl7t 2lzke] =2 H (beneficial interest) & # 53 oA T A d2o] Hgdvty Y3t
© 2% James Penner(2010), p.430; Geraint Thomas and Alastair Hudson(2010), pp.324-325.
raham Virgo(2012), p.500.
1ete] A Qo] vl=e] SA o2 ol dake el A SAksk o] xke] A Aol 2 AN AS
e dol 9 FUTHE wele ¥ wRo A3 A48 3 BT,

% r> Q rﬂ' 4>

2
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qgae A, A BT AAHE Ade 243
2 ol 2lol) dlatol £ wmel7l BaTh o0} Be) o wE
2 Azt dAstel FolAel FIE A ANH

o] E}@sltt. Matthew Conaglen 5= &7 Al 2ol nlx] sld Aol A

>

fu e

2o
W BNOfr o oo B kot

T D O L N oL/ o R

44 %2 Baets Aol 2ASE Aol Yatel mAAT.T FYAY Aol
WS 2R AVNE, A TYAY FHEe LA A FPH ol AHE
ohiet s Adel thstel FEA} SR TG RE YUE AN S0 Felohd

AN 2 FYAL AT AR A4 AT Fa GRS AR, A
5o A ol¥el THeA AF AUE FED Ao BHAT AR
Ad el 270] FHT AFol = A 2ol A ST G RE AN A 2= A
AP ANE faHA e Ao BTy mepq YA AHo] A7 A A3
WA Adel 444 3PHL WAL AN AFHE A 84 ¢, AN 9%
ERIREE TR Fsle des BE Aol
gdeltha A g,

]

1}
=

(2) TIZ A Fo T FHT
h AAYF2A Fo]] T} FA) T

nl=o] Ao e F o BEte]y] wjiof Al gl FARE FUNHE T2
Bste] E Fo] WS AvHolop AN, dwtHom =it AdderE 2
ol gttt ml= AW ZACA AJQEA B ARl RE AW o, St R
T &7t AF AU ole I=F 2 viTolA Al FE A oz vtete}]
w Eolth. AR5 ARl FArt ftete A o F = ghetsid, AlQldA o whet
Ao FAy Beste oFe] W F=rh @k 5 sled olF WEd oRE
Ao F2 Hotol gy, & & vFoME FHFE AT 2= vpepspA|wt, O
ool Folo e Alejd Aoy, Huely, v fxoff 55 AQlefo] £33t *

ool A =t ARl o) g & el dhepshe ol foll Wik HE diskA] ettt
ohet heFet Al E AT A o EActd G Ml E Y=ol EYEA Felsta
Zb Fo Wer F&ste DAldA WAdBAR Q& TG ofF oF Nle|rart
FReke oF & WEis FEekA dobx B EEd Zoldtn FHIrh. I
FTAME Ll GAE T AEHE THAAST Ay Fe4d H Al 7}
Sastth.® Nk vw 2 oo RRE AHY S =Yste A7l A 94 SH A

T Matthew Conaglen(2006b), pp.366-396.

8 Woodhouse v Mereidith(1820) 1 Jac. & W. 204, 222; Williams v. Scott (1900] A.C. 499, 508
Matthew Conaglen(2006b), pp.375-384.

7 Matthew Conaglen(2006b), pp.366-396.

80 o] g3t =& o|Ake] AT AU E dASHA A3t Aol ollg a2 7EE 3G 7Tz W 2AE
gtebd = e Arkg|r do. B =29 A3 A 44 Fx,

81 Tamar Frankel(1983), p.796; Deborah Demott(1988), p. 880; ®7]% (2010a), 170 H.

82 Fulrh AlQlo) o] W 3= Aolditt. datglo] 9o 7 f-oll= Fo o F-of T T of e}t Ao d A o 7 (
duty of good faith) & 215 2]%(a duty of prudence) 5= 4121 Fol| E3A|7]7] = g},

8 o= 223 7| E 3120 ‘P e (Equity and Trust) ©] E3EHE Ao 2T J=oA A e

T845 49 5 St

)

=]
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W2 AN B, 0] F Aol R0 Ret AR E UEF X o] FrA ey
£ FooRg $40RE mE Adevd e HtE FRE A4 w9
ARl wAp} kel RE O R Ao Re wi v Ae fEye] A7k §A,
FA9Rs FdRst shte Aol Ut %R 1 F b nEe] FeloRs}
FA9 R BE A 2ADT. o dalo] h=w, nENE Al s
QAT o i U Foln] T 02 488w 1 AA o] FehATty B o

webd plFe] AEye FoloTw FHITe vhbAR AlelTe AReA 1
WY LQIe] FEAY A9 7] WEe] APHE TR BrhE et Foo R
AYARE Al gl oA FAQ FAE sl clof sHe o Folths wlep LEpAt
54 Y mt ABRA4S D AL R4 nesr] A9 53 59 mt
AEA Ae] vtm £4F Aol FEAE AP 54 v 2 ARALS B8 78
AT 2 St AU e a7 799 YEE 7 HEAS nedhe
A A FEAT FARA FHIN 87HE FAE BEHGEA RS 2ol
e}

(i) TAYF
nlo AEPH o] FA T dnbA o= A EA ko] 23X dE] FokA| ge g FEAt
FRpe] o] g YAt ANEALEE X 2] o] F(duty to administer the trust solely in

e mEk FEAE A7 AR Y oE

84 FEdward Rock & Michael Wachter(2002), p.652, Robert Flannigan(2006), pp.460-467; Julian
Velasco(2010), pp.1307-1310.

85 Tamar Frankel(2010), p.169-170; A% A (2016), 56 A.

86 n)o SRS FollAl FogFE 4R dRE HE Ad vUstE Al 2 Goldberg n4-= EH P 9 H
A7 v HAM T A1 72} 9 ket Feko] Folo]7rt WA= AL o2 £3 vt John G.P.
Goldberg in Evsn Criddle et al.(2019), p.415; AJIFE FooFo FHYRE xgsl= /Ee=
Ar ARt Fol o= ARl el ol wlal ofshe o] F2h= e 2+ Tamar Frankel(2010), p.169.

87 o] A7+(2014), 94 . Restatement (Third) of Trusts § 77(1). The trustee has a duty to administer the
trust as a prudent person would, in light of the purposes, terms and other circumstances of the trust.

88 2 Fg TG AT vlar FHOEWUESY FULEH (Uniform Trust Code)e] &2 25d
o] % (duty of Prudence)o] i W& Folo]F5 ¥33ln At}. Restatement (Third) of Trusts § 7(2): A%
o5& A 9 (care), T3 L 7= (skill) & 9 (caution) & o] F& 8712 2 3}, Restatement (Third)
of Trusts § 77. Duty of Prudence; Uniform Trust Code § 801. Duty to Administer Trust, § 804 Prudent
Administration. https://www.uniformlaws.org/committees/ community-
home/librarydocuments/viewdocument?DocumentKey=a6c0ac6f-d2ff-4309-9060-e6bb065254b7

(HZ A2 Y: 2020.12.15)

89 Restatement (Third) of Trusts § 77(3). If the trustee possesses, or procured appointment by purporting to

possess, special facilities or greater skill than that of a person of ordinary prudence, the trustee has a duty to
use such facilities or skill.

90 Restatement (Third) of Trust § 78(1); Uniform Trust Code § 802(a).

https:/ /www.uniformlaws.org/committees/ community-
home/librarydocuments/viewdocument?DocumentKey=a6c0ac6f-d2ff-4309-9060-e6bb065254b7

(#HZF A4d: 2020.12.05); ©]A7H(2014), 75 9.
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WAE Fote] et o Feof zzle] o]Qo] FESE AEd Fole AS FASHA
A1 gt} 2192 o] = A7 A Y} B2 AHAQ o]dFERS A= Bo] oflE %
B o] Tl 3l (engaging in) FEAZL 2191 e} QA olele] FEo| JFE|Hoz
= 7he e A9l Fole A57HA 235t A48 AT webA] njae] FA o F
g T

A G A 2 dAsH A 88 S & AT e ST 23
A A9 2 AR ALl FAE ), =

21 of F- T
Fo} g7 AU dolol sle BEE TR AMEIAAE £ Al
i

Mo > (N2 Mool
lo & o>
N
N

(W4 A71AN 983 FZAY L3
FooA FHYFE o|dFETA dFFH o ‘-’4?‘%}#1:%1 o= ?xﬂﬁh‘?} A &
A 3 2 A g AHEWHE(R3T) 2 2

oA AHom FUNA m, ol FE
FYom TEHT”

(1) A71A: Sole Interest 7]E

nE ARG FAdFE uF oldFE Y T AAHSA dFHE FHE

LEE AT M= G pATA R o] FE FEE e W] Ve L=2A

AARES flste AE 7IE S E (sole interest) TThY S FHAE FARY o]uts
A

2=
Aol T 9uk o 12 feke o) WS o] 2% Aol Sebabe] Ao o3 A 74 e

./.’l‘_

aedtelop M oldlFEol WASE Pl WAL A AANE FAAT web
5 o)

94 o9k FAel B 984 (harm)ed Fo B D] AAE S EeA 2a, o &

91 Restatement (Third) of Trust § 78(2).

2 ulare] FAR AALE AF & wo] MAA 2 <2 Cardozo FAME thad Z2o] #AIst w7
A Gu 7R R AR dAN S dxRee e IAT F Uk dubAEcl A
A (arm’ s length transaction)olA 389 +& E}-’FJ Pt A AN E FAETG. F
A1e) FA gy W 5& PH rEo g Hgte] EAE dAste A Erlestn dwtd
Ty A ET 94 A ST 71 4011 g 7tetodof gt whebA FAF= -
o 53 o 9] FeAv 94 A 7|ES 431d & Ath” Meinhard v Salmon, 249 N.Y. 458, 464,
164, N.E.545.546 (1928); Restatement (Third) of Trust, Reporter s Notes on § 78, comment B, p.115;

Robert Hallgring(1966), pp.808-811.

93 Restatement (Third) of Trust § 78, General Comment a, p.94; Comment on Subsection (1) e, pp.105-
106.

94 Restatement (Third) of Trust § 78(3); Restatement (second) of Trust § 170(2).

% R2T 9 Al 107 2 F4F 9w §8S Hoh pAF ez AFsId Ao v]3le] R3T = 93
Xq:l‘é‘ st Atk A R2T oA A58 ool Azt 717 gl 242 ¢ o A5 A 73

57| wEol] drkbEl dARe R Fdd % sttt

96 o] = R2T 2] Reporter 1% Austin Wakeman Scott 2] 4 gk2lolgta g 4= 9t}

O QBZA] F£AREE Y 3ttE BFE AT E B3] Yl ALEste] & tEA Q] 8 2 2 George Gleason

Bogert & George Taylor Bogert, The Law of Trusts and Trustees § 543 p.217 (rev. 3d ed. 1993)3} Austin

Wakeman Scott & William Franklin Fratcher, The Law of Trusts § 180, p.311(4% ed. 1987)7} Sl t}. John

Langbein(2005), 931 HellA A21-&.

v}

(

3 1] =
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A2l T Y2 (no further inquiry rule)e]ztal gt} % = F=3 vV IX| 2 0] Fof| A &=
cEAel 340 ANYNE AR 0w AARESRT] HTHE FA T el H5HE
AP apdetE WS A 9 sk T

(ii) A+71 A2 : Best Interest 71

na AEHE 435 22 FAATE e 9 Ve wEun du. oy
o] ZFE FA FAAY HAY o] FFete A5 T AWE FAst of
of thet =ol7F &slt}. x4 S 2 John Langbein & 22| FUAE 23]
P 9ot= 71T (sole interest)s A-&3tW, FEAAA o]9o] HE A& A=
T U7 W Zel AFpA o2 YA B Ty
o siFettlete FEAIL Ald AHE FHA
g 7 e Ardde dY AHE d&sloF sittn
Tt WA Langbein 259 F74 ¢l thsto] Leslie n4w A2l S@d 2 =217t

AHE A = gle A A E dldsts 7leS doba whabgike) 1ot

H Sitkoff W+ WAA A H S 5319 Sole interest 7] =3} Best interest 7] &<

3
-

T
—

¢

Bl w3t} Sitkoff W4E Langbein <2} wlXF7FX| & Sole interest 7|5e] uw =
FAR A A FElg AR Ak A Hol FYAR7E AT & Aok Eo
O E B3 Sole interest 7] - H] &3 &9 #A g Sl HadH o JHsE
AT A ST S o] FE Ade HdAHoE vt elA] &2 Al sl dstRRE o]
qgote B AHE ZAst= Aol i A diste] AbEA s v & Eh A2 H]§-o]
2898, A o) FE ddste AUdE EF aA% e Ae AT F U=
Aol o102

54172 Sole interest 7| E Wt JAA H&stelol SEA oW ol U}
8% Bart deAd dF G5 del wge BuA GUT. AW om Ry
ASEA vwlA APFHAAe] B A5 AFA HATGE Rol LA
Aafolh. 00 o ele] BAF/INT ofu G A PR AFS AGsHE o] FHA
1Y FEL AR/ A AFF AF st FAH BAlolh, £ae] Ao o) g
Ashe 712 L RG] FEAA ST Eaol U HAAA AR 9F AYL
RIS PSS AET FE D AT FA 71FS AEHAT LY 9B AYFHe
S AUT F= ATk TN E Fake WA A8 s 9A % Langbein 159
FY% ) ASYUE FPo Aem vk AW E BT4n 4L FA LH

98 Ayt F (0]A2H(2014), 75 HB) 2ol % No Further Inquiry Rule & 2F4E (A4 (2016), 99 7)
59 8o & Ab&-gint

99 John Langbein(2005), p.933, p.951.

100 John Langbein(2005), pp.980-982.

101 Melanie Leslie(2005), pp.544-554; Sitkoff & Dukeminier(2017), p.602.

102 Robert Sitkoff(2003), pp.573-574; Sitkoff & Dukeminier(2017), p.600.

0 o ole] GEAS HHE ch P2 Fol A FEAS A A%, F AGHA} AGH AL LAYT FA ol
ANEANAE dAetan FFE A= Fxele AL 383tk £ dF5H Tt AERFoA FHs e
AT B AAE AN Ad e AFAAT AL G A WEE Fett AL gt 4 94 dEAY

10,
N
—~

o 9] 23} s F3stt). o2& o €)= UTC 802(f), (h)el 783t Ut Sitkoff & Dukeminier(2017), p.601.

104 Sitkoff & Dukeminier(2017), p.602.
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Thael AR BANA SN o 2 Bt v . afekA
AT fEae FAeRE A4S HEdte AE 9Hom dm, Azl
F0, Fefrpe] H91 % wele] S0 Y& Fgolw Ao o FEANE

(iii) T8 AH ¥3F

P A 2 Ay 2l ~H | EWMES] Ao 232 I ANLE S st
Ath G} v bR 2 3 A D (fair dealing rule)©] A7 A A 7159 dAAR S
#shgk Ao 2 M AY AT d A FFete uE RIS E Sttt vlw A ey
g EWHE 3] WHo] dFHE RlEER . A 2 A gy
2] 2B o] EME (R2T) Al 170 & Al 2P = “FeErte] ufAG oz a9} Aste
TEHAE FAAE FB T, FEATE A dotok e A T8 AMdE

TERM A Agsiof & o Frt Aty gFum AT v A 3 A2 AlEH
g 2~HOEHE(R3T) Al 78 & Al 3 &ollAe T AN dFd st EF5 F4 5+
‘FER7E Ao F A A2 dFLetE /MAZA AHH O =Z(acting in a fiduciary or
personal capacity) ¥$] SF=A| AFo| FIA FEA=E FUAAE FHSA ©F,
TEA7E dAY dolok st AHY T8 AME FEAA AEdor & Rt
At . FHsta Ut

LT.

ROT & 937 BLAe] Fute] eI AL Aele Age] sk
ANANFA 9H S 4481, FER} U7 Aol o] Aol vstd BRANNH S

A 889,18 GA 5 R3T & o] & WASHA W FAe] 29" & g v
ANARAE gAAN Qo] AeHE AAY QY £A7F YT SAu RIT o
Aded] g A FEe ke A 782 A 1P, A2, 5 AV Qo] AeH e
Al B AEE AT Gl GADGT olAlss] WD A Fe wAsE 2gow
solop & Zolth. mepd A AAARC] ALHA g SRS Fodxe] A
2477 Q7o) ARG B Ao| BIATh 0 % 2] ANEANE FEAE

2

105 Restatement (Third) of Trust § 78, Comment on Subsections (1) and (2): ¢(2) A g FAjc] o]d2E

AdE A& ZFL Ae sl T A7E ey FFA U] A Folle ST fintel] e gt

106 Restatement (Third) of Trust § 78, Comment on Subsections (1) and (2): ¢(3) BE FIAZHE £

dojof atrh, Tk X FofzoA] A& A A AT FARNA o] gl ¥, AH3 FHYF

Sl 5bol] 3 Ftct.

107 Restatement (Third) of Trust § 78, Comment on Subsections (1) and (2): c(1) B2 ald A7}

TR o] & 93 Holgte AT ARt sl AdE SAE & U

108 Restatement (Third) of Trust § 78(2); Uniform Trust Code § 802(d); 418 &4 (2012), 271 H.

109 =] A2 A 33l ‘/}O}ﬂ AAreE g glo] ST vhgttta B ZQ1d whelo] m=9

jjrfﬂ] A7t FARAA FHstATHE ATl whshA] revty Erhe A9 0|97 (2014), 81 ¥
gxie} Folate] Ateole] Aol B, FEAZE oAt dote] A FEE /At A W&ol

?"30}”4 FEAZE L3 AHE o] &3 vt glota JIFHW o] & RSt B 3 AY 93] o] I dtt=

Aoz Aeny a4 (2012), 270 9.

110 Restatement (Third) of Trust § 78, General Comment a, pp.94-95.
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AQe)Ro} ow @ AAE olYHES i
=4 FA] 9] F (proscriptive duty) = %
H gl Zo] AEAHo=Z o H4A9 =

1845 A] (no-profit rule) 2 83t o] A d F AR FAYFE
elel Sk a mFe delel we A998 yHe dTE Age v
Felwl, FelelnE @A Aol wel Fo2 Aol gobn T olA
A AN AAE XD A E el BEAY oAk oA FE

_\E

2] o] - (prescriptive duty) = &
Al et =o] s AT EATH UA
A] (no-conflict rule) 2}

N

-0,

A

P>

o o >ﬁ

(i I (A
_>;
5
>

(1) A9 A3

b 253 FA: Matthew Conaglen 7 3}

111 Restatement (Third) of Trust
12 e FE JRA 2 T wrEEof st AA R Hlth, O AHE dxo AN A
Matthew Conaglen 2] #&| £ AEE B3l AA A FHAH0] ofet &3 JEE /A OP%
Ao 2 sh= S Rl vt k. mEtA] 7R R wl=e] A e B ES WEsH HdEst] AE
FAAY D=9 AA HLHAE ANE et itk TP APHA R YFo| 7HET Aol O}
uFolth. d=e] T AY Dol it =2 Matthew Conaglen(2006b), pp.366-396.

113 Restatement (Third) of Trust § 78, Comment on Subsection (2): d(1), pp.104-105.

114 Uniform Trust Code (Last Revised or Amended in 2010) § 802(d).

1o m o A 3 2} AEHY 2l ~H o] EME(R3T) 9 FLAEH (UTC) 9] FAFT et A S 2 =89 A 373
A 34 =,

§ 78.
[e]
=

i

[¢]

=2
7

to rlo

L u:E ph) _l>"
N oo
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Matthew Conaglen v old & 9] F(non-fiduciary
duties) o] ''¢ o]P & FFot7] 9 JFHe S Axgrh. A ZA9HQd Pele
AN F Qo] thE o] F-ol| A o] st F4 o F+=

W g2 s 2AA ZRE TS Yep A ¢l 2o (undertaking) ©fl
ol g o 7l FA o= o] ALAQl, A=AQl 29| o9 o] HE HF3]| 9%
o] 52 Fetstty, Matthew Conaglen W0l W2 A FAQ =9 T4 72

Fol Aot k= o, AlQlelFate] ALEREH olds FHE

ARle o Aol 1 9 AF7 o= AT Weld sfdata] k=t

o
1o
1
N
N
2
o
1o
-
N
N

() 234 A7 332 99T ZF T Lionel Smith 23

RF Lionel Smith e SA2F7F 254 FA9F & ofdet BH4 #eloFE
et FHFIT. Lionel Smith nse FAYFE AQle|FAke] olejat o F7}
TESA %= 9% (a duty to avoid the conflict between interest and duty) = 3o},
g Eole 77t F 2 $FskE U, As Fste o T 7 WA sk o e
d7Ac] trEnga Awsta F oFE TN EFeted =oE . A WA

Fote IFe ol gFUt FESHA @S YFClBRR 454 FAYFY A

= A FA7F &2 F 7] (proper motive) 2 1 F-& o] & of
=

ofFolmt wmekx PPH Z9 ool Pt Lionel Smith 5ol uw
= = dof Pt AL FFAom Rt A o] 95t
oot Aol o] o7t FAoFe Edolgts Hdafolrt.!* kA o] Hd9 oS
F15te] Belste 29 % (a duty of good faith) 5& Zgshe 4< ahAu
il o 2 Al 7§ A1 e] F(duties to disclose) T ='** T F
2 A W EAoRE AZAH FA QR }HFst= Ao ol
A54 A9 o R et E o= e dn

GRS DA FUYRE AN PR SRS 5] B9sn

4

S o
>

It

(¢

o,

= 1l %E‘ - —
FA st ok gtk WA MA Alaie] ]dbelt}h, wEld F4 ol F+E Lionel Smith 152

16 2Rle) 7 o T2 o Fg FoloF, 2lo| A F(a duty of good faith) B AIE EX]of whe} A2k
#e, T2 HE 55 & 9gF 52 grdd.

117 Matthew Conaglen(2010a), pp.201-203.

118 Matthew Conaglen(2010a), p.37.

119 Tjionel Smith(2003), pp.3-4.

120 Tionel Smith(20083), p.20; Lionel Smith(2014), p.628; HFA(2016), 62 H.

121 ... exists to protect the same breach, which is acting with an improper motive. Lionel Smith(2003), p.
20 (R=< 2A}); Lionel Smith(2018), pp.261-287.

122 Duty 2 is the fiduciary duty to act in what you perceive to the best interests of the beneficiary ("€ =<
44},

123 TLionel Smith(2014) p.631; ©]%71(2016), 131 H.
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A9 oleg fste FE Hol AFZ AALJoF 2 motd Zlo| ofye}t AR FA
Ol F-2 HE Zlo] o gdsitta Aztett

&= & Lionel Smith 9] AefHH T F9] 7|Eo] AAT o FolA F=}be] A
ol g g VTR WS ETE, WA Z9ol o] AR o|Hdst= AeFo] Ut dE
EW oldFES AHAHoz FA e Aol ofyg o]dFES /NAISHEE (disclosure)
StAY A TS 802 st o F2 WY A54 9o Fo Aoz ojddte
dAo] Utt. SHA|FF A O Fof 2 A9 o e FAHYFE ogety] fla fAH JFE
HE Aol ggeitt, /MAYF 5 AddA A v 2 173 o 72 17| ofd 1 A ofA
AERE T2 g ¢ o o FAFo| A4 29 P rEH o=
Z3hote AFdde Adxpdorm FAFo FooyFo AAVE Esaid 27t Utk
olg|gt AfolME AF74 A9 F= FooFo dow HdAFE FAYF= AHHA
A F2 Fotst= Ao sttt

. ¥9elRel A9
(1) 929 2R %

Oh) 3B Fo dd: ¢ F3t FE (conflict between duties)
SbA] A2 vhe} o] o] WAGA AL o2 EFA AL olol 9% x|
%= (conflict between interest and duty) 2 ©] 5%t Z& (conflict between duty and duty) =
T2t ' F2bd] s Fste o F3F FES 9| AsHA A8t 3ol oty o] &
o )
H

= o
= =
Hds 2ete HelE TeAA v 3 2 AN FHFE AAsta v

2

1992 Axd 9= P71 ¢ Y3 (Law Commission)©] E A E3tal7] Aol o F3t &5
TAste dFeo] EAAYE A2 ot o]o] thall Matthew Conaglen nF+ & F3t
TET AT TN B dLE eshr] o At 0 o] o AlxE
T2 ol oFe FEo el #Alste HAuEH oA, WE (obiter) 2® ¥ FEE
A oF rtal A3 Aot 2T WEdd A AFT WE2 -2 Y delE a2 of
e W&olded, ofF FEAIE AF A o BAVE Sl A5, 5 AR FE
i Fote Aol =, L2 T3] (loosely) FEFAFS] o] )3} o 9] &8 FAIstE 43S
Agote A= AAIG " U g3t FES o|dFEFA EIAA olfe
ARl Fa7 AEAF-E oldsts HAAAM 73 FEo] EAeH oFE A=
ol et ¢k o] 7| WEolt. 1 B & A FA; ALl 9] o]ejo] FRbEA] ron
ozt FEL oldH o FUt FESE FFEG AJFAAA 5o AL e

124 0] Z7](2016), 132 9.

125 Law Commission Co. No. 124, Fiduciary Duties and Regulatory Rules, 1992.

126 Matthew Conaglen(2010a), pp.42-176.

g oz Age #ele o3 2t Ex parte Lacey (1802) 6 Ves 625, 631(31 ER 682); Matthew
Conaglen(2010a), p.143.

128 Ex Parte Bennett (1805) 10 Ves 381, 396-98 (32 ER 893); Transvaal Lands Co. v New Belgium
(Transvaal) Land & Development Co [1914] 2 Ch 488, 497, affirmed on appeal: (1914] 2 Ch 500.

129 Harrods Ltd v Lemon (1931) 2 KB 157, 162; Matthew Conaglen(2010a), p.145.
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FotA e o 57t }AE]—

= FAZE W, 4% A= (Receipts and outgomgs) AAker w,

g 9 Aol HALHY. oA E & 5 v+ (Apportionment Act
= &5t stue] Algol o] Fdxprt EA) OP‘ A5, AgA Lol ol o gt

Jd T (Statute) 2] T3S B3l TAE At} AT B2 dal= 20139

I} <) (Trusts (Capital and Income) Act 2013)=1% 3ol Al FAH<Q

= o o
N
(3
2
)
)

4> o5 oA > oz R
3
e

ox 1 He

o EE rlo

of $of3} QRS WAL k.
el Alge] tstel £t Hol SR FEe] WAL RE ALE FAGAE

ATk kA AF3IE wle} o] AtdiE] g3 didiAe 43 EE A 835ty
=23} tF. Mothew v Bristol'**ZHa] o] 4] Millet A “AlQ19) F-2}7F 24l o Al A &5 &=

02 2&B/A7 SAFTeR Qda 2219 o] E fa A AYste Al A A
oFolol g}’ 11 FAI S} Th. Matthew Conaglen W& ©] & A3 24 Y3 (no inhibition
principle) o] 2}aL A ghe} 1% gt AA] U8 Foll Aalax] 92 st =4 A FE
Aok wf, Ao} F2ke] 119 (intention) F-7F TTa7 AT gllojgta ¢ H2 F5I

E N

—

90 9P AT vlst go] ¥R RE
(o)

o 2o dF 2 BE B2 o F 3 35 (Conflict between
duties) 2 £ HE Ao R B 5 9t} 2]
g3t &

o= gt Bd =1 duty to act even handedly

as between beneficiaries = = + Geraint Thomas & Alastair Hudson(2010), pp.286-292,
duty of impartiality &2 Z 3 3t= 3 2 2= David Hayton and Charles Mitchell(2005), p.614.
BlaE B9 Al 2 2ol folo 4Aow AFHe FAe ¥z BASE Ao Wol 73t g

A =
TR} Al vl 3k o 3ttt a et ar A Th. Hayton & Mitchell(2005), p.618.
132 1870 d w2 Ho] AR H 2 HAH $93] (Law Commission) = FH 3 g2 v & H3te] 87}
FATFAAte} Dz o] TA AtolollA FH I FH S o] Fe HHS 2] fal AR dHE
n}l#d 5199t} David Hayton and Charles Mitchell(2005), p.619; Law Commission, Consultation Paper No.
175. 2004, Para 5.48. https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-
11jsxou24uy7q/uploads/2015/03/cpl75_Capital and Income in Trusts Consultation.pdf (ZF HAL:
2020.12.07)
https://www.legislation.gov.uk/ukpga/Vict/ 33-34/35/contents (& F A Y: 2020.12.07]
133 https://www.legislation.gov.uk/ukpga/2013/1/enacted (ZF A4 Y: 2020.12.07)
13 11996) EWCA Civ 533.
135 Matthew Conaglen(2010a), pp.150-152.
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@ U ol B A 190l kel 28] 9 AR S]] A 2

e
ol mHAREre] ofbd A thREH7 Tolth. wekd FHgF= FAYFAA
A AA R FAHAFAH dASA FA F‘ dAo] olym Quk of Feo] Aok 7|FE

o 2 wngtol FAO Ko AFE HI| o]y FHo] Tt
(th) THYF A F@

Matthew Conaglen = &% 2| F f]ubo]] Uit FA|FTFo 2= ' B SXHH,
AL PAE, FEAY Ha g9 O E o]l &4, 9 YA St e FATHeR
E3 U0 o] F FERe] By g gE o] B4 FHAE FHYFE ol st
JJr7§ of A H]E'jl FTE 52 T A F EEste AS oty Wid e FAFTES

2 &k 2 A=

o7} BT B E f88] oA o] 58 o ASae L o SRS S 2l
277} Qrha o}, FAWY F FHWY LANFORE R TA el ALk,

(2) Pl=e] 3HAF

(7h Al 3 2 AEHY FP2eo]EHE
Al 32t Ay g xHClEWE(RST) Al 79 ZollA %8 (duty of impartiality) &
e 2ol AT (1) FEAE Ao gUd oA dste FHE Ao
Aee Al o R s otk (a) AN B2, BE 9 owjiets B33 ge B
5 olehe A9, Ao 2gda BAF ThEd Tl ola BAE A
elote] BN (mpartially) pelol At (b) FelAelAl EAGAY 2 el
dete HPelA FEAE FolAse] gFd ol wAE T (fairly) WIs
= ogdelel fTh. (2) Adel ® o 44 ® Ao At
“ A Aelif ol gl et £

Ol

N
19
Ny
1o
:1
o2
ol
£
%
é
2
k)
A H
2
A
>
2
rlo
:?L_“
ot
&
19
o
o
i
_O‘L

0 % AMES] GEU BRYTE FAFAN APH o ToAT, Qun
= =

136 Matthew Conaglen(2010a), p.158-176.

137 Matthew Conaglen(2010a), p.162.

138 R3T ol A= Al 79 2ol 33 2] -9} 035‘—1} A e F z

gl 2H o] ERE(R2T) A= Al 183 Zol] AWrAd FH o7 <fof A 232 XA
e 2 dxg2 Fu o

139 Restatement (Third) of Trusts § 79, General Comment: cmt b.
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o3ty AW3ct M0 A 79 F A 1F (a)E THIF9
(1) FEAZF A GALTE A g st AV oA A st 2 ol A
o] A9A FAt(favoritism)= I af|oF dlH, (i) FEAL] AlAQJFx=2A A4t

#e), B % Pl 4US oA wo] T + 2 ol BAT shestn EF e,
JTAL FHEL BF7] A A wA g ool Arkn YPAL. A T9 =
A% () AR S gAY 2GL Eokn v ek FRARE @

Sash A wele dubd FR® ohje 1 BPAE FPYS B AS
E

(h B 2 5L AAY TR 5o 2 93

A (UTC) Al 803 2 GA] 2] 2H|o| ERMESL fARGHH 142 Al ete] Bre] oj27}
EAstE Aol FEA= N Rt ol dAE A n st AR T4
Atk Bk A% A UIC AU 949 3FTE 39979 Fag

gu
;&H

@)

0 Fehn Ak BHAFE £ FEM equally) W53 v}
ol ’ﬂ‘—%f’/l EA A xgS p#ste] FA st P 9= (equitably) AHe
ST AR FEAIL AT neldol st ARe o3 dFe] By,
= Azt Awulaie $4 5& nelslol drl,

ot rie
wo ol

H
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o
'—l
o rlo o fo p X o go it kI
o

¥ 5 (Uniform Fiduciary Income and Principal Act

>,
-,
Lo
o
)
4
o

)

% gol FUFAS ARSI A B FAA Aol
NABAZ 2HN] NG 1ES AAAT. AHFAY el thFstn gyl
Foe @A Ga golste] FEATE B ofelg ZWel U, IFP NES
AAS] FRAT E5E Gol 7] AFolth. AF B, FHAL A5 oo}
AEe 7BAcR Aete] Ao BaAW, A ge] JaA Fe AfoE A
$A 5] AL ES s gk,

(h &2

R3T ¢k UTC oA 3725 S §4 52 3 SHom Wolxgl, g3 7g
Ao Fel xgdvn HHSA @e AL FEL et A4Ad I3 =oE
e R ot 'S5 Hell RS FUH g T T AT v g3 RE
T g e B9 o 232 59, dE S g 293 A E
aefate] ThFe FAte o #AE M weste] w2 Awhe] I ol A

140 Restatement (Third) of Trusts § 79, General Comment: cmt b.

141 Restatement (Third) of Trusts § 79, Comment on Subsection (1), Clause (a): cmt c.

142 Seott and Ascher(2006), p.1261; Restatement (Third) of Trusts § 79, Comment on Subsection (1),
Clause (b): cmt d.

143 ZAAEH A 803 2 Y 2 FFAAH (Uniform Prudent Investor Act)2] A 6 29} T L3}t}.

144 o] o = Uniform Principal and Income Act (1997) § 104; Uniform Principal and Income Act (2008)
§ 103 cmt.

https:/ /www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=819404 7
f-f2aa-440b-4¢66-a0ad7711108c (HF HAL: 2020.12.04]

145 Uniform Principal and Income Act (2018) § 201(c); # <% (2019a), 327 H.
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A2 P9 o= 59 IF= FooFo 2484 @t.*¢ R3T ¢ UTC = 23k n|=9]
e AT gt ki FoF it Folk o| FEZAIS A& 5 U7
ol 9o E FHAF YRt E o SEZAI S A8 F U}, AR FHF
ARk gt Al FTRO R o] SEZAA S &3 A E A KA

(3) &2

do HNH LS (Law Commission)2] ©|FEFA LF oA 7t FES X3
Aol FHNFE FHYFY dF2 fofst= Ao A&t 2719 =9 = FEHAY
Adig el B2 o] FE 2HE FAV] wiEol ST dFE B AX7} e
olg dAsIA FAst= Aol 7hestAth. ¥ shvbe] Algre] Tt Fe ot EAlst =
BT o) 73 FEC Al FBHAI R o] & F A8k WA o] of et B S Al st FE AL
g9 715 vidste WA o2 sjAstdtt. T e Fel tid A Aol ABARl 7] Fol
ntdE 75 FH T FAYFET Fo oo ZH gt
3. AA& 74 7%

AF 3 v} o] GARZE AlQIAA o 7123 A F-=17 L1 e T2l thgt Al <}
S HAo R Boaty] gk 7124 Aoty 1E T AlQlo) - F FAFE ojugt
715 et FAAFIT AR G AdBAE Rt AY, a8t AHFE PAY] 8-S
ARt 5o g ATE AT, ol A AFI 2AFAA HAH FTHEAG.
ks ol A e FAo N BEH HxA 75 o 9 X 7% s T

A R e

7b BEH, B2A J)F

FARFY BEA, W2 7)5E Fr}. ol AR JEAQ ofF, dF 5
ASEAel we o% olde FAst 998 vt gujon. Jwe FdTHe
FHHAAN HIEHAI, FHHE T AR AFAA H]j,iﬂﬁ]7} olUt}. Aol E )y}
A A Aol Tl Ak AAshA, AFdA ol thetel s REWE At 1910 Py o]
BEW BE 3 Beshs A2 dhe g v 2 %—494—%& REEESIER D

146 ZPole MyEololo] 3 HLHE oldste HIARE HAILEERS fF = v A v x—A{EEE
X 1 58\ (2008). p.139. ©]¥7F(2014), 110 A, ZF 2 oA AAL. WEHK 1E3LEGFN) (1989)

=

. p.89. °1571(2007), 302 H ZtF 55 oAl AU L.
W7k ket go] FEelNE FAYRVE Ul R wE WE, v|FeME Al RArt R
I RE A FE shelsta Gk, B R osAE WEe o] Qe & A TE FUI T FU

-/]‘:’]i /\]"g'ol')u\

148 Matthew Conaglen(2005), pp.460-471; Matthew Conaglen(2010a), pp.61-76; Lionel Smith(2013b),
pp.1; Graham Virgo(2018), p.428-431.

149 B W. Maitland, W.J. Whittaker “Equity: A Course of Lectures’ 2nd Ed. Cambridge University Press,
1936, p.19. ©]571(2016), 84 A, 136 HollA] AS1&.

0 AR PPy BEPoR Loy Guiy AANT BE3H, BEH /%9 8-S Ak gvlE ohnh
P LEYO R FohA e Fol AN E BUS 4G HT, Ay e AGBAY AL 22
S, 249 A At 5E o|YHE ol WEA, 83 )5S o,
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A& HFH, HxH 75g sttt &, THYF= AN 72| 7Y /-3 o FolA| vt
FA YT AA 7L Al Fale] F8 A8 olya A1 Fxle] Ele] kS 3t
o] H2AQl &g gttt o & 5o FEA7} o] FES A WA gth= W 5t
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g7l FAFE FFAT, TFHCR FEHAEAY AHAMdS AdR #HE,
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151 2lR1e] F kel -4 ARl X912 ) AATFAC el BAVF D= AS F4HoZ BN oz
Robert Cooter & Bradley Freedman(1991); Frank Easterbrook & Daniel Fischel(1993), p.440; &4 9]
9RE 2k A & ghetslr] o] ¥tk =2 &= Robert Sitkoff(2011), pp.1040-1041.

152 Restatement (Third) of Trust § 78, Comment on Subsection (1) and (2), b. Undivided Loyalty, p.96.
193 713 gxF o2 q] 7|5S & HolF= ## 2= Boardman v Phipps (1967) 2 AC 46 (HL)7} At
s A= Alle] Aol MolE Q1AL AlQ1e]FAte] 97t Elel Al o]efo] | F&o|AFel = A=
Tttt sl welol A 2Qle)FAle] AP 2l F Aol X5 &8l oS FHET AAud fl=
Aol gttt YA Y2 S HoFr, Ho 2 AMdBAE B =79 A3 A 24, 3 % #x;
Graham Virgo(2015), pp.498-499.
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A 24 AA T Slure] APEH EF

1. 93 AS

Qo) ey 8 e Sy o) BHlelA 41919 guke] WE Y A HE % TE
RS ARACE ThRE ASE SRTL A Sl o R Sjubal o SEEA,
JAAE L FFPY ST ge PAFRE B =98 FUhoz vtEw
AQle R gwroz wAg Adel A o W@ welst AL olft IuEa
Aol WEES FHPo R FahHlol Yx wekd I A AL ZYY 23]
olg A, HEWA ALAY AU A27 ado] dola ¥ 2 AT A P& 9
RS 7Hs ool U Pt S o FIAA L W F& F  dvh =@
Fa R o Qg A7t Aol Bl AA AN, 1 9 HAAN 2 TR}
AB NG FEF AT 5 FUS TR WAL U4 27 W] ApEA
RS AT olei ik, Bk ohie} BN £t ALAE Zevhn BAG o] F,
At HaAL e A FHA} CISESAYE RUFES BARE )
oin EES 7HESATh 1 webd Bel S el A1) lue] WE HF A fx,
RE 22 shefarl) oleilyl wEel A Ao AbEA Ed UE woE
g5 84 kst Fg e Bk

. A8 ¥

(1) Ax4

(¢}

154 Graham Virgo 2252] The Principles of the Law of Restitution A= A 2 (2007 A)7MA & H &
AFoHA] k=l Al 3 F (2015 W) o= HAAE X319 1L Andrew Burrows th 2] 22 43 &
FH Ao BA e =2 uk oS Wolt}h, Goff & Jones o] H2 FHAH Ug AF2S YA T =29 =
FH AL AR MErte g AL 7hedtrl ol el WHE 8dte 7t Al 23 & Fu
Charles Mitchell et al.(2016), p.1001. Andrew Burrows ' #2] #& Aars| Bz} 2 4@ o] #7
=9tk 9l& ¥olth, H1Z Andrew Burrows & TAE SAXE= ¥l ot 202049 6€¥

' 9 (Supreme Court) 2] ™y (Justice) 22 FH YR orz B =R Andrew Burrows tH 3
T4t

155 Dominic O Sullivan et al. (2014), p.21.

156 f=olzlo]l HAEF o|SEZIAL A dE &S Eydezl dixddd

Management Agency and Music Ltd ([1985] 1 QB 428 (CA)°|t}. 3

™ M
fo &

=

¥

o of
U He ot

O Sullivan & 7oz slnE 2572 dne JFe e 2 R s 98¢ = a7} ggee
Alke] fINES fukele] HAL2 Ak FHASEE FAIE R ed o w2 FAFTES Jurk HES
Ol EEZAM S B3l th. Dominic O Sullivan et al.(2014), p.38.
17T H 47 (2014), 175-176 1.
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Virgo 25+ 3d 4l

o 2] (bar to rescission)® 1) FHAHWS FAstE e GARIEC] 33| Est= Ao
%7}“?‘5} A5 2) AAEo] Melel A 3 F7#H 54 (bona fide purchase for value)l 7l
A 749, 3) E2o] 2 A#E 2 (affirm) 3 7 -2 4) E2lo] HAAL PASH7] 7HA]
St Al o] At A folle HALAE P 7 AE}—’ At} Virgo n 2] =20l &
2ko] Jr_]rlﬂ Aol st A7l wiEel, Aol T AlEALke] 73] E
stAY At 9ol st ALAS A F A=A o

Matthew Conaglen 4% 1<l Fx}e] FA R futo =z Qg
Aot Asfelth. . © Conaglen 1+ ofefl9} #o] 2l ol F9o
TEote] Awgith, A A et o]l Al FAle] o]y o R}
AFolle Fasste Aol 7hsstal o] Agdde e dld At
2Rk A7 AEsidlE et HAAS A o . 7%
FTAAME AlQlo T2 o e &
hojol drha FAgT, 10 Wk o o
EHo gk dubAQl =9l = sk AT J‘ﬂJ—rZV} = Eo
AFole e ats Ao
ETA
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(2) &84

A A upe} o] FASR fute] Ae et HAUS PAE F dThE Ao
el 2 Aol dwkE Asfolx Rt AlQle]FAle] o] F fjute] wWE Ayl T
EE (void) Bt FAE 2T Dominic O Sullivan 5 419 % 9uto 2 91& A7}
HArAE PAksle TR 4 vk Adol diste v 2ol wj#dth, FgAE
G AN Alol v B BARINA vl=g Hgto] of 2o glla vix7IA 2 e+
S wide 4 Qe dId= gtk wEkd o]t dgdA SR}

d

158 Graham Virgo(2015), p.504; Graham Virgo(2018), pp.646-650.

159 Matthew Conaglen(2010a), p.76.

160 Matthew Conaglen 7% o|aj @A &} o] 79 Aol Hlgt] o F It Aol thgh FA s v okttt
FAsted 53t AT dstd FE ARJBAE FERGAU QT2 e FdAE fste A9 EA
FEE AR SAHE S AAHs e WHolU HAad PAE Jhedittn Be gAelth. @ Fixrt
FAodE PGAsh] s ©ed] o9 FEo] EASHE 3 ol Qo A Aol o] FES Q1A
glojo} ght}ar 733ttt Matthew Conaglen(2010a), pp.158-159.

161 Matthew Conaglen(2010b), p.73.

162 77 o] Hudson n5= AZIAH e 2P A 5ol HadS AT § Atk AF3S

Thomas and Alastair Hudson (2010), p.318-319; Hayton &AL} Penner 4= A7 A 2] 7o HAT
F Avtn AEsta YA 19 fFFolv FAF N At distde AFS A vt David
Hayton and Charles Mitchell(2005), p.551, James Penner(2010), p.429.

163 Dominic O Sullivan et al. (2014), pp.24-26.
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5, Adlel 870 FelAtel 59 Fol Wad A gd £ A A5
1 = FHolt}. AT Matthew
e ol Ak AA M

0. A28 BAe TAST BA

Re Cape Breton Company &2 | 4167 #| 3 xLe] HE] 52 A& HAaH A 7Hs81A|
FAY Qo] algd A FRAd FFoe oSESHALY 22 gAHQd HATT=

164 Dominic O Sullivan et al. (2014), pp.24-25; BH McPherson in A.J Oakley(1996), pp.135-150.

165 Dominic O Sullivan S°] AlQlo]f Quto] Tzt Ayt FAFREeE Fo)| tiste] Matthew
Conaglen W& TS3 Zo] Wbt AAEL F AR 87 (two party transaction) A=, 7%
712}l (genuine transaction) ¥ A7IAYWE 57| Witeletn AHgtt, = GARA 23 A= Al efolv
F= a4 F ‘“’”\V}(Oﬂa E9 alF At FEAe} ozt 1S 802 S AY, 2 2919 FEXA)
axo = gt 1919 FEA AYE Ade A9)e] $91e 0 F St A TR FEHAVL do 2 AYE
o3t ZHfolle FA FF(void)olth. X% Az (genuine transaction)E F W S AU Algto] EA 3=
At wje Atk fraste 9ES v ASdz 9d FRelth Az T oA o Ao
%l

AU TA FaoIA R v AV A= HAade] YALE Tl T2V 7He F(voidable) A 2 2kaL whEFECE

Matthew Conaglen(2010a), pp.78-79.

166 21472 (2019a), 340 .

167 (1885) 29 ChD 795 (CA) 808; Dominic O Sullivan et al.(2014), p.35; Peter Xuereb(1986); Richard
Nolan in William Cornish et al.(1998), p.101.
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= | g
E24 AT Aol U@ AaAL SPHolge 2590E W 1t 9lrh. Bowen
o AL 25 HoR WA TEHY e QAW ot FAFT viate] = H g
ot

A A e

Aoz Belo] AT AL FUF Aol Blelsl WY FAFES Y
dat goa 4t H2Ue PASE AW TASEL A AL FURY
Heow B o] BFaitta Azt A AFE vhsh o] AL Ak YA
FEE 0 | SEENYS PAA 4§ Fol EAUT. S A AH o= Fx}
Al F fute] shFete AdE 2w ol Folw Wre] TALEE YAY = YA
He =el2 wAT 5 9n BEe Wt Fase] 9A ek

2. 9=y BF

ool M = ARl - it Aefe] mee] tidt AA R =S 2] ol 3 w=e] Al 3 A}
A Ey 2 Fgol5y 2H ] EUE(RSRUE)Y Al 3 2 A8 glxHoEWE
(R3T) M #H&ad Sl tste z

b A 3R D3R BY L Fgo| S FxmolERE

R3RUE A 54 24 H4&A W&5 238t ok, (1) a4 2 & AL o)
A= # 4 (rescission) ¥ U3 & (restitution) o] &ldl] FH 2 AAE S YAAI) E
T UAES St oS 2o gtk (a) T At KFESA AU R3RUE ¢l A]

T3 #H A (avoidance) Z&o] AHE&H+= AFolH, (b) T 2 v QUES
WSt A5, (2) FH4A4d(Rescission) tadt 22 AdoA A5 3] & (mutual
restoration) 2 ©] ¢} Wt (accounting) = & AR 433 Bo] 71k
St A ooz HE FEE ALE QI ESIL (b) T AYZRFEH Ao
Ao R HEZ FrFHCl oS wEsta, (¢) eVt 875t Ag, #A H|gow

Mt A 54 28 T At FESIA GAY A 21 BHEI) oo HArALS
At FH st e AALF nke] 49 o'l At FadkA ol gl U-golt
Hi 8215 WEsHE Ao Yg =9 & ZolE: & gloks SHAIZE Ut 211§ $uke]
o] I FEIAA, HAAS PAIT F deAdd e =9rois HAUS PAL
Vet A 2 Ak gt WEe e 4 o

168 B =Fo Al 2% A 34 4, U =z,

169 R3RUE, § 54.

170 A7 Ak o} 2o Fol ofste] Al HAWS AT ASE FHLE 3t AdEsta gloA
2RI FALe] 7 9ol ol 8715 TESt= AF HAaWe PAL 7edA o] A2 doo] gl

17 R3RUE, § 54 cmt a; R3RUE § 54, pp.264.
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. Al 3 A AEY B AEEWUE

A3 A A el 2Eo| EME(RST) & FEAL AT Aute] g ApYA mof
g MEe 28 £deA FAW A 78 2 ANEN A Aol Bo] el the} 2ol
AT, FURE FYATL AGANT A ngAP) ARG AU R
A [

1) R A2 A Y o2zt AQH o]eje] FE o] FFE B AehF FEH(set aside)

AdFes A9 AL A% YA S0l A7, Ga

Aol o8 HEY ALE TEI & F Ak FAAE AT
g

! Nlm i)

A eH }"]EUH’\}J% QX] g AFdE A7t Y AL 3T Ao R =
g, G At Ago] EAlgteE 71zt EASA D Y AA FEAIL o]
HAS5s9tH A4 A Uk 1

R3T = U7 sl dF3sta slojA dmut 2AE setaly] ol gt thal R3T oA =
=9 thxE A2 9l Keech v Sandford ¢ Boardman v Phipps & HAHAS AL F
e TAR 53 e Ao v Fo] Hol 7| A tal] HLdAS A F dvke
d=o AdE AP R F83ln e Aoz B F Yo' T3 AWEAA AlgA)sta
#dE 2ol obd Age] AxAL PAE F ddE A FEAY FAR A, F
TEAY Dol ALHe A IS dSHA K3t ALAS PAE 5 Ut
A g 4 ARk, a3 9o FEAIE At 73 E &AW IHHAHY A=
HALEE YA 7 J=A] AFE HASt L YA vk A7
o. 5LAEY

FUAEH (UTC) Al 802 2 (b) & A7t A4l o] Bf-AR & f18te] A AL F2b
2 Fe]o} FHEE Ak A4 U AT HH(encumbrance) 3 Aol A= G Ak
&3k (voidable) & <& ivtaL FAstaL vk, &, FEED F Qle FFEE 1) AEHSA

2% (terms) ol 1% 59, 2) WA 59, 3) FAbe] 2 Ay A K THE, 4) FARL
R A 59, 2AT AS L 5) AL Ak A ) el Ade
Agolth 1wk UTC = A4 G A4S F&shud, FE49 nfAdw
WA are] Al A7 A B ok, mHAALE 8l Ak U Ak 5
ANAY SE A2T 4 drka st 2 WS 2w setstan Aok,

UTC Al 802 Z(d)F2 kel A A= AN H ol et =Foltt. FH AN B+,

Epaksk 52204} Aol el Aglelm sl Adlel AetAte] elsta gk, AR, 6P
Ael Asto] AR A BAR AR e S S AR G
YA £ A el BT Adeln wHA FEA} A% AdzRE ol

o Y

L o
OH

172 Restatement (Third) of Trusts, § 78, Reporter s Note on § 78, Comment a, p 112; UTC § 802(Db).
173 Restatement (Third) of Trusts, § 78, Reporter s Note on § 78, Comment a, p 112; UTC § 802(d).

174 BGJ Assoc., LLC v Wilson 113 Cal. App. 4th 1217, 7 Cal. Rptr. 3d 140 (2003) Hd&+= HIoALS}
AT BA A ATAZ}E A1 F Auke] A o] Foxte] Hdof o3 s AYE FREIET + Utk
HA)3 th. Restatement (Third) of Trusts, § 78, Reporter’ s Note on § 78, Comment a, p.112.

175 Uniform Trust Code § 802(b).
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rr

(advantage) & F 53 4 7o A7 ld Ayt 3 LS SHoHA Eskd, £t
A AdE HaT 5 Jdvkar sk A

L EEELEREE

4d
do
rz
1o
=y
A
ol
BV

AJAAE FHHA Eaul g R HAE L FAEH ] AHEES s 8
AANEGEH 2 HAALS O AAZR 5P A S]] E & Jde=A] =49 A7)
AA T o] 5 E}elo] 7FslaL # Hr)®

ST
1. QP& FA s 54

AQ1e Qe g FAlFTS AVEY] dA BHEHY FATE
TAFEe tete] es] JjEefEAT. P HEHAE AddAHJ] Al
&1l °d (damages) ©| .1 S A F27F Aok AE 5 Al ke kst 2}
ol AthH AHAIE dejA e e ¢ e BAA drHE AdAANA 54

176 Uniform Trust Code § 802(d).

1T A 2k (remedies) o] T G R H A AFoZ B Bolo S AU F JS AR JAFHE

FALR O A B g5t BE 22 E 9v]gt}. Douglas Laycock(2010), p.1. £ 2 AbA & 4] (remedy) =
1

7 AQIS R gte] i@ PAFEES Ay 2 A4s¥y Bdel me thed TREn ok o
279 (rescission) & A FEelehy] Mk FeAe] R WAt BYSHE Afol 1 W EAA 2
A BAo7] W] AL oJv]e] TA ] ohietn H/E k. Graham Virgo £ £ 4 HaA

O] EEZAMY S Ao FYute] o3& o]ed] 7|urg FA|FLTE o R BT Graham Virgo(2015), pp.504-
514. A1) F 2RkA] AWt Q] FA G o SEZA U0 ¥ FF Y e d D T2 FA TS PAMS =
AL 7Hsetths Al 2%  Andrew Burrows(2002), p.679; ol SEZ Y, FHPde] Eajuld, AL E,
A" ¥ (injunction) ¥ 42} # A& (rescission) 52 X3t AWsteE A ZE Samuel Bray(2018),
pp.1-25; A1 ® (injundction), A S, o] 5 EZA < (accounting of profits, accounting), 33|53 ] 3}
E% o]3 M (specific performance) % AEZ Laujdor FESIE A ZE Tamar Frankel(2010),
pp.249-258, ©]3 & (ordering performance), <=3|u]d A (accounting for deficiency, surcharge),
o|SEZJ Y (accounting) E AAGo R FEstt. O ¢ EHH FAFHEoR AL giAH
TFAFHo 2 PPt 731 (equitable lien) S E33sl= Ad)Z= Simon Gardner(2010), pp.238-287.
179 B wRo A duHA Common Law £ HEWC 2 HASATH. AuHA Common Law & Eo wla}
&3t ou 2 o]y, 4 gEH (Civil Law) ol W= = 7iE o2 guHelgt= 2n 2 Common Law &
T Aok, E3 o] FWo M= FHH (Equity) & ¥t = = 71d 2 29] Common Law 7} It} riA = o2
(Statute) ol Wrl =] = <Jn| o] e Holet= 5222 Common Law 7} ATh dn|H-2 #elo] J4 & B3
# (Precedent) S W2& F#|Ho] F2 o] FA]qt, A EH (Statute)©] A& EA3HA] FE AL oy},
A (Trustee Act 2000)3} 3] AFH (Companies Act)2 AEH o2 AQEo] ok, ¥ =82 99
4 TEE 4 vt #EsEte], Common Law & E5H o2 d&sto] M3t

£l g2 7ldio]le] £l 4 (expectation damages) <t 21Fo]e] £=d]ul] A (reliance damages) =

[e3
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Hdste As Yoz gtk ¥ ol HEWHAA FATES durt 5Foldgol
EES 5o ot Ak 9Nt A FEe FAlFTo] HA] Kir). mpeba o] ¥
Afole dEel MGstA Ha FFH A TS FoetA Aok 8 Py A ke
TAAR Ao wet 2 FASFES Agsth. A& EW A f3 o
57 o] & (specific performance)E T stAY ¥ AR FAFHoR FAHH
(injunction) & FI3t= 52 HEAQ] FHAHL FAFTd sEst. S olP
AEE = FFHL G A8 E o Fo FPol 4F FATES FHE e
dojFa Ao, dubhQl FHWAL AT EAS uEo =z oloA e AlQ1eF
A Rke] & FA| Fehe] o %

2. |SEZSH

B
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N
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o
ol
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e
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181 Robert Pearce & John Stevens(2006), p.32.

182 Robert Pearce & John Stevens(2006), p.33.

183 E4olg) FATELE F2 1) EXC #A-HH A, 2) 553 (unique) WA tiAlEC] gle T4
vl =A%, 3) Al RAES HAES F = AF, 4) g Fd9 o] ol A5 L Eafju)idol
&Y Eaful gl 23X+ 7 $-o &85}, Robert Pearce & John Stevens(2006), p.33.

4 olgle] 41918 Slwbe] @ FAIFRA Y ol GF APYY =0 B FHOR Dk ol |3y

A 9T wAE FEO0 dAdon FUT PALLE LEAAL, AU Fohef Bl 8ol G

ol 4 7] Wl uy g 7% Faew
e

EAstE dod 23S FAG H2 v AE FoA F
$utol] 3t FAFHS F33t Td 22 += ACTEC Fiduciary Litigation Committee(2018).

185 Ju|H o] o] 5EEZ & Disgorgement ] ©ll = Account of Profits, Accounting 522 #&dt=d], o] & 7H9
ko] ol e A& 2 =29 A3 A14d 17k #}=xE

=
CdntHor gu] AEH A llel R fnke] e FAlFEo R g 52 9 (restitution) = W=

AFsta YA Fed, 2 o]FE 1) YA H A H (rescission) & BALSIE AT} A4S EH < (restitution) &
FYg ABE HdAY, 2)d9A3EAQIY o SEZHUY &oAE &S] wlEe o|SEEH
s Aol xE Tty BokAY 3) AN ES st FFUS PABIH A48 EAS E3sivtn
A ztstod 2

MER AFE 280t okn BYl WEeldn F48 &tk §3 3 WAl =g peis]
rescission & A& A HALT AR o] A FHSZ = Robert Pearce & John Stevens(2006),
p.71. “Rescission is the right of a party to a contract to have the contract set aside and to be restore to his

former position, which is known as restitutio in integrum.”
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delth & FUARE AW FHAE AP FAAT VR AR oS A¥
g gstel Sete o F el ol $YT + A A5 S A A s, FF
BE FRAEAA ARH 98 sl FAATE PIFEF He 48T A
SEEAge dvtden AW PRz wn HdAq AFT Adge] 2A4
A3} 2RATT B Ale] A Agolth,

2 e o SESAYS] AN E wIste] AR RO s UL A5
e WY EFdcm A9k nebd ol SEEAYL A8t Aol wed WA
HY & YA, QAR EFF o] So] AA A A% ohm ARG wet EE
o|5e] Wl olatt. o] SEZAe] Welo] i AA D AL A 3 Aol EES
At

3. o Ax g
7F. G4 AL H

(1) YALEH] o SESHY

O A A & (constructive  trust)=  FAFRFS]  AIEAH oAl 7] REA] km Y
AgBAE A ste Ao APE = Aot AL ES Foste A FEH A
wol7] ufZo HY oAte] wet oAAES AHT G AT wepba E A

ATAE A FHHAS ALl o] dHEolof sl=R] ARE AT =, FHE

= AR 271 HAd 7] og7] o] dubAdl ALles Ao
Al g0 SR R A 7 JA ol whel A AR A o] s A A4l Ee] AHE =
& Jeteld o, Y 73 AMd BA A = ol = AL Ee] Y o] AhA| s ).
NEA o2 TRt FAFE utste] o]l & H 53 A7 Aol AP =
| =4 =

0 Gt 3RS uete] oldg de Ffol Wde T oldg

187 0974 (2011), 1266 H; Sarah Worthington(2006), p.69-70; David Hayton and Charles Mitchell (2005),
pp.348-350.

188 EAQ A= 1) Hell el At oldEHE A2HE VIHste A5, 2) gl e Af, 99
FEHY =14 S BES] A A, 3) AAY Ay AR #AE 7INte R sto] Eele
Ao 25E FFPA olBAE QA He AT, HFH(2019), 486 W, 1 Qo= A FARIC
J5AJNE Al AS, &5 +A 2F4 (mutual wills)©l = A 5 O3 F3o] k. 292 (2011);
Geraint Thomas and Alstair Hudson(2010), pp.776-870.

189 AL EE ThE W] Zoko Al 8317 o' AW, trEA o9 A ER/37] oelE FurlgAY FEH el
A= AHIE2] #E5AY 25 (ragbag of instances having little in common) 8t A F 3 A2 A e 44 &
Z Jelditte A8l 2& Dr. Sykes “The Doctrine of Constructive Trusts (1941) 15 ALJ 171, 175; In RP
Austin  “Constructive Trusts’ in PD Finn (ed), Essays in Equity (1985). Bruce Collins(2014), pp. 1055-
1068 A A<1&

190 Robert Pearce & John Stevens(2006), p.268

191 Samuel Bray(2018), p.12.
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= HRo FAFToR FFstofop &x], ofyd

F 344 AAE A Aol gisl AslEe] st
Aoz Holop Ax A3 =4 2|7} Ut} o] SEZAAZ oA ilEo] Eij e
TA T e e = AAA FA G 7] Wil 54 Aikoly
54 217 A#EA 2= v AL B EAA FA o] Wi 5 AN A
=tk 1P skARE ol&  dwRbHQl gug AEI = AAL W gANHH}

o EEZA e Ao] 2 Holo} gheA & o Eolr,

(2) AN F34
oA Ee] 9 ThE TASSH Hlmete] o)A 3

= FFA0l U@ oldl7h AAHolor @t GuMA FFAL W9 BEFU
2gdes PEAY. 94 9537 (following) & 4

(¢}

)
o
2

4% 12o) 2 fAA} Brele] sl
G AE AAS Adete Bgolth N ARFFE AY 9B AAS FHow At
Ao Aol Feixe] 2R by $Hete 9B AAE setd ol F A ARl
dste] Ael®  F4(caiming)dlel QRFFAL AT F vk W ww
U9 EFF (nacing) &' AEe] 2FAAE 3 gAB Wk 5 ABe] A
TSt A FFete A S dnlat e = g gFFe A% A7t e g9
Som Austt 3 (dentify)e T ol el BE TP (claiming) s
2

o
-
—_
©
3

ofefe]l Y 2.1 T Fol FEAI}F 2R gwtow AEgA e TH FEES
Al 3AANA =g BFE AE FoliBA. AT EFF] oW Al 3 &AA o] HH A=A
ZFekel A9 BEEC U@ ALE FPehE o] ABFF Al W 1Y 2.2, oA
el Ao ® HBS YYD ol F Y FHoR XS WEd S, B4
U7bE £Ee 9B EXE Awe Y g9 tetd Aas Fgsie 7ol
AR SFact. Aol f83 TAFT 4TS e Ae $H I 2.1 9
Brlles Al 3 AlA AEAe]l  oldH Aoz a2 Agte]l AEHIET

192 Samuel Bray(2018), pp.11-13.

195 o] A% (2017), 69-70 ¥; ©] A% (2016), 114-150 H; Lionel Smith(1997), p.67-68, p.161; Foskett
v McKeown [2001) 1 AC 102 °|A] Lord Millet ] #2 &7} 7 €2 €& A th. “Following is the
process of identifying the same asset as it moves from hand to hand.” Robert Pearce & John Stevens(2006),
p.863.

194 o] A E FH(claiming) th= A FFA A wep A Agke] tiete] A FAFTES
F33tthE 2olt}, The assertion of an appropriate remedy in respect of assets identified by the rules of tracing
has been termed ‘claiming.” Lionel Smith(1997), pp.284-369.

195 Tracing = WA EFFH, HAEFT, 34 T2 THAW 2 =52 oA (2016)9 L& wt
el EFFom FASAT. o] A% (2017), 69-70 .

196 n}xk7}A] 2 Foskett v McKeown [2001) 1 AC 102 °| 4 Lord Millet ] $+2 2] £+ th3-3 2t} Tracing
is the process of identifying a new asset as the substitute for the old.; Robert Pearce & John Stevens(2006),
p.863.

YT AESFFEI dEFE did =9 v 2dS  F3. Lionel Smith(1997); Sarah
Worthington (2006), pp.87-121; Geraint Thomas and Alastair Hudson(2010), pp.979-1027; +7¢
(2012); ©]A178 (2016).
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(identifiable) = Y&FF (following) & + Utt= dHeol| ATk ' F, FEALY
ol - fIuto 2 A4kl A 8 Ao Al o)A A A 3 AU 1 8-S WESH!
2L}t A 3 A} Atololl o A4l Eo] st thal Hola e ak= Al 3 Aol Al e & A 4kl
AS T4 5 Uk, Bk oly el Foate o F9nto =z WA S o] oo tisto] =
S 7HAA Bt E=3 AL E S FHelA HW 244 295 2] b
T2 Sk Al 4lle]FAbe] dnt AAAE B el A Ha, 202
Hhol 21 A Q1 o] o offe}t AP Al o] 9ol tigh Aglo] Fojxith, ¥k 1
AE, FdAE A8 E FAste A2 oA TR oty gl d# e Atelth T
53 Ao] old HEo tia] gAAEGS AAstd I e Eo st
Agolth 20 F2 g9 E5Y JHAIF Aed AT s

o H,
iy o
oo

l

Loy

B N fo > omr &)y o o
0 Ho 40 b0 g O ol % 10 1> Ho

B -~

a9.2.1. 9 EFF4 (Following)

2 EFR} INIERA,
LIEFRY A LIEFRR4F
=5= =355
£l X} HE|FH (claiming)

a9.2.2. 4% &35 (Tracing)

SEfR} A 3 Xt
k= £10 K prommmmmmmenneees ;

CSEEI0K 3H: £10 K

; : £10 K

_____________________ 4,

4—
EX|: £100 K EX|

Xt HE|FH (claiming)
198 od = ® olye} w=o] RSRUE M= FL4e onje 292 xgech. R3RUE, § 55, Comment m, p.
317, Fwdcl W W& R3RUE, § 58, 59, Al 3 AellAl A& wastA] ehe Adole] K335 el

%l R3RUE, § 66 & 3=,

99 A 3 A28 2&A3F A3HE 3 F=E.

200 o] M Fo gt EWA 7IRke] glojA AIMEE FHE £ A=A oUW FEAL AT HE ST
OEEZAY S FHeAd g oM =L B =7 A3 Al 14 2 7t F=E.
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gt =2 A (beneficial interest, equitable interest)< 3%
2 A 48, UL A EFITEL

AR £33 (mixing) & 4 Fol e A EFFES A g

)
NI
o
o
oft
o
al
(e
oft
o
o ok
O
=
o
e
o
il

(3) A= &
P dEAem ool gAlAlE st 284 AdS AT

Kong v. Reid”"o|th, #A#E A1¥1¢] 33 Reid 2gBA U
et 3 PRsh AABA Qe RO FASG LY WAASZRE KB £ ol
NS FAST Y HER FAAS EAZ u5Hd. 90 7 ARE
Ad EXE AN Sl Arkm FYSATh WAL AN RA} $YF W B BAS
A% JANES YYSHAD e HEE 5 AT EAC B FFAL NG
itk BA ST A AN M E Al FA £HF HEAE dANG L Patehe
Aol BgaA o B wAe] UAA W o F kel AN W B Yol A RE

201 o] A% (2016), 117 9.

202 ghgk polzt Bgo XFe A, FERte] AR o] BAE AUAA HalstA] ] A dFo=
PIHS NAEFHH T 399 &3} digt 920 Re Hallet' s Estate’ 92, HA 7zt 92 (
lowest intermediate balance rule), Clayton' s case Y& (AUYAZE 937) 5& 2 &3tt}. David Hayton and
Charles Mitchell(2005), p.804-805; Robert Pearce & John Steven(2006), pp.890-898; ©]A7% (2016),
121-127 ¥ a1,

205 11993) UKPC 2; [1994]) 1 A ER 1.

204 AG for Hong Kong v Reid 2] o]z el AlQlo] -2t ¥ EF7 o thate] A E-& A 54| 982 thEA
#d 2+ Lister & Co v Stubbs (1890) 45 Ch D 1; HEFH o] 3t EA A 7]wkol] 3k =)= A 3 & Al 1
2 7} Fzx.

206 71 o] HE FEste] AAF fNkst 4§ A4l E-S A% e #E 2 Daraydan Holdings Ltd v Solland
International Ltd [(2004)] EWHC 622 (Ch) 119, Alastair Hudson(2010), pp.524-525
https://www.bailii.org/cgi-

fr

[
=
()

A
!

bin/format.cgi?doc=/ew/cases/ EWHC/Ch/2004 /622 .html&query=(daraydan)+AND+ (holdings) (& & W&

2020.12.04]) GA] HE 5] AT giute] tiato] AL EE 1A Heloltt. T Fel oA FH(S
FEy7F 25 QdEgo] ALY o|ALR A E] Fo HES FHet] sl Qe o] Z2AE] ot B E&F 10%
BeAZl o] % dld 5AE KolAl &3ttt o] Fo K 9A] Qe go] FALe] A|ul3]Ale] 2] o] lar ufa}bA]
ARle]FEAtelo]l AT, K oAl AFEH FAL S 71 3 HE s, dAENA Lord
Templeman & Reid %25 AF3atH, dE|Qle o] FE9] AfdA Als A3l P9ste A sA8L
et oA A ES FATTHeR drtm FAET. Y HEL Y3 ANASE, JH] FALE {3
A gF) oA v ZH A1 webA alF HES A4 A Fo] ZAGTIL FAISHH SHFHFIL A 3
KolA HE& XFa Al 3 2 GA] 2A#TAC e Aolle F TAA B57) a7 HE F94S At
EZT Aol gl g gl gt oAMES FAT FASIATE 1 LT a5 HYE E e Aol
A ES -3 A= oF23 2o}, Ocular Sciences Ltd v Aspect Vision Care Ltd (1997) RPC 289;
Fryffes Group Ltd v Templeman (2000]) 2 Lloyd s Rep 643. Queen’ s Bench Division (Commercial Court);
Dubai Aluminium Company Ltd v Alawi (2002) EWHC 2051.

—

41

A -2l &



1 4 Sinclair Inverstments (UK) Ltd v Versailles Trade Finance ¥4 220 o =
NN FEAIL o] HES A5 A BAE e T, FEAY HE FE Y
2 Ao e 5d4 7Rk 2] ¢47] W] AlEA Alvkg Fagivha S ST
214 Sinclair Inverstments 4 & 33l LA F<t o) SEZ AL AL G| de =&
et 2d4 71dto] 9l A el Rt JALE S Faste AA- R A9 7|Eol dPE =
A 22U, 27 skA| vt 2014 W FHR European Ventures LLP v Cedar Capital Partners
LLC &2 5 33l *® d= tigdelA 1_°J-4 £ fdtsto] v AN S RS 245
Ed44 IS A 143+ Sinclair 2 A H-E 7|2t T

FHR European Ventures LLP v Versailles Trade Finance &3] 9] AME A = v 2
93112l Cedar At S8 AFGel tigh AAE MH| 25 Al Faka AL, 912l FHR O]
vl == 2}Q1 Monte Grand Hotel %8 Monte Grand Hotel ©] 2418 w4 & wjof wjj i 714 <]
F4 digded 9 o= it o|Fo e F2E AFE Monte Grand
Hotel ol Al A9k f29] AnAdS 3t vidAl dxnrt ald v Ando ofste
2RI T ftom Y gdE W EE AFe AVt Y AAldA HAL

Z—H o

i)
T
4
-\Om
(@)
_4'_[

o o

i
H

GolA AAEe PASHel on AmA Adeletn Fzew 2AUA AYS
Rolah JAAGE AT A o i AT Y of ¥, AN A A of
9 A 3 FAelA A48 % A T4 Bert QEA RS nelse] Fesiolo}

grhal A sk

Y. v=9] AL

nl=ro] Alebd Al 3 A ﬂiEi]O]EU*E(R?)T)O%]H 942%14_1%8 Aol AfAAI 1
NS AS S Biste Ao F9eta, vd I AfdAArt 2 AAE BRete A F
Fgol5o] xeE 7o 1 &2FAAZE 1 AME BRI Al F=3loF st= AP U o7&
Hete BAR o3 209210 = nj=re] R3T & AN E S Bo] 5L Hkgksly] 93t
P o] LAAZ FA|Fe] Vido= ED} et oA alE A S FFolE o
2 e AE BA o= "l 24 % 171 w2l o)A AlEe] A A Y& Al 3 A
L} EY 9 Bo] 5 g aHE (R3RUE)°1] Z3&sta ¢l+=d R3RUE Al 55 %=

206 [2011) EWCA Civ. 347; ¥ =39 A 37 Al 14 2 3oL,

T e A VS B =R Al 3 A 1A 2004 =

208 (2014) UKSC 45; a9 daHY #3439 541 ﬂ&ra% o5 2t} FHR European Ventures LLP v
Mankarious & Ors (2013] EWCA Civ 17, FHR European Ventures LLP & Ors v Mankarious & Ors [2011)
EWHC 2308 (Ch).

209 R3T, § 1. Scope of This Restatement. Comment e. p.8, “A constructive is a relationship with respect to
property usually subjecting the person by whom its title is held to an equitable duty to convey the property to
another on the ground that the title holder s acquisition or retention of the property is wrongful and that
unjust enrichment would occur if the title holder were permitted to retain the property.”
210 7} = % (Cardozo) HAL= S A4l B E}gfjr ol Aejgitt. "oJALEE P Filo] WA WA e
ladoltt. of® ALHe] WA 4~fATE FA 5333”57(4 B E EfsHA| folof ste z
A2FEAZE AE HES G 9o FHHS E‘H% A= o A5 FEAE A" R3RUE §

pal

m o
AN
_lll'l

Comment, p.296.
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A A e 2o the-3 A} 2t (1) vt B S dao £ R 58 da
2 =

_’\j,]
2HE (traceable product) ol thate] o] o]& 93t oA FEAZE
ATt AL Aiks Aol A o] (surrender) st= o7& %It}

R3RUE & AWEAN JALET o] 5EZA Y (accounting)©] E7Ne] A4
AFste AL EnlEe). 22 gt £ AMS duE fg oA Efdst=
a7 dauo £ E FPA T FFol S Uit R E &

Az AiE &8st Jurt Fd& FE2S AFE dE &
Age] A% 717 HAstn W Aoz oA SHA

AxFE L AFE-71X] (use value) ol o 3f H

B e HYE2 JAEE Hos)

AALtelE A (accounting) = FHE H g7t 3

ARG o] SEZHA S FA FAste S AT & Jdve Aot ol

EWA WSS St 5% FA 5 (specific relief) & F73t= Zo] ollzt S43

33k o] o] SEZAU S &3tta AF3sta .

FaHAA SFALLA dis] AL ES FastH ARk dAysE o] Q]
ghol] x3rEtta B+ 23 22 w5 R3RUE & 1 o] tiale] o5&
of dltpe Hslloltt. EI Fxo oSEZAYS dFAHo=
oA ¥k A A EAH FHE AFF AFUE dojA EEE UFIteE

A

it

)
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e
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il
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SO
o= Ny

A% o)Al AR E Ao ta el v} SaaA a,

J
obd ARshe Aol tated WA FPRE oldT. T AL AMol Asa),
gole] A e Aele RAst Bele] B (Aol Aehe B2 @4 Beh, YEH o
2919 R 7L 21919 % glukoz Bele] A4re A Bom FHhel Yt 4ol s,
SAGAE BAH Sl Qe AL AANRE Fahetolof AT 1 e AAA
Ao o SESNYL FAtE Aol AT deln. FAW BA 5FL
299 AelRs FRs AAdFA} AT RO o5 ASF Fyelt
AAEA Aol JPATL BARL Yok, Wb AR ust o] BAlE HT
o) 95 ol B Y o ¥k RHSA ANG Fe BHA AYS AP}

211 R3RUE, § 55.
212 R3RUE, § 55, Comment 1, p.315.

2 ge) el S A3 A 1A 7 Fan,
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(2) YANE 4F: A=

:91'_
JolM

AL EE EF 3 e AAAHeR QHsl= Al X (institutional
constructive trust) = & Z<IA] ofy¥ ®HIj o] T4 4t (remedial constructive trust) &=
E ZRJIAE A H A &2 FAlolth M 4 =Y gALGE ARRE Hol AR

ARAGL n Aok} e Aol 0 wed AolRALl A% sl oo
WA Aol st TaatA o ¢
Bo wed ATEA AN 99 8d8 2EAL ARel oAl Ja
Aol Fne wele] WA st 9TS & B WS AN HY ol o] AFL

2 et ARR BE WHAAE gAFEAI BA AT AR SRl

B o do] e 5EAs A1 BE o RE RHetA] ARt =g Folt.
W O A S TASHOR B pgo] WEw M) AP sl Tk FAI5E
FAA dANRS AT 5 Aok FAH ANEE Whdol AY JANEL Ft

ARS 712 gAAlge]l Aget. tixzdo=z n|5e Tamar Frankel MFE
JANE S FAFEeR detatn, g FAFEd B3I E Axﬂéﬂl
ARstAvta st ARJABA VL dAYs= AL ofetn AWsta Yot nlw 2 o
7t e durE o2 AN ES FAFHOR B ¢ o] AuljA o]} 210

B9 AEg2 B Al Aalee] A

r& _l

Al HAo AdS QAR A
ol o] Qi ¥ ozl oAlES mH A FErl: wdo] Q). FE Ao g
gAAEGES FHets HAZE FAAE Hidste 58U 18E & FAFEEH

214 Michael Bryan in Jamie Glister and Pauline Ridge(2012); Robert Pearce & John Stevens(2006), pp.318-
319. Fd=oAA A=A gANG} FAAH AN dete] AT HEAQ] HHZE Westdeutsche
Landesbank Girozentrale v Islington London Borough Council (1996] AC669(JL) at 714-715.

W JF M= JANEGS FAFHe R AF A= =2 F ol gt vt oA o] FE3T}. Robert Pearce
& John Stevens(2006), pp.318-326; Charlie Webb(2016), pp.353-376.

216 Richard Calnan(2010), p.393; Bruce Collins(2014), p.1057.

2T g o] ojA el Mo o5t FHE FYRE st A] HEETT K3, HYo] T At
A AL GS YA Ak s AN ES APz st olYHETE QU] E institutional
constructive trust & A=F, 7573, §3 dFF A EG o R HAS AL, remedial constructive trust S
Aol S E o] A b, FAoA ANEHE E A &ste] ANEE AEulste] A S Aol Pl
Ageltta Al Mo} FaelA AFoZ gAAES HLT ¢ dvha st FAH, AFH, I
oAz WA EFogE 297 (2011), 1294- 1295 W, 2 =52 979 gAlEe] A=A,

FAoleks BdoE Besht 5 BHA olehs B delel: dwolth 93 FHuI Byl
S494 SAEe] #9 BRAcleka 1) oidn 1 fEolehe AR Ak Aola) BEd fEow

g st= A AA 7L 7hs kA Rtk A Zetr] diEolth g 2 =22 1|59 remedial constructive trust 7+
43S #3434 o= guloA] AFoz = oul2 weotelx| ¢, Ao HYse 970 S
et ol Mol Al o) AT Y AFE AT F Ak o]siek

AL B2 & :rLXﬂ""}Oﬂ E3}a}7]
Fo]l 59 FAFTho R A% 3} of

218 Tamar Frankel(2010), p.251. R3RUE, § 55, Comment b. p. 298,
ol AFA Aol ol g I/ E ), dFE A ES
dota Argsta .

29 Futoll A A e FAH AdZ e Ulg #E 2+ Hunter Engineering Co Inc v Syncrude Canada Ltd
(1989)57 DLR (4") 321 at 348. Robert Pearce & John Stevens(2006), pp.319-320.
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4. FHYY Sfud
7t BHHAE A3 A8

HEHA Aleke kel that dwbAl FAgeo] Eafuidel v, dHH Y Al
57 ©1 3 (specific performance) & HHAQ] FAFEez I Gyt 540
7heslA] e AS dlYHd ez FHFH AL 3wl (equitable compensation) = 17 g
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220 T,AC Minerals Ltd v International Corona Resources Ltd (1989) 51 DLR (4") 14; Robert Pearce & John
Stevens(2006), pp.320-321, pp.814-815.

221 Matthew Conaglen(2016), p.126.

22 od = W ool AU, 35 5 YA FUbA Sauddd S R 3AS #HE Ao 959
W2 2+ Swindle v Harrison (1997) 4 All ER 705 (CA), Longstaff v Birtles (2001] EWCA Civ 1219
(2002) 1 WLR 470; 552 &4 2% United States Surgical Corp v Hospital Products International Pty Ltd
(1982]) 2 NSWLR 766 (NSWCA) 816; Warman International Litd v Dwyer (1995) 182 CLR 544 (HCA)
559; 7luyttte] $A 2= Jacks v Davis (1982) 141 DLR (3d) 355 (British Columbia CA).

228 27] #HdME Eauddd Al 5124 #H 4 (pecuniary rescission)©| 2 &0l & AM&SiYE
A © 2 = Charles Mitchell(2013), pp.316-320.

224 UTC § 1001 (b)(3) & Comment; R2T § 197 & 198; R3T § 100(a).

225 gAY 3l 4 (equitable compensation)©]2t= 8-0] il equitable damages, damages, account,
account for deficiency k= &1 & & el o= AME-5H7] = ¢t} Samuel Bray(2018), p.2.

226 A FAREe] Aol o gt ARIA| oA FA O] T fte] G o] SEESH U FH YL Sauf A Q] Sl
FAste ATdel devkd dd =9e g9 =8E %, Julie Ward in Simone Degeling and Jason
Varuhas(2017), pp.69-71.
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b Gy BHWA Eal el YukAel TASGoR AHHA B AAA WAL
AwRgTh. 220 SR gwe] AL o|SEZAN Edu el BAE
o gl Holol & <1712 Gule] Belst A A olol tiste] RASA =el st oA
redl FRPLAAE 53 W EHe AR Qe wF, FHe ol
FAFES 9B B etk F FUT gute] Aol FHWG Lo

= 23
(equitable compensation)¥} °©|SEZA< FoA FIAIE AET F SlojxA HFA
AGBA & 4 Ath.??” Tang Man Sit v Capacious Investments Ltd 2] ol A
PFHY Eu A o SEZAAS FAtY dEol oste] ojugt dE ALY F
AR, o] Fo 2 WS AS F glvha FA| kSl T},

Peter Devonshire W& =3 oA A3eA EaludAdr o|SEZHLS
TEHEAOo R Risle S At Ayt oAl Fgoz wAM=9 Stevens v
Premium Real Estate Ltd & & £©t}.2% 3ld #dl9 A BA= F54 F7/0digl<lo]
njle] 79 S 2 I HA AN FFRE TRt Al AT gRte®
W2 RE ALt &I E ofrlstAath. Al BAA WAL A Fart Ao
fRte g oiglle]l S Hao didh o SEZAQS FEsta olgt =

o

3N S FRHES

FSA et

5. 72 H 424

7t SR A2AE FAFTAN?

227 Daniel B. Kelly(2017); Sarah Worthington(2016); Peter Devonshire(2010); Samuel Bray(2018); Peter
Devonshire(2013), p.14; Robert Pearce & John Stevens(2006), pp.741-742. Tang Man Sit v Capacious
Investments Ltd [1996) AC 514 (PC) 520 €] Lord Nicholls of Birkenhead ] 2] ZtZ. “There is
inconsistency between an account of profits, whereby for better or worse a plaintiff takes the money the

defendant received from the use he made of the property, and an award of damages, representing the financial

return the plaintiff would have received for the same period had been able to use the property. These remedies
are alternative, not cumulative. A plaintiff may have one or the other , but not both.” (2Z2 Zx})

228 Tang Man Sit v Capacious Investments Ltd ©] AFE#Al= th53 2T} Tang Man Sit 2= AMY AA
Capacious AFe} 8] A 3E ZQIEWIA ] 241e] EAE ZAF8FaL Capacious Al /NEAMG ]l tigh A2-&
A&stATt. olF FENTAIYC] S4EFIJL Tang & LFES Capacious Alel F=dH712 4 3t9]
w2}A] Tang ©] Capacious AHE 913l 1S T8 S B A3t7] 2 StAAI N HA Ak o] W e =] ekskrh. sl
T YHERFYH 5T JdUHEE Tangeo] iAoz i, 47 Fe 2 ddishA] edston g
Fel e A A £45ATt. Capacious AHE Tang 2] 4121 9] F-9j kel o2t

FALE ATAe Eald A Y-S 1) Tang ol AiskAl &2 +
Feol| A LA npR 5 FE7FR] el gk Euju) e

Rov, FaHda FALS durt FASFER] Y-S Stodof A
O EEZAQ R 180 W FFEHE FHT A S Ad S 1 S A 5
John Stevens(1996), pp.117-122; Robert Pearce & John Stevens(2006), p.742.

229 [2009) NZSC 15; http://www.nzlii.org/nz/cases/NZSC/2009/15.html (HF HA4d: 2020.12.11)

Peter Devonshire(2013), p.16.
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T2} # 42 (Rescission) 2 $A] =23 o2 FAGFHEE A
A2Ae A AT R Seael 249 Sl o3 A9}
REQlX) ool BALG. whof Sebae] TR oy @9
Tl A5 94 A7) $L0 A ®
-
2

N

Y
av
e}
X
oo
=

¢ o . ) o - ~ ’ o
7 ‘Rescission =2%% Fx} HAPo 2 33 S Rescission =

SIAVEA ) TR Wot A oke]

Aol oal FE, = A2 5+ drke 2 5]
A oz mANAT DU GUIN SRR ST QMo el A48T Qe
9 A% A ABBTHE SWAN Sel ARG 5o

Y. YA HaAFH & FAsSe A

Felae] AoAD AT el O £ Aol G e TATEE WA
RO Hol FAAY PAL Fsslel U AR % 3
AN g 2 gada, g3dew o

6. 9X%
UM AFI FAFGHES BF 2Tt utg Q] o]|F AT Ho R A S=
TAGEelth, Wk AR R o FE Skt 97 JdA FTolAY ofF R E

280 HAEES O AAR FAFDe] oYl I Z= James Edelman in Andrew Burrows and Alan

Rodger(2006). p.207.

PR =7 A2 A 24 Pz,

282 AQ1O1 - gRke] APHA gHof gt =ov B =9 A2 A24d Fa.

285 guiH oM & T AlFE FHAaTThE o2 ‘rescission’ &0 Lo E ST A E FAIE & Utk

oule A ‘voidable , ‘can be set aside’ & folE TS FHE gttt o2 59 1|2 R3RUE § 43 &
‘rescission’ , UTC § 802 & ‘voidable , R3T § 78 &] AWMENME ‘set aside ©]2tE &0 & Al-&3Ht}.

o] wpeh B =7 FHAA S At S FEed oy 1 439

234 o] A% (2018), 48 H.

25 gm] g Allely futor Qg HHA Al st HaAE FAE F e v T
A T= Al 3 A A o] Wzt A A Fole ALY F Al 3 A AUYS et B =F9 oAAE
l‘E-/]“ Zﬂ 27 A 34 2 Fa. by 7] AEHAA Hade] Hefd e AT =oe A5 A3H 2
=
_.-:l.\—ﬂ-l '\-\.I.-_'l

T 3
47 = |



ARkelA| = LAAIRE e fevt e AFd HYe O d9E A F Ja ol &
= A ¥ (injunction) ©| &t F-Et}. 53] FHYAA = Ate futste Al FA7t
oAl 174 Eauld= Cﬂ@a}—- AXT Faurt YRkstx] Xates FA sk Ao
1S Bodle FA o Fstthe Ata stell A EE & AWl FAFEe R et
=A% & (injunction) & AlQ1e]F-2ke]  F-2+9] S H & (prohibitory injunction) ¥ 2]
4™ % (mandatory injunction) S X33t} 236

A E S ARAA FAlFHel B2 Al Fate] ka9t HlwA Z7|9] ©A I

AAY He F4A9 o gwre WAEs] 99 pAsden ¥ 5
Q195 gluko] WA Aol FAPA Ea el ol SEEAYT 2 A ek

g mzden A48 & . dF 5W AGALE FEae] AT e @
FYAL olu] & AGANT BANe o]SESAAL Rudt: FAld FF
Agomre FH9 AFE AgHA FHES FAYYL ITE & A

AF7A AATA B Aolel e 47 B s 2 o7
AgHen gngc Guddd AAgRA 97 A% oo
WA FAFHOR AP RAY L o 8 ot
1%%43&, EHP e B Al ko] gk
wolgl7| = 3t} ofgloA s dujHe] Hulo]
ISEZHUE olafiste Ho =go] He =

ISEZNYES BFatel ¥l
S of Aol

[}

1. 939 $Po| 5

7h. ol SHe wAHA

P FFolSHe] M2 Ay, EHAAYH S T Hlal HuAl o] Foixlt.
1760 3 Mose v Macferlan®*®cl| 4] z}12 o] 2 G| Adgjof o Fgo]5ntsle]

236 Robert Pearce and John Stevens(2006), pp.44-45; Samuel Bray(2018), p.18-19; A ¥ H T /7T 3%
TS YAste A7, atete AR A wet et W et A Tete A7l wet o4l A
A & (preliminary injunction), $A]1Z SX|" & (interim injunction, interlocutory injunction), 2%
& (final injunction, perpetual injunction), 573 ™2} Injunction without notice, Quia Timet Injunction,
Freezing Injunction 2.2 Fi&3gtt},

23T UTC 1001 (b) (3) To remedy a breach of trust that has occurred or may occurred, the court may enjoin
the trustee from committing a breach of trust.

238 (1760) 97 Eng. Rep. 676, (2 Burrow, 1005) & #eoA A= “RFo]5” olgtes gol7t HeA &
F=th el B A R A BdolE AW S AT siAHE E7E 23 2l “In one word, the
gist of this kind of action is, that the defendant, upon the circumstances of the case, is obliged by the ties of
natural justice and equity to refund the money.” American Law Institute, Restatement of (third) Restitution
and Unjust Enrichment, p. 4; Peter Birks 4+ A9 (justice)’d w3 FH= IFAurl B/ 4
31 th. (Money which ought not in justice to be kept is “unjust enrichment Y olgte B AA|7E Bol 53
TY3tttar At} Peter Birks(2002), p.49. ¥ Fdl &= A4 % (Assumpsit) o] gt Aoz AL IA =
o953 Z2oh. 922 Moses £ 3122 Macferlan °ﬂ A 26 J}%E«] AL7E AR EH 0] 2 A FFHA| oA

;_‘E 2 1]
48 = M)



2AS AR T o] Fof] RRolSe it A FFACR AHSHA H AT
Y=ol  FYo]5H (unjust enrichment) U735 T4 (restitution) S AREA QI
TATEeR AT, A EAHFHELS 2 Fodl AlePH, EHIYLdW 2 Y
LA EAH RS BF 2getn 7] Wi 9485 Fdelgds e WA Sl
ZAE F deAe 2dset AdHA e ARG, ol AEHo=m PuiEY
D743 & (restitution) 2] 7ide]l D LA AZFFHO Ud AE ©Al oAl
S FE(give back)/ld¥ vt 53 oS VIS Ste(give up) NEE
A 7] Wi WAt TA oIt B =19 FAQ FEAY o SEEH YL T
HEAQD olojth. Feje] I FAA x&st= F M= BEs| FEsH, WAk
TATTs A EAdeR, A5 HER o SEZAJOE A Asto]of Fr}, Y
O E BTt duiHdAE et oSEEAUAS A3 EAQdd xdH=
AAH &l & A&t gt} o= &ol& HEsA FostA| 2 AREaE] & FALelA]
H 25 Aoz FA5itt, kA9 o]2]d S 52 T3F o= A EYH S Fdo| 5
I3E A ALY o SEZHAY oy AMAAAVE FAMES bEoeR §1A
et o958 E Helol tiste] Had o) Zhzte] FA|FTS g stAA v of gk
W o ®2 FATES AP Ao g dgS e A A EFo] v FH ATt B 2hect
ol o] A = 3
°

Aol wa2H garel S| EHS A SR AL A& 9%
(restitution by subtraction) **° T fIHPLZ I3t U3 & (restitution for
wrongs) O & TFEeTh. ofgf ol A Z}Zbol] tiste] 1hets] Am HTH

(o,
> T
tote
J

(1) AR AL Zad] o3 443 E (Restitution by subtraction)

A AL FHA Ao M S5yAQd AdeR uE YUY E
HEQHozZ A gevte uldi  AEHQ0  FIo] 51 (autonomous unjust
o

enrichment)©] 2kl T &t7| = e}, EA AR A4k 2haxel] of 3 Ad3 =52 9ol ¥ 817

g

ol
25
p45)
o
2,

o M

(e
i

FA) o] o Moses = Jacob ©| 7} a3t F 6 = +< Efstn Ao duvt
= IzoA 20 F=9] AFE ot YmA] 6 FE= AF= Jacob & ZH-H

v} A (endorse) SFATE. Fof eF&o] 2072 A|FE WHEFFR] E3F Moses © Macferlan ol 7l

2% oA HYL o] & A3

239 Peter Birks(2005), p.282.

20 EAzLY] AL Ao mE A3 B BET =o' v £33 £, Peter Birks(2005), pp.49-160;

Graham Virgo(2015), pp.45-412.

#LFHd mar Sz AL g gt dAE Rolgta s}

Hoolgtn WHshr|= k. At A e

Hol 5 = [
RRol5g A2 wAAdeR I mehd Aol LS BrIe A SdAe] Aa i
ol 5 g

@

“a_
o glo 2
Hlllo o

2,
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e
2
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& ooi\% oy
=

Mo
[
N
il

[
o

Mool st v = Q@ HA vlewall A4S 24e FU £4xe] AL 7]
gE Ry o AF @),



el due) £42 dsted Fusk o5 A5@ A2, 1 ol50] #F4 2.7 (unjust
factor) S THEala ¥ Qo] Aol o] Qlojof g}, 242
EA L] Ao o3t YA Ee] HE 8 o 7k o5& BEAls due &A=z

%

o15to] ¥l a7} o] 55 FHalokette aoth, = e I} ya1e] o)< Alo]o] ofu gk
° |
51]

Adx=7t Aotk 3 o] e AFA A (correspondence

question) = 3¢ a0l %20

2
2
ol
rr
2
Lo

19 ofwl @ FAMS Hofol

_10

7= skt S

st=7ke] Aol th 71 Tt FH = 2o ST 2ol dae sl 3] 319] o] 5 Aol
T A0 g Ale] HAZE A= FO)AARE o] FFo]SHE wEA] &3t S-S
e sHAE Fevh.? webA ALHE L ool og &4 W ofye} vt A1
A A Z o] 55 2 A7 933 8S 74 Utk 419 A= 97t G5
o5& FSdHugE A 831& wrEslojof Riol5o o3t Y33 5 Ao
Ay ghet

Az A LgE Aol olgt A EAHFAL] AS, F54Ql ]9 (incidental gain)-
FFo] SRtghe] x3E ] keth oy olgfdA thE HEA el g AE| 9
TA Fro] B-44 o]9 g Edele o| SEZAU S o &ote A dxdT. F &4t
A e 23 Rdolsd da) olSEZAYS Hed £ gln dAIEAYnS

8 gae},

(2) ¥yl 93 433 & (Restitution for wrongs)

P e LAWEL AHBAR et o] 5F Ao dEH = F
EA5A . 28y 99 Heldz: Bl ZE H S diste] Y33
A8 AL oY, 4% Ko HA A daiAwt AFEEAAS A kATt

—°|L_l

HaelA gERsdel o 4R, 53 SESAYL Hgw duel T
5S B g ZWol V] WEe AWAAR AF AIFRE AFHoz AP

Aelth 2 YA Ao Al Fokel A SIS el o @ 945 2ol
Aokslntel o 91435, 2) B9 F AR Palo BAn By
o 3) A9lely ure Edehe AU ANANE A 9w

5 el el ohare Gelel S el A9 Yl S SU D dsel el S
WES Adlel 4@ A R0 FIAZO AYSIE Al Mol A DA N M BE WIE B0, SIS
e

WHeol E& ul#E3 Peter Birk 5= “HEA 9
< %31, Andrew Burrows in Andrew Burrows and Alan Rodger(2006),
pp.33-34; Reinhard Zimmermann in Andrew Burrows and Alan Rodger(2006), p.364.

243 Andrew Burrows(2017a), pp.1-3.

244 Peter Birks(2005), p.64.

245 R B Grantham & C.E.F Rickett(2003), pp.165-166.

246 Sarah Worthington(1999a), pp.220.

217 okx] Api &Rt Azt o A ES O 270 WESHA FHE "o vk, U=
Q3 A3 E opre wWEkslA] ¥l Graham Virgo ITE (1) R/ BHY LA A=, (i)
e e LA E FAFES AT, (i) Favt ol55 F53 AS . Graham Virgo(2015),
pp.416-417. 3T 21L& &4} XH*W% o g Fgol5He] oy vwste tE HAE xRSt
AR dld 8712 thA olalaly] oful @ Fato] Uth. odE EW F A 272 AR AT S E
TA TS YA A ks 872 A 8.710] ofyet AE2o]7] w ol £F=Fo = HelTh,

¥



h AFHd 2838 FA TS
F=Hg AN W AFRAQJ FAFES 7ldio]le <&l (expectation
damages) **® &2  41F]o]e] &3 ul 4 (reliance damages) 2*°o|th. I AlFH A =
Al ek Hkel] sl U7 3] 52 9 (restitutionary damages) = 2P 5 < & 831X Sk} 250
ol FEAre}t Fxt HA G, T5 AL U= T FAAS Ak A= 7)ol <
Eafju)dolt AlElo] ] Eajuj Yo rE FEe FAlFTolH BEAQ Ak 9 vtk thalo
O SEZHUS FHst] At fnkg AR vt glvka Hgkr] wjFolth,
Attorney General v Blake = ZAlFH7d AT 58 vl g7l g oltt, !
B FeellA 91329l Blake © 1941 dFH 61 d7HA] 959 vlEdeder n8E3n
T—‘gﬁlob‘ioﬂ Aol #3 ot @EE FASHA] e x¥o] EZIH YA
1951 el &xde] v g glo] Hof o] FHE Yo J&Z 3}
W7t E o] % EFote] Al v a9 el gk AAHE JE 2
FRstAt AAAE HEE A= 1301” 17} %’3}3 JH = 7)ol opbd A7 7]
Zo d=H R 7idol ¢ s .
uebA Al tiHE Y 9 ‘6}‘3 House of Lords 0117\1% Ak fntel 7 f-ol=
Zal gl S dEReR E}X]“} 04]5’433.%] &Gl A %2 o] ontetE
Lo
0|3

| =R
=
13=]]
H

ol § etz s, 5

&l ull A (expectation damages)< Al2Fo] Atz ol FAdetd durt AL
° 2 RIW9 o]gfo] o3} fALatTh,

249 g m] AR Al=lolo] E3full /4 (reliance damages) ko] e FEH flAvietd durt S A 9ol
EH R = Sal)dolt). wekA Ak AZAZ Qe durt A& S HE Fol Al el &au)d

°~>~ b

250 %LI’_E Ehall 74] oY Tme o]9S BE Wglsle AU S Hysidels o] SEEA Y (disgorgement of
profits S account of profits)©] 2t A A st k3 743 & &3l vl % (restitutionary damages) 2t 2| 3 5}
kx| Q35S Faste AAH EF5S oIt ol A A vheh o] Gujo A &olo] ol &
W ealA oFA g7] Wl LA st A o]t

2°1 [2001) 1 AC 268.

252 Lord Nicholls Remark, my conclusion is that there seems to be no reason, in principle, why the court must

in all circumstances rule out an account of profits as a remedy for breach of contract. I prefer to avoid the

unhappy expression 'restitutionary damages'. Remedies are the law's response to a wrong (or, more precisely,

to a cause of action). When, exceptionally, a just response to a breach of contract so requires, the court should

be able to grant the discretionary remedy of requiring a defendant to account to the plaintiff for the benefits

he has received from his breach of contract. In the same way as a plaintiff's interest in performance of a

contract may render it just and equitable for the court to make an order for specific performance or grant an
injunction, so the plaintiff's interest in performance may make it just and equitable that the defendant should
retain no benefit from his breach of contract.” (%) The main argument against the availability of an
account of profits as a remedy for breach of contract is that the circumstances where this remedy may be
granted will be uncertain. This will have an unsettling effect on commercial contracts where certainty is
important. [Z2F) useful general guide, although not exhaustive, is whether the plaintiff had a legitimate

m=o

interest in preventing the defendant's profit-making activity and, hence, in depriving him of his profit. (€<=
P2} https:/ /www.bailii.org/uk/cases/ UKHL/2000/45 . html (% #24<L: 2020.12.05)

51 2 A2 skw



EAYE 518 F v 1 FAST. *° AG v Blake @9 A} 9jutel =

ZAdS A &3t Hele Esso Petroleum Co. Ltd v Niad,** Experience Hendrix

LLC v PPX Enterprises Inc ol **® QI&EHJAARE AF A o] SEZAUS FIst=

< 4 F A=A " =9 7F A3 2P Fo|n),

Al AlFHA = GA AR AdBA = A b E dEE 9. 553 X199
oF GAlALE o] A4le] o]og Hujgh APY HAHo R AkS AAgt. AFFAAL

del#) weiol o) Aok olute] e olejo] Ak OB A Fel olejrrt o Ackw
@ale A, el AQIvts Rutetwl Al ko] 9wk 5] &stojof gtk mbeR Aok

]t

L A FAFTeR SEEFAYS JdFsH AEHA AL AwvE
AABHA H ol AbS] dnbA o BAAR] HAE opIE AUt

ok &2 olfrellA G=ig Ak SpiAe] ClSEZAYE T3] deARl et
Aot sivh gt o] SEZHYE dFete T 49 FFe] 24 To] WEex
Photr WA wHddE ol vRE EARTEPC F2 G| A fnte] tig
e TATEZ 388 A 5= 95 ofejel wste] Ayt FEe s A A
aeA, wbRA Ak S @ Al deHeR oSEEAS AFsta sl
dell= P sl BAVE Sl= A5-E Befsta A BAR, AG v Blake e H @
AlFHAZE AJBAZA] o] 22 = Grigte AMdEA R v Fojrol A 3o Al#s
Ao 44& drtn ddsEE A5 52 e B 5 odg

B BHAN 443% TASD

SRYAE QD ALARE Aol gl g $a

=
‘57<1 %%1 Ti ZH’&?J% %léﬂ‘c'?}% PP AFdA 2

253 James Edelman in Andrew Burrows and Alan Rodger(2006), p.150.

254 (2001) All ER (D) 324; https://www.bailii.org/ew/cases/EWHC/Ch/2001/458 html (HZF #AL:
2020.12.05)

2% [2003) EWCA Civ 323; [(2003] 1 ALL ER (Comm) 830;

https:/ /www.bailii.org/ew/cases/ EWCA/Civ/2003/323 .html (2 HAY: 2020.12 05]

26 AdntA PHow o] SEZASS FIdts o] ofY et 3] A By 3

reasonableness) SO 2 H7lsle] o|SEZHS RBisH WA EIAA 3 of7] 3k —E— ,_oﬂil—_— Craig
Rotherham(2012), p.558.

2T A kR REA] o] EEZ A o] o 9] H Q] A FHo] 2= =2 = James Edelman in Andrew Burrows and Alan
Rodger(2006), p.150 AlFH Y o] SEZA A 3k =2 U3t t}d3t =9 & 32 FZ. John McCamus
(2003); Lionel Smith(1994); Melvin Eisenberg(2006); Katy Barnett(2012); Allan Farnsworths &= A<
Yutrlo] o] SEZAUL AFe] F8(abuse of contract)?l A= ] dotm FAICE. T3

JEEZHYL] FoAe AL AT w0]S, 5 FolSdq A Y HE&S A Aol oz
FolSoA The sl5d Algdden A EA o5 APY FAL EEdcl drhe FUaE
T8 o 2= Edward Allan Farnsworth(1985), p.1366, pp.1384-1386.

208 BHFPAHS Aitdo] Uit Hoel sl Afo Ui Eoz FES 4 9ok AMEd #dEE
Edelele 93358 F7ES sk W Fo o 9wk, W dE, F T3 o] AAAS FaeA
e =AY Arole S 2 Aoy 43R A7 5o A BF F8A Fo] x3E
Hholl g7l Wi o] 943 5AdE AF T Jart gk,

52
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A2 22 A, F5A B % (trespass to land) 2 F4Fe] A7 & ¥ (conversion)*®?

UTH TS B st A3 54U 212, w22 (conscious, cynical)

H o o] A o2 Q1% 3}, 260

Tl wet o SEZAYAolge &oE AHedte
[e]

ASE AW FFAoR 25
IEE )% A S gl RE o5 Bache slo] ohjd el Ae
[e) 61

7FA] (use value) it €733 Hote= Ho] dwhz Ha 9 7E oln] LA A

2
mk&_ﬁ

AR € 2IA0E FAA 0 GAL H 4 ) g debd B Ase] o
QA% TATte] AT An)e] WA Relehn @ 4 A b e gAY e
AFelor sHen] A o Bolnh. 2 mat RPN AT DI RAYL | SESHY

B AR AmAA WYY o|5E EFdE el ohymE AFF vl

)

3!
Jnt met o

EzigoR 1ol oy

(th IF9EY APl g AN E FAFDE

npx ko 2 FPHAF v Ha Yl ok s Ao E3ETH of 7o
=io FAQL 2Rl R fvte] x3FE M <] LHA o] 5 ﬁ‘ﬂ(breach of
confidence) X 21919 91utal A H A 3 2} Ad To] FHT. A A Akt
2 EHYZ Qe YA EAI L dejHgoz A4 TS &85t Ao vk
U HF ol thsted s LRbH e FAl e =4
ol EEZAYL AR o5 AREZ EZdE AL fFor . xI
o] F-zpe] o ¥ Qjuto] A ojQlx] of Fo} AlQlo]

A8 =
ARE BEGL o|SEEAYL AHAT. W o SEEAL o5 ANE EEIE

269 Bl oo Ao gt Fol= tha3 2Tl Conversion of Tort: the unlawful turning or applying the
personal goods of another to the use of the taker, or of some other person than the other; of the unlawful
destroying or altering their nature. Wrd E =2 AP C] A o]= The wrongful possession or disposition of
another s property as if it were one’ s own; an act or series of acts of willful interference, without lawful
justification, with an item of property in a manner inconsistent with another s right whereby that other
person is deprived of the use and possession of the property. Black' s Law(2004), p.356.

260 James Edelman in Andrew Burrows and Alan Rodger (2006), pp.147-148.

261 o] = A}&-71X] (user value), &2l& = <=3 8] (reasonable fee damages), 7<] A A vl (wayleave award),

%3149 (mesne profits) &2 thEA QI Fd 2] o] & WA Wrotham Park 744 522 W H3lt}, Stephen
Watterson in Ewoud Hondius & André Janssen(2015), p. 38, p. 53; Nicholas McBride in Charles Mitchell
& William Swadling(2013), p.256; ¥ t|=2] R3RUE & Ed7 EWHIALd dste] el A&
SESAYAA B3 F U dnt BANA SRSl el 2ot 9a Aelel 3ol AgTHA
A9 B P Ao FYetn At

262 Andrew Burrows(2008), pp.165-185.

263 Sarah Worthington(1999a), pp.223-228.

260 HP g fAaARld gk FAFES A3 Rl dFo|A|Rt dejHo g FPWPG SaudAd =
1% gtk A -2 Graham Virgo(2015), p.487-488.

265 James Edelman in in Andrew Burrows and Alan Rodger(2006), pp.148-150.

266 guHe] FoolSREle 1 :L"“% Q3o &A=Z AR vl weEkx FERte o|SEZAYL
YA Z2 Z] 3 AL 5 S SIHAR ol 55 A5 Aol JFeH, 1L AA R FFol 5=
A ¢ e AT Ho7|& gttt oyt R 5{A & &8t H JL’Q] f’:‘”i 1ste] F7t o] 55

HAE3 A2, O o]50] FFA 27 (unjust factor) S &St A 2AS WESHR] grolof 3t} uhelA]

;_‘E 2 1]
53 = M)



A dFor sk, Fde] Ad AT 544 oF fute] A4 off uet Hrg
e o] Q3B H 47T sta, vt 2 FHH A FAE vidste] ghold
FEHE A &5 e sl

ol dar A EH WA T HHS AHEG AR Al o| SEEZHY S
L EHe] dRE xFetn d5g IASAT. B =Eolxe 93 EHelgtn
SIRAAIRE T EReA o] WHElE FUEol5HeE AfslrIE drh. ofgdA =
FeolSHY A3 EHe] A et =9 & e AnE x5 sl

271 979 FBol5HEE TAAI= A FRol5HY D43 EHE LS
Helgha ghebet A9l shatEe] AT ol 55 4 YU EAF(Quadrationist) 2Fal 8 Sh=H
FeolSolete e LA old digh HA -3l A3 Egdo] dfd 9
FAG AR 7] wZolt), 267268 g o] Ao Adle AIEAHTFAS
A7 = HRE Fdo]| 5o gt A] ¢don, 7 9 HedA Al tisto e A3 &
A7HE 28 5 Jdva 229

(1) Peter Birks 259 thFF2UA

Peter Birks W+ 973 51 th%
Ay Al st =4
Peter Birks o] uwt
event) ©] 12270 9144 3] 52 <]

=

2174 (causality) = <1738, F3ol5 2o th&
Tdo] AT FEss R State| o
| oFRel5se 2 AAR shue] deEAl <l (causative
©

of7|st= Wl = o]—b}i .J—]— ok, 1 9 Ak 9wt
WEel FydAsE TR oo uP wA

o2 A3 HEHAS AA S}, 2T S Peter Birks 5= A E DA =
I AAZE 4335, Edd, A i Sl FASE Sl ow g FAsEe A
A AEe oA gm FASHS AP Qe Mo BEo| we e

L @ o rE
e O

i

(o]
-

dr] FRolS5HAlE A EAR ATA AN £ e AE whEdtojof SRR o] 5EZ A FFste
BE BEE @A E R
267 33l B o] mE o2 o AR = Goff of Chievely & Gareth Jones @] “The Law for Restitution” 2| <A

A7 ARA = oA GFS AA ST o] Ao =] B4 1 AL E YERATE. “The Law of Restitution

is the law relating to all claims, quasi-contractual or otherwise, which are founded upon the unjust enrichment.”

268 B =32 AR E4d o %/E}ﬁﬂlﬂr AL o s EeE HHIP oY FIo|5HS
ATt okl A= &R &4 og HFo| 53 iyl ot FFo|50 2 TS| & ghrt. 1
ARl =421 &4l 98 71A] 9] o] e -?‘E’l FgolSolatn B 310 HA 9 7F EAlste A F-oll=
FolEd £ ket B #do] ®Hu) gldslth. James Edelman in in Andrew Burrows and Alan
Rodger(2006), pp.39-40.

269 Peter Birks(2005), p.4.

270 Peter Birks(2005), p.19.

AL E Fol5o® Holol =X et =9
Elgsittn A 2st7] o ol & wErt.

UAIRE =72 Peter Birks o T W2 o]

b1



% 1. 92 2497 94 o3y

o ¥ SRR Fdol 5 a9 A oA
(Manifestations (Wrongs) (Unjust Sl (Other
of consent)?"? Enrichment) | causative events)

A3 = 1 5 9 13

(Restitution)

ol 2 6 10 14

(Compensation)

A 3 7 11 15

(Punishment)

e 53 4 8 12 16

(Other goals)

* o] A A8 Ad 24 Abas uA deudel ae A8s Tre] AF AAd 2AY

(2) A& L33AF5AY =299 A

orx] Al H ulo} o] BolEH o] wE YAz Bl HJEAH o 7 LAz 44
g A EAY(E 19 9)F AHAY g A EAY(F 19 )R FEl]
9t} Peter Birks w59 ZAafo] waw guWgioz od JA3ES AFs ou|g
wolBo] ohiete ouldA WER PEdtelol Atk &dde £dd @
A4z BAge 2de GY¥sn 1wy, APAAR AP AL 2 s B
rrh 3 WA S A48 o] ok et Rikol Sol TRl pHANE A3 Y H(E 10
5 FEol5de FHsite Ao o]27] Rolt}, oA Awe AERAQ
AgE A T Pe] whe A BAAAT WA P PAFEES Gehw
3* 29 2.

E 2. 4438497 o522 Y
A TAA TA T

AR A Hae e | FFOIS 917331 23 9] (Restitution)

973 3] B (Restitution by
Subtraction)

AHB A= Qg Ak $r oEEZHY
732] & (Restitution for (23] 94 FA S5
Wrongs) R 8 9] AF3| = d?

JEEZHAY?
(A Aafell A&, AHE7HA)
272 Peter Birks S~

E AleF B oy} 28X (declaration of trust), conveyance), <1 (wills) 5= %3l
7t A= A5 5] AEste 8012 5299 % E (manifestations of consent) & AF8-3Ht}. Peter
Birks(2005), p.21.

273 Peter Birks(2005), p.24.
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AlQ1e &7 $ixt o] SEZ3 <] (account of profits,
disgorgement of profits) (2 WH& TA|$)

2. 0|5 7|vE E FASFT
A AT kel Zo] Gui g FEol5HE, 4335 Y o|SESH A i
gole] E&3 Mg EFo] Akl gt} webA James Edelman &5 i ¥ o] =

&

o
71ehE TA| %2 (gain-based remedy)S QA EAdolg= dhte Jdo=E
Aele EFo] WASH] "o o|SEZAYULS A4S EA A (restitution) ©] 2k
AR = <tttz FF3TE. 2l James Edelman WH#TE o] 5o 7|¥bS F
:foﬂﬂPNo]a].t Z /ide T 2 oA AR EANY o SEZAJoE FiEof

Foltk, & 2 dudA ASsHEH ASE EHF= 7H”‘(glve back) %ol
OJ”Q%% doll ajFsta o] E7|sk= 7N (give up)S ©| Aol &

=1

|olz 74 Aol 2™ Eak ojye}t 7 iE S 1 B QA=
dolat7] wiol FEelof dtta FHITE P S ol 5o 7|vkx & FAFTE WA
AlQlo]ze] o] EEZ A o] AR E B o7 sl vhH | A3 B AL AR E Bx o7
52| 9=

HEH Andrew Burrows ¥ #-2 &5 James Edelman Wi #e] o] A & dislo
53 22 FAAS AAgn, 270 4 A3 5A0 o] FEZAYY olEHA FES
P BA 9} Heo] M2 gdatA] Zrhe ot o] 59 7Rts F FATEE o5&
AR vtgsts A 5FE AR FAE 5185t FEA R o5& et A5 9 v &
A FEE o SESAY SR st A5 T vhdstth. A e #E JAIPT James
Edelman th® o] o HAQl Ataetes B =27 #AAlst vt A9gtt. F HAR
PG AHAAE AQdstae FAA Fravts YA E FAFHLRE A Fote
Zo] o] SEZAY S 71 &ste AFHEY ] ARl FAlF ol Aot wekA F
AR FA I o] SEZHYY H&To] 27| wiLel] FEaoF dvte T B oA
gt n ®Hr F A AT 5L 43I E VsE oldsr] 9 uE 5%
WAolgta He Hol ¢ BYsitte oot

O SEZHNYAS FHste AFidx T oF fIRte] 44 F AR BAC we EEE
o] 5o] Zolsitt= HeolA Andrew Burrows WH¥#e] - A7l Uy Ofd =
Esln 2 =82 James Edelman ¥ #o] o] 5o 7|wtel FA|FHolgt= HA sl
AR FAY I o] SEZAUS TSk Blo] sl HEE olsiste He =& ¥t
Aztaith, 435Sl Qo o] SEZAQ S X35 HW o|SEEZAYY 173 B4,
= 2o dadA E3skA] &9 33 o] 55 EESte AU n|E EFEA| Rl
o ol of

274 James Edelman(2002), pp.65-79, Stephen Watterson in Ewoud Hondius & André Janssen(2015), p.30.
275 James Edelman in in Andrew Burrows and Alan Rodger(2006), p.152.

276 Andrew Burrows(2011), pp.633-635.

27T Andrew Burrows(2011), pp.633-635.
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2. W29 Bo] 5y

1937 o 1HHEFTS] (American Law Institute)= Al 1 2 QA3 E
2] 2~ H| o] EH E (Restatement of the Law of Restitution: Quasi Contracts and Constructive
Trusts) & ‘?2}3_3}04 n=e] Feol5ye ZIxE mpdstaxt sk, Al 20 A
Y 2HOEHE = WREA] Rota JAF SollA Aekzl ti4l 2011 3] Al 3 2k A3 =
g Bgo] %‘ﬂé 2] 2~ H| o] E™ E (Restatement (Third) of Restitution and Unjust Enrichment,
o]l ‘R3RUE" )& Zx3l nlar Ro|5H S AALeR Heste d&S ottt
R3RUE ©lA HZol5 EAZ WA AL Ol"i A Id=9
T%015m4 91"‘§] o e st =oE5S HiR e R A3 & FolSHS

=244 -

SRS AL FAae] oF FEol S did

o 94 R3RUE = Oé‘%ﬂr nFR 7R 2
AR A AHAAE o QAR FEat ATt ol ol A= &4
A Aol o YAASES e AHE T, AR fvtd w2 f44sE IS
2 a9 AFIE disted AmEEE St oA Ay
2733 52 < (restitution) I ©| S EZEA < (disgorgement) = TE35to] Alg-3lo]ol i
=9 ¢ 92 R3RUE & 3] F &oj& &3t Al&sta o] 59 HAFE vhekal=(give
up)dt= AFAE T A5 S FaEdvtn xdsta Ao

7 £AAE AzhEe] gF 498

R3RUE oM & &4 7] A4t el & Fdol 59 S 2A 3 7k 2 YraL T

=t FE7F A 5,280 9o g2 el e A9 E AlkS A A gl A
Aopd AFAel $AE gk Fust AR HE 49 ArA fYoRE
Akl oz H2® A%, MAUA, Al R FAEA, RFE 4 ol vk Ake
AZSA g3 AU el BB AT F, 2R de AYlE FRols
A7) Pes QAo AAT AdHoR AFP v e AR FTUel

278 R3RUE, § 1 cmt. c.

279 R3RUE, § 1 cmt. a, 235 <229 A4t 7Hae] o3 9743 53 I HY 92 Q13 s Hoz 7838

UA = FAIRE FH o2 § 5-34 7} EHAY] A Ael] ok A3 ol st A 27 Fem 7

o] 9] (Benefits conferred by mistake), Al 3 & 233FA ¢S 71 (Unrequested Intervention)@} A 4
243 53 A F(Restitution and Contract)-/] AEIL Ao AL o3t YAk Bl 3 %5‘5_}‘4.

A 5§ 40-47)2 IHFYE AT A Jﬁ]E(Restitution for wrongs) ©| A9k o] 7] A 4 Fe] 7] F2] A2l

AEINE(S 39) 23 A AHABAE Ak A3 Fol] xHATL E 4 Ut

280 R3RUE, § 5-19 Benefit conferred by mistake. =7} #3527} & A%, o|A% (2018), 57 4.

81 R3RUE, § 20-27 Unrequested Intervention. £33} 282 7H9)e] 7. o] A% (2018), 57 H.

282 R3RUE, § 31-34 Restitution to a performing party with no claim on the contract. 7l 22 A2 g+ AF3kol A

Aol ¥ HE A5 ©1A%(2018), 57 4.

o 1% K

w0 G949l atow AR, TEAT 1P FE& SRAT ol Wstel T40] WD AT, Last A4
Aol B 8-& AFEAL HAo] £5E A0z e Adel v $& AFeHAL FAAS o5& e
735, o] AlF (2018), 57 H.

_.-:l.\—ﬂ-l i |I
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Aleke] Aol o] w7ksdt B, Alkel WA A5, AFTAA

v S0 o3 4335

R3RUE 7| 39 ZFH A 46 X744 a9l o3 Q35 FAlsds EPA7] &
AHAANE gt &, Al 51 oA TP el o )88
2 o] 5 EZA Y (disgorgement, accounting) °ll ﬂ] sto] Aty Al 39 2= 7|3 F9 A

©] 5 (enrichment by misconduct

Aok w4l 40 2 T2 AN Qa9 BAR BPPL, Al 41 2= FEAL 8,
A 42 2 ARALD Adoltt. A 43 Z& AR uk W sk gl BAAA
R

WASE o F AW 5 ETFATH B ol AR 23 A o
Agolm Al 44 2N TBAY T3S vhAse] A RE & LA,

(1) A<k Antel & A3 EA <
R3RUE 7| 39 & 713594 Alefgte a2y AT offol] thste] Alef ¢
o]o] L wElH e & Y= o]_'E%“WOE]l-% At ATt A 39 2= v A
(1) AlFgIvte] gaata 713 2 & 4%,
g oF& Ak (promisor)7F AHZE o]l thste] WAL ié Tas %
A3 BARNE Fopatol| Al FA g Eauj g ded didk hAAd Aotk (2) Al
] w T gokxlh Aok 9jwbe] gl
ot HS 7] dFA Eohe 73588
b Eaful g ol EAF e =

Egota, S Ade® okt Aok A (entitlement) S A ATHA H S EHA]

284 7 9o ULl 23 YFB|E A o] BAYSIE AN Z A 45 2 AJAAIL Fa ke Ak AF4T
A7t At e A9 Gl AES EdolSo] HuR Jaate AAS AL = gluke 3 (Slayer s Rule)
Al 46 2= YaoAl T4 AkE Ay T 2ol FFAAZ g A ol D3] Eslo]of strh= 1 o ).
285911 Y 9] (wrongs) 7} b 2 H-7% 3 9] (misconduct) BFa2 77 3 A2 dlF o] H L= = 78‘—?‘7} R3RUE 2
AUl o3t AL E(A 39 = WA A 46 X)W ofvit &AL ALzt ad] o }QE z99]
AR (A 18 27 E1 A 15 Z2)E EFe7] WiEer FH AT, R Ao & o] 5ol Y 2 HoEE
A1 o] £& A7E F U= W= Fogirt. R3RUE, § 51(1).
286 R3RUE, § 39 cmt d, when disgorgement is available; ©, R3RUE 2] Z3gtolA I <3t
QAABEAele]  2F(§ 40-46)°] § 39 = E3Iem Ut AF ol Yubd] hE A FH<
T4 4= (Alternative Remedies for Breach of an Enforcement Contract)e]&tE Hol § 39 & E3stn ).
AZAY, A 4 Fold A3 B AF((§ 31-39)S EEE thF7] wj&d] o]d] AFS A3 AstoA
AFA] FAE A9, Ak AL AR ATAL BAN, L ol AN | SEFAY S ¥
A5 I vhF7] g A er FA gt
28T R3RUE, § 39(3), Al°F flukto] 9Iwket of&zte] o] Qo] of&alr}h AlokE o]didte] AT o]jur}t &
A5 sl Ak Wk o] k. Alek fvte® 3]

ﬁi r*"

| T =1 = = .
288 R3RUE, § 39(2)(c), aluld A o] AgeA] o7& J&r‘*)r%’r HH (1) *OHHH*JXE o] WAl Aleke] o] Yol
ogtel guE Fgehe A, SduMdAge dwHoR At () S dAdelA Ak ool
oetel eha] AgbAl B A, A dvd o AFaA 2
-
"':I'H-_E '\-\.I.- 3

7]
58 | -|_; -li



RohE Agol doko] kAt AkS fwalel AP o5 fobelA B AL

A AW utef o] Gl A F e ol BATE UAY, 1oF, wkEA Aok fjRte]
A5l AgHer oSEZAYL Hgate AT A AAZ, vFe At ¢t

poAola FelAdo]l e A5 718 7oA Ak ANte =z et Adsta 713 794
AkLte] tiste] o SEZAUASE ALt w=me R3RUE CdAw 713 F94
At olgt= 2 vttt SFAAIT, M| 7|8 oA Alekent Al £ S
Hdolet= A7 Aot
(2) B o3 43 EA<

R3RUE Al 40 2= & A F2g, 54t EH3dg 2 37 (conversion) 2 71 9] FAFgH
EH ol thet Zgolth. oA AW oA EFAY T A Hallste EH S
tate] A3 EAAS AF st AF FAlsth Ot FxollA = AZYANSE T3S

A3 F7ALle] W E AHEIIAE Aldete= Bl Hlsked R3RUE = 199
2 3 91 A} (conscious wrongdoer) 2] 7 -f-ol= EFQIQl A4S A Ao ZHE A3
oo ddle] o]SEZHIS Fedich 0 nk| AZALS gl e A=
A3 EAAe] HYE  ALE 71 (value of what they have acquired, usually license
cost) & A g3t T}, 20

(3) ARJNTAA Z2 AL BA A DI EAY

R3RUE Al 43 2= A1 F-E IRt A YU 42| 9 2l d A of] o & o] A Tste= o F&
HRkste] Al FAY Al 3 AVF oS FHAST AS, oF9 diitel distd
Y43 522 (restitution) = F STt S ATE. 2 A 43 o] AW Eo| A =292
ANy F fute] g FAFTo] YA RAdo = Zo| ol tFd IEE
U S "YAlstn Stk wmEka gk ’ﬂ‘ﬂfﬂl?—x}ﬂ FARANA SV
+3)| (quantifiable injury) & YAYAIZ] 25, WA FA T Sl F A o], qhek
A1 T2 7E o - futo =z Qlgk A E o] A (executory) ol UTHH, G x}= A 2Fo] Y
Aol o]lad & AAMT F% 9l il(repudiation), =A™ % (injunction) = YA F= At}
vt R3RUE Al 43 =% 94*@]%2&%}3 Alole] Aol 9utoz old A} oln]
DAt o™ AR FAVE HAshe Ae o &35k 82 ool Allo] F-afol| Al A&t
75l 3 o] S E =3t (disgorge) ZE o] 3 g3}, 298

Ak tolut Eyeelel g 21T fute] Hig o] SEZH YL Ao Fx9

o

AMALGE e o= oA ko A998k <1x|5k3 312 A (notice

289 R3RUE, § 40 cmt, b, 51(4).

290 R3RUE, § 40 cmt, b, 51(2), 53(3).

291 R3RUE, § 43. AlQ1e]F 9ute] thstols ©@es] A3 EAAE olye}t o5
ofw] o] 2] gt R3RUE oAl 4-43] 52 < (restitution) ©] 2t T &HSIL oJA o] & wpE2t},
292 R3RUE, § 43 cmt a.
293 R3RUE & AE4<Q +&
feow, 1 olF, s E

ATt
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o
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ez
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ST e A1916| RAe) o) % Slwe R Qo) o] 58 A5 A} Al 3 249l B 9ol
QAE RS BT 5 Aok A% FUAG " RIRUE A 43 2 1919 749
QgnBAe ask AFAG 5 db FA8d 24T AREA AF 2L A%
Ad el Aol wololo] WAFAEAN he F o9 Fasn A9 Fapt
G AA 2R Ele o]l 3 g dof sl T, = FHo| o x Esln
N A} ARARRIE 9P A} /1HE A ALeRE AR HAo

wayehs aalel Aok A
RSRUE A 43 %] AWES] 2 Heew sl fa A43=2a4e] /%52
a4

ARlIe| = GARRLE ol 21E] <}
F A7) W&o Alole] kel 11f =
297 A 43 2] AJe] TEZAQ HAHLE AlQlo]Fate] ofF gute] o3t Ug3]ER e
Aol o] a7t A ;A o] 1 o]EFAQl Q)5 == {205t ez} 2o FALE A7 E
F Ae F7H4
Aol 27 #

o 4430 BAY: PAFET 240

R3RUE & #14 43 5qdap S5 A9 5qdS™ 25 st sled,
TR ol wel 443 B vEHHE T EA st Ut 5174 43 5AY F
stz Al 51 FollA  FAHPLe 23t o] 5 (enrichment by misconduct) 2}
o] 5 EZ& 4 ¢] (disgorgement; accounting)= T3t Jom, EFHE A4S EAY F
Stz Al 55 FollA oA Al (constructive trust)= TSt ATt wEbAd F=HA
ol SEZAS ANAA, 5AdA A thote] HdE o A9 o] A E o] FA] Kste

-d
2o
rﬂ‘.
tlo
r ]
N

294 R3RUE, § 43 cmt a. 2119 F2}2] 7 %ol = AAAMR7E gla

%14 2 £ A} (conscious wrongdoer) 2 # &3ttt R3RUE, § 51(4).

295 R3RUE, § 43(c), R3RUE, § 50, @ Al 327} o] 55 # 53 7 ol & A2 9] 4% A} (innocent recipient) &

Aol ool A A<t

296 R3RUE, § 43 cmt b.

27 R3RUE, § 43 cmt b.

298 R3RUE, § 43 cmt b. AFA 22 R3RUE 9] AI19F §Rte 2 53 o5& F o5 e x4l
= =

leba E@eE B T B A TAe] SUG IFE o 3

18taL U] kot ael# <l

2,
o
(o
-
M
2
1o,
201;5
2
ro
o ¢
-d
do

4L doke AWe oEshy] oyt ol dE B A EA A (
FFol5el) 2 olalate FAlol ARl T fintel] thek Al gl FA|Ftel] 558 BT Eiete] szt
stS17] diolth. AR ol A A AT uhel o] 41Q1e] -9 kel Tt o] SEEEA Qo] FFo| 5 e 9
s7le dA kA Fevhd, @A ARIeFEA/L RIS o5& AW e ouldA Fo] 5ol
23don Fd8st= A2 BEskA vt Azheit,
299 R3RUE, § 49-53, Topic 1 Restitution via Money Judgment: The Measure of Unjust Enrichment.
300 R3RUE, § 54-61, Topic 2 Restitution via Rights in Identifiable Property.
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A 3% 9y | SEESHY

A1A ] SESAY 99

A 2 AA s AR E ule}l Fo] o] 5EZEA Y (Disgorgement)< WA ZE A
TFATEeR  PIPAAIE L2 o5F EFste Ado|n. ¥ = T4

EEZAYL dHHow Aol L7l LA GrigE 9ue 9] 2
TGk o]e] AFE AlgAte] wisel=E gttt IrIEAd o SEZHS A
o] 5 E &2 (Disgorgement) &] 9l %= Account of profits®’c]gl= &0 & Al&dtes AS
WA 4= v}, Disgorgement 2} Account of profits £ & 3% Z83lo] A& X7t F+
|0l A2 =21 ALS T3] AR FAE o SEEZARIY A S ol T F U=
=wo] gl7]e ol A= Account of profits & Lol thste] A s}H] E}

(1) Account of profits
d=o BREHAL AAE A1 4 = A2l (Right to seek an account) 7} &2 83 A 7F
3 AFAATE Bt 59] ol ARl Aol M nt AFAS PAE F AAT 8wk
deds SR g o|SEES A Tste S o &5H
4 ATl HEHY o SEEZHTHE dAlSH

HATH. 39 o8 HH= FAFT F A%l %7l FHWA Account of profits &
A Aol #E7IE =2 A4t} (taking o
account) = oA TAFATE A0 AR AA A FEI SutE APl AAFSHe
% (account taking process) 2} ©] 5= EZE3I= A (the order to pay)< H719] 7]d o]
o] & Tsl= HolA Account of profits 2h= £oje] FAFHo R WA T

P~

S ST

SRR EE P E FERE =

R

307 7| 1 % 8o o] Aol A A3t ule} o] Account of profits & Al Disgorgement <+ U]-ZW]-X] R oSEZAY,

[¢)
oA, o]SRIEAY], o]SAHF H A=A T udetAl HIstm YA B =FoAME
ol EEEAM o7 FUdsA WHYsAT. the, Account of profits 9 ¥ AH ’3}1—‘2‘ ZASout JRo =
#7133

308 Snell’ s Equity(2000), para 44.01, Jessica Palmer(2004), p.149.

309 Meagher, Gummow and Lehane's Equity(2002), para 25-005; Jessica Palmer(2004), p.149.

310 ZA] BEFHolAFE At d= A B FE e o) F ol 3112l Duty to account o4 H &5 At}
H7|% 3}, o] o FE QJubdl A 29 FA O 2 accounting of profits = ©17% &+ t}. Samuel Bray(2018),
p.6. Account of Profits & thdt =82  Samuel Stoljar(1964), pp.203-224, 1964; Douglas
Laycock(2010), p.661.
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Holo} zﬂﬂr St AgA G Az 27 D Aakeles oA AF o R 9HE o] &

lobst = 9l 3 whebA] HH o]l S FHES I uZFE T o] S HEstE FATHoR

vk gk 74—0-i FAE F U} Yo 22 AL S vjFA o R 7] wFol Account of profits
“

o= T sl FASEEE orjste Aol oidet W AAE dve® ok,
O SEZAYS Atey] AF e ovr AlgEnn Ee = glv. o
(2) Account of profits ¢} Disgorgement

Aof 2 AY o = FHHT FEAY o|SEZA Y= T2 Account of profits
olE F8stn HeHAME °|SESH Y (Disgorgement) 2h= &1 & F= AHE-5ko

sioh. wepA] FoedA o] SEE A 9 (Disgorgement) & 2119 F 9RE B offe} Aok

ut BEHPdA o5 wtesle AT 9w E &It} = Disgorgement &
WEA] 21919 RAY) o] SEEHYe] A@s] Agat §ol7h ohth o]F A
2oz S Aol grjsel HesRA FHel AA} HeeiA e AfdA 75

A S 2R b arEe] F S E835 HA A RE Y5 A= Account
of profits ¥} ©] 5 E %3 < (Disgorgement) 2] z}o]of tisle] A7} o] S EZA Y S Fisl=
MR ofy gt FFeA o]dg EEdste A (S TR, EJAdA EE)d e HE&
st W, 3219 A= EEFSte dYRkE u|shr] wiie T &0 & FESY
AF-&-3f oF d"/h— FRgT.

Fd e Aol 7t EA = B35t 259 Edelman ™ 32  Account of profits 2}l
AAsE AL 238 TF5S 7HSAIIH o5F wEdle TATTES ouE o=

A5t o] SEZEA ¢ (Disgorgement) 2til MW sh= o] B}Eeithe oottt S
972 Account of profits & GAIH ALES <1 FHPI HFHY FAFTES ?%‘3}%
BAodle F ldS TSt ARSI R, v= B GA It e T ode] nlEe
pole] EFstm 286 /I d g A 7| A= F7do] .

U. o|SEZSFYY <A

(1) B34 A
AugAd olsEZAe 92 WA JZz st £4R9 £49 FmdA
a4 S s TASETE FRT 5 Qe Adol7)d vz A e el e A e

311 Matthew Harding in Andrew Robertson & Hang Wu Tang(2009), p.341.

312 Jessica Palmer(2004), p.149; Ross Grantham and Charles Rickett(2000), pp.461-464.
313 F & Account of profits < account, accounting &2 T3V = st=dl, T
olyz} 4] gt A< (account for deficiency), & £aluldS oujdtes 9%
FEAFe] ARl o F, FoloF T ket Ag-o FAFHoR ALEH &<l account = Tl
FAE WAdste Ao g oldlste Aol BHst, FEAY] AUA R, F FAHF fukd
TAFELR ALRStE B fdde T2 JJSESAYS U, Simon Gardner(2010), pp.240-259.
314 Samuel Bray(2018), p.10; Meagher, Gummow and Lehane' s Equity(2002), p.916; Joshua Getzler in
Evan Criddle(2019).

315 James Edelman in in Andrew Burrows and Alan Rodger(2006), p.148.

316 Samuel Bray(2018), p.10.
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oAel ZWol Uth, WA o SESAAL £837] AN 1 2AS selEts AL of
Mg Feett dol Eeo] A otk IuMA o SEZAY U@ AR
X7t 7b QurAQl A6 SPEA R Bk 2UAQ o), A2 5W AA, o] 24
w9 REdn, ot o SEEAYC] Y GAFAE Y2 WelolNw Guy
Aol v o|SEEAYS ol GAE il Gn] AWAA AR FAs

gl 9] wo|h

Ernest Weinrib W+ 94 EAY 9 o SEZAYS HA23 Ao A3t
=X A Q] stxlo|t}, oldf o A& Ernest Weinrib 12 2 A A o] 7}

I5EZASe] BAR AyYshe A2 7 ,
9 feld 2AS AWRAG. olold olSEZAY UurA A oA @ dy,
A

1 AHASAN S 220 HAAFAOR JSESAYL £8F F YA Av g

==
o
b

b A e o] SESHY L 29 i3 H|F

olg] ~Ed Y o] Ho|Eo waH wH A Ao (Corrective Justice) = T olA] e
gl e AHEE AHAEg AoA FAHe SR F 9] (injustice) &
A3 & (undo) Al 71 = Aolth.? A7 A A:rb FAste FATST 3o 9H e 99
WA= 53] 835, A= Ailo] & £k o] 59 wEE 7+ ALt dn
Al A= g EallwrF oS5 wad o F7t 3 wekA i o] 59 wkEE Foho
Tgol I EAT BTt ? ofg] ~Edy 20 wHgA o= &4t Ao Hafte]
o B7F A 2 3 FIA (correlativity) 7} A o= AFF e} 3%

AQlel Fxle] ol 9nky} o] SEZAQS] Ao 919 =& ALHEH, TR
Ao 9yt ol ~EH Y 29| folo mEW FEAe HYotA] ¢k P9 o3
QA7F AF4lo] & Edlo st o] 59 wghS & Agrt A}, A NE £z}
el el datA| oF& FiEHA vkgeleE A9, S o

A= Ao A 7E FAY gt

> o) ofj

Jm

T ¢

4=

$rr

ool etel Weinrib st 44323l Blg A AHESAY Fdt 2ol
A AN 2B AIHT + AL A7l At AL F AAD FAHL o] S

317 Paul Miller(2013), p.571, p.586. Paul Miller X5 A0 HA H81e A L2 A9 % gukd] sl
o] 7|¥kgE FAFH(F, o|SEEZAY)S FIAd W =gyt FEE x] EIvin AWt

]

1]
SEEZAAS UL Ay Bl AIHS dFete dxEL A, AR FAeEe TA gk
AUl o 2 o|EEZA9 S olg)dltt= Al E= Ernest J Weinrib in Charles Rickett(2008), Stephen A

Smith in Charles Rickett(2008). 0w g 9" 9] o] SEZA S Faatolof st et TEre]
o] o] AHH v} vt st FAlo oW Ao o] 5] HMF-E wtEdstojof steA] oW A dFe| o] 5
gt = Hex]o tigh o] & A B 4 vt 3 2= Sarah Worthington(1999a), p.218.

1% Weinrib e AR AP AAIS wdF o= ogfstde AFE sidEdl 2 A elA
Weinrib 25 A&7 o] 7|9ket FA|Fhe] Ao e =9= Ernest Weinrib(1987); Ernest
Weinrib(1995); Ernest Weinrib(2002a); FErnest Weinrib(2002b); Ernest Weinrib(2003); Ernest
Weinrib(2012). 91 Aot A= 1975 d Al ol gk =&<] Ernest Weinrib(1975)& @3t £
ol HlERe® Qe fRbAl o] SEZAI wHA Aelel FAE oldldtele =2t Ernest
Weinrib(2000).

319 Tynest Weinrib(2000), p.3.

320 Francesco Giglio(2004), pp.150-151; ©] A (2018), 74 H.

321 o] 414 (2018), 74 4.
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zel7] WFo] @4 gol 2 Fol 4nt Awst 40 AL AL D FEs] AT
oo B BAY F gt FATE

Weinrib 79| A8l = th&3 22 o] frollA] &317] offh. 74, ofg| ~2E" e 29
SFHBA Y Eal et o]l AHAAE EFSI=A] ofyH o F-o} :"4?49}-4 DA RS
ou|st=x] H&slA] ¢kth. Matthew Doyle 9A] Weinrib 9] =FoA @A 7}
g Fols ofulshex] Wieh =o7t Ao = dvta vl a2 5 AA, st 42

BE o]g FARt] FAARI 7]3] 9] 4 £ = Hofof ttts 2 o] SEZ A Y 9
BE Ao A&HA et o] F4L AT o5 EEASY] AF F FHAL
NGNS HESFA o]9S 42 U7, S 299 VI H4 2 A Tele 48T &
UMA R, 2 Qo] FEA7 HES RS A7 FAA ZAAQ] 73] AR B
A=A oFo|tt. Ao 2 Weinrib 59 Hale FRo|5He, 943549 2
o] SEZEA Y &5 g il FESIA] i A vt Wb Weinrib o] A2
T2 AA Faed o A EAd g =9 AE&E F Ues F AAA
21Q1e) F-2pe] o] S EZ A gk 2 AR F837]= ol H

(4 BES AT o] SESAY

UM AEE A e F=2 ZH’?FQ?J Al 7F A 9o A5 gt
=e 015}. St 9F Weinrib 279] F3¢] W2 A4kA] )7t obd A fo = o] 54
718k Al S F83 F e 7%%7} ZA. S 9 g BA VEe A7

T vz 5 P g SR o] SEZHUS B F Qvhe FHo g5
Weinrib 27 21Q18]F St 2 BE o|SEZHAAS FAste 45, 3T fInk2 A
AR slEstA = SRR AlIAAL] ABAH] Ao ZRE o] 7|Rkg
TAFTe] AT AT ?* Weinrib el W2 wg A oo wxdA
AR FAE FES AMFS WHg It} 22728 lE] Al wEw P AAE o FE

322 Ernest Weinrib(2000), pp.17-18; ©] Al (2018), 74 H.
323 Matthew Doyle(2012), p.253.

MR =R A3 A 1A 1 P

325 Trnest Weinrib(2000), p.33.

326 Tynest Weinrib(2000), p.33.

327 Immanuel Kant, The Metaphysics of Morals 63 (Gregor trans 1991) <= Ernest Weinrib(2000), pp.32-
33 oA AL, WFH(2012)

328 o| SEZAU/NA =& AAA = EAIR, TE] &gt A%
A} 2= Irit Samet 157} Q1 Th. Irit Samet 1L AR
ERQITe] FAo| A A4l o]& FAA] AU AN FAZA L] Aol HAZ V]3] E {83}
ERRIE HAo] olye} B2 &83te ol BR & =
A8l A st A FAE AFe e EFE ou|dtia At ofz g Tt
Samet WFE ARl FxAle] AZAZ o|FEHUAL AT 7|79 (self-deception) o] el
3o g duydtt. & ARleF= HES A&/ (autonomy)©l thet oF-E FAHEG AR,
Wohe A& Ad Qo] AAR AH&ARl FAI EYAY F A=A g thgS Zte A oA
Ad 27 1“”4 *éﬁoi | gto} A} ¥ & §d93
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017HS BlQle] Svko] ol 1 AR Ao B Al 7] Zalcjo} g} 59
ek 21919 sl Sel i P9} o] Aube] o]aj @Al A Bel Aol ole) AR e w
¢ WATZE AFS AN Ao 2HoRE Hasor o

el

ARlelFatel S f= dld #Ale HH oAk =exte] At (entitlement) ol & FEHTY.
FAgFe AR ArE &Y #ACAAM oldEs FFE F fles HEsldl
E a2 o5 gute] dAA MY,

Weinrib 250l w2 S22 Q) ulo|A] waddl o]l
T4 (embodiment) 9| | &gt = 41l = =
S Aol wabA Fdxte FERLY AT fvte g WAk o] tia Hgho]
ATk A gttt
FelstH Weinrib & | SEZH YL ofgl 2Ed Y 29 o8 T w2 % oA
o

wALA FE ot o] o)t Aol Tl AA At AuHA B 7 )
AEE 5 9ATh kA Weinrib s AQWA o thatel s 2] AdelA w3y A
Ao2 ALdte] o|SEZAMY] ZAZS B AT Weinrib mie 919
o2 RE WY o] SESHY0] o o] TAGTER WS A §UT FAbolth
o|F Weinrib 259 Fgeld fojo] Abg o e RS Asdom Ho g
2AG | S5EZA U@ ol 2 o]ofzt GAE WAL 5 ATk Weinrib 259 T

3l James Gordley n4E Weinrib wF7F QA8 Z2 o5dgAAd S
olg] ~EH Y 29 HAEF oA A= Awstr k3vta v|HAst, wyg4d Foj& &3
o7} ofd Ao} FArt ERlo] A3 HETE F AW o574 EEd o st 2AE
ulA el 2= glrba wkukghc) 390

(2) ARBH < AR (k)

7} oISEZAYT I

AR B ool o] SESAYL Pt RE ALBA FEHE PP
A g B0z Pk glolth. & PWYAA} D2 T Mo AP B
Bgol o SESNYS sl AHAAAT O] o BAF A RIES A g
AP Ak, =G PHANE F A W ok A2 Ante] 2A AF APANT e
Aol IEEZAYL AL AS L 5 WA ] BFAAE oA %S A}, A4S
5799 AlelR Hgollo] Fee A7 B Aol Fapeh #l el Agte] Aozt Ao ate] A 9E
S F532 weA ol 3Ee] LANA £} ol A 830 7171wl Aol Lol HepA
o3 AA2 e A HLe et AT F 3u HgE VL d8HA v AP It

Samet(2008), pp.763-781; Irit Samet in Andrew Gold & Paul M111er(2014), pp.125-140.

329 Tmmanuel Kant, The Metaphysics of Morals 63 (Gregor trans 1991), p.62 = Ernest Weinrib(2000),
p.33 oA A&

330 James Gordley(2000), p.58.

PLE =Rl GrHel £39 deterrence = A (Hib) 2 WSt RE oAb wEH, AR =
A=y FopAl der Fsta, dAe Aolvd &%, A AT WS HeseA XA &, A=y
FEE dolA voprte e Ae “Eﬁ aAA o= Folgnt. weba] Aol ool wh=w oA (#idl]) Al
 Aol= gloy, dagd ol Alle]Fate] oA d 2 Hsta JlojA o5 wEart.
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1 ©]Z Dangerous Incentive Argument

Mitchell & William Swadling(2013), pp.263-265.

332 Lionel Smith(2013b), p.88; James Edelman in Andrew Burrows and Alan Rodger(2006), p.149.
334 Tjionel Smith(2013b), pp.87-88.

333 Nicholas McBride
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337 James Edelman in Andrew Burrows and Alan Rodger(2006), pp.149-150.
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FRE AT, AT GAEE AT kel Hte] o SEEAY S FHsiH =
AlelFates Ao FE fRtstA] e AT TLI Aol oAl =
JEEZHYL FHI IA 9 AUt glota Brh P o] Fo w2w ox] giE A
Eeletr] sl e Al FAE ARl FE ANkt A g Ao FE Fe FrEn
o B2l Ao Fol=F stojof g, g o] SEZ o] AR ke 9] V&
A2 olgst7] e e AQle R ut Al o] 2 7Hg g o] fzotok sk, whep A
7berg el w4 2ot o SEZA] AARE A A3t oA n AU o] SEZHAS
T op At FAE Tk P dE So] AR Ao Suk P 5 sfof
Ard gEo] 70%2ka 7PPsh, Ao Ryl Adso} o] MRS EEdte Ad=
Fosle s 2E wk Po) vel FEH o B FH R gto 2 e BT 30%<)
o9& AR Art BfatA He Adrt gk wehA dubAEQl o] SEZAY L o
futel] Bt 4#] E3pe FA) vk Aol

ANAeRE o SEZAMTIoR o] FII} REFsThE FHL o|BHogE Aol
UAIRE GAA 2 o7 gjutel] th gt A @trhg g ol tiek B4 o] e Eojof gt FnloA =
AEA O SEEAYE =T AZE oy It = SN 2w
JEEEAY 2AE HEF Aol opdAld] HF = HiEFor TA T2 d&IE
FAAE vFo] Hol FEA o|SEZIg)d Wi = 2dd B ueb
GuHANE ofx HWA o SEEZAL AFA AW, 99 =95 FIHA=E
Aol FAte] o] SEEAYL Hade] oA s 25 AT FAFEd S 4T
.

(3) 1348 A&43
o 2@ spasel 9x7 4 BaReR SRS WAlS
Ao}, Ao Felute] Yat o] SEZAele] &9z

AgEY. UEAHCSZ  Lionel Smith g+ ©|YggF

A4:9Y 2 (Primary Rule of Attribution)®!'& o] SEZA Y] AR 7% 3t}.32 1 244
AsAPe AdwAsl AW, WA RAE dem olde olog Hala
@elsholol 8] diel Ao Fape] P2 AG o] L el FAT ATk
AFolTt, M of7lol e Ao Rape R o gt WY FAH o9 AN
FYEG. 1 A4 ASAH] mew AHAAd 4 A 3o JSERAYL

338 Daniel Kelly(2021) pp.25-35; Lionel Smith(2003), p.8; Robert Cooter & Bradley Freedman(1991),
p.1051.

19 o] SEEZ QA AEA Al Y-S BT et o5 A Ve S FaE d a7t vk 23] £ Daniel
Kelly(2021) pp.33-35; A A H2S Gl o] SEZA] ] F7H4 =2 AdA e o7 F asitte T2
Robert Cooter & Bradley Freedman(1991), p.1051. IjollA o] SEZAQE ole} AHA 945 F713)
e FFatAe TS 2T B 2E ©]F7](2016), 85 W,

340 T,ionel Smith(2003), p.8.

31 1 2k ol gh= om| = o] 3FraA] YA o FEEE H
vhH 2 24 o= 1 AF o FE fuket A gt FAlFTe
A gk o]t} Lionel Smith(2013b), pp.102-103.

312 Tionel Smith(2013b), pp.87, pp.101-104; Lionel Smith(2014), p.628-631.

M Edg HA Y FHOR o]F7] wFe gAY I LS 5 F AUk ©]1F7](2016), 312 .
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(4) B7AALH =9

A Alolo] R ate] o] SEEZAYU S Hsle 2AR A, i 2 1 24 AL 55
A HdT, WEA ulIro A st HAA R =oe A o SEEAYY = ud
W23 A7lsks dalAd Hol7l= it} ofgdA s o SEZA A tigt HAA TS
=95 AW Eu HAASH =99 x FPT F A o|SEEZALS ¥4 & A=A
HAEHHE=Z s,

h A1 F9 AFE At

HAA S S5 2 FE B 3y AA7F A5HQ #-d3 g2, 5 2017

Alolo] Ezlo Al Ry = Ede o ety HiE BAS #A] 2=t} Easterbrook FHAL S}

Fischel @<+ “Contract and Fiduciary Duty’ =%oA 21l F&= Al o Fof W=

344 Tionel Smith(2013b), pp.102-103.

345 Tionel Smith(2014), p.628.

e Al 27 Al 1A 2 7F Fa

UG AEAAke] vl g H AREAFFE 1t o|SEZAIY FAE AAAE et Al
Heo et =9 B =2 A3 A 34d 3=z

318 Tionel Smith(2013b), pp.100-101.

349 Alo] Mol gt AA S =ol= B =29 A 3% A3H FHx

350 Trank Easterbrook & Daniel Fischel(1993), pp.425-446. "2} Easterbrook ¥} Fischel & A1912]
BGARALY] oAl whet Aloko] EIAIFIAV wiAIZ & UTEiL(opt in, opt-out) E= AFH A}X|
Asgolt). AT B& Besle JEE 7)o Eud A& gHeA 32 T HKAEY F

7]
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(W) CISEZHYY ¢

AFEAEL 7| EA 02 Al o]t HoA] T stE S HE
Aks oldstA %= AS d&stoof gtthe YAFolw Ak = 4119
gk} 35t ke EasterbrookJJr Fischel & o] SEZH Y Y2 H o2 A<
A = EH7F A7) wlEel Efuf A o] 9 FAFHolg FAgn?
O EEZAUL oF SRty T&AdH FHSHA oFY oldE A

ERog oSEZAYS uEAsA e FAFEeR  fofditt.
Easterbrook #} Fischel = ¥x317 AAE& FFéoF st 5% ofF9
o SEZAA] HadS Q1 g} 0

(¢}
-

fo o &

B i)
fr 2 2 o o of

o|ggs}7loll AL Ao wef WMATLEEA] oA FIE ARle) o gk AFEAEH
AFeaEe] o] Al FEoltt.
351 Frank Easterbrook & Daniel Fischel(1993), p.425.
P2 A FEAEL HAol AR FAANA ARl FE Fite o] f+E BAAIS FEolls Addt] 9l
Aleke] BEA &g dvtn BHe A g vj#o 2 Ak GRSt vl wshd
FEota Heo]l FALALS Qs 4 4 Avta B AL BYEHA & % Ut} Frank Easterbrook &
Daniel Fischel(1993), pp.431-432.
08 Aol A AlbH W& AWetE =9 John Langbein(1995) & il
354 Fasterbrook ¥} Fischel o 23t AF2AEL Aloiate Al d&E ogste dHo H]&S
BAREd o] A H &g Ao XEFHvt. oAl EaH A1 FAt ARG F-E olgste trtE
FAA= v&S AFdlol star o] vl ARICFAZE AAo] EAEH H]Eeo] Fridttn Ert. T
o= a) HelA TS 55 oldsty] A& F7HA< B &3 b) FAR FQ A5 5 Fol o A2
EEE ozt . AGEAES FAHE E HAH|Eo] Eua s ehy] wite] dwkF e
o & g9e=2 2t wmaha AQdeFAE Heol T3t "IOJDE ol gt= H& Ao
] gttt TSA R FARTE AR oldo] gk JFXE A4l Ee] A Foke H&ET %”:‘:}
ol = GAAES Aokl ol 2lQlelF ol o= QA A E Xﬂﬁﬁ‘-lé Zlol 3 vt o] 7 §-of

2] o3 ER| S Ao 2 Et}, Frank Easterbrook & Daniel Fischel(1993), p.431.

355 7 th A2 o 2 2kA] 253 Boardman v Phipps 8| 2 Et}. Frank Easterbrook & Daniel Fischel (1993),

356 Kasterbrook ¥} Fischel & Fx714 AR & Qg Fsl= ST/t 52 zs] =
=] ARl =l AR A7t FA o fiute| o] SEZA S FHste A S X337 21919
THT el o] SEZA]S A &ote e d&ste AR &

Zt}. Profits-based remedies discourage the transaction, and often it is better to accept some risk of
transgression than to extirpate a category of transaction. We could avoid this problem only by limiting the

category of violations of duty to cases in which we seek unconditional deterrence for then no remedy of the
defendant’ s wealth is too high. (2% Z2}) Frank Easterbrook & Daniel Fischel(1993), pp.442-443.
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Cooter ¢} Freedman 5% “The Fiduciary Relationship: The Character and Legal
Consequences’ =&olAl AN FE  Fo|o|Fel FHoRR FESI] EA3c), *7
Fololf= S AdderE FEd] AHG FFY FYE TIeol=E: #FH]
FEoIT . He 9 FHAgREE= ARI#AAS HAd JF S sty o fH7]

= o wj+= sfodof
). Cooter & Freedman = 21919 F-219] Aleke] 7, FA ol Fo dA

Flas ch d
Tt | SESAYS JA GARAZE A gol sl b GALARS o] Aol A A
ol TAHAE 2FoR AT 0 S AlGEAe] A E wErge FAoRe
AAG I | SEZHYS Aot AW oFfnte s FHE FFolA o FHnts
WA = ' Vb e wole dE€E I FEEH.

Cooter & Freedman W& FHo|Fo thet B&2Ql A o] SEZHSYY] FiE
ool AT S AAstE Aol BEIAd wid HHAHL ®He Foke dal
SEZAY =S Al 2For At o|SEZAYS XTI A% 2¥S

d A o|S5EZHN0] AL AL Hiex olw AAA A4S HeAd g
A cUEd dBE B 2L oAU, E B0A AYL A Ao e
AAY eAAlete] APF Aew Holop sEA oUW o|SEFAYL FIam
qANET BUF BAA 44 S AHS 5 dEAe] qP =22 dg B
AL}, olglel A AT RAA R B =EE o] SESHYe] BAL AYS 2

=

7. 838 434

(1) 9489 43

17w o Al o] Aol BR 4Rl Fol FALF-ef FooF Fo] X HE AR Ert.

358 Robert Cooter & Bradley Freedman(1991), pp.1056-1064.

359 Robert Cooter & Bradley Freedman(1991), pp.1048-1056.

360 o B E0] 100 BS AF 3 o] ¥7tE FEo] 1/3 0|8, Hojx 300 B9 HaS FHsiH, 4=
A HHo| a4 7 Fddll A= A v A 2 FAF o gute] g AJx MRl FAbe o] &
Zysto] AR 37 ' FANE Fstodof sttty £33t} Frank Easterbrook & Daniel Fischel (1993),
p.441, v T FFL 21T o|SEZHAS AX et AA 2 A & T3l AE3te
o] U},

i

361 AG for Hong Kong v Reid (1994) 1 A.C. 324 (PC) o] #dl& JANES 13317 wjEo EAA
‘Aot Aok ol EEZA I B4 A4S FHstdvke T 7HA Asivt dvk. FAARJ &L =79

A 27 A 3d 2 Fx.

] 3
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O|SEZALY AAA, EHH A g =95 Ay HT] %A
el WA A EAT. ol InHAd =44 4FT AqAHFH dEs
7] Bk (proprietary base) 3171 wiitell &d4 &= Ut Ld; /\]'%'3}"5 ol o]
Z|Rko] FQIRIA| & oldfstr] Y&eltt. A7t
AT F AT ddd e FAdA7L Fd s %7]

FrIHO Ffd ot A wo o o
E3H(E2 =39 E3holnt. dxHolA A O] AgdEw 4l
owner, legal interest)S FEA7F HFokx|qE Al
interest) & T A7} Bl Lol #3tEH = FE2E

FAAE Fzteln FAE FFWHY A2FH(EA) S Bt
12 wiERA QD A S HA| 7)o FEArt T
1S zﬂﬁm;_q 207 (B2

G271 AgAts Al
o ’\%-4-4 FAHASAA A 52 A =,
29 AAEAE, AEQd T wWAE £ de :ﬂf‘f}}i 315}. TERE A of

o

l‘l

o N 2l
i

o8 oo e bbb
o Jn S e o

TE A Alg A Ltel] tig B AFAA (T A 7 EA T = Bk A E A AR
HA 2FAARA GRS 01%6}04 Ea¥at=] 01%£ AAY Al 3 A7} o] 55 HAEH
& g e AR A0 wepa] Fejate] Feffof| vbste] FEAP7E AQ1o R Rt o R
At AEe A5, dEFa= 9 7%‘%, 2 2 A gAY X7 R4 Al E S
getsto] A EFFE F A= vhgod = FY A Al =4 7] Wk (proprietary base)©| 171
o o] o},

(2) 93 FATTEY &£

ol SEZH U] A (proprietrary) 22 WA (personal) A S HE= Ao &3
=Moo A ojudl zol7l YA 7Htds] A HEE AT 67 oﬂu]a_,goﬂ/q 244 HAS
RoohE W AT FASA A dAE, S $AE 5 AP AT v v
ol guigel BAA e S 54 A 4P LEE Q] gE] FEAL
g gk, 2% QA HuE uiel o] Iuyd FEFHS F O PR FEE 5 e,
362 gpolzto] ol Hof et AR =9 & b5 =8 FE. o]AI% (2016b); ©]AFH(2008); ©]17H(2009),
099 2 Bl Aol digk Guigat -2 Yol Zolo] tigk A o1 (2009), 147 ¥ o] s} FaL.
364 0] 17+(2009), 156-157 .
365 o] A7 (2016b), 103-148 H.
06 B w=Elo WEW, 2] Wt o] ALFHY] E37t Qlo] AE Aol Afrdo] AR FEA o] Hd
Aol e A Bt dxEojok sttt Gug el Akl 3 9lo] Ft FHmA ARl
A= Aol vkl 2] HelA e FAts 2FAS 2R @a AWE BAety] wiZo] FERt At ket
PNE & F U= 7heAel 9 A

W et =R A2 A3 2 B,

A proprietary remedy is one which attaches to specific property as opposed to a personal remedy ie a

damages claim for money. Lexisnexis 3¢ Zal https://www.lexisnexis.co.uk/legal/guidance/proprietary-

A - -1] 5+ 7
| =y &
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AEFH (following) ¥t &FH (tracing) o] th. *° HYEFFALS LEJ LHAAY
F27b BlQle]l EHf3stn e dES A (identif) 8-S F4(claiming) 3t=
Aolth, A1 SIRkA] A A S e AH=E HEe A8S A% FFote Ao =
Al Bof 78 AAgk Aol ghe H ol A °JUZT§L:E% a3 BA o b At
W, g EFEES 9ES A A dES oldstn FEE deEoly vt F
AE] ZHA ] de s FHst] A8 E T8t Aol A AFd vpeh o],
FEIHY EHA FAFTEY b 2 54 53 At Fodd FAFHEolgs Al A
574 Agte] oyt 1 A ES AEste] thE Agtel A& FAstE doll e =A<
27 S YA, dESFT 9A fEC dd EWA 7] (proprietary base) =
v oz 3h7ld i EFFHNE 584 445 AF T o] AuE EAA] A

—
o 2AA AAd W@ Ao =o 2 Belo 5ES
obehel A A wATH

(3) AL A

(7H) Sarah Worthington 22| 73|

Sarah Worthington 17+ | SEZA A A4, E82 dZd gk A3
ghztolth. Z7]e] Sarah Worthington XFv 3%
544 A4e Fdete Ae =AY A dvn FEEAT 21
O SEZAYS FHete HAE ARl FAL] o F fRkE o B oA st7] g o]t}
Sarah Worthington 25+ JA] 7| 5= AU = o]dh3}7] $Jal = <l %E%iﬂ"doﬂ EH14
AANA g8tA] kil PR AFARE FES A Bt 1 A gitt.

O EEZMe AL Yurt AT ANE HFstob 1] uh«cﬂ ozt o 1ol
AdeRAst 2 ARE Lok s 97 SHE Hell e web Sarah Worthington
A= SAE TS| oJHYg A trg»g],oﬂq, 373

remedies-including-following-tracing (#¥ FAL: 2020.12.06) £d4 HA <
LA A B fR] AgE e Blo] £ Agtel] Fo® FAgHolgta AgF gt
369 g e Fole B = A1 F A3HE 7 2 5o S Fx. o] A% (2016a), 114-150 H.
370 A proprietary remedy is one which attaches to specific property as opposed to a personal remedy ie a
damages claim for money. Lexisnexis 3¢ %3 https://www.lexisnexis.co.uk/legal/guidance/proprietary-
remedies-including-following-tracing (3% A Y: 2020.12.06) B84 A4S HJTd o, gAg Z2
LA A B fR] AgE e Blo] £ Agtel] Fo® FAgHolgta At

LR =19 (3) (W) FE. AFE 594, Ad4 449 £ FEH dZ2A S A4 5 Aot

372 Sarah Worthington(2006), pp.134-138.

373 Andrew Burrows(2002), pp.687; James Edelman(2003), pp. 263-264; Westdeutsche Landesbank
Gitozentrale v Islington LBC (1996) AC 669 (HL) ##|ol|A] Lord Goff + ¥ 7} 2314 HT+A S FE3d
WAt E FIHAQ Y o E W gao i 4d 59 ddes vt FHof dtevtete AR
A =, James Edelman tiH &2 A @4 HTAL durt B digd A7t & WAa 53 ——Hﬂ"‘”/}ol
g4 Bahw v Al SHAS 2E A9 O A ZHo| ohet 99 BAS eAte wge] nei
ZAztela Avg g,
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©] % Sarah Worthington 15+ #A9 =9 &
Ao et P A3 APF HES

2Ry F2pe] o] SEZAS o|EHACcR EAA 44 E AU A4E He A=
Adst= AL o|SEZAAo] DA = g A& AR olafstA] k3 Azetn
At} 37 J=r9] Sinclair v Versailles®’® T_Eﬂ% FollA AT Nt AAABAE
ofgfj ¢} o] FE3t] 1), 2)9 AMABA A FAF Rk Al FALe] A F W
el dAe ol7ld a4 TS A3k, 3)9 AT A FAE A 9o A
A E 713l A HE3 o] FolBR A AHA 74‘?'—" = st oF gtk FAs .

1) 209 A &8st oS Fgdte A5

2) 2= tAalste] 4lQlejFate] v o=z MAS 7|3 2 HE] A& o]

3) AlQlelF-ate] o &l A A g 7] 3] of| A LA 5= o] <

(ll: A9 FEo = Qg o], HEo|y v 8 £ F)

o] A3l = Sarah Worthing 29 Aslld ¥ ofyet b9 stxt59] Al et LA gt
A FEe FEHA o] SEZHo] AAA A drta FFst= dAE9] A3l =
TS ol SEEZAU0] EHA AFS 97 HsAe FAAF B84 712E AU
hofol Stk Awetrt. 8 wEka 9o} o] FESt] ZIJALFAIL AL
a8t = 244 44& 53 + Jdvdan FEsE A AAAF

2

N
o3l
o
Lo
rr
)
:OL_‘,
S
ne
)
0 ]

() A9 Ao A9 =

A E ulel o] A YA Sinclair v Versailles @& 7|22 3t F3 o w2t
o SEZAYS EAA AU AdH FFAeR FEIAT. A= #dHe £F5F2
9] 7l g2 Weko g o] Fojx] 1L Yth= Aol v}, Sinclair v Versailles ] o] 2 8238
ofyze} o] Feo = Fojzte] EAA 7|RE HI WA e HES FEHI A BACAE
E94 AdE A BAIZF oA EWA 7S vl o R gt =99 ou g uetsl|
ol#t}. 59, Sinclair v Versailles & 2d 3, 9= Y-S FHR European Ventures
LLP v Mankarious Z&|elA 28 Qo727 v F4EE FHS A5 9A
FIEEZAU S EdHolga HAISAA T HA] EAVE H A AAISHA] A ST}

o

(%} Peter Devonshire 2 52] 73|

374 Sarah Worthington(2013), pp.721-736.

375 Sarah Worthington(2013), p.726.

876 [2011) EWCA Civ 347.

ST o] FE2 A 278 A 14 2 7HlA AnE o|3gyaA A2 F23 A gt} Graham Virgo(2012),
pp.505-510.

378 Peter Birks(1989), pp. 387-389, 473-474; Andrew Burrows(2002), pp.687.

379 Hanbury & Martin(2005), pp.630-633.

380 b 3)9] BFo &l AFodT ANE B o SEZAA] EUF ALS AT BHo| Ut} AG for
Hong Kong v Reid (1994]) 1 A.C. 324 (PC) a2 #Ha&l= 2121 F21e] o]So] EWrlsald E@dAolgtn

#AI 83
381 [2014] UKSC 45; Sarah Worthington(2016), p.74; 39 A BAI= 2 =52 Al 2% A 34 3 &=,

] 21 &l
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AN = HEo|Y v FFRE FEHAL RS A Fde TR A EH A 7)o
STt BkA|RE FHoA e HEoY v FRd gty Ed4 AAdES Fistd
st7ls) @elel Aal QA ol £ Zekedt. olo] thsted Peter Devonshire L 45717}
HEsSYsh BaAste] BAY sluo] glEx oBE HES ARE A 34 o|F
A gzAtate]l A 7E e A+ old A2 F &3S}, Peter Devonshire -+ # A2
Aol BAH 7ol e Ao® B £ dte FHo|Th 2 dE Bl $exl
Al 3 AZFTEH HEs FEE ofF, AT A 3 AdA AHAL} H=E stied H=
elo wn| gt} = AbA & Wi Aol A el A% FewE alvh AT
o Fof] E@ A 7|uto] it AW o|t}h. Peter Devonshire w72 Zdle HES 453
Aol BAA AL wreks wele B8l M 2AS AN ATHE SR v}
AT}, AT HEE Qg APA o] e A9 1 9 A9 FRAE Ao
ANA o2 71ed A o Roln dwkAQl HEY 5 AHNE 5oz 3 HES 2/
ek Aol Bead Ak o Eo

Ao Rpel o] SEEAe] BUH Fe AW JAom TRIE AL A TR}
i 1

S Aol AE Aol Ak AN FA kst AS, wek Fo el o
J5EZNY] FAA Aol AL wEw AdelRae] AAARTY FelAzt
$ARS AN B AdelrAel AAAA HEss] TR Aot B +
AN AT PP 2 AGANS A5 ol A RATL o] 2 A5 Wko] G
Ae FARAW A TAt FAG Aol FAHOT A TAL APAAE QA%
olefo] o)A A% Holok sHeAE WA Aot o] F5 A Ae AAAE
HIH AR 2 deol v, A FAY Bl 238 JFAS A vhep
Ao FeAts AR A, AddelRAe] wr AAAETE $HE Fet
glov med APA Ao FRITE Qe FFaT.

(5) ¥4 o|5% EAA HF
ISESAYE 7124
o5& EE)
Hong Kong v. Reid®® #Zo|A &4
EZole s of7] f1g Aolgta A

lrt

A FotA gt A5 =
A= ¥3E. X% Attorney-General fo
ATFAS FHdor e 2AR 754 o9
ST o7ttt A AT E nhel Zo]
A A oAM= A FATL HE g HE g9 ESSIES Ste
| olde} ald HER EXE w3t A5 AE st G EAZ 5T
UEE ST wetA i FAAA F-42 o] HER EXE wjdgt 45 1 744
TES Yujgt, AHA LS T BAdA EAH AL T EXE wEAI7]7] ¢
P

oAk, AAAH A& FHsiviets i EA 7bFe] AdS AAst= A9

]

il

P
o

A o2 Hx
o i

382 Peter Devonshire(2014), pp.23-37.
383 Sarah Worthington(2013), p.749.
384 (1993]) UKPC 2; [1994]) 1 All ER 1; [1994]) 1 AC 324; AMA#AIE B =Fo A 2% A 34 2 ¢t}
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ol 7] |G 7lT= A-&ste A5l FHHAA Ealjul ol A &-ot=

of st=AE AA3t] oHsith. WA AR VIES AE

atA] eFe A FH oAGA AL ANA] 2 7|FES Folrbe A A trFe i vt

| ATA 71E, AEodF, 494 9 EET o] 7|12 Akt

(1) AHE #A A#FA 7|5 (But for causation)
GuH JABBA 7E= o]9A A L&EA] AR JAAB/A 7E=E 5=
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399 Matthew Conaglen(2020), pp.38-63.
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APEEA JIFABA 7IES BAsH e Al Sdds FAE ZAZ AT g V) Eiste

o)t}
101 Swindle v Harrison(1997]) 4 All ER 705; Graham Virgo(2018), p.524.
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495 Nocton v Lord Aschburton [(1914]) AC 932, 956-7 (Viscount Handane VC); Murad v Al-Saraj (2005
EWCA Civ 959.
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107 [2005) EWCA Civ 959; AHBAl= =89 A 37 Al 3 3 4 #=; Charles Mitchell (2006), pp.334-
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108 Graham Virgo(2015), pp.505-506.

109 Murad v Al-Saraj (2005] EWCA Civ 959, Arden LJ A} 73],
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419 Jessica Palmer(2004). 1 &0 FA| & 3] &3l= dlo] ¥t A3 2+ Lee Aitkin(1993).
420 Bronwyn Arnold(2006), pp.17-19.

421 Jessica Palmer(2016), pp.23-24.

422 Matthew Harding in Andrew Robertson & Hang Wu Tang(2009), pp.341-364.

2 0019 Rape] ANEAQ) wFY, AT, =¥ Sol dstel BAZ AE3E S olF nrk TWA Hedte
A%, e Qe Bl BHE ARA SAE nad A Anel AdE 45T AT PAL

gt A5 5 = ol st

424 Peter Devonsh1re(2010), p.404.

425 Matthew Harding in Andrew Robertson & Hang Wu Tang(2009), p.345.

426 Matthew Conaglen(2020), pp.43-45; Brown v De Tastet (1821) Jac. 284 (37 E.R.858), 294.

427 Matthew Conaglen(2020), p.45. & 2+ O'Sullivan v Management Agency and Music Ltd. (1985] 1
Q.B. 428, 459, 469, 473.
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7hH FA el 4
TA &g Higlsl=
AN FApe]  F o st

Argeinh @ PP A F

Hj x| =] 7] wf ZFo] T}
Matthew Conaglen W5~ 53] A1Q1Q] F2}7F AbA o] £19] %<1 (authorization) = -3

218 'Y, AlZE T dig tirtE AWt RS 7 e 7137 ddoe Aol

AT ANoE JSEENYL e A TAE
o] ]
=

ol

1% E FE o P P9AT FALH |SEEAY0] 15T + Yok 2AR Wo|
FAE S AL BYEA ortn FFA. FAS S EeE AATAI} Abd e
2olate] B4E Fato] PR 2 o9, ol § B 2ol A E3A e wiv
Mool AFor H8d & Aee AADTH W TAES 8ot Aol A RE
FEE ARG T Awets F 3ol A TATH AAACR f2 @ o] G
F Qukm Ak AnA oz Wil 44 AL Faste FA AFL PArstel A
FAS AgAH AAATAT FFo] AN TES AUt GE Ao FAWA e
o9 % BAT 5 Urke /A Aol F7] e o] SEZAY ] o] HAE AP
RIS

AAAE] ANE

428 Peter Devonshire(2010), p.405.

129 oJu o] AEH g FEE TN o|SEEZYY Myt sty Fr ZAE 3 &ete T 5
AFE o}, =7 5& 53 A g Ax e dFE F2 AW JUtA 53] &F FACA
=97t dsitt. xR gAZEE TF2 Matthew Conaglen 3, Lee Aitkin W<, Matthew Harding 3 <~
2 F)}bthe] Peter Devonshire @5, 18] &A= 9] Jessica Palmer w2 AT So| th.

#8082 st 18 A7 AHAAME FAE 5 &3 delx HE F Uk #H AHELS & =29
A 3%, Al24 3 v Fx.

B ZAC g g, a7 B wEA=L A 2 A E aUlske 22 E Lee Aitkin(1993), pp.49-71.
432 Matthew Conaglen(2011), pp.548-578.

433 Matthew Conaglen(2011), pp.560-564.
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ol &A 7t glojof gtk Wl sy W&ol FAE =3] AFA o= A G of Tt

H3AQ AHoA FAE 5 &R AFE AU FAY Ao o7 eHag2e] A2
o= st AAsHAN sl 7lEel A AN 2L ofy | wE 7]Eo] HEatA
Tt Helod M= Al Tt Ao oARTE FA AFRE A 7] Hue Hdo o7t
TAFASE A "o 1= 84 5 shv=E &gH

& Al = Peter Devonshire 5= A1 F vte] AR #AA o] mef FEsto] FA|
5 &= AAstool sta AMEBA F AR AFHoR FAE FUSA F &A=
Adlolth.® & 1) AgAtE F&ste 25, 2) AJAFAY 5H5AA P o3
olelo] WAStE= A H 3) Ao Fxte] Pt Aol &AM FH AR o
TS A 3 A A ARl FAL AlgALhE 83t A= Al A
HAANZNIAY tAEZ BAstojol gtk Ae AE Ao ZFEH FFAHQ ool
AT st ete sl o] 55 EF EEdcl sta FAE 5 & Alte] ofletn
o wbe = iR A9l ARl FAte] Sy Al g9 2RE o]ejo] WAL A=
FAE 5] &st= He Hop 540 Al 1A A= AlQle T Rt Fo Algo] s
7185 €8 F Y A= Fodetn alF o]y dR= A FAe
N&EE = Aol g§3atr|d o #fstA 34| & 5] &sto]of st F7ggit}

() ZAFY Al g Asf

Matthew Conaglen 1+ ©| 3% 3o thdd o= du|gto} 3T FAI A A4kl
et A2 FHs7] ofgun AHan T o SEZAAdS TAYAT= A 2 B
A ko] A A 9 AR AFol EEE o] AL HlwA WHEsit). ¥
AR T2 7L 3 F o] o2 Al & A 2

o =
Agk o]elzm ARy FA7E AR —ZH ole]& FE3I= Aol ARHIAwTH
gol et} . 428
3t Matthew Conaglen W+ A& 3] &3F= 7o 2191l F 2o H4s e Fola
TG FAdom AHFste= AolA 5H ﬂ‘ﬂJ—rx}ﬂ e gl thste] Yd= Foho

W0
it

= ]
)= =
Sg 4 AW zUen APHE Ae opfshu FRATW F AT A od
] =]

ol Fedeln AW A A¥ES FHY Welt A 4P, 24 0]
AR sholof AW 4 54 A FA Mol AP E FelHeln THF FAnh
DS £YT 5 UG BT Y FAe SESANA FAT ARG Wo| 1l

B E 5W QTR Holr et A v T T Rk Boardman v Phipps #el| A& Ao o -7}
FAE FLIAE AH st 8902 ofvth. oiuk ARl FA e HolE A3V Wi o SEZAAS
AL o FAE FdsA A% gk dellol 3 &St

435 Peter Devonshire(2010), p.405.

436 Peter Devonshire(2010), p.405.

437 Matthew Conaglen(2020), p.46.

438 Matthew Conaglen(2020), p.57.

439 Matthew Conaglen(2020), p.45. ¥¥ | Z+= Harris v Digital Pulse Pty Ltd (2003) NSWCA 10,
(2003) 197 ALR 626.

440 Matthew Conaglen(2020), p.45. ## 3] = Green v Bestobell Industries Pty. Ltd. (No. 2) (1984
W.A.R. 32, 39; Halliday & Nicholas Insurance Brokers Pty. Ltd. v Corsiatto (2001) NSWCA 188, (2001)
11 A.N.Z. Ins. Cas. 75,848, at 30.
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olUtt, AAZ Ao Fapr) 87T = U=
s 2

A AFE AABA, A9 @ FAS A TA | SESAAL A e JTS
e W, o] SEZAYC] 0|4 RHste] |SEZAYY FAS FANTIE Bt
oAbl B@ wolt o] SEZAS F oM o] 5ol dlate] o] AE Faslofof sl

& =olg) ol Age] A wom TR & Atk o|SEEAC oA U@ weolt
oA T2 ABBAYG BAGl @ NE&RT o7l DA 2. ol o A4S RHAA
7] W ol ofvet ukAel AW g el A e U] WEor FA ).

(1) °|AE o|SEESHYA A= B85
Attorney-General v Alford **? Z#|o|A Lord Cranworth & AIQ12]F  2]xkof A
o|SEZAQ] AAA o|ATt Addd ol e A FE tha 3 o] g, 18
o

1) JlSESAY] EAGEL, AT oS thate] Wk AR A 3 4RIVE oA
ST AS

2) Mast AR o AE YA Fe ALHE 4FE nedAS W £FAAE
Aom FRete o] BYd 4%

3) +BATL oA S0l oF @ AP o B 5D AN FA} AA LS A2
FAStn £83kA) o ol AhE YA %Y A

g E2dhe A% g, T wAle A W)
ESTES S Aol ok e Aag

(2) o|A& 4+
Ol SEZA Yo gt olz& A S Wallersteiner v Moir(No. 2) **3tg| oA =2l
At s Fel= 9 3|ALe] o)Akl F 1) QLA QI BA S 9ste] AL A S &

441 Matthew Conaglen(2020), p.45; O'Sullivan v Management Agency and Music Ltd. (1985] 1 Q.B. 428,
469; Green v Bestobell Industries Pty. Ltd. (No. 2) (1984) W.A.R. 32, 38 —39.

42 (1855) 4 De GM & G 843, 851; Andrew Stafford & Stuart Richie(2015), pp.442-443.

43 Graham Virgo(2018), p.533.

WAt 2 T oA A8 Al WA AEE FREe e getstr] o

1 71 ARl FAfoleE AMStE AET oxZ AlAtele Zlo] Hrth o
EEte AdE At F At AgALte 83t 3 3
SR SlE FEAAE T E X FAslg oW 22 VP EtE oA E o] SEEZAL XEsl=
AAko]l golsttt= AHe|tt.

46 (1975) QB 373; Andrew Stafford & Stuart Richie(2015), p.443.
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AR F-5 fIRka Abdolth, HY 2 fue F83 ald 5 F71 o|AE A7 2 ¢l o]
ATt FAA Y AL ojx&e Iyt T FHS HEIHAS wd AFIA=
o|x-& =2 Frietthal AT, g AlQle - fJuto 2 Qldte] I oAl &S oy
Afode olate 1 &48 BAste Y 5L dS EF Hrlsor sttt
A 51 th. Bartlett v Barclays Bank Trust Co Ltd(No 2)**"Stg| oA dld o] A= HY 2
SN F2 A oA R AR sttt FA AT

HALE &, 58 F olAE Adtsts HaS A8 g ¢ d=dts Hd L Al FA1e]
AT (fraud) Y A1Q1S] #2171 AlgA4bs 83 A Folle &l olAE 3 &gt #l9
TE5E A HEW Wallersteiner v Moir(No. 2) oA el AEH A48 € F
A7 W ol FERIE A" Aoz B2 AL oldE A F Ut dEHe=
Aty = A Folvt Eo|xE 3 &3ttt AAISIA T ]—:?1 Westdeutsche Landesbank

1-4

Girozentrale v Islington London Borough Council )] o4 =*5° Lord Browne-Wilkinson <
AT ado] gk AFle] AJAYFAIL A go =R Y REelA o5& A5 A fdde
AAYG EHelolx&E ARgste] ojatE A4t & dotn #AS Y. o] o Kuwait Oil
Tanker Company SAK & others v Al Bader & Other*!'¥td] GollA Al F27} 3
A S FHEE FA oA AEALES AFES A FellRE B E AE-StE 7 Foll S H A
Fe=var FAASFYY 3L, Accidia Foundation v Simon C Dickinson Ltd *°% oA+
ARIS| Bzl Al o] EEZAAS FIsle A4S, IS FESIRA gn dutzlow

2ol A} RatAtha BAGAT

2. JSEEZHYH A 3 A AY
7 A 37 Ao T2

(1) Al 3 At Al 3 =H A

Ul A1 A7} 4919 RS SuEet Aol 1 AE A A1 Ao} e
R A8 TApel Aol Hotel A8 el ADE A ¥ 5 Agel Wl
e =7t S0t Al 3 2 AL e QA0 A AT S AN T S Fa

447 (1980) Ch 515.

8 o W F FHHATo] Belolz A4S F&etd v, AT 9Nk AA Y AP E Yo Bdolnz
ARIe)F o] et &= Te e Bl Fo dedo] .

49 (1975) QB 373, at 397; Andrew Stafford & Stuart Richie(2015), p.443.

450 (1996) 1 AC 669, at 702.

451 (Unreported) 17 Devember, 1998, p.159, Upheld on appeal at 2000, 2 All Er (Comm) 271; Andrew
Stafford & Stuart Richie(2015), p.443.

452 (2010) EWHC 3058 (Ch); Andrew Stafford & Stuart Richie(2015), p.443.

153 ghut S B oA e BeolE X33 FHOR o|SEZAYS BIslr] etoE AR AWA wjAt
(penal award) S X33l= A2 FEo]5o| Ud o SEZHUS dolre A o] glojof vt AT
Andrew Stafford & Stuart Richie(2015), p.444; 2 9lo] 329 @2 Libertarian Investments Ltd v Hall
(2014]) 1 HKC 368 & 9] Ribeiro PJ = & HA = A g},
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(2) A 8 o] 52 A<
SA AT vheh Zo] FolM Al 3 A AL At R A 3 FR A AU A 3 244
= Se fste] Al 3 At ol5E ASE
Aol Al 3AE Ad= A BSe] 2FH A FAle FEHAY Ao
Al 3 A7E eclSss ASSIAART, dlF ol5e] Zde Aol oby i (metA]
Al 3 FRATE obd), Al 3 AVE FEAe Aty 2HEA ofe A5 (HEA
Al 3 2 AL obE)oll Al 3 o] SAZE AS3E o] Sl Hid Mk =5 ¥ ¢ gtk
dolth, B Al 3 o] SAS JAFHAR THete] Ads FHets, ofqd Al
FASaActor & o5& Al 3 A AST B, T o5 A AgAdeR Ho}
Al 3 TR Ae g A8 Aor A

. Al 3 @A A

454 Barnes v Addy (1874) LR 9 Ch App 244. 3% #Z2S Edto] Al 3 A AAES A 3534 Hdat
A 3 ZHA AJo g F73L7] A2l th. Sarah Worthington(2006), pp.178-191, Robert Pearce & John
Stevens(2006), pp.820-852; Simon Gardner(2011), pp.272-277; ¥ A 3 A4 AL 20T juto
24 23} o] (dishonest participation in breach of fiduciary duty) 2 E&3te] d¥H &< sloof 3tk
78] 2+ James Edelman(2002), pp.193-201.

455 Peter Devonshire(2015a) p.59.

456 Peter Devonshire(2015a) p.59.
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o2 A 3 AT AEANE S
A AE Hol g A4k wieks A7 4 AE} ‘i?i «Vﬂ“‘%ﬂ o] 5}
o = 75]—?‘01]% Xﬂ 3?4‘0“ 7ﬂ

oA ekl 49

Al 3 Al A Ad = F34s

AAA Al e 34 5 om0 A 3 A Ao

(1) A 3532 AY 22: Mol FFAZAT obd A
A 3 5% AL NS AH B FA A 3 A AL AA B3 AT 2FAL ASY
0E ASE WA AHRAT Bele) A3 A A AL AL AT A,

Xﬂ 3 A= A99]l f43 54 (Bona fide purchaser)®] 8712 THE3hc} 458 whElx] Hdof 9
BHEAE FEAY AHAZ AFEALNS FHEEE A FdE S AfdAE 2t
51:91]4% Al 3 FE A dete] HFHE AL F gtk HH FAAHSA A5 S

BASALA G Feate] HElE AU ol Ao R A o] Ho g wF
Al 3 TR AVE A S KT},
Fe 8719 v AR S A g F dANH dY 2 & FoAte
2 U Aok Aoz oA H = 45w ddEldd wel 1 A 8o Aolst
st dlofl e &S AJh. dvrd o2 A 3 A A A S AR A,
ukE A AE 27 (knowledge) = THEET}, SEA| R o] whel o]
AJAE T2z of 7 fntE RISk A=A (knowledge) o F, Al 3 AL
3t 7 A gkA] (dishonesty) o F =2 A 3 % AFe] H] 94 A (unconscionability)
T o= UYstA aAlAstdrldl A& oz =Ao] Ak, 0 Rt o} 7t 7 FEe
& Aoz ABAQ] 7lEe AHEE AR ] o}quq Al e FHA JlES
il AAA o diste] A&7 A2 9
AR 2E A 34 X}Oﬂ Al —”‘?:]: = —rJJr'c‘?}% Al

A <7 21 A ehgsintm Yziac. =3
Aol A AF chpe 71 F e ?—xﬂw AABA N whebA el 9 H o 871 B o] ot
gebd $E QAT VB % s 448 FEEn =99 e gt
2,

BT AgALte] AR E EAQ A S U =95 didez sta, gL AA s Q@] Ao ==

Al <] gkt

158 Molo] F4FEAE AU FHYA 5E3] RawE U4 (Equity s darling) ©]t}.

159 A7t AA agpatelgle AMLS DAY, ST A FErl AERubolg e HE IUEA(F
ol ofol) o Ryt olel avt BHrh xEH o R FEAte vt A A=A, &l AlgA ks

Al 3 A7F R sHE o] HFAAJNA] JFate 71+ 5ol ' durt dSs] A 5 ‘”—t—?q 5ol =98

RAEE =

460 92002 A7A] Royal Brunei Airlines Sdn Bhd v Tan (1995) 2 AC 378 #&|9] 7= wel A#@=

RAAZ}E 7oz 3t 2002 Ao Twinsectra Ltd v Yardley (2002) UKHL 12, (2002) 2 AC 164

dElE AYAGE 2o 7 ahx] AR 27 2] 8} (dishonesty) ol T3 7152 A @A 0 7 F3 A 7FS

25 &8sfof gtrha A
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(2) Al 8 FFA AQY ZA: A FEAL
A 3 FEA AL okx A3 AAIEYy ATJAo] gt} 46 FErA L AlE ] ARS
2202 oqul Soz A 3 Aol|A] o)A, HEE AL A A 35HUAE 1 HHow
o) A == A} (deemed trustee, constructive trustee)?®?Z IFFolal, oA FE A= A 3 A7}
2ot A GA AL B alo Al B EAF| e o B2 Haksi) 468 A 3 27} &Y AlE A AL
A3 Bt e Ao oAFEARA AYS A A Ak, AR A 3 A7} AP
A L A AE Aol ol A eke] ST A4S Whahe 2 fl A Sl Al 3 SRR A
AAA AAS A A At
Fnz Al 3 FUAE dAFEAR dRAE P9, AT ALel L
FepAbsh Ul ABAAe] Q48R ohe ARANE BEST, FAY
© S Palel] ottt FOlEOE oA FEztE (3
A 3 5 Ael ) BAA FeAe B A1 Fo} ATt B 277 glen] mabA
=

o 1
o o

N
e

Wb S e A A e A

; 22 A A o | 9 A AL
2947 o5 AYE Ad o 3k

= 9466 William Swadling <2167 2
Austin Scott WFE'® FAE FAStE HEARQ AR JAFHEAHL Ee AES
TEAEA 7 H AT 941?‘, = T AL B o Ruto] EAlettn A e}

r
)
off
=

= &l
HFH Charles Mitchell 22+ % Stephen Watterson 2 5%° 52 oA FE A= 3

EUAIZ o F 9o b o FE Adua FHeT dE £ Al 3 FEAY] AF
AT Ade BAAZ oF B oy Y AE ASE ogF 2 &
LRI EAD F gle ATl % iy

IN =2 e
> or dlo

i

= BA ’jl =
ARoRE FAY 4Fe ods dxsde Fuel dvtn Yt ArgAE
A 8 FHAZA A O] SHAE DY AFS DAL AL NG ANE AT A
Aol vk B FE QAT o|2H FHAY AR T4 T L ¥RE AL
FYHATR B 5 QA dwolth Al 3 5HAY AAFERRA YL AN

Aol A7) 9 Aoz Agete Qo] BgEtn Az,

161 2 =Fol Al 2% A 34 3 .

162 Sarah Worthington(2006), pp.179-189; Charles Mitchell & Stephen Watterson in Charles Mitchell
(2010), p.12.

463 Charles Mitchell & Stephen Watterson in Charles Mitchell(2010), pp.15-17.

464 Peter Devonshire(2015b), p.224; Charles Mitchell & Stephen Watterson in Charles Mitchell(2010),
p.-115.

165 2] AR S A 9wl & G R e ATk siA Al 3 FREATE ALl 9] o] Bt oA} o] &
A sle]of sheA] o gk ZA 7 HESHA] ¢the A3 2+ Charles Mitchell & Stephen Watterson in Charles
Mitchell (2010), p.24.

*6 Lionel Smith(1999), pp.294-302; 2| AFE AL o 72 o|AAlEe] P d 7o we} oA FEAte
WFE TR o2 =95 3 © 2 & Daniel Reynolds(2018), pp.1300-1333.

167 = ARl A A Eo] Aol gt TN & & FolH, A G st FAFTE O R hotata]of Bt
A A FERs dikEQl g BEEdte oFE FESA ¢n, AEAMS EYE o F7uks
223tte Ad) £+ William Swadling(2011), pp.399-411, pp.432-433.

468 Austin Wakeman Scott(1967).

469 Charles Mitchell & Stephen Watterson in Charles Mitchell(2010), p.129.

il

3 1] =
92 | =2 1



(3) AGAL D43 B BT A AY: A 3 5FA HY

M AT vhsh Pol Al 3 FYAL AAALE A, S RN Fe
AGATE QA AL AA G RO JAH = A AAFEAT Hof G AL Aol
82417 977k T, A A 3 A7 A ASEALLE FHAAA W, AT AL ALE
FAAY H& ASAA oAF Aol AFARAL 5 gk oA Ffol

o

A7 Al 8 FREAAA gALGE T EAH AFAS JAE F glvldd AEFH
g B g Yrh 0 o] Aol Al 3 R Ake] A thate] 97d3] 52 <] (personal
claim for restitution),*”! ©|SEZ# <] (account of profits, account for the value of the
asset),?” A A2 AAHAA AT (in personam constructive trust claim)*™ 52
T&ato] A&t ok G EdOA Al 3 FEAIE A §FFHSAE ofd
Y T2 T4 FEARNA FESHA ¢, dld QLS B9 = gle A5, AEE
FHthar Asska o

2y ol
o 18 X

2L oM oo

% Ho @
wo m ww

1 4

1% 3. Al 3B A A A FEHA A9 v

a9 3.1 A 3FFA AdAH AY

AEIRIAL £ 8
FEA I I 2

+
1
Ral

¥ 3.2, Al 3 A7} AgAAL

o

— =
AEFR| AL ©
&Rt ST M 3 $xt

(2l A ==Ef R

FH o] AASGA M
=2

M 38R QMAE R ST it R, 23N MY

+
1
Ral
1

Ny

+

470 Robert Pearce & John Stevens(2006), p.841; Sarah Worthington(2006), p.179.
471 Sarah Worthington(2006), pp.180.

472 Robert Pearce & John Stevens(2006), p.842.

473 Robert Pearce & John Stevens(2006), pp.821-822, p.841.

1 ag 3.29 ASE T A 3 AV ARANE FEEY] Wil Fast
AeAdE BEfstn dx 8718 9ES Agole dAFExte Ade=m
A Q] (knowing receipt) = AAA A A Aot Moz AREth, 19 3 & th5o] &3 3. Robert
Pearce & John Stevens(2006), p.822.
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A, s ol Brhsd Aol AN AL FFAT. 2ZGW A 3 SRR
1234 AdS A= AA7F ofy™ 2 244 AU S X = AQVE? 1 Aelol ek A 3 A7}
ANAE ZTD BAE VD, AHALE FYT A 92 AL (A2 A4
98 Adeln, 2 43 AR GUF Fhsl A
AR =

2
ol‘>"j
L_l

1
oft

9 r_r'l
v}

rr

o

a

)

g

)
é
%
ﬂod

A
i
&
ﬁE
g

o

K‘l

A A3 XMM] 544 FAdS Tﬂra}oq sﬂw A e 3}

REEH T FAE o]For HANS £ Qlvn HiE Zo] =g
BAZY A FEA R 3HFste] FF FEAF(Co-trustee) = Kol FF5E AL A
= =g uwat T4 (ndemnity)°olYt E%(Contribution)o] wa} A
ta = Aolrp 4™ 2 9] Al 3 A A A FHEcte Are dFT
3HSATE 7, FRHSA oA mebA Aol AR g Foo] AA =
ggE ol o9

3

Z5E Gy =818 vReR Al 34 2 AEA E4 AR,
o 83 wF AR 5

of wet FEAFet Al 8 Ak AYE B =Fo] 1A sk

¥ 5 79 A 35FA A
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490 Peter Devonshire(2015b), p.225. Al 3 2 A} AU £ dA oz 3t

W1oSA R FEgRte] ol EEZ A g °ﬂ‘: =44 7bte]l gle HE, TTE«] 73—?‘01]—‘-:— %:ﬂzﬂ
=

EEZAL PN FAL AR A 2 A 4B BAE A 2ol AY A DAY,
JEEZAY NP S EFAAY Fol Ehald AeaE AL BAY 5 A,

96 | &= 4

5.



o] 3o Peter Devonshire 5+ AAR o] 25 WA A7) & 3ol #| 3 ZH A Mo
Aol B Quks X35ty 93 FAF A3 2H 3= 7 -F-(dishonest assistance, WEA}
$-(procuring or inducing, !
Yo' Y& FRIATH HAe FEAe] FAF A de Tedt TR A e FA=
A 3A7E ASH oz HALE & Aroltt. = WA ofF WEA AdI AR

Ae FU AFeHT YAW 5F WAL o F FEAe] BAGIL UTh' Peter
]_

S
(¢}
<
o
=)
wn
=3
&
El
,
rr
El
>~
>
P

WAL Aol Rate] o] SEEHYL Rakslefo

(3) Ao W9 H 44

A 3 Ao} A1) Fate] Arf gl of 7 Bl oAl 32} Ale] A et et S
A BAFT F= a, A vFe At SAG. ofgdA e " ZAE
3t Pauline Ridge @57} A2l dh 3 E 2 A7)l == s}z, 98
(7h 2 AR A

A AA A= Al 3 £HAY A 2 244 Aglolghs Afolrt. Al 3 ¥ A A
224 Ao Hi, Al 3 AT AT A s AdS k. o] Ao
maw Ao Fate]  Edd g EauidAd B Ao Fae] o5 g
O EEZMAS A 3 2HA oA FslE Aol BE sl5sgE gt} o] A= 1)
Al Al 3 A= ATt L A tate] AL Az, 2) AT
Al 3 ZH AR 3 | SEw, 3) Jae] A

1o Al A 3 A7F B A g Aol Ao
A1) T Qe Llo 2 ApH o2 AAE o] 7] Wi o T2k Al 2 Ao
A Fdstth. S Al 3 A oA Al Fxte] A& duplicate) 3} 2 &-gtt},
mreba] ALY FAbof| Al dle FAFTHE AAZ AE 7l A Folwt Al 3 A AL AL
7hsstth= Al ol 49

off
J\'E ro, N

() 134 A S
= A Aale Dmel Al 3 24 A 1 3H Aolet Adoltt. of Aadl gawl

A 3 A AE A x2 P9 : 2

A9, = Al 3 2L A7} e T o7 gute] G W9)e ARA oz Pao] g

1o =
ol
ol
9, ¢
e
)
juies
il
™
2
w
BN
e
3
1o,
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Y3 3]A} Regal (Hastings) Ltd (°]3F “Regal A} )& = A
APFAI G 2 2] S-S AFekr] flal A3AF A & AHE o B A dlE A E
H| &S 7 d T o] §l7] " Fol SAe] g o] AH(Gulliver) 3 ¥ S AL (Garten) ¥ Th2

507 [1726) EWHC Ch J76, (1726) Sel Cas Ch. 67.

508 Keech v Sandford (1726) Sel Cas. Ch.61, at 175.

599 [1967) 2 AC 134 n; (1942) UKHL 1, https://www.bailii.org/uk/cases/ UKHL/1942/1.html
https://www.iclr.co.uk/document/1961004170/casereport 13000/html (&5 A2 L: 2020.12.09); =
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A EZRE AFS Lot Q3 ARG S o] g5t 1, I 73000 FEE)Z 3| AL
FA S st FA e, o] HH S FFES F2glo] o] FojH ).

Regal A1] Al & Abgio] 2= o] th& 3| AL7F Regal AHE Q1573 AL o] A& A4l 0]
Hasta | F45 Zn|d S wa vfzetadt. o] e Ao 9 Al wet
ol Fol M A1 F 9= AT, o] F Regal AHE WA e A 2 A8 FF7F kol AL &

j&i

MEAE AUE 28 AVlERE, 1 2% olEel Axe A ANE
&3t o] 5& Ao, o= A F futd] Py, 1 o] 55 3| Al EZEdo] ok
Qe Aol YLMAMAE UEoIALG WEAEY AP E Aoz At
olefel Mw 1 A AA1A ook AALE WANA Regal A7} o 2eA o,
FA thHYe 983 s House of Lords ©lA & dWlielAlel WHIAE 3 ALE
ARy FALe] A 9o A o] 52 HET Aol FH5taL, ©] o| 52 3|ALE 3] A ¢t ok
S o Rol ube} B Aol W@stolok dhrkn BAISHY L.

() #4249 99
o] #AL& <A AHIE Keech v Sandford HZe Al FxLe] AATE o] F=
E 3APE oAbl Al ALEH = AS HoAs Fdolth. o oAt HY
o|AlEo] 4ol g tetal FFE Tt LT o|Abe} 3|ALSY] o]o] FE
Reom, o] AF oSEEZAAS AN, o|SEZHAULS A Hert ofd
L7de® sk fevtn AASAY. AERE AWFFES 3AFY] didEolA}
g EolAbEo] A ZIAF FA S
Regal Al7F &S] A4 Ak A4 F UEF st Y 3| Ale
EZYAE AHAT. 2 AL FA7) At o] &
ofo] HA=A= AT At A o] 1T
A}gto] O}q a, AlQl QJE—XPE YL st= oA A FA 7L o] o & HEsIthe AR o]
o F fIuk o F- ot Aoletal JA sk T A

PR AS|AF A= AEES 5000 T 5000 F (#4 HE&F 1 d=E)=2 7450 U=t
A S LT ALY T FAo] BE QlgH g ghelhd 7%-4 A Al AAE 9 go]
ATk YJALEAIE SHATH.

511 Hanbury & Martin(2005), pp.608-609, Edward Burn & Graham Virgo(2008), pp.798-799.

512 Regal 3| L7} AE AAst7] 98] ot zAkgo] gk A% 2k GA] sl JAAH A o] A&
TG o|Atol7] Wil o]AbE9 YAFEA el o4le A7t vt Ee Hde Uk w3 tiE F oE
AL/ S ot FAZE F7F 4 300 FE WFE & A= EFsta Y oJAtEe] Aix2
T2 E w2l 7)o o] SEEZAA S FHste Ao| ojAtEdAl 7h=g A ol gt ekt

13 geflol = FATE 8o E AlEstn A= AT AL A E Bl BHW ul$ HF2 v 8o dsld
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13 2ze wiEste] F1 2 3= 16 4% 1 3: =9 oS HASIAAT EEET o] 8142 Tt
A8k

514 Regal (Hastings) Ltd. V Gulliver ¥#]| 2} 7] Boardman v Phipps ¥&l|= I a1e] A& A sta, Fae
P27t oAl o] 5L TAAASAE EFsta A4 FHAIF 7IES A &3t o SEFHS FHg
g E4< Felolth. Boardman v Phipps [1967) 2 AC 46 & AAgH AL #Al= & =29 Al 33 #1343
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York Buildings Company = Bl 2% At &332 3ld A =, ol & 34k 9] 7]
AstA HAL HAS ﬁﬁ./‘} Mackenzie & UI2|%l (common agent)® <UH3I% L
Mackenzie 9| Al g AFe] Af4ke] B Hg] 2 Aol E LA . Mackenzie = A0l G5
L wjE=rtEE At 985 st¥a, Avie Fvl(public auction)® X1 = AT}
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%A A2 Keech v Sandford o] &4 oA AT FHYFE FAGAR R, BGAldll =
T o Fe] FAAA dF ool AT}, York Buildings Company v Mackenzie &
AQle) 72k At FujE o] Fojxla, AHg HAe AFSRAAR, WAL Q139
BEAA o2 A o)L 9ile e §358 sty 9A57] 93 A=A ZAx 7} 2 2st)
wj ol oA BA A AAe R FHsIas T 7 Ut

<]y AAE 2FAEWEY AdolA T Ixd ~3ZWE=9 HAFH FF olF
FENE HAdo FA Aol FA] I g del 98-S 39 House of Lords A
= o] AI71¢] ~REWES] FH)TE 4= (England) & TL3H AT o7 2
AVA] AdA G A FHeHA HASE HAETH. e

515 (1795) 3 Paton 378; (1795) 8 Bro PC 52(HL); (1975)3 ER 432.
P T EWMEdAN FAHGFOY THE B =7 A4 A 24 27 Fa; A2FZENE=S A7t Fxol g
3 ARG A7 AW ## 2 Aberdeen Railway Co. v Blaikie Bros & A 3 % #l 4 & 1 & ZaL.
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ol FEe §FL WS FRAN D A7lel, ST uke] dste] Hele) AL

IEEZAY L JANTL FHSE BAF Y HE AV AU BAY Bl AP
; .

Y. A33A, 4948 7€ J & 9%

(1) Murad v Al-Saraj: AHA #A QAQ3}AA A &31A] e

hH BHY A BA

Murad v Al-Saraj =°'" ¥ 129 Murad A& 3] 1L Al-Saraj & €S v Y 3s}7]
ZREHMAE AH3An®® sdS wjFste Hole Al-Sara) o A3 A
AR o2 ofEattt. vaes oA AA iy 58] 39 6 47 =91
o]l 49 1 A =gty e 33 Apilo] 5 AN RFES FHASA
SEATEH. AR AR 3l 7t oFg g 5 ANt =0 A T 1

Mg Ao

T 2 ob g T 2 oy ok
O o o ot kI 2O 2 Q

1k N2 1) 3o] 7fAA QL A
A7) fete] AAeEded 2 Fdoe 39 =R QnES Llske A
AL xtn Ut} ST ZAEWA Yues1Y FL=s A9 YA &
23] gAZ TS v 53t 50:50 o el F vl AFS AAsS . ol Foll &
= A g I S

1
Hr
e
}é
:1 4

A A 2134 (But for causation)< © A=
HATh 20 A BA S A L&otA] &2 thal 37t I3y

517 (2005) EWCA Civ 959; Charles Mitchell(2006), pp.334-335; Edward Burn & Graham Virgo(2008),
pp.811-815.

518 ZQ1E WX &= A 9ol 93t A1) FA= ol A5 &l G ALzl ol A = AL BA ol o] 3fl 21Q1BA7F FA = A2
ARle) FAeta A8

519 Matthew Conaglen(2006a), p.279.
520 A=) © 2 Clarke Ld FAE 337} Al¢l
EEZAY AAE FAET FAA AFee= FHEA

EREr
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& g3alA| vt e G Fel o A Fole HEe Hurt FAE 5 AE RS FA R 5] &51A
Fa, e FERE AT 1301 FLETE sd S AFS o st 2edHEoR
B ald FHvhE 5] &3tk #A 8ol o)A
() BZ29 99
Murad v Al-Saraj & A #A A2 715 A4 835HA] R AR FE dA A 4§
HyAol o a5t ? o] #eolA o] SEZAY ] AHJFAES A &sHA 2
7 FAAFE dAsA FASIE e FAHCAR, FAld Hae] AIA o moA
H 2" Aol7|% sttt AAEL a7t 192<¢ 71k 9] (deliberate deceit) S 3+ 7]
o] 2RI FE ¢sldk Fart flvtn AFsITh o #EE HolA AlEke
ABJAE A& Al FFHE Wol oA HAR7| = shA| v, o] Ao o=
ATz Alole]Fo] oute] gluglan #ilo] o] 58 FHEFIS Holghes A
WA =7 % gt A7t ol EEZAA S A e AF 1 7Y I dF4sH S 5t=
Fel7t JSS HoFETh ot Murad & QAABAE A L3512 gxFel A=
% HAE A Lelof

(2) CMS Dolphin Ltd v Simonet: Q13}#A] 2 &

CMS Dolphin Ltd v Simonet®**°]| 4= Ball ¥} Simonet = 31 T3 A2l CMS Dolphin
Ltd & A¥39 1 Ball & A5 B93+aL Simonet 2 3|ALe] A S B9}, 3AL]
=9l oJHEE Atirl, 33 Simonet & Yas|Ae] A o]AMA S Al M EF
3IALE Aot o] ol A D3| At A =
A28 3| A e Das|Ato A gistd ool Fa FFE o] T FEetda dadAte
b AR TS Rkt tia &FS A7ISHAT. SAFE ARIE o] Fox 3|ALS]
718 & dd AAdE 2= A ARgtel didle]  Lawrence Collins A= 3|49 7]38] &
ALY AAAAE HFEloF stk Ba, Y] Ao uwel 3329 Simonet < FH WA
Hitoly o] S EZH o] vt sttt |l deEldlA = AL BA JdABA = oA R
Aol 9tk ARl Fa7E EET o]e] Aloldle FElAQl A4 (reasonable
connection) < WhEolojol stthy A TE. HEe A2 3|ALe] AYGE o<l gk
18 & 2 g Al FA= s &SR AP AAEY] g = FAd 2FEA vt
A SF AT

(3) Gwembe Valley Development Ltd v Koshy (No 3): ¢4 Z &

21 gt A& F o 53t Warman International Ltd v Dwyer 32 3} d1ts] = A &o|t}, al g
Warman International Ltd v Dwyer 32 oA = 2109 F ¥y A2 & HAYAZEE TAst= o
AT 2HE w3, Faof o] §EF A|Ho e dae g AHeA &< Aozt bl
T wetA o] FE AFE 5 AlHde AEdtta Kokt

522 Matthew Conaglen(2006a); Mitchell McInnes(2006); Peter Devonshire(2010), pp.400-401.
523 (2001) EWHC Ch 415.

105 | = M

A5 90t R A LS FAE o] F st



Gwembe Valley Development Ltd v Koshy (No 3) o] A°2* 3] 11 Koshy & 9 I3]A}

GVDL %<9 °lAI A F o= Y13 Ake} Lasco 3| AF 7ke] dlEA & AMAstd =, sl
A s Adste HFAolA 3 37F Lasco Atell ol BAZE U= 7AAISHA @dkx
| ore

HEAd ddte] AN o5& ASdGth WAL Koshy /b HUwA
HEADZLE BT BE 053 EET Aol dnkn BARGG. F Al Rt
AYPA LT AHA 02 WY o] R oh et AP ANAR 7 okr) @ B Abe] T4
Hael 7749 oo stofol gk WAS] AAYL B3]

H 1w -1
AQ4e 92 483 AL AATAE PPPARLE A5G BE o9

Heloq

oo o
_o‘L

)

iy @

(¢}

4 g3t5ch 49092
wggatie A BaA o] AT Qg A5 A AL AN oY)
A% Bolekn A STt

(4) Warman International Ltd v Dwyer: EZ& ©]|¢]& 7|to 2 A3+

Warman International Ltd v Dwyer 3] o] A4%2% 913191 Warman International Ltd &
ol&g]o}9] Bonfiglioli AH&2F F-#F AZXFA ek HFF =3 AlkS Adstn UATH L1
ALY EALE 79 FARF2A Y= Foll A3 F 319l Dwyer & Y3 Ao A=A
T A Aot B ae dusAt AZAE Fo A Ao w5 Fhdte 5o YAk
Ao EvE ZoAT. 1 =25 Ak FEQACE JaudA A

4Yeaa g ol F Fne
2]

o[ F9 wolt BAC W] 2P Frd 74
A oo B3 WEI FAY FAS AFE o)

524 (2003) EWCA Civ 1048 [2004) 1 BCLC 131.
525 (1994) 182 CLR 546, 559.

526 (1994) 182 CLR 544, 561, 567, ¥

T35t 717 Bl o] 9ol Histe] o] SEEA S FHete A2 AehA g EFsitin

Devonshire(2010), pp.399-400.

106 =



P97 RS G AUA %7} Aol A AHAT EF FUITE 9 U
A BAe] w5 S A EFE AAA ) U Bel = L))

(1) Brown v Litton

Brown v Litton *2’& Gu|HoA o]|SEEZAUS QA3 FAd Fo JFHHA FAE
3183 7 odlE e 2 G A Aot e fAxE o] AFol FAe 800 B
Wasn AEd Fol B usk Aol B ol Fol el FAAN} LedE AT FAL

AASED 1 FAL BES] AL ool oYS ASANT. JTOR SolshA
ee Sask g Fdel wA olam sl wWad Aol gEA ohyd
° ol

ISEZAYo]l Ao tgt =23 t}t. Lord Keeper Harcourt & ©|SEZEH 0]
ATHaL FA B ot T o] T ol tgt AH g BAFE sl of ghrta #A ste] FE A
TAE A A

(2) In re Javies (decd)

In re Javies (decd)®**%| o 4] Rosetta ¢} Shelia & 319 9] A& 174 B {310
AATH. T FH S 1940 doll Aol o 33 =13 Shelia & €4 3T BIAY =S
Bdstes 9&E s9th. Upjohn HAFE Shelia 7} Rosetta 2] Al &o dlste] &
qANg e R HFota i wetA o] FEESH]]S FEIT L AAetH FAl T E
BAbstaL s A Abol] 7o &k A XTI o U x| & 7)ol thEk FA|E & Thar skt e
T 7F FA A T3 & XY= AL Upjohn FALE o|SESAY S F9E uo=
T 7 2ol Jhestttar dA gk Hlof] Aok A A WA S A1 FAkE sl A
AA 7L ot A< -41?— Aute g2 Ky gt 5% oleuts (A FEYAR) EESE
Adolt | F WA WA T B Y2 A &} o] of tiste] o] SEZH UG F-o3ARE
AN T2 AIZE, AR, 7l B 1A 7ldd wet FAE 58Sk WA o]
7V sttha ekt

k_.

|

rl

l

O

(3) Boardman v Phipps®*°

Zh =89 A A

Phipps + L.H. Company 2] & F2] & E&3s}o] 2FAl 9] F-2F(residuary estate) = 21 EFe]
PR A4l BAMAE 71 vl " AYdA fEstanh Y Al gAY
TE A= Phipps 9 <13, & Noble ¥ 3| AIAl Fox Al olth. s Ao Fdxt F &
Wl § 522l oF5 <l John Phipps ©] 12 Y 11E ©H2 =< #2] Tom, 3 d 715 Al
H5 AL &8 3 Boardman ©|t}. Phipps Trust & L.H. Company 2| 343 2 (& 27%
2 o[ aFFT (Substantial minority) )= E /3t AU EH I 152 Ao s
EvhS 7 3 Al g Al ko] 3|Ate] Al Aol ek Aol E skl a, L wgollA BE

527 (1711) 1 P Wns 140.

528 [1958) 1 WLR 815.

529 Tn Re Jarvis [(1958) 1 WLR 207, p.820.

530 [1967) 2 AC 46; Hanbury & Martin(2005), pp.616-621; Edward Burn & Graham Virgo(2008),
pp.801-809.
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2 B3 FAL A =AY QAT AAE 3PS A4S BRdta ddrke Ae A
HAT $E WA B AL SRE o

AuFE2AE oG] 9t

Ag o = SAL A4S v =8t il %] A7) ol AlEt
TS BF 7Y v ot o] 55 FHS5HH.

die FARERTEH FTIE oA X AHA oldFEdd adste FH=
HASstA7]e HaEe] id LEEORFEH vt HASI o 5EEFS HFste &F
AZ1stR . et FJaue FAAAA AHEs ATt Ao A tiste] FAdete
Aol e, v F 9 a7t Aol a Ao Al o] 5ol H& LA gk, Ale] o] 55
A5 YLe AT futo] el Fatr] wjito] FaH A P doA o] SEZH ]
ATk ISR T R HY2 Boardman 9 A& A7 FFFGY G
gt BHaEs AFEds dge] dx wabd e g9nkgd FAE d&dtn
A A5

A4 kA A3 E Regal (Hastings) Ltd v Gulliver 2 3} f-AFSHA 3 17F Aoz
PLAstdwe s, s P97t oA olds THAASFAE BTt
A7 emA ERIvks 5k (sole interest) Ft7Iel olJFFEA A S
ARkatdtta FAI SR T o] WA ERlo] ARl FA 7} 83 7|35 & o] & oAt
sgo] gt & ol S o 2| 2] AT,

o°
o] HA ThE oot wme] AoIst e ANl Aol AuelA] oo HYLL
e Z¥s) AAUA FAE 94D vl Ak, Fne] o], L el T §utol
2olo)s] ol 2e BHANA S ARA Fg 2L oA W aelE BPHIL, A
9 A o]z AANA ot neAgelw B3 FAE HEdn  FAFAS
A el E GBS nAE A4S BolFrh,

(4) O' Sullivan v Management Agency and Music Ltd
O Sullivan v Management Agency and Music Ltd %2 & 21137

o
3
=2
S
Ir

i
S
=
2
o T

2237}, 7k kel Alefe] - ¥ (undue influence) ol &8l F&3
Ao A o] SEZA U] JAN AuE 98 283 Aae w434
AR 3 Estint. Y A= ] Jdo] dae] dFel 2
sttt Hoked SAR vk Jurt AFE SEF7] ol v aeke) #AY
o] Fo BF AFE AFA Ealdvhe AMd e S0 At dae dske 713t
A1E Aol 4TS MFAdE AHE 8% ez #FUY. WA Fox
oA BAS sl&etA o= ottt A sk, @ s F e oA

= AL 57
51 &St AAI R, oS wiEste AL 3&SHA] 23Uttt o] F Badfinger Music v Evan

¢

f

)

lu
r“"lgl-mo}l

¥ B
off b off ofN ol T & of

_‘
M ©
N
m}gu

-

il
2 = oy R
w rfr 2 ot e w rfr

%1 Boardman v Phipps o4 522 €] 4|21 & Stefl 9lal Boardman 2 ©]9& EZ 3 A o] girhal AAI&H3Th.
g FdeclM dHAE ISEEFAAS qANE s IS AT Guest A& T FAE Al
FEAR BHistn gle Zoln IZugld o|5EZAYel xn AT te e B
| SEZH Y] ARt AFsta .

532 (1985) QB 428.
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8o A= O Sullivan &9k A AMY BAIR 910 wFHd v ERhEe] FAE
5] &3kl th.
G =] = FA Ao 2 I ste FAYAE EFsta o] Hell= FA
=) dubg oz Pooas e AlJdeF £ukd
9] = 3 939 x=FEo] oA AdAR o
olo] H& Aot FAE 5]&3tt). wEkA ofgloll A A E =2 Guinness Plc v
9} 53 Quarter Master UK Ltd v Pyke®**#dl= FA| & 383 U}, dbdA
E 99 Tvtelle H19 =Fgeo| daoAl ol9e] HA e A= FAE
o] EAlst FA dHote] Fg A= AL 5 Ut

ﬁb

(5) Guinness plc v Saunders
Guinness ple v Saunders °**= Guinness A7} ©H2 JJALE AFT wo] o]

>
-
ot
O

A8l AEEe JF U7IE Guinness FAFS] o] AT WS A Ward oAl 5 1) 2 A vk
=8 A T3 ARdelt), metbA] dl3Eo] ARl Saunders & XS o|AES 419 o FE
ARtet 1 mekA sld 5 A2 Guinness S| AL Al HEEHE A lo] Q). I e A4l
JHol Adste 7HAE FAE & & A FTAAAAT, hHL S e 22
AR due FAS wMHSAT. 1) I3 HAdE 3|ALY] H 3ol o|Atof| A Y HFE
AHotEE 5 &ste £3o] oW ARIFE Rtg oAt A FAE AT Agho]
ATh.2® 2) AlESAd Baeeh wdd xgko] ERskA] e g, FEAE 24l | o
ate] H4E wbS @gko]l gl7] witel, F39] oAl A Alstas A FA=
FEHE FAE L F st Bt AT dHeA Ward 7F das|Abe] o] et
Au) s BSAEA 1/ 540 98-S vt 2] oy dabgQl vixy

°33 [2001) WTLR 1.

23 ool FAE F&e I Helle vhxI 2. A1 TR} ARl e ﬁ‘ﬂ“’i FA 53 29 vl &l

el e FAE S&stAAT F29 7HA] Aol 71dg ATt G Mol dstd e FA

) &3} ¢8-S ] 2+ Cobbetts LLP V Hodge (2010) 1 BCLC 30; (2009) EWHC 786 (Ch); | 482
B oite RS d5ske o 2T FeA < Bl o &t Xﬂﬂziﬂi FAE 383 A2

Lee v Futurist Development Ltd (2012) EWCA Civ 1419; A& 3] &3l= 5o 1HHH = Egslo]of =

Aol gk =t R g H Q] 7Af-oll= 5 AP o] gl g 3ot 1hd Y %Zﬂ% T4 & glvkn A

¥4 2+ Hollister v Medik Ostomy (2012] EWCA Civ. 1419.

535 [1989) UKHL 2, [1990) 2 AC 663.

536 [2004) EWHC 1815 (Ch); [2005) 1 BCLC 245.

537 Matthew Harding in Andrew Roberson & Hang Wu Tang(2009). &5 <l aul A Davies (Aust) Pty

Ltd v Davies (No 2) (1983) 8 ACLR 1 dlA+= o]Al7} 3|Ate] a3 7HQIAR] BFoz Ayt 5]

a5 AFE-3le] F2F(personal property)= W3 Aol FAI-ZA A= FAEAL oANNEL T

Ak} g 7k Ao diete] AL go] YA R, F e ALY A E /‘J%é £ e 283 =33
el dste] s FAE 5183ttt

°% [1990] 2 AC 663

539 (1990) 2 AC 663, p.692 Lord Templeman, The short answer to the claim for an equitable allowance is

the equitable principle which forbids a trustee to make a profit out of his trust unless the trust instrument,

—_

TR

rl

ol ol

%

in this case the articles of association of Guinness, so provides.

https'//www bailii.org/uk/cases/ UKHL/1989/2.html [#F ZHAL: 2020.12.14) HYL A9 AF
Gl P75 LA o, FA AF= Ao AH AbgolA] WMol Agko] ol k= 9ot} Graham
Virgo(2018), p.531.
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AR EY Qgoly] Bie] 33 d9How AL St 4Pl THHA ererin
AT 0 £ AY B wde snst Az gesdrn Fgavin
A Y WAE YU Huse ol Y W 250l ATk, AE 5W
WA ool FnEe @y dwem Jauglth Hed E #Ae Wuso] o
270S WERGY W] FAE 854 Bk B ol o BFsirin Yoo

(6) Quarter Master UK Ltd v Pyke
Quarter Master UK Ltd v Pyke™? &&= 3 Ale] F o|Al7} S]AL 7138 & /-8
HAL sl oAt Al FHHA FAE 1&5HA Ldth. 2 ZAR oAte=
O 2HE o] g dojx e JHUE dFH Y oJAlEe] S S

T
= o =
=] O 2=~ =]
g3 sttt

{0

o e % op
>

-

N

_1

£ |o

27l g=m BAE 888 vE oA 5E3] 4
U A S 385 dherha AT

2 %0
Mo U
2

SFERECIOELEE b

1. 159 o] SESHY YU HF)

o= AFHoZ FEA WH(Trustee Act)?] Ao B3} A Hol=
ST} o SEZAS] A 23S xSt UA vk, webx] e Alle] FAfe
et o] SEZAHYL Fy o] HAHor TAT o] S WA (K thshe]
AFstA sk, ¥ w5 AEHRl FAS T o SEZAYL FHY FYol7]
wfj Zof| Frith SA o FoF o Tt tigh o] SEZ AT wdH Yo F Aro]skA] vk
B =idAe F2 A8 g 2EoEWME(R3T, R2T)9t FLAEH(UTC)S W&
A 3z Hdo]l 5 2 A3 E g 4~ o] EWE(R3RUE) S F4 & Ay B AT

540.11990) 2 AC 663, Lord Goff, 312 ## ol A= Lord Goff 53] <A o= FAE & +
Aoz Al FAS o &otelete AQle|Fate] ofFof 7Aool FFE alo] ¢l
A gratela A A8 Th John Hopkins(1990), pp.221-222; Graham Virgo(2018), p.531.

541 Edward Burn & Graham Virgo(2008), p.823; Graham Virgo(2018), p.533.

512 [2004) EWHC 1815 (Ch).

543 Trustee Act 2000, https://www.legislation.gov.uk/ukpga/2000/29/contents Trustee Act 2000 Trustee
Act 2000 2] A 1 2ol 2] 2] 5 (The Duty of Care) WS X &35l 1 sd HHF o] FAAFE ¥36t0 A
b AWl %@ 2 HAEY welE cobd FE Utk APl 2YoR EFX Soiw
ARYAA FAR R AR GA e @ BN FRA] W] FANFE AFAow FED FEHAY
o] ot}

st p) B|o] EME L WSy B8 (ALDI A BelE e AR geld oln By
Fol A AMIFES Y Qo AT Bk 7 AARE WA 75

gk =
=]

i xo

[e]
=32
A

G o

b ol

] b |
oz HxnAH FH (persuasive) AgETh. ml=e AlEW =
gl aH o ERELY BUAGHE /N FoA] 83 FEZ 3= Top-down B2z 7N Fo A HGAL
9 23q T FAlE A7F AEde] AAYEE Asietr] gl A1zl Botto
Sitkoff & Dukeminier(2017), pp.388-390.
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Al 32k AEH 2B o] ERMESH SAAE oA o] SEZAlo] A &5 WV d=
Folatth. kA AFE A 2ol oA AT AAE FH T} Fool2 B
olfFETA HHAY oldFgraA dHAE FHAFY F FoE He v, w=9
ARle e FAoF # ofyet Ao FArt FdEste oFE FHst AQleR=
AAQsts Aol drh. otelAe Z HAY AR B o|5EZA] disto
AU EES shn
7t A 32 AEE ZAHo|ERE

A= o] A A d=3 7|2 A o ® thE A2 R3T 9 UTC EFollA F9A4] A<
2B ko] Qe A9 ' AR FEISL Athe Holth. F AE fuke] Jle
BEde A ddE Ae &l deS dnisted ol FE FEAUL oS
Fret Aol sigant. ofgfoll A= ZHztel disto] AR AT

(1) Agguto] gl 259 e 2%
R3T A 99 & 4189 uto] gle A3o 2 (a) FEAE Al
FEolu AAl2 A o]HT ¢ oS FHESA 3 A
ATk (b) 21gHute] QA= FEYA= gL ZHE AP
0

N
M

b
~

[

=

c

wn

28

ke

=

S

ko

@

=

=t

<«
N
lo

N
-1
2

4> A4 2 4o

profit) & E&& A<Jo] vt 3t Uth.**5 R3T Al
A Ao B (a) FEHAE 218 9t o3& JaFS e
Ak (trust estate) 2] 7Fx| <} A EH]E A E I EBEAZD FYTE AL A

gxte Algeutoz Ry @A /AR o] (benefit)dl tiste] FHAol Uttxn

ek gk o

ol
L
)

]

I if ol B>

J

A 99 = A fE A% | Al 100 Z AGSW e 45
AGAT Ak 5 &4 RS () A9 D& (EATA)
e o9 DEEES CERES

(2) SISEZAY A&

A 99 = (b)FT Al 100 = (b)F& st B, 29k o
T&3HA FEAIE oS S A fole wgkE Alo] |
metx g o SEZAAT FUI A Afo|l siesith. Al 99 = (b)Y
AMEN A = d|F Z32 o] 5EZA < (Accountable for any profit) ol 3l &3S ™ A 5}Fo]
AEEA] 0] E FE3H HH AN of Fo} s FERtE AW ol EEE

545 Restatement (Third) of Trust § 99. Absence of Breach of Trust. Absence of breach of trust, a trustee (a)
is not liable for a loss or depreciation in the value of trust property or a failure to make a profit greater than
actually generated, but (b) is accountable for any profit arising from the administration of the trust.

546 Restatement (Third) of Trust § 100, Liability of Trustee for Breach of Trust. A trustee who commits a
breach of trust is chargeable with (a) the amount required to restore the values of the trust estate and trust
distributions to what they would have been if the proportion of the trust affected by the breach had been
properly administered; or (b) the amount of any benefit to the trustee personally as a result of the breach.
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[¢]

NS Hohn Adgsig, M7 F 2e dld o]de] WHd distd e ‘o] (profit) <
9 (income), A& ©o]% (realized gains), AEAAHS] n]dH 7% F7}HE (unrealized
appreciation in the value of the trust property) &= =5 X33tthal HA|sta v}, &3+
el Z3fo] Al 78 & FAHF-9F 53] dA¥to] Aot At FEATE AlE 9 2 of A
F@stA Al 3 AZFH FEHI AnA, BYay g HA diste] o] SEZ Qo]

Ay deha Ay s

> B
o
o,

R3T A1 100 = (b)@F<] AMEE a9 232 FEHA7L HJAAQ 15 FA5ete A&
A7) g 3Foleta WAISkaL R3T Al 99 = (b) el o] < (profit) o] Z&EA S A=

np 7R 2 el g ol A ©] ¢ (benefit) G A] EZZ Q] &o]d &

FEA7F A ALF (trust funds) & &35t FApslE Aol 9

FE&AFE ol alld FAZFE TS o] (profit) &= Eetrta Awasta g0
A 100 F2 AWENAE FAx7F FEA A £2F5S A|7]6 A

e FARE A3 EAIT = Ae A o2 gttt A et} ! 2% A7) 8ho] of

Ache BomRH AgAw A gd REE oln ARt 25 A7Is

J & A7 A1/t 43AYE Ae AL 950w
GTE A A AR F2es] frelshel, FEA SRl FHAA
o, gRAY W BE AFITED RYSe AL ndd] dnd 93AYL
gaan. wu ol desHade At AP Addd FHA7 AAA oo
97 FEA o) GFE wol AYE PAASS ST YL FPAAFE 98-S
—‘Q}E’I,.555
(3) FASRY AF: IR 49
R3T & FAGTe] AFete A5, FUAe 9 Aoz u, FoAe YAH
deol Qe AfAE A% AH o|9g A% BHoE rhn APyt JFY
PR s o SESNY AF U BAE FRH; Y gL
2o TAFHE LY 5 gor ok Y

},
T
N
lo
Jr
o
o2
do
92
i)
;y
0%,
oldh
=2
%
i
_o‘L
)

547 Restatement (Third) of Trust § 99, Comment. ¢, p.61.

548 Restatement (Third) of Trust § 99, Reporter s Notes on § 99, Comment. ¢, p.61.

519 Restatement (Third) of Trust § 100, Comment on Liability of Trustee under Clause (b), a, p.66.

550 Restatement (Third) of Trust § 100, Comment on Liability of Trustee under Clause (b), a, p.66.

551 Restatement (Third) of Trust § 100, General Comment, p.62.

552 Restatement (Third) of Trust § 100, Additional General Comment f. p.68.

553 Restatement (Third) of Trust § 82, Duty to Furnish Information to Beneficiaries (or Duty of Disclosure).
554 Restatement (Third) of Trust § 83, Duty to Keep Records and Provide Reports.

555 Restatement (Third) of Trust § 100, Additional General Comment f. p.68.

56 Thut R3T Al 95 29| AWE A= A2 e & & op7|stm A3 53 F o|Fd %, 927}t
2VE91ete] gk 35 B4 F vt e A% F7H 1 a8l (surcharge) & 3 78 4 vk AR g},
Restatement (Third) of Trust § 95, Comment. a, p.23

557 Restatement (Third) of Trust § 95, Comment. ¢, p.24.
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olgf o] A ES FAAE o YF S WAL F A= AAY TR o F fjute] ot 5}
Eaves v Penn®* &AM & BE A7 AEet £ Aol EA5HA] 2= 4 ol =
HAL dntx oz Ao 2} (participants) o Al F2]8 W] 2 AEgEAHS g =
WAoo g fAFHS olg e o Frt vt #ASF T Rippey v Denver U.S. Nat' 1
Bank #e|dA = 50 durt HusiA FASES AYsiR] o, HAdA FHI
el g BE Rt A9 o] gAsteE 54 S nElste A TS Ags) ol
stobal JA g v lT).

(4) ST | SESHY
Al 99 b A 100 ol W

29t al Bt 7 5ol Faste

A 100 = o SEZAY 3o AREA o 2

Zhzste] o} f‘ﬂv}b TTE B, ol SEZAYLS U

vhetel 5= 9lth, A 78 & AWME wp2wost =Exist Al

x=
A 3ARTY A Frr, Avd o5 TR HH i F B JA A7 A el st
FAAFE kgt Zo] A AWdn. AF3 vhel 2ol nmo s olFEaA
Bt vhre] A BAE A7 AW Wl sk = B &l it wEkA R3T = 54

| 32
22271 Ao 2 RE SRR F& HEs FHotd d 9% A7 A et Bkt
TFEA7F B33 Al 8-H FA o A4lo] el st AlE A At diste] &l KHE 3] AL
Bag JHlste A5, SR a4l g HEFFES FYcHA HJH
TEHAE Holx s TR tstd e o SEEZAUS FHET. v R, FEAIL
AE A S A 3 2Fet A sts A F-ol FEA7F Al 3 A2 FE A} (compensation) & e
Aol sl HAdd diotod = o] SEE A ¢lo] WA gt} 56

(5) Pl SEZSAY S FH3A e 37

7= R3T o mam g ito] 5% WM A H2 F43 ddd A4S HAstn
LA FEAE AR S Ak o]yt AR AYHES &l d FA ol Al S dd S
YA Aol e ol SEEAA S FASHA] dert” i dRe dHe] mAE SR
kel siFEtn  FEAE oAbt Agrlem  AdelEo]l g ood]  diate]
|SEZH QS FRdtolof @}, SA W R3T oA & o FEAVE HER dld A 97t
AVE B el abe] o] oS f1% Aoleta A= I dE X9l RSk FeAst FHAY
ol@shs MHAHT A efAY, Fol7k B 2 Aol 2 Afo] HhERbE A st e

% 587 F.2d 453, 462 (10" Cir. 1978); "=9 THY HALSEGH (ERISA)SIelA 211972}

el gdete Tae] ofF ko] tigk defolt.

559 Restatement (Third) of Trust § 99, Comment a(1), p.70.

560 973 F. Supp. 718, 742 (D. Colo. 1967).

561 Restatement (Third) of Trust § 78 Comment on Subsection (2), d(1), pp.104-105.

562 Aol vl FA ARl kg 2, #PHoz & ZItle]l 2|3 (informal prearrangement, practice or

eXpectatlon) FEAL BAAE A AR E TS A §wtd] didste] FEAE o SEEZAAS
@3t} Restatement (Third) of Trust § 78 Comment on Subsection (2), d(1), p.104.

563 Restatement (Third) of Trust § 78 Comment on Subsection (2), d(1), p.105.
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s, AlE 9Rke fitta & oA polnt. FEAke] Yy Aol Fefate] FH Al
olgds AT Aedde T AU Aol  FEAAA  FEAHA -
(incidental benefits)= FTHL sttt ete FH o F Rk o ete Asjoltt. °%* 9=}

‘el o) Ba BAF A GulolA AHs] £ o] YutS g 71FES (sole
interest) A &3t U+ 1= Fdloltl. R3T <Al oA AF3
Aot oldFEaAle Igstes <A AWsta YA AR, #l=x9
WHAA TS BFE ot nlxelA g4 FH TN 7ES d3fstate dFS 254

9=

Rkgsta gl

Bl

>,\1

2

o ox
g

o |0
fu

1z

V)

ol

A
2

of B 2FES AHSAr] W] ofdsl AT oAt RaT o
3 3 o2 heke) Aw A,

(1) o | SEZHY
R2T = Al 203 & 4lgfwto] gle AFol o|SEZAAF A 205 = A1 g9 vk ot
] 3 2

A9 S FPehR Uk RIT S BASA AGIAN R 2GS FRAGA, NG
dutel Qe A% Al 208 2E CFRAE AP ool Aggwonve WYHA
G AT £9L Botel F& edugol BAR oS EEF Aol Yy B
FAetel ol & ol SEZAeln 2R BAFL AT A 205 & A WA
Ao FEHAT NG AW a) AN RRE BT £ 2 Ao Fa,
b) AlERS ko =R E] FEAAA WY ol FE o) A9 to] AT A e
WA S ol el ko] S AYS AW e FHSD Yok0 ReT Y A E
AT ERA a)e] EaA gAY S PEhs Fo 9% A% serg &

@ Age 2

AL by Agefntow FE A LAY

564 A o] AMEIAAE B =8 A 3% A 34 4. v} =, Estate of Koos 269 Wis. 478, 493, 69

N.W.2d 598, 606 (1955); Donovan v Bierwirth, 680 F. 2d 263, 271 (2d Cir. 1982).

565 Z Aol It 7]ES R}t o|gukS 1EHFE (sole interest) 7]l A ZH A2l o] (best interest) 71T o=

WAsof stk FAIC. S FEAIF At o] E HMo g mEeH AEE 9, Helste FF A

olel S AA Hugta o|dFFFA| 7IEs A &3HA fotof ke FAo|th. FelAte] o]fukg mEdt=

71FE A FAA7E FEAe] AnkE F38H7] o5& Al719] o Fut AR gl o] K-335k= 7)ol
= BAVIE A3 TR FEAL e A9 ol A PFgete VIFo R FEsthe ol

John Langbein(2005).

66 32 A 204 & AlgLe] gle Afo &4 dig A2 TSR] gherhe 30| th Restatement

(Second) of Trust § 204. Non-liability for Loss in the Absence of a Breach of Trust.

567 Restatement (Second) of Trust § 203. Accountability for profits in the absence of a breach of trust.

568 Restatement (Second) of Trust § 205. Liability in case of Breach of Trust.

569 Restatement (Second) of Trust § 205. Comment on Claus (a), pp.459-460.
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Fhetet &= Qrk T o) F2 FEHAVF ARALC 2 Hidta 9E o7t e AEAtE
AL A, Z& g o Midd A4t rrt dd AL videkAl ke A9l
& geket. o
(2) ST | SESHY

R2T oA R3T o Hste] FHoF guke FA Aoz FHstn Ue Aol &3t
FASe e AP B2 FstATt. Al 203 2ok Al 205 o4 AR o F2
AL FE3I] FHE A B oy} A 206 e FAF ANte] Ui YL W9
zgog xFsta UAY. TS AYEH FEAIE AEggRre sz AR (trust

= Al
property) = ARilolAl FEHAY n/HANS FEAY AF oz AlEA] it
Eate 4 2 3 9o g W SAR utd A 205 = AYS i
AT P AMEM = A7 AY Qo FEAE AgAte® e o F7t U=
Abs DFANeR g et AP AgAkE YA A9 HHom {83 F P

=
bt
_O‘h

FEATL A 3 AR WU, 55 Y T 9] WS £ AT o SESAY S
Agattn BASL Ak FEATL AW R NGALL Ao A =G 3 S0l

a2
A H=skAo]l AR Azl AE, FARE 1) FHAAA TPz Aol
UL AFHES AU 2) FAAE AF AdE FaRAL, AF ALS A st

=
A8 HA - 4 L3 (reconvey the property), et FE AL el F Al A AP 2 R 5
3 ]
A

T

[e)
) A%, 1) FAAE FEAT A G A A Ak WA
) A AdE TESe AANe] WEd ANT ALoREH YD
al

<
T =
F AT e n{AE AR L e A2 AT vlE 7HEo] @Al
z =

2 o]
= Fofzt olo] sk ol AE A o] WELS & glrt,

il

o FEAEH

570 Restatement (Second) of Trust § 205. Comment on Claus (b), p.462.

571 Restatement (Second) of Trust § 205. Comment on Clause (c), p.462 Z}Zte] 7 %o tisle] #| 208 =
WA A 211 ZoM HE2 FH st ek, Al 208 2= AgALHS vi=gto] upe} A utat F 9o A,
Al 209 2= NGNS EstA] Zotr] A gukgk A9 Al 210 & A EALEE wYgste] AEE
AR A 211 & AGANE wigstA] ol AlES s 95 FFUR st da Ao 2=
TAFH SR o|EEZAYS xesta ).

572 Restatement (Second) of Trust § 206. Liability for Breach of Duty of Loyalty. The rule states in § 205
is applicable where the trustee in breach of trust sells trust property to himself individually or sells his
individual property to himself as trustee, or otherwise violates his duty of loyalty.

573 Restatement (Second) of Trust § 206. Comment i. Purchase by trustee of property which it is his duty to
purchase for the trust.

574 Restatement (Second) of Trust § 206. Comment j. Use of trust property for trustee s own purposes.

575 Restatement (Second) of Trust § 206. Comment k. Bonus, commission or other compensation.

576 Restatement (Second) of Trust § 206. Comment b. Sale of trust property to the trustee individually.

3 iy i
.__:lx_g _'\-\.I.-_ 1_!| -
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R3T ¢ miz7Al 2 LA EH (UTC) A A =2 927t Al Al FEste 975
et o] Alg9utolagta ottt g9 ube] gt 74| k278 o] Ferrte]
ofF ol PP 07 et FF ARt A WH 50 g4 AF F AgALte &
& B WA o SEZA Y FaS gl A bel tiste] AL E A o2 ] sha

gl ~H o] EHE ¢} nz 7R 2 UTC oA & Al Egulo] 9= 759} 9l
o). A 1002 Z AlEF ko] th3t £3)

TATSES st U 5l o) o) 585 (g) AlgS
S FEAs Al (1) A fiwte] fIld Fom EA A A v e
7HAE SlEete del e A (2) AGewtoR A9k FEA A LA o]
ol 2 FANE AdE Ava qFF st AT Al 1003 2 A A Sl A EHA
e ArelE s &, 29shs AN oS50l A= A il FEHAs AT
ojelel Watel EEE Aol ATt st 9t} UTC o AMEA = B3]
TEA AMAARL oo & TN fINEo R Qlsto] WASA| T 1AL o] of o] A=
RE 7k Agenke Fukets 2 ofy gkl A gt o

2. A 3% 43308 § 2ol 5y

57T https:/ /my.uniformlaws.org/committees/community-home?CommunityKey=193ff839-7955-4846-8f3c-
ce74ac23938d (HF AL 2020.12.12] F(HAL B4 35709 F)9] FolA TS 2= 2
A5 FHE B3l =Yty oS T = vt Sitkoff, Dukeminier(2017), p.389. TFF &,
A xYols B daigolF T vaE S AT wo T2 Fxdte FolA TLAEHS =YshA gt
578 1 9] WYL AgAMNS Eistn #Eld 5 AJYFEAE AdsAY, 712 FEAE ddstn
FEAA BE4E A FoA] e 59 TATES &8 5 3l

579 Uniform Trust Code, § 1001 (b)(1).

580 Uniform Trust Code, § 1001 (b)(2).

581 Uniform Trust Code, § 1001 (b)(3).

582 Uniform Trust Code, § 1001 (b)(4).

583 Uniform Trust Code, § 1001 (b)(9).

584 Uniform Trust Code, § 1001 (a) Remedies for Breach of Trust.

585 Uniform Trust Code, § 1002, Damages for Breach of Trust. 3l g =&l A Azt 2 A gu)&2] 7Hx &
3|55k o)A AEALE AA & 3] Eate Aol ol BR A3 BAQ]o] ofvel Eajuj A E oJv| gtk
H+= 3o ggsitt.

586 Uniform Trust Code, § 1002(a)(1).

587 Uniform Trust Code, § 1002(a)(1).

588 Uniform Trust Code, § 1003 (a) Damages in absence of Breach.

9 7] 1008 & (a) o] el AFE Al 2 4 Ay 2 2eo| ERE 4] 203 28 /WO S AL FAHn
k. 44 dEAQ o ARE e9shE FPAA Al 3 ARRE Avdold RUAE $YF AR
ol grTA LA FAFD YA BAR P B ol5ESULL PEIm AYetn o,

Uniform Trust Code, § 1003, Comment, p.177.
590 Uniform Trust Code, § 1003, Comment, p.177.
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A AHE T A 3 oz dAIEH B FYo|SR(R3RUE)Y <|SEZAYUL
2o Fatel Z3tEE WL olyA|w R3T Y UTC A4 dFs# e dgadA £
TAE ALste 71 55 AAsta 7] w2 ofefell A Al gk} o2

(1) QAN o SEZAYT AT

RSRUEA) 51 & Al 4 & o] SESA o] that 2FAd] g3 BFE gt 2o
‘TR PAIAY GRS Aud AARR] RPo|5e oY
A& e woldolth, Y A4 AL PHAGZRE oL AAdE FA
@ @ AEA 5 v 2
EAFAA L, o

Atk Al 51 % Al

(2) 8019 AH&-

AN T AEE ol 5L AP A ol SES Ao A Feki, AANe] f8
52 59 4ol Aol AFALL wete A Aol FAE Hlo]
et & 9 AR mpsp Pol M HT SN AY Azl WA ALo]

“Wgols” o] ohebt Yol 2HE T3 RPolS, 4488 A L o] 5EEHY
gols 7RI A&dY. @@, RSRUE  dAE  9FE  gud
A9 AL “RgolS o PP RAY F o SESAYS Pagrkn B vk
web RSRUE AN E 94 A whsh 2ol $gelS, 948549 o|SEE9S
FEEE el 2e) 012 BT 1 ol f2 2 Ao EWEY 54 A2 e ol
W7 2 Azbe] RRHE A, EF 9o Pe| S 448 8-S FRE wo)7}
MEuthe 9% 9% daweld $Uel weldn 9] WEd o2 Ao +884
e A Az B 5 Ak

ah, @Fae zol

(1) 32 % ko] ofd G R 78

b =o] & uhe} o] H| TN o] F5FH S W] 2o w FAo|Fo| Eei
9] erth. ThAl FEAY o 7 9juke] MAYGEA] gk A o= SEALe] A o o] WAy
o WAt Pl oSEZAYS R P4S Adsu Uk =3
ZAC R gut W ooheh A 9ol gt AR TEHL U] WEd o|BgoR:
Folo) B wl Aol 23 Ut ol teldE o] SEEMYS R 5 glr,

(2) AHA &l 3 &
391 B =Rol A3 A14d 2 Fa.
392 Q1 AA F FA ] T HES B =R A 3T A44d 2 .
593 R3RUE, § 51(4), p.203.
594 R3RUE, § 43 cmt a5 § 51(4).
95 B wgel Al 3 Al 1A 22,
-.
"':I'H-_E '\-\.I.- 3 ]
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v o] o) el EREG A G33t Aol d Fol shibs AWA Eau) gl Bat Asjolth,
AT vhst ol FIe] PP PWA J15E YA Loy] WEe] AA,
940z o SEEYe] AWA 71%5-S TFSA golol Arhe ] 2L B ol
4AH, AFHeR YUY A mE oSESAY Foo AN dA=
A TR P AL HeAske A AL FE Aok 0T A 32 Ay
P ERNE 94 o SESNYS 9 R AT D B AU AL =X gerte
Aol A WAFL AT 01F YD G4 S YFT FEAe] oF ure] ofdhol
AU o de PR Adgrh aeu nEdAE BAE Bl AHo=
FEALY] 97k Tk (egregious) $E o2t AFe FHA SRS AP
o2 EW 41919 At et Able] Felvt gl Aol suae] P9F Fersia
3] AU S FHSE FE 2 o

R DERE

A AW E G e ss 2 R3T 9 UTC & o SEZAU W8 g7 9%
AaAA, A Soll ht =k A=A 2 A A0 g =25 Foprr] ofHrt, .
238 T == RBRUE A TAE 5= =t Al 278 Al 4 2 2 9 v|=9) RFo] 5o
o3t %42 H}Eloi o}ﬂ]oﬂ/\ﬂ Aole] MS A REE &7tt. R3RUE ¢ Zgo
Ae detete dHel 4F FE olFEIF AW
= Aol oy} Aot o]yt B Lole A 8HE
doF th. R3RUE A= th2 A3 9late] 4=
& FIekE v 00 AQle) ko] Aol & 3o of b

—_

7h AdA # FA

(1) 7€ A &9 o=

P96 Bo=go Al 3 Al 1A v .

597 Restatement (Third) of Trust § 100, cm.d, p.67.

598 Restatement (Third) of Trust § 100, ecm.d, p.67; Scott and Ascher(2006), pp.1694-1695; Dan B.
Dobbs, Law of Remedies 2d, ed, (2001), pp.322-323; John Pankauski et al.(2011).

599 Restatement (Third) of Trusts § 100 ecm. d, p. 67 & Reporter s Notes on 100, Comment d, pp.77-78
600 Robert Cooter & Freedman(1992), p.1069; ¥ &+ Schoenholtz v Doniger, 657 F Supp. 899, 914;
Robert Sitkoff in Andrew Gold & Paul Miller(2014), p.207; Restatement (Third) of Trusts § 100,
Reporter s Notes on 100, Comment d, pp.77-78, Interfirst bank v Risser, 739 S.W.2d 882(Tex. App.
1987).

601 o] = m| o] 2lEy £ = wpakzbA] o]t Scott and Ascher(2006)<] Al 26 Fol| A= A8 $WkAl 2] A 3 2}
Ade] ek A5 %ii Al 3 A7t FEAtd A A S Faete =olw B = Ut

602 Nicholas McBride in Charles Mitchell & William Swadling(2013), p.256; R3RUE, § 43 cmt d, h.

-] _'\-.:.“:_1-!2
118 =i



R3RUE Al 51 & A| 5 &l ¢ 3y, AdA 71 3 FAE BF £Fstn AT
Hdo] 1o 7 ginke] Ao dld A DA A& A= ofo|tt. R3RUE &3}
SEZAY A4 AAE cldfstrle U &olstARt, HAAR o] FAFTRS A &ote
AL At A5t Ath R3RUE o ik Al EcA o] SESAS] S 23 & o=
AHEEA L] ARG AL TEE TEALE Aot of ok VAR iy B
ALY 71EE A&ste 2 AAs ok dta ate] Mo 54 &S A2t

(2) AHBA, 44, A =%

A 51 & Al 5 g AHHEHO Fold 3 AT u, WAL AHIA (causation) 2}
7 94 (remoteness) 71 =S A &3t ALk, FA (credits, deductions)S et Wajo =
& (apportionment) & AP F Slvkn FFAT. =G FHeln T
AgFHAgle] 2L Gyay] fd dsAYL FAIn FPT vk Al 51 =
A 5 @ ool s 2gg Hew,

(a) ol Yol = *}37}74 (use value), 9 (proceeds), I+ A ©] < (consequential gains)

5& TGH(H BT 24 5@ A4S, ¥R HEaA AAaA B 49

(5) 2] SRS A A1) T E 0 AT A Q) AROE £
g FAE g Afd dld o] it o|SEZAAS A1 i £
sl = Eaju g A d S A

(c) 29lo] AHPLAAY 2JLF-E fInte Ao FA7t ld LS HASFAY
A7) fste] A Fe 5d S T AFF S &8&35H7] Y8 Alg Tl "std =
FAE &g, HtE Iyl dubdgo g IR (service)® 7] %t (contribution)
Tdolv oAl HAAE olPA] LG AHA B Gl e FAE 5] -&5HA
%=

(D SEZAAS AFste dae dolx ¥l dd Fg4 IAAE 3 &st=
A dg Aol U=, £ol S ALtst= ol LA o 9P I3 A
R

_I_4
[
o
o

whebx 2R ol 5EZAY Folo] AGTE S, Y o Sol AGgA Loz
AT T ool e T Y AT BAGD WG] @ FAZ STk E3
o

h =
AlQlo] Bzte] o]l EEZ MO S A 3} = St A G ol EEEZR Y] FH Ao
el Al AL O digk dFA o] 9 o R3RUE A= 99 FAAol yguto

Ax
AT

01 EEZA Ob] %0 < g 3sl7] oJH@ oL Hol # < (attribution)©] 2t
ATt

cotefell A aR JiE S AR RS ST

603 R3RUE, § 51(5) In determining net profit the court may apply such tests of causation and remoteness,
may make such apportionments, may recognize such credits or deductions, and may assign such evidentiary
burdens, as reason and fairness dictate, consistent with the object of restitution as specified in section (4).
604 R3RUE, § 51 cmt e.

600 Tl ~Ho]EMES] IdlEd witisi <l
A o 2] AL S B3 o] FEZA
WxzHo] e, o] & 83t Ab&ste A2
606 R3RUE, § 51(5).

607 R3RUE Al 51 29| defaulting fiduciary & A1Q1 2] F& $Jutat Al Fxl2 W g},

Ak AQH 71Ee TRekd Agelop At T
EEEREREER S %v B3 BAA, FEAA FA7}
u}

r



2RI F2te] o] 7 giute]] whe} EET ol & s7] HsliA] Hdol el ALt F
Tl Fol ol et AP ZE ASH = Fi= 2Rk sttt o] = oA A=A
Addolzte VIser  WEd o5& AHFE AMH % R3RUE A=
A (attribution) ©| 2h= M@= 0 AAlet Sl B8 Iaeo F £ F I a9
AYB 7 ApA o= Bl & X}iﬂﬂ #HF Jhest A9 Zo]l dudA AEste FES
AR ste Zlo] &olgt A= k. ¥ oo Afo AFKY FAle FEY FHel
e gotal whebA 7§ 2 :ﬂé? A gotatr] mjf- AHG . AL FA= AAAA F
ALY, & (apportionment), °1' FA| (deduction, credits) = U S A| (proof) & o]

(1) QA

R3RUE + 19 Iyt sae] o]e] 3t QAA#AZE EAlst=A] AF7F =
AFAQ AL olya AMAIA QFA (but for causation)’} $Uthal dle] HEEA]
AUBYAATE o] SEZHUY A Aol HA= ety AWt o2 sjart 9ukel 9
slolx ol AdTd F Uue /\]'/%_1 o] ¥} F '3}74] ol]& dA LUttE YnlE=
oly 7] wjZolt}, ol & EW, AGALE A A2 F83t o] & AT FEA = ARl
TLe o] E AIA d& & AT TH :}‘ﬂrﬂ A AAY HAES WA= AL
ofyth, T AMATA JA[{BAZE EAgtt st AAY FEolSe] digh A
TFA el Yt 3T F = oY (traceable gains) A HF-E HE3Mg of st H 2o
He AL ofUt. =y mpR AR vlFe] AadA Ve JA BEe 48 TES

sheel7] of e,

(2) 494

RSRUE o] =25 ' ol o] uaslsh Adainie Je ohe 2
AARS BB 2R F GA A oY T DrE A0S AU
S8 A AFATE Hold. oo 9 Y
of %ol g Yoo AYe FFAow Dwxvu Bel w olet, Biele] e
24 Sl t@ Hrjol 2elsle).

L
k_.
lo
T o
i
o:',

608 B =3O A 374 A 24 1 FaL.

609 R3RUE, § 51 cmt e. Disgorgement; accounting for Profits; the general problem of attribution, pp.209-
211; Mark Gergen(2012); FA&olghe 801 & Zo] AFET o] 5 HAIBtAL A FAIRE, ol A= 2l F
At & BE o5& EEste S Y22 = 3= Ao Hlglo] n=r<] R3RUE 9] =9 & Al F ¥ oz}
OE AHAAR A% o] SEZAA S T2t 7] vl xS & & AHES Aoz FH gt

610 R3RUE, § 51 cmt e. p.210.

llo

"1 QlsheA), AR % BAE 93} 1B T2 Agete AR AAW, /1R g e sk v
el WAL ANGE e, ot Ao Fael o SESAYC] AgHE Yol unh, At A 5
T AMANE AP o SESAY A, Anels] EEY o5& get o] 289 Jlow ulth

612 R3RUE, § 51, f. p.212.
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(3) P ISEZAY AFH9 94

A A FAAA & XA Ho] otgelx= R3RUE 9] 1373aA 2 A4
gt & ATfSTh. 618 oA} ALY AlgE tiEste] QAR REAks FAe
A S A2 B AL, o] To sl FE Akl vl =g Bl 8l ©] A= 300,000 9] o]
HAESA L o] F < 300,000 &S AL #A gleE WA ALl FA413sle] 700,000 E<]
F7HAQ olelE FHSEAY. AAB/AE HEsvgE o)At AAY 300,000 Eol
el = dA3|EM o] gt} b1 EAle 7R A& 700,000 Eo] 3 o]Ale] H %9
ST Aoz Qg MAA a7 &} AGBA 7 A9 Folth, 4 F7HEA
700,000 =& °lAke] Ffo] e ARA ol (RHHH o)l BT, dHHoR=
ANA Fdo YgtdE o|SEZAUYS FTE P Oyt o] aFe Aol HAYSH

(
-

o|elo] 57 ALATA ] m]FolHol 3T AHZFE YF 2 (too remote) 5ttt TS
Bfole A ol st A dg FaetA ke Aol vt dE EW vt Al
< = FAHAME WAV FAY F e ASs SHeE AFABATL
’d HBHA] ‘L’%% T= AT, ©] ZF 300,000 ERte] o] SEZA Y g Aojrt. v
2 dAA AsS Fall FAVE beskdve s
AthE Aol A Rt = AAZ o SEZAY S
Brole dld el E v2A AAE Aoz F . o

&

0130 ol A
LT
ir 2 Lo

JZi 01N

ol
L

o ASAY T EEAY A

b AFE uhsl o] o|SEZAYL ANAL B (forfeit) o] ol w2

Jne AgABAde dF Aol WAF wE

5EZNY FAe AF ARAANG] A% (attribute) = PR ADATY, 2ot
5 3 A% 79 G4 stetsr] P AL 53 ARt BAFSE F9t

F EAET. w2t R3RUE o W2 PHAE o|SEZAY 49 ouee TF
PSALH} 45 &8t dAdsre a8 4 durt 7EH oz Hdd 3a
Fol 559 Fo ALleAl AL Fddd st FelAA A (reasonable
approximation) & A Al & JFA o] ATk, Aart ald Fel Al SAAE A A, o] A

)
917 BgolSEe] Anst AN FARTG A4S QFeel Wy
A7k G A TAAE AN SA Feha Bl 5 PAe] UT 44 o
NSESNY L 5 §ux

o)) RSRUE s @elolal A%olehs ©e Mg AAshm 9w s Aoz
GH} A B2 T o] Se] WIS setsl e olhTh M aAAe] F 5ol qele)

613 R3RUE, § 51, Ilustrations 12, p.213.

b1 o] gk 8L o] FEZA ol R3RUE 9 Aol whet | estitt,
615 R3RUE, § 51(3).

616 3 =R A3 A24d 1. 7t L A3 A 24 4,

617 R3RUE, § 51, Comment i, p.220.
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AMYAANA ] RE 0 Bele] WIE
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2}. Friedmann 22 A 3]

(1) Friedmann ¢ 821 2

619 1
H

oft

A

< 1) a7t =R F83 o] 3 J oA LAY
7}5d (culpability), 3) ¥

4) FHart oL FEFE o JldxE g fdze]  o]e(

89S 7 Friedmann ¢ g°1” S aHEe] oEEZHQ o 9w Holo W=

A7 st of stthar A g3t} 6% Friedman £.91-& 118 3lo] o]
“Friedmann ®'y" )=52 o}zl ] 7}x] ¥x]o =z

A9 & glvka Ay

Daniel Friedmann <~

ojele] #A, 2) Fx P2

- £ 1Ll
o
)
il
10,
o,
o
Jr
ol
o
j‘ﬂ

1) a7t BE o5 £FRAW Jusk FA D ANEG FA @ FAL e

1ol B4 FAeAT 907t AN A%, wmEY

e

9

o
o
¥
=
=
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i
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T
o

(2) Friedmann %8 # &
Friedmann 125-2] A4t ®FH & o] So| vt

TS % ol ThEd 4 meletl 7)o e
B2 g8 Ego] HAC, o} A B 3

Aol A o g AR BA A of i 7

WA Adegd AJA e tigh dESrtede otk £ Friedmann w59 891 #
WS Ao FAe AT AfE= el oiya Ak futolyt EWEelet 2
O|SEZHYe] AEE & e BE AFE xZY. A4 Friedmann ¢ 8912
AQle]Fae] o] SEZAY Y] HAE A ote ATl da/de] AT Friedmann 9
W 3T oE AR swe 4@ FAFe otk AeleBx
OISEZAUL V|EH R BE o|5S EESe S YFo= e AYx AFsiH
delene elx =B pgkepd oreth med AQeRael oSEEIAS

618 R3RUE, § 51, 52.

619 Daniel Friedmann(2001), R3RUE ¢} v}37FA] 2 Friedmann 59 =2l & 2191 9] Fx12] Ao A|gty &=
o] ofe} Alek At EH9] 59 =& LSt

620 Daniel Friedmann(2001), pp. 1924-1925; R3RUE, § 51 Reporters Note e.

621 o+ R3RUE & Al 51(5)°l wpe} thaket WA o2 ol o) A4 st W2 354 22 Friedmann 257}
AF3 W& TLsda 443t R3RUE, § 51 Reporter s Note, a. General Comment, p.226.

522 Daniel Friedmann(2001), pp.1924-1925; R3RUE, § 51 Reporters Note e.
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Friedmann 917 A2 @7 o] wg 1)1} 2)e] Wale] njat gale) o &S Aelele
Aol Bgsitta Aza,

3. ol SEZZUT A 3 A A<

A 3 A Aol WE WEe PP|SW elxelolEWES Al 3 A A
g abol EREA BEA0R AFan ek ol AE Ao theke] Au BT

oA 3R A3HEY R RIS A 37 A

nj=+o] R3RUE oﬂc A 3 A Ao gk =2]7) AT} 6% ohuk F Tl A Al Ak

=% A} (recipient) 2H= £ Alg3l= ¥, R3RUE oA = ©]| & 449l (transferee) &2
B OJE‘L(transferor) of AlleF gwte=m T As F=ITd AT,
&2l (transferee) ©] A2l e] /-3 5 A} (bona fide purchaser)?l -5 A ¢ staL A=
FrdelAe AFIEAHATHSE JAE F dotn ST e d=3 S5
Aged( HAZA) I g5 22 sta Ut

FFRJo2HE AT M-S DS Eelr] ¢ st

230 NG 5 Qojop
:ﬂ.(_"

A 3 2 Ao thsted= R3RUE A 58 % =+

O

3}7]
Ao & M goto] AlQlelRapel o7
Autel A LA ool Al 3ARREHE HHT 5 v AT A 3 A= Ale] AA R
R AT Y AR e du B ool e A5 A9 oS e
490

At a Tvg a9l

R3RUE © Al 3 &€ A o] gt =92 & 72 Edsta et A1 F futd
AIAH o7 %OqaL(partlclpate) A 3 A AF Al o F futom A o] 5o o5l
oSEAd0] Atk WAL Yok G Y AN A 3 2AAT @
2eael wARE TRA AYE RotAE 58 5 A Ashh 2AsE Al

H| 362 A 3 =2t Aol et =0l & Hol] £t YA .

Ao FAHEAE Ao thale] = R3RUE Al 66 oA 499 443 52 (bona fide
purchaser) **°oll 4| Awstan vk, FoolA ald xS AWA 52 FuH4 FATS
71Eo 2 3 AQA ofH A& 7Foz 3 ZAA] 5F R v =9t e A
H)sle] m]Zo| A= AukAol Mojo] A EAE A Lsttn AFsa Q).

623 R3RUE, § 43 cmt g, p.65.

624 R3RUE, § 43 cmt g, p. 65.

625 Barnes v Addy (1847) LR 9 Ch App 244 FZNA z8A AJy} Fzt AL FEI o

ol o] 25 TEst vk B = 9 A 3% Al 24 Z

626 R3RUE, § 66. 7[X & A F3dlaL FElo] I3t A4t EHO]—OZ] W2 H2] (legal interest) & w43t A=

s Aol tiate] FHHA A ERE JFS A g HWH AYgE A5 ol IHHA AgAst
L2l FFe U™ Agtel] tiet] A& FRsit Y= L5ttt 1 5’401] Aol FAHAEAE A

S i‘%—ﬁ— b2 2k A 67 & Heole] 7 <l (bona fide payee), Al 68 & 7} (Value), ¥ #| 69 =

o -]

T

\]
N
-

[0}
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. Al 3 2 AEY | 2Ho|EHES] A 3 A H9

(1) A 3A AY
R3T o A 22 #olX+= A that A 3 A A (Third Party Liability to Trust) <
F=H A 107 2 Al 3 Aol Ul gt &% (Proceeding against a third party) < T3} 2T},
(1) A= A "oy =& gAilste] Al 3 Aol Al 4 Al 7@ o] omb2T (2) 2l x}7}
Al 3 AelAl Aoy AlgAste] #AS A5 AT 7 de ATHA Aol 28

gt S A 107 2 ARG #ddE A 3 A Al 25 A7 Aol

EAgttn A9
Z1EAR ez FEAA e Hd 23 e T 3lew Al 3 A Al Aol TAst= 27
et == st UA 4t

A 108 =& Al 3 AF AU 2] A3 (Limitation on Third Party Liability) &322 A 22 %
A= Al 3 Q

=
A A oA gk o @S THES A9 A 3 A Al AAS FE 5 9l =A]
& 108 & A 1 32 A 3 28x A = 3
ol P& IR EHAY, A 3AV & F d= A o] 4l
|

v Agowny wAEY fdm e A o
]

3 A
$-o] 630 Fhalo] S A4S B Hgol Y 1
TSk AT Al 108 & Al 3 F2 FEArst Al Aol Al 3 A= ekl A YAl
d= APl st Dol Ber u, FEAdA AW Ae Mg 2
Age Agen doke S FA o gokn fFstn Aok AT 232 Al 3 A}
FEAte] FBd FLAAE &7 93 A5H o r FHAte] A viste] dojd o=

9eg e o

(2) =79 Ao
R3T 9] =90l 7|ZA o2 A 3

WA QA =S Fa dthe HollA Aolsttt. 53] 108 = A

Al 3 A7} ALt A g wo] A

oA A el Ao

L

T
o,
1 ot
il
(2
Kl
o,
il ftlo
AN
r
_0‘_4

FEA & A7EL T FEAIT 93 9 AF(wrongdoing trustee) Sl 7ol FUSIA HEE F
i A e}, Restatement (Third) of Trust § 107, Comment on Subsection (1) (b).

statement (Third) of Trust § 107 (2) (a) LA} FAH ABA S LF3tn AW 241 &) o)
#FHstn JS W, (b) FEAIF FYAY o BAE Bod = glS u, Raste do FEsA] &S wld
< AdatA Hasta YA XE o.

629 Restatement (Third) of Trust § 108(1).

630 2 2} A1Ey Bl 2H | EHE A= ol fdF 54 tate] Mxo g
AE B AHO|EWEAA = Moo {3 S et A2 3] A3 E R3RUE o ¢vtzds w2t
A slal AT}, Restatement (Second) of Trust § 284-320, A 3 % #] 3 & 3. t} #%. R3RUE, § 66-69,
A 66 (A F4FS5A(bona fide purchaser)), A 67 (X2l 4FH<(bona fide payee),
Al 68 2= (7131 (Value)) 3t 21 69 3= (5] (Notice)) .

631 Restatement (Third) of Trust § 108(2).

632 Restatement (Third) of Trust § 108(3).
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A 3AT AT Dot 98-S £ S Uk 22 el A 4] 3 A Apale] A s
FeAe B9t AGEn FPse AL S GdThn AR QoA VT Aol
GFUT A 3 ANA BYS P ol Hek 2FHI HEYS FAG 5 k.o

o Al 2 & A g F2HEMES] A 34 HY

UM AV E uke} o] R3T A< Al 32 Ade] WAl 23wt i, Al 324 A
Aoz Aleta A @7] well, DA A b= 75, Al 3 Aol Al A S F-Hgrha
£ 4 3t R3T © FHHA Al =32 F4stn ‘})\X]‘i'_ T =g FallA
ml ol el Al 32 Ads olsfstr] o Het % ol R2T & Fall Al 3 Al A A&
Faete 4 7ol tell hebs] Ay RS S n. % R2T 4‘—‘%%}7} A4S o] M8k
Jeto A 219 Hk(breach of Trust)e] $lv A (A 283 )9 2lE$ute] Q&=
735 (A 288 ) 2 Lol A] Aol Al 8 At ZH = T:‘l}'a’z] g, FAel Al 3 A AYde
Fasta 2 F Aolo] FdHASANA B st WA o2 233 At AUt
(1) A 37 A

A R2T 94| R3T ¢ wiI7FA| 2 Al 283 =5 &t Al 32 Ad2 FHskA] Fe
BFE UA AFet. Al 283 = FEAIL AGALLE Al 3 AA o] Hste BF F&
Al 3 Aol Al HA =2 FEH A ¥ (legal or equitable interest) 7} Ay st= ¢ 18l
FEAZE gAYl o]d F& Al 3 Ao AT B oA A s oA e
Agole Al 3 A= Al"elA Jgglel (free of trust) 3T AZE EFE & Sz,

Sl oful @ A E AX e ha 74 gk o

A 284 ZHE] A 286 /1A A 283 = &S AWstn Yed A 284 2= A9
FAHAEAY] Aot A 285 Fo| A= A 283 Zol A AF3H IHHA A oA, FE
73_?401]5:_ Aaqu/] }\]-_A z} Zzﬂ-o] xL&LQ# tﬂﬂs] 5} E}

A 286 = Al g9 Nto g2 eI} A 3 ALl Al Al e tbel] tie FE A A rF dAy gt
A5, Al 3AE A FHHA A E olgst= Aol FEHAR st F A ENE SIS

633 Restatement (Third) of Trust § 108, Comment on Subsection(3), d.

634 Restatement (Third) of Trust § 108, Reporter s Notes on § 108, Comment c., p.108 R3T & 419]9
TSR] AE a7 dot] FuEA BE 78S EdeA] ATt AFst ald AW RaT oA
e ¢ dva AFdn. ort Adole] FAHSEA 232 R2T ¢lol= R3RUE A= EHed 4 S,

R3RUE 9] xgo] Bt} Azl Ale Aeke] AFdtol| Falcty Aystn Q).

635 9008 ol 7t Scott and Ascher(2006)°]4+ Restatement (Second) of Trust § 284-320 o] w&
EFZ oo gt 7AFQ A S Fr1stn ATl George Bogert et al.(2001), pp.648-659, A 3 Akl A
AAS Bty Aalde Al 3 A7F FEAL 28 ubE dm glojof dth= #EH 2=  Polkowitz v. Nash
87 N. J. Eq. 489, 100 A. 564; Blankenship v Boyle 329 F. Supp. 1089; Knobeloch v Germania Savings
Ban