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Abstract

In the current study, we explored the effect of risk-assessment testimony, attributional
complexity, and victim type on participants’ perceptions of the dangerousness of a
sexually violent person and his need for treatment. Participants read details of a hypo-
thetical sexual assault of a female minor and of an adult. Expert testimony of his risk
assessment consisted of clinical opinion versus structured-clinical judgment (SCJ)
versus actuarial assessment. Participants perceived clinical-opinion and SCJ testimony
as equally influential when forming judgments of future dangerousness. In the context
of treatment, however, participants relied on actuarial testimony when judging potential
for risk. In addition, attributional complexity (AC) moderated perceptions of sexual risk.
Overall, results point to the need for continued refinement of assessment techniques
when determining dangerousness and need for treatment.

Key words: risk assessment, expert testimony, future dangerousness

Overview

In 1983, the United States Supreme Court ruled that mental-health experts could testify
regarding the perceived dangerousness of a defendant (Barefoot v. Estelle, 1983).
Since this ruling, testimony addressing violence-risk assessment has generally been
presented in the form of clinical opinion, i.e., based on a clinician’s experience as a
practicing psychologist, without the use of standardized assessment instruments (Harris
& Lurigio, 2007). Recently, however, concern has emerged over the ability of clinical
opinion alone to accurately assess risk of violence (e.g., see Monahan, 2003). This
concern has led to the development of various assessment tools and techniques in
search of the best method for assessing risk. The methods currently utilized to assess
risk include: clinical opinion; actuarial instruments, which attach a specific statistical
weight to each factor assessing risk (Webster, Muller-Isberner, & Fransson 2002); and
structured-clinical judgment (SCJ), which integrates clinical judgment with risk-
assessment tools (Boer, Wilson, Gauthier & Hart, 1997; Melton, Petrila, Poythress, &
Slobogin, 2007; Murray & Thomson, 2010). In the current study, we examined the
differential impact of risk-assessment testimony consisting of clinical opinion, structured-
clinical judgment, and the use of actuarial instruments on perceptions of a person’s
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need for treatment and future dangerousness’ in the context of a sexual assault of a
female (adult versus minor) victim. In addition, we investigated the role of attributional
complexity—the ability to utilize complex attributional schemata—when evaluating
expert testimony and case facts (Fletcher, Danilovics, Peterson, & Reeder, 1986).
Finally, we explored the role of gender in light of the recent emergence of participant
gender as an important variable In "Sexually Violent Person" (SVP) trials (McCabe,
Krauss, & Lieberman, 2010; Guy & Edens, 2006).

Background

Over the last fifty years, states have evolved laws specifically directed towards criminals
who commit sexual crimes (Becker & Murphy, 1998). These SVP statutes have
outlined the framework for a finding of “sexual dangerousness,” which allows for the
containment of sexual offenders in treatment facilities upon release from prison. These
types of laws, as well as those that establish community-warning programs, have been
enacted in 20 states (Boccaccini, Murrie, Hawes, Simpler, & Johnson, 2010; Fitch &
Hammen, 2002; Gookin, 2007; In re Young, 1993). Although each jurisdiction defines
“sexually violent” somewhat differently, all SVP laws require the individual to possess
both a mental abnormality and the potential of future risk of re-offense (Schwartz, 1999).
In many instances, definitions of mental abnormality require the individual to have a
diagnosable mental disorder listed in Diagnostic and Statistical Manual of the APA, such
as paraphilia, or other disorders that increase likelihood of sexual recidivism (Becker &
Murphy, 1998).

Throughout the years, a growing number of cases involving the commitment of SVPs
have been challenged, as in the case of Leroy Hendricks (Kansas v. Hendricks, 1997).
Hendricks had been imprisoned for repeatedly molesting children. When he was
scheduled for release, the state of Kansas sought to commit him under the Kansas SVP
Act. The Kansas SVP Act allows for the civil commitment of an offender if the presence
of a mental abnormality or personality disorder renders it likely the individual would re-
offend. Hendricks appealed to the United States Supreme Court, which upheld his
confinement. The Court ruled that a sexual offender committed to a treatment facility
could be held beyond his sentence without violating his Fifth-Amendment rights. Most
states following the Kansas law have identified the following criteria necessary for
consideration prior to committing a sexual offender: a history of sexual offending, the
presence of a mental abnormality, an inability to control his or her actions and a
significant risk for sexual offending in the future (Boccaccini, Murrie, Caperton, &
Hawes, 2009).

In 2002, however, the Supreme Court revisited the “mental abnormality” consideration
required by the Kansas statute in Kansas v. Crane. Specifically, the state of Kansas
sought to have Crane placed in a treatment facility even though he did not meet the
criteria for mental iliness as defined by the State. The Court ruled that the Kansas SVP
law could be applied to defendants not experiencing significant impairment or total lack
of control over their actions. This ruling allowed a broader application for SVP

'In the current study, the term future dangerousness is used synonymously with continued threat.
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commitment than civil-commitment laws with respect to the mentally ill. Currently, 14 of
20 states allowing the involuntary commitment of sexually dangerous persons permit
the right to a jury trial to assess the dangerousness of the defendant (Rush & Gransee,
2010). With over 4,500 individuals confined under current commitment laws, there is a
high demand for accurate methods to assess dangerousness in sexually violent
offenders (Sbraga, 2004).

Risk Assessment

Dynamic v. Static Factors. Expert testimony addressing violent and sexual recidivism
typically relies on risk factors associated with the offender and the offense. These risk
factors are commonly divided into two groups: static and dynamic (Conroy, 2003; Han-
son & Bussiere 1998; Hanson & Harris, 2000). Static risk factors are defined as fixed or
historical characteristics of an offender, such as offender age, offense history, age at
first offense, and victim characteristics. Conversely, dynamic risk factors are identified
as characteristics that can change over time, such as anger control methods, substance
abuse, and social networks. Dynamic risk factors are divided into two subgroups: stable
and acute. Stable factors should remain relatively unchanged, whereas acute dynamic
factors can change rapidly. Sex-offender recidivism has been associated with stable
dynamic factors such as positive social support, deviant sexual interests, use of alcohol
and illegal substances, and victim access (Hanson & Bussiere, 1998; Hanson & Harris,
2000; 2001). Acute dynamic factors include intoxication and sexual arousal. Research
addressing the predictive utility of dynamic and static risk factors reveals important yet
disparate findings. For example, results of a meta-analysis conducted by Hanson and
Bussiere (1998), found that static risk factors were the best predictors of long-term re-
cidivism. On the other hand, research finds identifying dynamic risk factors most useful
in predicting future violence (Conroy, 2003). Research concerning the ability of dynam-
ic factors to predict sexual recidivism reveals inconsistent findings, with some studies
demonstrating that dynamic factors are good predictors of sexual recidivism while oth-
ers find that dynamic risk factors can predict general criminal recidivism but not sexual
recidivism (Gendreau, Little, & Goggin, 1996; Hanson & Harris, 2000; Hanson, Scott, &
Steffy, 1995; Lindsey, Elliot, & Astell, 2004). Hanson and Harris (2000) found that vic-
tim access, anger, and unwillingness to cooperate with individuals in author-
ity/supervisory positions were the most reliable predictors of recidivism. This assess-
ment was made among the acute factors studied by the researchers, explaining, “most
of the factors that were stable risk factors were also acute risk predictors” (p. 23). Re-
gardless of the label allocated to these factors, assessment of sex-offender recidivism
should include both static and dynamic factors.

Expert Testimony. Although increasing numbers of clinicians are offering testimony
regarding violence-risk assessment, there is considerable debate regarding the accu-
racy of the various methods used to determine potential for risk (see Murray & Thom-
son, 2010 for a review). That said, the methods currently utilized to assess risk include:
clinical opinion; actuarial instruments, which attach a specific statistical weight to each
factor assessing risk; and structured-clinical judgment, which combines the use of as-
sessment tools with clinical judgment (Melton, et al., 2007; Murray & Thomson, 2010;
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Webster, 2002). Each method’s strengths and weaknesses have been thoroughly re-
viewed with respect their ability to assess potential for risk.

Clinical opinion. Clinical-opinion testimony, sometimes known as unstructured-clinical
judgment/opinion, is the evaluation of an individual without the explicit use of risk factors
or other tools. In clinical-opinion testimony, the determination of a defendant’s
dangerousness is made at the discretion of the expert (Dempster, 2003; Hanson, 1998).
According to research (Elbogen & Huss, 2000), the context in which the evaluation is
made may often affect the type of risk factors considered. In terms of the clinical
interview, this suggests a reliance on salient cues (e.g., delusions) when assessing risk
(Quinsey, 1995). Other researchers have found that clinicians base their
recommendations on a history of violence, alcohol use, and level of anger more often
than cues (Menzies & Webster, 1995). Supporters of this assessment method contend
that its greatest strength is the freedom it allows evaluators, who can tailor each
assessment to the individual (Dolan & Doyle, 2000). The clinical-opinion method has
been heavily criticized, however, for such factors as ignoring base-rate data, assigning
too much power to certain factors while ignoring others, the lack of rules or criteria
governing the decision making, susceptibility to attributional errors, poor interrater
reliability, and low accuracy and consistency (Dolan & Doyle, 2000; Grove & Meehl,
1996; Grove, Zald, Lebow, Snitz, & Nelson, 2000; Hanson, 2009; Hanson, 2002;
Krauss, Lieberman, & Olson, 2004). Others have claimed that clinical opinion is no
more accurate than the judgments of intelligent laypersons (Quinsey & Ambtman,
1979).

Actuarial instruments. Actuarial assessment relies on the use of actuarial instruments
in predicting future dangerousness (Hanson, 2002). These instruments evaluate an
offender on a number of static factors, and are then combined into a total score. The
score yields a determination of risk labeled as “low,” “moderate,” or “high” (Douglas &
Skeem, 2005). The guidelines for determining risk are often very specific, offering little
clinical interpretation (Yang, Wong, & Coid, 2010). Actuarial instruments have been
slated as the most cost-effective manner of risk assessment (Beech, Fisher, &
Thornton, 2003). Although actuarial assessments are viewed by some as superior to
clinical opinion (Quinsey, Harris, Rice, & Cormier, 1998), there is still a great deal of
debate over their use in cases involving SVPs. In fact, predominant criticisms include
the inability of actuarial instruments to accurately illustrate a specific individual’'s amount
of risk. Thus, overreliance on actuarial instruments may lead evaluators to ignore other
factors of risk and the failure to provide recommendations for treatment objectives
(Beech, et al., 2003).

Structured-clinical judgment. Structured-clinical-judgment testimony (SCJ), also
referred to as guided-professional-judgment (GPJ) testimony, was developed to
combine the expertise of clinical professionals with particular aspects of actuarial
measures (Lieberman, Krauss, Kyger, & Lehoux, 2007). These judgments are based
on empirically derived risk factors as well as clinical opinion regarding the defendant’s
presentation of these risk factors (Dempster, 2003; Dolan & Doyle, 2000). The Sexual
Violence Risk-20-R (SVR-20-R) (Boer, Hart, Kropp, & Webster, 1997) is the most widely
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used statistical tool utilized in this assessment method. The SVR-20-R measures future
risk potential of sexual offenses and has been found to be one of the few predictive
measures that not only predict future violence, but also sexual recidivism (Dempster &
Hart, 2002). This method allows some freedom in judgment while still adhering to
guidelines that aid in accuracy. Following this method, clinicians examine both static
and dynamic factors, with emphasis on dynamic factors. Risk factors are evaluated with
respect to the individual as opposed to the population of sex offenders (Dempster,
2003; Douglas & Skeem, 2005). Structured-clinical judgment has also been shown to
be accurate and reliable (Dempster, 2003). Recent research finds increasing support
for the structured-clinical-judgment model in assessing risk of violence (Maden, 2005;
Singh, 2008). For example, field data examined on 107 Danish patients five years after
discharge from forensic/psychiatric settings indicate that the structured-professional-
judgment model of risk assessment utilizing the Historical-Clinical-Risk Management-20
scale (HCR-20) had the highest predictive accuracy of violent recidivism for future
violence compared to utilizing the HCR-20 solely in an actuarial manner (Pedersen,
Rasmussen, & Elsass, 2010).

Perceptions of Assessment Testimony

Results of empirical studies investigating the impact of different types of expert
testimony assessing risk of violence have demonstrated less clear-cut findings than
data obtained in the aforementioned field study. For example, in a recent study
investigating the effect of the type of testimony on determinations of future
dangerousness, researchers found higher levels of verdict confidence among
venirepersons exposed to clinical opinion than among those exposed to actuarial
testimony (Krauss, McCabe, & Lieberman, 2011). In addition, contrary to the
researchers’ predictions, rational information processors exposed to clinical testimony
reported greater verdict confidence than those exposed to actuarial testimony.
Experiential processors on the other hand, reported greater verdict confidence after
hearing actuarial testimony than those who heard clinical testimony. In an earlier study
on a sample of undergraduate students, researchers observed this effect in the
predicted direction, however, only after individuals were encouraged to think rationally
(Lieberman, et al., 2007). Namely, participant-jurors instructed to think about the case
rationally were significantly more influenced by actuarial testimony than by clinical and
guided-professional judgment (GPJ) testimony. Alternatively, experiential processors
reported higher levels of perceived defendant dangerousness when exposed to clinical
testimony. However, this effect was seen only for male participants. It was interesting
that, regardless of processing mode, participants did not differentiate between GPJ and
clinical testimony on ratings of dangerousness. This study appears to be the first to
examine the differential effects of clinical-opinion, actuarial, and structured-clinical
judgment testimony on evaluations of SVPs in the context of civil commitment.

Guy and Edens (2003) examined the effect of different types of expert-witness
testimony (clinical-opinion testimony versus actuarial-assessment testimony) and the
expert's assessment of the defendant (no ‘psychopath’ label versus the label of
‘psychopath’) on participants’ perceptions of the defendant's dangerousness in a mock
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SVP commitment hearing. In this study, participants were more likely to believe a
defendant would commit future sexual violence if labeled a high-risk psychopath. This
effect was more pronounced for females than for males. Namely, females were more
likely to favor commitment than males were, particularly when the defendant was
described as a psychopath. It is interesting that the researchers did not observe a
difference between the clinical and actuarial conditions. This finding differed from a
previous study examining differences between clinical and actuarial assessment
testimony in the context of a capital trial (Krauss & Sales, 2001). In this study, clinical-
opinion testimony was perceived as more accurate and more reliable than actuarial
instruments in evaluating future dangerousness. Clinical-opinion testimony was also
rated more favorably among participant-jurors than was actuarial-expert testimony.
Krauss and colleagues (2010) found notable differences in perceptions of aspects of an
SVP trial between a sample of undergraduate students and jury-eligible community
members. Community members were more confident in their decision to commit.
Commitment decisions for this group were also influenced by clinical-opinion testimony
compared to actuarial testimony. Students, on other hand, were influenced more by
actuarial testimony than by clinical testimony, which the researchers attributed to the
rational cognitive processing style of students.

In 2006, Guy and Edens examined the role of victim type in the context of an SVP trial.
In two separate sexual-assault scenarios, the researchers manipulated the age of the
female victim as being 8 or 10 years old or 20 or 27 years old. In addition, they
examined the effect that the type of testimony (clinical opinion versus actuarial
testimony) and the presence of the “psychopath” label had on participants’ assessment.
Results indicated that, regardless of the type of testimony, participants overwhelmingly
decided in favor of commitment in the child-victim condition. This finding was consistent
for both male and female participants. In light of this finding, the researchers suggest
future studies examine other aspects of a sexual-assault scenario (e.g., victim gender,
level of seriousness of assault).

Attribution and Decision Making

Attribution theory. Attribution theory examines the relation between individuals’
thoughts and behaviors and their interpretation of surrounding events (Heider, 1958).
Accordingly, attribution theory has offered a new perspective in understanding research
in the legal/forensic decision-making context. Specifically, results of studies
investigating the role of attribution in this context have increased awareness of the
importance of individual difference characteristics in the legal/forensic arena. Early
research in this area uncovered a relationship between internal attributions and parole
decisions (Carroll, 1978). In this study, the researcher found that parole-board
decisions were significantly more influenced by attributions based on the parolee’s
internal characteristics than by case-specific factors. In a follow-up study, the
researcher found that members of a parole board were less likely to grant parole to
offenders whose crimes were attributed to internal factors than to external factors
(Carroll, 1979). Supporting this finding, Cullen, Clark, Cullen, and Mathers (1985)
demonstrated that individuals were more likely to favor rehabilitation over punishment if
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an offender's crimes were linked to external factors rather than to internal attributions.
In a later study, researchers found a strong relationship among causal attributions, juror
attitudes, and sentencing decisions (Carroll, Perkowitz, Lurigio, & Weaver, 1987).
Results indicated that participants assigning internal attributions to verdicts of guilt also
assigned harsher sentences than did participants allocating external attributions to guilty
verdicts. A recent study addressed attribution as a key moderator in understanding
decision making in the context of a hate crime (Cramer, Chandler, & Wakeman, 2010).
These researchers found a relation between blame attribution and punitiveness in a
series of studies addressing perceptions of sexually oriented hate crimes with greater
victim blame associated with less punitive punishment for the defendant. When
examining mock-jury deliberations in a capital case involving child abuse, Stevenson,
Bottoms, and Diamond (2010) found participant-jurors’ use of stable attributions to
conceptualize the defendant’s behavior strongly indicative of pro-prosecution sentiment.
Lupfer, Cohen, Bernard, Smalley, and Schipperman (1985) found similar results in the
context of a civil trial. In this study, anti-plaintiff bias appeared to be guided by
perceptions of negative stereotypes and hostile intentions rather than stable attributions.

Attributional complexity. In 1986, researchers conceptualized the construct of
attributional complexity (Fletcher, et al., 1986). They reasoned that individuals differ
both in their preference for how to explain behavior and in their motivation to do so.
These differences are the result of how we respond to and evaluate information as a
function of our attributional schemata, with some individuals organizing and interpreting
stimuli at a higher, more detailed level than others. To measure this concept of
“attributional complexity” Fletcher and colleagues (1986) created the Attributional
Complexity Scale (ACS). The 28-item scale assesses attributional complexity across
seven factors or constructs:

* level of interest/motivation

» preference for complex rather than simple explanations

* presence of metacognition concerning explanations

* behavior as a function of interaction with others

* tendency to infer abstract/complex internal attributions

* tendency to infer contemporary external attributions

* tendency to infer external causes from past experiences.
The idea is that individuals who are more (less) complex on one “attributional
dimension” will be more (less) complex on the other dimensions (p. 876-877).

Research has demonstrated that individual differences in attributional complexity
influence judgments and decision-making. For example, high levels of AC have been
found to be associated with high levels of perspective taking and empathic concern
(Joireman, 2004). Alternatively, low levels of AC have been related to endorsing
punitive rather than rehabilitation models as well as perceptions of subtle racism (Reid
& Foels, 2010; Tam, Au, & Leung, 2008). In addition, individuals with relatively complex
attributional schemata have been found to spend a considerable amount of time
reflecting on more cognitively challenging problems rather than on less challenging
ones (Fletcher, Rosanowski, Rhodes, & Lange, 1992). High AC individuals also use
this reflection time wisely—forming more accurate judgments not only in solving
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complex discrimination tasks but also in accurately determining the personality
characteristics of others (Fletcher, Reeder, & Bull, 1990). Finally, attributionally
complex individuals are selective regarding the criteria they use to form attributions.
They select not only more information but also more useful information in analyzing
causal attributions than attributionally simple individuals do (Murphy, 1994).

Attributional complexity has also been shown to influence various aspects of legal
decision-making. In the context of a simulated armed robbery, Pope and Meyer (1999)
found that attributionally complex jurors were significantly more likely to consider
external factors for the defendant’s behavior than attributionally simple jurors were. In
addition, Pope and Meyer found gender differences with respect to such measures as
verdict, confidence, and witness credibility. Compared to females, male participants
were significantly more likely to find the defendant guilty, report more confidence in their
verdict preference, and view the eyewitness as more credible. It is interesting that
these researchers included an attributionally average group in addition to high and low
AC groups. While results indicated this group’s tendency to interpret the evidence in
much the same manner as the high AC group, they appeared to distinguish themselves
as a separate group based on the seven subscales of the ACS. In a rather interesting
experimental setting, Lassiter and colleagues (2005) examined the moderating effects
of AC on susceptibility to camera perspective bias in the context of a videotaped
“confession. Although they observed differences? in verdict as a function of attributional
complexity, attributionally simple and attributionally complex participants did not differ
with respect to their assessments of the voluntariness of a confession as measured by
camera perspective. The authors account for this finding by suggesting a different type
of information processing involved in assessing camera perspective bias compared to
verdict determinations. Nonetheless, this study as well as others provides important
insights into the moderating effects of attributional complexity in a broad range of legal
and clinical circumstances.

The Present Study

Currently, only one study has empirically examined perceptions of the relative efficacy
of clinical-opinion, actuarial, and guided-professional judgment (GPJ) expert testimony
in the context of future dangerousness and civil commitment (Lieberman, et al., 2007).
In that study, researchers found that perceptions of clinical opinion and GPJ testimony
generally did not differ.> Considering the importance of determining the most efficient
form of expert testimony in civil-commitment hearings of SVPs, more research needs to
be conducted in this area. That said, the current study examines the influence of
differing types of expert testimony* on perceptions of future dangerousness and need
for confinement in a SVP civil-commitment hearing in which the defendant is considered
a moderate risk for recidivism amidst charges of voyeurism, sexual assault, and
breaking and entering. In addition, we were interested in the moderating effects of

2 Differences reported by researchers as nearly significant: p = .08 (p. 31).

® Differences were observed as a function of cognitive processing mode (rational v. experiential).

* Modeled after Lieberman, et al., (2007)—clinical-opinion, actuarial assessment, and guided-professional
judgment.
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attributional complexity on perceptions of risk potential. An empirical examination of the
combined effects of different types of expert testimony and attributional complexity in
this context has the potential to offer more specific insights into how individual
differences in attributional schemata contribute to our understanding of perceptions of
SVPs. In view of the research demonstrating that individuals with complex attributional
schemata are more efficient information processors than those with relatively simple
schemata, we examined how individual differences in AC influenced participants’ use of
expert testimony when evaluating the defendant as well as case facts. Within this
paradigm, we also varied victim type as female adult victim versus minor victim.
Previous research examining the role of victim type in the context of a SVP trial found
that, regardless of type of testimony, participants overwhelmingly decided in favor of
commitment in the child-victim condition (Guy & Edens, 2006). In light of this finding,
the researchers suggest that future studies examine other aspects of a sexual-assault
scenario (e.g., victim gender, level of seriousness of assault). As a result, we decided
to gauge level of seriousness of sexual assault by having the defendant hold the victim
(adult and minor) at knifepoint. Finally, we explored the role of participant gender
considering the recent emergence of this variable as an important factor in studies
examining perceptions of dangerousness (Foels & Reid, 2010; Guy & Edens, 2006;
2003; Lieberman et al., 2007).

Accordingly, in a 2 (Victim Type: Adult v. Minor) x 3 (Expert Testimony: Structured-
Clinical Judgment v. Clinical v. Actuarial) between-subjects design, the current study
investigated (1) participant-jurors’ preference for structured-clinical-judgment testimony
over clinical opinion and actuarial testimony when determining need for treatment and
future dangerousness in an SVP trial, (2) the moderating effects, if any, of attributional
complexity on perceptions of the defendant, (3) the role of victim type in perceptions of
the defendant, and (4) whether and to what extent gender differences exist in
determinations of need for treatment and future dangerousness.

Method
Participants

Two hundred forty-five undergraduate students participated as part of a course
requirement or for extra credit (88 men, 157 women). Participants were at least 18
years of age, registered voters, and predominantly Caucasian (91%).

Materials and Procedure

Pre-Trial Materials. Prior to administering the stimulus materials, participants
responded to items assessing basic demographic information (age, gender, class year,
ethnicity, and jury eligibility). In addition, they completed the 28-item Attributional
Complexity Scale (Fletcher et al., 1986). After completing these items, and prior to
reading the expert testimony in the case, participants read one of two 400-word
summaries describing events leading to the defendant’'s arrest. See Appendix for
summary of case facts. All participants then read a one-sentence explanation of state
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law (Massachusetts) allowing for the confinement of sexually dangerous persons
beyond their prison terms in a clinical institution.

Trial Materials. Participants then read one of three trial transcripts of the direct and
cross-examination of expert testimony (clinical opinion v. structured-clinical judgment v.
actuarial). The following aspects of the expert testimony remained constant across all
experimental scenarios: (1) expert’'s background, experience, and education, (2)
description of the offender as having a “moderate risk” of re-offending, and (3)
discussion of the likelihood of the defendant re-offending and being a continuing danger
to society.

Structured-Clinical Judgment (SCJ). In the structured-clinical-judgment condition, the
expert utilized the SVR-20-R® in characterizing the offender’s potential for future risk.
The expert identified static factors including relationship problems, employment
problems, and factors involving the defendant’s crimes. Dynamic factors included
interpersonal issues and sexual deviancy. Clinical-risk factors included minimizing the
consequences of his actions to the victim, lack of long-term plans, and resistance to
treatment, also emphasizing that the presence of these factors increases the likelihood
of recidivism. In his testimony, the expert stated that he had reviewed the defendant’s
criminal and medical records. He also stated that he had held two two-hour interviews
with the defendant at the prison

Actuarial. In the actuarial condition, the expert utilized the Static-2002° as the
foundation for his opinion of the defendant. He described the instrument as a reliable
and valid measure assessing recidivism based on risk factors. He indicated the
defendant scored “4,” earning one point each for the following: conviction for a prior sex
offense, non-contact prior sexual offense, breaking and entering during the crime, and
assault on an unrelated victim, stating the defendant “has a 26% chance of recidivating
in the next five years, increasing to 31% after ten years and 36% after fifteen years.”

Clinical Opinion. In the clinical-opinion condition, the expert relied on a series of
interviews with the defendant. The interviews consisted of discussion of the defendant’s
social history, the events of the crimes, and his thoughts and feelings. He discussed
the defendant’s deviant sexual fantasies and attachments, stating that he specifically
received and acted upon sexual thrills from stalking unsuspecting women. The expert

® The SVR-20-R consists of a checklist of twenty items categorized as: psychosocial adjustment, sexual
offenses and future plans. Each item is assessed on a 3-point scale from 0 to 2 (Boer, et al, 1997).

® The Static-2002 actuarial instrument (Hanson & Thornton, 2003) has recently replaced the widely
accepted Static-99 (Hanson & Thornton, 1999). The goal of the revised scale was to develop a reliable
assessment of risk in predicting sexual recidivism. The variables chosen for the scale were a function of
factors associated with sex-offense recidivism presented in research findings (e.g., Hanson & Bussiére,
1998). The 13 items represent the following five categories: age at release, sex offense history, deviant
sexual interests, availability of victims, general criminality with higher scores indicative of greater risk.
Research with the Static-2002 has demonstrated moderate to high accuracy with respect to its predictive
ability (Hanson & Morton-Bourgon, 2009). Research has also reported moderate-to-high interrater
reliability (Langton, Barbaree, Hansen, Harkins, & Peacock, 2007).
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also described the defendant as possessing poor skills in developing interpersonal
relationships, showing little understanding for the assault on the victim, failing to
appreciate the damage caused by such an attack, frequently finding excuses for his
actions.

Cross-examination. The cross-examination by the defense attorney illustrated the
common drawbacks of each type of testimony. Specifically, in the cross-examination of
actuarial testimony, the expert was questioned on the predictive ability of the Static-
2002 with respect to re-offending and the instrument’s inability to consider specific
dynamic factors related to recidivism. In the cross-examination of the structured-
clinical-opinion testimony, the expert was questioned on several factors related to
psychosocial behaviors and sexual offenses not present in the defendant (e.g., mental
illness, suicidal and/or homicidal tendencies, anti-social behavior, substance abuse
problems). Other factors included multiple victims, violence, and increase of frequency
and severity of sex offenses. Finally, the cross-examination of the clinical-opinion
expert questioned the prediction accuracy considering the relatively few interviews
conducted with the defendant.

Transcripts ranged in length from 1,200 to 1,400 words, depending on testimony. After
reading the requisite testimony, all participants read the following definition of Sexually
Dangerous Persons taken from the Massachusetts statute:

Sexually dangerous person—any person who has been (i) convicted of or
adjudicated as a delinquent juvenile or youthful offender by reason of a
sexual offense and who suffers from a mental abnormality or personality
disorder which makes the person likely to engage in sexual offenses if not
confined to a secure facility; (ii) charged with a sexual offense and was
determined to be incompetent to stand trial and who suffers from a mental
abnormality or personality disorder which makes such person likely to
engage in sexual offenses if not confined to a secure facility; or (iii)
previously adjudicated as such by a court of the Commonwealth and
whose misconduct in sexual matters indicates a general lack of power to
control his sexual impulses, as evidenced by repetitive or compulsive
sexual misconduct by either violence against any victim, or aggression
against any victim under the age of 16 years, and who, as a result, is likely
to attack or otherwise inflict injury on such victims because of his
uncontrolled or uncontrollable desires (Mass. Gen Law., Title 17, Chap
123. Section 1).

Post-Trial Materials. At the completion of the trial stage, participants completed two
primary items of interest: The first item measured participants’ belief that the defendant
should be placed in a clinical facility after serving his sentence. The second measured
participants’ belief that 