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Legislative Reform of the State Secrets
Privilege

Robert M. Chesney”

Few issues more directly implicate the tension between the
rights of the individual and the government’s interest in.
preserving national security than the state secrets privilege. This
has long been true, but in recent years the use of the privilege in
connection with high-profile litigation arising out of post-9/11
events and policies—most notably the activities within the United
States of the National Security Agency and the Central
Intelligence Agency’s rendition program—has generated an
unprecedented level of controversy, as reflected in litigation,! in
the media,? in the work of interest groups,® and in legal

* Associate Professor, Wake Forest University School of Law. I wish to thank
Peter Margulies, David Logan, and the other symposium participants for
their thought-provoking comments and questions. A modified version of this
essay also appears as written testimony before the Senate Judiciary
Committee in connection with a hearing held on February 13, 2008, titled
“Examining the State Secrets Privilege: Preserving National Security While
Protecting Accountability.”

1. See, e.g., Hepting v. AT&T Corp., 439 F. Supp. 2d 974 (N.D. Cal.
2006) (denying motion to dismiss suit relating to NSA activity on state
secrets grounds); El-Masri v. United States, 479 F.3d 296 (4th Cir. 2007)
(affirming dismissal of rendition lawsuit on state secrets grounds).

2. Various newspapers have criticized the use of the privilege by the
Bush administration. See, e.g., Ben Wizner, Shielded by Secrecy, L.A. TIMES,
Feb. 14, 2008, at A25; Editorial, Balance of Powers, S.F. CHRON., Feb. 3, 2008,
at E6; Editorial, Secrets and Rights, N.Y. TIMES, Feb. 2, 2008, at A18.

3. See, e.g., The Constitution Project, Reforming the State Secrets
Privilege (May 31, 2007), http://www.constitutionproject.org/pdf/Reforming_
the_State_Secrets_Privilege_Statement.pdf; Robert E. Stein, Section of
Individual Rights and Responsibilities Association of the Bar of the City of
New York: Report to the House of Delegates, 2007 A.B.A. REVISED REPORT
116A, auvailable at http://fas.org/sgp/jud/statesec/aba081307.pdf.
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scholarship.# This controversy has spurred interest in the
prospects for legislative reform of the privilege, culminating
recently in the introduction of the State Secrets Protection Act
(SSPA), a bill that would both codify and reform key aspects of the
privilege.?

The SSPA warrants attention both for narrow reasons
relating to the privilege itself, and broad reasons relating more
generally to the theory and practice of separation of powers. From
the narrow perspective of the state secrets privilege, the SSPA
would introduce a number of significant changes to current
practice, including limitations on the government’s ability to
justify its assertion of the privilege through ex parte submissions
and its ability to obtain dismissal at the pleading stage of suits
implicating state secrets. From the broader perspective of the
constitutional separation of powers, the SSPA raises difficult
questions concerning the power of Congress to legislate
substantive and procedural rules governing the disclosure of
information relating to national security and diplomacy, and the
degree of deference, if any, that judges should give to executive
officials in connection with factual assertions relating to such
topics.

I do not propose to resolve all of these issues in this essay. I
do hope, however, to enrich the ongoing debate by distinguishing
that which should be controversial in the SSPA from that which
should not be, by proposing less problematic solutions in a few
instances, and by highlighting the relationship of these somewhat
technical questions to broad background considerations of
constitutional structure.

4. See, e.g., Robert M. Chesney, State Secrets and the Limits of National
Security Litigation, 75 GEO. WASH. L. REV. 1249, 1249-50 (2007); Carrie
Newton Lyons, The State Secrets Priviléege: Expanding Its Scope Through
Government Misuse, 11 LEWIS & CLARK L. REV. 99 (2007); Amanda Frost, The
States Secrets Privilege and Separation of Powers, 75 FORDHAM L. REv, 1931
(2007); William G. Weaver & Robert M. Pallitto, State Secrets and Executive
Power, 120 POL. ScI. Q. 85 (2005); Louls FISHER, IN THE NAME OF NATIONAL
SECURITY: UNCHECKED PRESIDENTIAL POWER AND THE REYNOLDS CASE 212, 245
(20086).

5. See State Secrets Protection Act, S. 2533, 110th Cong. (2008).
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I. A THUMBNAIL SKETCH OF THE PRIVILEGE IN CONTEXT WITH RECENT
DEBATES

The privilege emerged gradually in U.S. jurisprudence during
the 1800s, reaching maturity only after the Supreme Court
acknowledged, elaborated, and applied it in its 1953 decision
United States v. Reynolds.® In its modern form, the privilege
attaches when two conditions are met. It must be asserted with
the requisite formalities,” and a judge must be persuaded by the
government’s assertion that disclosure of the information at issue
would pose a reasonable risk of harm to national security or
diplomacy.® In making that determination, the judge typically
considers classified affidavits filed by the government on an ex
parte basis.? In those cases in which the privilege is asserted with
respect to a particular document or item, the courts often will also
examine that item itself on an ex parte basis (though Reynolds
itself discourages courts from doing this when it can be avoided).'?

6. 345U.S.1(1953). For an overview of the origins and evolution of the
privilege, see Chesney, supra note 4.

7. The privilege can only be asserted by the head of the executive
department charged with responsibility for the information in question, who
must undertake a personal review of the matter at issue. See Reynolds, 345
U.S. at 7-8.

8. See id. at 8-10. In the petitioner’s brief in Reynolds, the government
had advanced the view that the government official’s invocation of the
privilege should be binding upon the court, citing an array of separation of
powers arguments boiling down to a claim of exclusive executive authority
under Article IT with respect to national security and diplomatic matters. See
Brief for the Petitioner at 15-16, Reynolds, 345 U.S. 1 (No. 21), 1952 WL
82378 (“Our position is that under the doctrine of separation of powers and
under the statute implementing this doctrine the courts have no power to
compel the heads of the executive departments to produce such documents . .
. ."). The court in Reynolds concluded, however, that “[jludicial control over
the evidence in a case cannot be abdicated to the caprice of executive officers.”
Reynolds, 345 U.S. at 9-10. And while it is true that elsewhere in the opinion
the court stated that the government’s position had “constitutional overtones
which we find it unnecessary to pass upon,” id. at 6, the conclusion the court
actually reached regarding the role of the judge in adjudicating an assertion
of the privilege nonetheless implicitly rejects the claim that judges
constitutionally are bound to accept executive conclusions with respect to the
harm that public disclosure might cause in a given case. See id. at 7-8.

9. See Chesney, supra note 4, at 1306.

10. See Reynolds, 345 U.S. at 10-11. The Supreme Court in Reynolds was
dealing with a tort suit brought by widows whose husbands had died during
the crash of an Air Force B-29 that had been engaged in a flight to test
classified radar equipment. Id. at 2-3. The privilege issue arose when the
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Notably, the privilege is absolute rather than qualified and thus,
once it attaches, it cannot be overcome.!!

In some contexts application of the privilege merely tends to
limit discovery, as occurred in Reynolds itself.}? In such cases, the
significance of the privilege is relatively limited; it functions as a
ground for resisting discovery requests, permitting the suit to
continue on the basis of the non-privileged evidence that may be
available to the parties. In other contexts, however, the privilege
can be fatal to the litigation, as where the “very subject matter” of
the litigation itself constitutes privileged information or litigation
of the case otherwise necessitates disclosure of such information.!3
The El-Masri extraordinary rendition lawsuit, for example, was
dismissed on this basis.!4

As noted above, post-9/11 invocations of the privilege have
generated considerable controversy.!® By and large, criticisms of
the privilege tend to fall under either or both of two headings.
First, some contend that that the Bush administration elects to
resort to the privilege significantly more frequently than did its
predecessors.!® Framed in its most persuasive terms, this is a
harmful development not just because it forces more individual
litigants to suffer injustice in the name of the greater good, but
also because it tends to shield a greater swath of executive branch
conduct from judicial review and, hence, from democratic
accountability. Second, some contend that apart from numbers,
the Bush administration has used the privilege in a qualitatively
different way than its predecessors, invoking it as grounds for
dismissal at the pleading stage irrespective of whether the
plaintiff ever would require discovery of protected information

widows sought production of the Air Force’s post-accident investigative
report. Id. at 3. Ultimately, the Supreme Court held that there was no need
to review the report itself to reach the conclusion that public disclosure of the
details of the radar equipment would be harmful to national security. See id.
at 10-11. Many years later it was revealed, however, that the report did not
actually contain details relating to the radar equipment in the first place.
See FISHER, supra note 4, passim.

11. See, e.g., El-Masri v. United States, 479 F.3d 296, 306 (4th Cir. 2007).

12. See Reynolds, 345 U.S. at 10.

13. Seeid. at 11 (citing Totten v. United States, 92 U.S. 105, 107 (1875)).

14. See, e.g., El-Masri, 479 F.3d at 306.

15. See supra notes 2-5 and accompanying text.

16. See supra notes 2-5 and accompanying text.
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from the government in order to maintain his or her suit.}” Again,
the cost is framed in terms both of the burden on individual
litigants and society’s interest in ensuring that the judiciary is
available to check unlawful executive branch conduct.'®

I addressed both lines of argument in an earlier article,
reaching conclusions unlikely to please either the administration
or its critics.!® On one hand, I concluded that the quantitative
and qualitative critiques are mistaken insofar as they attribute
the harms associated with the privilege to the Bush
administration in particular.?’ Quantitative criticisms—that is,
claims that the Bush administration has misused the privilege by
invoking it with greater frequency than in the past—are
misguided primarily because the number of suits potentially
implicating the privilege vary from year to year, and thus there is
no reason to expect the number of invocations to remain constant,
or even relatively so, over time.?! Qualitative claims—that is,
claims that the Bush administration is attempting to use the
privilege in unprecedented contexts or in search of unprecedented
forms of relief—also do not withstand scrutiny.?? The fact of the
matter is that the privilege has had a similarly harsh impact on
litigants for decades.?3

On the other hand, I also recognized that cautious legislative
reform might be possible and appropriate in this area, particularly
in light of the rule of law and democratic accountability issues
bound up in some uses of the privilege.? “To say that the
privilege has long been with us and has long been harsh is not to
say . . . that it is desirable to continue with the status quo.”?® The

17. See supra notes 2-5 and accompanying text.

18. See, e.g., Frost, supra note 4.

19. See Chesney, supra note 4, at 1301-07.

20. Seeid. at 1307.

21. We also have no way of knowing with confidence how many privilege
invocations actually occurred in any given year, under this administration or
its predecessors. Many invocations do ultimately result in published judicial
opinions, but not all do so. Numerical claims therefore have to be taken with
a rather large grain of salt. I say that advisedly, having provided in my own
article a table identifying all of the published opinions adjudicating state
secrets claims between 1954 and 2006. See id. at 1315-32.

22. Seeid. at 1306-07.

23. Seeid.

24. Seeid. at 1308.

25. Id.
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real question, then, is how to craft reforms that will improve the
lot of meritorious litigants and enhance compliance with the rule
of law while simultaneously preserving legitimate national
security and diplomatic interests.

II. THE SCOPE OF CONGRESSIONAL POWER TO REFORM THE PRIVILEGE

Before examining the particular ways in which the SSPA
seeks to achieve the aforementioned goals, it is worth pausing to
ask whether there are limits to the power of Congress to reform
the state secrets privilege.

Everyone agrees that there is a state secrets privilege, but
there is sharp disagreement with respect to its actual nature.
Those who favor reform tend to describe it as a mere evidentiary
rule adopted by judges through the common law process, a
conclusion suggesting plenary legislative power to amend or even
eliminate the privilege.2®6 From this perspective, the question of
legislative authority in this context is merely an extension of the
well-settled principle that Congress has “power under Article I,
Section 8 and Article III, Section 2 of the U.S. Constitution to
prescribe regulations concerning the taking of evidence in the
federal courts.”??

Others take the view that the privilege is not mere common
law creation, but instead a constitutionally-required doctrine
emanating from Article II, with the consequence that Congress
either cannot modify the privilege or at least is significantly
constrained in doing s0.2% In this account, “the privilege is rooted

26. See, e.g., State Secrets Privilege: Rep. Jerrold Nadler Holds a Hearing
on Reform of the State Secrets Privilege Before the Subcomm. on the
Constitution, Civil Rights, and Civil Liberties of the H. Comm. on the
Judiciary, 110th Cong. 10 (2008) (statement of Kevin S. Bankston) (“The
state secrets privilege is an evidentiary privilege . . . well established in the
law of evidence, not in Constitutional law . . . it is well within Congress’s
prerogative to reform the common law of evidence by statute.”) (internal
quotation marks omitted).

27. State Secrets Privilege: Rep. Jerrold Nadler Holds a Hearing on
Reform of the State Secrets Privilege Before the Subcomm. on the Constitution,
Civil Rights, and Civil Liberties of the H. Comm. on the Judiciary, 110th
Cong. 10 (2008) (statement of Hon. Patricia M. Wald).

28. See State Secrets Privilege: Rep. Jerrold Nadler Holds a Hearing on
Reform of the State Secrets Privilege Before the Subcomm. on the Constitution,
Civil Rights, and Civil Liberties of the H. Comm. on the Judiciary, 110th
Cong. 10 (2008) (statement of Patrick F. Philbin).
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in the constitutional authority of the President as Commander in
Chief and representative of the Nation in foreign affairs to protect
the national security of the United States,”? and “is not merely a
common law evidentiary privilege subject to plenary regulation by
Congress.”30

The Dbest explanation, arguably, incorporates both
perspectives. As a historical matter, there is little doubt that the
privilege emerged as a common law evidentiary rule, very much as
did the attorney-client privilege and similar rules that function to
exclude from litigation otherwise-relevant information in order to
serve a higher public purpose.?! It does not follow, however, that
the privilege has no constitutionally-required aspect. In at least
some circumstances, for example, the state secrets privilege
conceptually overlaps with executive privilege—a doctrine
explicitly derived from constitutional considerations.?? And
although executive privilege is merely a qualified rather than an
absolute privilege in most contexts, the Supreme Court did go out
of its way in United States v. Nixon to raise the possibility that the
answer might differ with respect to an assertion of executive
privilege pertaining to military or diplomatic secrets.??

In any event, let us assume for the sake of argument that the
state secrets privilege serves constitutionally-protected values

29. State Secrets Privilege: Rep. Jerrold Nadler Holds a Hearing on
Reform of the State Secrets Privilege Before the Subcomm. on the Constitution,
Civil Rights, and Civil Liberties of the H. Comm. on the Judiciary, 110th
Cong. 10 (2008) (statement of Hon. Patricia M. Wald).

30. Id.

31. For an account of the emergence of the privilege, highlighting the role
that influential treatise writers played in constructing and spreading
awareness of the concept in the 1800s, see Chesney, supra note 4, at 1270-80.
For a different perspective, one that emphasizes the British experience with a
comparable doctrine, see William G. Weaver & Danielle Escontrias, Origins
of the State Secrets Privilege (on file with author), available at http://
works.bepress.com/william_weaver/1/.

32. See, e.g., United States v. Nixon, 418 U.S. 683, 705-13 (1974);
Attorney General Janet Reno, Memorandum for the President: Assertion of
Executive Privilege for Documents Concerning Conduct of Foreign Affairs
with Respect to Haiti (Sep. 20, 1996), available at http://fwww.usdoj.gov
/olc/haitipot.htm; Morton Rosenberg, CRS Report for Congress: Presidential
Claims of Executive Privilege: History, Law, Practice and Recent
Developments (Sep. 17, 2007), at 1, available at http://fas.org/sgp/crs/secrecy
/RL30319.pdf.

33. 418 U.S. at 706, 710.
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relating to the executive branch’s national security and diplomatic
functions. Would it follow that Congress is disabled from
regulating in this area? It is not obvious that it would. Indeed,
some forms of regulation would seem clearly to remain within the
control of Congress in the exercise of the authorities mentioned
above, even if other forms of legislation might prove more
controversial. The key is to distinguish between legislation
regulating the process by which privilege assertions are to be
adjudicated, and legislation that functions to override or waive the
privilege itself.

At a minimum, Congress should have authority to regulate
the process through which assertions of the privilege are
adjudicated. This would include, for example, the power to codify
prerequisites to the assertion of the privilege (such as the
Reynolds requirement that the privilege be invoked by the head of
the relevant department based on personal consideration of the
matter)3* or to require particular procedures to be followed by the
court in the course of resolving the government’s invocation.
Whether Congress should be able to override the privilege once it
attaches—for example, by compelling the executive branch to
choose between conceding liability in civil litigation and disclosure
of privileged information in a public setting—is far less clear. That
question may be academic, however, at least so far as the SSPA is
concerned. A close review of the bill suggests that most if not all
of its provisions are best viewed as process regulations.

It does not follow, of course, that all the changes contemplated
in the SSPA are wise. On the contrary, there are at least a few
elements in the bill that go too far in seeking to ameliorate the
impact of the privilege. Congress may have the authority to adopt
these measures notwithstanding the competing constitutional
values involved, but it is advisable to emphasize less-intrusive
reform options whenever possible.

II1. THE SSPA IN COMPARISON TO THE STATUS QUO

Perhaps the best way to come to grips with the SSPA is to
compare its provisions to current practices relating to the
privilege, with an eye towards distinguishing that which is mere
codification of the status quo from that which constitutes a

34. United States v. Reynolds, 345 U.S. 1, 8 (1953).
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substantial change. It helps, moreover, to conduct this
comparison in a way that corresponds to the conceptual sequence
of questions a judge must resolve when confronted with an
invocation of the privilege. This approach demonstrates that a
substantial part of the SSPA merely codifies practices that either
are required or at least are common under the status quo, and
should not be objectionable now. That said, there are a few
aspects of the legislation that constitute significant breaks with
current practice. Those provisions warrant more careful
consideration. In a few instances, there are alternative
approaches that might strike a better—and more sustainable—
balance among the competing equities.

A. The Formalities of Invoking the Privilege

The threshold question in any state secrets privilege scenario
is whether the privilege has been invoked with the requisite
formalities. In theory, such requirements serve to reduce the risk
that the privilege will be invoked gratuitously. The SSPA does not
introduce any significant innovations under this heading, but
rather codifies existing practice.

Under the SSPA, “the United States shall provide the court
with an affidavit signed by the head of the executive branch
agency with responsibility for, and control over, the state secrets
involved explaining the factual basis for the claim of privilege.”3®
This closely tracks current practice. Reynolds requires a “formal
claim of privilege, lodged by the head of the department which has
control over the matter, after actual personal consideration by
that officer.”3® Both the SSPA and current practice, moreover,
limit invocation of the privilege to the United States.3”

B. The Substantive Test for Application of the Privilege

The substantive scope of the state secrets privilege is a
function of three variables: subject matter, magnitude of harm
that might follow from public disclosure, and the degree of risk
that such harm might be realized. Though there is room for

35. See State Secrets Protection Act, S. 2533, 110th Cong. § 4054(b)
(2008).

36. Reynolds, 345 U.S. at 7-8.

37. Compare S. 2533, § 4054(a) with Reynolds, 345 U.S. at 7.
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disagreement on this point, the best view is that the SSPA does
not depart significantly from the status quo with respect to any of
these three variables.

Consider first the question of subject matter. Under the
SSPA, information must relate to “national defense or foreign
relations” in order to qualify for privilege.3®8 The status quo at
least arguably encompasses a similar range of topics.3?

The next question is whether the SSPA tracks the status quo
with respect to the magnitude of harm that might follow from
public disclosure of the information in question. The SSPA frames
the inquiry in terms of “significant harm.”*® There is no
comparable terminology in Reynolds, nor has any standard
terminology on this question of calibration emerged in that case’s
progeny. Nonetheless, it is difficult to view the “significant harm”
standard as a meaningful change from the status quo. Reynolds
itself admonished that the privilege was “not to be lightly
invoked,”! implying that de minimus harms should not come
within its scope.

The third issue under this heading concerns the probability
that disclosure of the information actually will precipitate the
feared harm. Under both the status quo and the SSPA, that
variable is framed in terms of “reasonable” risk.4?

38. State Secrets Protection Act, S. 2533, § 4051.

39. See Chesney, supra note 4, at 1315-32 (specifying nature of
information at issue in published state secrets adjudications between 1954
and 2006).

40. State Secrets Protection Act, S. 2533, § 4051.

41. Reynolds, 345U.S. at 7.

42. State Secrets Protection Act, S. 2533, § 4051 (“[TJhe term °‘state
secrets’ refers to any information that, if disclosed publicly, would be
reasonably likely to cause significant harm to the national defense or foreign
relations of the United States.”) (emphasis added). Reynolds actually is vague
with respect to the question of how strong the likelihood of harm from
disclosure must be (most of its discussion of risk concerns the distinct
question of whether and when judges should personally examine allegedly
privileged documents en route to making a decision on the privilege), but
courts nonetheless appear to understand Reynolds to require a reasonable-
risk standard. See, e.g., El-Masri v. United States, 479 F.3d 296, 302 (4th
Cir. 2007).
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C. Authority to Decide Whether the Privilege Attaches: The Role
of the Judge and the Question of Deference

In its brief to the Supreme Court in Reynolds, the government
had contended, that “the power of determination is the Secretary’s
alone.”® That is to say, the government argued that courts
cannot and should not second-guess the determination of the
relevant executive branch official that disclosure of the
information in question would be harmful.** Among other things,
the government reasoned that executive officials are far better
situated than judges to assess the probable consequences of a
disclosure.# On the other hand, unchecked authority to assert
the privilege naturally would give rise to assert the privilege in
circumstances where the substantive standard is not met, whether
out of an excess of caution or even as a shield for misfeasance.
The Supreme Court ultimately gave greater weight to that
offsetting concern, holding in Reynolds that “[jludicial control over
the evidence in the case cannot be abdicated to the caprice of
executive officers,” and insisting that the judge have the final say
with respect to whether the privilege attaches.*6

This general principle is no longer seriously contested, but the
relative authority of the judge and the executive branch
nonetheless continues to be a matter of controversy because of
lingering questions regarding how much deference the judge
should give to the executive’s claim, even if the claim is not
strictly binding.” In El-Masri, for example, the Fourth Circuit
concluded that the “court is obliged to accord the ‘utmost
deference’ to the responsibilities of the executive branch” when
determining the harm that might follow from a disclosure.*® Such
deference was owed both “for constitutional reasons” and for
“practical ones: the Executive and the intelligence agencies under

43. See Brief for the Petitioner, supra note 8, at 47.

44. Seeid.

45. See id. (stating that the government’s position rests in part “on
reasons of policy arising from the fact that the department head alone is truly
qualified and in a position to make the determination”).

46. Reynolds, 345 U.S. at 9-10.

47. See, e.g., El-Masri v. United States, 479 F.3d 296, 305 (4th Cir. 2007)
(“The Executive bears the burden of satisfying a reviewing court that the
Reynolds reasonable-danger standard is met.”).

48. Id. (quoting U.S. v. Nixon, 418 U.S. 683, 710 (1974)).
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his control occupy a position superior to that of the courts in
evaluating the consequences of a release of sensitive
information.”*®  Similarly, the Ninth Circuit stated in Al-
Haramain that it “acknowledge[d] the need to defer to the
Executive on matters of foreign policy and national security and
surely cannot legitimately find ourselves second guessing the
Executive in this arena.”®® In light of such statements, some
might argue that judges have final authority to determine the
applicability of the privilege only in formal terms, while the
mechanism of deference shifts that authority back to the executive
branch in practical terms.

The SSPA codifies the status quo insofar as it plainly
contemplates that the judge shall have the ultimate responsibility
for determining whether the privilege should attach.®’ In its
current form, however, it makes no attempt to regulate the degree
of deference, if any, that judges should give to the executive
branch’s judgment regarding the consequences of a disclosure.

D. The Mechanics of the Judge’s Review: Evidentiary Basis for
the Ruling

1. When Specific Documents Are in Issue

The paradigm state secrets privilege scenario involves an
attempt by a private litigant to obtain a particular item during
discovery, as occurred with respect to the post-accident
investigative report in Reynolds.’? When the government claims
privilege in that context, it typically justifies its assertion with an
explanatory affidavit from the official asserting the privilege.??
But should the judge also review the item in question in the
course of determining whether the privilege should apply?

The SSPA departs from the status quo to a small extent with

49. Id.
50. Al-Haramain Islamic Found., Inc. v. Bush, 507 F.3d 1190, 1203 (9th
Cir. 2007).

51. See State Secrets Protection Act, S. 2533, 110th Cong. § 4054(e)
(2008) (describing the judge’s role in determining whether the privilege
attaches).

52. See United States v. Reynolds, 345 U.S. 1, 3 (1953).

53. See, e.g., Al-Haramain, 507 F.3d at 1202 (referring to “classified and
unclassified declarations” filed by the Director of National Intelligence and
the Director of the NSA).



2008] STATE SECRETS PRIVILEGE 455

respect to this issue. Under the SSPA, judges not only can, but
must review the actual item of evidence.®® Under the status quo,
in contrast, they are expressly admonished in Reynolds to be
reluctant to require such in camera production unless the litigant
has shown great need for the document.?®

The SSPA’s requirement of in camera disclosure reflects a
lesson derived from the original Reynolds litigation. Famously,
the plaintiffs in Reynolds had sought production of an Air Force
post-accident investigative report in connection with their tort
suit, prompting the government to invoke the state secrets
privilege on the ground that the report contained details of
classified radar equipment.’® The Supreme Court concluded such
details could not be disclosed publicly, which is a plausible
conclusion under the substantive test described above.’” Although
it did not follow that the accident report necessarily contained
such details, the court assumed that it did and found the privilege
applicable on that basis.?® Notoriousl