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Abstract of
THE EXCLUSIVE ECONUOMIC ZONE: THE IMPACT OF THE 1982 LAW Or

THE SEA TREATY ON WORLDWIDE U.S. NAVAL OPERATIONS

The focus of the Third United Nations Conference on the Law
of the Sea (UNCLOS III) was on the development of an
international legal regime for the peaceful use of the
world’s oceans. The maritime powers, particularly the
United States, viewed this new regime in terms ot
preserving traditional high seas freedoms ot navigation and
overflight, and limiting expanding coastal state claims
over their adjacent water and airspace. Developing
countries, emerging irom a period of decolonization, sought
to enhance their security and gain economic benefit from
this new legal regime, through the seaward extension of
claims to jurisdiction over what had traditionally been
high seas.

The emergence of a 200 nautical mile Exclusive Economic
Zone (EEZ) from UNCLOS III represents a mixed blessaing for
the United States in terms of gains in sovereign rights and
juraisdiction over the natural resources of a large portion
of coastal "real estate, " versus the potential loss of
traditional high seas freedoms of navigation and overtfiight

in the EEZ’'s of other coastal states. The sui generis

nature of the EEZ represents a compromise between the

kbt



maritime powers and developing countries over the legal
status of the zone, but is clearly not a final solution to
a continuing debate. The impact on U.S. military interests
of the legal regime for the EEZ will depend on individual
interpretations of the 1982 Law of the Sea Treaty and
evolving coastal state practice. Accordingly, such
interpretation and practice deserve to be carefully

followed.
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PREFACE

The 1982 Law of the Sea Treaty is not yet in force.
Although the treaty was opened for signature and
ratification in December 1982 with 117 countries signing
the treaty, it has yet to receive the required 60
ratifications. The United States has not signed the treaty
because of problems pertaining to deep sea mining
provisions, but has proclaimed a 200 nautaicati maile EEcz.
There are other countries that have asserted raights to an
EEZ which are not signatories ot or intend to become party
to the treaty. Consequently, the bulk of the research for
this paper covers the available literature since 1398.Z, as
interpretation of the treaty and state practice are the
fundamental elements which will shape the legal status of
this new juradical =zone. However, the scope of literature
coveraing this topic is extremely laimited. This paper
should be viewed as a first attempt to present the relevant
aspects of this potentially complex issue. Further study
will be regquaired as interpretation of the Convention and
state practice evolve and better define the status of the
EEZ in juridical terms.

There are several other navigational issues being
debated within the context of the 1982 Law of the Sea
Treaty. This paper deals only with those issues which

iv



inhibit, or potentially may inhibit, the exercise of

navigation and overflight freedoms by the U.S. Navy withan
EEZs of foreign countries. The emphasis will be on peace
time/crisis naval operations as opposed to operations in a

situation of general war.
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THE EXCLUSIVE ECONOMIC ZONE: THE IMPACT OF THE 1982 LAW OF

THE SEA TREATY ON WORLDWIDE U.S. NAVAL OPERATIONS
CHAPTER I
INTRODUCTION

Background. The 1958 United Nations Conterence on the
Law of the Sea resulted ain four treaties which dealt with
fishing and conservation of the living resources ot the
high seas, the continental shelt, the terraitorial sea and
contiguous zone, and the high seas.l These treaties, all
ratified by the Unaited States, tormed the basis ot modern
international law of the sea. The Convention on the High
Seas represented a codification oi the rules of
international law relating to the high seas, and the
provisions adopted were regarded as generally declaratory
of established principies of international law. In Artacu.ie
1 of the Convention, the high seas are defined as meaning
"all parts of the sea that are not included an the
territorial sea or in the internal waters of a State."
Artaicle 2 stipulates that the high seas are "open to all
nations, " and that "no State may validly purport to subject
any part of them to 1ts sovereaignty. " Article 2 also
states that the freedom of the high seas "comprises, inter

alia, both for coastal and non-coastal States:



(1) Freedom of navigation;

(2) Freedom of fishing;

(3) Freedom to lay submarine cables and pipelines;

(4) Freedom to fly over the high seas.”

Finally, Article 2 states that these freedoms "shall be

exercised by all States with reasonable regard to the

interests of other States in their exercise of the freedom
. 2

of the high seas.”

At the time the Convention on the High Seas entered
into force 1in 19tZ2, the majority ot territorial sea claims
asserted by coastal states were under lZ nautical miles.
This meant that the vast majority ot sea lines ot
communications (5LOCS) and major straits remained outsaide
coastal state jurasdiction. Consequently, this Convention
did nothaing to impede the ability of the U.S. Navy to
conduct routine worldwide operations. These operations
supported the foreign policy of the United States as 1t
evolved after World War Il1, and were embodied in three
assigned missions: strategic deterrence, sea control, and

power projection.

The Problem. As Table 1 clearly illustrates, the

number ot coastal states, and the number of territorial sea
claims of 12 nautical miles and beyond exhibited a dramatic
increase in the intervening years between the 1958 and lo8<
Law of the Sea Treaties. The maritime powers, especially
the United States, fully recognized the potential impact of
this "creeping jurisdiction"™ and sought, throughout the

negotiations, to limit state authority over extended



maritime areas.

Table 1

Territorial Sea Claims

Under 12 nm 12 nm Over 1Z nm
1967 (86)+* 48/567% 26/ 30% 12/7147%
1974 (118) 40/34% o96/7477% 22/19%
1984 (140) 32/23% 78/567% 30/z1%

*Number of coastal state claims.

Source: Davad L. Larson, "Security Issues and the Law
of the Sea: A general Framework, " Ocean Develcpment and
International Law, v. 15, no. 2, 1985, p. lu<«.

These extended maritime claims were mainly a result otf
an effort on the part of developing countries, emerging
from decolonization, to provide for two fundamental
requirements: security and resource jurisdiction. The
major problem associated with this effort, from the
perspective of the maritime powers, was the protection of
the freedom of navigation. It was feared that the
developing countries, unwiliing to accept the traditional
law of the sea that had evolved over the centuries, would
expand jurisdiction through unilateral action to meet the
needs of their security and resource interests in ways that
would adversely impact navigation.4 This was a point of
concern for the U.S. and other maritime states in
negotiations at UNCLOS III.

Ultimately, a compromise between the maritime powvers
and developing countries manifested itself in the
establishment of the Exclusive Economic Zone, whose

provisions are new to international law. This is a



transitional zone, 1nterposed between the terratorial sea
and the high seas which, if universally adopted, would
encompass thirty-six percent of the physical area of the
world’'s ocean.5 Virtually all of the major sea lines of
communication, the Mediterranean Sea, the Caribbean, the
Black Sea, the Red Sea, the Persian Gulf, and the Sea of
Japan would be 1ncluded in this new juradical zone.b

A major part of the debate between the maritaime powers
and the developing coastal states duraing UNCLUS I1I
centered on the legal status of the EEZ. The maraitame
powers argued that the EEZ must have high seas status. The
developing countries argued that the EEZ belonged to the
coastal state, but that high seas freedoms were allowed

withain their EEZs. The suil generis nature of the EEZ that

emerged from UNCLOS 1Il1 represents a compromise ot these
two positions. Several high seas freedoms are included in
the Article 58 provisions governang the EEZ, such as: the
freedom of navigation and overiflight; the laying of
submarine cables and pipelines; and other internationally
lawful uses of the sea, such as those associated with the
operation of ships, aircraft and submarine cahles and
pipelines. Additionally, Articles 88 to 115 of the
Convention dealing with the high seas also apply to the EEZ
as along as they are not incompatible with the EEZ
provisions of the Convention. However, the coastal state

retains certain rights which, if very broadly interpreted,



could significantly restrict the ability of the U.S. Navy
to conduct operations in and through foreign EEZs.

Even though the 1982 Law of the Sea Treaty is not yet
in force, the 200 nautical mile EEZ is rapidly being
incorporated into customary international law. The future
status of the traditional high seas freedoms of navigation
and overilight in the EEZ hinges on indavadual
interpretations of the treaty and the impact of evolving
coastal state practice.# It will also hinge, however, on
the response by the United States to any imposed
navigational restrictions which inhibait the U.>5. Navy zfrom

carrying out 1ts assigned missions on a worldwide basais.

Purpose of the Faper. This paper will examine the

issue of U.S. Naval operations in foreign EEZs withain the
context of the 198z Law of the Sea Treaty. The applaicable
articles from the treaty pertaining to the EEZ will be used
as the framework for the discussion of first, the position
of the United States in terms of i1ts stated ocean policy
and interpretation of the treaty; and second, the opposing
positions of coastal states based on their interpretations
of the treaty, proclamations, and available national
legislation. Challenges to the exercise of freedom of
navigation in the EEZ will be explored, and several methods
to meet those challenges will then be evaluated with
respect to the role the U.S. Navy plays as an instrument of

U.S. foreign policy.



CHAPTER II

THE LEGAL REGIME OF THE EEZ AND ITS EXTENT

Definition. The legal regime of the EEZ is embodied

in Part V of the 1982 Law of the Sea Treaty, which is
included i1n this paper as Appendaix i.& The EEZ is defined
in Article 855 as "...an area beyond and adjacent to the
territoraial sea...under which the rights and jurasdaction
of the coastal state and the rights and freedoms oif other
stateg are governed by the relievant proviaisions of thas
Convention."™ The EEZ cannot "...extend beyond 200 nautaical
miles from the baselines from which the breadth of the

territorial sea 1is wmeasured. " The suil generis nature of

the EEZ and a statement of legal rights and dutaies are
embodied in Articles 56, 58, and 59, whose interpretation
will govern coastal state practice regarding high seas
freedoms of navigation and overfllght.9 It 12s important at
this juncture to examine these articles in order to lay a
foundation for further discussion.

The Rights of the Coastal State. Article 56

attributes to the coastal state certain rights with respect
to the natural resources of the EEZ. Specifically, the
coastal state has been given "sovereign rights for the
purpose of exploring and exploiting, conserving and

managing the natural resources, whether living or non-



living..., and with regard to other activities for the
economic exploitation and exploration of the zone...." The
coastal state has also been given jurisdiction with regard
to the construction and use of artificial islands and

installations, marine scientific research, and pollution

control. However, the Convention also charges the coastal
state to exercise "...due regard to the righte and duties
o1 the other states...." i1t 1s important to emphasize that

the coastal state has been given sovereign raights in the
Ers, and not sovereaignty over the zone, as 1s the case in
the terratorial sea. Sovereign rights, 1n this context,
pertain to the juraisdiction and control over resource
related activities waithain the EEZ. Sovereignty implies
complete and continuous competerice over the seabed,
subsoil, water column, and airspace withain the EEZ. This
may appear at first glance as a subtle distinction, but 1t
1s absolutely critical to the manner in wHich the
Convention is interpreted. 1f the rules and regulations
adopted by coastal states to administer activities 1n the
EEZ evolve into inhibitions resembling sovereignty over
the EEZ, a new wave of "creeping jurisdiction" could be the
result.

The Rights of Other States. Much of the debate over

the EEZ during the Third UN Conference on the Law of the
Sea centered on its legal status with respect to navigataion

rights. The maritime powers, led by the United States,



were concerned with ongoing "creeping jurisdiction” and
argued for high seas status in the EEZ for activities whaich
were not clearly defined as rights of the coastal state.

On the other hand, developing countries argued for
territorial seas rights for the coastal state over
activities which were not clearly defined as rights of the
non-coastal state within the EEZ. The result of thas

debate 1s retlectea i1n the gsuil generis character ot the EEZ

(Article 55), and ain Part VII of the Convention acealing
with the high seas, which 1s i1ncluded 1in this paper as
10 .
Appendix II. Article 86 states that:
The provisions of this Part [on the high
seas] apply to alil parts of the sea that
are not included in the exclusive economic
zone.... This article does not entail any
abridgment of the freedoms enjoyea by all
states 1n the exclusive economic zone
in accordance with article 58.

Article 58 deals with the rights and duties of other
states in the EEZ and 1s primarily concerned with the high
seas freedoms outlined i1n Article 87 that are applicable 1in
the EEZ. Under Article 58 all states are entitled to the
Article 87 high seas freedoms "of navigation and overflight
and the laying of submarine cables and pipelines, and other
internationally lawful uses of the sea related to these
freedoms...." The article also specifically references
Articles 88 to 115 from Part VII, and other pertinent rules

of international law, as pertaining to the rights and

duties of other states in the EEZ, "...in so far as they



are not incompatible with this Part."™ The high seas
freedoms from Part VII that are not included in the
provisions governing the EEZ include: the freedom to
construct artificial islands and other installations; the
freedom of fishing; and the freedom of scientific research.

The last section of Article 58 regquires states
exercising their rights and performing their duties in the
EEZ to:

have due regard to the raights and duties

ot the coastal state and shall comply waith
the laws and regulations adopted by the
coastal state i1n accordance with the provi-
sions otf the Convention and other rules ot
international law in so far as they are not
incompatible with this part.

Article 58 opens up the question of interpretation
over the status of warships operataing in an EEZ of another
state. From the perspectaive of the U.S5S. and other maraitame
states, naval maneuvers in an EEZ are uses of the sea
related to navigation, are internationally lawful, and are
associated with the operation of ships and aircraft. From
the perspective of many developing countries these
activities, when occurring in their EEZs, are not related
to navigation, internationally lawful, or associated with
the operation of ships and aircraft. There are then
two points of view with respect to this artaicle.

One of these points of view is that naval wmaneuvers

have historically been considered lawful in the waters

outside the territorial sea and are included in high seas



freedoms. Bernard H. Oxman examined the gquality and the
quantity of rights in the EEZ. He observed that a major
point made during the UNCLOS III negotiations, to clarify
the quality of rights in the zone, was that full freedoms
were being preserved in the EEZ, and that the application
of existing international agreements and regulations
relating to navigation, overflight, spacecraft, and
submaraine cables would remain unchanged.ll The
interpretation ot paragraph 1 ot Article &8 centers on the
piacement ot the phrase "rexterred to in article &7" atter
"treedoms" as establishing the gqualitataive identity oi the
freedoms of navigation, overflight, and laying of submarine
cables and pipelines, with those beyond the EEZ.lZ Except
as specifically provided in the Convention, the coastal
state has no more rights waith respect to these freedoms
within the EEZ than it does beyond the zone.

The quantaity of rights in the EEZ, enumerated in
paragraph 1 of Article 58 (i.e. freedoms of navigation and
overflight, laying of submarine cables and pipelines, etc.)
remains the right and responsibility of the flag state,
just as it is on the high seas. The flag state must
insure, under paragraph 3 of Article 58, that it exercises
"due regard to the rights and duties of the coastal State”
when it 1s exercising those rights listed in paragraph 1.
The fact that the coastal state has enforcement rights in

the EEZ, with respect to resource related activities, doe=

10



not effect the flag states responsibilities of "due regard"”
in exercising its navigation and other freedoms. In
addition, the Article 88 reservation of the high seas for
peaceful purposes applies to EEZ as well as the high seas.
It does not specifically prohibit naval activaitie=s by the
coastal state or others. .

The other point of view is that naval maneuvers in an
EEZ are not internationally lawful ain that they are not
compataible with Article &&, which reserves the high seac
tor peacexiul purposes.14 In August 1983, the Nicaraguan
Minister of Deifense described the presence ot tour U.S.
Navy vessels 15 miles off shore as a sign of "the
aggressive policies of the U.S. against the Sandinista
revolution".15 Taken in thais context, the perception=
of the coastal state with respect to the presence of
foreign naval vessels in 1ts EEZ, may contribute
substantially to how the Convention is interpreted.

Residual Rights. The framers of the Convention

realized that there would emerge unforeseen classes of uses
in the EEZ that could be regarded in three separate ways:
(1) as freedoms to be enjoyed by all; (2) as prohaibited to
all; and (3) as not strictly prohibited, but regulated by
the coastal state exercising special rights over the
particular use. Since there was no way to accurately
determine, in advance, how to resolve conflicts that might

arise over these unforeseen uses, a residual rights clauss

11



was included in the Conventaon.

The purpose of Article 59 1s to resolve ‘"conflicts
regarding the attribution of rights and jurisdiction in the
exclusive economic zone." This article does not provide
specific guidance on how these cconflicts are to be
adjudicated, rather it provides a general formula for
attributing rights 1n cages "where this Convention doesz nat
attribute rights or jurisdiction to the coastal State or 1o
other States waithin the exclusive ecornomic zone... ".
Conflicts are to be resolived:

on the basis of equity and in light of

all the relevant circumstances, taking

into account the respective importance

ol the interests involved to the parties

as well az to the intermnaticnal community

as a whole.
Thais article, with its vague wording, has the potential to
pose a significant threat to the exercaise of traditional
high seas freedoms in the EEZ by the U.S. Navy. A full
range of interpretations of this article is possible as
coastal states exercise what they consider to be their
residual rights in the EEZ and attempt to resolve conflicts
"on the basis of equity and in the light of ali the

: 17

relevant circumstances. "

Returning to Article 36, the coastal state has
sovereign rights over the exploration and exploitation of
the resources of the EEZ, but the Convention does not

specifically stipulate under what conditions the EEZ or

high seas regimes would be applied with respect to those

12



activities which are not covered by Artacle 5s(l){a). The
Convention is not altogether clear whether the coastal
state’s jurisdictional rights over the EEZ are limited to

those listed in Article 56 (1) (b). The sui generis nature

of the EEZ has left unresolved a number of guestions. Wili
Article 59 be sufficient to determine the legal rights in
the EEZ, or will individual applications of the article by
coastal states continue to cloud the issue? iBe
circumstances unforeseen by the Convention, in which
Article 59 would be applied, will coastal states exercise
eovereilign rights ana jurisdiction under Part V, or will the

princaiples ot the hign seas under Part V11 pr‘evall?“j
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CHAPTER III

THE UNITED STATES PUOSITION ON THE EEZ

U.S. Interests and the Role oi the Navy. The Unaited

States, by vartue of its position as a global power, has
involved itself in an array oif global interests an whach
the Navy plays a major role. A national securaity strateagy,
promulgated by the Fresident on May «U, 198.:, ain hataiona!l
security Decision Document (NsDD)-32 a1dentaifies the soviet
Union as the main threat to those 1nterests.19 & brief
overview of those interests, in praiority order, will serve
ta illustrate how important the role of the Navy i1s ain U. L.
foreign polacy.

North America is clearly the most important area to
the U.S5. in terms of detense, economic, and ideological
interests.zu ln Europe, the strength of the Atlantic
Alliance is vital to continuing the historic American
guarantee of Western Europe’'s security. For both North
America and NATO the fundamental strategy has and continues
to be one of deterrence based on a capability of defense at
all levels of CanllCt.2l The Navy plays a vital role 1in
the security of these vital i1nterests with respect to:
providing strategic deterrence with its ballistic missile

submarine force; maintaining a continuous presence in and

around our allies through forward deployment of naval

14



forces; and insuring that vital sea lines of communicatiocno
(S5LOCS) between the U.S5. and Europe remain open for tradce
and the resupply of Europe in time of war.

In South America, Central America, and the Caribbean,
the primary U.S. objective is to maintain the security of
North America and the Caribbean basin. The proxaimity of
the countries ain this region, and the close ties that have
historically been enjoyed, make the security of this area
a haigh priorlty.iz The continuing influence of the Soviet
Union, through its Cuban proxy, constitutes an ever presant
threat to this security. The Navy’'s role in this region
has historically been one of continued presence anc
protection of the vital SLUCs which emanate from the PFPanama
Canal and Guitf of Mexico.

The Middle East and Southwest Asia have been a major
part of U.S5. policy since the late 1940°'s. The basic
elements of that policy have been to: deter Soviet gains in
the region; protect the security of Israel and tne
territorial integrity of other regional states; ensure the
unimpeded flow of oil and other raw materials; and to find
a lasting solution to the Arab-Israeli problem.23 The role
of the Navy in this region has been to act asg a deterrent
force through its continuocus presence, react quickly to
regional crises, and to insure freedom of navigation

through the Persian Gulf and major straits of the region.

East Asia and the Pacific are rapidly developirng 1into

15



and increasingly vital area to the U.S. Four U.5. states
border the Pacific; a fifth, Hawaii, lies in the center of
this enormous ocean; the U.S. territories of Guam and
American Samoa occupy strategic positions in the western
and southern Pacific; and more than 2,000 other Pacific
i1slands are under U.S. administration. Over 30 percent oz
U.S. trade 1s conducted with the nations of East A=sis, and
fave ot ocut eight mutual security treaties link uz with
East Asian countrles.z4 The Navy’'s role in this region 1=
to help provide for the security orf U.S5S. territory, provide
a strategic deterrent to Soviet aggression, provide tor the
detense of the SLOCS and strategic straits through which
regional trade depends, and assist in the fulfillment of
our treaty commitments with our allaies.

In Africsa, the principle objectives of U.S. policy ais
to support the stability cof friendly governments, preserve
access to strategic mineral resources, and deny the Soviet
Union further access into the reglon.‘zSJ The Navy supporte
this policy through presence operations in the waters of
friendly countries, and by insuring that the flow of
raw materials to the U.S5. remains unimpeded.

It can be seen from the above synopsis that the
interests of the U.S. are indeed global in nature and
largely dependent on the Navy and its unique ability to

contribute to deterrence, promote alliance solidarity, and

ensure unimpeded free communication upon the seas 1in

16



support of national objectives.

Traditional NMaritime Claims. The United States has

traditionally viewed freedoms of navigation and overflight
as fundamental requirements for furthering 1ts military and
commercial interests around the world, and the interests ot
its allaies.

Since the American Revolution, the United States has
relied on its seapower to support and protect vital

interests at home and abroad. Through two world wars, the

industrial and military capability of the country was
mobilized and decisively brought to bear as a direct result
of maritime supremacy. lToday, the economic well-being ot
the U.S. 1is 1increasingly more dependent on overseas trade
and concomitantly more vulnerable to foreign politicad
developments. The U.S. Navy faces a rapidly expanding and
modernizing Soviet Navy that has established a presence in
every major internatiocnal strait and choke point in the
world.26 The interruption of trade, particularly crude o:l
from the Persian Gulf, would place a tremendous burden on
not only the U.S., but also the economies of our NATO
allies and Japan. There has never been a time when the
maintenance of the freedoms of navigation and overflight

have been more i1mportant to this nation.

Consequently, maritime claims made by the United

i

States have historically been conservative in nature. Thi

has been done, 1n part, to demonstrate leadership and to

17



elicit similar conservative claims by other coastal states.
As an example, the United States maintains a 3 nautical
mile territorial sea, 1n light of the generally accepted 12
nautical mile territorial sea adopted in the Convention.
The U.S. has also decided not to avail itself of adopting
the straight baseline regime or of claiming large historic
bays, which would increase the area under United States
Jjurisdiction. In addition to the internationads
implications, there are domestic iegal and political
reasons for these decisions as well. This has been a
consistent policy that opts for the maximum amcunt ot the
waters off the coast ot the United States to be designatec
as high seas 1n return for reciprocal consideration in the
waters of foreign coastal states.27 The U.%. proclamation
of a 200 nautical mile EEZ does=s nothing to abridge thas
traditional policy.

The Presidential Proclamation of 13583. The decision

not to sign the 1982 Law of the Sea Treaty left the United
States in a potentially disadvantageous position in
preserving the high seas freedoms of navigation and
overflight (particularly in international straits and
through archipelegos) 1t had fought sco hard to maintain
throughout the negotiations for the new treaty.

On March 10, 1983 the President announced new
guidelines for U.S. ocean policy that were designed "to

promote and protect the oceans interests of the United

18



States in a manner consistent with those fair and balanced

regsults in the Convention and international law".28

First, the U.S. would accept and act in accordance
with the balance of interests relating to traditional uses
of the oceans and would:

... recognize the rights of other states
in the waters oif their coasts, as
reflected in the Convention, so long as
the rights and freedoms of the United
States and others uncer international

law are recognized by such coastal states.

Second, the United States would:

exercise and assert 1ts navigation and
overfiight rights and freedoms on a world-
wide basis in a manner that i1s consistent
with the balance of interests retlected

in the convention. The United States will
not, however, acquiesce in unilateral acts
of other states designed to restrict the
rights and freedoms ot the international
community 1n navigation and overflight

and other related high seas uses.

And third, the Fresident proclaimed:
an Exclusive Economic Zone in which the
United States will exercise sovereign
rights in living and nonliving resources
within 200 nautical wiles of its coast.

The president did not, however, change the breadth oif
the territorial sea. Territorial sea claims of other
states, in excess of 3 nautical miles to a maximum of 12
nautical miles, would be respected consistent with the

provisions of the Convention.

United States Ocean Policy. In addition to

proclaiming an EEZ, the President’s proclamation also

established ocean policy for the United States. The
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fundamental elements of this policy are based on the
premise that the articles of the Convention relating to
navigation and overflight codify existing customary
internationali law and are binding on all nations. Those
customary laws recognize the waters seaward of the
territorial sea as beyond the territcrial sovereignty of
any coastal state, and i1n which the high seas freedoms ot
navigation and overflight, and other internationally fawiful
uses ot the sea, apply to the international community a3
whole. CLonseguesntly, coastal states cannot restrict or

impede the non-resource reliated exercise ot those freedoms

i

in the EEZ by any ship or aircratt, including warshipz and
militsry aircrait.

The President’'s Ucean Policy Statement clearly states
that the United States will challenge excessive maritime
claims through diplomatic channrelse and by the continued
exercise of navigation and overtlaight freedoms, beyond the
territorial sez whose maximum breadth 1s 12 nautical miles.
The unimpeded commercial and military navigation and
overflight are critical to the national interest. Failure
to continuously exercise these traditional freedoms would
appear as acguiescence to excessive claims and, over time,
would result in their eventual 1055.29

A U.S. Perspective of the EEZ Articles. Bernard H.

Oxman was the Vice-Chairman of the U.S. Delegation to the

Third U.N. Conference on the Law of the Sea. His study o1
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the regime of warships in the EEZ providec a perspective
that most closely embodies the spirit and intent of the
President’s proclamation, and will serve, for the purpcsec
of this paper, to represent the U.5. view of the EEZ
articles of the Convention.

There is nothing in Part V of the Convention that
specifically prevents naval operations in ths EEZ. The
only question 1s whether such activity can be concucted 1in
keeping with the "due regard" obligatiocn o1 Articie 5Se.
Naval operationes involving weapons exercises that cause
cserious damage to a naturzl resource being exploited by a
coastal state i1n its EE2Z could be considered a viclation ot
the flag state’s "due regard" obligataion. However, a
coastal state desiring to avoid the presence oi a foreign
warship 1n its EEZ for political or military reasons cannct
use its resource related rights under Article 356 to requaire
a foreign warship to leave ite EEZ by invoking the "due
regard" obligation of the flag state.31

Article 5§, paragraph 1, outlines the high seas
freedoms "referred to in article 87" +that are applicable
in the EEZ. They include the freedoms of navigation,
overflaght, and the laying of submarine cables and
pipelines. The freedoms listed do not i1nclude the article

87 term inter alia, nor is there any reference to the

freedoms of fishing, scientific research, and the

concstruction of artificial i1slands and installationes.
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However, article 58 does include a reference to "other
internationally lawful uses of the sea related to thecse
freedoms, such as those associated with the operation of
ships, aircraft and submarine cables and pipelines, and
compatible with the other provisions of this Convention. "
Oxman’s view 1s that this clause, a& tar as warships are

concerned, is the functional substitute for the "inter
. . _ WLE (2
alia’ in articie 87.°°

Article 358, paragraph Z, strongly reainfcrces the high
seas nature of the raichts ano duties of warships by
including artaicles 88 to 115 1intc the regime oi the EEZ, so
long as they are not incompatible with the EEZ provisions.
It 1s not apparent that thess articles (refer to Appendiw
II) which deal with the nationalaity and administration of
ships, the complete i1mmunity of warships from the
jurisdiction of any state other than the flag state, the
duty to render assistance, the prohibition of the transport
of slaves, the duty to cooperate in the repression of
piracy, the duty to cooperate in the suppression of
narcotic drug traffaicking, the right of visit, and the right
to lay submarirne cablies and pipelines, are 1n any way
incompatible with the provisions of part V of the
Conventlon.33

The article 58, paragraph 3, stipulation that states
"shall comply with the laws and regulations adopted by the

coastal State" in its EEZ, relates to activities for which



the coastal state exercises sovereign rights and
jurisdiction under the provisions of Part V of the
Convention relataive to the EEL. Those activities are
economic in nature and are not applicable to the conduct oz
warships in the coastal state’s EEZ.34

Article 59 deals with activities that do not fall
directly under the provisions of either Article 56 or 3&.
The key to the application of this article lies an an
examinatian of the specific use of the EEZ an question,
that is not addressed in Articles 5S4 cor SS9, and not in &

question of the conceptual status of the EEL under the

Jurisdiction of the coastal state. A contlict that may
arise over a gpecific use o1 the EECZ would have to resate

back to the rights and duties atforded the coastal statle
and cother states in articles 36 and 58&. The status of the

EEZ in juridical terms is not clearly open to deooate under

w

this article.3
It would appear from the above discussion that, in
princaiple, warships of &all nations are free to carry out
their assigned missions in the EEZ as long as they okbkserve
the following criteria: (1) refrain from the unlawiul
threat or use of force; (2) exercicse due regard for the
rights of other nations to usé the sea; (3) exercise due
regard for the rights of the coastal state in the EEZ; snd

(4) observe the rules of international law and obligataians

. 3& . . o -
under other treaties. These criteria are also i1in keeping
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with the President’s proclamation and ocean poiicy

statement.
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CHAPTER 1V

COASTAL STATES AND UNCLGOS III

The Status of Maritime Claims to EEZ’s. By September

1986, 159 countries had signed the Convention. However, it
had only received 31 of the 60 ratifications required to

bring 1t into iorce.d/ The principal obs=tacle to widespread
ratification appears toc be exaisting naticnal legislation.
Changes to domesztic laws can be diffacult to achieve,
particuiarly when it requires the state to relinguish
previously established claims.bb There is concern that the
treaty may never receive the reguired number of
ratifications. Yet, there is a bcdy of cocastal state
practice which is reflective of a general move toward partc
of the Convention emerging as customary international law.
An examination of available national legislation and
proclamations also points out potential problems relating
to the future of high seas freedoms of navigation and
c>verf.Ligh‘t:.:39 It is important then to examine the
available body of domestic legislation, proclamations, and
maritime claims to gain an understanding of how the
Convention is being interpreted and adopted.

There is no requirement in the Convention for a state

to claim an EEZ. Article 57 of the Convention simply

states that the EEZ "shail not extend beyond 200 nautical



miles from the baselines
territorial sea is measured. "
been universally asserted.

coastal states had asserted claims to a 200

EEZ (Table II).

trom

Table I1I

EEZ Claimse

Indeed,

As of 1 January

which the breadth of the

EEZ claims have

1987, 69 of

nautical miile

Antigua/Barbuaa
Banglade=h
Barbados

Burma

Cambodia

Cape Verde
Colombia
Comoros

Costa Kica

Cuba

Bijibputi
Dominica
Dominican Republic

Honduracs
lceland
lndia
Indonesia
lvory
Kenya
Kairibata
Korea, Korth
Madagascar
Malay=aia

Coast

Maldaives
Mauraitania
Mauritius

Fortugal

batar

St. hittss Newvais

St. Luecaa

St. Vincent/GLrenadines

Sac Tome/Frincaipe
Seycheliles

Solomen Islands
Soviet Unian
Spain

Sri Lanka
Suriname
Thailana

Egypt Mexico Togu
Equatorial Guinsa Morocco Tonga
Fijd Mozambigue Trinidad/Tobago
France New Zealand United Araoc Emirate:
Gabon Nigeria Unirted Statex
Grenada Norway Vanuatu
Guatemala Oman Venszuela
Guinea Pakaistan Vietnam
Guinea-Bissau Fapua New Guinea Western Samca
Haiti Philippines Yemen (Aden)

Source: Lewis Alexander, Navigational Restrictions

within the New LOS Context Geographical Implications

for

the United States.
E4-C-UL7e,

0f the states claiming an EEZ

(Kampuchea),

had not signed the Convention

Washington,

Madagascar,

D.C., 1986, p.

26

only Djibouti,

the United States,

Defense Supply Service Contract MDA-9UZE-

87.

Cambodia

and Venezuels

40

as of January 1985.

noat
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Authors who have extensively examinsd national
legislation have determined that states enacting EEZ claims
have acted independently, and that no clear consensus hasg
arisen regarding the exact limits of jurisdiction that

: : -~ 41 ; ; o
coastal states are exerting over their EEZs. wWilliam T.
Burke found in his examination of national legaislation that
many coacstal states acted in their own self interecst with
lzttie regard for the raights of other states. Even though
there were provisiaonz for the continued exercise of the
ireedome of navigation anc overilaight in tne legislation
examined, 1t was often fcllowed by the phrase "subject to

" ; . ‘ i . 4z .

the rights" of the coastal state in the zone. Excerptic
from India’'s legislation serves to illusirate this point.

Any law in force in India can be applied to 1tz EE-. "az af
the exclusive economic zone or the part thereof to which a1t

ha

m

been extended is a part of the territory of India.
Additionally, India claimsg the right to regulate "the
conduct of any person in the territorial waters, the
contiguous zone, the continental shelf, the exclusive
economic zone, or any other maritime zone of India. "
Guyana, Mauritius, Fakistan, Seychelles and Barbados have
very similar provisions 1n thear leglslation.q:

Lawrence Juda discovered 1in his examination of the
national claims to an EEZ of 54 coastal states, that the

language in the claims ot 20 states did not clearly

distinguish the EEZ as "an area beyond and adjacent to the



territorial sea...
Convention.
distinction,

rights they enjoy in the territorial sea,

" as stated ain

He concluded that

44

throughout the EEZ.

Challenges

to Naval Operationsg in the

Artacle 55 of the
without that clear

coastal states may begin to assume that the

also apply

EEZ. There are

other

with

operations in partacular. At

Brazii,

Convention,

maneuvers,

EEL,

Jjurisdictian over

Bangladesh,

Vietnam,
The EEZ

do not

Cape

without the congent o1l the

and the

regard to navigational freedoms

the

Verde, and Uruguay

they did not consider

or weapcns testing as

security 1in the

Burma, Camhodia,

Feople’'s

proclamations and/or laws

and overflight in the EEZ:

In addition,

Indas,

Maldives,

specitically recognize the
47
Bangladesh
Cape Verde
Colombia

Comoros

Cook Islands
France
Guinea-Bissau
Iceland
Indonesia
Kampuchea

Mauritania,

N
o

Lonventaion

geclared

coastal
EEZ have been
Haz €%,
Democratic Republic of
of the followaing

treedoms

the EEZ proclamations and/or laws of

Mauratius,

examples of claims that have disturbing implicstions

in general and naval
signing,
the

thnat, under

military exercises,

being permitted within the
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state. Claams of

made by

Pakistan, Sri Lanks,

o 46
Yemen.

states

of navigation

Kenya
Malaysia
Mozambique
New Zealand
Oman

Sri Lanka
Togo

Vanuatu
Vietnam
Western Samoa

Guyana,

Nigeria, FPakistan,



Seychelles, and the Soviet Union specifically permit trnei:
governments to regulate foreign vessel navigation in the

EEZ.4&

Excerpts from natiocnal proclamations and/or laws
pertaining to navigational restrictions in the EEZ are
included in Appendix 111I.

A separate 1ssue, yet closely related to navigational

restrictions 1n the EEZ, ig that cf the existang claimz to

territorial seas 1n excesz: oI 12 nautical milies. Az _1t
September 198&, 24 coactal states continued to claim

territorial seas of greater then 1o nautical milez; 14 ci

49

which were 200 nautical mi.s crzarv It remain=s tc be

M

seen whether the=ze coastal states will bring thei:r claiwes
within the guidelines of the Convention, or somehowv
incorporate them into assertions of an ELLZ.

1t is clear from the foregecing discussion thzat the
hign seas freedomz of navigastion and overflight are being

challenged by a significant number of coasztzl statesz

m
m
&

irrespective of the provisions of the new law ai the
treaty. William T. Burke predicted in 1981 that

"inhibitions on distant water naval activity will continue

=)

"

to grow regardless of law of the sea develcopments. !

Those inhibitions could take the form of controlling aczoenio
in EEZe through desaignaied sea lanecs. Likewise, coaztal
states may require "prior notifacation" before allowing

naval vessels acceses through their EEZ’s, as i1s the cace in

_
. 51
several territorial sea claims. A coasztal



state could conceivably purport to ban U.S. Navy vessels
from its EEZ for security reascons by interpreting the ban
as a case of unattributed rights under Article 39 of the
Conventiorn.

A coastal state strategically situated, such that a
U.S. Navy aircraft carrier battle group had to pasz througt.

itse EEZ enroute to a crisis involving a neighboring coastel

Im

stat=s, could find i1tsslf under intens regi

al

nal polait

18}
2

pressur2 t¢ 1nvoke guch a ban to demonstrate regiocnal
solidarity. The U.L. would be forced then to decide eather
te honor the b&., which woulcd have serious 1mplications 1ol

future operatiors, or risk the escalation of the crisis.
Another form of regional sclidarity could manife=st
itself 1n a declaration by a group of coastal states which
inhibilited the free passage of toreign military vesesesls
through their collective EL.s. For example, the movement
to malke the Indian QOcean a "Zcone cof Feace” in the early
1970’'s could be reborn in the interpretation ci the EE-
article=s cf the Convention. The 1971 UN General Assembly
resolution declaring the ’'Indian Ucean as a Zone of Peace’
represented the culmination of a process started by the
littoral and hinterland states of the Indian Ocear. afiter

wWar II and caontinued thrcugh their period of

(&N

wWorl
decolonaization. The aim of this movement was to restrict
the rights of the superpowers and former i1mperial powers

with respect to maintaining a naval presence off their

34u



shores.5 The littoral and hinterland states met in July
1979 and adopted principles of agreement for implementing
the 1971 declaration. These principles included:

(1) a general definition of the zone; (2) a call for the
elimination of great power military presence/bases; (3) a
declaration oif a nuclear weapons free zone for the region;

and (4) a call for regional cooperation among the littoral

53

E . ; [ . N .

and hinterlana states. The movement has not progressed
gignificantly since 1979 due toc a variety of internal and
external conflictse, and the diversiiy oif the geuvustrategic

and geopolitical make-up of the regian.

Given the similarity cf same of the naticnal
legislation and proclamasticns made by the Inagian Ucean
littoral states relative to the Convention, and the impact
of these countrieg in the Law of the Sea negotiations, 1t
is not beyond the realm of possibility to envision the daj
wvhen the "Zone cf Feace" 1= embodied in the 200 nautical
mile boundaries of the littoral states ot the lndian Ucearn.

The impact of such a development in the Indian Ocean
would have significant ramifications for not only the
csuperpowers, but the NATO alliance and Japan as wel.l. The
Indian Ocean i=s the third largest ocean in the world and
covers over =28 million square miles. It includes the Red
Sea, the Persian Gulf, the Arabian Sea, and the Bay of
Bengal. In addition, there are seven majcr access routes

into and out of the Indian Ocean. Persian Gulf oil equatiles

3X



to about 55 percent oi the world’s resource=z, and 15
vitally important to the industrial powers of the West an-
Japan. The entire region possesses rich minerals and
other potentially strategic natural resources for which
both the East and West compete. There are important sea
lines ot communications (SL0OCY) which pass through vital

"cholke points"” such as the Straits of Malacca, Eab el-

Mendeb, and Hormu::.54 The marriage cocif the "Zone cf Fes
and the 200U nautical mile boundarieg of the Indian Ocear
littoral states could represent a major ohstacle to woric
trade ancd a sericus 1nhibition to the implementation of
U.3. foreigi policy by th Ly

Aucther pcterntial chslleng™ to naval operations ain t
EEZ was noted by Lewis Alexander, former Geographer of the

Department of State, who suggestec that: "The passzages o1

potential pollutere, such as nuclezar-powered vessels,
vessels carrying nuclear or other hazardous cargoes, ang
ammunition ships, through the EEZs of some coastal Ltatecs

may in time be jeopardized, trealy or no treaty. I'he

writing is on the wall for ships of war. Warsnips, i1n some

[ = =
. it
sense are the ultimate potential polluters. "
Dispule Settlement. Fart AV ci the Conventaon ig

devoted to the "Setilement of Dizsputzz." There are :
articlez that deal with this is=zue, but 1t must be kept 1«
mind that the provisions of these articles cannot be

invoked until the treaty comes into force, and then only by

w
N



states that are party to the Convention. The status of
non-party states is unclear with rezpect to the extent the
Convention is a coditication of customary international
law. The ability of non-party states to seek relief under

Part XV of the Convention, for dispute settlement, ic the

&

n

subject of some debate.

)
o

Under Article 25 a state may elect to exempt 2ts=z.z
trom thaird party dispute settlement 1f the dispute involve:s
military activities. This military activaities claus car

be viewed as a two edged sword. Un the one hand, the U.%.

Navy can continue to exercise 1its traditicnal high seas

m
=
a
e
2
i
»

freedome of nawvigsation flaght i1n any state’'s EELZ,

r
i
+

regardless ot coastal state practice that might ban such
activity, and avoid any resulting dispute ssttlement

procedures by taliing the military activitiez exemption

under Artaicle 238. On the other hand, if a coastal state

L

decides to limit access through 1ts EEZ for naval veszsels,

f

it could conceivakbliy invoke Article 29& (1f it used it:o
naval forces to enforce the ban) to attempt to awvoid
compulscory dispute settlement procedures.

Failure to achieve dispute settlement through the
remedies provided for in the Convention leaves only avenues
of diplomacy and bilateral or multilateral treaties as the
remaining peaceful methods available to resclve dispute:
arising from these navigalional issues. However, none of

the remedies discussed are timely, and they cannct prevent



the sudden shift in policy by & coastal state regarding

navigational freedoms. Even if the provisions of the

Convention were universally adopted as a codification c©

customary law, dispute settlement would still be cumberson

and difficult to achieve, given: (1) the nature ot the

EEZ az a zone sul generis; (2) the

fne. dad=

eztablishment of the

gquestion of residual rights under Article £%; (2) current
state practice and interpretations of the Convention; anc
{4) the military activities exemption under Article 2Z9&

34
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o the 198Z Law oI the Sea Treaty, the U.5. Kavy wi.s
continue 1n its role as a principzai means of protection of
L. &, gPCcurity ana foreal pelicy intere=sts. Traciticonslly
U.S. naval forces have been usec to: demonsirate suppo ey

allies, varn ensmies, exert ainfluence, cgounter Sovaet
deployments to a regaion, and demonstrate resclive. kecent

examples of the uvse oI naval power i1nclude: (1) stationing

1y

b
-

shipe oii the coact oi Lebanon

S part ail a Uu.

peacekeeping force; (Z) increasing the number of ships
depioyed to tnhne Indian Ucean 1in response to the Sovaiet

invasion oif Afghanistan; (3) stationing ships an tne
Fersian vGuli/Straits oi hormuz to insure the continued iree
communication of shipping through this strategically vital

region; (4) landing troops and supporting the operztions in

n
jo
1

&l
L |
]
(58

Grenada; and (5) as a viable counter to state ep
terrorigm.

E.:panding coastal state claim= of jurisdiction which

'1

reiate tc traditicnal high seas fresdoms of navigation and
overflight, and uncertain dispute settilement mechanisms,
could potentially jeopardize the way the Navy 1s utailizec

to ampiement U.S. foreign policy. Challenge= to these

(i
wn



traditionai high seas ireegoms
national legislation

states.

Meeting the Chailenges.

e

« S

First, the U.S. gar continue to exerci

freedaoms 1n the waters beyond 12 nauti
coactal state as cutlined in the Fresa
policy statement. U.S. naval force r
Guit of Sidra to demonstrate that high

navigation and overflight

claim to an historaical bay.
diminaghing utilaty ta the

extended claims o1 jurisciction 1s gro

countries claim greater rights toc the

anc demanc a larger gay in ocea

historical approach to

overtlight ha= little meaning to thais

whose 1na=spendence trom colonial rule

within the last ZU years. From thear

incursions 1nto their waters by U.5. n

demonstrating freedem of navigation ri

as superpower "bullying. "
Another 1ssue to be considered wi
action 1s the growing capability of ma
entorce laws through the use o:r milaita

36

already exxist in

thne

and proclamations of several coastal

The options available to the

in meeting these challenges are essentially threetold.

se 1ts navigationads

cal miles o a
dent’'s 19&_° ocez
putinely enter s

sea=z freedoms ot

despite Likya’'s

of actiun may be o
es. The number O

wiling as geveLicplr
exploitation of the
n atfaire. The
navigzticn and
community of nations
has been gained oniy
perspective, repeated
aval forcesg,

could be

D

ghts,

=

th this type ot

t

ny coastal statec

ry force. The advent



of modern patrol bozts with potent missile systems has
allowed new and small naval forces to develop into powertu.
instruments of state policy. These missile patrol boats
cost about as much as a missile frigate, but carry the
firepower of a large destroyer. The success oi the French
Exocet missile during the Falklands War illustrates the
vulnerability of modern warshipse when pittec against antai-
ship missiles. By the end i 1984, 27 countriss hac
orgderec over 240U Exocet missiles for their navies. Amori
those countries placing orders were Argentina, Belgaium,

razil, Brunea, Chile, Ecuador, Frarnce, W. bGermzany, Lree:oe,

w

Irag, Malaysia, Moroccco, Uman, Fe:u, and the UK. 1t a¢e
amportant to point out that the bkxoccet 1z juct cone exaapic
of a wide variety of modern cruise missiles being scolc on
the internaticnal arme market.

Today, there are abcut HS5u countries (ewxciucing the
U.S. and the Soviet Union) operating over 4, 200 warships
and over 350 attack submarinec. There are an additionad
350+ warships and submarines proposed and/or under
construction for the navies of those countries.bo This
militarization of the world’s oceans poses a signiticant
threat to reserving the high seas "for peaceiul purposes, "
and could potentially result in a naval engagement in an
EEZ of a coastal state through which the U.S%. Navy is
exercising and asserting navigation and overflight righus

and freedom= in support of U.>5. ocean polaicy.



The second option available to the U.S5. is to accept,
as inevitable, ex»tencded coastal state claims and not
directly challenge jurisdiction over military activities 1in
the EEZ. Adoption of this course of action is totally
inconsistent with the foreign policy objectives otf the
U.S., 1ts associated worldwide commitments, anc th=

missions of the U.S. Navy 1n the impiementation oI naticnad

policy. The naval component of the national militasry
strategy, the maraitime strategy, 1= designed to tully

support the rundamental strategy of the U.5. which as
deterrence ot war. The U.S. Navy’'s role in this deterrences

gtrategy i= to maintasin worldwide peacetime operations, and

react quickly in crisis situations to prevent escaistion.

[

Snould deterrence faxl the U.S5. Navy is in position to
provide "forward defense" and cooperation with allies irn

”

order to bring about war termination on tavorable

term;."tj Acgquie=zcence to jurisdictional claims over
navigation and overflight in the EEZ would seriously
Jecpardize the National Military Strategy and is an
unacceptable course of action.

The third option open for consideraticn is to
negotiate bilateral or regicnal agreements to i1nsure nawval
passage through critical EEZs. All treatie=z are negotiz=ted
on the premise that the agreement represents a gquid pic

Gy, It 1s ditficult to i1imagine that a reciprocal offe: ot

acce=s through the EEZ of the U.S. would be attractive to

38



many developing countries. The Fresident’'s 1983 Ocean
FPolicy statement already guarantee=z that "...within thas
Zone all nations will continue to enjoy the high seas
rights and freedoms that are not resource related,
including the freedoms of navigation and overflaight." “ Un
the other hand, 1t would be equally difficult to imagine

the U.S5. negotiating agreementse for raighte and freedomsz it

already legitimately enjoys through custiomary internataicnal
law, and as cogaified in the 1982 Law of tne Sea Treat)

It the U.S5. daid find aitself 1in the positicn ot
negotiating these types of agreements, it could create

competition between the U.Z., and the Savaiet Union over

o
+
b

securing naviaigation righte through strategically loc
EkZs. :

Each of the three options presented 1s fraught with a
certain amgunt of risk, and all are capable of exaciting a
very high cost to U.S5. foreign poclicy. Clearly, the firest

option, as expressed 1n the President’'s Ocean Folicy
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tatement, 1is the option of choice in the near term. It 1g
doubtful that course of action can survive the pitfalls
explained above, unle=s the majoraity of coastal states
accept a= fact that raignts and freedoms of navigation and

overflight pertz:n tc the EEZ, and include naval operaticons

and maneuvers.



CONCLUSION

The Third United Nations Conference on the Law of the
Sea opened the door for expanding coastal state claims oz
jurisdiction out to <£O0 nautical miles. Although the
United States, as an active negotiator, was successful ar
maintaining the traditional high seass treedonrs ot
rnavigation and overtlaignt, the articies that pertain to the
EEZ represent a compromise between the developing

’

countries’ desire to control the waters adjacent to thei:
coasts, and the maritime powers desire for unrescirictec

freedom of navigation. Although developing countriec

L4
f—
(=)
(9]
+

recognize that the freedoms of navigatiocn anc ove:
exi=t in the EEZ, there are some states that are alsesoc guiclh
to point out that there are restrictions to those freedoms
that do not exist in the high seas, and that the exercicse
of those freedoms must be compatible with their laws anc
regulations.

Whether or not the Convention is ever ratified and
placed into force, a clue to how the language of Articles
5, 38, and 5% will be interpreted and incorporated intc
national legislation can be found in evolving state

practice. For example, does= the guil generis nature of the

EEZ rule out the possibilaity of the zone coming under
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national sovereignty? The increasing use oi the world’
oceans with the accompanying political, ecenomic, and
social pressures may cause coacstal states to increase
control within their EE:s.

For the U.S. Navy, this means that there will be
challenges to the freedoms of navigation 1t hacs
historically enjoyed by coastal states which are rapidl
developing the means to enicrce and defend thelir
jurisdicticnal claims. The challenge that laces the U

avy in the 1930°'s and beyond is to continue to car:y ou

its praimary missioneg ol strategic deterrence, sea contr

power projection and naval presence, in light of these

N

expanding jurisdictional claims.
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AFFENDIX I

PART V OF THE DRAFT FINAL ACT OF THE THIRD UNITED

NATIUNS CONFERENCE GCN THE LAW OF THE SEA

EXCLUSIVE ECONOMIC ZONE

Lr

Article
ospecafic legal regime o1 the

zclusive economic ZOrE

m

Tne exclusive economic zone 1S an area beyond anga
adjacent to the territorisl sea, subject to the specizic
legal regime established i1n this Part, unaer whicn tne
rights ang jurisdiction o the coastal State and the raighis
and freedoms= otf other States are governed by the relevan<
provisions oif this Convention.

Artaicle 56
Kights, jurasdicticon and duties of the coastal otate an
the exclusSive econgmlc zone

1. 1In the exclusive econcomic zone, the coastal State has:

(ay sovereign rights for the purpose of exploraing and
exploiting, conservaing and managing the natural
resources, whether livaing or non-living, ©01 the waters
super jacent to the sea-bed and ot the sea-bed and aits
subsoi1l, and with regard to other actaivities for the
economic exploitation and exploration of the zone,
such as the production of energy tftrom the water,
currente ana winds;

(b juraisdiction as provided for in the relevant
provaisions otr this Convention with regard to:

(1) the establishment and use ot artitficial islands,
installations and structures; !

(11) marine sclentific research;

(i3 39 the protection and preservation of the marine
environment;

(c) other rights and duties provided for in this
Convention.



2 In exercising 1ts rights and performing its duties
under this Convention i1n the exclusive economic zone, the
coastal State shall have due regard to the raights and
duties of other States and shall act in a manner
compatible with the provisions of this Convention.

3. The rights set out in this article with respect to the
sea-bed and subsoil shall be exercised in accordance with
Part VI.

Artaicle 57
Breadth of the exclusive economic zone

The exclusive economic zone shall not extend beyond ..U
nautical miles tfrom the baseline from whicn the breadth oz
the territorial sea is measured.

Article S5&
Rights and duties oif other States an the
exclusive economlic zone

| 1 In the exclusive econcmic zone, all States, whether
coastal or land-locked, enjoy, supject to the relevant
provisions of this Convention, the freedoms referred tc in
article &7 of navigation and cverflight and of the laying
of submarine cables and pipelines, and other
internationally lawful uses of the sea related to these
freedoms, such as those associated with the operation ot
ships, aircraft and submarine cables and pipelines, and
compatible with the other provisions of this Convention.

2 Articles 88 and 115 and other pertinent rules ot
international law apply to the exclusive economic zone 1n
so far as they are not incompatible with this FPart.

3. In exercising their rights and performing their duties
under this Convention i1n the exclusive economic zone,
States shall have due regard to the raights and duties otf
the coastal State and shall comply with the laws and
regulations adopted by the coastal State in accordance waith
the provisions of this Convention and other rules of
international law i1n so far as they are not incompatible
with thais Part.

Artaicle 59
Basis for the resolution of conflicts regarding the
attribution of rights and jurisdiction in_ the
exclusive economic zone

In cases where this Convention does not attribute
rights or jurisdiction to the coastal State or to other
States within the exclusive economic zone, and a conflaict
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arises between the interests oif the coastal State and any
other State or States, the conflict should be resolved on
the basis of equity and in the light of all the relevant
circumstances, taking into account the respective
importance of the interests involved to the parties as
well as to the international community as a whole.

Article 60
Artificial islands, installations and structures in the
exclusive economic zone

1. In the exclusive economic zone, the coastal State
shall have the excluesive right to construct and to
authorize and regulate the construction, operation and use
of:

ta) artificial islands;

(b) installations and structures for the purposes providecd
for in article 5t and other economic purposes;

¢E installations and structures which may interfere with
the exercise ot the rights of the coastal State in the
zone.

Zia The coastal State shall have exclusive jurisdiction
over such artificial i1slands, installations and structures,
including jurisdiction with regard to customs, fiscal,
health, safety and immigration laws and regulations.

3 Due notice must be given of the construction of such
artificial islands, installatiocns or structures, and
permanent means for gaiving warning of their presence must
be maintained. Any 1nstallations or structures which are
abandoned or disused shall be removed to ensure safety otz
navigation, taking into account any generally accepted
international standards established in this regard by the
competent international organization. Such removal shall
also have due regard to fishing, the protection of the
marine environment and the rights and duties of other
States. Appropriate publicity shall be given to the depth,
position and dimensions of any installations or structure
not entairely removed.

4. The coastal State may, where necessary, establish
reasonable safety zones around such artificial islands,
installations and structures in which it may take
appropriate measures to ensure the safety both of
navigation and of the artificial islands, installations and
structures.
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= The breadth of the safety zones shall be determined by
the coastal State, taking into account applicable
international standards. Such zones shall be designed to
ensure that they are reasonably related to the nature and
function of the artificial islands, installations or
structures, and shall not exceed a distance of 500 meters
around them, measured from each point of their outer edge,
except as authorized by generally accepted international
standards or as recommended by the competent international
organization. Due notice shall be given of the extent of
safety =zones.

6. All ships must respect these safety zones and shall
comply with generally accepted international standards
regarding navigation in the vicinity of artificisl islands,
installations, structures and safety zones.

7. Artiticial i1slands, installations and structures and
the safety zones around them may not be establishec where
interterence may be caused to the use of recognized csea
lanes essential to international navigation.

8. Artificial 1islands, installations and structures do not
poesess the status of islands. They have no terraitorial
sea of their own, and theair presence does not affect tne
delimitation of the territorial sea, the exclusaive

economic zone or the continental shelf.

Artaicle 61
Conservation of the laivaing resources

1. The coastal State shall determine the allowable catch
of the living resources in 1ts exclusaive economic zone.

2 The coastal State, taking into account the best
scientific evidence available to i1t, shall ensure through
proper conservation and management measures that the
maintenance of the living resources in the exclusive
economic zone 18 not endangered by over-exploitation. As
appropriate, the coastal State and competent international
organizations, whether subregional, regional or global,
shall co-operate to this end.

3. Such measureg shall also be designed to maintain or
restore populations of harvested species at levels which
can produce the maximum sustainable yield, as gqualitied by
relevant environmental and economic factors, including the
economic needs of coastal fishing communities and the
special requirements of developing States, and taking into
account fishing patterns, the interdependence of stocks
and any generally recommended international minimum
standards, whether subregional, regional or global.
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4. In taking such measures the coastal State shall take
into consideration the effecte on speciee associated with
or dependent upon harvested species with a view to
maintaining or restoring populations of such associated or
dependent species above levels at which their reproduction
may become seriously threatened.

B Available scientific information, catch and fishing
effort statistics, and other data relevant to the
conservation of fish stocks shall be contributed and
exchanged on a regular basis through competent
international organizations, whether subregional, regional
or global, where appropriate and with participation by all
States concerned, including States whose nationals are
allowed to fish in the exclusive economic =zone.

Article 62
Utilization of the living resgurces

L The coastal State shall promote the objective of
optimum utilaization of the living resources in the
exclusive economic zone without prejudice to article €1.

2. The coastal State shall determine its capacity to
harvest the living rescources of the exclusive economic
Zone. Where the coastal State does not have the capacaity
to harvest the entaire allowable catch, it shall, through
agreements or other arrangements and pursuant to the

terms, conditions, laws and regulations referred to in
paragraph 4, give other States access to the surplus ot the
allowable catch, having particular regard to the provisions
of articles 69 and 70, especially in relation to the
developing States mentioned therein.

S In giving access to other States to its exclusive
economic zone under this article, the coastal State shall
take into account all relevant factors, including, inter
alia, the significance of the living rescurces of the area
to the economy of the coastal State concerned and its other
national interests, the provisions of articles 69 and 70,
the requirements of develeoping States in the subregion or
region in harvesting part of the surplus and the need to
minimize economic dislocation in States whose nationals
have habitually fished in the zone or which have made
substantial efforts in research and identification of
stocks.

4. Nationals of other States fishing in the exclusive
economic zone shall comply with the conservation measures
and with the other terms and conditions established in the
laws and regulations of the coastal State. These laws and
regulations shall be consistent with this Convention and
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may relate, inter alia, to the following:

(a) licensing of fishermen, fishing vessels and
equipment, including payment of fees and other forms
of renumeration, which, in the case of developing
coastal States, may consist of adequate compensation
in the field of financing, equipment and technology
relating to the fishing industry;

(b) determining the species which may be caught, and
fixing quotas of catch, whether in relation to
particular stocks or groupe of stocks or catch per
vessel over a period of time or to the catch by
nationals of any State during a8 specified period;

tc) regulating seasons and areas of ifishing, the types,
sizes and amount of gear, and the types, sizes and
number of fishing vessels that may be used;

(d) fixing the age and size of fish and other species that
may be caught;

(e) specifying information required of fishing vessels,
including catch and effort statistics and vessel
position reports;

(f) regquiring, under the authorization and control of the
coastal State, the conduct of specified fisheries
research programse and regulating the conduct of such
research, including the sampling of catches,
disposition of samples and reporting of associated
scientific data;

(g the placing oif observers or trainees on board such
vessels by the coastal State;

(h) the landing of all or any part of the catch by such
vessels in the ports of the coastal State;

(1) terms and conditions relating to joint ventures or
other co-operative arrangements;

(3) regquirements for the training of personnel and the
transtfer of fisheries technology, including
enhancement of the coastal State'’'s capability of
undertaking fisheries research;

(k) enforcement procedures.

5. Coastal States shall give due notice of conservation and
management laws and regulations.
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Article 63
Stocks occurring within the exclusive economic zones
of two or more coastal States or both within the
exclusive economic zone and in an area
beyond and adjacent to it

L Where the same stock or stocks of associated species
occur within the exclusive economic zones of two or more
coastal State, these States shall seek, either directly or
through appropriate subregional or regional organizations,
to agree upon the measures necessary to co-ordinate and
ensure the conservation and development of such stocks
without prejudice to the other provisione of this Part.

2z Where the same stock or stocks of associated species
occur both within the exclusive economic zone and 1n an
area beyond and adjacent to the zone, the coastal State and
the States fishing for such stocks in the adjacent area
shall seek, either directly or through appropriate
subregional or regional organizations, to agree upon the
measures necessary for the conservation of these stocks in
the adjacent area.

Article 64
Highly migratory species

1. The coastal State and other States whose nationals fish
in the region for the highly migratory species listecd in
Annex I shall co-operate directly or through appropriate
international organizations with a view to ensuring
conservation and promoting the objective of optimum
utilization of such species throughout the region, both
within and beyond the exclusive economic zone. In regions
for which no appropriate international organization
exists, the coastal State and other States whose nationals
harvest these species in the region shall co-operate to
establish such an organization and participate 1n its
work.

.8 The provisions of paragraph 1 apply in addition to the
other provisions of this Part.

Article 65
Marine mammals

Nothing in this Part restricts the right of a coastal
State or the competence of an international organization,
as appropriate, to prohibit, limit or regulate the
exploitation of marine mammals more strictly than provided
for in this Part. States shall co-operate with a view to
the conservation of marine mammals and in the case of
cetaceans shall in particular work through the appropriate
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international organizations for their conservation,
management and study.

Article 66
Anadromous stocks

X States in whose rivers anadromous stocks originate
ehall have the primary interest in and responsibility for
such stocks.

2 The State of origin of anadromous stocks shall ensure
their conservation by the establishment of appropriate
regulatory measure for fishing in all waters landward of
the outer limits of its exclusive economic zone and for
fishing provided for in paragraph 3(b). The State of
origin may, atter consultations with the other States
referred to in paragraphs 3 and 4 fishing these stocks,
establish total allowable catches for stocks originating ain
its rivers.

2 (a) Fisheries for anadromous stocks shall be conducted
only in waters landward of the outer limits of exclusive
economic zones, except in cases where this provision would
result in economic dislocation for a State other than the
State of origin. With respect to such fishing beyond the
outer limits of the exclusive economic zone, State
concerned shall maintain consultations with a view to
achieving agreement on terms and conditions of such
fishing giving due regard to the conservation requirements
and the needs of the State of origin in respect of these
stocks.

(b) The State of origin shall co-operate in minimizing
economic dislocation in such other States fishing these
stocks, taking into account the normal catch and the mode
of operations of such States, and all the areas in which
such fishing has occurred.

(&) States referred to in subparagraph (b), participating
by agreement with the State of origin in measures to renew
anadromous stocks, particularly by expenditures for that
purpose, shall be given special consideration by the State
of origin in the harvesting of stocks originating in its
rivers.

(d) Enforcement of regulations regarding anadromous stocks
beyond the exclusive economic zone shall be by agreement
between the State or origin and the other States concerned.

4. In cases where anadromous stocks migrate into or

through the water landward of the outer limits of the
exclusive economic zone of a State other than the State of
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origin, such State shall co-operate with the State of
origin with regard to the conservation and management of
such stocks.

5. The State of origin of anadromous stocks and other
States fishing these stocks shall make arrangements for
the implementation of the provisions of this article,
wvhere appropriate, through regional organizations.

Article 67
Catadromous species

1. A coastal State in whose waters catadromous species
spencd the greater part of their life cycle shall have
responeibility for the management of these species and
shall ensure the ingress and egress of migrating faish.

2. Harvesting cof catadromous species shall be conducted
only i1n waters landward of the outer limits of exclusive
economic zones. When conducted in exclusive economic
zones, harvesting shall be subject to this article and the
other provisions of this Convention concerning fishing 1in
these zones.

= {8 In cases where catadromous fish migrate through the
exclusive economic zone oif another State, whether as
juvenile or maturing fish, the management, including
harvesting, of such fish shall be regulated by agreement
between the State mentioned in paragraph 1 and the other
State concerned. Such agreement shall ensure the raticnal
management of the species and take 1into account the
responsibilities of the State mentioned in paragraph 1 for
the maintenance of these species.

Article 68
Sedentary species

This part does not apply to sedentary species as
defined in article 77, paragraph 4.

Article 69
Right of land-locked States

i Land-locked States shall have the right to participate,
on an equitable basis, in the exploitation of an
appropriate part of the surplus of the living resources of
the exclusive economic zones of coastal States of the same
subregion or region, taking into account the relevant
economic and geographical circumstances of all the States
concerned and in conformity with the provisgions of this
article and of articles 61 and 62.
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2. The terms and modalities of such participation shall be
established by the States concerned through bilateral,
subregional or regional agreements taking into account,
inter alia:

(a) the need to avoid effects detrimental to fishing
communities or fishing industries of the coastal
State;

(b) the extent to which the land-locked State, in
accordance with the provisions of this article, is
participating or is entitled to participate under
existing bilateral, subregional or regional agreements
in the exploitation of living resources of the
exclusive economic zones of other coastal States;

&) the extent to which other land-locked States and
geographically disadvantaged States are participating
in the exploitation of the living resources of the
exclusive economic zone of the coastal State and the
conseqguent need to avoid a particular burden for any
single coastal State or a part of it;

(di the nutritional needs of the populations of the
respective States.

“ wWhen the harvesting capacity of a coastal State
approaches a point which would enable it to harvest the
entire allowable catch of the living resources 1in its
exclusive economic zone, the coastal State and other
States concerned shall co-operate in the establishment of
equitable arrangements on a bilateral, subregional or
regional basis to allow for participation of developing
land-locked States of the same subregion or region in the
exploitation of the living resources of the exclusive
economic zones of coastal States of the subregion or
region, as may be appropriate in the circumstances and on
terms satisfactory to all parties. In the implementation
of this provision the factors mentioned in paragraph 2
shall also be taken into account.

4. Developed land-locked States shall, under the
provisions of this article, be entitled to participate in
the exploitation of living resources only in the

exclusive economic zones of developed coastal States of

the same subregion or region having regard to the extent to
which the coastal State, in giving access to other State to
the living resources of its exclusive economic zone, has
taken into account the need to minimize detraimental

effects on fishing communities and economic dislocation

in States whose nationals have habitually fished in the
zone.
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Sia The above provisions are without prejudice to
arrangements agreed upon in subregions or regions where
the coastal States may grant to land-locked States of the
same subregion or region equal or preferential rights for
the exploitation of the living resources in the exclusive
economic zones.

Article 70
Right of geographically disadvantaged States

1 Geographically disadvantaged States shall have the
right to participate, on an equitable basis, in the
exploitation of an appropriate part of the surplus of the
living resocources of the exclusive economic zones of coastal
States of the same subregion or region, taking ainto

account the relevant economic and geographical
circumstances of all the States concerned and in contormity
with the provisions of this article and of articles 61 and
62.

2 For the purposes of this Part, "geographically
disadvantaged States" means coastal States, including
States bordering enclosed or semi-enclosed seas, whose
geographical situation makes them dependent upon the
exploitation of the living resources of the exclusive
economic zones of other States in the subregion or region
for adequate supplies of fish for the nutritional purposes
of their populations or parts thereof, and coastal States
which can claim no exclusive economic zones of their own.

3 The terms and modalities of such participation shall be
established by tne State= concerned through bilateral,
subregional or regional agreements taking into account,
inter alia:

(a) the need to avoid effects detrimental to fishing
communities or fishing industries of the coastal
States;

(b)Y The extent to which the geographically disadvantaged
State, in accordance with the provisions oif this
article, is participating or is entitled to
participate under existing bilateral, subregional or
regional agreements in the exploitation of living
resources of the exclusive economic zones of other
coastal States;

¢eh the extent to which other geographically disadvantaged
States and land-locked States are participating in the
exploitation of the living resources of the
exclusive economic zone of the coastal State and the
consequent need to avoid a particular burden for any
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geingle coastal State or a part of it;

(d)> the nutritional needs of the populations of the
respective States.

4. When the harvesting capacity of a coastal State
approaches a point which would enable it to harvest the
entire allowable catch of the living resources in its
exclusive economic zone, the coastal State and other States
concerned shall co-operate in the establishment of
equitable arrangements on a bilateral, subregional or
regional basis to allow for participation of developing
geographically disadvantaged States of the same subregion
or region in the exploitation of the living resources of
the exclusive economic zones of coastal States of the
subregion or region, as may be appropriate in the
circumstancee and on terms satisfactory to all parties.

In the implementation of this provaision the factors mentioned
in paragraph 3 shall also be taken into account.

s Developed geographically disadvantaged States shall,
under the provisions of this article, be entitled to
participated in the exploitation of living resources only
in the exclusive economic zones of developed coastal States
of the same subregion or region having regard to the extent
to whaich the coastal State, in gaving access to other
States to the living resources of its exclusive economic
zone, has taken into account the need to minimize
detrimental eftects on fiseshing communities and economic
dislocation in States whose nationals have habitually
fished in the =zone.

6. The above provisions are without prejudice to
arrangements agreed upon in subregions or regions where the
coastal States may grant to geographically disadvantaged
States of the same subregion or region equal or
pretferential rights for the exploitation of the living
resources in the exclusive economic zones.

Article 71
Non-applicability of articles 69 and 70

The provisions of articles 69 and 70 do not apply in
the case of a coastal State whose economy is overwhelmingly
dependent on the exploitation of the living resources of
its exclusive economic zone.

Article 72 .
Restrictions on transfer of rights

i Rights provided under articles 69 and 70 to exploit
living resources shall not be directly or indirectly
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transferred to third States or their nationals by lease or
license, by establishing joint ventures or in any other
manner which has the effect of such transfer unless
otherwise agreed by the States concerned.

2. The foregoing provision does not preclude the States
concerned from obtaining technical or financial assistance
from third States or international organizations in order
to facilitate the exercise of the rights pursuant to
articles 69 and 70, provided that it does not have the
effect referred to in paragraph 1.

Article 73
Enforcement of laws and regulations of the coastal State

1. The coastal State may, in the exercise of its sovereign
rights to explore, exploit, conserve and mange the living
resources in the exclusive economic zone, take such
measures, including boarding, inspection, arrest and
judicial proceedings, as may be necessary to ensure
compliance with the laws and regulations adopted by it in
contormity with this Convention.

2. Arrested vessels and their crews shall be promptly
released upon the posting of reasonable bond or other
security.

= Coastal State penalties for violations of fisheries
lawes and regulations i1n the exclusive economlic zone may not
include imprisonment, in the absence of agreements to the
contrary by the States concerned, or any other form of
corporal punishment.

4. In cases of arrest or detention of foreign vessels the
coastal State shall promptly notify the flag State, through
appropriate channel, of the action taken and of any penalties
subsequently imposed.

Article 74
Delimitation of the exclusive economic zone between
States with opposite or adjacent coasts

1. The delimitation of the exclusive economic zone between
States with opposite or adjacent coasts shall be effected
by agreement on the basis of international law, as referred
to 1n Article 38 of the Statute of the International Court
of Justice, in order to achieve an equitable solution.

2, If no agreement can be reached within a reasonable

period of time, the States concerned shall resort to the
procedures provided for in Part XV.
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3. Pending agreement as provided for in paragraph 1, the
States concerned, in a spirit of understanding and co-
operation, shall make every effort to enter into
provisional arrangements of a practical nature and, during
thie transitional period, not to jeopardize or hamper the
reaching of the final agreement. Such arrangements shall
be without prejudice to the final delimitation.

4. Where there is an agreement in force between the States
concerned, questions relating to the delimitation of the
exclusive economic zone shall be determined in accordance
with the provision of that agreement.

Article 75
Charts and lists of geographical co-ordinates

1 Subject to this Part, the outer limit lines of the
exclusive economic zone and the lines of delimitation drawn
in accordance with article 74 shall be shown on charts oci a
scale or scales adequate for ascertaining their position.
Where appropriate, lists of geographical co-ordinates of
points, specifying the gecdetic datum, may be substituted
for such outer limit lines or lines of delimitation.

2 The coastal State shall give due publicity to such
charts or lists of geographical co-ordinates and shall
deposit a copy of each such chart or list with the
Secretary-General of the United Nations.

Source: The Draft Final Act of the Third United Nations
Conference on the Law of the Sea, as contained in U.N.
Document A/CONF. 627121 of Uctober 21, 1982.
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APPENDIX II
PART VII OF THE DRAFT FINAL ACT OF THE THIRD UNITED
NATIONS CONFERENCE ON THE LAW OF THE SEA

HIGH SEAS (ARTICLES 86 TO 115)

Article 86
Application of the provisions of this Part

The provisions of this Part apply to all parts of the
sea that are not included in the exclusive economic zone,
in the territorial sea or in the internal waterse of a
State, or in the archapelagic waters of an archipelagic
State. This article does not entail any abridgment of the
freedoms enjoyec by all States in the exclusive economic
zone in accordance with article 58.

Article 87
Freedom of the high seas

x. The high seas are open to all States, whether
coastal or land-locked. Freedom of the high seas 1s
exercised under the conditions laid down by this Convention
and by other rules of international law. It compraises,
inter alia, both for coastal and land-locked States:

(a) freedom of navigation;
(b) freedom ot overflight;

(c) freedom to lay submarine cables and pipelines,
subject to Part VI;

(d) freedom to construct artificial islands and other
installations permitted under international law,

subject to Part VI;

(e) freedom of fishing, subject to the conditions
laid down in section 2;

(£) freedom of scientific research, subject to Parts
VI and XIII.
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& These freedoms shall be exercised by all States
with due regard for the interests of other States in their
exercise of the freedom of the high seas, and also with due
regard for the rights under this Convention with respect to
activities in the Area.

Article 88
Reservation of the high seas for peaceful purposes

The high seas shall be reserved for peaceful purposes.

Article 89
Invalidity of claims of sovereignty over the high seas

No State may validly purport to subject any part of the
high sezs to its sovereignty.

Article 90
Right of navigation

Every State, whether coastal or land-locked, has the
right to sail ships flying its flag on the hign seas

Article 91
Nationaiity of ships

A Every State shall fix the conditions for the grant
of its nationality to ships, for the registration of ships
in its terraitory, and for the right to fly its flag. Ships

have the nationality of the State whose flag they are
entitled to fly, There must exist a genuine link between
the State and the shaip.

s Every State shall issue to ships to which it has
granted the right to fly i1ts flag documents to that
effect.

Article 92
Status of ships

1. Ships shall sail under the flag of one State only
and, save in exceptional cases expressly provided for in
international treaties or in this Convention, shall be
subject to its exclusive jurisdiction on the high seas. A
ship may not change its flag during a voyage or while in a
port of call, save in the case of a real transfer of
ownership or change of registry.
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2, A ship which sails under the flags of two or more
States, using them according to convenience, may not claim
any of the nationalities in question with respect to any
other State, and may be assimilated to a ship without
nationality.

Article 83
Ships flying the flag of the United Nations, its
specialized agencies and the International
Enerqgy Agency

The preceding articles do not prejudice the question of
shaips employed on the oitiicial service of the United
Nations, its specialized agencies or the International
Atomic Energy Agency, flying the flag of the organization.

Article S4
Duties of the flag State

1. Every State shall effectively exercise 1ts
jurisdiction and control i1in administrative, technical and
social matters over shaips flying its flag.

2, In particular every State shall:

(a) maintain a register of ships containing the names
and particulars of ships flying 1its flag, except
those which are excluded from generally accepted
international regulations on account of their
small size; and

(b) assume jurisdiction under its internal law over
each ship flying its flag and its master, otfficers
and crew in respect of administrative, technacal
and social matters concerning the shaip.

3. Every State shall take such measures for ships
flying i1its flag as are necessary to ensure safety at sea
with regard, inter alia, to:

(a) the construction, equipment and seaworthiness of
ships;

(b) the manning of ships, labour conditions and the
training of crews, taking into account the

applicable international instruments;

(e the use of signals, the maintenance of
communications and the prevention of collisions.
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4. Such measures shall include those necessary to
ensure:

(a) that each ship, before registration and thereafter
at appropriate intervals, is surveyed by a
qualified surveyor of ships, and has on board
such charts, nautical publications and
navigational equilipment and instruments as are
appropriate for the safe navigation of the ship;

(b) that each ship is in the charge of a master and
officers who possess appropriate qualifications,
in particular in seamanship, navigation,
communications and marine engineering, and that
the crew 1is appropriate in qualitfication and
numbers tfor the type, size, machinery and
equipment of the ship;

(c) that the master, ocfficers and, to the extent
appropriate, the crew are fully conversant waith
and required tco observe the applicable
international regulations concerning the safety of
lafe at sea, the prevention of collisions, the
prevention, reduction and control of marine
pollution, and the maintenance of communications
by radio.

D In taking the measures called for in paragraphs 3
and 4 each State 1s required to conform to generally
accepted international regulations, procedures and
practices and to take any steps which may be necessary to
gsecure their observance.

6. A State which has clear grounds to believe that
proper jurisdiction and control with respect to a ship have
noct been exercised may report the facts to the flag State.
Upon receiving such a report, the flag State shall
investigate the matter and, if appropriate, take any action
necessary to remedy the situation.

Za Each State shall cause an inquiry to be held by or
before a suitably qualified person or persons into every
marine casualty or incident of navigation on the high sea:z
involving a shaip flying its flag and causing loss of life
or serious injury to nationals of another State or serious
damage to flag State and the other State shall co-operate
in the conduct of any inquiry held by that other State into
any such marine casualty or incident of navigation.
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Article 95
Immunity of warships on the high seas

Warshipe on the high seas have complete immunity from
the jurisdiction of any State other than the flag State.

Article S6
Immunity of ships used only on government
non-commercial service

Ships owned or operated by a State and used only on
government non-commercial service shall, on the high seas,
have complete immunity form the jurisdiction ot any State
other than the flag State.

Artacle 97
Fenal Jjurisdiction in matters of collision or any
cther i1ncident of navigaticn

ihe In the event o1 a collision or any other incaident
of navigatilion concerning a ship on the high seas, i1nvolving
the penal or disciplinary responeibility of the master or
of any other person in the service of the ship, k no penal
or discaiplinary proceedings may be instituted against such
person except before the judicial or administrative
authorities either ot the flag State or of the State of
wvhich such person is a national.

2. In disciplinary matters, the State whnhich has 1ssued
a master’'s certificate or a certificate of competence or
license shall alone be competent, after due legal process,
to pronounce the withdrawal of such certificates, even 1f
the holder 1s not a national of the State which 1t them.

3 No arrest or detentaion of the ship, even as a
measure of investigation, =shall be ordered by any
authorities other than those of the flag State.

Article 98
Duty to render assicstance

d. Every State shall require the master of a ship
flying its flag, in so far as he can do so without serious
danger to the ship, the crew or the passengers:

(a) to render assistance to any person found at sea in
danger of being lost;

(b) to proceed with all possible speed to the rescue
of persons in distress, if informed of their need
of assistance, in so far as such action may
reasonably be expected of him:
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(c) after a2 collision, to render assistance to the
other ship, its crew and 1ts passengers and, where
possible, to inform the other ship of the name ot
his own ship, its port of registry and the nearest
port at which it will call.

2., Every coastal State shall promote the
establishment, operation and maintenance of an adequate and
effective search and rescue service regarding safety on and
over the sea and, where circumstances so require, by way of
mutual regional arrangements co-operate with neighbouring
States for this purpose.

Article 93
Prohibitaion of the transport of slaves

Every State shall take effective measures to prevent
and punish the transport of slaves in ships authorized to
fly 1t=s flag and to prevent the unlawful use of 1ts flag
for that purpose. Any slave taking refuge on boarac any
ship, whatever its flag, shall ipso facto to free.

Article 100
Duty to co-operate in the repression of piracy

All States shall co-operate to the fullest possible
extent in the repression of piracy on the high seas or an
any other place ocutside the jurisdiction of any EState.

Article 101
Definition of piracy

Firacy consists ot any of the following acts:

(a) any illegal acts of violence or detention, cr any
act of depredation, committed for private ends by
the crew or the passengers of a pravate ship or a
private aircraft, and directed:

§3. 2 on the high seas, against another ship or
aircraft, or against persons or property on
board such ship or aircraft;

(ii) against a ship, aircraft, persons or property
in a place outside the jurisdiction of any
State;

(b) any act of voluntary participation in the
operation of a ship or of an aircraft with
knowledge of facts making it s pirate ship or
aircraift;
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(c) any act of inciting or of intentionally
facilitating an act described in subparagraph (a)
or (b). ’

Article 102
Piracy by a warship, government ship or government aircraft

whose crew has mutinied

The acts of piracy, as defined in article 101,
committed by a warship, government ship or government
aircratt whose crew has mutainied and taken control cf the
ship or aircraft are assimilated to acts committed by a
private ship or aircraft.

Article 103
Definition of a8 pirate ship or aircraft

A ship or aircratt 1= considered & pirate ship or
aircraft if it 1s intended by the persons in dominant
control to be used for the purpose of committing one of the
acts referred toc in article 101. The same agplies 1f the
ghip or aircraft has been used to commit any such act, so
long as it remains under the control oi the persons guilty
ot that act.

Artaicle 104
Retention or loss of the nationality of a pirate ship
Qor aircratt

A ship or aircraft may retain its nationalaity although
it has become a pairate ship or aircraft. The retention o1
loss of nationality is determined by the law ocf the State
from which such natiocnality was derived.

Articlile 105
Seizure of a pirate ship or aircraft

On the high seas, or in any other place ocutside the
jurisdiction of any State, every State may seize a pirate
ship or aircraft, or a ship or aircraft taken by piracy and
under the control of piratez, and arrest the persons and
seize the property on board. The courts of the State which
carried out the seizure may decide upon the penalties to be
imposed, and may also determine the action to be taken with
regard to the ships, aircraft or property, subject to the
rights of third parties acting in good faith.



Article 106
Liability for seizure without adeguate grounds

Where the seizure of a ship or aircraft on suspicion ot
piracy has been effected without adequate grounds, the
State making the seizure shall be liable to the State the
nationality of which is possessed by the ship or aircraft
for any loss or damage caused by the seizure.

Article 107
Ships and aircraft which are entitled to seize on
account of piracy

A seizure on account of piracy may be carried out only
by warships or military aircraft, or other ships or
aircratt clearly marked and i1dentifiablie as being on
government service and avthorized to that eftect.

Article 10&
I1llicait traffic in narcotic drugs er psychotropic
substances

1 All States shall co-operate in the suppres=sion o1
illicat traffic in narcotic drugs and psychotropic
substances engaged 1in by ships on the high seas contrary to
international conventions.

b8 Any State which has reasonable grounds for
believing that a ship flying 1ts flag is engaged in 1llicit
traffic in narcotic drugs or psychotropic substances may
request the cooperation of other States to suppress such
traffic.

Article 109
Unauthcrized broadcasting from the high seas

1. All States shall co-operate in the suppression of
unauthorized broadcasting from the high seas.

2. For the purposes of this Convention, "unauthorized
broadcasting” means the transmission of sound radio or
television broadcaste from a ship or installation on the
high seas intended for reception by the general public
contrary toc international regulations, but excluding the
transmission of distrees calls.

3 Any person engaged in unauthorized broadcasting may
be prosecuted before the court of:

(a) the flag State of the ship;

(b) the State of registry of the installation;
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(c) the State of which the persor. 1= a national;

(d) any State where the transmissions can be received;
or
(e) any State where authorized radio communication 1is

suffering interference.

4, On the high seas, a State having jurisdiction in
accordance with paragraph 3 may, in conformity witn artacle
110, arrest any person or ship engaged in unauvthorized
broadcasting and seize the broadcasting apparzatus.

Article 1.0
Kight of visait

g Except where acts of interference deraive from
powvers conterred by treaty, a warship which encounters on
the high sesas a toreign s=hip, other that a ship entitled to
complete immunity a1n accordance with articles 95 and Y96, 1=
not justified in boarding it unless there 1s reasonable
ground for suspecting that:

(a) the ship 1= engagec 1n piracy;
(b) the ship is engaged in the glave trade;
(e the ship is engaged in unauthorized broadcasting

and the flag State of the warshaip has jurisdiction
under article 109;

(d) the ship 1s without nationality; or

(e) though flying a toreign flag or refusing to show
its flag, the ship 1i1s, in reality, of the same
nationality as the warship.

2. In the cases provided for in paragraph 1, the
wvarship may proceed to verify the ship’s right to fly its
flag. To this end, it may send a boat under the command ot
an officer to the suspected ship. If suspicion remains
after the documents have been checked, it may proceed to a
further examination on beocard the ship, which mu=zt be
carried out with all possible consideration.

3. If the suspicions prove to be unfounded, and
provided that the ship boarded has not committed any act
justifying them, it shall be compensated for any loss or
damage that may have beern sustained.

4, These provisions apply mutatis mutandis to milaitary
aircraft.
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o These provaisions also apply to any other duly
authorized shipse or aircraft clearly marked and
identifiable as being on government service.

Article 111
Right of hot pursuit

1. The hot pursuit of a foreign ship may be undertaken
wvhen the competent authorities of the coastal State have
good reason to believe that the ship has viclated the lawvs
and regulations of that STate. Such pursuit must be
commenced when the foreign ship or one of its boats 1is
within the internal waters, the archipelagic waters, the
territorial sea or the contiguous zone oif the pursuing

State, and may only be continued outside the territorial se:

or the contigucus =zone 1f the pursuit has ncit been
interrupted. It 1s not necessary that, at tne time when
the foreign ship within the territorial sea or the
gontiguous zone recelives the order to stop, the ship giving
the order should likewise be within the territorial sea o:
the contiguous zcne. 1f the foreaign ship 1s withain a
contiguous zone, as defined in article 33, the pursuit may
only be undertaken 1% there has been a viclation oif the
rights for the protection o which the zone was
established.

2. The right of hot pursuit shall apply mutatas
mutandis to violations in the exclusive economic zZone Or on
the continental shelf, 1ncluding safety zones around
containental shelf installatione, of the laws and
regulations of the coastal State applicable i1n accordance
with this Conventiocn to the exclusive economlic zone or the
continental shelf, including such safety zones.

3 The right of hot pursuit ceases
pursued enters the terraitorazl sea of 1
third State.

s soon as the ship
w .

a
ts own State or of &

4. Hot pursuit is not deemed to have begun unless the
pursuing ship has satisfied itself by such practicable
means as may be available that the ship pursued or one of
its boats or other craft working as a team and using the
ship pursued as a mother ship is within the limits of the
territorial sea, or, as the case may be, within the
cecntiguous zone Or the exclusive economic zone or above
the ccntinental shelf. The pursuit may only be commenced
after a visual or auditory signal to stop has been given
at a distance which enables 1t to be seen or heard by the
foreign ship.



2 The right of hot pursuit may ke exercised only by
warships or miliaitary aircraft, or other ships or aircraft

clearly marked and identifiable as being on government
service and authorized to that effect.

6 Where hot pursuit is effected by an aircraft:

ta) the provisions of paragraphs 1 to 4 shall apply

mutatis mutandis;

(b) the aircraft giving the order to stop must itse

1L

actively pursue the ship until a ship or another

aircratt of the coastal State, summoned by the

aircraft, arrives to take over the pursuit, unless

the aircraft is itself able tc arresi the snip.

It does not suifice to justify an arrest outsade

the territorial sea that the ship was merely
sighted by the aircrait as an offender or
suspected offender, if it was not both orderesd

b |
.

stop and pursued by the aircraft i1tself or other

aircratit or ships which continue the pursuit
without interruption.

Fa The release of a ship arrested waithin the
Jurisdiction of a State and escorted to a port cf that

State for the purposes of an inquiry before the competent

authorities my not be claimed solely on the ground that

ghip, in the course of its voyage, was escorted across a

the

portion of the exclusive econcmic zone or the high sea=, 1f
the circumstances rendered this necessary.
8. Where a ship has been stopped or arrested outside

the territorial sea in circumstances which do not justaify

the exercise of the right of hot pursuit, it shall bse
compensated for any loss or damage that may have been
thereby sustained.

Article 112
Right to lay submarine cables and pipelines

L. All States are entitled to lay submarine cables
pipelines on the bed of the high seas beyond the
continental shelf.

2. Artacle 79, paragraph 5, applies to such cables
pipelines.

66

and

anda



Artaicle 11C
Breaking or injury of a submarine cable or pipelins

Every State shall adopt the laws and regulations
necessary to provide that the breaking or injury by a ship
flying itse flag or by a person subject to 1ts juraisdictian
of a submarine cable beneath the high seas done wilfully
or through culpable negligence, in such a manner as to be
liable to interrupt or obstruct telegraphic or telephonic
communications, and similarly the breaking or injury cf a
submarine pipeline or high-voltage power cable, shall be a

punishable offense. This provision shall apply also to
conduct calculated or likely to result in such brealing o:
Lnjury. However, it shall not apply to any break or injury

caused by persons who acted merely with the legitimate
object of saving their lives or their ships, after having
taken all necessary precautionse toc avaoid such break or
injury.

Article 114
Breairang or injury by owners of a submarine cable
or pipeline of another submarine cable or pipeiine

Every State sghall adopt the laws and regulations
necessary to provide that, 1f perscns subject to 1tse
jurisdiction who are the owners of a submarine cable or
pipeline beneath the high seas, 1n laying or repairing
that cable or pipeline, cause a break in or injury to
another cable or pipeline, they shall bear the cost of the
repalres.

Article 115
Indemnity for loss incurred in avoiding 1njury to a
gubmarine cable or pipeline

Every State shall adopt the laws and regulations
necessary to ensure that the owners of shipsz who can prove
that they have sacrificed an anchor, a net or any other
fishing gear, in order to avoid ainjuring a submarine cakble
or pipeline, shall be indemnaified by the owner of the cakle
or pipeline, provided that the owner of the ship has taken
all reasonable precautionary measures beforehand.

Source: The Draft Final Act of the Third Urited
Nationgs Conterence on the Law of the Sea, as contained in
U.N. Dozcument A/CONF. 62/121 of Octeober 21, 1S98Z.
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APPENDIX III

NATIONAL PROCLAMATIONS AND/OR LAWS FERTAINING TO

NAVIGATION IN THE EEZ

Law of the Sea Convention in December
1382 and declared the right to interpret the Convention
in the context of "Angoclan sovereignty and territorisl
integrity” in a manner to be anncunced upocn
ratificatian.

Angola: Signed the

Erazail: Signed ths= Law of the Sea Convention in December
1982 and declared that the Convention does not aulhorize
states to conduct milatary exercisesz in the EEZ of
another state without consent.

Burma: In Law Ko. 3 of Agpral 1577, claimed authority to
subject freedom of navigastion and of overflight to brazd
restrictions.

Cape Verde: Signed the Law of the Sea Convention in
December 19&8.: and deciared that non-peacetul uses of the

EEZ, 1ncluding exercises with excluded

therein.

weapons, are

Guyana:
be a designated areaz and make
sar

The Fresident may declare any area of the EEZ to
provisions he deens

necessary with respect to "entry into and passage through
the designated area of foreign ships by the establishment
ot fairways, sealanes, traffic sepsaration schemes or aay
other mode of ensuring freedom of navigaticn which 1s not
prejudicial to the interests of Guyana." [article 18(a)
and (b)) (vi)l~»

India: The government may provide for regulation of entry,

passage through

designated area

"by establishment of

fairways,

sezalanes,

traffic separation schemes

or any

cther mode of ensuring freedom of navigation which is not
prejudicial to the interests of India." [article 7.b)
(Explanation) =

Maldives: In Law No. 32/76 of December 137&, established

EEZ, and affirmed only right of innocent passage.
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Mauraitania: In Law 78,043 established EEZ and fishing
zone; provided freedoms of navigation and overflight
would not be restricted unless they adversely affected
jurisdiction over scientific research,
installations/devices, preservation of the environment,
or the security of the state.

Mauritius: The Prime Minister may provide in designated
areas of the EEZ or continental shelf necessary
provisions with respect to "the regulation of entry into
and passage of foreign ships through the designated area”
and "the establishment of fairways, sealanes, traffac
separation schemes or any other mode of ensuring freedom
of navigation which is not prejudicial to the interest of

Mauritius. " [article S(a? and (b)) (vi) and (vii)i=

Nigeraia: The government "may, for the purpose o1
protecting any installation in a designated
are...prchibit ships...from entering without 1ts consent
such part of that area as may be specified." larticle
3(2) 1+

Pakistan: The government may declare any area cof the Ec.
to be a designated area and make provisions as 1t deems
necessary with respect te "the regulation of entry into

and passage through the designated area of foreign ship=
by the establishment of fairways, sealanes, tratffaic

separation schemes or any other mode of ensuring freesdorn
ol navigation which 1s not prejudicial to the interezt cof

Fakistan. " [article 6(a) and (b)(vi)l=

Portugal: In Act No. 33777 of May 1977, acknoawledged only
"innocent passage, " as well as overflight, within the
EEZ.

Seychelles: The President may declare any area of the

continental shelf or EEZ to be a designated area and make
provisions as he considers necessary with respect to "the
regulation of entry into and passage of foreign ships
through the designated area [andl]l the establishment of
fairways, sealanes, traffic separation schemes or any
mode of ensuring freedom of navigation which is not
prejudicial to the interest of Seychelles." [article Sia
and (b)(vi) and (vii)l=

Uruguay: Signed the Law of the Sea Convention in December
1882, and declared that rights under the Convention will
be applied on the basis of recaiprocity and that it
purports to exclude military exercises within the EEZ.
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U.S. 5K, & "Iln connection with certain specifically bounced
regirons of the economic zone of the U.5.5.R. in which,
for technical reason=s connected with oceanographic anc
ecological conditions, as well as for the use of these
regions or for the protection of their resources, or
because of the special requirements for navigation in
them, it is necessary that special obligatory measures
shall be taken to prevent pollution from vessels, such
measures, including those connected with navigation
practices, may be established by the Council cf Ministers
of the U.S.S.R. in regions determined by it. The borders
of these special regiocnes should be noted in ‘Notificaticon
toc Marineres’. "l{article 131»

s Appendis entries with an asterishk at the end

n their entirety from Table & of Lawrence Juds,

ompataibility of National Claims and the UN
Convention on the Law of the Sea, " QOcean Development and
International Law, v. 1l&, nc.4, 1986, p. 34-35. The

remaining Appendix entries are taken from the dratt
Maritime Claims Reference Manual, DOD 2005.1-M, pp. Z2-Y,
2~-88, Z-52, Z-88, 2-2868, 2-274, 2-345, 2~501.
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paramount”". p. 111. The Indian Navy is evaluated as having
"the capability of disrupting the trade and the aftairs ot
any of the Indian Ocean littoral countries were the
government in New Delhi so disposed". p. 127. An example
of the warship construction that is ongoing throughout the
world, Brazil has plans for 49 ships, which include a 35-
40, OUU ton aircratt carraer, a 15,000 ton heiicopter
support carrier, 6-8 submarines, destroyers, frigates,
patrol craft, mine countermeasures vessels, river tlctilla
and amphibious ships. p. 351

61. Admiral Jame= D. Watkins, USN, The Maritime

Strategy, U.S5. Naval lInstitute, 1986, pp. 1b-17.
6z. President’s Proclamation of March 10, 1983.
65. Kichardson, p. 91lU0.
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