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Presently, the United States is in the midst of a
"revolution" concerning the management and use regulation

of its land resources.1

This peaceful "revolution" is
occurring as a consequence of local government's inability
to properly enforce land use controls and to adequately
cope with rapid land development., The woeful conditions
of our urban areas; the dwindling supply of land, a once
superabundant resource; the increasing rate in environ-
mental degradation, and the accelerating increase in prob-
lems arising from conflicting usage--all happening under
the purview of local government--contribute to the radical
changes taking place in land use reform.

Deviation from traditional land control systems,
initially, ensued as a response to urban sprawl and con-
flicting land utilization, factors which have been occurring
in disregard of local zoning ordinances.2 To anyone who has
recently visited any large metropolitan area in the United
States, it is grossly obvious that zoning practices have
been largely piecemeal and that zoning ordinances have been
approved on the basis of short-term economic gain of the
local community. In this respect, some observers have
stated that most large cities with viable zoning ordinances
have not exhibited better land management practices than

the City of Houston, Texas, which possesses nc land use

controls or zoning ordinances at all.3 In addition, con-



flicting land use along boundaries of adjacent zoning mu-
nicipalities, a result of the insularity of zoning boards,
defeats all rational land use planning and accentuates
the problems of individual zoning practices.4
Until recently, the only direct involvement of the
federal government with land use management was its sup-
port of regional, state and local land use planning
through the planning assistance program established by
Section 701 of the "Housing Act of 1954," as amended.5
However, because of the inadequate management practices
exhibited by the cities and as a result of several national
studies examining the problems and potentials of "growth,"
the federal government enacted the "Urban Growth and New
Community Development Act of 1970." 1In this legislation,
the federal government declared its intention to:
« ¢« o provide for the development of a national urban
growth policy and to encourage the rational, orderly,
efficient and economic growth, development and re-
development of our [Sltates, metropolitan areas, cities,
counties, towns, and communities in predominantly
rural areas which demonstrate a special potential for
accelerated growth; to encourage the prudent use and
conservation of our national resources; and to en-
courage and support development which will assure our
communities of adequate tax bases, community services,
job opportunities and well-balanced neighborhoods in
in socially, economigally and physically attractive
living environments.,
In addition, this Act stated that the '"national urban
growth policy," among other things, should " . . . help

reverse trends of migration and physical growth which re-

inforce disparaties among states, regions and cities . . ."7



However effective this legislation may be on the
inner cities, this Act has arrived too late in history to
cope with the population overflow of the cities and the re-
sultant mass migration to the unexploited surrounding
areas, For example, six of the ten largest metropol-
itan areas in the United States are located along the frag-
ile ocean coasts.8 In 1960, approximately forty five mil-
lion people lived in the 237 counties bordering the oceans.
However, by 1970, the year this Act was passed, this total
had grown to over sixty million people due in part to the
overflow of the cities. Furthermore, when considering
Detroit and Chicago over fifty per cent of the total U.S.
population now lives within fifty miles of the seacoast.9
Obviously, planning efficient growth and reseclving its
accompanying problems required more than that offered in
the "national urban growth policy."

Subsequently, to deal with the "growth" problem and
with its concomitant impact on land use, the federal govern-
ment has enacted several laws to affect efficient land
usage--laws which operate in specific and dramatically
different ways. However, this paper in discussing land
use controls comments only on those comprehensive efforts
directly affecting the coastal zone or indirectly af-
fecting it through all-inclusive land management regu-
lations. This narrow discussion should not indicate to
the reader that specific land use proposals have not been

introduced for impact on other physiographic regions,



The federal government responded to the growth prob-
lem along the seacoasts with the well-known "Coastal Zone
Management Act of 1972." Although this Act has been
passed within the last six months, it has not yet attained
sufficient support to successfully deal with development
in the coastal zone. With no funding authorized for the
Office of Coastal Zone Management for fiscal year 19?&-10
and with dwindling support for the location of this office

of
in the Departmen%Commerce,11

it is the writer's opin-

ion that the required support will not be forthcoming. It
is also the writer's opinion that financial neglect and
therefore, neglect of implementation of the "Coastal

Zone Act" can be traced to several specifics. First, the
land use problems in the coastal zone are extensive, as
indicated by the population concentration in the shore re-
gion, and thereby, affect and are affected by activities
occurring elsewhere. Second, the problems of the coastal
zone are often problems shared with other areas. Third,
the federal government is recognizing the need for a systems

approach towards land resource management.12

And fourth,

the concept of the coastal zone, in particular its land-
ward boundary, is nebulous. What is then needed is a

more comprehensive land use program directed at the mas-
sive interrelated problems associated with population growth,
with development and with land usage.

However, proponents of marine oriented activities

and congressmen from states with a high degree of marine



orientation may question the need for involving the

"unique" coastal zone with the problems of the far hinter-

land of the United States. This need for a systems approach

towards land utilization and the related requirement for
comprehensive land use legislation can be justified with
the following:

1. The state's, and therefore, the local government's
sphere of influence is land oriented.

2. Major pressures, conflicts and resource degradations
are concentrated on the landward side,

3. Coastal land use problems are highly visible to the
citizenry, whereas, marine resource uses are not so
directly observable, albeit, spectacular oil spills

do occur.13

4k, The coastal zone, unique in its relation to the sea,
is just a continuation of the interior land area.

Realizing these needs, realizing the commonality

of all land utilization and realizing the need for a more

comprehensive land use control act than that of the "Coas-

tal Zone Act," the federal government has commenced action
on comprehensive land use legislation.

Comprehensive Land Use Proposals
by the Federal Government

As noted earlier, the federal government has enacted
legislation that affect specific land use activities of
state and local government. This interest in land use

legislation continued through the ninety second Congress



where over 200 land use bills had been introduced--many
of which concern the coastal zone. These include: public
lands proposals, power plant siting proposals plus several
general energy siting proposals. But the major interest
and focus of discussion by Congress centered on the com-
prehensive land use proposals.14

In the ninety second Congress, the Senate, concerned
over haphazard land use practices exhibited by local mu-
nicipalities, passed the comprehensive "Land Use Policy
and Planning Assistance Act" on September 19, 1972, This
bill, also known as the Jackson Bill (Senate Bill 632),
passed the Senate by the overwhelming majority of sixty to
thirteen.15 Unfortunately, Congress adjourned before the
bill could be successfully acted upon by the House of
Representatives.

However, with the calling-to-order of the ninety
third Congress, both the Administration and the Congress
have acted promptly in introducing comprehensive land use
legislation. Senator Jackson, Chairman of the Committee
on Interior and Insular Affairs, reintroduced essentially
the identical 1land use bill that had passed the Senate a
few months previous. This bill is now designated Senate
Bi11 268,%° (Ses Appendiz A for Senate BLIL 268).

Following President Nixon's "Radio Message on the
Environment, " which revealed the intention of his admini-

stration to urge states to develop comprehensive land use



regulations "as their efforts of foremost importance in
the area of environmental concern."17 Senators Fannin and
Jackson jointly introduced the Administration's land use
bill, Senate Bill 924.1% This bill is identical in pro-
cedure and very similar in substance to the Jackson Bill.
In addition, Senator Muskie introduced a very stringent
comprehensive land management bill, Senate Bill 792, as an
amendment to the "Federal Water Pollution Control Act

of 1965."19 (See Appendices B and C for Senate Bills 924
and 792, respectively). Table one provides a comparison
and brief summary of the pertinent aspects of these three
comprehensive land use bills.,

The philosophy of land resource management ex-
pressed by these bills can be concisely described with re-
ference to the land use system proposed by the American
Law Institute (ALI).20 This code confirms and strength-
ens the roles of state and local governments in developing
land use planning. On the one hand, it requires the state
to increase its policy-making role and provide higher
standards of performance for local governments; while
on the other hand, it preserves the power to initially man-
age and control land development for the local govern-
ments. The ALI system declares that the primary respon-
sibility for land development rests at the local level
and that the state, possessor of overall land use respon-
sibility, should reserve to itself only specified power

to influence land use management.21



Title

Bill Number

Sponsor

Administered by

Scope:
A, Territory Covered
1. Jurisdictions

2, Districts of
Critieal
Concern

B. Development
Covered

State Planning:
A. Comprehensive Long-
range Planning

A Comparison of the Federal Land Use Proposals

"Land Use Policy and
Planning Assistance
Act of 1973"

Senate Bill 268

Senator Jackson

Secretary of Interior

All land except federal
lands which must be con-
sistent with the state
plan except in "over-
riding national interest"

Broadly defined "areas of
critical environmental
concern'" which include
wetlands, beaches, dunes,
estuaries plus other
natural, historic, cultural
and esthetic areas

Development of "key fa-
cilities,"” development of
regional benefit, large-
scale development and
large-scale subdivisions

Statewide land use program
within three fiscal years,
statewide land use plan
within five fiscal years

"Land Use Policy and
Planning Assistance
Act of 1973"

Senate Rill 924

Senators Fannin and
Jackson

Secretary of Interior

Same

Same

Same

Same

as Senate

as Senate

as Senate

as Senate

Bill 268

Bill 268

Bill 268

Bill 268

Amendment to FWPCA
"Title VI-=-Environ-
mental Protection
Permits"

Senate Bill 792

Table one

Senator Muskie

Environmental Pro-
tection Agency

All land except federal
lands which are exempt
if in "paramount inter-
est" of the United States

None specified

All further industrial,
residential and com-
mercial development

Environmental Protection
Permit Program approval
prior to July 1, 1975



B., Short-term
Planning

State Control:
A, Mechanism

Bs Administrative
Agency

€. Criteria of
Review

Regional Compacts

Local Control

State/local Interface

None required

(1) Implementation by
local government subject
to state administrative
review with authority to
disapprove

(2) Direct state land use
planning and regulation

State Land Use Planning
Agency established by the
governor or by state law

Conformance with state
land use plan--non-confor-
mance subjiect to state
police powers

Interstate compacts author-
ized but does not affect
alleotment of funds

Not affected but subject
to the state land use plan

A, Status of Local Plan

1. Consideration
of Local Plan in

State Plan

Mandatory

None required

(1) State administrative
review of local land use
plans, regulations and
implementation--with full
powers to approve or dis-
approve

(2) Direct state land use
planning and regulation

Same as Senate Bill 268

Consistency with state

land use plan--non-confor-

mance subject to state
authority

Same as Senate Bill 268

Same as Senate Bill 268

Mandatory

None required

Overall state respon-
sibility through issu-
ance of "environmental
protection permits,"
although permit granting
responsibility may be
delegated to local
government

None specified, although
single state agency
appears mandatory

State establishes and
promulgates policies
for the "environmental
protection permit
program"

"Adequate provision"
must be made to coor-
dinate planning activi-
ties with planning
activities of surrounding
states

Not affected but subject
to state permit policies

Mandatory



2. State Actions
vs. Local Plans

B, State Approval
and Disapproval of
Local Plans

Ce State Requirements
and Recommendations
for Local Plans

D. Review of Local
Grant Applications

Funding:
A, State

10

B. Local

Not affected

Required if this method
of state implementation
is chosen

Required if this method
of state implementation
is chosen

State must review local

application before federal

government approves it
for financial assistance

Forty million dollars for
each of the first two
fiscal years, thirty mil-
lion dollars for each of
the next three fiscal
vears

Percentage rates deter-
mined by the Secretary

of Interior on an ad hoc
basis

None specified

Not affected

Same as Senate Bill 268

Same as Senate Bill 268

Same as Senate Bill 268

Forty million dollars for
each of the first two
fiscal years, thirty mil-
lion dollars for each of
the next three fiscal
years

Percentage rates:
two=-third's federal
one-third state

None specified

Not affected

Local permit policies
subject to state permit
policies

Local permit peolicies
subject to state permit
policies

None

One hundred million
dollars for each of
the first three fiscal
vears

Percentage rates:

75% federal, 25% state
for establishment and
development of an
environmental permit
program

50% federal, 50% state
for maintenance of the
environmental permit

program

One hundred million
dollars for each of
first three fiscal years
for loss of tax revenue
due to the implementation
of the "environmental
protection permit

program"
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A difference between this concept and traditional
zoning, the key principle in the ALI system, is that the
state is required to participate directly in developments
having regional or statewide impact, that is, developments
that affect areas of more than local concern., These devel-
opments include: +those of regional benefit; the location
of "key facilities,* namely, highway systems and airportsj
any activities affecting "areas of critical environmental
concern, " and large-scale developments. In essense, the
state enlists local action, declares the peolicy to be fol-
lowed by the lccal municipalities and acts as the supervisor
of land development without becoming excessively involved
in specific activities.

A second difference between local control of land
development and the antiquated practice of zoning, as ex-
pressed in the ALI code, is that local communities are
authorized to participate in the developmental stages of
land use planning and to prepare plans, in addition to,
zoning ordinances. The plans authorized for preparation
includes: comprehensive land use plans, short-term capital
improvement programs and land development reports. The
communities which prepare these development plans are,
subsequently, given additional powers to regulate their
development, including the power to allow development that
is not permitted generally under their zoning ordinances
but which would be consistent with the plan. In this way,

local governments which exhibit mature responsibility in
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land use planning are assigned additional responsibility
and authority.22 These activities, which take place under
the auspices of the Statewide Planning Agency, result in a
means of mitigating local government resentment of state
authority and result in a method for balancing power be=-
tween state and local governments.. Finally, the assignment
of authority to local municipalities must be made by the
state since in the words of Secretary of Interior C. Rogers
Morton, at the Senate Land Use Hearings, the states are
being required to " . . . exercise responsibility over their
available land « o » o "22 (emphasis added to indicate em-
phasis expressed by Secretary Morton).

As interest in comprehensive land resource manage-
ment, as outlined above, gains momentum and as neglect of
the recent "Coastal Zone Act" continues, it becomes apparent
to the writer that coastal zone management cannot remain au-
tonomous from general land use management. Also the pro-
posed land use measures make specific reference to juris-
diction over "areas of critical environmental concern” in
which the shore region is defined.24 Furthermore, in an
interview with an employee of the Department of Interior, it
was learmned that the O0ffice of Coastal Zone Management, re-
designated the Office of Coastal Environment will be ab-
sorbed by the Department of Interior or by the eventual
Department of Natural Resources.25 This occurrence,
although not forecasted for the immediate future, is ex-

pected to take place within two and one-~half years.
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While the Office of Coastal Environment precariously
maintains its short life, a new office, the 0ffice of
Regional Planning is coming into the limelight. Organized
within the Department of Interior under the Assistant
Secretary for Program Policy, this office is the predecessor
of the 0ffice of Land Use Policy Administration, the pro-
posed administrator of the "national land use policy" as
envisioned by Senate Bills 268 and 924.26 The Office of
Regional Planning, a most recent organization, has been
authorized a budget of twenty million dollars for fiscal
year 1974, even though, this office has not been established
by law and even though, only ten million dollars would be
appropriated by the Jackson and Administration Land Use
Bills. 2’

During the recent problems associated with the im-
poundment of federal funds, the Office of Regional Planning,
unaffected by the impoundment, shared personnel and technical
advice with the Office of Coastal Environment and assisted
this office in developing the guidelines for the "Coastal
Zone Act." In this way, Regional Planning is well ac-
quainted with coastal zone activities.

Also the Office of Regional Planning is becoming more
acquainted with coastal zone affairs through informal dis-
cussions of an “Interagency Lunch Bunch."28 This group is,
in effect, the forerunner of the National Advisory Board
on Land Use Policy.29 This group, composed of representa-

tives from the various federal agencies plus representatives
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from the Atomic Energy Commission and the Environmental
Protection Agency, has been meeting periodically over the
last eleven months to discuss the progress and status of
comprehensive land use management. It was reported to this
writer that one of the main topiecs of discussion has been
the progress and future direction of coastal zone

30

management, No decisions have been made and no decisions
are expected since this group is essentially acquainting
its members with the various aspects of land management
reform.31

One additional item should be noted., The Office of
Regional Planning has been assigned the task to oversee all
future power plant sitings, a responsibility with tremendous
impact on the coastal zone. Considering this fact and con-
sidering the coastal areas are specified as "areas of
critical environmental concern,” a minimum of ninety five
per cent of the coastal zone, depending on its definition,
would come under the authority of the Secretary of Interior.32
From all of this, it appears that the Office of Regional
Planning is being readied for the assignment of overall
responsibility for land use regulations, an assignment
with enormous potential for influencing coastal zone
affairs.

With this discussion of a "national land use policy"
and its ramifications, the writer is attempting to impress
upon the reader the direction and current thinking in land

use management and in coastal zone management on the

national level., With this foundation, the remainder of this
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paper will examine the current status of comprehensive
land use planning in the State of Rhode Island and its

impact on coastal zone management.

Efforts in Land Use Management by
the State of Rhode Island

The development of Rhode Island's comprehensive
land use plans and regulations, which directly affect the
coastal zone, has been very similar to the development of
that on the federal level., On July 16, 1971, the Rhode
Island General Assembly passed the "Coastal Resources Manage-
ment Council Act" in order to protect the basic natural
environment of the state's coastal resources.33 Subse-
quently, the state has developed a statewide land use plan.,
Rather than comment on the already much-discussed "Coastal
Resources Management Council Act," this paper will proceed
directly to a discussion of comprehensive land use plan-
ning in Rhode Island.

Simultaneous with its creation of comprehensive
coastal zone legislation, the State of Rhode Island has
been continuing its development of a comprehensive land
resource management plan and related policies., Urban sprawl
and population growth are two of the factors, as on the
national level, that instigated thinking in total land

34

management in the state, For example, it was recognized
that only 23.8% of the total land area of Rhode Island was
developed in any form of urban use in 1960; however, with

continuance of present trends, it is projected that this
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figure will increase to over 50% by 1990.35 Consequently,
it is projected that much of this development with its
accompanying population growth will occur in formerly
pristine areas including rural and sensitive coastal areas.
In particular, it is expected that much development will
occur along the south shore in the Towns of Charlestown,
South Kingstown and Narragansett, where its impact on the
environment would be most dramatic. Therefore, to combat
these projected trends, 2 land use system of some descrip-
tion has become mandatory.

Population growth and urban sprawl are not the only
factors that initiated the development of comprehensive
land use planning in Rhode Island. In response to a survey
conducted on the states' role in land management, Rhode
Island said that three additional reasons were prime
mechanisms generating a need for land resource management
in the state. These reasons are: first, inadequate pro-
tection of water supplies; second, inadequate protection for
estuarine and marine fisheries, and third, inadequate
provision for future land needs for recreation.36

To cope with these numerous problems, Rhode Island,
in 1965, commenced development of a total land use plan,
The result was the first preliminary land use plan, which
was subsequently adopted by the State Planning Council in
1969, Following this initial draft, a2 sub-committe,
appointed by the State Planning Council in 1971, reviewed the

plan and made recommendations which have since been incor-
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porated into the second and third revisions--with the

third revision presently undergoing examination as the final

State Development Policies and Land Use Plan.37

With public hearings on the land use plan expected
in June or September 1973, final approval of the land use
policies and plan should take place no later than Sep-
tember 1973.38

The state plan, a vanguard in state land use pro-
grams, is a guide for the future development of Rhode Island
through the year 1990, The plan is an attempt to fill the
vacuum between local zoning practices and efficient land
resource management., As such, the plan allocates broad
areas to certain general activities, reserves some areas
from development during the time frame of the plan, and
identifies areas which should not be intensively utilized or
developed. The plan also delineates future settlement
patterns in varying degrees of intensity. In addition,
it specifies "areas for large-scale development," "areas
of critical environmental concern," and areas for the con-
struction of "key facilities"--all areas regquiring state
consideration in the pending federal legislation.39

In performing its task of allocating areas to specific
uses, the land use plan partitions the entire state land
area into six broad categories. These include: residential,
commercial, industrial, governmental and institutional,
airports and open space. These categories are then combined

40

and synthesized to form the land use plan, The synthesis
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of these categories is illustrated graphically by map

one, the final synthesis of the plan. This illustration,
although simple in appearance, is the end product of the
consideration of a multiplicity of factors, which include
economic and social factors plus the consideration of
other elements which include: the availability of sewer
and water services, anticipated transportation growth, the
availability of major highway systems and the influence

41

of physically limiting factors.

The State Development Policies and Land Use Plan,

expected to be approved within the next few months, is con-
sidered by this writer to be a well-organized, well-
studied and thorough plan that has been developed with
knowledge of the proposed national land use policies. It
is in conformance with the expected national land use
philosophy and it should serve as an excellent example of
land use planning for other states.

Before discussing the implementation of the state plan,
and therefore, a discussion of the mechanisms necessary to
make the plan binding to state and local agencies alike, a
brief comment on existing state laws that promote land use
regulation in the coastal zone will be presented. This
review is presented so that an understanding can be gained

of the foundation on which the plan will operate.
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Existing State Laws Exercising Land Use
Controls in the Coastal Zone

The State of Rhode Island is authorized to exercise
land use regulation through an extreme yet direct form of
control, namely, acquisition. Public acquisition may be
either voluntary by purchase or compulsory by condemnatiom.l+2

Acquisition is also permissible by other means, specifi-

cally, by lease or gift. In the General Laws the basis

for acquisition of land is found in Chapter 37-6. Here it
is declared that the head of any state agency is authorized
to acquire land or other property of public use if he con-
siders it beneficial to the development and maintenance
of any public facility.“’3
Purchase, eminent demain and acquisition by gift are
specifically authorized for a wide range of purposes in-
cluding several that directly affect the coastal areas.
Firstly, acquisition is permitted for flood control and

navigation projects as authorized by Section 46-2-9 of the

General Laws., Here the Department of Natural Resources is

authorized to provide up to one-half of the funds provided
by the federal government for flood control and naviga-
tion improvement projects.uq Next, acquisition by pur-
chase or condemnation is allowed for shore development
undertakings as noted in Section 46-3-10 of the General
Laws. This law also authorizes the state to pay up to

two-thirds of the cost for acquiring land in order to con-

trol beach destruction.us Unfortunately, no funds have
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L6

been appropriated for implementation of this law. Thirdly,
the Department of Natural Resources is authorized to ac-
quire any land bordering on tidewater in the state and the
ad jacent uplands for the construction of port facilities.
This acquisition, by purchase, eminent domain or lease,

is authorized by Section 46-5-1 of the General Laws.47

The "Green Acres Acquisition Act," found in Chapter

32-4 of the General Laws, permits land acquisition in the
48

coastal zone. Through this program, the state is au-
thorized to acquire land and to make grants to local govern-
ment in order to obtain land for recreation and conser-
vation purposes. "Land" may include water, rights-of-way,
easements and other types of interest in land. Acquisition
is permissible by eminent domain as well as by purchase or
gift. However, as of October 1972, the state funds for
implementation of this Act have been completely committed.b’9

In addition to acquisition, land usage in Rhode Island
can be influenced by regulation. For example, land, allot-
ted for sewage disposal and water pollution control func-
tions, can be regulated by the State Department of Health.
The Health Department is empowered to determine air and
water quality and general environmental health conditions.50
In this way, the Department of Health exerts an indirect
influence over land utilization by affecting air and water
quality limits.

Several existing state laws directly regulate wet-

land and shoreline areas, a major goal of the state land use
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plan, The "Coastal Wetlands Act of 1965" attempts to
" , . . preserve the purity and integrity of the coastal
wetlands « « « «" through regulation and police power.51
This Act authorizes the Department of Natural Resources
to prepare written orders designating protected salt marshes
and their contiguous uplands, up to fifty yards inland,
and designating the uses permitted in these marshes. These
orders take precedence over any local zoning ordinance or
other regulation; in this manner, this law amounts to a
form of state zoning. Owners of these salt marshes are
protected by this law since they may claim compensation for
compliance with the state orders.52 However, compensation
funds have not been appropriated for this Act and the alter-
nate method of compensation, the "Green Acres Fund," has
expired.53 Consequently, this Act appears to be of no
immediate impact.

The “"Intertidal Salt Marsh Act of 1965" also limits

unplanned use of coastal marshlamd.SLP

This Act prohibits
the dumping of dirt, rubbish, mud or any type of fill in a
salt marsh without initially obtaining a permit from the
Department of Natural Resources. Unfortunately, this law
applies only to salt marshes.55 This restriction, coupled
with the fact that no compensation funds have been appro-
priated for the "Coastal Wetlands Act," leaves much fragile
coastal wetlands vulnerable to development, and therefore,

to irreversible change.

The "Fresh Water Wetlands Act of 1971" also provides
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a qualified degree of regulation for river banks, flood
plains, swamps, marshes and other fresh water wetlands.56
Regulation is performed by permits issued by the Director of
the Department of Natural Resources. This Act requires a
permit from the Department of Natural Resources before
any change is made in the character of any fresh water
we’f.lamc’l.s7 This law is limited in that it does not per-
tain to the 419 miles of salt water shoreline in Rhode Island.
Finally, the well-known "Coastal Resources Management
Council Act," as mentioned earlier, directly influences land
usage in the coastal areas.58 This Act establishes and
provides power to the Coastal Resources Management Council
(CRMC) to protect the state's coastal waters and to ameli=-
orate destructive threats to shoreline areas up to the high
water mark. Additionally, the Council exerts authority over
other uses and activities upland of the high water mark.59
The powers of the CRMC are considerably constrained, in that
its coverage is limited to specific activities. Thereby,
the Council does not possess any mechanism to regulate the
proliferation of sub-division developments, private homes
and industrial plants excluding petroleum and chemical
facilities.éo In spite of these constraints, the Council
still retains sufficient authority to affect efficient land
use in the coastal zone. However, well-publicized political
and social problems have plagued the CRMC and have contri-
61

buted to an as yet unworkable organization.

Visibly, the present methods for protecting the coastal
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environment from destructive land usage is uncertain at
best., Acquisition is not reliable due to the expense in-
volved and due to the difficulty in procuring sufficient
funding. Regulation is constrained to very specific areas
and provides no protection for dry coastal land. Additionally,
protection for the salt water wetlands is not dependable,
And control exerted by the Council has not been timely nor
dependable as viewed from past Council practices. Con-
sequently, these doubtful mechanisms lend credence to the
belief that a more comprehensive form of land use control
is mandatory for use in the state's coastal areas.

Mechanisms Required for Effective Land Use
Contrel in Rhode Island's Coastal Zone

Adequate land use regulation, in the opinion of
the writer, rests with the potential success of the state
land use plan. This plan would affect the state's coastal
zone, in addition to, the total land area of Rhode Island.

However, the State Development Policies and Land Use Plan,

when finally approved, will only be a well-doumented policy
statement of the state with no legal support other than

the adherence of certain state agencies to the State Guide

Plan, of which the land use plan will be the "core"
62

element.
Therefore, action, namely legal action, to implement
and complement the land use plan must be taken by the state's

general assembly. Legal enforcement of the plan can be

divided into two basic concepts: implementation for short-
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term effect and implementation for long-range consequence.
Among the short-term steps required for implementing
the plan, legislation requiring all state agencies to
abide by the plan should be enacted.63 Such legislation
would greatly enhance coordination efforts among the state
agencies while giving a quasi-legal status to the plan,
In an interview with Daniel Varin, Chief of the Statewide
Planning Agency, legislation with this intent is expected
to be introduced in the coming session of the general
assembly.64
For additional short-term implementation, the "Zoning
Enabling Act)y which authorizes local government the respon-
sibility and authority to zone their land, should be a,mended.65
Legislation to this effect was introduced in the general
assembly in the past three legislative sessions. This
proposed legislation would expand the local zoning ordi-
nances so that, among other things, they would:
Promote the conservation of open space, valuable
natural resources and ecological features and pre-

vent urban sprawl and wasteful land development
practices;

Promote the development of neighborhoods and new com-
munities on a development basis relating modern en-
vironmental design standards to the type of development
and natural site features,

+ « o Provide for the implementation of land use and
development policies, goals and patterns contained in
the city orégown comprehensive plan and in any State
Guide Plan.

To achieve these purposes, the amendment is, essentially, mak~
ing the provision for residential cluster development and

incorporating cluster zoning in the present law.
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The consequent impact on the coastal zone of such an
amendment, is that, it would encourage efficient and attrac-
tive urban growth and would provide protection for the en-
vironment due to the curtailment of the carcinogenic
effects of urban sprawl. Also this amendment would pro-
vide for intelligent land management practices since all
future zoning would conform to the land use plan.

Also "shoreline setback" legislation should be enacted
to protect all of the state's coast line. This law could
take a form similar to that of Hawaii where a Land Use
Commission is authorized to establish setback areas between
twenty and forty feet from the upper reaches of the effects
of waves excluding storm and tide waves.67 However, Rhode
Island need not require such a width for its entire coast
line but should consider a setback area of variable width.
This flexible setback concept could provide for a wide set-
back along conservation, recreation and open space areas;
while it could provide for a narrow setback along urban
coast line,

This narrower width could be a modification of the
"nine and three" rule proposed in Australia and now recom-
mended for implementation in the State of Florida. This
rule prohibits the construction of any structure that would
cast a shadow on the adjacent coastal waters between 9:00 A.M.
and 3:00 P.M.68 Although this tool probably cannot be
directly applied to Rhode Island's situation, a modifica-

tion should be considered for use along the state's urban
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coast line.
One final short-term measure, a non-legal one, must
be taken. Coastal zone guidelines, which are absent from

the State Development Policies and Land Use Plan, must be

developed in the immediate future. Only when these are
developed and incorporated intée the land use plan, can
coastal communities derive maximum benefit from the state
plan. It was learned that efforts to create such guide-
lines are expected to begin in June 1973.69

Although the above legislative proposals are directed
at requiring conformance with the state plan, these meas-
ures should only be considered iterim measures and not
ends in themselves. The eventual goal to be strived for
should be the enactment of a comprehensive state land use
law,

A state land use law, a long-term objective in land
resource management in Rhode Island, would take a form of

statewide zoning.7o

Since statewide zoning strikes at the
very heart of local government autonomy, a state land use
law must be developed with the participation and con-
currence of the local communities. Consequently, state
action of this type should require a time frame of approx-
mately ten years or longer'.71
The Statewide Planning Program is already contem-
plating the basic outline for legislation regulating the
total land area of Rhode Island. The statewide zoning

envisioned would partition the state's total land area
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into three or four very broad categories which would in-
clude: rural areas, urban areas, conservation zones and

w72 Furthermore,

"areas of critical environmental concern.
these categories, broader than those described in the land
use plan, would be determined on the basis of existing

facilities, namely, public water and sewer services, trans-

II73

portation services and major "key facilities. In
addition, this law would be written with consideration of
local government authority.

It appears to the writer that the land use program
in Rhode Island is being guided towards a role similar to
that of the Hawaii"lLand Use Law of 1961," as .amended.’ﬂ+
This law establishes four different land use districts
into which the total land area of Hawaii is divided. The
divisions include: wurban, rural, conservation and agri=-
cultural districts. This law empowered the Hawaii Land
Use Commission to draw up the boundaries of each of the
districts and also authorized the local governments to
further zone the land within each district and to enact
stricter limitations if deemed necessary.

The local municipalities, awarded as much authority
as possible, are restrained in exercising complete authority
in three specific ways. Whereas rural and agricultural
areas could be interchangeably zoned by the local govern-
ments, no areas could be zoned for urban use outside of an

urban district. Second, all local zoning must be compat-

ible with the provisions of the land use law. And third,
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the usage of lands in conservation districts is to be

regulated directly by the Hawaii Department of Land and
75

Natural Resources.
This method of regulation, statewide zoning, may not

be practicable for states with large land areas. However,

a review, conducted in 1969, of the Hawaii "Land Use Law"

indicates that statewide zoning is viable in Hawaii, 2a

state small in land area with a long coast line. In this

review, it was found that the law had successfully cur-

tailed urban sprawl. Although the population growth on

Oahu, the island subject to the greatest economic pressures,

had grown by 153,000 persons during the period 1961-1968,

only 1,616 acres were added to urban districts. Since a stan-

dard of about nine acres per one hundred people had been

set for urban districts in earlier land use planning

studies, approximately 13,770 acres would have been re-

quired to accommodate the population growth, Also most

of the urban growth occurred in lands set aside for future

urban development.76
Similarly, it was found that the land use control sys-

tem had been effective in preserving prime agricul tural

soil. Although proposals had been received to change

2,648,8 acres of agricultural land to urban use, only 284,8

acres had been approved. Additionally, it is impossible to

estimate how many other change proposals were detered from

wl?

submission due to the existence of the "Land Use Law.

The Hawaii Law, however, is not without flaws. Reg-
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ulation of land in the conservation districts has not
proven adequate, even though, these areas are directly
controlled by the state. The State Department of Land and
Natural Resources had approved seventy six out of eighty
two special-use applications for the conservation districts;
thereby, making the state's administration practices some-

78

what suspect. Specifically, permits were granted for re-
sorts, government buildings and related residences in
"general use" conservation districts, which could lead to
urban development. Alsc transmission facilities, which
destroy scenic vistas, were permitted in "reserve watershed"
conservation districts. Finally, administration of the
conservation areas had no input from the local governments
nor provision for public hearings, thereby, leading to
further questioning of state's administrative practices.79
It is the writer's belief, that a law similar to
the Hawaii "Land Use Law," canbe successfully employed in
the State of Rhode Island. Initially, the geography of
Rhode Island is similar to that of Hawaii to the extent
that Rhode Island has a very small land area, 1,057 square
miles, and a long salt water coast line, over 419 miles in

Length. 20

Next, by recognizing the defects inherent in
the Hawaii Law, Rhode Island should be able to create an
adequate regulatory system. Specifically, by enlisting
local govermment participation in the administration of

conservation areas or "areas of critical environmental

concern® whichever comes under direct state authority,
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Rhode Island would be correcting a known defect and would
be balancing the delicate power struggle between state and
local government. Also by requiring local communities fo
partake in the planning as well as the implementing phases
of a land use law, the state would be satisfying two
basic premises expressed in the pending federal legislation.
First, the state "process shall include . « . participation
by « « « local governments in the statewide planning
Process « o o ."81 And second, the * . . » selection of
methods of implementation . . . shall be made so as to
encourage the employment of land use controls by the local
governments.82

Not everyone agrees that a form of statewide zoning is
the most desirable method for land resource management. Fred
P. Bosselman, a partner in the Law Firm of Ross, Hardies,
0'Keefe, Babcock and Parsons of Chicago, speaking at the
Annual Meeting of the Council of State Planning Agencies in
January 1972, urged states not to resort to statewide zoning.
His idea of non-advocacy of statewide zoning is founded on
three specifics. First, he states that the time and the
expense necessary for developing a statewide zoning plan
would require enormous amounts of effort and money. Second,
Mr. Bosselman declares that states do not and can not make
better decisions on zoning than the local governments.
Third, he states that any zoning system which attempts

to draw tight boundaries around certain areas is likely

to have serious impact on the price of land at the zone
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83

boundaries.,

As noted in his speech, Mr. Bosselman is apparently
urging a continuation of the piecemeal practices per-
formed by local government., By mentioning the required ex-
pense, he obviously does not consider the priceless value
of land, which if developed, can never be restored to its
natural state. In addition, he is resigning himself to the
haphazard zoning practices of local government when he
declares that state government can do no better. Yet
Hawaiil is evidence that statewide zoning can have a bene-
ficial impact. Finally, by saying that land prices along
zone boundaries will be greatly affected, he gives no con-
sideration to "transitional zones" nor consideration to
property tax changes.

Summarizing, the writer considers it mandatory to
discontinue past land use control methods and to replace
these methods with a more comprehensive system, whereby, the
local governments must conform to a broad form of zoning.
This must be done--for land once it is altered from its
pristine state can never be returned.

A second long-term objective should be acted upon.
This objective is to reorganize the Coastal Resources
Management Council in a fashion similar to that expected
for the Federal Office of Coastal Environment. That is,
the Council should be organized within the State Depart-
ment of Natural Resources with competent experts in

coastal zone affairs serving as its members. This change,
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in addition to conforming to the expected federal land use
policy, would also enhance state inter-agency coordination
efforts.s4

Any changes, dramatic as those just mentioned, can-
not be expected to occur without local government consent.
But will local government permit any form of statewide
zoning? Will local government concede any of its land reg-
ulatory authority to the state government? Knowing it
cannot adequately deal with land use problems, will local
government allow state intervention? Possible answers to
these gquestions and the attitudes of the local community
towards comprehensive land use management will now be
explored.

Attitudes and Comments on Comprehensive
Land Use Controls by Local Government

Several cities and towns within the State of Rhode
Island have recently completed or are currently in the
process of amending their zoning ordinances. These local
communities include: Westerly, Warwick, South Kingstown
and Narragansett. The factors instituting new interest
in zoning ordinances vary. However, the predominant reasons
for amending these zoning laws are: to control development,
to change the laws to reflect population increases and
to preserve open space for conservation and passive re-
creation. In addition, Mr. Jay James, Chairman of the
Citizens' Zoning Committeégf the Town of Narragansett, stated

that the total re-examination of zoning in Narragansett is
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w85

the town's " « « « prime move on coastal protection.
Since the Town of Narragansett is directing much of its land
use concern towards the shore areas, this town will be
examined for its attitude towards land use regulations and
the coastal zone.

Narragansett is presently in the process of amending
its zoning ordinances tc forbid multiple-family dwellings,
that is, apartment houses, to be built within 1,500 feet
of any coast line, salt or fresh water.86 This proposed
amendment, drafted by the Citizens' Zoning Committee, is
the town's reaction to the vulnerability of its shoreline
areas to commercial development,

Beginning in early 1972, developers have been at-
tempting to build an apartment complex east of Ocean Road
along the eastern coast of Narragansett.87 More recently,
Shoreline Developers, Inc. has planned to construct a 132
unit apartment complex east of Fort Nathanael Greene., Also
Ocean State Improvement Company has planned to build a
restaurant east of Ocean Road opposite Walcott Avenue.88
Because the proposed construction sites are zoned for com-
mercial use, the town is helpless in permanently halting
construction unless the proposed amendment, prohibiting
commercial development within 1,500 feet of the coast line,
is quickly approved.89 Also since the proposed building
areas do not affect marshlands or any form of wetlands, the
state is unable to prevent construction, albeit, the pro-

jects must undergo perusal by the state's Coastal Resources
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Management Council.

In reference to this situation, the writer asked
Mr. Gaetano Moretti, Building Inspector for the Town of
Narragansett, about the town's attitude towards state
assistance, Mr., Moretti, in discussing the situation,
said that Narragansett has no controls to prevent develop-
ment along its coast line, in particular, around Scar-
borough Beach and around the areas proposed for construction
sites, Mr., Moretti stated that although Narragansett
lacks appropriate local regulations, it does not want
“state interference" but it would accept "state assistance,"”
that is, state financial support.9Q

Obviously, this statement is a paradox. It reflects
the jurisdictional problems existing between state and local
governments regarding land use control. Also the situation
in Narragansett is the epitome of local government hostility
towards state intervention, whereby, the local community
will not accept state jurisdiction, even though, the local
government cannot prevent irreversible damage to its own
land., Needless to say, any thought of statewide zoning will
not be kindly looked upon by the Town of Narragansett.91

This fear of state intervention by Narragansett has
resulted in a thoughtless and haphazard housing construction
spree, Narragansett residents, afraid of losing their
building rights to the authority of the state, have been
selling their land to land developers or have been building

houses on their property}even though, they had no intention
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of building at this time.’> This is quite similar to the
situation on Green Hill Beach where a dramatic increase in
housing construction has occurred within the last year for
fear of state intervention. This increase has resulted in:
an increase in housing construction from three units to
seventeen units within the last year.93
Short-term emergency measures by the Town of Narra-
gansett have, up to the present time, halted construction of
the proposed commercial enterprises. These emergency
measures are in the form of emergency zoning ordinances

94

which are effective for sixty or ninety days. However,
these emergency laws, consistently being renewed, are open
to legal questioning and would probably be overruled by
the courts.95 Clearly, state action, although not desired
by the local community, is necessary to ensure coast line
protection,

Simply stated, the State of Rhode Island must inter-
vene as soon as legally possible. Housing construction
sprees are occurring to the dislike of all parties con-
cerned; private owners, the local community and the state
government. Only the state government by initially,
enacting interim land use measures and secondly, enacting
a desired form of statewide zoning in the distant future,
can an objective, not an emotional, form of regulation be

placed on Rhode Island's valuable land resources.
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Summary

The federal government is in the process of shifting
its interest from specific land use controls to a more
comprehensive land use system. This system, similarly
described by the Jackson, Administration and Muskie Land
Use Bills, focuses land use responsibility upon the state
government but requires local participation in the
planning and implementing stages.

Relatedly, the federal government is neglecting
the 0ffice of Coastal Environment and is planning to re-
organize this office within the Department of Interior
or within the expected Department of Natural Resources.

The State of Rhode Island is following a trend similar
to that of the national government. With creation of the
Coastal Resources Management Council, Rhode Island initiated
comprehensive coastal zone land regulation. However, due
to numerous problems afflicting the Council, its work
has been largely unsuccessful. This situation has re-
sulted in inefficient land use management and in an unre-
liable and undependable Council. Simultaneously, the
state, through the Statewide Planning Program, has created

the State Development Policies and Land Use Plan. Conse-

quently, a shift towards comprehensive land use management
is now underway in Rhode Island.
However, a power struggle between state and local

government is sure to follow regarding land use reform--
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especially as reflected by the hostility of the Town of
Narragansett. Here no form of "state interference" would
be tolerated.

But radical land use reform is mandatory in order to
protect the state's total land area, in general, and the
state's coastal zone, in specific. Therefore, to bring about
an orderly change-over to comprehensive land use management,
several mechanisms would be helpful., These mechanisms
include short-term and long-range objectives. They should
include the following:

1. Amending the "Zoning Enabling Act" in order to require
local community conformance to the state land use plan.

2, Passing legislation requiring all state agencies to
adhere to the land use plan.

3. Establishing variable "shoreline setback" areas.

4. Passing a Rhode Island "Land Use Law," similar in pro-
cedure and content to the Hawaii "Land Use Law,"

5« Re-organizing the Coastal Resources Management Council
in a manner similar to that planned for the Federal

Office of Coastal Environment, that is, the CRMC should

be organized within the State Department of Natural Re-
sources with competent experts on coastal zone affairs
serving as its members.

When these recommended objectives are accomplished, Rhode
Island, in the opinion of the writer, will surely possess a

program that will protect its coastal region, and therefore,
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its economy and social well-being.

Supplement

On April 27, 1973, the writer talked with Mr.
Stephen Quarls, legal counsel to the Committee on Interior
and Insular Affairs. It was learned at that time that the
Jackson Land Use Bill, the federal land use bill with the
greatest level of support, was undergoing "mark up."
Specifically, all "direct reference" to coastal physio-
graphic features are being deleted; however, the land use
bill is still intended to cover all land use areas including
the coastal zone.96

According to Mr, Quarls, the Jackson Bill is being re-
written this way with the intention of having the "Coastal
Zone Management Act of 1972" and the proposed land use act
complement one another.9? Under this circumstance, if a
state does not qualify for appropriated land use funds then
it automatically does not qualify for coastal zone management
funds and vice versa., Consequently, both pieces of legislation
would produce greater compliance when operating together
since a greater amount of money would be offered to or
would be withheld from the state governments.

If this altered land use bill should come to pass then
the recommendations made in this paper, although made for
other reasons, would still be valid. First, a state land use
law, not affected by the proposed federal legislation, would

still be beneficial to the state for protection of its land

resources. Furthermore, there would exist a greater need for
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such a law in order to insure compliance of the local
communities due to the larger amounts of money involved.
Second, the re-organization of the CRMC should still be
brought about since the Department of Interior or the
proposed Department of Natural Resources will probably
be responsible for administering both the "national land
use policy" and the "Coastal Zone Management Act."
Therefore, although developed from other circum-
stances, the recommendations made in this paper will still

be applicable under the new proposed legislation.
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