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Dutch Penal Protection Orders in Practice

A Study of Aims and Outcomes

Tamar Fischer & Sanne Struijk*

Abstract

Penal protection orders (PPOs) aim to protect initial victims
from repeat victimisation and in a broader sense from any
danger for his or her dignity or psychological and sexual in-
tegrity and may therefore be important instruments for vic-
tim safety. However, knowledge on the actual practice of the
PPOs and the successes, dilemmas and challenges involved is
scarce. In this article, we describe the legal framework and
actual enforcement practice of Dutch PPOs. The theoretical
framework leading our explorative analyses regards Lipsky’s
notion of ‘street-level bureaucracy’ and the succeeding work
of Maynard & Musheno and Tummers on coping strategies
and agency narratives of frontline workers. Using interview
data from criminal justice professionals, victims and offend-
ers, we describe the conditions of the enforcement practice
and answer the question which coping mechanisms and
types of agencies the professionals tend to apply in order to
meet the legislative aims and to protect victims as effectively
as possible. Results show that the five conditions described
by Lipsky are clearly present. So far, in almost all situations
the process of monitoring violations is reactive and because
knowledge onrisk indicators for violent escalation is still lim-
ited, it is difficult for frontline workers to decide how many
and what type of resources should be invested in which cas-
es. This results in a‘moving away from clients’ strategy. How-
ever, within this context in which reactive enforcement is the
default, we also found several examples of coping that repre-
sent ‘moving towards clients’ strategies.

Keywords: enforcement practice, victim safety, street level
bureaucracy, criminal justice chain, penal protection orders.

1 Introduction

In the last decade, victim protection has rightly received
political attention. On European Union (EU) level the
Council Resolution of 10 June 2011 advocated the active
protection of crime victims as ‘a high priority for the Eu-
ropean Union and its Member States’.! A previous call to
both the Commission and the Member States to improve
effective legislation and practical support measures for
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victim protection,> was followed by a joint directive
from the European Parliament and the Council.® This
directive applies to:

protection measures that aim specifically to protect a
person against a criminal act of another person,
which may in any way endanger that person’s life or
physical, psychological, and sexual integrity, for ex-
ample by preventing any form of harassment, as well
as that person’s dignity or personal liberty, for exam-
ple by preventing abductions, stalking, and other
forms of indirect coercion, and which aim to prevent
new criminal acts or to reduce the consequences of
previous criminal acts.

As for the Netherlands, there has indeed been an in-
creased recognition and development of legal protec-
tion measures in recent years. This recognition general-
ly stems from a social and political call for strengthen-
ing the legal position of victims of crime.* It was par-
ticularly promoted by the normative EU framework of
the Directive 2012/29/EU. This directive provided the
Member States with minimum standards for the rights,
support and protection of victims of crime. In the Neth-
erlands, where the directive was implemented in 2017, a
wide variety of victims’ rights has been formalised in
legislation and policy.’ Besides rights to be informed, to
speak at criminal hearings, or to make a victim impact
statement, the directive also concerns the right to be
protected from secondary and repeat victimisation. In
this respect, the legal modalities for the protection of
victims have been expanded. Alongside new modalities
based on administrative law and civil law, the expansion
mostly concerns modalities for imposing penal protec-
tion orders (PPOs) on the crime suspect or convict. In
general, these orders are aimed at protecting the initial
victim, primarily from secondary and repeat victimisa-
tion but also in a broader sense from any danger for the
victim’s dignity or psychological and sexual integrity.®

2 Council Document 17024/09,0J 2019.

EP and Council Directive of 13 December 2011, 0J 2011 L 338/2.

4 N. Elbers, S. Meijer, . Becx, A.J.J.G. Schijns & A. Akkermans, ‘The Role of
Victims’ Lawyers in Criminal Proceedings in the Netherlands’, OnlineFirst
European Journal of Criminology 1 (2020).

5 A.K.Bosma, M.S. Groenhuijsen & M. de Vries, ‘Victims’ Participation Rights
in the Post-Sentencing Phase: The Netherlands in Comparative Perspec-
tive’, 12 New Journal of European Criminal Law 128 (2021).

6 S.vander Aa, ‘Protection Orders in the European Member States: Where
Do We Stand and Where Do We Go from Here?', 18 European Journal of
Criminal Policy and Research 183 (2012).
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Previous research clearly shows a need for protection
among victims (of violent crime), especially when the
perpetrator is known.” These victims often suffer from
repeat victimisation and escalation of violence, as ac-
knowledged by the legislator.® Currently, the Dutch
PPOs can be imposed at every stage of the criminal trial
process, including the execution of judicial decisions.
Either as a stand-alone penal sanction or as part of a
conditional sanction modality.'°

In this article, we describe the Dutch legislation and
regulations regarding PPOs in four specific legal modal-
ities. These modalities are the criminal behaviour order
(Art. 509hh Criminal Procedural Code (CPC), the sus-
pension of remand (Art. 80 CPC), the conditional sen-
tence (Art. 14a Criminal Code (CC)) and, lastly, the free-
dom-restricting measure (Art. 38v CC). Given the earlier
mentioned EU normative framework for victim protec-
tion we also examine which aims the legislator had in
mind when developing and shaping these modalities
and the subsequent possibilities to impose the protec-
tion orders. Naturally though, protecting victims of
crime does not stop with legislation. The effectiveness
of PPOs depends largely on how they are implemented
and enforced in practice. Recent studies have shown
that the actual protection of victims by means of protec-
tion orders still has many limitations. For example, the
study by Fischer, Cleven & Struijk shows large differenc-
es between the numbers of violations reported by vic-
tims and the numbers of violations registered in the
files of the public prosecution and probation service.!:!?
This discrepancy indicates that with many protection
order violations, victims experience a lack of formal
criminal justice responses. Moreover, the study shows
that important differences between victims and profes-
sionals arise regarding the intended aim of protection
orders when interpreting the concept of effectiveness in
terms of safety perceptions.'> Professionals tend to fo-
cus on objective safety (i.e. less repeated victimisation),
whereas victims view effectiveness in a broader, more
subjective manner (i.e. including their perception of
safety).

Obviously, professionals such as probation or police of-
ficers have a certain discretion in making enforcement
decisions.* Other factors and considerations besides
evidence may also play a role in their willingness to re-
port violations of a penal protection order. The question

7 A.ten Boom and K.F. Kuijpers, ‘Victims’ Needs as Basic Human Needs’, 18
International Review of Victimology 155 (2012).

8 H.C.J. van der Veen and S. Bogaerts, Huiselijk geweld in Nederland. Over-
koepelend syntheserapport van de vangst-hervangst-, slachtoffer- en daderonder-
zoek 2007-2010 (2010).

9 Ministerie van Volksgezondheid, Welzijn en Sport, Factsheet Huiselijk Geweld
(2013).

10  T.Fischer, . Cleven &S. Struijk, Handhaving en veiligheid bij strafrechtelijke
contact-, locatie- en gebiedsverboden ter bescherming van slachtoffers (2019).

11  Fischer et al., above n. 10, at Table 7.1.

12 See also: S. van der Aa, K. Lens, F. Klerx, A. Bosma & M. van den Bosch,
Aard, omvang en handhaving van beschermingsbevelen in Nederland. Deel 1:
Wettelijk kader en handhaving (2012).

13  Fischer et al., above n. 10.

14 Vander Aaetal., above n. 12.
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arises whether there is a discrepancy between the legis-
lative aims of the PPOs and the implementation in prac-
tice. If so, is this due to limited possibilities and scarce
resources to actually meet the legislative expectations,
or are there more fundamental causes? This important
question, which we will address in this article, corre-
sponds to the results of many studies discussing the di-
lemmas of the individual frontline professionals work-
ing in public services. The influential study by Lipsky
was the first to provide an extensive analysis on this is-
sue, thereby introducing the nowadays famous notion of
‘street-level bureaucracy’."” For Lipsky, this notion was
largely determined by coping mechanisms referring to
the general responses that professionals develop to deal
with the challenges brought about by inadequate re-
sources, few controls, indeterminate objectives and dis-
couraging circumstances.! This focus on coping mecha-
nisms retains great significance for socio-legal studies
because of what these mechanisms can tell us about the
‘how’ and ‘why’ of the implementation of law and poli-
cy.!” Moreover, the reasoning of frontline work profes-
sionals about their coping strategies may give insight
into the agency narratives that apply to the mechanisms
in the enforcement of protection orders. In this respect
we will distinguish between the state-agent and the cit-
izen-agent narrative.!® Both narratives may help to un-
derstand the motivations and considerations of front-
line workers judgements and actions.

Since Lipsky’s seminal work, numerous empirical stud-
ies have been published on this topic!® examining vari-
ous public functions, including the police officer, proba-
tion officer, public prosecutor and judge. Yet, extant
studies are predominantly conducted within their re-
spective professional fields.?’ In this explorative article
though, we go beyond the field-level focus and examine
the possible discrepancies and tensions between the
aims and outcomes of PPOs using an integrated ap-
proach that includes all relevant professionals in the
criminal justice chain. Our research question is whether
and to what extent conditions are present that compli-
cate the enforcement of PPOs. Subsequently, which cop-
ing mechanisms are applied by different professionals
regarding this enforcement in order to meet the legisla-
tive aims for effective victim protection.

To answer these questions, we will first analyse and de-
scribe the legal framework on Dutch PPOs in the earlier
mentioned four legal modalities (Section 2), followed by

15 M. Lipsky, Street-Level Bureaucracy: Dilemmas of the Individual in Public Ser-
vices (2010).

16 Ibid., at 82.

17  S.Halliday, N.Burns, N. Hutton, F. McNeill & C. Tate, ‘Street-Level Bureau-
cracy, Interprofessional Relations, and Coping Mechanisms: A Study of
Criminal Justice Social Workers in the Sentencing Process’, 31 Law & Pol-
icy 405, at 406 (2009).

18 S.Maynard-Moody and M. Musheno, ‘State Agent or Citizen Agent: Two
Narratives of Discretion’, 10 Journal of Public Administration Research and
Theory 329 (2000).

19 L. Tummers,V.Bekkers, E. Vink & M. Musheno, ‘Coping During Public Ser-
vice Delivery: A Conceptualization and Systematic Review of the Litera-
ture’, 25 Journal of Public Administration Research and Theory 1099 (2015).

20 Halliday et al., above n. 17, at 406.
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a discussion of the theoretical framework on ‘street-lev-
el bureaucracy’ (Section 3) and our methodology (Sec-
tion 4). After having presented the results of our study
(Section 5), the article concludes with a discussion and
some final remarks (Section 6).

2 Legal Framework

The Dutch legal possibilities for imposing a penal pro-
tection order on a suspect or convict have substantially
been increased throughout every stage in the Dutch
criminal process. The corresponding legal modalities
vary from the very first stage prior to detention on re-
mand to the actual detention on remand, and from the
sentencing procedure to the execution of the sentence
and, correspondingly, the detainee’s conditional release.
Especially the latter forms of PPOs — imposed as back
door sentencing as opposed to front door sentencing®
- have recently been increased.?? To protect victims as
effectively as possible, there is also a development con-
cerning the earliest possible stage in the criminal pro-
cess. Impelled by the aforementioned EU Directive
2012/29/EU, a new ‘individual assessment’ policy was
implemented in the Netherlands.? Since the actual im-
plementation on June 1, 2018 the policy compels the
police to make an individual assessment of the victims’
risk, vulnerability and protection needs. At later stages,
the policy also enables the Public Prosecution Service,
the judiciary, the Probation Services and Victim Support
services to systematically assess the vulnerability of
each victim and to determine whether protective meas-
ures are necessary during the criminal process. In this
regard, both the conceptualisations of victims’ risk and
protection needs to refer to secondary victimisation, re-
peat victimisation, intimidation and retaliation.

The legal framework shows that there is no uniform aim
of PPOs. Clearly the focus is on protecting citizens
against crime, particularly from second and repeat victi-
misation. Yet, there may be other aims involved such as
the protection from intimidation and retaliation or the
reduction of the consequences of previous criminal acts
on victims. Given this plural aim of PPOs and the corre-
sponding discretion for the executive professionals, the
question arises how these professionals act and decide
regarding the orders’ enforcement. To address this is-
sue, we interpret the aforementioned four legal modali-
ties for imposing a penal protection order and reflect on
the extent to which they correspond to their plural aim.

21 N.Padfield, ‘Legal Constraints on the Indeterminate Control of “Danger-
ous” Sex Offenders in the Community: The English Perspective, 9 Erasmus
Law Review 55 (2016); N. Padfield, R. Morgan & M. Maguire, ‘Out of Court,
Out of Sight?’,in M. Maguire, R. Morgan &R. Reiner (red.), The Oxford Hand-
book of Criminology (2012) 955.

22 S.Struijk, ‘Vrijheidsbeperking na detentie: in hoeverre zet de rechter de
achterdeur open?, 6 Sancties 353 (2018); Bosma et al., above n. 5.

23  Stb.2016, 310.
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2.1 Criminal Behaviour Order

Since 2010, the public prosecutor is permitted to impose
a so-called behaviour order upon a suspect of a public
order offence, especially in case of a high risk of recur-
rence or incriminating behaviour towards a person
(Art. 509hh CPC). Specifically concerning victim protec-
tion, this order may consist of a ban to communicate or
be in a certain area with a specific person (Art. 509hh
CPC). The behaviour order is generally aimed at pre-
venting or stopping people from causing public nui-
sance and vandalism.?* Although the legislator primarily
focused on hooligans and other troublemakers, the be-
haviour order was also explicitly designed for victim
protection. More specifically, the order may be imposed
to protect victims from (further) harassment and other
seriously incriminating behaviour by an offender.?s Al-
though these protective measures occur at an early
stage of the criminal proceedings, the order cannot be
imposed without meeting the legal requirement of the
suspicion of a concrete criminal offence. The legal sys-
tem also provides for additional victim protection stat-
ing immediate execution of the behaviour order contra-
ry to the usual legal procedure. Moreover, violation of
the behaviour order legally constitutes a new criminal
offence for which the offender, if reported by the police
officer, may be held in custody and taken to court
(Art. 184 CC). In this respect, violating a behaviour order
specifically based on victim protection even constitutes
an aggravated offence (Art. 184a CC).

2.2 Suspension of Remand
As in most other countries, the Dutch CPC offers the
possibility to conditionally suspend pre-trial detention
(Art. 80 CPC). Both the suspension and the attached
conditions are a judicial decision. The conditions are di-
verse but always related to one of the legal grounds for
the suspension.?® As these grounds include serious flight
risk or serious risk for public safety (Art. 67a CPC), it is
clear that victim protection as such is not one of them.
In fact, both this legal modality and the attached condi-
tions were originally not designed for victim protection,
but for adequate behavioural change of the offender
with renewed pre-trial detention as a threat of non-com-
pliance. Currently, the conditions attached to the sus-
pension of remand may explicitly be aimed at protecting
the victim from repeat victimisation. This aim is not due
to changed legislation but based on the current policy of
the Public Prosecution Service.?” Protection orders such
as a ban to communicate with the victim?® are explicitly
part of the attached conditions. In order to enhance the
effectiveness of such a ban, the Public Prosecution Ser-
vice states in its policy that it is important to combine
the ban with a provision to stay away from the living
environment of the victim and/or other specific areas

24 Kamerstukken I 2007/08, 31467, nr. 3, at 18.

25  Kamerstukken 112007/08, 31467, nr. 3,at 1-2 & 29.

26  Kamerstukken 11 1913/14, 286, at 3 & 84-85.

27  Aanwijzing voorwaardelijke straffen en schorsing van voorlopige hech-
tenis onder voorwaarden (Stcrt. 2020, 62553).

28 Insome countries known as a ‘no contact’ provision.
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near the victim’s residence. The offender’s compliance
of such a ‘stay away’ provision may be enforced by the
possibility of electronic monitoring. Given the strong
infringement this monitoring causes on the personal
life of the offender, not only a positive advice of the Pro-
bation Service is needed but also a careful consideration
of proportionality. In this consideration, the interests of
the victim need to be accounted for.?

Although electronic monitoring is not restricted to cer-
tain offences, the Public Prosecution Service is explicit-
ly considering electronic supervision in cases of serious
domestic violence to prevent repeat victimisation.
Hence, the threat that victims (may) experience is ac-
counted for.* The legislator has also acknowledged this
fear of victims by granting all decisions regarding the
suspension of remand to be immediately effective
(Art. 86 CPC). Besides the immediate effect, the effec-
tiveness of a protection order within this legal modality
is also enhanced by the regulation that the suspect must
declare his compliance with the imposed conditions
(Art. 80 par. 1 CPC). This regulation is in contrast to the
earlier mentioned legal modality of the criminal behav-
iour order where such a commitment is not required in
advance. For a suspect, whose pre-trial detention was
suspended, violating the imposed protection order may
result in arrest and subsequently a revoking of the sus-
pension (Art. 82 CPC). An additional disadvantage of
revoking the suspension is that in case of a conviction
the days spent in pre-trial detention are legally deduct-
ed from the imposed penalty thereby shortening the du-
ration of an intended order.

2.2.1 Conditional Sentence
The policy document of the Public Prosecution Service
is also applicable to the legal modality of the condition-
al sentence (Art. 14a CC). This modality has already
been constituted in the Dutch CC since 1915.5! Like the
modality of the suspension of remand, this modality
was adopted by the legislator in an offender-orientated
manner. This offender-orientation is still the case, and
even strengthened by new legislation in 2012 to increase
the possibilities for and the effectiveness of conditional
sentences that are tailor-made to the offender’s individ-
ual problems and needs. The conditions imposed on the
offender are generally aimed at public safety, preventing
recidivism and behavioural change of the offender.
Yet, due to the same legislative development the vic-
tim’s interests may currently also be taken into account.
These interests are primarily seen from the perspective
of victim protection in terms of repeat victimisation.
Because of this perspective, the same regulation as with
the suspension of remand applies that the perpetrator
must declare his compliance with the imposed condi-
tions.® If not, the judge will not impose a conditional
sentence but perhaps another community sanction with

29  Stert. 2020, 62553, above n. 27.

30 Ibid.

31 Sth.1915,247.

32  Kamerstukken 112009/10, 32319, nr. 3, at 1.
33  Kamerstukken 112010/11, 32319, nr. 7, at 1-2.
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the possibility of a penal protection order instead (i.e.
the freedom-restricting measure described in the next
subsection), or even a custodial sentence.

In addition, the effectiveness of the victim protection
may be enhanced by many specific legislative regula-
tions. First, alongside the standard probation period of
maximum three years the legislator introduced the legal
possibility of setting the probation period to a maxi-
mum of ten years in case of a serious risk that the of-
fender will again commit a crime aimed at or causing
danger to the inviolability of one or more persons’ body
(Art. 14b par. 2 CC). This option includes cases of do-
mestic violence, sex offences, stalking, and other har-
assment of the victim. The probation period can be ex-
tended up to the maximum duration of the initial proba-
tion period (Art. 6:6:19 CPC). A second regulation in the
CC to strengthen the effectiveness of a penal protection
order through a conditional sentence is the fact that
compliance with this order is supported by mandatory
probation supervision (Art. 14c CC). A third regulation
states the legal possibility of declaring both this manda-
tory supervision and the imposed conditions immedi-
ately executable, for which the same legal requirements
apply as for the extended probation period of ten years
(Art. 14e CC); a victim’s request for protection is not a
sufficient condition. The judge must rule that the of-
fender poses a serious risk for committing another sex
offence or violent act, considering the seriousness of the
previously committed offence, the circumstances in-
volved and the risk assessment.> In such criminal cases,
a penal protection order is usually supported by both an
extended probation period and immediate enforcement
effect. Additional support for offender compliance is
given by a fourth regulation concerning the possibility
of electronic monitoring for the full or partial duration
of the probation period (Art. 14c CC). According to the
legislator this type of monitoring is particularly useful
for checking the compliance of PPOs.3> As with the mo-
dality of the suspension of remand, the Public Prosecu-
tion Service is explicitly considering electronic moni-
toring in cases of serious (domestic) violence or sex of-
fences, taking into account the threat that victims (may)
experience.’® A final regulation that may enhance the
effectiveness of a penal protection order within this le-
gal modality is the premise to act swiftly in case of
non-compliance.>” The Probation Service commissioned
to supervise the offender compliance is obliged to im-
mediately report non-compliance to the Public Prosecu-
tion Service (Art. 6:3:14 CPC). In addition, an immediate
and provisional arrest is possible after non-compliance
or even if only a fear of non-compliance occurs
(Art. 6:3:15 CPC). As a result, the offender is back in cus-
tody pending the judicial decision to execute the sen-
tence (Arts. 6:6:20 and 6:6:21 CPC).

34 Kamerstukken 112010/11, 32319, nr. 7, at 29.

35 Kamerstukken 11 2009/10, 32319, nr. 3, at 20.

36  Stert. 2020, 62553, above n. 27.

37  Kamerstukken 112009/10, 32319, nr. 3,at 3 & 11.
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Regarding the victims’ interests, the conditional sen-
tence is not only seen from a protective but also a re-
storative perspective. Among the possible legislative
conditions belongs the duty to pay a financial compen-
sation to the crime victim for the damage suffered or the
duty to repair this damage (Art. 14c par. 2 CC). Both con-
ditions are only meaningful and expedient if the victim
agrees with financial or material compensation and
wants to cooperate in the implementation thereof, be-
cause this condition requires contact with the perpetra-
tor. As such, this restorative perspective is accompanied
by the dominant objective of victim protection as ac-
knowledged by both the legislator’® and the Public Pros-
ecution Service.®

2.2.2 Freedom-Restricting Measure

The last modality to be discussed for the legal frame-
work is the freedom-restricting measure that came into
effect in 2012 (Art. 38v CC).*° This penal sanction offers
the possibility to the judge to impose a protection order
to prevent recidivism or incriminating behaviour to-
wards victims or witnesses.*! Besides perpetrators who
persistently cause public disorder, the freedom-restrict-
ing measure is specifically aimed at perpetrators who
display seriously incriminating behaviour towards the
victim or a witness of a previous crime even if this be-
haviour is not punishable such as continuously ringing
the bell at the victim’s house or walking by.*> Although
this measure may only be imposed when the perpetrator
is actually convicted, the legislator deliberately provid-
ed it with a preventive instead of punitive character.*’
This preventive character is resembled in the statutory
regulation in two ways. First, by the possibility that the
perpetrator is not punished for the committed crime in
addition to the imposed freedom-restricting measure.
Second, the measure may only be imposed if there’s fear
of recurrence or future incriminating behaviour towards
the victim or other persons. Since this is a risk assess-
ment with all the associated uncertainties, the judge
must not only consider the proportionality of the mo-
dality but also weigh the different interests of the per-
petrator and the victim.*

The legislator has clearly regarded the freedom-restrict-
ing measure as an alternative to the conditional sen-
tence in cases where the committed crime is too light to
constitute an effective threat of punishment by the con-
ditional sentence, or where the suspect is not willing to
comply with the conditions demanded by the public
prosecutor.® In this regard, the legislator will strive for
the most effective victim protection possible. For the
same reason, the maximum duration of the freedom-re-

38  Kamerstukken 112010/11, 32319, nr. 7, at 19.

39  Stert. 2020, 62553, above n. 27).

40 Stb.2011, 546, 615.

41  Kamerstukken 112010/11,32551,nr.3,at 1 & 11.

42  Kamerstukken 112010/11, 32551, nr. 3, at 6-7.

43 Kamerstukken12011/12,32551,nr.C, at 9.

44 The latter interests may be derived from a victim impact statement (Kam-
erstukken 112010/11, 32 551, nr. 6, at 12 & 14).

45 Kamerstukken 112010/11,32319,nr. 7, at 5-6; Kamerstukken 12011/12, 32
551,nr.C,at 2.
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stricting measure was increased from two to five years in
2015.%6 As with the three aforementioned modalities,
the judge may declare the freedom-restricting measure
to be immediately executable (Art. 38v CC). Compared
to the other modalities, the legal threshold for this en-
forcement mode is quite low because the court only has
to determine that there is a fear of recurrence or future
incriminating behaviour towards the victim or other
persons. On the contrary, as this measure generates a
relatively minor restriction of freedom of the perpetra-
tor, no mandatory supervision, and electronic monitor-
ing is possible.*” The consequence of violating the pro-
tection order imposed by the freedom-restricting meas-
ure is alternative detention for a specific duration
(Art. 38w CC). As with the conditional sentence, an im-
mediate and provisional arrest of the perpetrator is pos-
sible after non-compliance is established or if fear of
non-compliance occurs (Art. 6:3:15 CPC).

2.2.3 Concluding Remarks on the Legal Framework

Overall it can be stated that at the legislative level all
four legal modalities for imposing a penal protection or-
der are primarily aimed at protecting the victim from
repeat victimisation. Other aims of protection orders,
such as preventing secondary victimisation or protect-
ing danger to the dignity or psychological and sexual
integrity of victims, are not explicitly intended. Moreo-
ver, the legal characteristics clearly demonstrate the
different legal frameworks of the PPOs with various
powers for professionals in their enforcement.

3 Theoretical Framework

Following up on the legal framework of Dutch PPOs, this
section describes the theoretical framework to analyse
the actual practice of the protection orders and the ac-
companying complex enforcement tasks. As stated in
the introduction, professionals in the criminal justice
chain appear to be typical frontline work professionals.
Therefore, this section successively discusses the in-
sights from the literature on typical conditions in the
daily work, the discretion and types of agency, and the
coping strategies of those frontline work professionals.

3.1 Conditions in the Working Field

When Lipsky describes the working field of street-level

bureaucrats, five conditions appear to really determine

their work.*

1. Resources are chronically inadequate to fulfil the
tasks frontline workers are responsible for.

2. Service demands tend to grow infinitely in answer
to the available supply.

3. Expectations about goals are ambiguous, vague or
conflicting.

46  Stb.2015,255.

47  Kamerstukken [1 2010/11, 32551, nr. 3, at 9; Court of Rotterdam 22 Jan-
uary 2016, ECLI:NL:RBROT:2016:543.

48  Lipsky, above n. 15, at 27-28.
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4. The monitoring of the outcomes or impact of their
actions is hard or impossible.

5. Citizens who are subject to the actions of the front-
line workers usually do not volunteer for that role.

Empirical studies on frontline workers in the criminal
justice system underline the ubiquitous presence of
those conditions. The condition of limited time and re-
sources is put forward by many studies*»** and it is hard
to refute that this is at least partly caused by growing
service demands on frontline workload.?-5? Moreover,
the presence of conflicting legal rights, unique needs
and interests of the involved individuals is a major chal-
lenge in the frontline workers’ daily practice, referring
to condition three about the expectations. The fourth
condition primarily results from the extensive range of
ways in which frontline workers may have impact on in-
dividuals and society.** But even the monitoring of more
objective outcomes, such as an actual flow of cases
through the criminal justice system from first police
contact to trial and execution, is not as yet realised in
most European countries.> The fifth condition is rather
obvious for both types of ‘clients’ of the system. On the
one hand there are the (potential) victims who do not
choose to be in a position in which they depend on the
criminal justice system to achieve personal protection
and justice. On the other hand, the condition is also true
for the suspects and perpetrators who generally prefer
to stay away from frontline workers to avoid interrup-
tions of their criminal activities and possible penal
sanctions.

A condition that is not specifically included in Lipsky’s
summation though mentioned in other empirical stud-
ies is the challenging nature of the cooperation of front-
line workers within and between different professions in
the criminal justice system.’*5’ Those studies describe
not only a lack of exchange of information and expertise
but also poor trust relationships among frontline work-
ers as a source of stress and a barrier in reaching mean-
ingful individual and collective action to handle or serve
clients or citizens. The lack of adequate collective action
may result in a highly problematic relation with clients
or citizens. As described in a Dutch study on group lead-
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ers in youth detention, the lack of collective action
among group leaders led to opportunities among the
clients to manipulate.’® The conclusion states that im-
proving cooperation asks for an open and consequently
more vulnerable interaction, which is, according to the
authors, hard to reach given the culture in a majority of
professions throughout the criminal justice chain.

3.1.1 Discretion and Agency

Along with the conditions described earlier, exemplary
for the work of frontline professionals in (among others)
the criminal justice system is a high level of discretion-
ary space. Despite the presence of laws, protocols and
guidelines, the nature of their work gives them great
discretionary space to act.’»® Therefore, Lipsky de-
scribes those agents as typical street-level bureaucrats,°!
defined as frontline workers acting in fields in which ex-
pectations about the effectivity and responsivity of their
actions are high but resources are always scarce. Be-
cause of their position, they play an important role in
the relation between citizen and state and may have
strong impact on the lives of individuals.®*

In answering the question on how this discretion devel-
ops in practice, studies did not find much overt opposi-
tion among frontline workers against the rules or (en-
forcement) tasks imposed by legislators and policymak-
ers. Instead, the specified goals are most often endorsed
by the frontline workers.®>* However, the practical im-
plementation of the policies that should lead to the
goals is problematic under the given conditions, and
desired outcomes are hard to reach.®>®¢” Maynard and
Musheno state:

‘Rules and norms are the working definition of the
‘right way’ to do things, including implementing
public policy. But the tension between rules and
norms and situations that arise at the frontlines cre-
ates conditions in which the ‘right way’ must be ne-
gotiated on the ground.®®

Regarding this individual decision-making by frontline
workers, Molander et al.®® distinguish discretionary
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space, that is the handling of tools of the professionals,
and discretionary reasoning, that is the justifications for
decisions professionals may use. An appropriate process
of discretionary reasoning asks for adequate informa-
tion about the contents of the case or situation, the pos-
sible reactions of the professional and their conse-
quences (based on the available discretionary space),
and the relation of those expected outcomes to the
eventual goals.”® In Molander et al.’s study on child pro-
tection care, the concept of discretionary space is illus-
trated by four different elements. First, the availability
of relevant information. Second, time to process the in-
formation from different parties. Third, the involvement
of all relevant parties (e.g., in child protection care: the
children and parents) in the process (i.e., by giving and
receiving relevant information). And fourth, the ade-
quate monitoring of the outcomes of decision-making.”
In line with this discussion on discretion, scholars have
promoted a shift from the discretionary decision-mak-
ing frame towards an ‘agency’ frame of frontline work.”
This agency frame stresses that workers’ ability to take
decisions and act is an essential quality of being human
and not a derivative of laws and procedures.” Therefore,
to the traditional ‘state-agent’ narrative a ‘citizen-agent’
narrative was added.™ In the state-agent narrative,
self-interest (i.e., increasing one’s own comfort, safety
and work satisfaction) of the frontline workers is ad-
dressed to be the strongest force in determining deci-
sions in reaction to the stress following from the im-
practicality of rules, procedures and laws.”” May-
nard-Moody and Musheno™ however, find a different
story about the way frontline workers use their discre-
tionary space. With their ‘citizen-agent’ narrative based
on extensive fieldwork among frontline workers, they
describe professionals who react to individuals and cir-
cumstances and not to rules and laws. Their reactions
are not prompted by self-interest or the aim to make
policies, but result from normative choices while trying
to make pragmatic and meaningful judgements and ac-
tions in the interest of individuals, society or the sys-
tem.”” Recent empirical studies support the ‘citi-
zen-agent’ narrative, although the context and nature of
the profession, organisational characteristics, and indi-
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vidual characteristics strongly affect the eventual judge-
ments and behaviour of the frontline workers.”s7° %

In the next section, we will discuss the different éoping
strategies practiced by frontline workers to deal with the
challenging incompatibility between the expectations
created by the legislator, policymakers, and citizens on
the one hand, and the limited resources available to live
up to these expectations in a complex reality on the oth-
er hand.

3.1.2 Coping Strategies

In describing the dynamics in coping behaviour, it is im-
portant to distinguish the four levels of coping strate-
gies as presented by Skinner.?! At the first and lowest
level we find the actual coping occurrences. Here, specif-
ic reactions aimed at lowering or dealing with stress can
be described. At the second level, Skinner describes ways
of coping, for example types of actions with the same
background, such as using personal resources. At the
third level, families of coping are described. Within such
families coping is organised according to its function.
The fourth level refers to more general adaptive pro-
cesses linking coping behaviour to health and general
functioning. In their systematic review on coping be-
haviour of frontline workers Tummers et al.?? distin-
guished three different coping families (level 3 by Skin-
ner):

1. ‘Moving towards clients’; frontline workers not only
try to answer the needs of citizens or clients as
much as possible despite the huge gap between ex-
pectations shaped by formal policies and possibili-
ties, but also try to meet the expectations given the
available resources.

2. ‘Moving away from clients’; frontline workers try to
avoid meaningful interaction with citizens or cli-
ents to prevent unrealistic expectations.

3. ‘Moving against clients’; frontline workers confront
citizens or clients with the explicit message that
they cannot meet their expectations.

In the complete sample of reviewed studies, the majori-
ty of coping occurrences found were examples of ‘mov-
ing towards clients’ (43%).8% This finding is in line with
other studies showing the strong focus of professionals
on helping citizens or clients.?*,** The other coping fam-
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ilies were represented in respectively 38% (moving away
from clients) and 19% (moving against clients) of the
coping occurrences. However, in a subsample of studies
on police officers the part of coping occurrences that
were examples of ‘moving against clients’ was much
higher (41%) relative to the complete sample. Moreover,
in this sample of police officers the percentage of occur-
rences that were an example of ‘moving towards clients’
was only slightly lower relative to the complete sample
(37%) while the percentage of occurrences represented
‘moving away from clients’ was clearly lower (22%).8
Examples of ‘moving towards clients’ given in those
studies refer to situations in which frontline workers
stretch or even break the formal rules for the benefit of
the client or citizen,?” situations in which new solutions,
structures, or instruments are created to deal with the
strain, or situations in which certain citizens are priori-
tised. ‘Moving towards clients’ also include coping strat-
egies that help frontline workers to deal with their own
feelings of unsafety, like the occurrence where group-
workers in youth detention centres use self-initiated re-
ward systems to try to keep control over the clients.* *
Tummers, et al. also observe that occurrences of rule
breaking to ‘move towards clients’ are less prevalent
among police officers (22%) and social workers (13%)
than for example among health care professionals
(64%). A rule bending strategy that was found in the
criminal justice literature was that frontline workers
combine or align tasks with coworkers in other ways
than dictated by formal policies.”

Although fewer in number, many coping occurrences
appear to fit in the second family (‘moving away from
citizen or clients’). A striking example of such a strategy
is given by Lindhorst and Pagett,” who describe domes-
tic violence-case workers who avoid finding out what
service needs exist among their clients because they an-
ticipate these services might be difficult to address.
Other strategies found within this family are: sending
away citizens who come to an (police) office on a busy
moment,®? the use of stereotypes to make routine deci-
sions (routinising),”® and the redefinition of tasks and
priorities (e.g. starting with the less complex clients) to
make them achievable (prioritising).*** The redefini-
tion of tasks is also expressed by the fact that frontline
workers lower their personal expectations and ambi-
tions about the successes that can be achieved with their
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clients. This strategy helps frontline workers to prevent
disappointments and lowers the risk of a burnout.
Within the third family of coping strategies, Tummers et
al.”” distinguish two types of occurrences, namely rigid
rule following and aggression. Rigid rule following is de-
scribed as a reaction often used ‘as a way to control cli-
ents, especially those who are particularly demanding
or manipulative’.”® Occurrences regarding this type were
found more frequently among police officers and social
workers relative to teachers and health care workers.”
Overall, Tummers’ finding that many coping occurrenc-
es illustrate ‘moving towards citizens’ shows that front-
line workers are more prone to the citizen-agent than to
the state-agent narrative.!®° This however appears to be
less apparent for police officers and social workers,
which may be associated with the impact of new man-
agement movements, focusing on ‘performance man-
agement, digitalisation, enhanced technological sur-
veillance, and transparency pressures’.!!

3.1.3 Criminal Justice Chain Perspective

For processes that are a criminal justice chain responsi-
bility (like the enforcement of PPOs), citizens interact
with different frontline workers from different formal
agencies. The frontline workers make their complex de-
cisions with different perspectives and (partly) different
goals and interests in mind. Moreover, the organisa-
tions’ ‘internal laws’ that represent the way representa-
tives react in typical situations differ,'®? showing that
‘discretion is a relative concept’.'®® As an example, Lip-
sky describes:

‘Police behaviour is so highly specified by statutes
and regulations that policemen are expected to in-
voke the law selectively. They could not possibly
make arrests for all the infractions they observe dur-
ing the working day.!*¥

Although the rules may be clear, prioritising appears to
be a necessary coping strategy at the level of the police.
Such prioritising at the police level may have direct con-
sequences for the courses of action of frontline workers
from other agencies (for example public prosecutor or
probation officers) who may have other priorities re-
garding the specified case.

3.14 Street-Level Bureaucracy in the Enforcement of Penal
Protection Orders
Currently, the literature lacks a specific analysis of the
coping strategies of frontline workers in the enforce-
ment practice of PPOs. Therefore, it is imperative to ex-
ploratively analyse the judgements and behaviour of the
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frontline workers from the different criminal justice
agencies in this specific enforcement process. This ex-
plorative analysis is presented in the results section. In
line with the theoretical framework, three dimensions
will be explored. First, the presence of Lipsky’s condi-
tions for street-level bureaucracy within the enforce-
ment context. Second, the coping strategies frontline
workers use in the enforcement process, including the
underlying narratives (state-agent or citizen-agent) in
the enforcement practice. Third and last, the interaction
between the coping strategies of different agents in the
criminal justice chain.

As already stated in the introduction, when combined
those explorations may give a more comprehensive de-
scription of the enforcement of PPOs in practice thereby
also providing relevant input for future improvements.

4 Methods

The empirical data used in this article was collected
from a large-scale evaluation study on the practice of
PPOs in the Netherlands.!®® In this study, a variety of
both quantitative and qualitative data about and among
professionals, victims and offenders was collected. For
our analysis, we focus on the interviews with criminal
justice professionals. These interviews yielded exten-
sive information on the experiences of the professionals
with PPOs in the different legal modalities.!®® To mirror
the professional perspectives of the criminal justice
chain enforcement practices we also include informa-
tion from the victim and offender interviews. This addi-
tion is important because enforcement practices may be
experienced differently by citizens (either victims or of-
fenders) then professionals expect.!”” Data interviews
were conducted between February and September 2017
among a total of 33 criminal justice professionals, nine
victims and six suspects or convicts. We interviewed
employees of the National Police (n = 8), the Public
Prosecution Service (n = 13), Probation Service (n = 6),
Victim Support Netherlands (n = 3), and lawyers acting
on behalf of victims (n = 3). The themes discussed in
these interviews are: protection order enforcement
strategies, considerations and types of reactions in case
of violations of the protection orders, cooperation with
other criminal justice organisations, bottlenecks and di-
lemmas in the enforcement practice, and professionals’
perceptions of the effectiveness of protection orders.
These rich qualitative data, although not specifically
collected for this purpose, appear to be very useful in
answering our current research question on the coping
strategies of frontline workers that result from the per-
ceived discrepancies between the legislative aims of the
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PPOs and their practical implementation. Naturally
though, the analysis is purely explorative since existing
data are used and the number of interviews is relatively
low.

The interviews were held face to face or by phone and
took between 30 and 90 minutes. All interviews were
taped and written reports were made afterwards. In the
results section we summarise our findings and illustrate
them with quotes. All respondents gave written in-
formed consent for the use and storage of the informa-
tion they provided. Data were pseudonymised and
stored on a specifically protected environment only ac-
cessible to the main researchers.

5 Results

In this explorative analysis we examine if and to what
extent the five important conditions in the work of
frontline workers are apparent in the enforcement pro-
cess of PPOs. Our findings show that especially the first
four conditions are clearly present. We will present the
findings in a successive manner, thereby integrating our
results on the coping strategies and agency narratives
that the professionals appear to apply in order to deal
with these conditions.

5.1 Inadequate Resources to Fulfil the Tasks of
Frontline Workers and an Infinite Growth
of Service Demands

The first two conditions of Lipsky are jointly discussed,
because in our view the question whether the resources
are adequate and sufficient enough is in itself related to
the broad and comprehensive range of tasks of the pro-
fessionals working within the criminal justice chain and
the services required of them. This is definitely true for
the police, as is expressed in the following quote by a
liaison police officer dealing with domestic violence.

‘When you investigate you try to get it on top of the
pile, but I also foresee that if a lot is urgent, then at
some point you have ten urgent cases and number
ten is no longer as urgent as number one, right? And
capacity is already a real problem within the entire
chain. I also see that at Youth Care, and Veilig Thuis.’

In line with previous research,!® our interviews show
the limited capacity of the police for proactive enforce-
ment. As a result, actual reports of violations by the po-
lice are rare. Moreover, enforcement interventions as
(random) surveillance and home visits by the communi-
ty police officer are generally only used in high-risk cas-
es. Electronic monitoring, often mentioned as an accu-
rate measure to proactively control location orders, is
only used in a limited number of imposed protection
orders (5% of protection orders included in the study of
Fischer, Cleven & Struijk, 2019). The sparse use of elec-
tronic monitoring may be the result of limited supervi-
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sion capacity. Yet, according to our respondents (i.e.
probation officers) it also results from judgements on
proportionality as well as the eligibility of the suspect or
convict. The latter represents examples of the third con-
dition of Lipsky referring to vague and conflicting goals.
The respondents describe a great diversity in both the
nature and seriousness of protection order violations,
which clearly shows the growth of service demands as a
result of the protection orders. This diversity can rough-
ly be divided into three categories. First, incidents that
constitute an independent criminal offence. Second, in-
cidents that involve a violation of the protection order
but do not constitute an independent criminal offence.
Third, incidents that are not prohibited but infringe the
victim’s sense of safety and well-being, thereby result-
ing in the victim experiencing the incident as a violation
and reporting it to the judicial authorities. The latter
category of violations are identified by both interviewed
victims and professionals (police officers, case coordina-
tors, public prosecutors, and a supervisor). However,
many professionals view such violations as inevitable
and less problematic, as expressed by a public prosecu-
tor.

“You have a certain type of behaviour from suspects
that is very annoying and troublesome, but you can-
not reasonably say ‘yes, this is subject to a violation
of the condition’. For example, an accidental encoun-
ter in the supermarket [...] And then a victim natural-
ly feels misunderstood because she can no longer go
somewhere. Yet, it does stop at a certain point, you
can't impose a ban on someone in such a way that
they are no longer allowed to go to many places, there
are just certain limits. [...] and then I think it mainly
relates to that subjective safety, because yes, if it is
indeed all those supermarket visits, they are very an-
noying for victims, but there will probably be no
abuse.’

In cases like this, the interviews reveal that victims ex-
pect an enforcement response from the judiciary. Ac-
cording to some professionals and victims, the suspect
or convict is deliberately pushing the boundaries of the
protection order. From a legal point of view there is no
violation of the order. This legal view can be very un-
clear, as was illustrated by an interviewed victim.

‘On the same day that he was released from jail in the
morning he was behind my yard, not really in my
yard, but across from it. Knowing that he was banned
from the area [...] He has a restraining order, now of
course he is not actually in my street, but is he al-
lowed to be there? [...] The local police officer that
immediately came by my house [...] and I say, well, I
just find it very unclear. And she acknowledged that
indeed it is very unclear.’

A final issue limiting the efficient usage of resources in
the enforcement of protection orders, is the fact that,
given the complexity of the cases, the quality of risk as-
sessment in individual cases is limited. Therefore, it is
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hard to prioritise the right cases for proactive enforce-
ment interventions (e.g. surveillance and home visits).
Police officers, victims and victim support officers de-
scribe the difficulty of prioritising as an important prob-
lem and stress the need for more knowledge, specialised
officers and better communication between different
chain actors to improve the quality of risk assessment.
At some places in the police organisation, specialised
teams or specialised officers are actively involved in
protection order cases, which is a clear example of the
coping family ‘moving towards clients’. However, the
proportion of cases in which a specialised officer is in-
volved appears to be quite low (i.e. 10% to 15% of the
victims in the survey by Fischer et al. reported the in-
volvement of specialised officers).!%

As aresult of the conditions, the police officers we inter-
viewed described the enforcement of protection orders
as mainly reactive. As illustrated by an experienced po-
lice officer from the Unit Domestic Violence:

‘The police only acts when the Probation Services or
other supervisors alert the Public Prosecution Ser-
vice or judiciary that the suspect or perpetrator does
not comply with the conditions. The police are then
requested to arrest the suspect or perpetrator.’

The interviewed police officers, public prosecutors, and
probation officers all identified the lack of proactive en-
forcement as a bottleneck for effective victim protec-
tion. Yet, some respondents acknowledged that even
with increased forms of proactive enforcement victim
protection is not guaranteed, because the police cannot
keep watch 24/7.

Another identified bottleneck is the transfer of knowl-
edge about existing PPOs in individual cases and the
accessibility of this information within the police organ-
isation. Obviously, being informed is an important re-
source for adequate enforcement. Yet, it is also impor-
tant to have easy access to the information because for
police officers the enforcement of the orders is always
part of a broader range of tasks. Especially the practice
of providing the community police officers with neces-
sary information appeared to be problematic. Several
respondents addressed the fact that there are no speci-
fied protocols to inform those officers, resulting in a de-
pendency on individual initiatives of the public prose-
cutor whether the community officer is informed or not.
In our interviews various examples were given by police
officers of their creative methods to alert their col-
leagues on protection orders in individual cases, like in
the following two quotes from police officers.

‘I’'m going to pass that [imposition] to the base team.
I can do that in two, three ways. First, I can have it put
in a briefing item for a set number of days. Second, I
can email it to colleagues who are on the base team.
Third, nowadays we work with Agora, that is actually
sort of the facebook of the police [...] well that’s where
we put an order on and it stays there, contrary to
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mentioning it in a briefing where it is gone after a
week. So I often upload the verdict in that system.’

In case of additional rapid response appointments with
victims, I always separately ‘copy and paste’ the specific
protection orders into the rapid response alerts in the
system, to provide the rapid response officer with com-
plete information on how to react.

Both examples show that because standard working
methods may not always be appropriate, professionals
are searching for strategies to increase the probability of
successful enforcement. This clearly relates to the cop-
ing family ‘moving towards clients’. Despite these exam-
ples of own initiatives by police officers, many respond-
ents — victims as well as professionals — still feel that
police officers are generally insufficiently informed
about current protection orders.

Obviously, the lack of information may hamper the po-
lice in properly and timely identifying violations of a
current protection order. The same is true for police of-
ficers not always having sufficient knowledge of the na-
ture of a current order and also for specific cases in
which PPOs may coexist with civil and/or administrative
protection orders. Some victims we spoke to gave exam-
ples of situations where police officers did not know
whether it concerned a penal or a civil protection order
and even refused to act on a certain violation of the or-
der on the assumption that it was a civil order. Other
victims reported that police officers refused to take vic-
tims’ declarations of stalking incidents. According to the
victims, policemen refused because of a lack of knowl-
edge about the problematic dynamics of stalking. The
aforementioned examples relate to coping strategies
representing ‘moving away from’ clients. Although we
do not know on what scale this occurs, it may be part of
an explanation for the observation we described in the
introduction that a huge difference exists between the
numbers of violations reported by victims and those
registered in the files of the Public Prosecution Service.

5.2 Ambiguous, Vague, or Conflicting
Expectations Regarding Aims
The third condition concerning the existence of ambig-
uous, vague or conflicting expectations regarding aims
is also clearly present in the enforcement process of
PPOs. Victims and professionals seem to interpret the
concept of effectiveness of protection orders differently
in terms of safety perceptions. Professionals tend to fo-
cus on objective safety (less repeated victimisation),
whereas victims view effectiveness in a broader, more
subjective manner (including their safety perception).
This finding is consistent with the discussion in the le-
gal framework. When designing the four legal modali-
ties for imposing PPOs, the legislator aimed primarily at
preventing recidivism in general and, more specifically,
repeat victimisation. The legislator did not specifically
focus on victim safety perceptions. Such differences
concerning the intended aims of the protection orders
appear to influence the effectiveness of the enforcement
and the perception thereof by both victims and profes-

ELR 2021 |nr.3

sionals. Victims tend to expect that, if the protection
order is violated, adequate action will be taken by the
professionals through swift arrest and imprisonment of
the suspect or convict. As described by our respondents,
that thought alone gives the victims more freedom of
movement, a greater peace of mind, and a feeling of
safety. However, for some of the victims interviewed,
these positive feelings waned as no visible or adequate
enforcement response had come after the order was vio-
lated. This perceived lack of enforcement is identified by
almost half of the victims that were interviewed as an
important hindering factor for the protection orders to
contribute to feelings of safety.

Several explanations for this perceived lack of enforce-
ment have emerged from the research findings, such as
choices and prioritisation, insufficient knowledge of
protection orders, and the legal necessity to take pro-
portionality into account when choosing the response.
Again, this has a lot to do with different expectations
and interpretations. In the following quote, both a vic-
tim and her current partner refer to the public prosecu-
tor’s reaction on violations in a threat and domestic vi-
olence case:

‘Victim: The problem was that at one point the detec-
tives said ‘there is no longer a threat’. Current part-
ner: While at the same day he said, ‘I’'m going to kill
her.” Victim: But it will probably be the interpretation
of this detective who says, ‘Yes he says a lot, but he
has done so for two years already and did nothing.’
And that is the difficult part of this story, the sense of
safety that we have and what is actually happening.
There is still so much space in between. And that is
very difficult for us.’

By enforcement, the interviewed victims and some po-
lice officers generally mean that the suspect or perpe-
trator is detained, while various public prosecutors also
see a warning as a potentially effective enforcement re-
sponse. The possibility to suffice with a warning was
also acknowledged by the legislator, as can be deduced
from the following remark in parliamentary history in
regard to the conditional sentence: ‘Sometimes a warn-
ing will suffice, but a substantial and/or systematic vio-
lation of the conditions must lead to the execution of
the initial conditional sentence.’!!°

Proportional and customised responses are also impor-
tant because protection orders may function as a frame-
work creating a relatively safe situation in which treat-
ment and structural resources for the perpetrator can be
arranged to improve his resocialisation. This resociali-
sation may, when successful, also be beneficial for vic-
tims in the long run. Yet, to achieve that goal, propor-
tionality and flexibility in the enforcement may be im-
portant, though that often conflicts with short-term
needs of victims. In any case, decisions about the best
response ask for the use of the right information but in-
terpretations between professionals at different posi-
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tions in the criminal justice chain can differ strongly.
Interviewed community police officers described several
examples where the trial judge or the investigating
judge has a different interpretation of the likelihood
that a suspect or convict will change his behaviour after
having violated the protection order for the second or
third time. In the following quote by a community police
officer such a situation is described:

‘T have a case where a young man [with a restraining
order] harasses his ex-girlfriend a lot, mistreats her,
is arrested and is imprisoned for fourteen days be-
cause it concerned quite serious abuse. Then he was
being brought before the investigating judge, where
suspension of remand is allowed because, according
to his lawyer, he has just started a new job and wants
to start a study. For us [the police] that was strange,
because we knew that he was not going to work or
start a study, but that was what the lawyer said and
he was allowed to go home of course with suspensive
conditions. He goes straight from the jail to that girl’s
house, smashes the windows, is arrested on the spot
by us and is again allowed to go home after two days
because according to the investigating judge it is re-
ally important for this boy to begin his study. [...]
Such a boy, whenever being imposed with a contact
ban in future, is convinced that his lawyer will get
him released again, so why shouldn’t he do what he
wants to do?’

This quote illustrates that the community police officer
tries to ‘move towards the victim’ by prioritising the
case and reactions quickly to violations in order to pro-
tect the victim, while the investigating judge ‘moves to-
wards the suspect’ in the belief that this may support his
resocialisation. According to the police officer, the deci-
sion of the judge not only increases the risk for this spe-
cific victim but also for future victims.

Besides customised criminal justice responses on behalf
of the suspect or convict, the description of the protec-
tion order is sometimes customised too. For example,
when a location order is adapted it makes it possible for
the suspect or convict to reach the workplace or to visit
family. This method of customising the application of
protection orders is another example of the coping
strategy ‘moving towards’ citizens, with the suspect or
convict in the role of citizen. At the same time, it may
mean a denial of victims needs or interests for example
if the customising decreases the area in which a victim
may feel relatively safe. This situation was frequently
mentioned by several interviewed victims. Therefore,
the coping strategy may be defined as ‘moving away
from’ citizens with respect to the victims in the role of
citizen.

The police officers we spoke to do not seem to disagree
much from public prosecutors about the extent to which
a warning is an appropriate enforcement response, but
they do disagree about the circumstances under which
this response is appropriate. A few police officers — as
well as victims — indicate that they regularly find the re-

doi: 10.5553/ELR.000204

sponse from the Public Prosecution Service too mild.
This can be detrimental to the effectiveness of the en-
forcement. For example, police officers may view that a
lack of decisiveness from the Public Prosecution Service
affects the credibility of a police warning. An inter-
viewed community police officer indicated that he would
rather not issue a warning. The following quote of a
public prosecutor illustrates these different narratives
of the professionals:

‘Sometimes, the opinions [differ]. Look, of course we
all have the same goal. But sometimes, look, the pub-
lic prosecutor can of course assess how a judge would
view this. And you are sitting there with [...] of course
the police are on top of it, they have direct conversa-
tions. Experience shows that they often want to act
quickly and then it is up to the public prosecutor to
find certain middle ground. To communicate to the
victim ‘we are there for you’, but also to make a real-
istic assessment of whether it will actually be en-
forced by the investigating judge or the trial judge, or
not.

Some of the public prosecutors we interviewed try to
solve this gap between the police and public prosecu-
tors’ coping strategies by imposing the legal modality of
the criminal behaviour order (Art. 509hh CPC), thereby
increasing the judicial possibilities for prompt enforce-
ment reactions. One of the public prosecutors explained
that as follows:

‘There will come a point where you say, ‘Yes, he has
been incarcerated for so long for this offence, it’s just
not possible anymore.” Anyway, then you can, I mean,
then you have to be creative, that you think, well, if
all that doesn’t work anymore, then I’'m just going to
impose a behaviour order, and if he will violate it,
then you have a new offence, and I will act on it. So as
a prosecutor, you can do it one way or the other.’

Naturally, the decision on the right and appropriate en-
forcement response in a specific case is highly depend-
ent on the provability of the reported violation of a pro-
tection order. The provability is an important factor
given the possibility of a false report by the victim, as
acknowledged by a police officer interviewed. At the
same time all respondents view provability as an imped-
ing factor for the effectiveness of protection orders.
Some respondents stated that this is less problematic
when the order is enforced by electronic monitoring.
Yet, another important factor is proportionality. Accord-
ing to an interviewed public prosecutor, due to this fac-
tor a warning may still suffice in case of minor violations
where electronic monitoring was applied.

Besides the aforementioned discrepancy between the
perception of victims and professionals about the effec-
tiveness of a warning as response to a violation, it is im-
portant to note that from a criminal proceedings point
of view professionals perceive every report by victims as
useful. Even if it is not clear that the report indeed con-
cerns a violation of the order, or a new criminal offence,

ELR 2021 |nr.3

157



158

This article from Erasmus Law Review is published by Eleven international publishing and made available to Erasmus Universiteit Rotterdam 500266

a note will be made in the criminal file of the perpetra-
tor. Both an interviewed public prosecutor and commu-
nity police officer emphasise this extension of the crim-
inal file as a useful mechanism when the suspect ap-
pears to be immune to the threat of punishment. Such a
note in the criminal file may for instance increase the
penalty imposed on the perpetrator after a subsequent
violation according to an interviewed public prosecutor.
The note may also lead to a sentence that is better cus-
tomised to the situation, as the information on viola-
tions increased the public prosecutors’ insights about
the dynamics of the situation.

Accordingly, probation officers describe that they use
information about violations in the supervision of their
clients, as it gives input for periodical talks about their
behaviour during the probationary trajectory and the
applicable goals. However, as none of the interviewed
victims acknowledged them, it appears that these mech-
anisms in the victims’ perception do not contribute to
ensure safety or at least a feeling of safety, perhaps be-
cause victims are not aware of this function.

The examples of a lack of enforcement and a lack of a
meaningful response to a reported violation provided by
interviewed victims mainly concerned cases of stalking.
This is unsurprising as these cases often involve
non-criminal acts such as so-called accidental encoun-
ters in the neighbourhood. Respondents, such as a pub-
lic prosecutor, acknowledge the difficulty in these cases
to ensure (perceived) victim safety. This is related to the
finding that victims and professionals have different
and conflicting expectations on the aims of protection
orders, as is also described below.

Several respondents — victims and professionals — ac-
knowledged that the aim of the enforcement is predom-
inantly the absence of violence though to victims this
has a broader meaning of creating peace and the ab-
sence of any confrontation with the suspect or perpetra-
tor. Some victims and professionals — including a lawyer
acting on behalf of victims — expressed their scepticism
about the possible deterring effect of protection orders,
indicating that if the suspect or convict truly wants to
harm the victim, he will not be stopped by an order.
Therefore, as long as victims still experience confronta-
tions, they will feel restless and unsafe.

5.3 Hard or Even Impossible Monitoring of
Outcomes and Impact

The results on ambiguous and conflicting expectations
as a hindering factor for the effectiveness of protection
orders are clearly connected to the fourth condition of
Lipsky. First of all, this connection results from the fact
that the monitoring of outcomes and impact is problem-
atic because of the ambiguous aims connected to the
protection orders. The difference between objective and
subjective safety is included, but also the other aims,
namely the protection order as framework to facilitate
treatment in a community setting, and the instrumental
aim concerning the criminal proceedings of supervision
points of view (extension of the criminal file and proba-
tionary supervision).
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A second reason why the monitoring of outcomes and
impact is problematic is the difficult interpretation of
the figures on violations of protection orders. Low viola-
tion frequencies may be a result of the absence of viola-
tions but may also be related to the absence of victim
reports of violations, or the active monitoring and/or
administration of violations. Consequently, positive de-
velopments such as an increasing effort in proactive
monitoring or an increase in the willingness of victims
to report, all increase the frequencies of violations in
the files of the criminal justice system. Note that the
victim’s willingness to report strongly deteriorates from
limited expectations of or disappointment in enforce-
ment.!!!

A final reason why it is hard to monitor outcomes and
impact is the fact that PPOs are rarely used as isolated
interventions. Often, the protection order is just one
measure among a collection of possible measures (judi-
cial, social and clinical) to regulate a complex victim-of-
fender relationship. Therefore, quasi-experimental de-
signs with a sound treatment and control group are hard
to realise.

Many frontline workers interviewed reflected on this
lack of monitoring as very problematic. However, none
mentioned clear coping strategies to deal with this situ-
ation. At some places specialised officers were put in
place to coordinate the enforcement of protection or-
ders (for example police officers specialised in domestic
violence). Those specialised officers clearly had more
ideas and vision about effective strategies in the en-
forcement of protection orders than less specialised of-
ficers. Victims reported generally positive experiences
with specialised teams, indicating that they are relative-
ly successful in increasing knowledge about effective
enforcement. However, this increase of knowledge ap-
pears to be the result of accumulation of experience in-
stead of systematic monitoring of the outcomes. There-
fore, regarding the organisation level, we can conclude
that the attribution of specialised officers to the coordi-
nation of protection order enforcement is a successful
strategy (i.e. ‘moving towards’ clients).

5.4 Citizens Who Are Subjects of the Frontline
Workers Actions Usually Do Not Volunteer
in that Role

The fifth condition is the least apparent condition re-
garding the enforcement process of protection orders.
The involuntariness of the suspect or convict is given in
the penal setting in which the order is imposed. The or-
der is part of a legal modality chosen by the public pros-
ecutor or judge as the appropriate response to certain
criminal behaviour of the offender. For some legal mo-
dalities the offender must comply with the conditions.
Yet, this compliance is still not true voluntariness as the
decision may be mainly driven by the possible repercus-

111 Fischeretal.,aboven. 10, at 95. The other two factors that emerged from
the interviews are the extent to which the victim feels dependent on the
suspect or perpetrator, and the knowledge about the imposition of the
order and the method of reporting a violation.
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sions of non-compliance. For instance, if the offender
does not declare his willingness to meet the conditions
for the suspension of remand, the detention on remand
will continue.

6 Conclusion and Discussion

The penal protection order is one of the instruments de-
ployed to realise a more active protection of crime vic-
tims. In many countries, including the Netherlands, this
aim has been given a strong and increasing priority in
the past decades. Yet, knowledge on the actual practice
of the protection orders and the successes, dilemmas
and challenges involved is scarce. Our explorative study
tried to expand this knowledge by first analysing the le-
gal framework of the Dutch PPOs and the associated
specific aims of the legislator. Next, we examine the ac-
tual enforcement practice of the PPOs using data from
interviews with a great variety of actors involved (pro-
fessionals, victims and perpetrators). Finally, the prac-
tice of penal protection order enforcement is analysed
using the theoretical framework of Lipsky’s street-level
bureaucracy and the succeeding work of among others
Maynard & Musheno and Tummers on coping strategies
and agency narratives of frontline workers.

The analysis of the legal framework shows that in both
the legislative and policy choices the main focus is on
effectively decreasing the risk of another violent act. I1-
lustrative is the regulation that probation supervision is
not only mandatory regarding conditional sentences
with a protection order imposed, but the judge may also
declare both this supervision and the imposed order im-
mediately executable. The latter decision is restricted to
the situation that the offender possesses a serious risk
for committing another sex offence or violent act. Si-
multaneously, priorities to prevent psychological dam-
age for victims caused by for example, stalking, are inev-
itably low in cases where judges estimate the risk of ac-
tual violence as low or mediate. This conclusion is nota-
ble, as the international legal framework concerning
protection orders does not only focus on repeat victimi-
sation but also on the protection of victims in a broader
sense from any danger of bereaved dignity or psycho-
logical and sexual integrity.

Another outcome from analysing the legal framework is
that the discussed legal modalities to some extent differ
in creating possibilities for the protection orders to ac-
tually serve the victims’ interests. For instance, whereas
all legal modalities and subsequent protection orders
may be declared immediately executable — thereby pro-
viding (feelings of) safety for the victim involved - the
freedom-restricting measure has the lowest legal
threshold for this enforcement mode. The court only has
to determine that there is fear of recurrence or future
incriminating behaviour towards the victim or other
persons. As perpetrators of stalking and domestic vio-
lence often show recurring behaviour, the freedom-re-
stricting measure may serve the victim’s interests better
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than a legal modality with a higher threshold for making
the protection order immediately executable. Besides,
due to considerations of proportionality the legal frame-
work of the freedom-restricting measure constitutes no
possibility for mandatory probation supervision and
electronic monitoring, thereby minimising the possibil-
ities for proactive enforcement of the order. Future
qualitative research with interviews and case law analy-
sis may be relevant to provide insights into the manner
in which judges are aware of these differences and if so,
how they weigh these diverging interests of victims and
perpetrators when choosing the specific legal modality
to impose a protection order.

Our explorative findings on the enforcement practice of
PPOs clearly show the presence of the five conditions
Lipsky described as being important in the work of
street-level bureaucrats. Particularly the first four con-
ditions are true: inadequate resources to fulfil the tasks
of frontline workers, an infinite growth of service de-
mands, the presence of ambiguous, vague or conflicting
expectations of aims and lastly a difficult monitoring of
the outcomes or impact of the actions of frontline work-
ers. These conditions are related to the strong discrep-
ancy between the aims of the Dutch legislator — namely
a significant decrease in the risk of new violent acts
from the offender towards the victim and, subsequently,
the prevention of repeat victimisation - and the actual
enforcement practices. In almost all situations of im-
posed protection orders the process of monitoring vio-
lations is reactive, because only a small proportion of
the offenders with a protection order is supervised via
electronic monitoring. Naturally, this makes it hard to
actually prevent (new) violent incidents. As knowledge
on risk indicators for violent escalation is still limited, it
is difficult for frontline workers to decide on how many
and what type of resources should be invested in which
cases inevitably resulting in a ‘moving away from’ cli-
ent’s strategy.

However, in case reactive enforcement is the default, we
also found several examples of coping strategies by or-
ganisations or individual frontline workers that repre-
sent strong examples of ‘moving towards clients’. These
strategies varied from creative improvements concern-
ing the communication and availability of information
about protection orders, the use of specialised officers
and teams (both ‘moving towards’ the victim), to the
practice of customising the order or enforcement reac-
tions to facilitate treatment or resocialising activities of
the suspect or convict (‘moving towards’ the suspect or
convict). Despite the problematic conditions in which
the frontline workers have to enforce the protection or-
ders, these strategies show that they try to do their best
for both victims and suspects or convicts. These findings
match with the citizen-agent narrative in which front-
line workers try to use their discretionary space to make
pragmatic and meaningful judgements and actions in
the interest of individuals instead of in self-interest.
Another outcome is the existence of conflicting coping
strategies, decisions and behaviour of professionals at
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different positions in the criminal justice chain. Profes-
sionals often appear to deviate in their assessments on
the proportionality, legal possibilities and the expected
short-term and long-term effects of enforcement reac-
tions (for example the execution of the initial condi-
tional sentence). An outcome in line with the conclu-
sion that all frontline workers show that they are strong-
ly hindered by limited possibilities for discretionary
reasoning resulting from inadequate information about
the case and expected consequences of their enforce-
ment reactions. This lack of information is at least part-
ly resulting from the lack of monitoring and correspond-
ing lack of feedback loops in the criminal justice chain.
Therefore, our study leads to the recommendation that
all criminal justice partners should invest in the accu-
mulation and communication of knowledge on the oc-
currence of violations of PPOs and on the consequences
of enforcement reactions on repeat victimisation and
victim’s safety perceptions (both in the short term and
in the long term). Monitoring the consequences of strat-
egies in the enforcement of protection orders and relat-
ing them to the characteristics of the cases offers a solu-
tion. In the end, such monitoring may improve the qual-
ity of risk assessment and leads to more customised
enforcement strategies and reactions to violations.
Moreover, it may help to decrease the observed differ-
ences in considerations about proportionality of en-
forcement responses across different criminal justice
agencies.

ELR 2021 |nr.3

doi: 10.5553/ELR.000204



