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he Pit & the Pendulum: Sex Offender Laws >
Introduction Albert J. Grudzinskas, Jr., JD; John Paul Federoft, MD; Fabian Saleh, MD; Samuel J-J. Leistedt, MD; Don Grubin

For centuries the criminal justice system has struggled to define the methodology of f D Z
and the justifications for social control of sexual behavior that does not conform to > . > . > . > . > > . Y

and theJucficationsfor socal contrl of sexual behvcr that docs ot conform to Peer Briken, M Dj; Michael Bunzel, MD; Richard Cody; Lisa Murphy; & Melissa Martineau .
attempts in the United States, Canada, Belgium, the United Kingdom,and Germany
toaddresstheriskcreated byindividualswho engage inbehaviorsbroadly characterized
as sexually deviant. Where available, we consider the rationale for sentencing, and
the earliest attempts to bring “treatment” into the criminal dispositional formula
for sexual based prosecution. We also consider the impact that the choice of societal
response has on risk assessment and evaluation in the various systems, including where
available, the assessment and commitment of juvenile offenders. The current practice
of civil commitment for a person deemed to be a sexually violent predator (SVP) is
discussed highlighting the U.S. Supreme Court decision in Kansas v. Hendricks. This
practice will then be compared and contrasted with the approach of designating an
offender as a Dangerous Offender (DO) or a Long-Term Offender (LT'O) under the
criminal law. We also highlight sex offender registries where applicable. This poster
is intended as an overview of the law as it exists, and not as a defense or a critique of
any specific model.
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Historic Development

Under English Common Law, for a period of time until the middle of 17th century,
crimes against morality (such as adultery, bigamy, incest, assault with intent to ravish,
and blasphemy) were addressed by concurrent jurisdiction of the ecclesiastic courts
and the Court of High Commission. An offender’s economic and social rank often
determined the venue. Penalties in the Court of High Commission actually proved
to be more severe than those meted out by the ecclesiastic courts. Sanctions from
both bodies however ignored the sentencing concept of proportionality (the concept
that the punishment fit the crime) and lacked connection to the prevalence of the
acts or to the harmfulness of the offense.

Penrose first demonstrated a relationship between the law and psychiatry in terms of
effect on social control efforts. He identified European countries where low numbers
of persons committed to the mental health system corresponded to high numbers
of persons committed to the prison system and vice versa. The “hydraulic theory”
as he termed it, suggests that the size of a jurisdiction’s correctional and psychiatric
institutional populations vary inversely, so when the rate at which one of these social
control agents is used declines, the utilization of the other will increase, thereby
maintaining a social control homeostasis.

Addressing the proliferation of sexual psychopath laws in the U.S., Sutherland
observed that, “For a century or more two rival policies have been used in criminal
justice. One is the punitive policy; the other is the treatment policy.” The trend toward
one and away from the other is generally based on cultural change in the society.
Brakel and Cavanaugh observed that, “It is old news that the field of law known
as mental health law is especially susceptible to these pendulum-like swings.” The
“vagaries of science...whose theories are not always easy to grasp by outsiders and
whose relevance to legal methods and objectives is not always clear,” may lead to a
“tendency to lurch from one positional extreme to the other.”

The concept of relief from responsibility for criminal conduct is premised on the
idea that not only does a treatable psychiatric disorder exist, but that the disorder
is directly related to the particular type of criminal behavior. Social control turns to
the medical model when we come to believe that advances in treatment will provide
a reduction in crime. The alternative is to identify habitual offenders at the time
of sentence completion and send them to places of safe keeping until recovery is
established. The growth of sexually violent person commitment laws appears to have
been premised on the idea that by forcing a connection between the defendant and a
treatment facility and then supervising that connection for a reasonable time period,
the court could promote treatment. This treatment engagement was then expected
to reduce criminal behaviors.

Community Protection Model

'The community protection model also reflects the concerns of victim rights groups,
crime prevention advocates, and the general public that sex offending, especially
against children, is a serious problem necessitating strict and comprehensive measures
of control. According to this model, the best approach to the management of the high
risk sex offenders is a combination of social controls including longer sentences and
stricter limits on parole, intensive community supervision, sex oftender registration,
community notification, orders restricting freedom of movement and association,
mandatory anti-androgen treatment as a parole condition, and criminal and civil
statutes providing for indeterminate confinement based on findings of dangerousness
and severe personality disorder. We see varying degrees of each of these elements in
the nations represented here.
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