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THE STUDENT-ATHLETE: 
.· l'IOCEDURAL DUE PROCESS AND PROPERTY RIGHT 

At the inception of a collegiate athletic career, the student-athlete has 
., . constitutional ri1rht to panicipate in or receive grant-in-aid for collegiate 

~- However~ as factors are introduced into the student-athlete's 
, this may ch~nge. Questions have arisen concerning the right to par­

in athletics, the right t0 athletic scholarships, the right to public 
ts an athlete, and numerous other rights. Student-athlete's have con­

: maintained, and courts ha\e agreed, that there is a right tO pro­
due process once the student-athlete has begun participation in col­

llhletics or has received a grant-in-aid. 

,/t·:Ptoc-eaural due process limitations on federal activity are found in the 
{· · Amendment to the United States Constitution. It is stated that, "No 
' ··, shall· .. be deprived of life, liberty, or property without due process 

·• • - ··"Procedural due process limitations on state activity are found 
-. , Founeenth Amendment to the United States Constitution. This 

1 Provides that no state shall "deprive any person of life, liberty, 
Y. without due process of law. Procedural due process limitations 
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on state activity are also found in state constitutions. Once must examine, 
th'erefore, the individual state law as well as the Fourteenth . .\mendment. 

Procedural safeguards are not present in all regulatory activities, and 
when they are present they are not always of equal intensity. First, one must 
determine if a procedural right is involved in a case. Second, one must 
determine the nature and extent of the protection available to the aggrieved 
party where a procedural right is involved. 

The elements necessary in order to establish procedural safeguards are: 
I) involvement of state or federal action in \1·ithholding the due process; 2) 
actual personage as the aggrieved party; and 3) threat to or in fringemenet 
upon an interest in life, liberty, or property. 

State and Federal Action 

The Fifth and Fourteenth Amendments IO the United States Constitu­
tion, as well as state laws, apply only to goYernmental action. not IO private 
action. Cases and Materials on Constitutional Law, Gunther, 1980. An 
action by a student-athlete or a coach against an athletic association would 
generally be inappropriate. However, conduct that appears to be private 
may be so interconnected with governmental policy or governmental 
character as to constitute government action in the ews of the Court. In the 
past, this has repeatedly been held so with collegia.te athletic assocations. 
Athletic associations ha\·e taken upon themselves the role of coordinator 
and overseer of collegiate athletics in the interest of its associated institu­
tions, many of which are public institutions and therefore support by state 
funding. In this way, athletic associations ha\e generally been declared to 
be performing traditional government functions. 

However, in three I 982 cases, Blum \'. Yaretsky. Lugar\. Edmondson 
Oil Co., and Rendell-Baker v. Kohn, the Court indicated its intention to 
more closely examine assertions of government invoh·ement in a challenged 
activity. In all three cases conduct of a private party or organization were 
examined. The court has drawn a picture of the pri,·ate party or organiza­
tion as a private contracwr who performs government construction con· 
tracts, wherein even though the state proYides all of the re,·enue, the c~n­
tractor's acts cannot be attributed to the go,·ernment for purposes of frn· 
ding government involvement. Blum, 457 U.S. 991 (1982); Lugar, 45? U.S. 
922 (1982); Rendell-Baker, 457ur830 (1982). In other words, while t~e 
government is the "employer", the athletic association is "private" and ns 
intentional acts cannot be attributed to the government. 

In Rendell-Baker the Court examined the issue of whether the pri,·_ate 
organization performed a public function. If so, it would require a find rng 
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of government action. The main inquiry is whether the function performed 
has traditionally been the exclusive prerogative of the state. The Court has 
gone so far as to state that even the education of certain individuals does not 
fall into a traditional state function. Rendell-Baker. It is therefore doubtful 
that providing an athletic organization for these individual and others 
would do so. 

With these three decisions in mind, it is probable that a court may find 
that government action is not present under any circumstances, particularly 
given the courts' propensity to defer to the decisions of amateur athletic 
organizations and institutions the area of athletics. 

Such was the case in Arlosoroff v. National Collegiate Athletic 
Association (NCAA), 746 F.2d 1019 (1984), wherein a colleg; tennis player 
brought action seeking to enjoin enforcement of a NCAA eligiblity rule 
which precluded him from further competition in intercollegiate tennis. 
Because the s1Udent-athlete had participated in three years of organized ten­
nis before his matriculation at the institution but after his twentieth birth­
day, the NCAA ruled that his freshman year \\·as his last year of eligibility. 
The court emphasized, "there is no precise formula to determine whether 
otherwise private conduct constitutes 'state action.' "Arlosoroff, at 1021. 
The court referred to Burton v. Wilmington Parking Authority, 365 U.S. 
715 ( 1961 ), in stating that the question in each case is whether the conduct is 
fairly attributable to the state. The court further pointed out that, since the 
triad of 1982 cases, mere indirect involvement of state governments no 
longer coll\·erted what otherwise would be considered priv;te conduct into 
state action. 

The court also rejected the idea that the NCAA performs a function 
"traditionally exclusively reserved to the state." Arlosoroff; Jackson \·. 
Metropolitan Edison Co., 419 U.S. 345 (1975). The fact that the NCAA's 
regulatory funcrion may be of some public service lends no support to the 
finding of state action. The courts have stated 1hat, while the education of 
the student-a1hle1e is traditionally resen·ed to the state, the function of 
governing intercolegiate athletics is not. 

Addirionally, in Arlosoroff the court reirerated that an institution's 
being highly regulated and subsidized by a stare is not enough to invoke due 
process pro1ec1ions. If the state in irs regulatory or subsidizing function 
does not order or cause the action complained of, and the specific funcrion 
challenged is nor one traditionally reserved to the state there is no state ac­
tion. HO\Yever, if the state or officers of the state are ~crive participants in 
creating or enforcing the rules of the organization, state action will likely be 
found. Chief Flagg Brothers, Inc. v. Brooks, 436 U.S. 149 (1978). 

However, in 1983 the court repeated that the actions of the NCAA con-
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property Interest 

Clearly, any true property interest will trigger due process protection. 
i'fOperty interests are created by existing rules or understandings stemming 
f;om an independent source, such as stare law, and their dimensions are 
o:fined similarly. Karmanos. Usuaully, property interests are based upon 
itJle statures or regulations which expressly create a property right or en-

- !i1)ement. They also are granted by contract. Until such property interest is 
iyecifically granted, it does not exist and due process protections are not in­
ltlke. Goss. However, once such interest is granted, it may not be deprived 
of recipients of that interest without first affording them due process. J. 
~wak, R. Rotunda and J. Young, Constititutional Law 497 (2d ed. 1983). 

In Justice the Court emphasized that one must have more than a 
unilateral expectation of a property interest in a benefit. The individual 
must have a present legitimate claim of entitlement to it. The Court deter­
mined that promises made concerning participation are the "mere sugges­
tion of the potential opportunity" and as such do not create a property 
right. 

Scholarships: Courts have found property interests in the rules and 
regulations of athletic associations. Lower courts have noted that NCAA 
regulations and documentation regarding student athletic scholarships give 
rise to a property interest on the part of the student-athlete. Boyd v. Board 
of Directors of McGehee School District, 612 F.Supp. 86 (1985). While 
courts do recognize a property interest on the part of the student-athlete, 
they are limiting the amount of process that is due. This allows courts to 
recognize that a property interest is involved while simultaneously enabling 
them to give ample deference to the athletic association, which the courts 
ienerally do. 

Participation: Generally, courts do not grant a property interest in the 
right to participate in collegiate athletics. However. if the student-athlete 
can show a direct link between the participation and a tangible property in­
terest, it is conceivable that a court would find that a property interest is 
present. Courts have not yet recognized the link between participation, 
'
1•hich allows the athlete to be Yiewed by professional teams, and receiving a 
professional sports contract. 

In Gulf South Conference (GSC) v. Boyd, 369 So. 2d 553 ( I 979), the 
courr held that the right to be eligible to participate in college athletics is a 
property right of present economic value. The court stated that, because 
some _college athletes receive scholarships of value to engage in collegiate 
~ler!cs there is a property right of present economic value even in the 
~uation where the scholarship does not exist. The distinguishing factor in 

5 case, the court noted, is that this situation specifically involved col-
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.:ies of collegiate athletics. However, in 1979 the court emphasized that the 
athlete himself is not a member of the athletic association. The athlete has 
no choice as to whether he will participate on a team which is a member 
since nearly all collegiate institutions are members of one association or 
another. The institutions themselves have little choice as to whether they 
ll'ill be a member of an association since membership in a practical sense is 
an economic necessity. Additionally, the athlete has no voice or bargaining 
power concerning the rules and regulations adopted by the athletic associa­
tions. Therefore, the basic freedom of association principle behind the non­
interference rule is not present. GSC, at 557. 

GSC is, however, the exception. Again in 1985 the court reiterated its 
hesitancy to involve itself in conflicts which develop in the day-to-day 
operation of a school system, including the governing athletics. McGehee. 

As the courts have increased their review of these cases, precedents 
have been established. However, while the courts are analogizing the 
specific cases being reviewed with prior decisions, there are very few actual 
precedents in the speciifc area of collegiate athletics already existing. 
Therefore, courts necessarily must balance the three factors set forth above 
to determine ho1\· the factors apply in a particular case. Only after a true 
line of precedent is established in any area will a student-athlete or an ad­
ministrator knO\\' 11·ith any certainty what amount of process is due. 

In balancing the above factors the courts have deferred to the expertise 
of school administrawrs and rule-making bodies of athletic associations. 
These two entities, in order to safeguard their own interests, are likely to 
restrict the nature and extent of the due process accorded a student-athlete. 
Therefore, it is logical to assume that the notice and hearing due to an 
athlete will be Ii mi t ed. 

Notice: A balancing test must be used t0 determine the type of notice 
that must be gi, en in an indi\'idual instance. The court must balance the 
student-athlete's interests and the extent lO which additional notice would 
reduce the possibility of an error by the decision-maker against the added 
administrati\'e and fiscal burden on the school or athletic association of giv­
ing such notice. Often, a mere oral recitation in forming an athlete of the ac­
tion being taken and a basic enumeration of the reasons for or charges sup­
Porting the action may suffice as proper notice. 

Hearing: The same factors considered in determining the notice re­
quirement of procedural due process must also be balanced to ascertain the 
~ind or form of hearing that must be afforded. When a party is being sub­
Jected to extreme privation or hardship similar to a criminal penalty, formal 
hearing procedures much like those used in a criminal trial may be required. 
In Other less severe cases where the administrative burden is significant and 

39 

s 

It 

·s 
e 
e 
j 



Page 38 The Academic Athletic Journal, Spring 1989 

the interest involved is limited t . informal and still meet due ' he reqmred hearing procedure may be . process standards. qune 
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AN ANALYSIS OF SUPPORT 
SERVICES FOR STUDENT ATHLETES 

ATTENDING DIVISION I 
INSTITUTIONS OF HIGHER 

EDUCATION - A SUMMARY 

Paul R. Swann, Ph.D. 
The University of Connecticut 

The purpose of this study was to identify and analyze the significant 
variables related to the effectiveness of support services for student athletes 
attending NCAA Division One institutions. For comparative purposes, the 
investigator sent questionnaires to all (285) Division One public and private 
institutions. Many of the 134 responding individuals supervised or directed 

support service programs for student athletes. 

The following general conclusions may be gleaned from the study: 

(1) There is no significant difference in the types of support service for stu­

dent athletes at public and private institutions. 
1.1 Over SOOJo of the programs provide the same services. 

■ 

1 .2 Academic advising, counseling and tutorial assistance is offered by 

more than 900Jo of the programs. 
1.3 The findings correspond with previous research which suggests that 

these services are standard procedures. 

(2) There is signficant difference in the educational training and experience 
with regards to supervisors who coordinate support services for student 

athletes: 2 .1 Nearly two-thirds of the supervisors for support services have only 

a master's degree. 
2.2 Seven percent have baccalaureate degrees. 

(3) There is no significant difference in support services for student athletes 

with regards to public and private institutions: 
3 .1 No differences in service to males and females. 
3 .2 No differences in service to freshmen or sophomores. 




