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Fan Works and the Elusive Border between Derivative and Transformative Uses 
 
For some time I have been writing about fan works: works based on the works of others, 
using settings, characters, or other story elements from the original work to tell a new story or 
otherwise entertain, often while simultaneously critiquing or celebrating the original work.  I 
am now submitting these works, together with this brief introductory work, as my dissertation 
for the degree of Ph.D. in Law by published work. 
In writing these published works, I have been motivated not only by the hope that the special 
case of fan works can provide some more general information about copyright as a whole, 
but also by a wish to celebrate fandom for its own sake.  The thread that connects these two 

 
1 All of these works are compiled in the single document accompanying this submission, 
titled “Publications to be Considered” [hereinafter “Works”]. 
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and runs through all of these works is the US copyright law doctrine of fair use.  Ultimately 
this project is aimed at both clarifying the existing state of the distribution of rights between 
copyright holders and content consumers – fans – as well as proposing a course the law might 
take as it continues to develop.  It focuses heavily on the experience of United States 
copyright law; it is my hope that the works I have submitted have, in some small way, 
contributed to understanding of fandom, fan works, and copyright fair use, and advanced the 
scholarship in this field. 
 
With regard to fair use and fan works, the fundamental challenge is identifying and 
delineating the border between derivative and transformative uses.  To do so, it is necessary 
to address two subsidiary questions: 

 
1. Is the underlying work, in which copyright protection is claimed, protected by 
copyright law?  
2. If the original work, character, or other element is protected by copyright, what 
leeway do fans have to create content based on those works or using those characters? 

 
Here are the works submitted for consideration: 
 
 
The Published Works 
 
The material submitted for this Ph.D. by published work includes one book, two book 
chapters, and three law review articles. In chronological order of publication, these are: 

• Fan Fiction and Copyright: Outsider Works and Intellectual Property Protection 
(Ashgate Publishing 2011) 2 

• Reclaiming Copyright from the Outside In: What the Downfall Hitler Meme Means 
for Transformative Works, Fair Use, and Parody, 8 Buffalo Intellectual Property J. 1 
(2012)3 

• “Fan Works and the Law,” in New Directions in Popular Fiction (Ken Gelder ed., 
Palgrave Macmillan 2017)4 

• “Legal Issues in Online Fan Fiction,” in The Routledge Companion on Media 
Education, Copyright and Fair Use (Renee Hobbs ed., Routledge 2018)5 

 
2 Aaron Schwabach, Fan Fiction and Copyright: Outsider Works and Intellectual Property 
Protection (Ashgate Publishing 2011); in Works, supra note 1, at 2. 
3 Aaron Schwabach, Reclaiming Copyright from the Outside In: What the Downfall Hitler 
Meme Means for Transformative Works, Fair Use, and Parody, 8 Buffalo Intellectual 
Property J. 1 (2012); in Works, supra note 1, at 187. 
4 Aaron Schwabach, “Fan Works and the Law,” in New Directions in Popular Fiction (Ken 
Gelder ed., Palgrave Macmillan 2017); in Works, supra note 1, at 208. 
5 Aaron Schwabach, “Legal Issues in Online Fan Fiction,” in The Routledge Companion on 
Media Education, Copyright and Fair Use (Renee Hobbs ed., Routledge 2018); in Works, 
supra note 1, at 255. 
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• Bringing the News from Ghent to Axanar: Fan Works and Copyright after Deckmyn 
and Subsequent Developments, 22 Texas Rev. Entertainment and Sports L. 37 (2021)6 

• Fan Works and the Environmental Law of Copyright, 24 Tulane J.Tech & Intell. Prop. 
141 (2022)7 

 
The book, Fan Fiction and Copyright: Outsider Works and Intellectual Property,8 introduces 
the concepts of fan works and fanfic, discusses copyright law basics and then, in greater 
depth, the peculiar problem of copyright in fictional characters.9  It then discusses copyright 
infringement and exceptions, especially fair use and parody in U.S. copyright law, under the 
Copyright Act’s fair use provision10 and Campbell v. Acuff-Rose Music,11 respectively.  The 
book explores the connection between the advent of the mass internet and the explosion of 
fan works, and includes in-depth examinations of three specific instances of conflict between 
content owners and fans over fan works.  The two later book chapters update the material in 
the book and article with some newer information.12 
 
The problem of achieving balance between consumer and creator interests, as well as 
between a creator’s economic rights in a work and that creator’s market-based need not to 
antagonize the fandom, is further explored in three additional articles. In Reclaiming 
Copyright from the Outside In: What the Downfall Hitler Meme Means for Transformative 
Works, Fair Use, and Parody,13 I look at the problem of memes. The nature of the most 
commonly produced fan works is already shifting. The carefully (if not always skillfully) 
crafted literary and artistic fan works of the late twentieth and early twenty-first century are 
being supplemented, though not supplanted, by memes, especially image macro and video 
macro memes. These memes require far less effort on the part of their creator and may serve 
less of a market-building purpose. Memelaw is already emerging as a new field of scholarly 
interest.14  The article looks at the legal effect of this shift through examination of the then-
popular “Downfall” meme (a video clip from the film Downfall of the late Swiss actor Bruno 
Ganz, as Hitler, ranting in the bunker, with various comedic subtitles added).  It is not clear 

 
6 Aaron Schwabach, Bringing the News from Ghent to Axanar: Fan Works and Copyright 
after Deckmyn and Subsequent Developments, 22 Texas Rev. Entertainment and Sports L. 37 
(2021); in Works, supra note 1, at 280. 
7 Aaron Schwabach, Fan Works and the Environmental Law of Copyright, 24 Tulane J.Tech 
& Intell. Prop. 141 (2022); in Works, supra note 1, at 315. 
8 Schwabach, Fan Fiction and Copyright, supra note 2; in Works, supra note 1, at 2. 
9 Schwabach, Fan Fiction and Copyright, supra note 2, at 21-91; Works, supra note 1, at 29-
99. 
10 17 USC sec. 107; discussed in Schwabach, Fan Fiction and Copyright, supra note 2, at 63-
70; Works, supra note 1, at 71-78. 
11 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994); discussed in Schwabach, Fan 
Fiction and Copyright, supra note 2, at 71-73; Works, supra note 1, at 79-81. 
12 Schwabach, “Fan Works and the Law,” supra note 4, and “Legal Issues in Online Fan 
Fiction,” supra note 5; Works, supra note 1, at 208 and 255, respectively. 
13 Schwabach, Reclaiming Copyright from the Outside In, supra note 3; Works, supra note 1, 
at 187. 
14 See, e.g., Cathay Y. N. Smith & Stacey Lantagne, Copyright & Memes: The Fight for 
Success Kid, 110 Georgetown L.J. Online 142 (2021) Lea Silverman, Don't Sue Meme, It's a 
Parody, 2020 B.C. Intell. Prop. & Tech. F. 1 (2020). 
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that all memes are parody in either the legal or the Chestertonian sense.15  (Chesterton 
describes “real parody, inseparable from admiration” as “the worshipper's half-holiday.”16) If 
non-parodic memes are protected at all, such protection may have to be as non-parodic fair 
use.17 
 
While the explosion of memes, especially image-macro memes, presents challenges to the 
defense of fan works as creative, original works of authorship in their own right, traditional 
fanfic continues to flower as well. Archive of Our Own (AO3), now the leading text-only 
fanfic site, continues to add content, including a Lord of the Rings fanfic now ten times 
longer than the original trilogy.18 
 
A second article, also exploring new developments, is Bringing the News from Ghent to 
Axanar: Fan Works and Copyright after Deckmyn and Subsequent Developments.  This 
article addresses copyrightable story elements, as well as outsider art beyond fan art, 
including street art as fan art19 – an expansion into other media in a non-internet direction. 
The core of the article is the examination of two cases: Deckmyn v. Vandersteen20 and 
Paramount Pictures Corp. v. Axanar Productions.21  
 
Deckmyn,22 a case from the European Court of Justice, takes a more restrictive approach to 
parody than does the leading U.S. parody case, Campbell v. Acuff-Rose Music.23    To 
American eyes, the hate speech in Deckmyn’s parody is unmistakably political and therefore 
protected by the First Amendment; to the European Court of Justice, it is sufficient reason to 

 
15 Schwabach, Reclaiming Copyright from the Outside In, supra note 3, at 18-21; Works, 
supra note 1, at 196-198. 
16 See G.K. CHESTERTON, VARIED TYPES 179 (Project Gutenberg ed., Dodd, Mead & 
Company 2004) (1905), available at 
http://infomotions.com/etexts/gutenberg/dirs/1/4/2/0/14203/14203.htm, and a relevant 
excerpt as Appendix I to Schwabach, Fan Fiction and Copyright, supra note 2, at 149; 
Works, supra note 1, at 157. 
17 Schwabach, Reclaiming Copyright from the Outside In, supra note 3, at 16-18; Works, 
supra note 1, at 194-196. 
18 AnnEllspethRaven & SonaBeanSidhe, At the Edge of Lasg'len, ch. 1, 
https://archiveofourown.org/works/7899862; see also Jay Castello, The Lord of the Rings 
Fanfic That’s 10 Times Longer Than the Original: What a 5-million-word labor of love can 
tell us about the art form as a whole, Slate, Feb. 9, 2022, 
https://slate.com/culture/2022/02/lord-of-the-rings-longest-fanfiction-tolkien.html (both last 
visited Aug. 14, 2022). 
19 Schwabach, Bringing the News from Ghent to Axanar, supra note 6, at 56-59; Works, 
supra note 1, at 286-287. 
20 Deckmyn v. Vandersteen, C-201/13, 2014 E.C.R. 27 (Judgment of the Court); discussed in 
Schwabach, Bringing the News from Ghent to Axanar, supra note 6, at 60-72; Works, supra 
note 1, at 288-294. 
21 Paramount Pictures Corp. v. Axanar Productions, Inc., 2016 WL 2967959 (C.D. Cal. 
2016); discussed in Schwabach, Bringing the News from Ghent to Axanar, supra note 6, at 
72-82; Works, supra note 1, at 294-298. 
22 The art in question in Deckmyn transforms the cover art of a Suske and Wiske bande 
dessinée (Willy Vandersteen, De Wilde Weldoener, Suske en Wiske No. 104 (Standaard 
Uitgeverij 1962)) into racist, xenophobic hate art. 
23 Campbell, 510 U.S. 569. 
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deny the work protection as a parody, widening the transatlantic fair use divide.  Axanar, 
meanwhile, is a case about a Star Trek fan film that, like Warner Brothers Entertainment v. 
RDR Books24 before it, calls into question the uneasy accommodation between the fandom 
and the content owner, while also further clarifying which story elements are copyrightable, 
and what limits the content owner can legally and practically set on their use. 
 
The most recent article, Fan Works and the Environmental Law of Copyright, takes a look at 
one possible new direction for fan fiction and copyright law: importing concepts from 
environmental law to treat creativity as a natural resource and allocate it more equitably.25 
 
Collectively, these works introduce the concept of fan works and then explore the two 
fundamental questions underlying the intersection of fan works and copyright law set forth 
above: First, the question of what, in addition to the text itself, is protected by copyright; and 
second, the legal and practical limitations, if any, on the copyright holder’s assertion of that 
right.  Finally, this summary considers the evolution of the treatment of fan works in 
copyright law over the span of the decade covered by the listed works, with special attention 
to the need for a shift in the distribution of power between rights holders and fans and the 
possible future evolution of this area. 
 

What are fan works? 
 
Fan works are works created by members of a fandom and based on the underlying work of 
which they are fans.   As used in this work, a “fan” is someone who enjoys works set in a 
particular world or about a particular character or set of characters.26  The fans of a particular 
world or set of characters are, in the aggregate, a “fandom.” A “fan work” is any work by a 
fan, or indeed by anyone other than the content owner(s), set in such a fictional world or 
using such pre-existing fictional characters.  Fan works may be fiction or nonfiction, and may 
be created in any medium.  Some fan works are commercially published; some are invited by 
the original author.  When such works are fictional, they are “fan fiction.” Fan fiction 
includes all fiction and related works created by fans, whether authorized or unauthorized by 
the author of or current right-holder in the original work.  The vast majority of fan works, 
however, are published non-commercially and online (or, in pre-Web days, in fanzines), 
without the express permission of the author or other rights holders, for an audience of fellow 
fans.  Fan fiction of this sort is “fanfic.” “Fanfic” is thus, in this discussion, a subset of “fan 
fiction,” which is in turn a subset of “fan works.” 
 
Fan works are nearly as old as fiction. The Aeneid is just Iliad fanfic, taking a breakout 
character with a devoted if niche fan base and giving him his own story; Trojan war fan 
works – re-imaginings of the Iliad, the Odyssey, and the six lost works – remain popular to 

 
24 Warner Brothers Entertainment v. RDR Books, 575 F.Supp.2d 513, 554 (S.D.N.Y. 2008); 
discussed in Schwabach, Fan Fiction and Copyright, supra note 2, at 126-131; Works, supra 
note 1, at 134-139. 
25 Schwabach, Fan Works and the Environmental Law of Copyright, supra note 7; Works, 
supra note 1. 
26 While the works submitted deal for the most part with fandoms based on fictional works, 
non-fiction also inspires fan works.  AO3, for example, hosts many fanfic stories about the 
members of the K-pop band BTS.  Fan works involving actual living people may involve 
many more issues than copyright, making it simpler to focus on works based in fiction. 
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this day.27 Nor have they ever been out of style for long; even the most probably candidate 
for first book ever published in the English language, the Recuyell of the Historye of Troye, 
could fairly be categorized as an anthology of Trojan War fanfic, re-envisioning the original 
in a French courtly romance style, and with some added characters.28 Had Virgil not made 
Homer more palatable to the Romans, the Iliad and Odyssey might have become as lost to us 
as the Telegony and all the rest. 
 
At the commercial level, the value of retelling old stories is well known.  The Disney empire 
was founded on retelling fairy tales, out of copyright at the time (although had today’s 
copyright terms applied then, the versions Disney used would not yet have been in the public 
domain.) It endlessly retells its own tales, and has now abandoned any concept of canon 
altogether: shows like Once Upon a Time and What If? are just classic-Disney and Marvel 
Cinematic Universe fan works, respectively, stamped with the imprimatur of corporate 
approval.29 
 
It is not Disney’s endless mining of the public domain and its own vast and continually 
growing realm of intellectual property that challenges the existing underlying assumptions of 
copyright law.  Rather, it is the non-commercial fan works, the outsider works that are 
subversive by their very existence.  These fan works can and do exist in all media.  Fan 
fiction – novels and short stories based on original works – are perhaps the best known, but 
nonfiction fan directories, databases, and encyclopedias are also common, as are fanart and 
fanvids, as well as somewhat tangential works like memes.  While in this century non-
commercial fan works are most commonly found online, they can be found on any number of 
real-world platforms as well, from printed newsletters to wall murals. 
 
The advent of the mass internet in the mid-1990s upended the world of copyright.  Suddenly, 
everyone could publish anything to everyone else in the world, at minimal cost – the only 
challenge was getting others to pay attention.  Copyright violations and possible violations 
that had long gone unnoticed were suddenly impossible to ignore because of their far greater 
scope.  And fan works provide an especially intriguing look at the complex relationship 
between content creators, copyright owners, and consumers. 
 
Fan works, even those that can be classified as derivative rather than transformative, involve 
some originality on the part of the fan author, and also the incorporation of someone else’s 
original – and often copyrighted – ideas.30  While under current law the underlying copyright 
issues (the first and fourth fair use factors31 aside) are the same regardless of whether the 
work is commercially or non-commercially published, one possible way to resolve at least 
some of the issues would be to treat the two classes of use differently, as is already done in 

 
27 See, e.g., Madeline Miller, Circe (New York: Little, Brown 2018); Dan Simmons, Ilium 
(New York: HarperCollins 2003); Pat Barker, The Silence of the Girls (London: Hamish 
Hamilton 2018). 
28 Recuyell of the Historye of Troye, William Caxton trans. 1464) (available online at the 
U.S. Library of Congress, https://www.loc.gov/resource/rbc0001.2004rosen1211/?sp=1. 
29 For further discussion of the problems this ownership of vast swathes of intellectual 
property territory may pose, see, e.g., Kathy Bowrey, Copyright, Creativity, Big Media and 
Cultural Value: Incorporating the Author (2020). 
30 On the inevitably intertextual nature of “original” works, see, e.g., Schwabach, Reclaiming 
Copyright from the Outside In, supra note 3, at 10-14; Works, supra note 1, at 192-194. 
31 17 U.S.C. sec. 107(1), 17 U.S.C. sec. 107(4). 



Page 9 of 29 

trademark law.  This division has the advantage of being one that naturally arises when 
authors acquiesce in the creation of fan works: the right to profit from the work remains with 
the author.  While copyright law exists to regulate such situations, it is unclear and sometimes 
misunderstood by either fans or authors.  Fans routinely include disclaimers with their fan 
works, stating that they are not the owners of the underlying characters or works; while they 
may believe such a disclaimer renders an otherwise infringing work noninfringing, they are 
incorrect.  On the other side of the table are authors, some of whom refuse to “allow” fan 
works based on their works and proclaim that any unauthorized fan works will infringe on 
their copyright.  This is equally inaccurate; if the fan work would otherwise be protected as 
fair use, the lack of authorial permission will not make the use less fair.32 The point of fair 
use, after all, is to provide protection for certain uses that are made without the consent of the 
copyright holder. 
 

Is the underlying work, in which copyright protection is claimed, protected by copyright law?  
 
In the case of the entire work, this is usually a fairly simple question to answer – simple in 
the sense that there is a definite answer, although finding it may require tedious calculations 
based on date and place of original publication, and on the type of work and type of 
authorship.  With fan works, though, what is more often at issue is not the copyright in the 
entire work, but the copyright in an element of the work, most often one or more of the 
characters. This requires an examination of the until-recently arcane field of copyright in 
fictional characters. 
 
Copyright protects “original works of authorship fixed in any tangible medium of 
expression” including the literary, dramatic, graphic, and audiovisual works upon which so 
much fanfic is based.33 Elements of the work that are not original, however, are not protected, 
nor is “any idea, procedure, process, system, method of operation, concept, principle, or 
discovery” incorporated therein. 34 Even those elements that are protected are protected only 
for a limited time; many still-popular works can be used in fanfic without raising copyright 
concerns because the copyrights have expired. Jane Austen and Shakespeare fanfic abounds; 
as of the end of February 2022 there were over five thousand Jane Austen fanfics and over 
fourteen thousand Shakespeare fanfics on AO3.35 
 
 

Copyright in characters 
 
Can fictional character be protected by copyright independently of the work in which they 
appear?  Authors and fans alike often assume that all fictional characters are protected, but 
the reality is less straightforward.   A fan work may infringe copyright if it is wholly original, 

 
32 See Schwabach, “Legal Issues in Online Fanfiction, supra note 5, in Works, supra note 1, 
at 274-275. 
33 17 U.S.C. sec. 102. 
34 17 U.S.C. sec. 102. 
35 Archive of our Own, https://archiveofourown.org, Search Results: Jane Austen: 5516 
found; William Shakespeare: 14728 found (searches performed Feb. 26, 2022).  One of the 
latter had an interesting enough title that I stopped (in the middle of writing this footnote) to 
read it: Mr. Prophet, William Shakespeare’s Dracula, Apr. 22, 2017, 
https://archiveofourown.org/works/10699446 (last visited Feb. 26, 2022). 
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aside from the appearance of a copyrighted character.  For example, Warner Brothers, owner 
of the copyright for the Harry Potter movies, has brought actions to suppress commercial 
publication of Harry Potter works set in other countries, and even adaptations of the work to 
other cultures with new, if similar, characters.36  As noted above, content owners are often as 
confused as fans on this issue; lack of clarity in the law is partly to blame.  It is to be hoped 
that research of the sort this dissertation represents will help to increase clarity and reduce 
confusion.  
 
Pictorial representations of characters – cartoon characters, for example – are protected.37   
This seems straightforward: To copy the character in another pictorial work necessarily 
requires a fairly close copy of the original artwork.  (As in other situations, this does not 
automatically mean that all such copies are infringing; fair use still applies.)   
 
The law on copyright in fictional characters created primarily through text rather than 
artwork is not so clear, although recent events may have tilted the balance in favor of content 
owners.   In the U.S., courts have applied two tests to determine whether a character 
described in text is protected.  The first, and more widely applied, protects characters that are 
"sufficiently delineated" independently of the works in which they appear.38 The second, 
applied (albeit not consistently) in the Ninth Circuit, asks whether the character “constitutes 
the story being told.”39 
 
The description of a character in prose leaves much to the imagination, even when the 
description is detailed. Readers of unillustrated fiction complete the work in their minds; the 
reader of a comic book or the viewer of a movie is somewhat more passive, although still not 
entirely so. Reading fiction involves the brain in ways that movies and television do not.40 
 
This difference provides an underlying philosophical justification for treating copyright in 
textually created characters differently: To a greater degree, those characters are the product 
not purely of the author’s imagination but of a joint effort of imagination on the part of the 
author and the reader.  By helping to create the character, the reader of a novel gains a greater 

 
36 See Rowling v. Uitgeverij Byblos BV, 2003 WL 21729296, [2003] E.C.D.R. 23 (RB 
[Amsterdam] Arrondissementrechtbank, Apr. 3, 2003); affirmed, 2003 WL 23192402, [2004] 
E.C.D.R. 7 (Hof [Amsterdam], Nov. 6, 2003).  The works in question, the Tanya Grotter 
books, are discussed in Schwabach, Fan Fiction and Copyright, supra note 2, at 119-122; 
Works, supra note 1, at 127-130.  Harry Potter spin-offs in India and China are discussed at 
123-126 (Works 131-134). 
37 See Walt Disney Productions v. Air Pirates, 581 F.2d 751 (9th Cir. 1978), discussed in 
Schwabach, Fan Fiction and Copyright, supra note 2, at 33-59 passim; Works, supra note 1, 
at 41-67. 
38 Nichols v. Universal Pictures Corporation, 45 F.2d 119 (2d Cir. 1930), cert. denied, 282 
U.S. 902 (1931). 
39 Warner Bros. Pictures v. Columbia Broadcasting Sys., 216 F.2d 945, 948 (9th Cir. 1954), 
cert. denied, 348 U.S. 971 (1955).  A recent Ninth Circuit decision applies all three tests: The 
Air Pirates test for graphically-depicted characters, the “sufficiently delineated” test, and the 
“story being told” test. Daniels v. Walt Disney Co., 958 F.3d 767, 771-774 (9th Cir. 2020). 
40 See, e.g., Annie Murphy Paul, Your Brain on Fiction, N.Y. Times, Mar. 17, 2012, available 
at https://www.nytimes.com/2012/03/18/opinion/sunday/the-neuroscience-of-your-brain-on-
fiction.html (last visited Aug. 26, 2022). 
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stake in the character; perhaps the different degrees of copyright protection extended to 
purely textual characters and to graphically represented characters reflect that stake. 
 
Non-character story elements, like characters, can be protected by copyright, although the 
law in this area is less clearly developed.41  Authors of fan works may incorporate not only 
characters from the underlying works, but also these non-character story elements.  
Sometimes, in fact, these elements are all that ties the fanfic to the underlying work.  
Consider fictional spaceships: The Rocinante, the Benatar, the Jupiter 2, and the Millennium 
Falcon are all essential to their stories – The Expanse, the Marvel Cinematic Universe, Lost 
in Space (in its various iterations), and the Star Wars universe, respectively.  All have 
appeared in multiple media, and in fan works.  The most famous fictional spaceship of all 
(assuming, arguendo, that the TARDIS is not a spaceship but a space-and-time machine) is 
visually synonymous with its entire fictional universe: An image of the USS Enterprise, in 
any of its incarnations, instantly evokes the Star Trek universe. A Star Trek fanfic is still 
identifiable as such without Kirk (whether played by William Shatner or by Chris Pine) or 
Spock or McCoy, or Picard or Riker or Worf, if it includes the Enterprise.  The Enterprise 
may be more memorable, and more evocative of the fictional universe from which it springs, 
than any of the human or alien characters in that universe. 
 
As a result, visual representations of the Enterprise can be protected by trademark.  The ship, 
even in silhouette, is capable of identifying a Star Trek show, movie, novel, or comic book as 
distinct from other works.42  Even the registry number NCC-1701 is probably capable of 
doing so. But the question of whether and how the Enterprise is protected by copyright is 
more difficult.43  
 
The Enterprise may be protected as a “character,” although it has no volition or 
consciousness.44   The Central District of California, a court within the Ninth Circuit, has 
protected the equally distinctive Batmobile45 and the Ninth Circuit has seriously considered a 
claim of character copyright in a car named Eleanor appearing in the original and remake 
versions of the movie Gone in Sixty Seconds.46 And if Eleanor47 can be a character, then the 
Enterprise must surely be.48 In fact, it may even constitute the story being told; as the 
opening narration of both the original series and The Next Generation say, “these are the 

 
41 See Schwabach, Fan Fiction and Copyright, supra note 2, at 58-59; Works, supra note 1, at 
66-67. 
42 See Lanham Trademark Act, 15 U.S.C. sec. 1127. 
43 In Paramount Pictures Corp. v. Axanar Productions, Inc., 2016 WL 2967959, the court 
accepted for the purpose of a motion to dismiss that Paramount notified Axanar of the 
copyright in the Enterprise, but as the only question on a motion to dismiss is the sufficiency 
of the complaint, and the parties later settled, the merits of the question were never reached. 
44 The Enterprise computer is not sentient; it is simply a computer, with a vast database and a 
voice interface. 
45 DC Comics v. Towle, 989 F. Supp. 2d 948 (C.D. Cal. 2013). 
46 Halicki Films, LLC v. Sanderson Sales and Marketing, 547 F.3d 1213 (9th Cir. 2008). The 
original 1974 film was made by independent filmmaker H.B. Halicki.  After Halicki was 
killed in an accident during the filming of a sequel, his widow worked with filmmaker Jerry 
Bruckheimer and Disney’s Touchstone Pictures on the 2000 remake.  
47 A Shelby Mustang; it may be worth noting that Carroll Shelby is a party to Halicki. 
48 Eleanor is merely a car, without voice or consciousness; she is not a character who happens 
to be a car, like Lightning McQueen.  
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voyages of the starship Enterprise.” And the Enterprise, if considered as a character, has 
surely appeared in more episodes, novels, movies, comics, and other media than has any 
other character in the Star Trek universe. 
 
Protecting Eleanor, or even the Enterprise, as a character brings risks.  The legal definition of 
“character” may expand until it loses all connection with the literary definition.  Content 
owners may seek to classify every fictional creation in a work – cities, planets, units of 
currency – as “characters.” The good news here is that Eleanor may represent the lower limit 
of characterhood.49 The alternative – allowing broad copyright protection for all sorts of story 
elements – could be even riskier, allowing content owners to claim copyright in minor story 
elements with a less rigorous standard than any of the three (graphic depiction, sufficiently 
delineated, or story being told) potentially applied to Eleanor by the Halicki court.  Opening 
the door to broad protection of non-character story elements – say, James Bond’s Walther 
PPK – runs the risk of taking too many potential background details out of the public domain.  
The Walther PPK is a commercial product manufactured by someone other than either Ian 
Fleming or Albert Broccoli, much as Eleanor is a commercial product manufactured by 
someone other than H.B. Halicki or Jerry Bruckheimer.  However, its narrative role is too 
limited for copyright protection as a character; it is not a character in the Bond novels or 
films.  For now, at least, it remains unprotected.  
 

If the original work, character, or other element is protected by copyright, what leeway do 
fans have to create content based on those works or using those characters? 
 
Many, even most, fan uses will not be infringing.  While derivative uses can only be made 
with the permission of the copyright holder,50 works that are transformative, including those 
protected by the rights of parody and fair use, are not derivative.51 
 
Copyright protects the text – that is, the expression – of a work of fiction, and, as we have 
seen, may protect characters and other story elements within the work.  Fanfic rarely 
infringes by direct copying of the entire work or a substantial portion of it; the goal of fanfic 
is to tell new stories, not repeat old ones. When done well, fanfic takes familiar story 
elements – enough, in the words of Justice Souter in Campbell, “to ‘conjure up’ at least 
enough of that original to make the object of its critical wit recognizable”52 – and creates a 
new story.  Doing so may nonetheless violate the copyright in the original work if the new 
work is a derivative (rather than transformative) work, because the copyright owner has the 
sole right to control the making and distribution of derivative works. 53  But uses that might 
seem infringing, even if they incorporate protected characters or are otherwise derivative, 
may be protected as fair use, as parody, or if the use is otherwise sufficiently transformative. 
 

 
49 Freddy Krueger’s glove, from the Nightmare on Elm Street series of films, has been found 
to have a sort of ancillary character protection, as a “component part of the character which 
significantly aids in identifying the character.” See New Line Cinema Corp. v. Easter 
Unlimited Inc., 17 U.S.P.Q. 2d 1631, 1633 (E.D.N.Y. 1989) (citing Dallas Cowboys 
Cheerleaders, Inc. v. Pussycat Cinema, Ltd., 604 F.2d 200, 204 (2d Cir. 1979)). 
50 17 U.S.C. sec. 106(2). 
51 See generally Campbell, 510 U.S. 569 (1994). 
52 Campbell, 510 U.S. at 588. 
53 17 U.S.C. § 106(2). 
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The spectrum between derivative and transformative works 
 
In a literary sense, fan works are necessarily derivative; it cannot function otherwise.  To say 
that, however, is to ignore the fact that all, or nearly all, literature is to a greater or lesser 
extent derivative: “the Cauldron of Story[] has always been boiling, and to it have continually 
been added new bits…”54 For copyright purposes, all of these stories exist somewhere on the 
spectrum between wholesale incorporation of another story’s plot and characters at one end 
and, on the other end, a passing reference to another story. Somewhere along this spectrum 
lies the point at which derivative uses shade into transformative uses or, to put it another way, 
the point at which transformativeness outweighs derivativeness. 
 
Locating that point is the hard part.  The US Copyright Act provides only limited guidance: 
 

A “derivative work” is a work based upon one or more preexisting works, such as a 
translation, musical arrangement, dramatization, fictionalization, motion picture 
version, sound recording, art reproduction, abridgment, condensation, or any other 
form in which a work may be recast, transformed, or adapted. A work consisting of 
editorial revisions, annotations, elaborations, or other modifications which, as a 
whole, represent an original work of authorship, is a “derivative work.”55 

 
Especially confusing is the Act’s use of “transformed,” as transformativeness is the quality 
that can save an otherwise derivative work from infringing. 
 

 
Transformative use & fair use 

 
The other end of the spectrum – transformativeness – is not defined in the Act itself; U.S. 
copyright law’s modern understanding of it originates from Campbell v. Acuff-Rose Music.56  
Campbell involved a song parody, the vulgarity of which mocked the hypocrisy of the 
original.  The Court recognized that a parody necessarily had to include enough of the 
original to allow the audience to recognize what was being parodied. 57 

 
54 J.R.R. TOLKIEN, Tree and Leaf, in THE TOLKIEN READER 26 (1966). Like all of us, even 
Tolkien had blind spots, and he was not always aware of how this applied to his own works 
of fiction: Of his One Ring and Der Ring des Nibelungen, Tolkien said “Both rings were 
round, and there the resemblance ceased.” Alex Ross, The Ring and the Rings: Wagner v. 
Tolkien, THE NEW YORKER, Dec. 22, 2003, 
http://www.newyorker.com/archive/2003/12/22/031222crat_atlarge?currentPage=1. See also 
the discussion of Romeo and Juliet in, Schwabach, Reclaiming Copyright from the Outside 
In, supra note 3, at 10-14; Works, supra note 1, at 192-194. 
55 17 U.S.C. § 101.  See also generally, e.g., M.H. Segan Ltd. Partnership v. Hasbro, Inc., 924 
F. Supp. 512 (S.D.N.Y. 1996); Moore Pub., Inc. v. Big Sky Marketing, Inc., 756 F. Supp. 
1371 (D. Idaho 1990); Pickett v. Prince, 207 F.3d 402 (7th Cir. 2000); Radji v. Khakbaz, 607 
F. Supp. 1296 (D.D.C. 1985) (copyright owner has exclusive right to make or authorize 
translation).  But see Jaime E. Muscar, A Winner is Who? Fair Use and the Online 
Distribution of Manga and Video Game Fan Translations, 9 VAND. J. ENT. & TECH. L. 223 
(2006) (arguing that in some cases – specifically fan translations of video games – a 
translation may be fair use). 
56 Campbell, 510 U.S. 569 (1994). 
57 See Campbell, 510 U.S. at 588; see also supra note 52 and accompanying text. 
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A parody, the Court concluded in Campbell, is a transformative work: “Suffice it to say now 
that parody has an obvious claim to transformative value.” 58 The lack of any clear distinction 
between parody and other types of transformative works, plus the Campbell court’s 
explanation that parodies need not be funny in order to be protected as parodies, provides the 
foundation for the argument that all transformative uses are not only not derivative, but are 
also protected both as fair use and by the First Amendment.  In the Court’s words: 
 

The threshold question when fair use is raised in defense of parody is whether a 
parodic character may reasonably be perceived. Whether, going beyond that, parody 
is in good taste or bad does not and should not matter to fair use. As Justice Holmes 
explained, “[i]t would be a dangerous undertaking for persons trained only to the law 
to constitute themselves final judges of the worth of [[a work], outside of the 
narrowest and most obvious limits. At the one extreme some works of genius would 
be sure to miss appreciation. Their very novelty would make them repulsive until the 
public had learned the new language in which their author spoke.”59 

 
Quoting Yankee Publishing, the Campbell court then pointed out that “First Amendment 
protections do not apply only to those who speak clearly, whose jokes are funny, and whose 
parodies succeed.”60 
 
In order to appreciate the effect of Campbell on the doctrine of transformativeness in U.S. 
copyright law, it is first necessary to look at the federal fair use statute, 17 U.S.C. section 
107: 

 
Notwithstanding the provisions of sections 106 and 106A, the fair use of a 
copyrighted work, including such use by reproduction in copies or phonorecords or by 
any other means specified by that section, for purposes such as criticism, comment, 
news reporting, teaching (including multiple copies for classroom use), scholarship, 
or research, is not an infringement of copyright. In determining whether the use made 
of a work in any particular case is a fair use the factors to be considered shall 
include— 

(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 
(4) the effect of the use upon the potential market for or value of the 
copyrighted work. 

The fact that a work is unpublished shall not itself bar a finding of fair use if such 
finding is made upon consideration of all the above factors.61 

 

 
58 Campbell, 510 U.S. at 579. 
59 Campbell, 510 U.S. at 582-83 (1994); The quote from Justice Holmes is from Bleistein v. 
Donaldson Lithographing Co., 188 U.S. 239, 251 (1903). 
60 Campbell, 510 U.S. at 583, quoting Yankee Publishing Inc. v. News America Publishing, 
Inc., 809 F.Supp. 267, 280 (S.D.N.Y. 1992). 
61 17 U.S.C. sec. 107. 
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Under Campbell, the question of transformativeness is synonymous with, or perhaps becomes 
the test for, whether the work is a “parody.” It strikes at the first of the four Section 107 
factors: 
 

The first factor in a fair use enquiry is “the purpose and character of the use, including 
whether such use is of a commercial nature or is for nonprofit educational purposes.” 
§ 107(1). . . . The central purpose of this investigation is to see, in Justice Story's 
words, whether the new work merely “supersede[s] the objects” of the original 
creation, or instead adds something new, with a further purpose or different character, 
altering the first with new expression, meaning, or message; it asks, in other words, 
whether and to what extent the new work is “transformative.” Although such 
transformative use is not absolutely necessary for a finding of fair use, the goal of 
copyright, to promote science and the arts, is generally furthered by the creation of 
transformative works. Such works thus lie at the heart of the fair use doctrine's 
guarantee of breathing space within the confines of copyright, and the more 
transformative the new work, the less will be the significance of other factors, like 
commercialism, that may weigh against a finding of fair use.62 
 

In the alternative, even if it is overstating Campbell to say that transformativeness is now 
synonymous with parody, it at least tilts the first Section 107 factor (“purpose and character 
of the use”) in favor of those works that are transformative.63 The Campbell court seems to be 

 
62 Campbell, 510 U.S. at 578-79. 
63 The several difficulties inherent in Campbell’s treatment of transformativeness and parody 
have been addressed elsewhere.  A complete listing is not possible here, but see, e.g., Joseph 
Beck, Flexibility in Parody of Copyrighted Material, 10 MEDIA L. & POL'Y 3 (2002); 
Christopher J. Brown, A Parody of a Distinction: The Ninth Circuit's Conflicted 
Differentiation between Parody and Satire, 20 SANTA CLARA COMPUTER & HIGH TECH. L.J. 
721 (2004); Victoria Cuartero et al., Parody, Satire, and Jokes, 32-Fall Ent. & Sports Law. 
66 (2015), Frank Houston, The Transformation Test: Artistic Expression, Fair Use, and the 
Derivative Right, 6 F.I.U. L. REV. 123 (2010); Lisan Hung, The Supreme Court Holds That 
Parody May Be A Fair Use Under Section 107 Of The 1976 Copyright Act, Campbell v. 
Acuff-Rose Music, Inc., 114 S. Ct. 1164 (1994), 10 SANTA CLARA COMPUTER & HIGH TECH. 
L.J. (1994); Amy Lai, Copyright Law and Its Parody Defense: Multiple Legal Perspectives, 4 
NYU J. Intell. Prop. & Ent. L. 311 (2015); Christopher M. Newman, Transformation in 
Property and Copyright, 56 VILL. L. REV. 251 (2011); Yoshimi M. Pelc, Achieving the 
Copyright Equilibrium: How Fair Use Law Can Protect Japanese Parody And Dojinshi, 23 
Sw. J. Int'l L. 397 1 (2017); Mark Sableman, Artistic Expression Today: Can Artists use the 
Language of our Culture?, 52 ST. LOUIS U. L.J. 187 (2007); Jessica N. Schneider, Parody 
and the Fair Use Defense: The Best Way To Practice Safe Sex With All Your Favorite 
Characters, 81 Brook. L. Rev. 1777 (2016); Silverman, supra note 14; Sean Stolper & 
Joseph C. Crane, Jr., Parody in an Era of Online Programming, 11 TEX. REV. ENT. & SPORTS 
L. 81 (2009); Elizabeth Troup Timkovich, The New Significance of the Four Fair Use 
Factors as Applied to Parody: Interpreting the Court's Analysis in Campbell v. Acuff-Rose 
Music, Inc., 5 TUL. J. TECH. & INTELL. PROP. 61 (2003); Roger L. Zissu, Expanding Fair 
Use: The Trouble with Parody, the Case for Satire, 64 J. Copyright Soc'y U.S.A. 165 (2017).  
I have addressed these and other issues relating to transformativeness, derivativeness, and 
originality at Schwabach, Fan Fiction and Copyright, supra note 2, at 64-71, “Fan Works and 
the Law,” supra note 4, at 418-23, and “Legal Issues in Online Fan Fiction,” supra note 5, at 
16-19; Works, supra note 1, at 72-79, 233-238, and 271-274, respectively. 
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saying that while not all fair use is transformative, all transformative use is fair use. The more 
transformative the use, the more heavily the first factor weighs in the transformative user's 
favor.  
 
A copying of the entire work is unlikely to be protected as fair use and is certainly not parody 
or otherwise transformative; however, full-text copying would also defeat the purpose of 
fanfic, so it is as unlikely to arise in fanfic as to be protected, although copying a different 
work and passing it off as fanfic has happened on occasion.64 At the other extreme, uses of a 
small part of another work are less derivative and more transformative.  An image macro 
meme showing Saruman saying to Gandalf “Your love for the halfling’s leaf has clearly 
slowed your mind,” with Gandalf responding “Yeah? Well, you know, that’s just, like, uh… 
your opinion, man”65 is unlikely to infringe on either the Lord of the Rings trilogy or The Big 
Lebowski; it uses a line from each to play into the memetic construction of Stoner Gandalf for 
humorous effect. 
 
Even in a commercial work such uses, especially as a shout-out, are in all likelihood fair use.  
Lin-Manuel Miranda’s Hamilton is filled with such shoutouts, especially to hip-hop classics 
and to musicals of the past, including The Pirates of Penzance and South Pacific.66 In one 
such moment, Thomas Jefferson, after defeating the titular character in Cabinet Battle #1, 
declares “It’s such a blunder, sometimes it makes me wonder/Why I even bring the thunder.” 
Anyone of a certain age will instantly be reminded of Grandmaster Flash’s 1982 classic “The 
Message”: “It's like a jungle sometimes, it makes me wonder/How I keep from going under.” 
 
A quick look at the four fair use factors shows that all but the second of them (nature of the 
copyrighted work) weigh in favor of the maker of the Gandalf/Lebowski meme, while both 
the first and second (purpose and character of the use, as well as nature of the copyrighted 
work) weigh against Miranda.  Nonetheless, both are fair uses. Regarding the first factor, the 
memer’s use is not commercial, although it is also not for nonprofit educational use; it’s just 
for a throwaway joke. Miranda’s use is commercial, and therefore this factor weighs against 
fair use.  With regard to the second, all of the works borrowed from – a song, a novel, a 
movie – are traditional subjects of copyright accorded the highest level of protection.  But the 
third and fourth factors are almost certainly dispositive in both cases.  The third (amount and 
substantiality of the portion used) weighs in the favor of both the memer and Miranda; only 
one sentence is borrowed from each of the three much longer original works.  And the fourth 
(effect on the potential market for the original), which is considered by some to be the most 
important factor, weighs in their favors as well: The meme is unlikely to have any effect on 
the market for either of the works to which it refers, other than helping to build and maintain 
a continuing sense of fondness for the original works among the fandom.  The shout-out in 
Hamilton may lead to increased downloads of the song on Spotify, YouTube, and other 
platforms, benefiting rather than harming the market for the original.  

 
64 See Narisa Bandali, I Wrote This, I Swear: Protecting the “Copyright” of Fanfiction 
Writers from the Thievery of Other Fanfiction Writers, 101 J. Pat. & Trademark Off. Soc'y 
274 (2019); a dispute of this nature is also briefly discussed in Kate Romanenkova, The 
Fandom Problem: A Precarious Intersection of Fanfiction and Copyright, 18 Intell. Prop. L. 
Bull. 183 (2014). 
65 Posted by CyberJackalope, May 9, 2020, https://imgur.com/gallery/9icIutt (last visited Feb. 
26, 2020). 
66 William S. Gilbert & Arthur Sullivan, The Pirates of Penzance; or, The Slave of Duty 
(1879); Richard Rodgers & Oscar Hammerstein II, South Pacific (1949). 
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True fan works, though, make considerably more use of the source material.  A copyrighted 
work casts a shadow over future creative efforts; in the darkest area of shadow, the umbra, 
the only works that can be made are those made by or authorized by the copyright holder.67  
Outside the cone of shadow, there is no infringement, but also no fan work; casual mentions 
of the Hamilton sort do not make a fanfic.  This umbra, this cone of shadow, is larger for a 
creative work than for one, such as a computer program, that is more functional in nature.  As 
the court in Google LLC v. Oracle America pointed out, “copyright's protection may be 
stronger where the copyrighted material ... serves an artistic rather than a utilitarian function.” 

68 The Second Circuit later relied on these words, in Andy Warhol Foundation for the Visual 
Arts v. Goldsmith, to establish “that determinations of fair use are highly contextual and fact 
specific, and are not easily reduced to rigid rules.”69 The works on which fanfic is based will 
be those that cast a larger shadow, and even so nearly all fanfic will lie within the cone of 
shadow but outside the umbra: the penumbra, growing steadily more transformative as one 
moves away from the umbra. 
 

Evolution of the treatment of fan works in copyright law 
 
When I began writing in this area in 200970 (following some purely fannish works about 
Harry Potter beginning in 200571), fan work had begun to excite scholarly interest, seen in the 
pioneering work of Rebecca Tushnet,72 Sonia Katyal,73 and others.74 However, litigation, let 

 
67 See Schwabach, Fan Works and the Environmental Law of Copyright, supra note 7; 
Works, supra note 1, at 315. 
68 Google LLC v. Oracle America, Inc., 141 S.Ct. 1183, 1197 (2021), on remand as Oracle 
America, Inc. v. Google LLC, 847 Fed. Appx. 931 (Memorandum decision).   
69 Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 51 (2d Cir. 2021); 
cert. granted, 142 S. Ct. 1412 (2022). The case has already been argued before the Supreme 
Court; the forthcoming decision should provide additional clarity as to the border between 
derivativeness and transformativeness.  
70 Aaron Schwabach, The Harry Potter Lexicon and the World of Fandom: Fan Fiction, 
Outsider Works, and Copyright, 73 U. Pitt. L. Rev. 387 (2009), reprinted in Entertainment, 
Publishing and the Arts Handbook (Karen Tripp ed., Thomson Reuters 2010). 
71 Harry Potter and the Law, 12 Texas Wesleyan L. Rev. 427 (2005) (with Jeff Thomas [lead 
author] et al.); Aaron Schwabach, Harry Potter and the Unforgivable Curses: Norm-
formation, Inconsistency, and the Rule of Law in the Wizarding World, 11 Roger Williams U. 
L. Rev. 309 (2006), reprinted in The Lawyer Chronicle, Nov. 7, 2011; Aaron Schwabach, 
“Harry Potter and the Unforgivable Curses,” in The Law & Harry Potter 67 (Jeffrey Thomas 
and Franklin Snyder eds.; Carolina Academic Press 2010). 
72 Rebecca Tushnet, Legal Fictions: Copyright, Fan Fiction, and a New Common Law, 17 
Loy. L.A. Ent. L. Rev. 651 (1997); Rebecca Tushnet, My Fair Ladies: Sex, Gender, and Fair 
Use in Copyright, 15 Am. U. J. Gender Soc. Pol’y & L. 273 (2007). 
73 Sonia Katyal, Performance, Property, and the Slashing of Gender in Fan Fiction, 14 Am. 
U. J. Gender Soc. Pol’y & L. 461 (2006). 
74 See, e.g., Meredith McCardle, Fan Fiction, Fandom, and Fanfare: What’s All the Fuss?, 9 
B.U. J. Sci. & Tech. L. 433 (2003); Mollie E. Nolan, Search for Original Expression: Fan 
Fiction and the Fair Use Deference, 30 S. Ill. U. L.J. 533, 549-50, 562 (2006); Christina Z. 
Ranon, Honor Among Thieves: Copyright Infringement in Internet Fandom, 8 Vand. J. Ent. 
& Tech. L. 421, 447-48 (2006); Aaron Schwabach, The Harry Potter Lexicon and the World 
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alone reported judicial decisions, involving fan works was quite rare.  When author JK 
Rowling brought suit against the author of the Harry Potter Lexicon fan site, in Warner 
Brothers Entertainment v. RDR Books,75 the genteel accommodation between authors and 
fans was broken – not for the first time, but perhaps more publicly than ever before: the 
(arguably) most famous living author of the time slugged it out in court with one of her Big 
Name Fans, who was reportedly reduced to tears in the courtroom.  Authors had quarreled 
with fans before, often, but rarely in court, and never with such publicity.  But while Warner 
Brothers Entertainment v. RDR Books sent a shock of unease through the world of fandom, it 
also provided much-needed guidance on what was and was not copyright-infringing fan 
activity.  It transformed the largely theoretical area of the copyright consequences of fan 
works into one with immediate practical application, leading to an increase in scholarly 
writing in the area.76 
 
This in turn was followed by, although not necessarily causally related to, additional 
litigation around fannish activities, including Axanar77 and the Batmobile case,78 as well as 
litigation in the fandom-adjacent area of commercially published unauthorized sequels79 and 

 
of Fandom: Fan Fiction, Outsider Works, and Copyright, 73 U. Pitt. L. Rev. 387 (2009); 
Leanne Stendell, Fanfic and Fan Fact: How Current Copyright Law Ignores the Reality of 
Copyright Owner and Consumer Interests in Fan Fiction, 58 Southern Methodist U. L. Rev. 
1551, 1581 (2005); Rebecca Tushnet, Payment in Credit: Copyright Law and Subcultural 
Creativity, 70 Law & Contemp. Probs. 135 (2007). 
75 Warner Brothers Entertainment v. RDR Books, 575 F.Supp.2d 513, 554 (S.D.N.Y. 2008), 
discussed in Schwabach, Fan Fiction and Copyright, supra note 2, at 126-131; Works, supra 
note 1, at 134-139. 
76 There are far too many excellent works to list here, but in addition to the works cited 
elsewhere in this article, see, e.g., Jane M. Becker, Stories Around the Digital Campfire: Fan 
Fiction and Copyright Law in the Age of the Internet, 14 Conn. Pub. Int. L.J. 133 (2015); 
Anupam Chander & Madhavi Sunder, Dancing on the Grave of Copyright? 18 Duke L. & 
Tech. Rev. 143 (2019); Brittany Johnson, Long Live and Prosper: How the Persistent and 
Increasing Popularity of Fan Fiction Requires a New Solution in Copyright Law, 100 Minn. 
L. Rev. 1645 (2016); Pamela Kalinowski, The Fairest of Them All: The Creative Interests of 
Female Fan Fiction Writers and the Fair Use Doctrine, 20 Wm. & Mary J. Women & L. 655 
(2014); Jacqueline D. Lipton, Copyright’s Twilight Zone: Digital Copyright Lessons from the 
Vampire Blogosphere, 70 Md. L. Rev. 1 (2010); Jyme Mariani, Lights! Camera! 
Infringement? Exploring the Boundaries of Whether Fan Films Violate Copyrights, 8 Akron 
Intell. Prop. J. 117 (2015); Viktor Mayer-Schönberger & Lena Wong, Fan or Foe? Fan 
Fiction, Authorship, and the Fight for Control, 54 IDEA 1 (2014); Patrick McKay, Culture of 
the Future: Adapting Copyright Law to Accommodate Fan-Made Derivative Works in the 
Twenty-First Century, 24 Regent U. L. Rev. 117 (2011); Samantha S. Peaslee, Is There a 
Place for Us? Protecting Fan Fiction in the United States and Japan, 43 Denv. J. Int'l L. & 
Pol'y 199 (2015); Anna Stolley Persky, Spinning the Fans, 101 A.B.A. J. 17 (2015); 
Romanenkova, supra note 64. 
77 Paramount Pictures Corp. v. Axanar Productions, Inc., 2016 WL 2967959, supra note 21, 
discussed in Schwabach, Bringing the News from Ghent to Axanar, supra note 6, at 72-82; 
Works, supra note 1, at 294-298. 
78 DC Comics v. Towle, 989 F. Supp. 2d 948 (C.D. Cal. 2013). 
79 Salinger v. Colting, 607 F.3d 68 (2nd Cir. 2010) (unauthorized sequel to J.D. Salinger, 
Catcher in the Rye). 
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illustrated children’s book versions of well-known novels.80 (Admittedly the replica 
Batmobile in the Batmobile case was made for sale, but it seems unlikely that anyone not 
already a hardcore fan drives around in a replica Batmobile.) The Lexicon, Axanar, and 
Batmobile cases have clarified the law relating to fan works; what seems particularly evident 
from these three cases is that commercial or quasi-commercial uses are less likely to be 
tolerated than are purely fannish ones. 
 

The rights to be balanced 
 
U.S. copyright law focuses almost entirely on economic rights, to the exclusion of moral 
rights.81 Authors are granted, in accordance with the U.S. Constitution’s Patent & Copyright 
Clause, “for limited times… the exclusive right to their respective writings” in order “[t]o 
promote the progress of science and useful arts.”82 The Patent & Copyright Clause balances 
the economic rights of the author against those of the public, by granting the author a time-
limited monopoly of reproduction of the work; the Copyright Act has clarified that this 
includes the preparation of derivative works.  During the period of the monopoly – that is, the 
term of copyright – the author of a work of fiction can receive money for copies, or the right 
to make copies, of the work; consumers pay this money in exchange for the right to enjoy the 
work. 
 
An extremely narrow view of copyright would be that the consumer’s right of enjoyment 
extends to no more than reading what is between the covers of a novel or watching what is 
between the first and last frame of a motion picture.  Almost all consumers would view their 
right as including the right to discuss and appreciate, and perhaps critique, the work with their 
family, friends, coworkers, or total strangers, perhaps in a group of fellow fans – a fandom.  
And many or most would agree that this discussion, appreciation, and critiquing would 
inevitably include the copying of some elements of the work: famous lines from a movie, fan 
art of characters, a spoof of a scene from a novel. 
 
When content owners object to fan works, they do so for one of two reasons: economic 
reasons and, for want of a better word, emotional reasons – that is, moral rights claims. U.S. 
law protects the content owners’ economic rights, up to a somewhat nebulous point; it does 
not protect moral rights.83  Because copyright is a positive right, which must be affirmatively 
created by the state, and because U.S. law includes essentially no recognition of moral rights, 
those rights are not granted to the author and are therefore retained by the public. 
 

 
80 Penguin Random House LLC v. Colting, 270 F.Supp.3d 736 (S.D.N.Y. 2017) (illustrated 
children’s versions of Truman Capote’s Breakfast at Tiffany's; Ernest Hemingway’s The Old 
Man and the Sea; Jack Kerouac’s On the Road; and Arthur C. Clarke’s 2001: A Space 
Odyssey). The defendant, Swedish author Fredrik Colting, is the same as in Salinger v. 
Colting, supra note 79. 
81 The sole statutory exception in U.S. law is the Visual Artists’ Rights Act, 17 U.S.C. sec. 
106A. 
82 U.S. Const. Art. I, sec, 8, cl. 8. 
83 The sole exception, the Visual Artists’ Rights Act, 17 U.S.C. sec. 106A, is unlikely to be 
relevant to most fan works. 
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Authors like Larry Niven (who objected to slash fanfic based on his works)84 and the 
Vandersteen family (who objected to the use of a Suske and Wiske cover to promote racist 
hate speech) are both making moral rights arguments.  Neither has been harmed 
economically by the secondary user; rather, each objects to the content of the secondary use 
as inconsistent with the author’s intentions for the work. This is a moral rights argument and 
as such has little chance of prevailing in the U.S. (despite occasional talk of “copyright 
tarnishment” as an analogue to trademark dilution through tarnishment. 85) In the European 
Union, however, the outcome was quite different – although couched as a decision based in 
hate speech, the Deckmyn decision could not have come out the way it did without an 
underlying expectation that the author had a moral right to control the uses and presentation 
of the work. It is worth noting that fan communities that acknowledge an author’s right to ban 
or restrict fanfic are recognizing the moral rights of the author, despite the lack of any legal 
obligation to do so.  To the extent that emerging legal norms eventually incorporate these 
community rules of self-governance, it may be that moral rights will eventually find a place 
in US copyright law after all. 
 
Economic rights, however, are recognized as essential to copyright in all systems.  JK 
Rowling, Marion Zimmer Bradley, Halicki Films, and DC Comics have, in the examples we 
have seen, all been concerned with actual or potential loss of revenue due to the secondary 
use.  As this is universally recognized as a legitimate concern of the copyright holder, the 
question then becomes the one addressed in the published works discussed above: where their 
right to control derivative works ends and the fans’ right to create transformative works 
begins. 
 
 
Economic interests beyond legal rights: How fans save or doom authors 
 
Law, however, is not the only concern that needs to be balanced.  Copyright owners who sue 
their fans, or threaten to, risk the fandom turning against them. In Bradley’s case, especially, 
the backlash significantly harmed the fandom.  Even before her death in 1999, the 
evaporation of fan support had led to the near-complete disappearance of Bradley’s Darkover 
works from bookstores, libraries, and perhaps most disastrously from the college dorm rooms 
where they were once a staple.  The later serious allegations of child abuse against the author 
have reduced what remained of the fandom still further.86 
 
The Harry Potter Lexicon case also led to significant fan backlash, as has Rowling’s more 
recent series of anti-trans postings; her repeated transphobic statements have upset and 
alienated much of the fandom and brought attention to other troubling aspects of her work.87  

 
84 See Schwabach, Fan Fiction and Copyright, supra note 2, at 94-110; Works, supra note 1, 
at 102-118. 
85 See 15 U.S.C. § 1125(c)(2)(C).  See also Christopher Buccafusco et al., Testing 
Tarnishment in Trademark and Copyright Law: The Effect of Pornographic Versions of 
Protected Marks and Works, 94 Wash. U. L.Rev 341, 354-65; Nolan, supra note 74, at 569 & 
n.269 (citing DC Comics, Inc. v. Unlimited Monkey Bus., Inc., 598 F. Supp. 110 (N.D. Ga. 
1984)). 
86 See Schwabach, Fan Fiction and Copyright, supra note 2, at 110-116; Works, supra note 1, 
at 118-124.  When I wrote this chapter a decade ago I was unaware of the child abuse 
allegations against MZB. 
87 Because I consider these postings hate speech, I will not include links to them here. 
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Unlike Bradley’s Darkover, however, Hogwarts was simply too big to fail: the Harry Potter 
empire of books, movies, theme parks, and licensed products may or may not have 
experienced a blip on its revenue graph as a result, but it has chugged on relentlessly 
nonetheless.   
 
Fan works are important to consumers because they are a way to inhabit the fictional worlds 
created by the content creators, and to share their pleasure in those worlds with other fans.  
This is part of what the fans pay for, or perceive that they are paying for, when they purchase 
a book or a movie ticket or a Netflix subscription.  Rather than closing a book or turning off 
Netflix and forgetting all about the work, fans imagine what might happen to the characters 
after the last page or after the credits roll.  Or they imagine what story a minor character 
might tell if the focus were on them.  As we saw at the outset, the story of the Iliad might 
actually be the story of Aeneas, rather than of Hector and Priam and Agamemnon.  The story 
of the Odyssey might be the story of Circe rather than of Odysseus.88 Circe and the Trojans 
might be the good guys. Even Sauron might be the good guy.89 As noted above, for many 
fans, creating, sharing, and reading fan works is as important a part of experiencing a work as 
is reading or watching the work itself. 
 
This commitment on the part of the fans can redound to the benefit of the creators as well, 
both financially and emotionally.  Few writers are wealthy.  For every JK Rowling or 
Michael Crichton, there are countless authors who write for the love of writing but will never 
make enough at it to quit their day jobs.90 Even for the most successful writers, dialog with 
the fans, direct or indirect, is an important part of the reason writers write. We can see that 
enthusiasm in Niven’s, Bradley’s, and Rowling’s early enthusiasm for fanfic.  It provides an 
emotional reward that the earnings of the work alone cannot. 
 
Financially, fans build the market; successful authors depend on fans. And while the creator’s 
connection to the fans may be both emotional and financial, the fans’ connection to the 
creator is entirely emotional.  If that emotional link is severed, perhaps because of lawsuits 
and other actions against fans, the fans will abandon the creator and the work. 
 
The existence of a fan culture is what has saved Harry Potter, to the ultimate economic 
benefit of the author as well as to the continued ability of the fandom to enjoy the world in 
which the works are set.  Fandom, including fan works, can preserve the underlying works.  
The Odyssey and the Iliad might have been buried by Roman backlash, lost like the Telegony 
and other Trojan War epics.  But by reimagining Homer’s universe in the Aeneid Virgil 
preserved the originals as well. The fan work can stand alone but is best read with a full 
awareness of the original, just as Jane Eyre on its own is appalling to many modern readers, 
while Wide Sargasso Sea loses much of its impact without the underlying original; the two 
are best read together.  Similarly modern retellings of Agatha Christie’s mystery novels try, 

 
88 Miller, supra note 27. 
89 See Kirill Yeskov, Why I reimagined "LOTR" from Mordor's perspective, Salon.com, Feb. 
23, 2011, https://www.salon.com/2011/02/23/last_ringbearer_explanation/ (last visited Aug. 
24, 2022). 
90 Nearly all of us who work in academia can fairly be placed in this category, even if our 
writing is less exciting than fiction. 
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not always successfully, to counteract the racism and colonialist assumptions in the 
originals.91 
 
In other words, fan works can save the underlying originals from growing dated or being 
dragged down by the original author, and copyright law, as it evolves, should acknowledge 
the cultural interest thus protected.  In the works described above I try to untangle this tangle 
of overlapping and conflicting interests, and the role copyright law plays in protecting the 
rights of all parties: creators, content owners, and fans.  Content owners who are not creators 
– inheritors or assignees of copyrights, or corporate employers of creators who create works 
for hire – further complicate the fan/author relationship, because these content owners often 
lack the emotional involvement that the authors have. (Often, not always; as we saw in 
Deckmyn, the heirs of the original creator can share the creator’s emotional commitment to 
the work.) These content owners may have less incentive not to sue or take other action 
against fan work creators.  Without the emotional bond, if they fail to recognize the economic 
importance of fandom they may become trigger-happy with takedown notices and lawsuits.92  
 
There is as yet no definitive answer to the question of how copyright law should balance 
these rights; we are still in the early stages of copyright law’s technologically-dictated 
adaptation to the paradigm-altering change that is the mass internet.  It took well over two 
centuries to get from the first book William Caxton printed in England (most likely The 
Canterbury Tales and not, as is sometimes believed, the Recuyell of the Historye of Troye, 
which he printed in Flanders) to the Statute of Anne.   
 
In these works I have tried to describe the situation as it now stands and provide some 
cautious guidance as to the principles and interests that will underlie future developments.  It 
is to be hoped that the new copyright law that eventually emerges will achieve a more 
harmonious balance between the interests of fan creators and original creators; in my 
published work and in the following section I also try to anticipate the form that balance 
might take, both legally and culturally, to the benefit of creators and consumers alike. 
 

Fan works and the future of copyright 
 
To date, fair use has been the instrument creating a safe space for fan works.  As copyright 
law adapts to the continuing revolution in information technology, it seems probable that a 
distinction will eventually have to be made, as it has been made in trademark law, between 
commercial and non-commercial uses, perhaps eventually leading to a system of shared and 
limited copyright.  At the same time, increasing social awareness of the wrongs of the past 
and the present is leading to a recognition of the need to address and perhaps redress cultural 
appropriation, and in some cases to draw a boundary between the art and the artist.  Future 
developments in copyright law will need to take these three needs into account: the need for a 
system of shared and limited copyright, the need to address past cultural appropriation and 

 
91 See, e.g., Death on the Nile and addressing racism in Agatha Christie, BBC Culture, Feb. 
14, 2022, https://www.bbc.com/culture/article/20220214-death-on-the-nile-and-addressing-
racism-in-agatha-christie (last visited Sept. 8, 2022). 
92 See generally, e.g., “Why does a gramophone maker deserve a copyright? The role of 
celebrity, women and consumer markets in the recording industry,” in Bowrey, supra note 
29, at 141. 
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related harms, and the need to look beyond the flaws of individual authors to the fandom as a 
whole.   
 
 
A new world of shared and limited copyright 
 
The locus of rights, and thus of power, of the law regarding the right to make copies has 
shifted over time in response to technological change, from what I have been calling the 
Columba-Finian model93 (the rights belong primarily or entirely to the owner of the work – 
that is, to the consumer) through the Stationer’s Company model94 (the rights belong to the 
state, or to the publisher) to the Statute of Anne and the beginning of modern copyright law 
(the rights belong to the author, subject to a few centuries of complication and elaboration).  
We may be about to complete the circle; with the internet making everyone simultaneously 
an author, a publisher, and a consumer, perhaps it is time for copyright law to reflect that 
reality to the net benefit of all parties.   
 
Most original works of authorship, including most fan works, have negligible market value.  
Where such works are based on works that do have significant value, it is difficult to quantify 
their effect on the market for the original, but it seems likely there is a net positive effect 
through building the fandom.  Thus the author benefits, and to the extent that authors have 
been commodified by publishers and similar intermediaries, the publisher benefits.  And of 
course the fans benefit, not financially but emotionally and socially; they create fanworks for 
enjoyment and for the appreciation of their peers.  A legal system that allows non-
commercial fan works is thus beneficial to all. 
 
The reader of a text is part of the creative process; consumers are as necessary to the work as 
are authors.  Without Star Trek fandom, there is no Star Trek: Fans transformed a three-year 
run of a broadcast television show into a sprawling empire (or Federation) of successor and 
spin-off shows, books, movies, merchandise, board games, graphic novels, and video games.  
The show would have died, barely remembered, without decades of effort on the part of fans 
to revive it, and without the fans’ publication of their own fanfic.   
 
The same lopsided allocation of rights exists in every fandom.  Although the fans are 
essential, and their commitment – their labor, even – creates the value of the property, that 
value is vested solely in the creator (or the creator’s assigns, successors, and heirs). Drawing 
a commercial/noncommercial distinction between fan works can already be done under the 
fuzzy boundaries of Section 107 fair use, where the first and fourth factors both take 
commercial concerns into account, with the first factor looking at the motivation of the fan 
work creator and the fourth looking at the effect on the market for the original work. A 
clearer borrowing from trademark law’s distinction of the two types of use might clarify 
things for all parties. 

 
93 Columba hand-copied a book belonging to Finian; Finian claimed ownership of the copy, 
and the two submitted their dispute to King Diarmait mac Cerbaill, who declared that just as 
a calf belongs to the owner of the cow, “to the book belongs the book’s son.” See Schwabach, 
Bringing the News from Ghent to Axanar, supra note 6, at 40-41; Works, supra note 1, at 
281-282. 
94 The Stationer’s Company held a royally-granted monopoly on printing in England from 
1557 to 1695.  See Schwabach, Bringing the News from Ghent to Axanar, supra note 6, at 154 
& n. 44; Works, supra note 1, at 321, 328. 
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Copyright has long borrowed from other areas of intellectual property. In the twentieth 
century the U.S. Supreme Court famously borrowed the “staple article of commerce” 
doctrine – a defense against an infringement action – from patent law in Sony Corporation of 
America v. Universal City Studios.95 More recently, in MGM Studios v. Grokster, the Court 
borrowed the “inducement” theory of third party liability for infringement from patent law as 
well.96 And the Copyright Act shares the first sale doctrine with trademark law.  The first sale 
doctrine, also known as the exhaustion doctrine, traces its origin in U.S. law to the Supreme 
Court’s decision in the 1908 case of Bobbs-Merrill Co. v. Straus97; it was incorporated into 
the Copyright Act of 1909 in the following year and later into the current act, the Copyright 
Act of 1976.98 Trademark law quickly incorporated the concept as well, with the Supreme 
Court first applying it to trademark in Prestonettes v. Coty in 1924.99 
 
In addition to possible borrowing from trademark law, it may be useful to borrow concepts 
from property law, and especially from resource management.  Traditionally assets in the 
physical world (and some intangible assets) have been governed by personal and real 
property law, while noöspheric assets have been governed by intellectual property law.  
Those barriers are breaking down.  In a world of cryptocurrencies and non-fungible tokens, 
of artworks created by artificial intelligence,100 a world where real money is spent on 
imaginary costumes to be worn by a video game avatar, the application of copyright law 
originally designed for conditions in the early eighteenth century is increasingly difficult. 
 
Property law, and in particular natural resource law, has long had to balance the interests of 
multiple parties in assets in the physical world.  In Fan Works and the Environmental Law of 
Copyright101 I have suggested that the law used to manage these assets – law partly derived 
from self-imposed rules within resource-reliant communities – may provide concepts that 
could be useful in the management of a new, multilateral noösphere, one in which creativity – 
the universal human ability to create original works out of existing components – is treated as 
a natural resource.  The idea of a digital commons is already familiar; it may also be time to 
introduce, either through community self-regulation or through statutory or judicial action, an 
idea of limited intellectual property rights analogous to the international environmental law 
doctrine of limited territorial sovereignty.102 This would acknowledge both the value of fan 

 
95 Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 104 S. Ct. 774, 78 
L.Ed.2d 574 (1984). 
96 MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 125 S. Ct. 2764, 162 L. Ed. 2d 781 
(2005). 
97 Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908). 
98 17 U.S.C. sec. 109. 
99 Prestonettes, Inc. v. Coty, 264 U.S. 359 (1924). 
100 The U.S. Copyright Office continues to hold the line against recognizing copyright in 
works created by AI, by animals, or by anyone other than a human being.  See, e.g., Re: 
Second Request for Reconsideration for Refusal to Register A Recent Entrance to Paradise 
(Correspondence ID 1-3ZPC6C3; SR # 1-7100387071), U.S. Copyright Office, Feb. 14, 
2022, available at https://www.copyright.gov/rulings-filings/review-board/docs/a-recent-
entrance-to-paradise.pdf (last visited Feb. 26, 2022). 
101 Schwabach, Fan Works and the Environmental Law of Copyright, supra note 7; Works, 
supra note 1, at 315. 
102 See Schwabach, Fan Works and the Environmental Law of Copyright, supra note 7, at 
158-159; Works, supra note 1, at 322. 
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work creators to the original work, and the duty of those creators to do no unreasonable harm 
to the interests of the author of the original work.  
 
 
Cultural appropriation and reclamation 
 
This inevitable restructuring, if done with forethought and care, also has the potential to right 
one of the past wrongs of intellectual property law: the wholesale appropriation of the 
cultural property of marginalized and oppressed groups.  This is related, but not identical, to 
the localization of stories by altering them to match a particular cultural setting, whether by 
placing Shakespeare’s characters in the United States of the twenty-first century103 or, with 
much greater modification of the source material, by giving a fictional eleven-year-old girl in 
Russia a name, life, and conflicts similar to Harry Potter’s.104 
 
The allocation of property interests in the products of human creativity involves, as with 
other forms of property, a bundle of rights.  Historically this allocation has been structured in 

 
103 See, e.g., She’s the Man (Paramount 2006); Much Ado About Nothing (Lionsgate 2012). 
104 Дмитрий Емец [Dmitri Yemets], Таня Гроттер и магический контрабас [Tanya Grotter 
and the Magical Double Bass] et seq. (Moscow: Eksmo, 2002) (in Russian).  On this 
phenomenon generally, see, e.g., Anupam Chander & Madhavi Sunder, Everyone’s a 
Superhero: A Cultural Theory of “Mary Sue” Fan Fiction as Fair Use, 95 Cal. L. Rev. 597, 
598 (2007); Schwabach, supra note 2, at 422-28. 
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ways that undervalue the creative efforts of women105 and people of color,106 a characteristic 
intellectual property law regrettably shares with other areas of property law.107  
 
While I cannot speak to the experience of other countries, in the United States there has for 
centuries been wholesale theft of the stories of Black and Indigenous people, as well as of 
other people of color and immigrants, by White authors. With the best of intentions, White 
male writer Joel Chandler Harris profited by appropriating the stories of enslaved Black 
Americans.  With what can perhaps most charitably described as “not the best of intentions,” 
other writers like Margaret Mitchell have appropriated and profited from cultural signifiers of 
the African American experience, and, even more egregiously, claimed an intellectual 
property right in the product of that appropriation: When Black author Alice Randall tried to 
take back the Black characters and culture in Mitchell’s nauseatingly racist “classic” Gone 
with the Wind, rewriting the story from the viewpoint of the enslaved characters as The Wind 
Done Gone. The Mitchell estate, through its trustee Suntrust, attempted to enjoin publication 
of Randall’s book.108  
 
The effrontery of the Mitchell estate in Suntrust, and the sense of White entitlement 
underlying it, is enough to leave a modern reader speechless.  Mitchell, herself the 
descendant of slaveholders, appropriated the experiences of enslaved persons to provide 
background for a tedious story about the romantic mishaps of spoiled and thoroughly 
unlikable White characters, some of whom were the slaveholders.  Randall attempted to 

 
105 See, e.g, Ann Bartow, Fair Use and the Fairer Sex: Gender, Feminism, and Copyright 
Law, 14 Journal of Gender, Social Policy & the Law 551 (2006); Dan L. Burk, Bridging the 
gender gap in intellectual property, WIPO Magazine, Apr. 2018, 
https://www.wipo.int/wipo_magazine/en/2018/02/article_0001.html; Margaret Chon, 
Intellectual Property Equality, 9 Seattle Journal for Social Justice 259 (2010); Carys J. Craig, 
Feminist Aesthetics and Copyright Law: Genius, Value, and Gendered Visions of the 
Creative Self, Osgoode Legal Studies Research Paper Series 31, 
http://digitalcommons.osgoode.yorku.ca/olsrps/31; Carys J. Craig et al., What's Feminist 
about Open Access? A Relational Approach to Copyright in the Academy, 1 feminists@law 1 
(2011), https://journals.kent.ac.uk/index.php/feministsatlaw/article/view/7/54; Terra L. 
Gearhart-Sema, Women's Work, Women's Knowing: Intellectual Property and the 
Recognition of Women's Traditional Knowledge, 21 Yale Journal of Law and Feminism 372 
(2010). 
106 andré douglas pond cummings, A Furious Kinship: Critical Race Theory and the Hip-Hop 
Nation, 48 U. Louisville L. Rev. 499, 499 (2010); Kevin J. Greene, “What the Treatment of 
Black Artists Can Teach About Copyright Law,” in Intellectual Property and Information 
Wealth 385 (Praeger: Peter K. Yu ed. 2007); Kevin J. Greene, Copyright, Culture & (and) 
Black Music: A Legacy of Unequal Protection, 21 Hastings Communications and 
Entertainment Law Journal 344; Candace G. Hines, Black Musical Traditions and Copyright 
Law: Historical Tensions, 10 Michigan Journal of Race and Law 464 (2005); Elizabeth L. 
Rosenblatt, Copyright’s One-Way Racial Appropriation Ratchet, 53 U.C. Davis L. Rev. 591 
(2019); Anjali Vats, Created Differences: Rhetorics of Race and Resistance in Intellectual 
Property Law (doctoral dissertation, Univ. of Washington, 2013), available at 
https://digital.lib.washington.edu/researchworks/bitstream/handle/1773/23464/Vats_washingt
on_0250E_11939.pdf?sequence=1 (all last visited Oct. 20, 2021). 
107 See, e.g., Janis Sarra & Cheryl L. Wade, Predatory Lending and the Destruction of the 
African-American Dream (2020).  
108 Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257 (11th Cir. 2001). 
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reclaim the narrative, telling the story from the point of view of an enslaved half-sister of 
Mitchell’s protagonist Scarlett. It is perhaps indicative of progress toward a more equitable 
distribution of creativity as a resource that the U.S. Court of Appeals for the Eleventh Circuit 
vacated the injunction; the parties eventually settled.109 
 
Randall’s novel was a fan work, albeit a commercially published one.  She was doing what 
fans often do with fanfic: reclaiming a story and detoxifying a narrative, while 
simultaneously having fun and pointing out the flaws of the “original” work.  Fans do similar 
things when they make Harry Potter Indian, or transgender.110  Shakespeare’s copyrights 
have long expired; when a production of The Merchant of Venice reinterprets Shylock as a 
more sympathetic character, or casts James Earl Jones as Hamlet, no copyright issue arises. 
But copyright’s duration has grown so long that most people will never live to see it expire 
for the contemporary works they currently enjoy.  And where those works are appropriative, 
exploitative, and unkind – like Gone with the Wind – fan works not only empower the fans, 
but may also be the only way to salvage what good there is in the original work. 
 
 
Saving the art from the artist 
 
Closely related to the problem of cultural appropriation is the problem of the flawed author.  
Some authors (like Mitchell) fall into this category because their work is appropriative.  
Others are flawed in ways that are tangentially related or unrelated to their work; the flaw is 
not with the work, but with the author.  And these flaws may make the work unpalatable to 
large sections of the audience or potential audience.  As we saw above, allegations of child 
abuse, coupled with a break with the fandom leading to its partial collapse, ended the 
popularity of Marion Zimmer Bradley’s work.111 Amazon scrapped plans for a Darkover 
television series based on her work,112 and in all likelihood there will never be a Darkover 
movie. 
 
A strong and devoted fandom, though, can sometimes – though not in Bradley’s case, so far – 
reclaim a work from a flawed creator.  I was a devoted Darkover fan in my youth, but the 
copyright conflict over Masks weakened and divided the fandom; by the time the far more 
serious allegations against Bradley emerged, the fandom could not save or reclaim Darkover. 
Like many other former Darkover fans, I can no longer read or even enjoy the memory of 
Bradley’s works. 
 
Harry Potter fandom, on the other hand, is stronger, and Rowling has said awful things, but 
has not done the awful things Bradley is alleged to have done.  Nonetheless, given her huge 
audience and her position of influence, her words have done harm to a great many people. In 
the absence of the fandom and its fan works, it might be hard to continue enjoying Harry 

 
109 See Reporters’ Committee for the Freedom of the Press, ‘Wind Done Gone’ copyright 
case settled, May 29, 2002, https://www.rcfp.org/wind-done-gone-copyright-case-settled/ 
(last visited Sept 5, 2022). 
110 On fans and fandom as an essential part of the creative process, see Schwabach, Fan 
Works and the Environmental Law of Copyright, supra note 7, at 147; Works, supra note 1, 
at 318-319. 
111 See note 86, supra, and accompanying text. 
112 Deborah J. Ross (tweet), Feb 7, 2018, 
https://twitter.com/DeborahJRoss/status/961301368433717254 (last visited Feb. 23, 2022). 
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Potter.  The internal problems – tokenism, stereotyping, and the authorial mistreatment of 
Cho Chang, the Patil sisters, Lavender Brown, Luna Lovegood, Remus Lupin, and even 
Dudley Dursley – were there all along; the firestorm of publicity surrounding Rowling’s 
multiple intolerant statements about trans women simply highlighted them.   
 
But the subsequent fandom crisis also highlighted something more positive: All along, fanfic 
had provided another way of viewing the stories and the characters, giving them the stories 
fans thought they deserved.  While it was refreshing to see the author’s officially 
acknowledged co-creators – the cast of the films, for example – come out in support of trans 
rights, the Potterverse was truly saved by the legion of unacknowledged creators: the fans 
who read the books, watched the movies, and wrote their own stories, drew their own art, 
wrote songs and made their own fan videos based on the characters.  A fan in India, 
Shubhangi Misra, encapsulated this “death of the author” approach perfectly: “J.K. Rowling!s 
transphobic tweets don!t make me question my love for Harry Potter one bit, like Harry 
Potter actor Daniel Radcliffe fears. Potterverse has been shaped as much by fan fiction as it 
has been by the books. So, in this case, we truly can separate the art from the artist. Rowling 
may have given us the boy who lived, but we were the ones who made him immortal.”113 
Fandom can protect the characters and story, even against the original author; the fans make 
the characters immortal – a role that deserves legal acknowledgment. 
 

Conclusion: Toward a more equitable creativity management regime 
 
The Columba-Finian model made sense when each published work – each book – had to be 
individually produced, by hand.  Each work was to some extent unique, and there were no 
economies of scale in their production.  (Oddly enough, belief in such a model seems to 
resurface occasionally, as when a group of cryptocurrency investors paid a large sum of 
money for Alejandro Jodorowsky's pitchbook for his uncompleted Dune film, apparently in 
the mistaken belief that ownership of the book would give them the intellectual property 
rights necessary to complete the film.114) 
 
The Stationer’s Company model was originally a stopgap – the state taking the right to make 
copies for itself (and its assigned publisher) to prevent disorder in response to a disruptive 
new technology, the movable-type printing press.  The stopgap went on for far too long, 
eventually leading to chaos before the Statute of Anne shifted the copyright to the author, 
where it has remained ever since. 
 
The time has come to shift again. When the act of publishing was expensive, power over 
reproduction and distribution of a work was firmly in the hands of publishers, who often 
gained even more economic benefit from that copyright than did the authors themselves. The 

 
113 Shubhangi Misra, JK Rowling has always been tone-deaf. Just look at the Harry Potter 
Universe, The Print, July 20, 2021, https://theprint.in/opinion/pov/jk-rowling-has-always-
been-tone-deaf-just-look-at-the-harry-potter-universe/439064/; see also Roland Barthes, The 
Death of the Author (1967), available at https://writing.upenn.edu/~taransky/Barthes.pdf 
(both last visited July 20, 2021). 
114 See Edward Ongweso Jr., SpiceDAO Roasted for Spending $3.8 Million on Jodorowsky’s 
‘Dune’ Book, Vice.com, Jan. 18, 2022, https://www.vice.com/en/article/xgda4a/spicedao-
roasted-for-spending-dollar38-million-on-jodorowskys-dune-book (last visited Feb. 24, 
2022). 



Page 29 of 29 

advent of the mass internet shifted that balance of power, making publishing and distribution 
nearly free for nearly everyone. From the mid-1990s through the early 2000s, it looked as 
though the world of copyright was entering another period of chaos brought on by a 
disruptive technology.  A series of legislative and judicial actions – the Digital Millennium 
Copyright Act and the Grokster decision, among others – along with a strengthening of the 
international treaty regime, especially via two World Intellectual Property Organization 
treaties,115 brought about a return to the status quo ante, with economic rights retained by the 
author.  For the time being, that status quo seems to be holding; as long as the inequity 
remains, though, with all of the economic rights in the author and publishing companies, 
while the fans and the wider audience have as much power to publish and distribute works as 
do those right-holders, the system will be under tremendous pressure.   
 
Eventually, that inequality will have to be addressed. The most equitable way to address it is 
to recognize, as trademark does and self-imposed fandom rules often do, a separation 
between commercial and non-commercial uses.  Many authors and many fans already seem 
to assume this is the case: that only the author has a right to make money from the work, but 
that the fans have the right to make use of the characters and other elements in ways that are 
non-commercial and do not harm the author’s economic rights.  In the absence of effective 
and workable law, communities tend toward self-regulation; this separation may have 
evolved in many fanfic communities precisely because it seems inherently fair and sensible.  
In U.S. copyright law, it is consistent with the existing fair use statute, specifically with the 
first (nature and character of the use) and fourth (economic consequence) factors.  Recent 
exploration of the parameters of fair use with regard to visual artworks suggest that further 
judicial interpretation with regard to other types of creative works may be forthcoming;116 
clearer recognition that the first factor includes, in ordinary cases, noncommercial fan works 
might go far toward rebalancing copyright and avoiding an eventual breakdown of the 
copyright law regime.  
 
A poststructuralist copyright law recognizing this essential role of the audience will achieve 
goals of distributive justice, just as recognizing the legacy of cultural appropriation on which 
much copyrighted content is based will achieve goals of reparative and restorative justice. As 
noted above, incorporating the role and rights of fans will also protect original authors, both 
by helping to build and maintain a market for their work and by providing a way for fans to 
continue to enjoy the work even if they find it appropriative or find the author’s other acts or 
statements to be harmful or unpalatable.  I hope that, through this work, I have collected 
enough of the existing law and identified the underlying issues and their roots to a sufficient 
extent to help build this copyright future. 

 
115 WIPO Copyright Treaty, Dec. 20, 1996, 36 I.L.M. 65 (1997); WIPO Performance and 
Phonograms Treaty, Dec. 20, 1996, 36 I.L.M. 76 (1997). 
116 See, e.g., Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26 (2d Cir. 
2021); Hayden vs. Koons, No. 1:21-cv-10249 (LGS) (S.D.N.Y., Feb. 3, 2022).  See also 
more generally Google LLC v. Oracle America, Inc., 141 S.Ct. 1183 (2021), on remand as 
Oracle America, Inc. v. Google LLC, 847 Fed. Appx. 931 (Memorandum decision). 
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,QWURGXFWLRQ�� 

Who owns Fandom?

)DQ�¿FWLRQ��ORQJ�D�QHDUO\�LQYLVLEOH�IRUP�RI�RXWVLGHU�DUW��KDV�JURZQ�H[SRQHQWLDOO\�LQ�
volume and legal importance in the past decade. because of its nature, authorship, 
DQG�XQGHUJURXQG�VWDWXV��IDQ�¿FWLRQ�VWDQGV�DW�DQ�LQWHUVHFWLRQ�RI�LVVXHV�RI�SURSHUW\��
sexuality, and gender. this is a book about property; it looks at the various types 
of fan-created content, most of which are to some extent derivative works, and 
asks whether some or all of them can be protected as transformative uses. among 
the more celebrated disputes over fan writings are a dispute between SF author 
/DUU\� 1LYHQ� DQG� IDQ� DXWKRU� (OI� 6WHUQEHUJ� RYHU� WKH� ODWWHU¶V� XVH� LQ� IDQILF� RI� D�
¿FWLRQDO�VSHFLHV�RI�DOLHQ�EHLQJV�FUHDWHG�E\�WKH�IRUPHU��D�GLVSXWH�EHWZHHQ�6)�DXWKRU�
Marion Zimmer bradley and fan author Jean Lamb over a work by the former 
that purportedly resembled a work by the latter; and the recent dispute between 
author J.K. rowling and fan webmaster Steven Vander ark over the harry potter 
/H[LFRQ��ZKLFK�5RZOLQJ�RQFH�SUDLVHG� DQG�PRUH� UHFHQWO\� VXFFHHGHG�� EULHÀ\�� LQ�
suppressing, until the parties reached an accommodation.

8QOLFHQVHG�IDQ�¿FWLRQ�SUHVHQWV�D�GLOHPPD�IRU�FRQWHQW�RZQHUV��ZKLOH�IDQ�¿FWLRQ�
PD\�LQIULQJH�RQ�WKH�FRQWHQW�RZQHUV¶�FRS\ULJKW�DQG�WUDGHPDUN�ULJKWV��WKH�IDQV�ZKR�
create and share it are the biggest, and for some genre works very nearly the only, 
PDUNHW�IRU�WKH�RZQHUV¶�ZRUNV��$FWLYH�HQIRUFHPHQW�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�
may alienate consumers—fans—and harm future revenues. on the other horn of 
the dilemma, some rights-owners fear non-enforcement of those rights may result 
in their loss.

)DQ�¿FWLRQ�SURYLGHV�IDQV�ZLWK�DQ�RSSRUWXQLW\�WR�HQMR\��GLVFXVV��DQG�PRVW�RI�
all inhabit the canon texts in ways that would be impossible without it. despite 
LWV� HVVHQWLDO� UROH�� WKRXJK�� IDQ�¿FWLRQ¶V� OHJDO� VWDWXV� UHPDLQV�XQFOHDU��0DQ\� IDQV��
LQFOXGLQJ�DFDGHPLF� IDQV��EHOLHYH� WKDW� IDQ�¿FWLRQ� LV�DQRWKHU� W\SH�RI� LQIRUPDWLRQ�
WKDW�MXVW�ZDQWV�WR�EH�IUHH��DOO�RU�QHDUO\�DOO�QRQ�FRPPHUFLDO�IDQ�¿FWLRQ�VKRXOG�EH�
protected as fair use. in contrast to previous generations, today we live in a world 
RI� V\PEROV� DQG� WH[WV� WKDW� DUH� DOO�� RU� QHDUO\� DOO�� RZQHG�� IDQ�¿FWLRQ� LV� D�ZD\� RI�
combating the inevitable alienation this produces.1

balanced against this are the interests of copyright owners. U.S. copyright 
law protects some economic interests, but very few non-economic interests. 

1 See generally, for example, Leanne Stendell, comment, )DQI࣠LF�DQG�)DQ�)DFW��+RZ�
Current Copyright Law Ignores the Reality of Copyright Owner and Consumer Interests 
in Fan Fiction, 58 SMU L. Rev�� ������ ����� ������� �³7KH� GHVWUXFWLRQ� RI� WKLV� µPRGHUQ�
IRON�FXOWXUH¶�VKRXOG�EH�FRQWHPSODWHG�ZLWK�KHVLWDQF\´���5HEHFFD�7XVKQHW��/HJDO�)LFWLRQV��
Copyright, Fan Fiction, and a New Common Law, 17 Loy. L.a. ent. L. Rev�������������
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Fan Fiction and Copyright2

2ZQHUV�PD\�REMHFW�WR�IDQ�¿FWLRQ�WKDW�DOWHUV�WKH�QDWXUH�RI�WKH�RULJLQDO�ZRUN²WKH�
OLWHUDU\� HTXLYDOHQW� RI� VFULEEOLQJ�PXVWDFKHV� RQ�*UDQW�:RRG¶V�American Gothic 
�ZKLFK�ZRXOG�HDUQ�WKH�VFULEEOHU�D�TXLFN�WULS�WR�D�&KLFDJR�MDLO�FHOO���RU�SHUKDSV�RI�
scribbling mustaches on a postcard of American Gothic��ZKLFK�LV�SHUIHFWO\�OHJDO��
LI�QRW�RULJLQDO���EXW�LQ�WKH�FDVH�RI�ZRUNV�RI�¿FWLRQ�RQ�WKH�SDJH�RU�RQ�WKH�VFUHHQ��WKH\�
DUH�QRW�OLNHO\�WR�JHW�YHU\�IDU��LQ�WKH�8�6��VXFK�ULJKWV�LQ�RULJLQDO�ZRUNV�RI�DUW�DUH�
SURWHFWHG�E\�WKH�9LVXDO�$UWLVWV¶�5LJKWV�$FW��EXW�WKHUH�LV�QR�FRXQWHUSDUW�IRU�ZRUNV�RI�
¿FWLRQ��2ZQHUV�DVVHUW�D�PRUH�FOHDUO\�HFRQRPLF�LQWHUHVW�ZKHQ�WKH\�REMHFW�EHFDXVH�
IDQ�¿FWLRQ�PD\�DQWLFLSDWH�HOHPHQWV�RI�DQ�DXWKRU¶V�RZQ�IXWXUH�ZRUNV��SUHFOXGLQJ�
WKH�DXWKRU�IURP�SXEOLVKLQJ�WKHP��$OWKRXJK�WKLV��XQOLNH�WKH�¿UVW��LV�DQ�HFRQRPLF�
LQWHUHVW��LW�LV�QRW�QHFHVVDULO\�D�SURWHFWHG�RQH��%XW�DQ�RZQHU�PD\�DOVR�REMHFW�EHFDXVH�
D�IDQ�ZRUN�ERUURZV�H[WHQVLYHO\�IURP�WKH�DXWKRU¶V�RZQ�ZRUN��WKLV�PD\�LQIULQJH�WKH�
RZQHU¶V�FRS\ULJKW��DOWKRXJK�YDULRXV�OLPLWDWLRQV�DQG�H[FHSWLRQV�H[LVW�

the book that follows explores those limitations and exceptions, and attempts 
WR�DGGUHVV��DV�PXFK�DV�SRVVLEOH��WKH�H[WHQW�WR�ZKLFK�D�VDIH�VSDFH�IRU�IDQILF�KDV�EHHQ�
GH¿QHG�DQG�DFNQRZOHGJHG��DV�ZHOO�DV� WKH� ODUJHU�H[WHQW� WR�ZKLFK� WKDW�VSDFH�KDV�
EHHQ�GH¿QHG�EXW�QRW�\HW�DFNQRZOHGJHG�E\�FRS\ULJKW�RZQHUV��:KLOH�WKHUH�DUH�VRPH�
areas in which the law is unsettled, there are more in which it is settled but widely 
misunderstood by owners and fans alike. When, for example, the daughter of SF 
author philip K. dick threatens to sue google for incorporating words from her 
IDWKHU¶V�ZRUN�LQWR�LWV�1H[XV�2QH�FHOO�SKRQH�DQG�D�ZULWHU�IRU�:LUHG�FRP�UHVSRQGV�
³)LUVW��FOHDUO\�«�FRS\ULJKW�OHQJWKV�VKRXOG�EH�UHGXFHG��3.'�GLHG�LQ����������\HDUV�
DJR��´2�ODFN�RI�HGXFDWLRQ�LV�DV�PXFK�WR�EODPH�DV�ODFN�RI�FODULW\��³)LUVW��FOHDUO\�´�
LI� WKH�SODLQWLII�KDV� D�YDOLG� FODLP� �ZKLFK� VHHPV�XQOLNHO\�� LW� LV� LQ� WUDGHPDUN��QRW�
FRS\ULJKW²DQG�HYHQ�WKDW�VHHPV�SUHWW\�VKDN\��6HFRQG��LW�LV�WUXH�WKDW�'LFN¶V�ZRUN�LV�
currently in copyright under the current U.S. copyright term of life plus 70 years, 
but so would it have been under the older term of life plus 50 years—and so would 
LW�KDYH�EHHQ�XQGHU�WKH�&RS\ULJKW�$FW�RI�������ZLWK�LWV����\HDU�UHQHZDEOH�WHUP��
Do Androids Dream of Electric Sheep, the work allegedly infringed upon, was 
SXEOLVKHG�LQ�������7R�¿QG�D�FRS\ULJKW�WHUP�VKRUW�HQRXJK�WR�OHDYH�Do Androids 
Dream of Electric Sheep currently out of copyright, we would have to roll back 
FRS\ULJKW�ODZ�E\�RYHU�D�FHQWXU\��7KLV�VHHPV�DQ�DPELWLRXV�SURMHFW��HVSHFLDOO\�DV�LQ�
this case it is unnecessary; the dick estate owns no copyright in individual words.�

&RS\ULJKW� ODZ� KDV� EHFRPH� D� VXEMHFW� RQ� ZKLFK� DQ\� ZHE� SRVWLQJ� LQVWDQWO\�
generates a score of instant experts. With any luck, in the future those debating 
fan works and copyright law will be able to stay a bit more focused by referring to 
this book, which would not have been possible without the support and patience of 

2 charlie Sorrel, 1H[XV�� 'LG� *RRJOH� 'UHDP� RI� (OHFWULF� /DZVXLWV", Wired.com, 
'HFHPEHU� ���� ������ ZZZ�ZLUHG�FRP�JDGJHWODE���������QH[XV�GLG�JRRJOH�GUHDP�RI�
electric-lawsuits.

�� 1RU� LV� WKHUH�PXFK� RI� D� WUDGHPDUN� DUJXPHQW� KHUH�� LW� VHHPV� KLJKO\� XQOLNHO\� WKDW�
'LFN¶V�XVH�RI�WKH�ZRUGV�LQ�D�VWRU\�JDYH�KLP�WUDGHPDUN�ULJKWV�LQ�WKH�FRPPHUFLDO�XVH�RI�WKRVH�
words in the cell phone industry.
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,QWURGXFWLRQ��:KR�2ZQV�)DQGRP" �

my employer, thomas Jefferson School of Law, and the help and input of a great 
many people, including Mary cheney, Kevin J. greene, Lev grossman, Seiko 
Katsushima, akiko Kikuchi, brian J. Link, James Leggett, Kathleen Lu, andrea 
Maestas, Flavio nominati, Sumit raghuvanshi, heidi tandy, rebecca tushnet, 
Molly Winter, Julie cromer young, Qienyuan Zhou, and daniel, deborah, 
Jennifer, Jessica, Jon, Karen, robert, and Veronica Schwabach, as well as many 
others i apologize for overlooking, in many cases because we know each other 
only through online fandom and i am not sure quite what name to use. thanks to 
DOO�RI�\RX�ZKR�KHOSHG�DQG�VDYHG�PH�IURP�PDQ\�HUURUV��,¶P�VXUH�,�VWLOO�PDQDJHG�WR�
slip a few by you, though, and must claim all the credit for them.4

$QG�D�¿QDO� WKRXJKW�IRU�DQ\�IDQV�UHDGLQJ�WKLV��ZH�DOO�KDYH�RXU�IDQGRPV��RXU�
likes and dislikes. it may become evident as you read this, for example, that i quite 
OLNH�+DUU\�3RWWHU�EXW�DP�QRW��WR�SXW�LW�PLOGO\��SDUWLFXODUO\�IRQG�RI�-DPHV�%RQG��
nonetheless, all of us in fandom share a common interest, and we should respect 
all fandoms equally—yes, even twilight. So if James bond is your thing, i respect 
\RXU�ULJKW�WR�SRVW�\RXU�%RQG�4�IDQILF�DW�ZZZ�IDQILFWLRQ�QHW�PRYLH�-DPHVB%RQG, 
DQG�XUJH�DOO� IDQV� DQG� IDQGRPV�RXW� WKHUH� WR�GR� WKH� VDPH�� �7KDW� LV�� UHVSHFW� HDFK�
RWKHU¶V�IDQGRPV��QRW�SRVW�%RQGVODVK��DOWKRXJK�WKDW¶V�RND\�WRR���:H¶UH�DOO�LQ�WKLV�
together.

4 Except, as noted in note 108 to chapter 4, where i must cede credit for the errors to 
google Language tools.
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chapter 1  

the World of Fan Fiction

)DQGRP�DQG�IDQ�¿FWLRQ

6RPH�ZRUNV�RI�¿FWLRQ�FUHDWH�GHWDLOHG�LPDJLQDU\�ZRUOGV�DQG�DFTXLUH�IROORZLQJV�RI�
IDQV�ZKR�FRPH�WR�NQRZ�WKHVH�ZRUNV�DV�GHHSO\�DV�WKH�³UHDO´��RU�DW�OHDVW�K\SHUUHDO��
world—that is, the world known not through personal experience, but through text 
and other media. Much, possibly even most, of the pleasure these fans derive from 
the works comes not from reading the underlying texts or watching the underlying 
movies or television shows, but from discussing the works with others. together 
WKHVH�IDQV�PDNH�XS�D�FRPPXQLW\²D�IDQGRP��3DUW�RI�DQ\�IDQGRP¶V�GLVFXVVLRQ�PD\�
WDNH�WKH�IRUP�RI�¿FWLRQ��DUWZRUN��RU�YLGHRV�EDVHG�RQ�FKDUDFWHUV��VHWWLQJV��RU�RWKHU�
story elements from the original work.

0XFK�RI�WKH�FRQWHQW�RI�WKHVH�IDQ�ZRUNV�DGGUHVVHV�WKH�TXHVWLRQV�RI�³:KDW�LI"´�
DQG�³:KDW�QH[W"´�:KDW�KDSSHQV�DIWHU� WKH�FUHGLWV�UROO��RU�DIWHU� WKH� ODVW�FKDSWHU"�
is the Land of oz really the seamless utopia L. Frank baum presents, or does 
LW� KDYH�D�GDUNHU� VLGH"�+RZ�FDQ�$UDJRUQ¶V�JRYHUQPHQW� DVVLPLODWH� WKH�GLVSODFHG�
and disaffected populations who, voluntarily or otherwise, supported Saruman or 
6DXURQ�GXULQJ�WKH�:DU�RI�WKH�5LQJ"�:KDW�LV�+ROGHQ�&DXO¿HOG�OLNH�DV�DQ�ROG�PDQ"

+XPDQ�EHLQJV�EHLQJ�KXPDQ��PXFK��SHUKDSV�PRVW��RI�WKLV�IDQ�FUHDWHG�¿FWLRQ�
DGGUHVVHV� TXHVWLRQV� RI� ORYH� DQG� VH[��:LOO� *LQQ\�:HDVOH\¶V�PDUULDJH� WR� +DUU\�
3RWWHU� ODVW"� -XVW� KRZ� EHDXWLIXO� LV� WKH� ³EHDXWLIXO� IULHQGVKLS´� EHWZHHQ� PRRG\�
american exile rick blaine and effervescent French police chief Louis renault? 
do they ever acknowledge the romantic and erotic nature of their relationship? do 
holmes and Watson? do Kirk and Spock?

Fandom and fan works pose special problems for the owners of copyrights 
and trademarks in the underlying works. Some fan works may infringe on these 
LQWHOOHFWXDO� SURSHUW\� ULJKWV�� DOWKRXJK� UDUHO\� LQ� D� ¿QDQFLDOO\� KDUPIXO� ZD\�� \HW�
enforcing intellectual property rights against fans can alienate the market for the 
SURWHFWHG�ZRUNV��ZLWK�¿QDQFLDOO\�GLVDVWURXV�UHVXOWV��$V�D�UHVXOW��WKH�PRVW�FRPPRQ�
state of affairs is an uneasy accommodation between fans and rights owners. 
Few authors want to risk poisoning their relationship with fans, and thus their 
OLYHOLKRRGV��XQOHVV�WKH�IDQV��WKURXJK�WKHLU�ZRUNV��DUH�DOVR�WKUHDWHQLQJ�WKH�DXWKRU¶V�
economic well-being.

occasionally the relationship between an author and fandom may turn toxic 
for other reasons. Some fans may develop a sense of entitlement, and chafe at 
delays in the release of the next installment in a series. after author george r.r. 
Martin had gone several years without releasing another volume in the Song of 
ice and Fire VHULHV��VRPH�IDQV�KDG�JURZQ�VXI¿FLHQWO\�DEXVLYH�WKDW�IHOORZ�DXWKRU�
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Fan Fiction and Copyright�

1HLO�*DLPDQ�ZURWH��LQ�D�EORJ�SRVW�WLWOHG�³(QWLWOHPHQW�,VVXHV�´�D�FRXQWHUDWWDFN��WKH�
FHQWUDO�WKHPH�RI�ZKLFK��LQ�*DLPDQ¶V�ZRUGV��ZDV�WKDW�³George R.R. Martin is not 
your bitch�´1 the tone is scolding, even confrontational; gaiman can afford to 
FKLGH�0DUWLQ¶V�IDQV�DV�0DUWLQ�KLPVHOI�FRXOG�QRW��7KH�FHQWUDO�SRLQW�LV�WKDW�WKHUH�LV�
no contract between authors and fans requiring the former to continue to entertain 
the latter, a point that is likely to be far more appealing to authors than to fans. it 
also breaks down at the margins; one wonders what might have happened had J.K. 
5RZOLQJ�GHFLGHG��DIWHU�WKH�VL[WK�+DUU\�3RWWHU�ERRN��QRW�WR�¿QLVK�WKH�VHULHV��:KLOH�
the fans would have had no legal remedy, it might, at the least, have been regarded 
as socially improper.

&KDQJHV� LQ� D� VHULHV¶� GLUHFWLRQ� PD\� DOVR� DOLHQDWH� IRUPHU� IDQV�� /DXUHOO� .��
+DPLOWRQ¶V� ³$QLWD�%ODNH��9DPSLUH�+XQWHU´� QRYHOV� EHJDQ� DV� D� VHULHV� RI� VWRULHV�
about vampires in a world that more or less resembles ours, save for a touch of 
the supernatural. the setting is familiar enough to fans of Twilight, True Blood, 
or Buffy the Vampire Slayer �DOWKRXJK� WKH�¿UVW� QRYHO� LQ� WKH�$QLWD�%ODNH� VHULHV�
predated Twilight and True Blood and the novels on which both are based, as 
well as the Buffy�79�VHULHV��WKRXJK�QRW�WKH�PRYLH���$QLWD�%ODNH�DFTXLUHG�D�OR\DO�
fan following. about 10 novels in, though, the series took a sharp turn into erotic 
¿FWLRQ��DW�WKH�H[SHQVH��LQ�WKH�RSLQLRQ�RI�PDQ\�UHDGHUV��RI�FKDUDFWHUL]DWLRQ��VHWWLQJ��
and plot. these readers reacted with fury, venting their feelings on fan sites and in 
the amazon reviews.

Sometimes the causes of the shift to toxicity are mixed. the vitriol heaped upon 
DQRWKHU�YDPSLUH�VWRU\��$QQH�5LFH¶V�Blood Canticle��PLJKW�VHHP��DW�¿UVW�JODQFH��WR�
be purely a reaction to the shift in the direction and underlying religious values of 
WKH�/HVWDW�VHULHV��³7KH�9DPSLUH�&KURQLFOHV´���DQG�SHUKDSV�WR�WKH�GHWHULRUDWLRQ�LQ�
quality when an author has a guaranteed market for stories set in a milieu of which 
VKH¶V�EHFRPH�UDWKHU�WLUHG��%XW�WKH�UHDFWLRQ�FDQ�DOVR�EH�YLHZHG�WKURXJK�WKH�OHQV�RI�
WKH�UHODWLRQVKLS�EHWZHHQ�5LFH�DQG�IDQ�DXWKRUV��5LFH�KDV�EHHQ�PRUH�KRVWLOH�WR�IDQILF�
than many authors, and through her representatives has taken steps to have works 
EDVHG�RQ�KHU� FKDUDFWHUV� UHPRYHG� IURP� IDQ� VLWHV��7KLV��PRUH� WKDQ�5LFH¶V�SXEOLF�
espousal of religious values that many of her fans share, has served to alienate her 
fandom, causing them to view her as an opponent rather than an ally and thus to 
YLHZ�KHU�ODWHU�ZRUNV�ZLWK�KRVWLOLW\���$GPLWWHGO\�5LFH�GLG�QRW�KHOS�PDWWHUV�ZKHQ�
she, or someone using her name, published a long and defensive response to her 
critics in the review section of the amazon listing for Blood Canticle.2�

2WKHU� DXWKRUV� ZKR� KDYH� EHHQ� KRVWLOH� WR� IDQILF� KDYH� DOVR� JHQHUDWHG� VRPH�
EDFNODVK��$� ³OLWHUDU\´� �DV� RSSRVHG� WR� ³JHQUH´�� DXWKRU� OLNH�$QQLH� 3URXO[� GRHV�

�� 1HLO� *DLPDQ�� (QWLWOHPHQW� ,VVXHV� «�� 0D\� ���� ������ KWWS���MRXUQDO�QHLOJDLPDQ�
FRP���������HQWLWOHPHQW�LVVXHV�KWPO��ODVW�YLVLWHG�0D\����������

�� 3RVWLQJ� RI�$QQH� 2¶%ULHQ� 5LFH�� )URP� WKH�$XWKRU� WR� WKH� 6RPH� RI� WKH� 1HJDWLYH�
9RLFHV�+HUH�� WR�$PD]RQ�FRP��6HSWHPEHU�����������7KH� UHYLHZ�KDV� VLQFH�EHHQ� UHPRYHG�
IURP�$PD]RQ��EXW�FDQ�EH�UHDG�DW��DPRQJ�RWKHU�VLWHV��ZZZ�VSLULWXV�WHPSRULV�FRP�DQQH�ULFH�
DPD]RQ�LQFLGHQW�KWPO��ODVW�YLVLWHG�0D\����������
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7KH�:RUOG�RI�)DQ�)LFWLRQ 7

not depend on fandom for her commercial success, and can get away with more 
RXWVSRNHQ�FULWLFLVP�RI� IDQILF��3URXO[�� WKH�DXWKRU�RI� WKH� VKRUW� VWRU\�³%URNHEDFN�
0RXQWDLQ´��RQ�ZKLFK�WKH������¿OP�RI�WKH�VDPH�QDPH��ZLWK�D�VFUHHQSOD\�E\�/DUU\�
0F0XUWU\��ZDV�EDVHG�� UHDFWHG�XQIDYRUDEO\�ZKHQ� IDQV�VHQW�KHU�ZKDW� VKH�FDOOHG�
³JKDVWO\� PDQXVFULSWV� DQG� SRUQLVK� UHZULWHV� RI� WKH� VWRU\�´4 apparently she was 
XQIDPLOLDU�ZLWK� WKH�ZRUOG�RI�IDQILF�� LQ�ZKLFK��DODV��JKDVWOLQHVV�DQG�SRUQLVKQHVV�
DUH� WRR�UDUHO\�DEVHQW��2I� WKH�IDQV�ZKR�ZULWH�³%URNHEDFN�0RXQWDLQ´�IDQILF��VKH�
VDLG�³7KH\�GR�QRW�XQGHUVWDQG�WKH�RULJLQDO�VWRU\��WKH\�NQRZ�QRWKLQJ�RI�FRS\ULJKW�
infringement—i.e., that the characters Jack twist and Ennis del Mar are my 
LQWHOOHFWXDO�SURSHUW\>�@´5

$V�ZH�VKDOO�VHH�UHSHDWHGO\��KHU�VXJJHVWLRQ�WKDW�WKH�IDQILF�DXWKRUV�DUH�YLRODWLQJ�
KHU�FRS\ULJKW�LV�RQO\�SDUWO\�ULJKW��WKH�FKDUDFWHUV�PD\�EH��DQG�LQ�WKLV�FDVH�SUREDEO\�
DUH��KHU�LQWHOOHFWXDO�SURSHUW\��EXW�KHU�FRS\ULJKW�LQ�WKH�FKDUDFWHUV�GRHV�QRW�PHDQ�
that no one else can use them; they are protected but not untouchable. the exact 
OLPLWV�RI�WKLV�SURWHFWLRQ�DUH�XQFOHDU��DQG�QHLWKHU�3URXO[�QRU�WKH�IDQILF�ZULWHUV�DUH�
to be blamed for not knowing exactly where they lie.

genre writers depend less on mainstream media reviewers, book clubs, and 
2SUDK��DQG�PRUH�RQ�ZRUG�RI�PRXWK��RU��PRUH�DFFXUDWHO\��RQOLQH��UHFRPPHQGDWLRQV��
7KH�³6RQJ�RI�,FH�DQG�)LUH´ series is sold mainly not by television or magazine 
DGYHUWLVHPHQWV��EXW�E\� UHDGHUV�ZKR�HQMR\� LW� DQG� UHFRPPHQG� LW� WR� WKHLU� IULHQGV��
the readers of their blog, the readers of the amazon reviews, and anyone else who 
will listen. as more people read the books and share their impressions with other 
readers, a fandom coalesces; this fandom is the most powerful marketing tool a 
ZRUN�RI�¿FWLRQ�FDQ�KDYH�

%XW�IDQGRP�FDQ�EH�¿FNOH��7KH�KLVWRU\�RI�SRSXODU�OLWHUDWXUH��PXVLF��DQG�WHOHYLVLRQ�
is littered with works and artists suddenly abandoned by fans. Less dramatically, 

�� $QQLH�3URXO[��Brokeback Mountain, the new yoRkeR��2FWREHU����� ������ DW� ����
BRokeBack MoUntain��)RFXV�)HDWXUHV��3DUDPRXQW�3LFWXUHV�	�*RRG�0DFKLQH��������7KH�
screenplay for the movie was written not by annie proulx but by Larry McMurtry and 
diana ossana.

4 catherine Shoard, Annie Proulx Bemoans Torrent of “Pornish” Brokeback Fan 
)LFWLRQ��7KH�3XOLW]HU�3UL]H�:LQQHU�&DOOV�WKH�)LOP�$GDSWDWLRQ�RI�%URNHEDFN�0RXQWDLQ�³$�
Source of Constant Irritation” as She’s Bombarded with Pornographic Fan Literature, 
the gUaRdian�� 6HSWHPEHU� ���� ������ ZZZ�JXDUGLDQ�FR�XN�¿OP������VHS����KHDWKOHGJHU�
porn; robert J. hughes, 5HWXUQ� WR� WKH�5DQJH��$QQLH�3URXO[�*RHV�%DFN� WR�:\RPLQJ� IRU�
+HU�1HZ�6KRUW�6WRU\�&ROOHFWLRQ, waLL St. J.��6HSWHPEHU����������KWWS���RQOLQH�ZVM�FRP�
DUWLFOH�6%�������������������KWPO�� 3URXO[� ZDV� DOVR� FULWLFL]HG� IRU� KHU� UHVSRQVH�� 6HH��
for example, david Lister, 6WRS�:KLQJHLQJ� DERXW� <RXU� )DQV�� $QQLH, the independent, 
6HSWHPEHU�����������ZZZ�LQGHSHQGHQW�FR�XN�RSLQLRQ�FROXPQLVWV�GDYLG�OLVWHU�GDYLG�OLVWHU�
VWRS�ZKLQJHLQJ�DERXW�\RXU�IDQV�DQQLH��������KWPO�� SRVWLQJ� RI� 6%� 6DUDK�� 2ZQHUVKLS��
&UHDWLYLW\�� DQG�:KDW� )DQV� 'R�� RQ� 6PDUW� %LWFKHV� 7UDVK\� %RRNV� �6HSWHPEHU� ���� ������
������ $0��� ZZZ�VPDUWELWFKHVWUDVK\ERRNV�FRP�LQGH[�SKS�ZHEORJ�FRPPHQWV�RZQHUVKLS�
creativity-and-what-fans-do.

5 hughes, supra note 4.
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Fan Fiction and Copyright8

what was cool becomes less cool, and sales drop. While it is impossible to trace 
WKH� H[WHQW� WR�ZKLFK� IDQILF� DQG� DXWKRUV¶� UHVSRQVHV� WR� LW� DUH� D� IDFWRU�� DWWDFNV� RU�
RXWULJKW�EDQV�RQ�IDQILF�VHHP�WR�FRVW�DXWKRUV�VRPH�FUHGLELOLW\�ZLWK�IDQV���,W¶V�ZRUWK�
QRWLQJ�WKDW�WKHVH�EDQV�DUH�QRW�QHFHVVDULO\�OHJDOO\�HQIRUFHDEOH��EXW�PDMRU�RQOLQH�
IDQILF�DUFKLYHV��DQ[LRXV�WR�DYRLG�OLWLJDWLRQ�DQG�FRQIURQWDWLRQ�ZLWK�DXWKRUV��WHQG�
WR�KRQRU�WKHP��

�)DQ�¿FWLRQ�DQG�RWKHU�IDQ�ZRUNV

6R� ZKDW�� VSHFL¿FDOO\�� LV� IDQ� ¿FWLRQ"� )RU� SXUSRVHV� RI� WKLV� GLVFXVVLRQ� LW� ZLOO�
EH� QHFHVVDU\� WR� DWWDFK�GH¿QLWLRQV� WR� VHYHUDO� WHUPV� WKDW�PD\�QRW� H[DFWO\� DFFRUG�
ZLWK� WKH� GH¿QLWLRQV� LQ� XVH� LQ� VRPH� IDQGRPV�� HVSHFLDOO\� DV� IDQGRP� DQG� IDQ�
YRFDEXODU\� DUH� HYHU�HYROYLQJ��$V� XVHG� KHUH�� WKRXJK�� D� ³IDQ´� LV� VRPHRQH� ZKR�
HQMR\V�ZRUNV� VHW� LQ� D� SDUWLFXODU� ¿FWLRQDO�ZRUOG� RU� DERXW� D� SDUWLFXODU� FKDUDFWHU�
or set of characters. the fans of a particular world or set of characters are, in the 
DJJUHJDWH��D�³IDQGRP�´�$�³IDQ�ZRUN´�LV�DQ\�ZRUN�E\�D�IDQ��RU�LQGHHG�E\�DQ\RQH�
RWKHU�WKDQ�WKH�FRQWHQW�RZQHU�V���VHW�LQ�VXFK�D�¿FWLRQDO�ZRUOG�RU�XVLQJ�VXFK�SUH�
H[LVWLQJ�¿FWLRQDO�FKDUDFWHUV��)DQ�ZRUNV�PD\�EH�¿FWLRQ�RU�QRQ¿FWLRQ��DQG�PD\�EH�
FUHDWHG�LQ�DQ\�PHGLXP��:KHQ�VXFK�ZRUNV�DUH�¿FWLRQDO��WKH\�DUH�³IDQ�¿FWLRQ�´�)DQ�
¿FWLRQ�LQFOXGHV�DOO�GHULYDWLYH�¿FWLRQ�DQG�UHODWHG�ZRUNV�FUHDWHG�E\�IDQV��ZKHWKHU�
authorized or unauthorized by the author of or current rights-holder in the original 
ZRUN��6RPH�IDQ�¿FWLRQ�LV�FRPPHUFLDOO\�SXEOLVKHG��VRPH�LV�LQYLWHG�E\�WKH�RULJLQDO�
DXWKRU��7KH�YDVW�PDMRULW\�RI�IDQ�¿FWLRQ��KRZHYHU��LV�SXEOLVKHG�RQO\�RQOLQH��RU��LQ�
SUH�:HE�GD\V��LQ�IDQ]LQHV���ZLWKRXW�WKH�H[SUHVV�SHUPLVVLRQ�RI�WKH�DXWKRU�RU�RWKHU�
ULJKWV�KROGHUV��IRU�DQ�DXGLHQFH�RI�IHOORZ�IDQV��)DQ�¿FWLRQ�RI�WKLV�VRUW�LV�³IDQILF�´�
³)DQILF´� LV� WKXV�� LQ� WKLV�GLVFXVVLRQ��D�VXEVHW�RI�³IDQ�¿FWLRQ�´�ZKLFK�LV� LQ� WXUQ�D�
VXEVHW�RI�³IDQ�ZRUNV�´

)DQILF��DW�OHDVW�IRU�WKH�SXUSRVHV�RI�WKLV�ERRN��UHIHUV�WR�ZRUNV�GHULYHG�IURP�RWKHU�
works currently protected as intellectual property, but not explicitly authorized and 
not commercially published. as we shall see, the absence of such authorization 
GRHV�QRW�QHFHVVDULO\�PHDQ�WKDW� WKH�IDQILF�YLRODWHV�DQ�LQWHOOHFWXDO�SURSHUW\�ULJKW��
)DQ�¿FWLRQ�WKDW�LV�DXWKRUL]HG��VXFK�DV�WKH�PDQ\�FRPPHUFLDOO\�SXEOLVKHG�6WDU�7UHN�
QRYHOV�DQG�VKRUW� VWRULHV�� or that is based on works no longer in copyright and 
FKDUDFWHUV� QRW� FXUUHQWO\� SURWHFWHG� DV� WUDGHPDUNV� �WKH�ZRUNV� RI� -DQH�$XVWHQ� RU�
:LOOLDP�6KDNHVSHDUH��IRU�H[DPSOH��SUHVHQWV�QR�OHJDO�SUREOHPV��WKHVH�ZRUNV�DUH�
often mined for source material for works that are published commercially.7

�� 6HH�� IRU� H[DPSOH�� StaR tRek: the new voyageS� �6RQGUD� 0DUVKDN� 	� 0\UQD�
&XOEUHDWK��HGV��������

7 For fandom-related examples, see, for example, nick o’donohoe, too, too SoLid 
FLeSh� �:L]DUGV� RI� WKH� &RDVW�� ������ DQG� 6WDU� 7UHN�� 7KH� &RQVFLHQFH� RI� WKH� .LQJ� �1%&�
WHOHYLVLRQ�EURDGFDVW��'HFHPEHU�����������ERWK�RI�ZKLFK�GUDZ�QRW�RQO\�WKHLU�WLWOHV��EXW�DOVR�
much of their content from haMLet; and Jane aUSten & Seth gRahaMe-SMith, pRide and 
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7KH�:RUOG�RI�)DQ�)LFWLRQ 9

%HIRUH�WKH�DGYHQW�RI�WKH�:RUOG�:LGH�:HE�LQ�WKH�����V��IDQILF�UHDFKHG�UHODWLYHO\�
small audiences. it might be handwritten or typed and distributed to a few friends 
who might make copies and distribute them further. at the next higher level of 
IRUPDOLW\�DQG�UHFRJQLWLRQ��IDQILF�PLJKW�EH�SXEOLVKHG�LQ�IDQ�PDJD]LQHV��DEEUHYLDWHG�
to fanzine, and yet further to zine8���6RPH�RI�WKHVH�IDQILFV��RU�WKHLU�DXWKRUV��PLJKW�
attract the attention of commercial publishers. an important crossover moment 
IRU�IDQILF�IDQ�¿FWLRQ�ZDV�WKH������SXEOLFDWLRQ�RI�6WDU�7UHN��7KH�1HZ�9R\DJHV, a 
collection of eight Star trek short stories written by fans with introductions to each 
story written by actors from the cast of the television show.9 

6WDU� 7UHN�� 7KH� 1HZ� 9R\DJHV� PDGH� IDQILF� UHVSHFWDEOH�� RU� SHUKDSV� PHUHO\�
acknowledged that it had already become so. it also transformed the once mostly-
PDOH�GRPDLQ�RI�IDQGRP��WR�WKH�VXEVHTXHQW�HQULFKPHQW�RI�JHQUH�¿FWLRQ�DV�D�ZKROH�

[t]o a whole generation of girls, Star Trek on television opened up the world of 
VFLHQFH�¿FWLRQ��$QG�WKH\�KDG�D�QHZ�ZRUOG�WR�ZULWH�DERXW�

*   *   *

$QG��LQ�D�ZDYH�RI�DPDWHXU�¿FWLRQ�FRPSOHWHO\�XQOLNH�DQ\�SKHQRPHQRQ�LQ�VFLHQFH�
¿FWLRQ� KLVWRU\�� WKHVH� VWRULHV� VRPHKRZ� JRW� WKHPVHOYHV� SXEOLVKHG� LQ� DPDWHXU�
magazines. there were hundreds of them; or let me amend that; there were 
thousands, though i have read only a few hundred.

*   *   *

$QG�VRPH�RI�WKHVH�ZRPHQ�«�KDYH�JRQH�RQ�WR�ZULWH�RWKHU�WKLQJV�10

7KH�SUHYDLOLQJ�PRRG�ZDV�RQH�RI�ERQKRPLH��*HQH�5RGGHQEHUU\��FUHDWRU�RI�WKH�6WDU�
7UHN�WHOHYLVLRQ�VHULHV��ZURWH�

Eventually we realized that there is no more profound way in which people could 
express what Star trek has meant to them than by creating their own personal 
6WDU�7UHN� WKLQJV�«�,W�ZDV� WKHLU�6WDU�7UHN�VWRULHV� WKDW�HVSHFLDOO\�JUDWL¿HG�PH��
i have seen them in meticulously produced fanzines, complete with excellent 
artwork. Some of it has even been done by professional writers, or by those 

pReJUdice and ZoMBieS��3KLODGHOSKLD��4XLUN�%RRNV���������Jane aUSten & Ben h. winteRS, 
SenSe & SenSiBiLity & Sea MonSteRS��3KLODGHOSKLD��4XLUN�%RRNV��������

�� ���)DQ�PDJD]LQHV�KDYH�WKHLU�RZQ�FRPSOH[�KLHUDUFK\��UDQJLQJ�IURP�SHU]LQHV��SHUVRQDO�
IDQ]LQHV��WR�VHPLSUR]LQHV��VHPL�SURIHVVLRQDO�IDQ]LQHV���VRPH�RI�ZKLFK�PD\�FURVV�RYHU�LQWR�
commercial territory and become prozines.

9    StaR tRek: the new voyageS, supra QRWH���
10 MaRion ZiMMeR BRadLey, Introduction to the keepeR’S pRice�������±����0DULRQ�

=LPPHU�%UDGOH\��HG���������
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Fan Fiction and Copyright10

clearly on their way to becoming professional writers. best of all, all of it was 
clearly done with love.11

7KHUH�LV�QR�VLJQ�WKDW�5RGGHQEHUU\�IHOW�WKUHDWHQHG�E\�WKH�IDQV¶�XVH�RI�KLV�LQWHOOHFWXDO�
SURSHUW\�� UDWKHU�� KH� ZHOFRPHG� DQG� HPEUDFHG� LW��$QG� KH� ZDV� ULJKW�� 6WDU� 7UHN�
fandom persisted, becoming the standard against which all other fandoms are 
measured, and eventually leading to the commercial publication of additional 
short stories and novels and an entire world of Star trek movies, television shows, 
and merchandise. roddenberry understood not only what Star trek meant to the 
IDQV��EXW�ZKDW�WKH�IDQV�PHDQW�WR�6WDU�7UHN��2QH�IDQ�UHSRUWV�

in fact, there is a probably apocryphal story that george Lucas [creator of the 
Star Wars movies] once went to gene roddenberry to ask him what to do about 
all the copyright violations being perpetrated by fans. roddenberry is supposed 
WR�KDYH�WROG�/XFDV�³/HDYH�WKHP�DORQH��WKH\¶OO�PDNH�\RX�ULFK�´12

5HJDUGOHVV�RI�ZKHWKHU�5RGGHQEHUU\�DFWXDOO\�PDGH�WKLV�VXJJHVWLRQ��DW�¿UVW��/XFDV�
IROORZHG�LW��DOEHLW�FDXWLRXVO\�

$W�WKH�KHLJKW�RI�WKH�RULJLQDO�6WDU�:DUV�SKHQRPHQRQ��/XFDV¿OP�ZDV�ZDU\�RI�JLYLQJ�
LWV�VWDPS�RI�DSSURYDO�WR�WKH�WUHPHQGRXV�DPRXQW�RI�IDQ�¿FWLRQ�EHLQJ�SXEOLVKHG��
7KHLU�VROXWLRQ�«�ZDV�WR�VHW�XS�D�QR�IHH�OLFHQVLQJ�EXUHDX�WKDW�UHYLHZHG�PDWHULDO�
and offered criticism about what might be considered copyright infringement. 
the ugliness of legal threats was avoided, and fans could still have their say.��

0DQ\�RWKHU�DXWKRUV�DQG�FRQWHQW�RZQHUV�ZHUH�VLPLODUO\�UHOD[HG�DERXW�IDQILF��%XW�
WZR�GHYHORSPHQWV�ZHUH�WR�XSVHW�WKLV�HDV\�DFFRPPRGDWLRQ��VODVK�DQG�WKH�,QWHUQHW�

Slash

0XFK�IDQ�¿FWLRQ�H[SORUHV�URPDQWLF�DQG�HURWLF�LQWHUDFWLRQV�EHWZHHQ�WKH�FKDUDFWHUV��
)DQ� ¿FWLRQ� RI� WKLV� W\SH� LV� RIWHQ� UHIHUUHG� WR� FROOHFWLYHO\� DV� ³VODVK�´� DOWKRXJK�
RWKHU� IDQV�XVH� WKH� WHUP� WR� UHIHU� WR� WKH� VXEVHW�RI� URPDQWLF�HURWLF� IDQ�¿FWLRQ� WKDW�
SODFHV�PDOH�FKDUDFWHUV�IURP�WKH�RULJLQDO�ZRUN�LQ�VDPH�VH[�URPDQWLF�DQG�RU�HURWLF�
situations. the name comes from the punctuation mark used to divide the names 
RI�WKH�FKDUDFWHUV��DV�LQ�WKH�DUFKHW\SDO�VODVK�SDLULQJ�.LUN�6SRFN�RU�WKH�SHUHQQLDOO\�
SRSXODU�+DUU\�'UDFR��6ODVK�LV�VXEGLYLGHG�LQWR�VXEFDWHJRULHV��D�SDUWLDO�OLVW�RI�ZKLFK�

11 gene RoddenBeRRy, Introduction to StaR tRek: the new voyageS �6RQGUD�
0DUVKDN�	�0\UQD�&XOEUHDWK��HGV����������

��� )DQ�:RUNV�,QF���6WDU�:DUV��3ROLF\��1R�&RPPHUFLDO�*DLQ��'RHVQ¶W�6XOO\�,PDJH��
ZZZ�IDQZRUNV�RUJ�ZULWHUVUHVRXUFH�"DFWLRQ GH¿QH	DXWKRULG ���	WRRO IDQSROLF\� �ODVW�
YLVLWHG�0D\����������

��� ,ELG�
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7KH�:RUOG�RI�)DQ�)LFWLRQ 11

PLJKW� LQFOXGH� \DRL� �VODVK� LQYROYLQJ� PDQJD� DQG� DQLPH� FKDUDFWHUV��� FKDQVODVK�
�H[SOLFLW�VODVK� LQYROYLQJ�PLQRU�FKDUDFWHUV��VXFK�DV�+DUU\�'UDFR�RU�6QDSH�+DUU\�
�DOVR�NQRZQ�DV�'UDUU\�DQG�6QDUU\��UHVSHFWLYHO\��IURP�WKH�+DUU\�3RWWHU�XQLYHUVH���
DQG�536��IRU�³5HDO�3HUVRQ�6ODVK�´�VXFK�DV�WKH�'RP�/LMDK�SDLULQJ�LQYROYLQJ�WZR�
RI� WKH�DFWRUV�IURP�WKH�/RUG�RI� WKH�5LQJV�PRYLHV���5HODWHG�FRQFHSWV� LQFOXGH�KHW�
�URPDQWLF�DQG�RU�HURWLF�VWRULHV�LQYROYLQJ�FKDUDFWHUV�RI�GLIIHUHQW�JHQGHUV��VXFK�DV�
+DUU\�+HUPLRQH���IHPPHVODVK�DQG�IHPVODVK��VODVK�ZLWK�IHPDOH�UDWKHU�WKDQ�PDOH�
FKDUDFWHUV��H�J��%XII\�)DLWK�IURP�WKH�WHOHYLVLRQ�VHULHV�Buffy the Vampire Slayer���
WUDQVJHQGHU�VODVK�� IULHQGVKLS�¿FWLRQ� �LQGLFDWHG�E\�DQ�DPSHUVDQG�� VXFK�DV�+DUU\�
	�'UDFR��WR�GHQRWH�D�VWRU\�LQ�ZKLFK�WKH�WZR�FKDUDFWHUV�DUH�IULHQGV��LQ�FRQWUDVW�WR�
WKHLU�FDQRQLFDO�UHODWLRQVKLS��DQG�VKLSSLQJ��GHYRWLRQ�WR�D�SDUWLFXODU�QRQ�FDQRQLFDO�
URPDQWLF�UHODWLRQVKLS��RU�VKLS���6KLSV�DUH�RIWHQ�JLYHQ�QDPHV��VXFK�DV�+06�+DUPRQ\ 
�IRU�+DUU\�3RWWHU�DQG�+HUPLRQH�*UDQJHU�IURP�WKH�+DUU\�3RWWHU�XQLYHUVH��RU�Zutara 
�IRU� =XNR� DQG� .DWDUD�� FKDUDFWHUV� IURP� WKH� DQLPDWHG� WHOHYLVLRQ� VKRZ� $YDWDU��
The Last Airbender���$V�QRWHG��¿FWLRQ�LQ�DOO�RI�WKHVH�FDWHJRULHV²DQG�RWKHUV�QRW�
OLVWHG�KHUH²ZLWK�WKH�H[FHSWLRQ�RI�IULHQGVKLS�¿FWLRQ��LV�RIWHQ�FROOHFWLYHO\��WKRXJK�
LQFRUUHFWO\��UHIHUUHG�WR�DV�³VODVK�´

Most writers of slash are female; slash thus stands at an intersection of issues 
of property, sexuality, and gender, and as a result, has attracted academic interest.14 
Much research has been done by academics, including henry Jenkins, rebecca 
tushnet, and many of the scholars cited in this work, who are themselves fans and 
view the topic from within.15 research by non-fans sometimes violates accepted 
norms of fannish behavior and can trigger a backlash. recently neuroscientists 

14 See, for example, Mirna cicioni, Male Pair Bonds and Female Desire in Fan Slash 
:ULWLQJ, in theoRiZing FandoM: FanS, SUBcULtURe and identity 9 �&KHU\O�+DUULV�	�$OLVRQ�
$OH[DQGHU��HGV����������6KRVKDQQD�*UHHQ�HW�DO���1RUPDO�)HPDOH�,QWHUHVW�LQ�0HQ�%RQNLQJ��
Selections from the terra nostra Underground and Strange bedfellows, in theoRiZing 
FandoM: FanS SUBcULtURe and identity 153 �&KHU\O� +DUULV 	�$OLVRQ�$OH[DQGHU�� HGV���
�������conStance penLey, naSa/tRek: popULaR Science and Sex in aMeRica� ��������
Sonia Katyal, Performance, Property, and the Slashing of Gender in Fan Fiction, 14 aM. 
U. J. gendeR Soc. poL’y & L.�������������5RVHPDU\�&RRPEH��$XWKRUL]LQJ�WKH�&HOHEULW\��
3XEOLFLW\�5LJKWV��3RVWPRGHUQ�3ROLWLFV�� DQG�8QDXWKRUL]HG�*HQGHUV, 10 caRdoZo aRtS & 
ent. L.J.�������������0HUHGLWK�0F&DUGOH��)DQ�)LFWLRQ��)DQGRP��DQG�)DQIDUH��:KDW¶V�$OO�
WKH�)XVV", 9 B.U. J. Sci. & tech. L�� ���� ��������0ROOLH�(��1RODQ��Search for Original 
([SUHVVLRQ��)DQ�)LFWLRQ�DQG�WKH�)DLU�8VH�'HIHUHQFH�����S. iLL. U. L.J����������±��������
��������&KULVWLQD�=��5DQRQ��+RQRU�$PRQJ� 7KLHYHV��&RS\ULJKW� ,QIULQJHPHQW� LQ� ,QWHUQHW�
Fandom, 8 vand. J. ent. & tech. L.���������±�����������5HEHFFD�7XVKQHW��0\�)DLU�/DGLHV��
Sex, Gender, and Fair Use in Copyright, 15 aM. U. J. gendeR Soc. poL’y & L.�������������

15 the contributions of professors Jenkins and tushnet are too numerous to list here, 
but see generally &RQIHVVLRQV�RI�DQ�$FD�)DQ��ZZZ�KHQU\MHQNLQV�RUJ��LQFOXGLQJ�GHVFULSWLRQV�
RI�3URI�� -HQNLQV¶� UHFHQW�ERRNV�RQ� WKH�³$ERXW�0H´� WDE�DQG�5HEHFFD�7XVKQHW¶V����%�ORJ��
KWWS���WXVKQHW�EORJVSRW�FRP��DV�ZHOO�DV�3URIHVVRU�7XVKQHW¶V�/HJDO�)LFWLRQV��&RS\ULJKW��)DQ�
Fiction and a New Common Law, 17 Loy. L.a. ent. L. Rev��������������DV�ZHOO�DV�RWKHU�
articles cited throughout this work.

Schwabach (978-0-7546-7903-5).indb   11 5/11/2011   3:04:08 PM

Page 19 of 330



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

Pro
of C

opy 

Fan Fiction and Copyright12

ogi ogas and Sai gaddam triggered outrage with a questionnaire revealing buried 
DVVXPSWLRQV�DERXW�IDQGRP�DQG�IDQQLVK�EHKDYLRU��$V�RQH�IDQ�SXW�LW�

:H�GRQ¶W�NQRZ�KRZ�DZDUH�\RX�DUH�RI�\RXU�VXEMHFW��EXW�WKHUH�KDYH�EHHQ�PXOWLSOH�
VWXGLHV� RQ� IDQILFWLRQ� GRQH� RYHU� WKH� ODVW� WKLUW\� \HDUV�� DQG� IHZ� LI� DQ\� RI� WKHP�
have represented the community in an accurate or complex manner. Studies of 
fans, particularly female fans, tend to follow in the long history of pathologizing 
ZRPHQ¶V� EHKDYLRXU� DQG� ZRPHQ¶V� GHVLUH�� WKH� KLVWRU\� RI� PDOH� VFLHQWLVWV�
REMHFWLI\LQJ�TXHHU�IHPDOH�GHVLUHV�LQ�RUGHU�WR�VXEMHFWLYL]H�WKHPVHOYHV��WKH�KLVWRU\�
of othering and shaming the weirdos as a form of boundary-policing. there is a 
similar history in relation to studies on kink, or on other communities relating 
WR�TXHHU�VH[XDOLW\��SROLFLQJ��RWKHULQJ��SDWKRORJL]LQJ��$QG�HYHQ�LQ�VWXGLHV� WKDW�
GRQ¶W�WKLQN�RI�WKHPVHOYHV�DV�SROLFLQJ��RWKHULQJ��DQG�SDWKRORJL]LQJ��WKHUH�LV�VWLOO�
D�QRWH²D�QRWH�WKDW�LV�DXGLEOH�LQ�\RXU�EULHI�PHVVDJH��LQ�\RXU�³IDVFLQDWLRQ´�ZLWK�
kink bingo—of a nineteenth century scientist with a particularly interesting bug 
XQGHU�WKH�PLFURVFRSH��:H¶UH�QRW�LQWHUHVWHG�LQ�EHLQJ�\RXU�EXJ���

the present work has a somewhat narrower scope, being concerned mostly with 
copyright law. From a copyright perspective, slash and related categories of 
IDQILF�SRVH�QR�SUREOHPV�QRW� DOVR�SRVHG�E\�RWKHU� IRUPV�RI� IDQILF��1RQHWKHOHVV��
works of this sort seem to upset some content owners more than does non-
VODVK� IDQILF�17 While this makes little sense in copyright terms, it does make 
sense in trademark terms. trademark law protects some marks—those deemed 
³IDPRXV´� UDWKHU� WKDQ�PHUHO\�³GLVWLQFWLYH´²IURP� WDUQLVKPHQW�� HYHQ�ZKHQ� WKHUH�
is no likelihood of confusion. only commercial uses of the mark are covered, 
KRZHYHU��WKH�DYHUDJH�DPDWHXU�ZHEVLWH��RU�OHWWHU]LQH��OLNH�Not Tonight, Spock��LV�
unlikely to be commercial.18 at least one author has proposed that at least one 
IHGHUDO� GLVWULFW� FRXUW� KDV� DOUHDG\� DSSOLHG� D� FRQFHSW� RI� ³FRS\ULJKW� WDUQLVKPHQW´�

��� (UXWKURV�� 3OHDVH� 'RQ¶W� 7DNH� WKH� )DQI࣠LFWLRQ� 6XUYH\, $XJXVW� ���� ������ KWWS���
HUXWKURV�GUHDPZLGWK�RUJ��������KWPO� �TXRWLQJ� H�PDLO� IURP� (UXWKURV� WR� 2JL� 2JDV��� 6HH�
also carmarthen, Deceptive Studies and Scientists Talking Back��6HSWHPEHU����������KWWS���
FDUPDUWKHQ�OLYHMRXUQDO�FRP��������KWPO�� 6KDJJLUO�� ,� :DV� :URQJ, September 2, 2009, 
KWWS���VKDJJLUO�OLYHMRXUQDO�FRP��������KWPO�

17 it must, as penley observes, provide some amusement as well. penLey, supra note 
����DW����±�����FRPPHQWLQJ�RQ�WKH�LPSOLFLW�DPXVHG�DFNQRZOHGJPHQW�RI�VODVK�LQ�6SRFN¶V�
OLQH�³>S@OHDVH��&DSWDLQ��QRW�LQ�IURQW�RI�WKH�.OLQJRQV´�DV�.LUN�WULHV�WR�HPEUDFH�KLP�QHDU�WKH�HQG�
of the movie 6WDU�7UHN�9��7KH�)LQDO�)URQWLHU���$�KLQW�RI�VLPLODUO\�DPXVHG�DFNQRZOHGJHPHQW�
can be found in J.k. RowLing, haRRy potteR and the haLF-BLood pRince����±�����������
ZKHQ�+DUU\��OLWHUDOO\��VODVKHV�'UDFR�ZLWK�WKH�VSHOO�6HFWXPVHPSUD�

18 See ���8�6�&���������F�����$����������VHH�DOVR Playboy Enters., Inc. v. Netscape 
Commc’ns Corp.������)��G�����������±�����WK�&LU���������6HH�DOVR��IRU�H[DPSOH� wiLLiaM 
M. LandeS & RichaRd a. poSneR, the econoMic StRUctURe oF inteLLectUaL pRopeRty 
Law�����Q�������������±�����������2U�� LQ� WKH�ZRUGV�RI�RQH�VODVK�ZULWHU¶V�GLVFODLPHU��³,�
PRVW�FHUWDLQO\�GRQ¶W�RZQ�WKHVH�FKDUDFWHUV�DQG�KDYHQ¶W�EHHQ�SDLG�IRU�ZULWLQJ�VWXII�OLNH�WKLV�´�
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7KH�:RUOG�RI�)DQ�)LFWLRQ ��

analogous to trademark dilution by tarnishment.19 however, such a rule lacks the 
statutory basis that trademark tarnishment has and would seem to pose fair use 
DQG�)LUVW�$PHQGPHQW�SUREOHPV�WKDW�DUH�QRW�QHFHVVDULO\��DOWKRXJK�RFFDVLRQDOO\��
present with trademark tarnishment. to the extent that such a rule seeks to protect 
PRUDO�ULJKWV��LW�PD\�DOVR�EH�LQFRQVLVWHQW�ZLWK�SROLF\�XQGHUO\LQJ�8�6���DOWKRXJK�QRW�
LQWHUQDWLRQDO��FRS\ULJKW�ODZ��

+RZ�WKH�,QWHUQHW�FKDQJHG�HYHU\WKLQJ

1RWKLQJ� LQ� WKH� ,QWHUQHW¶V� HDUO\� GD\V� JDYH� D� KLQW� RI� WKH� GUDPDWLF� LPSDFW� LW�
ZRXOG� RQH� GD\� KDYH� RQ� IDQGRP�� ¿FWLRQ�� DQG� WKH� LGHD� RI� GLVFUHWH� FRPPXQLWLHV�
RI� ³DXWKRUV´� DQG�³DXGLHQFH�´� ,Q�������ZKHQ� WKH�8�6��'HSDUWPHQW�RI�'HIHQVH¶V�
$53$1(7�¿UVW�FRQQHFWHG�IRXU�FRPSXWHUV�DW�XQLYHUVLWLHV�LQ�&DOLIRUQLD�DQG�8WDK��
networking computers was seen as a research tool rather than a mass medium. 
7KRXJK�$53$1(7�JUHZ�GUDPDWLFDOO\��HVSHFLDOO\�IROORZLQJ�WKH�VZLWFK�WR�7&3�,3�
QHWZRUNLQJ�SURWRFROV�LQ�������LW�ZDV�QRW�XQWLO�WKH�FUHDWLRQ�RI�WKH�:RUOG�:LGH�:HE�
that the internet became a part of daily life for hundreds of millions of people.

7KH�¿UVW�ZHE�SDJH�DQG�WKH�¿UVW�ZHE�EURZVHU�ZHUH�FUHDWHG�LQ�����±�����E\�7LP�
berners-Lee computers at cErn, the European organization for nuclear research 
in Switzerland. by 1992 the web was accessible to internet users throughout the 
world. the release of easy-to-use web browsers, including netscape and internet 
Explorer, brought the web to the desktop of everyone with a computer. the public 
was quick to grasp the feature that made the web different from earlier mass 
PHGLD��HYHU\RQH�ZDV�QRW�RQO\�D�SDUW�RI�WKH�DXGLHQFH��EXW�DOVR�D�SDUW�RI�WKH�VKRZ��
anyone who wanted to communicate anything—anything at all—to the rest of 
the world could do so by posting it online. the World Wide Web grew by an 
order of magnitude each year during the mid-1990s; today it includes hundreds of 
billions of pages on hundreds of millions of sites. Many of these sites include user-
JHQHUDWHG� FRQWHQW�� RULJLQDO� DUWZRUN�� UHYLHZV� RI� HYHU\WKLQJ� IURP� UHFHQW�PRYLHV�
to power mowers, aLL-capS rants about imaginary conspiracies, party photos, 
YLGHRV�RI�FDWV�IDOOLQJ�LQWR�FDUGERDUG�ER[HV�«�DQG�IDQILF�

,Q� WKH� JHQHUDOO\� SHUPLVVLYH� SUH�,QWHUQHW� GD\V� VODVK� DQG� RWKHU� IDQILF�PRVWO\�
skated by. Entire zines, like Beyond Antares and $OWHUQDWLYH��(SLORJ� WR�2ULRQ, 
were dedicated to Star trek slash. but these zines circulated among a small 
number of people, all of whom were already dedicated fans.20 With the advent 
of the internet, and especially of the World Wide Web, the potential audience for 

Fennelseed, A Strange Ghost Indeed� �)URGR�6DP���0DUFK�����������ZZZ�IDQILFWLRQ�QHW�
V�����������$B6WUDQJHB*KRVWB,QGHHG�

19 See nolan, supra�QRWH�����DW�����	�Q������FLWLQJ�DC Comics, Inc. v. Unlimited 
Monkey Bus., Inc.������)��6XSS�������1�'��*D���������

��� )RU�PRUH�EDFNJURXQG�RQ�.LUN�6SRFN��VHH beyond dreams press, Jenna Sinclair, 
$� 6KRUW� +LVWRU\� RI� (DUO\� .�6� RU� +RZ� WKH� )LUVW� 6ODVK� )DQGRP� &DPH� WR� %H�� ZZZ�
EH\RQGGUHDPVSUHVV�FRP�KLVWRU\�KWP��ODVW�YLVLWHG�0D\����������
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Fan Fiction and Copyright14

VODVK�DQG�RWKHU�IDQILF�EHJDQ�WR�JURZ�H[SRQHQWLDOO\��DV�GLG�WKH�QXPEHU�RI�IDQILF�
DXWKRUV��)DQILFV�DQG�IDQ�DUW�SDJHV�QXPEHU�LQ�WKH�PLOOLRQV��HDFK�DFFHVVLEOH�WR�WKH�
entire population of the world—at least, the entire population with internet access. 
(QWLUH�FRPPXQLWLHV�H[LVW�WR�DGGUHVV�SDUWLFXODU�VXEFDWHJRULHV��ZKDW�LI�+DUU\�3RWWHU�
turned evil, got arrested, and was sent to azkaban?21 What if, after harry potter 
GHIHDWHG�9ROGHPRUW��WKH�0LQLVWU\�RI�0DJLF�LPSRVHG�D�³0DUULDJH�/DZ´�UHTXLULQJ�
all pure-blooded witches and wizards to marry Muggle-borns?22 Many sites collect 
IDQILF�DQG�FDWHJRUL]H�LW� LQ�DUFKLYHV��DW� OHDVW�DV�PXFK�LV�XQFDWHJRUL]HG��UHFRUGHG�
LQ� LQGLYLGXDO� IDQV¶� EORJV� RU� FLUFXODWHG� E\� H�PDLO�� ³6TXLFN´� ZDUQLQJV� PD\� EH�
attached to denote more than usually disturbing content, such as incest, torture, 
or pedophilia.

and the internet complicates things by increasing the ease of creating and 
publishing fan works while accelerating the rate at which those works reach an 
DXGLHQFH��:ULWLQJ�DQG�SXEOLVKLQJ�D�ERXQG�YROXPH�UHTXLUHV�VXI¿FLHQW�HIIRUW�WKDW�WKH�
writer may have time to contemplate possible copyright issues. in addition, there is 
usually an intermediary—the publisher—who will raise copyright concerns even 
if the writer does not. no such contemplation is required for internet publication; 
DV�VRRQ�DV�D�7DU]DQ�IDQ�¿QLVKHV�ZULWLQJ�KLV�RU�KHU�7DU]DQ�'¶$UQRW�IDQILF��LW�FDQ�EH�
SRVWHG�RQ�D�EORJ�RU�IDQILF�DUFKLYH��RU�HYHQ�VHQW�LQ�DQ�H�PDLO��LQVWDQW�SXEOLVKLQJ��
and possibly instant copyright infringement. internet service providers lack the 
resources to police content the way a book publisher might; the sheer volume of 
content would require the resources of an entire planet of copyright lawyers. and, 
WKDQNV� WR� WKH� VDIH�KDUERU�SURYLVLRQV�RI����8�6�&�������� �WKH�2QOLQH�&RS\ULJKW�
infringement Liability Limitation act, title ii of the digital Millennium copyright 
$FW�>'0&$@���WKH\ have no need to do so.

,QWHUQHW� VHUYLFH� SURYLGHUV� �,63V�� WUDQVPLW� DQG� VWRUH� HQRUPRXV� TXDQWLWLHV� RI�
information at the direction of their customers. Most of the time the iSps neither 
know nor have any reason to know anything about the information beyond 
WHFKQLFDO�GDWD�VXFK�DV�¿OH�VL]HV�DQG�W\SHV��7KH�FRQWHQW�LV�RI�LQWHUHVW�RQO\�WR�WKH�
FUHDWRUV� DQG� HQG� UHFLSLHQWV��2QH�XVHU�PD\� H�PDLO� DQRWKHU� DXWKRU¶V� FRS\ULJKWHG�
FRQWHQW� �RU� D� IDQILF� WKDW� WKH� FRS\ULJKW� RZQHU� RI� WKH� XQGHUO\LQJ�ZRUN� WKLQNV� LV�
FRS\ULJKW�LQIULQJLQJ��WR�D�VHFRQG�XVHU��ZKR�WKHQ�SRVWV�LW�RQ�D�ZHEVLWH�DW�WKH�¿UVW�
XVHU¶V�UHTXHVW��ZKHUH�LW�LV�UHDG�E\�D�WKLUG�XVHU��0XOWLSOH�FRSLHV�RI�WKH�ZRUN��RU�RI�
SDUWV�RI�WKH�ZRUN��DUH�FUHDWHG��E\�WKH�H�PDLO�VHQGHU¶V�DQG�H�PDLO�UHFLSLHQW¶V�,63V�
and intermediate iSps in the course of transmitting the e-mail, by the host of the 
website where the story is posted, by the iSp of the second and third user in the 
course of uploading the document to and downloading it from the website, and by 

21 6HH�� IRU� H[DPSOH�� )DQILFWLRQ�QHW�� 'DUN� +DUU\� &URVVRYHUV�� ZZZ�IDQILFWLRQ�QHW�
FRPPXQLW\�3RWWHUBLQB$]NDEDQB'DUNB+DUU\B&URVVB2YHUV�������ODVW�YLVLWHG�0D\����������

22 Fan history, See Marriage Law Challenge��ZZZ�IDQKLVWRU\�FRP�ZLNL�0DUULDJHB
/DZB&KDOOHQJH��7KH�:,.W7�>:KHQ�,�.LVVHG�WKH�7HDFKHU@�$UFKLYHV��ZZZ�WKHPDVTXH�QHW�
ZLNWW�H¿FWLRQ�WRSOLVWV�SKS"OLVW IDYVWRULHV��7KH�0DUULDJH�/DZ�53*�>5ROH�3OD\LQJ�*DPH@, 
KWWS���DV\OXPV�LQVDQHMRXUQDO�FRP�PDUULDJHODZ�SUR¿OH��DOO�ODVW�YLVLWHG�0D\����������
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7KH�:RUOG�RI�)DQ�)LFWLRQ 15

various sites archiving internet content. any or all of these iSps may make backup 
copies as well.

at one time each copy might have been regarded as a new infringement, 
VXEMHFWLQJ�WKH�,63V�WR�OLDELOLW\�IRU�HDFK�RFFXUUHQFH��*LYHQ�WKH�HQRUPRXV�DPRXQW�RI�
content stored and transmitted by iSps and the very short times involved, requiring 
iSps to police everything stored or transmitted for possible copyright-infringing 
content would shut down the internet. to deal with this problem, in 1998 the U.S. 
congress enacted the title ii of the dMca. title ii created a new section 512 of 
WKH�FRS\ULJKW�FRGH��VHWWLQJ�XS�DQG�GH¿QLQJ�VDIH�KDUERUV�IRU�VHUYLFH�SURYLGHUV�IRU�
transitory communications, system caching, storage of information on systems 
or networks at the direction of users, and information location tools. Service 
providers whose activities fall within the scope of the safe harbor provisions and 
who comply with those provisions can not be held liable for damages for copyright 
LQIULQJHPHQW�DULVLQJ�IURP�WKRVH�DFWLYLWLHV��DQG�WKH�DYDLODELOLW\�RI�LQMXQFWLYH�UHOLHI�
DJDLQVW�WKRVH�VHUYLFH�SURYLGHUV�LV�OLPLWHG��7KH�ODWWHU�WZR�VDIH�KDUERUV��VWRUDJH�DW�
WKH�GLUHFWLRQ�RI�XVHUV�DQG�LQIRUPDWLRQ�ORFDWLRQ�WRROV��SURYLGH�QRWLFH�DQG�WDNHGRZQ�
SURFHGXUHV��D�FRS\ULJKW�RZQHU�ZKR�¿QGV� LQIULQJLQJ�FRQWHQW�RQOLQH�FDQ�SURYLGH�
proper notice as set out in the statute, at which point the iSp must remove the 
FRQWHQW��7KHUH� LV�DOVR�D�FRXQWHU�QRWL¿FDWLRQ�SURFHGXUH��D�XVHU�ZKR�GLVSXWHV� WKH�
SXUSRUWHG�FRS\ULJKW�RZQHU¶V�FODLP�FDQ��E\�FRPSO\LQJ�ZLWK�WKH�SURFHGXUH��KDYH�KLV�
or her content put back up again.

7KH� LQGLYLGXDO� XVHUV�� KRZHYHU�� KDYH� QR� VXFK� SURWHFWLRQ� DQG� RQOLQH� IDQILF�
content, preserved for eternity on internet archive sites, is a potential liability 
bomb for the fans. content owners have for the most part behaved relatively 
UHVSRQVLEO\�ZKHUH�IDQILF�LV�FRQFHUQHG��LQ�FRQWUDVW�WR��IRU�H[DPSOH��WKH�QRWRULRXV�
FDPSDLJQ� RI� ODZVXLWV� DJDLQVW� LQGLYLGXDO� PXVLF� ¿OH�VKDUHUV� E\� WKH� 5HFRUGLQJ�
,QGXVWU\�$VVRFLDWLRQ�RI�$PHULFD��5,$$���7KH�5,$$¶V�OHJDO�SRVLWLRQ�ZDV�VWURQJHU��
WKH�PXVLF�¿OH�VKDUHUV�ZHUH��RU�PRVWO\�ZHUH��LQIULQJLQJ�WKH�FRS\ULJKWV�RI�5,$$¶V�
PHPEHUV��ZKLOH�PXFK�RU�HYHQ�PRVW�IDQILF�LV�SUREDEO\�QRW�FRS\ULJKW�LQIULQJLQJ��
$QG� WKH� QHJDWLYH� SXEOLFLW\� UHVXOWLQJ� IURP� WKH�5,$$¶V� ODZVXLWV�PD\� VHUYH� DV� D�
cautionary tale to future copyright owners inclined to pursue a similar course. 
�7R�OHQG�D�'LFNHQVLDQ�SRRU�ZLGRZV�DQG�RUSKDQV�ÀDYRU�WR�WKH�PXVLF�VKDULQJ�VXLWV��
DPRQJ�WKH�¿UVW�GHIHQGDQWV�ZDV����\HDU�ROG�%ULDQQD�/D+DUD��ZKR�OLYHG�ZLWK�KHU�
PRWKHU�LQ�SXEOLF�KRXVLQJ�LQ�1HZ�<RUN�&LW\��%ULDQQD�VDLG�³,�WKRXJKW�LW�ZDV�2.�WR�
GRZQORDG�PXVLF�EHFDXVH�P\�PRP�SDLG�D�VHUYLFH�IHH�IRU� LW�´����%XW� WKLV�SUHVHQW�
accommodation is no guarantee that in the future a bankrupt, self-destructive, or 
malicious content-owner may not decide on a campaign of riaa-type excesses, 
ZLWK�WHHQDJHUV�ZKR�KDYH�SRVWHG�IDQILFV�LQYROYLQJ�VSDUNO\�YDPSLUH�(GZDUG�&XOOHQ�
IURP�7ZLOLJKW�¿QGLQJ�WKHLU�FROOHJH�IXQGV�DQG�IXWXUH�LQFRPH�VWUHDPV�MHRSDUGL]HG�
as a result.

��� *DU\�<RXQJH��US Music Industry Sues 261 for Online Song Copying, gUaRdian, 
6HSWHPEHU�����������DW�����DYDLODEOH�DW�ZZZ�JXDUGLDQ�FR�XN�WHFKQRORJ\������VHS����DUWV�
usnews.
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Fan Fiction and Copyright��

For the most part, content owners seem to be taking to heart the lessons of the 
UHFRUGLQJ�LQGXVWU\¶V�LOO�VWDUUHG�DWWDFN�RQ�RQOLQH�¿OH�VKDULQJ��-XVW�DV�WKH�,QWHUQHW�GLG�
QRW�FUHDWH�PXVLF�SLUDF\��LW�GLG�QRW�FUHDWH�IDQILF��$V�ZLWK�PXVLF�SLUDF\��KRZHYHU��
it transformed what had been small into something much bigger. harry potter 
IDQILFV� DORQH� QXPEHU� QRW� LQ� WKH� KXQGUHGV� RU� WKRXVDQGV� EXW� LQ� WKH� KXQGUHGV� RI�
WKRXVDQGV��LI�QRW�PLOOLRQV��7KH�PXVLF�LQGXVWU\¶V�KDP�KDQGHG�KDQGOLQJ�RI�RQOLQH�
piracy has made business history, although not in a good way. content owners 
KDYH�EHHQ�WUHDGLQJ�PRUH�FDUHIXOO\�ZLWK�IDQILF��SHUKDSV�KDYLQJ�OHDUQHG�IURP�WKH�
PXVLF�LQGXVWU\¶V�DWWDFNV�RQ�LWV�RZQ�FRQVXPHU�EDVH�

7KH�FODLP�LV�RIWHQ�PDGH�WKDW�RQOLQH�PXVLF�¿OH�VKDULQJ�DFWXDOO\�KHOSV�OLFHQVHG�
music sales by introducing listeners to music that they might not otherwise hear.24 
While the merits of this claim are debatable and much-debated, it is easier to see, 
DV�5RGGHQEHUU\�GLG��WKH�FRQQHFWLRQ�EHWZHHQ�IDQILF�DQG�SUR¿WV��3DUW�RI�WKH�IXQ�RI�
fandom—most of the fun, perhaps—is not in reading the books or watching the 
movies, but in talking about them with other fans. in the days before the internet, 
this was not always possible. now, though, however obscure a fandom might be, 
RWKHUV� VKDUH� LW��7KRVH�ZKR�� IRU� H[DPSOH�� WKLQN� WKH� DGYHQWXUHV� RI� WKH� FKLOGUHQ¶V�
comic-strip detective Slylock Fox might be better expressed as pulp-era detective 
VWRULHV� ZLOO� ¿QG� ZKDW� WKH\¶UH� ORRNLQJ� IRU� DW� Reynard Noir;25 those who have 
wondered what might happen if the castaways of Gilligan’s Island had been visited 
E\�*RPHU�3\OH�RU�WKH�0XQVWHU�IDPLO\�FDQ�¿QG�RWKHUV¶�DQVZHUV�RU�SRVW�WKHLU�RZQ���

Larger, more current fandoms make possible a marketing synergy unknown 
to pre-internet content owners. harry potter fandom is perhaps the best known 
H[DPSOH��IDQV�ZKR�PLJKW�RWKHUZLVH�KDYH�UHDG�WKH�ERRNV�DQG�WDONHG�WKHP�RYHU�ZLWK�
D�IHZ�IULHQGV�IRXQG�DQ�HQWLUH�XQLYHUVH�RI�IDQILF��IDQ�DUW��DQG�FRPPHQWDU\�RQOLQH��
What might have been entertainment for a few hours became entertainment for 
days and weeks—in some cases, years. Fans who might have spent a few dollars on 
books—or taken the books out of the library—became fans who spent thousands 
of dollars on books, movie tickets, dVds, and merchandise. J.K. rowling made 
canny use of the internet with a series of teaser games on her own website and 
FDUHIXOO\� WLPHG�UHOHDVHV�RI� LQIRUPDWLRQ� WR�PDMRU�IDQ�VLWHV��SURPRWLQJ�XSFRPLQJ�
books and movies.27 the incredible success of the harry potter phenomenon—the 

24 compare rufus pollock, Miscellaneous FactZ, )LOHVKDULQJ�&RVWV��'XELRXV�)LJXUHV�
Making the Rounds Again��0D\�����������GLVFUHGLWLQJ�¿JXUHV�SRVWHG�E\�%%&�VWRU\�WKDW�
PXVLF�LQGXVWU\�LV�ORVLQJ�UHYHQXH�EHFDXVH�RI�¿OH�VKDULQJ���with &110RQH\�FRP��0XVLF¶V�
/RVW�'HFDGH��6DOHV�&XW�LQ�+DOI��)HEUXDU\����������KWWS���PRQH\�FQQ�FRP������������QHZV�
FRPSDQLHV�QDSVWHUBPXVLFBLQGXVWU\�LQGH[�KWP� �GHVFULELQJ� RQOLQH� ¿OH� VKDULQJ� VHUYLFHV� DV�
³WKH�GLVHDVH�RI�IUHH´��

��� 5H\QDUG� 1RLU�� 7KH� 6HHG\� 8QGHUZRUOG� RI� 6O\ORFN� )R[�� KWWS���UH\QDUGQRLU�
ZRUGSUHVV�FRP��ODVW�YLVLWHG�0D\����������

��� )DQILFWLRQ�QHW�� *LOOLJDQ¶V� ,VODQG�� ZZZ�IDQILFWLRQ�QHW�WY�*LOOLJDQVB,VODQG� �ODVW�
YLVLWHG�0D\����������

��� 6HH�-�.��5RZOLQJ��2I¿FLDO�6LWH��ZZZ�MNURZOLQJ�FRP��ODVW�YLVLWHG�0D\����������
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7KH�:RUOG�RI�)DQ�)LFWLRQ 17

books alone have sold more than 400 million volumes—would not have happened 
ZLWKRXW�D�GHYRWHG�RQOLQH�IDQ�IROORZLQJ��DQG�IDQILF� LV�SDUW�RI� WKDW��(YHQ�FULWLFDO�
IDQILF�VHUYHV�D�YDOXDEOH�PDUNHW�EXLOGLQJ�RU�PDUNHW�SUHVHUYLQJ�IXQFWLRQ��DOORZLQJ�
fans to blow off steam about character or plot developments they dislike without 
abandoning the work altogether. For example, many readers of the harry potter 
VHULHV�ZHUH�GLVVDWLV¿HG�ZLWK�³1LQHWHHQ�<HDUV�/DWHU�´�WKH�HSLORJXH�WR�WKH�VHYHQWK�
YROXPH��LQ�ZKLFK�+DUU\�LV�VHHQ�DW�.LQJ¶V�&URVV�6WDWLRQ��FRPSODFHQWO\�PDUULHG�WR�
ginny Weasley, with three children named, rather disturbingly, after characters 
who have died.28�2QH�IDQ�ZURWH�³)LYH�<HDUV�(YHQ�/DWHU�´�D�VKRUW�IDQILF�LQ�ZKLFK�D�
PLGGOH�DJHG��QRW�DW�DOO�FRPSODFHQW�+DUU\�LV�DJDLQ�VHHQ�DW�.LQJ¶V�&URVV��WDONLQJ�WR�
an equally middle-aged, equally non-complacent hermione.29 this time, though, 
hermione is complaining about her marriage to ron. harry, it turns out, has had an 
DIIDLU�ZLWK�/XQD�/RYHJRRG�DQG�LV�GLYRUFHG�IURP�*LQQ\��7KH�DXWKRU¶V�H[DJJHUDWHG�
PLPLFU\�DFFXUDWHO\�SDURGLHV�-�.��5RZOLQJ¶V�ZULWLQJ�VW\OH�

+DUU\� WXUQHG� WR� VHH� KLV� ROG� IULHQG�+HUPLRQH�� ³5RQ¶V� KHUH�´� KH�ZDUQHG� KHU�
warningly.
,�NQRZ�WKDW�´�VKH�VDLG�NQRZLQJO\�

*   *   *

³6WLOO�HQVODYLQJ�KRXVH�HOYHV"´�+HUPLRQH�DVNHG�¿QDOO\�
³7KH�:L]HQJDPRW�DZDUGHG����*ULPPDXOG�3ODFH�WR�*LQQ\�LQ�WKH�VHWWOHPHQW�´�

KH�VDLG�VLPSO\��³.UHDFKHU�ZHQW�ZLWK�LW�´
he, harry, missed his Kreacher comforts.��

7KH�IDQILF�VHUYHV�DV�D�XVHIXO�DQWLGRWH�WR�WKH�DQRG\QH��HYHQ�VDFFKDULQH��HSLORJXH�LQ�
WKH�ERRN��DV�GR�RWKHUV�WDNLQJ�D�GDUNHU�YLHZ��,Q�³$QG�WKH�7UXWK�:LOO�6HW�\RX�)UHH�´�
DQRWKHU� IDQ� UHMHFWV� WKH� ERRN¶V� HQGLQJ�� LQ� ZKLFK� WKH� FHQWUDO� FKDUDFWHUV� VXUYLYH�
relatively unscathed. With ginny Weasley dead and ron Weasley suffering 
IURP� D� VHOI�LQÀLFWHG� PHPRU\� ZLSH�� +DUU\� DQG� +HUPLRQH�� ERWK� HPRWLRQDOO\�
scarred, are married. ron is living in canada, where he encounters a disabled 
neville Longbottom. after meeting neville, ron returns to England, his vanished 
PHPRU\� LQÀLFWLQJ� IXUWKHU� HPRWLRQDO� VXIIHULQJ� RQ� WKRVH�ZKR� UHPHPEHU� EXW� DUH�
not remembered by him.���6XFK�UHYLVLRQLVW�IDQILF�PD\�DFWXDOO\�HQKDQFH�WKH�IDQ�

28 J.k. RowLing, Epilogue to haRRy potteR and the deathLy haLLowS���������±���
�������

��� $ODVNDUDYHQFODZ��(SL�HSLORJXH����<HDUV�(YHQ�/DWHU�� -XO\�����������DYDLODEOH�DW�
KWWS���DODVNDUDYHQFODZ�OLYHMRXUQDO�FRP�����KWPO��ODVW�YLVLWHG�2FWREHU�����������

��� ,ELG�
��� 5XE\PLHQH��$QG� WKH� 7UXWK�:LOO� 6HW� <RX� )UHH�� KWWS���UXE\PLHQH�LQVDQHMRXUQDO�

FRP�����KWPO�FXWLG���ODVW�YLVLWHG�6HSWHPEHU�����������
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Fan Fiction and Copyright18

DXWKRU¶V�DQG�UHDGHUV¶�DWWDFKPHQW�WR�WKH�RULJLQDO�WH[W��E\�DOORZLQJ�WKHP�DQ�³RXW´�
from some unwelcome aspect of the original.

2WKHU� IDQ�ZRUNV�DUH�VLOOLHU�� VXFK�DV� WKH�3RWWHU�3XSSHW�3DOV�SXSSHW�VNLW�³7KH�
0\VWHULRXV�7LFNLQJ�1RLVH�´�� in the skit, hogwarts professor Severus Snape hears 
a ticking noise and begins to chant his name in time to the ticks. Various other 
characters appear and also begin to chant their names. the noise turns out to be 
a bomb, which explodes, blowing the puppets to shreds. Lord Voldemort then 
appears and, being somewhat more musically gifted than those who serve the side 
of good, gleefully chants his�QDPH� LQ�DQ�DSSUR[LPDWLRQ�RI� WKH������5RQDOG�	�
5XE\�VRQJ�³/ROOLSRS´��FRYHUHG�E\�WKH�&KRUGHWWHV�DQG�WKH�0XGODUNV�LQ�WKH�VDPH�
\HDU��� ³9ROGHPRUW��9ROGHPRUW�� RRK��9ROG\��9ROG\��9ROGHPRUW�´�� While the skit 
provides no deep insight into the characters or the story, no one who has seen a 
GR]HQ� VFKRROFKLOGUHQ� VSRQWDQHRXVO\�EHJLQ� VQDSSLQJ� WKHLU�¿QJHUV� LQ�XQLVRQ�DQG�
FKDQWLQJ�� ³6QDSH��6QDSH��6HYHUXV�6QDSH´�FDQ�GRXEW� LWV�PDUNHW�EXLOGLQJ�SRZHU��
Ultimately fandom is about shared experience, and the more experience the fans 
can share, the deeper their attachment.

internet fandoms have become vast worlds of outsider literature and art and 
PD\�KDYH�LQÀXHQFHG�FRPPHUFLDOO\�SXEOLVKHG�ZULWHUV��)DQ�¿FWLRQ�DV�FULWLFLVP�KDV�
EHFRPH�PRUH�FRPPRQ��DV�KDV�PHWD�IDQILF²IDQILF�FRPPHQWLQJ�QRW�RQO\�RQ�WKH�
RULJLQDO�ZRUN� EXW� RQ� RWKHU� IDQILF� FRPPHQWLQJ� RQ� WKDW�ZRUN��� Some works in 
WKHVH�FDWHJRULHV�� LQFOXGLQJ�1HLO�*DLPDQ¶V�³7KH�3UREOHP�RI�6XVDQ´�� and david 
/DQJIRUG¶V� ³7KH� 6SHDU� RI� WKH� 6XQ�´�� are crossovers, achieving commercial 
SXEOLFDWLRQ� DV� ¿FWLRQ��*DLPDQ�� D� ORQJ�HVWDEOLVKHG� DXWKRU�ZLWK� IDQV� RI� KLV� RZQ�
ZKR�ZULWH�IDQILF�EDVHG�RQ�KLV�ZRUNV��ZURWH�³7KH�3UREOHP�RI�6XVDQ´�WR�DGGUHVV�
DQG�FULWLFL]H�ZKDW�PDQ\�IDQV�¿QG�WR�EH�WKH�PRVW�GLVWXUELQJ�DVSHFW�RI�&�6��/HZLV¶�
&KURQLFOHV�RI�1DUQLD��WKH�H[FOXVLRQ�RI�6XVDQ�3HYHQVLH�IURP�VDOYDWLRQ�LQ�WKH�ODVW�
book in the series, The Last Battle��*DLPDQ¶V�IDQ�¿FWLRQ�DV�FULWLFLVP�KDV�LQ�WXUQ�
EHHQ�LQFRUSRUDWHG�LQWR�RQOLQH�PHWD�IDQILF��VXFK�DV�WKLV�IDQ�YHUVLRQ�RI�WKH�VFHQH�

��� 3RWWHU�3XSSHW�3DOV� �1LHO�&LFLHUHJD�HW�DO����The Mysterious Ticking Noise, www.
SRWWHUSXSSHWSDOV�FRP��ODVW�YLVLWHG�0D\�����������7KH�3RWWHU�3XSSHW�3DOV�VNLWV�DUH�DPRQJ�
the many fan works that have enabled their creator to make the transition from fandom to 
professional career.

��� ,ELG���RonaLd & RUBy, LoLLipop� �5&$� ������� DYDLODEOH� DW� ZZZ�\RXWXEH�FRP�
ZDWFK"Y 5+LB(&,)2+R��ODVW�YLVLWHG�1RYHPEHU����������

��� )RU� D� IXUWKHU�GLVFXVVLRQ�� VHH�� IRU� H[DPSOH� david a. BReweR, the aFteRLiFe oF 
chaRacteR,� ����±���� �3KLODGHOSKLD�� 8QLYHUVLW\� RI� 3HQQV\OYDQLD� 3UHVV�� ������� .ULVWLQD�
busse,� +LVWRULFDO� 0HPRU\�� $IIHFWLYH� ,PDJLQDWLRQ�� )DQ� 5HSUHVHQWDWLRQ� LQ� 0HGLD� )DQ�
Fiction, ZZZ�NULVWLQDEXVVH�FRP�FY�UHVHDUFK�SFD���KWPO� �$SULO� ������� Fan Fiction and 
Fan coMMUnitieS in the age oF the inteRnet��.ULVWLQD�%XVVH�DQG�.DUHQ�+HOOHNVRQ��HGV���
-HIIHUVRQ��1&��0F)DUODQG��������

��� 1HLO�*DLPDQ��The Problem of Susan, in FLightS: extReMe viSionS oF FantaSy�����
�������

��� 'DYLG�/DQJIRUG��The Spear of the Sun, in yeaR’S BeSt SF���������������
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7KH�:RUOG�RI�)DQ�)LFWLRQ 19

LPPHGLDWHO\�IROORZLQJ�$VODQ¶V�UHVXUUHFWLRQ�LQ�WKH�¿OP�YHUVLRQ�RI�The Lion, The 
:LWFK��DQG�WKH�:DUGUREH�

>@$8',(1&(�� ,�ZLVK�,�NQHZ�ZKDW�WKH\�ZHUH�WDONLQJ�DERXW�
1(,/�*$,0$1��:HOO��RND\��EXW�\RX¶UH�QRW�JRLQJ�WR�OLNH�LW�

*   *   *

$6/$1�� )RU�\RXU�OR\DOW\��/XF\��,�VKDOO�UHZDUG�\RX��<RX�VKDOO�DOZD\V�EH�
my favorite.

686$1�� $QG�ZKDW�DERXW�PH"
$6/$1��� )RU�\RXU�OR\DOW\��6XVDQ��,�VKDOO�VWULQJ�\RX�DORQJ�IRU�D�ZKLOH��EXW�

in book Seven you shall suffer a horrible tragedy, followed by 
eternal damnation.

1(,/�*$,0$1���7ROGMD�\RX�ZRXOGQ¶W�OLNH�LW���

david Langford, perhaps best known to SF fandom as the editor of the United 
Kingdom fanzine Ansible, is both a fan and an author; he has written many 
SDURGLHV� DQG�ZRUNV� HPEHGGHG� LQ� IDQGRP�� ³7KH�6SHDU� RI� WKH� 6XQ´� LV� W\SLFDOO\�
baroque; a complexly-nested and cross-connected story in which Langford 
DSSHDUV�DV�D�³FKDUDFWHU�´�RU�PRUH�SURSHUO\� WKH�DXWKRU�RI�D�)DWKHU�%URZQ�IDQILF�
framed within an article in an imaginary fanzine in an alternate universe. the 
imaginary fanzine, *�.�� &KHVWHUWRQ¶V� 6FLHQFH� )LFWLRQ� 0DJD]LQH, lists graham 
greene, Jorge Luis borges, and a stellar cast as contributors; it is dedicated to the 
ZRUN�RI�*�.��&KHVWHUWRQ��ZKRVH�GH¿QLWLRQ�RI�³3DURG\�«�DV�WKH�ZRUVKLSSHU¶V�KDOI�
KROLGD\´���PLJKW�EH�WDNHQ�DV�VXPPLQJ�XS�/DQJIRUG¶V�ZRUN��7KH�PXOWLSOH�SDUDOOHOV��
FRQWRUWLRQV�� DQG� LQ�MRNHV� RI� WKH� IUDPLQJ� VWRU\� UHTXLUH� D� WKRURXJK� VWHHSLQJ� LQ�
fandom, but the Father brown story within the frame stands on its own.�� neither 
could have been created except by one who inhabited the text in the spirit of 
admiration and even reverence chesterton thought necessary for true parody.

��� 1DLOO�5HQIUR��&KURQLFOHV�RI�1DUQLD��7KH�/LRQ��WKH�:LWFK��DQG�WKH�:DUGUREH�0RYLH�
3DURG\��'HFHPEHU�����������KWWS���QDLOO�UHQIUR�OLYHMRXUQDO�FRP�����KWPO�

��� g.k. cheSteRton, vaRied typeS� ���� �3URMHFW� *XWHQEHUJ�� HG��� 'RGG�� 0HDG�
	� &RPSDQ\�� ������ �������� DYDLODEOH� DW� KWWS���LQIRPRWLRQV�FRP�HWH[WV�JXWHQEHUJ�
GLUV���������������������KWP�

��� 2Q� QHVWHG� VWRULHV� RI� WKLV� W\SH�� VHH� JHQHUDOO\� BRian MchaLe, poStModeRniSt 
Fiction ������������)RU�VRPH�UHDO�)DWKHU�%URZQ�VWRULHV��VHH�giLBeRt keith cheSteRton, 
the coMpLete FatheR BRown StoRieS� �������� IRU� GDUNHU� \HW� HTXDOO\� SOD\IXO� *.&�� WU\�
giLBeRt keith cheSteRton, the Man who waS SUnday: a nightMaRe (1908).
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Fan Fiction and Copyright20

)DQ�¿FWLRQ�DQG�FRS\ULJKW�ODZ

because they are ultimately the expression of an idea at least partly originated 
by another, fan works are always haunted by the specter of copyright. analysis 
RI�WKLV�SUREOHP�UHTXLUHV�D�WZR�VWHS�LQTXLU\��¿UVW��ZKHWKHU�WKH�XQGHUO\LQJ�ZRUN�RU�
HOHPHQW��VXFK�DV�D�FKDUDFWHU��LV�SURWHFWHG�E\�FRS\ULJKW�DQG��VHFRQG��LI�VR��ZKHWKHU�
WKH�IDQILF�RU�RWKHU�IDQ�ZRUN�YLRODWHV�WKDW�FRS\ULJKW��7KH�QH[W�WZR�FKDSWHUV�H[SORUH�
these questions.
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chapter 2  

7KH�)LUVW�4XHVWLRQ��$UH�WKH�8QGHUO\LQJ�
Works or characters protected?

&RS\ULJKW�SURWHFWV�³RULJLQDO�ZRUNV�RI�DXWKRUVKLS�¿[HG� LQ�DQ\� WDQJLEOH�PHGLXP�
RI� H[SUHVVLRQ´� LQFOXGLQJ� WKH� OLWHUDU\�� GUDPDWLF�� JUDSKLF�� DQG� DXGLRYLVXDO�ZRUNV�
XSRQ�ZKLFK�VR�PXFK�IDQILF�LV�EDVHG�1 Elements of the work that are not original, 
KRZHYHU��DUH�QRW�SURWHFWHG��QRU�LV�³DQ\�LGHD��SURFHGXUH��SURFHVV��V\VWHP��PHWKRG�
RI�RSHUDWLRQ��FRQFHSW��SULQFLSOH��RU�GLVFRYHU\´�LQFRUSRUDWHG�WKHUHLQ�2 Even those 
elements that are protected are protected only for a limited time; many still-
SRSXODU�ZRUNV�FDQ�EH�XVHG�LQ�IDQILF�ZLWKRXW�UDLVLQJ�FRS\ULJKW�FRQFHUQV�EHFDXVH�
the copyrights have expired. but determining whether the copyright on a particular 
work or character has expired is not always simple.

the dramatic extensions of copyright law over the past century have made 
the duration of the average copyright term longer than that of the average human 
OLIHWLPH��PRVW�SHRSOH�ZLOO�QHYHU�VHH�WKH�FRS\ULJKW�H[SLUH�RQ�DQ\�ZRUN�SXEOLVKHG�
within their own lives. the copyright act of 1909� set the term of copyright 
protection in the United States at 28 years, renewable once.4 the copyright act of 
�����H[WHQGHG�WKH�WHUP�IRU�ZRUNV�FUHDWHG�DIWHU�-DQXDU\���������\HW�IXUWKHU��WR�WKH�
lifetime of the author plus 50 years for most individually authored or co-authored 
works and 75 years for most other works.5 the term was extended further—not 
without controversy�—by the Sonny bono copyright term Extension act of 1998 
�&7($���WR�WKH�OLIHWLPH�RI�WKH�DXWKRU�SOXV����\HDUV�DQG����\HDUV��UHVSHFWLYHO\�7 

the copyright amendment act of 1992 retroactively granted an automatic 
FRS\ULJKW�UHQHZDO�IRU�ZRUNV�SXEOLVKHG�EHWZHHQ������DQG������VR�ORQJ�DV�WKRVH�
works were otherwise eligible for copyright renewal.8 the length of this renewal 
WHUP�ZDV�H[WHQGHG�E\�WKH�&7($�WR����\HDUV��VR�WKDW�ZRUNV�SURWHFWHG�E\�WKH�$FW�DUH�

�� ���8�6�&��������D���������
�� ���8�6�&��������E��
�� &RS\ULJKW�$FW�RI�������FK����������6WDW���������±������������
�� 7KH�¿UVW�8�6��FRS\ULJKW�ODZ��IROORZLQJ�WKH�6WDWXWH�RI�$QQH��KDG�VHW�WKH�WHUP�DW����

\HDUV�� UHQHZDEOH�RQFH��DQG� LW�KDG�EHHQ�JUDGXDOO\� LQFUHDVHG����6WDW��������������VHH�DOVR�
Statute of anne, 8 anne, F����������������\HDUV�����6WDW�����������������\HDUV������6WDW������
�����������\HDUV��

�� &RS\ULJKW�$FW�RI�������3XE��/��1R�������������6WDW��������������
�� 6HH��IRU�H[DPSOH��Eldred v. Ashcroft������8�6�������������
�� 6RQQ\�%RQR�&RS\ULJKW�7HUP�([WHQVLRQ�$FW��3XE��/��1R�����±���������6WDW�������

��������FRGL¿HG�DV�DPHQGHG�DW����8�6�&��������±����
�� &RS\ULJKW�$PHQGPHQWV�$FW�RI�������3XE��/��1R�����±���������6WDW�������������
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Fan Fiction and Copyright22

VWLOO�LQ�FRS\ULJKW��7KH����\HDU�H[WHQVLRQ�DOVR�DSSOLHV�WR�ZRUNV�FUHDWHG�LQ�RU�EHIRUH�
1950 only if the copyright on those works was renewed or otherwise extended in 
some way after 1950; in other words, it does not apply to works created before 
�����9� ,QWHUQDWLRQDO� ODZ� DGGV� DQRWKHU� OD\HU� RI� FRPSOH[LW\�� XQGHU� WKH�8UXJXD\�
round agreements act of 1994, copyright is automatically extended for works 
originating in countries other than the United States that are parties to the World 
7UDGH�2UJDQL]DWLRQ��:72��RU�WKH�%HUQH�&RQYHQWLRQ�10 even if copyright renewal 
formalities were not complied with.

'RHV� WKLV� VHHP� VLPSOH"�$W� WKLV� SRLQW�� LI� \RX¶UH� D� FRS\ULJKW� ODZ\HU�� \RX¶UH�
PHQWDOO\� FKLGLQJ� PH� IRU� RYHUVLPSOL¿FDWLRQ�� LI� \RX¶UH� QRW�� \RX� PD\� EH� D� ELW�
FRQIXVHG��,W�FDQ�RIWHQ�EH�GLI¿FXOW�WR�GHWHUPLQH�ZKHWKHU�D�SDUWLFXODU�ZRUN�LV�VWLOO�
in copyright; for the layperson, it can be effectively impossible. as a practical 
PDWWHU��WKRXJK��WKH�PRVW�DFWLYH�IDQGRPV�DUH�IRU�ZRUNV�VWLOO�LQ�FRS\ULJKW��,W¶V�DOVR�
important to keep in mind that the international harmonization of copyright law 
is a recent and not entirely complete phenomenon; thus works out of copyright in 
one country may still be in copyright in another. this, taken with the frontierless 
nature of the internet, means that a work that violates no copyright where it is 
posted may still violate copyright where it is downloaded.

$�VSHFL¿F�H[DPSOH�PD\�KHOS��7KH�ZRUOGV�RI�$UWKXU�&RQDQ�'R\OH��HVSHFLDOO\�
the Sherlock holmes stories and the challenger stories, including 7KH�/RVW�:RUOG11��
have provided story elements that have been effectively mined by generations 
RI�DXWKRUV��LQ�IDQILF�DQG�LQ�FRPPHUFLDOO\�SXEOLVKHG�ZRUNV��$UWKXU�&RQDQ�'R\OH�
published 7KH�/RVW�:RUOG�LQ������DQG�GLHG�LQ������

7KH�/RVW�:RUOG࣠¶V ¿UVW�8�6��FRS\ULJKW�WHUP�H[SLUHG�LQ�������WKH�UHQHZHG�WHUP�
H[SLUHG� LQ������� DQG� WKH�ZRUN� HQWHUHG� WKH�SXEOLF�GRPDLQ� LQ� WKH�8QLWHG�6WDWHV��
because the work originated in the United Kingdom, a party to both the berne 
convention and the Wto, it is not necessary under U.S. law to determine whether 
the copyright renewal formalities were actually complied with. the 1998 ctEa 
GLG�QRW�DIIHFW�WKH�FRS\ULJKW�EHFDXVH�WKH�ZRUN�ZDV�¿UVW�SXEOLVKHG�EHIRUH�������The 
/RVW�:RUOG is thus in the public domain in the U.S. and other authors may freely 
publish derivative works based upon it. thus, in 1995 U.S. author Michael crichton 
FRXOG�SXEOLVK�D�ERRN�ZLWK�WKH�VDPH�WLWOH�DQG�VLPLODU�VXEMHFW�PDWWHU�12�DQG�LQ������
brazilian author Marcio Souza could do the same with the U.S. publication of his 

�� �6HH� JHQHUDOO\� 8�6�� &RS\ULJKW� 2I¿FH�� &LUFXODU� ��D�� 'XUDWLRQ� RI� &RS\ULJKW��
3URYLVLRQV�RI� WKH�/DZ�'HDOLQJ�ZLWK� WKH�/HQJWK�RI�&RS\ULJKW�3URWHFWLRQ� �������� DW��±���
DYDLODEOH� DW� ZZZ�FRS\ULJKW�JRY�FLUFV�FLUF��D�SGI� �SURYLGLQJ� D� JHQHUDO� VXPPDU\� IRU� WKH�
VWDWXWRU\�SURYLVLRQV�XQGHU�WKH�&RS\ULJKW�$FW�RI�������

��� %HUQH� &RQYHQWLRQ� IRU� WKH� 3URWHFWLRQ� RI� /LWHUDU\� DQG�$UWLVWLF�:RUNV�� DUW�� ������
6HSWHPEHU����������DV�UHYLVHG�DW�3DULV�RQ�-XO\�����������DQG�DPHQGHG�RQ�6HSWHPEHU�����
���������8�6�7������������8�1�7�6������>KHUHLQDIWHU�%HUQH�&RQYHQWLRQ@�

11 aRthUR conan doyLe, the LoSt woRLd��������
12 MichaeL cRichton, the LoSt woRLd��������
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The First Question ��

postmodern /RVW�:RUOG�,,��7KH�(QG�RI�WKH�7KLUG�:RUOG,�� which is simultaneously 
a postcolonial critique of the conan doyle original and an ironic appreciation of 
LW��7KH�RULJLQDO�3RUWXJXHVH�ODQJXDJH�SXEOLFDWLRQ�RI�6RX]D¶V�ERRN�LQ������PLJKW�
have raised copyright concerns, though; under the brazilian copyright statute in 
HIIHFW� IURP������ WKURXJK������� FRS\ULJKW� HQGXUHG� IRU� ���\HDUV� DIWHU� WKH�GHDWK�
of the author, a more generous term than the minimum term of 50 years after 
WKH�GHDWK�RI�WKH�DXWKRU�PDQGDWHG�E\�WKH�%HUQH�&RQYHQWLRQ��WR�ZKLFK�%UD]LO�KDV�
EHHQ�D�SDUW\�VLQFH�������14 consequently, 7KH�/RVW�:RUOG might not have entered 
WKH�SXEOLF�GRPDLQ�LQ�%UD]LO�XQWLO�-DQXDU\��������²WKH�¿UVW�-DQXDU\���WR�IDOO����
years after the death of arthur conan doyle. however, in the United Kingdom at 
the time copyright endured for the life of the author plus 50 years, and The Lost 
:RUOG�WKXV�HQWHUHG�WKH�SXEOLF�GRPDLQ�LQ�WKH�8.����\HDUV�HDUOLHU��8QGHU�WKH�³UXOH�
RI�WKH�VKRUWHU�WHUP´�FRQWDLQHG�LQ�$UW�������RI�WKH�%HUQH�&RQYHQWLRQ��%UD]LO�FRXOG�
KDYH�DSSOLHG�WKH�VKRUWHU�8.�WHUP��³WKH�WHUP�VKDOO�EH�JRYHUQHG�E\�WKH�OHJLVODWLRQ�
of the country where protection is claimed; however, unless the legislation of that 
FRXQWU\�RWKHUZLVH�SURYLGHV��WKH�WHUP�VKDOO�QRW�H[FHHG�WKH�WHUP�¿[HG�LQ�WKH�FRXQWU\�
RI�RULJLQ�RI�WKH�ZRUN�´15

this does not mean that determining whether a work is in the public domain is 
a simple matter of counting and looking at a calendar. the existence of different 
terms for differently authored works and different types of works complicates 
PDWWHUV��\HW�QRW�DV�PXFK�DV�WKH�PDQ\�UHYLVLRQV�LQ�D�FRXQWU\¶V�FRS\ULJKW�ODZ�WKDW�
may occur over the duration of a single copyright—some with retroactive effect, 
some without. in the case of Sir arthur, for example, a recent 1HZ�<RUN�7LPHV 
DUWLFOH�PDNHV��RU�DW�OHDVW�TXRWHV��WKH�RGG�FRQWHQWLRQ�WKDW�³6KHUORFN�+ROPHV�UHPDLQV�

��� MaRcio SoUZa, LoSt woRLd ii: the end oF the thiRd woRLd��/DQD�6DQWDPDULD��
WUDQV����������RULJLQDOO\�SXEOLVKHG�DV�o FiM do teRceiRo MUndo��0DUFR�=HUR��HG����������
1RU�GRHV�&ULFKWRQ¶V�ZRUN�LQIULQJH�6RX]D¶V�FRS\ULJKW��EHFDXVH�WKH��IHZ��HOHPHQWV�&ULFKWRQ¶V�
ZRUN�KDV�LQ�FRPPRQ�ZLWK�6RX]D¶V�DUH�QRW�RULJLQDO�WR�6RX]D�

��� /HL�1R������������$UW�����������JUDQWLQJ�SURWHFWLRQ�IRU�D�SHULRG�RI����\HDUV�IURP�
-DQXDU\���RI�WKH�\HDU�IROORZLQJ�WKH�DXWKRU¶V�GHDWK���UHSHDOHG�E\�/HL�1R���������)HEUXDU\�
����������DYDLODEOH�DW�ZZZ�ZLSR�LQW�FOHD�HQ�WH[WBKWPO�MVS"ODQJ (1	LG ����3���B������
�(QJOLVK�WUDQVODWLRQ���%UD]LO¶V�FXUUHQW�FRS\ULJKW�VWDWXWH��/DZ�1R�������RQ�&RS\ULJKW�DQG�
1HLJKERULQJ�5LJKWV��$UW������SURYLGHV�WKDW�³>W@KH�DXWKRU¶V�HFRQRPLF�ULJKWV�VKDOO�EH�SURWHFWHG�
IRU�D�SHULRG�RI����\HDUV�DV�IURP�WKH�¿UVW�RI�-DQXDU\�RI�WKH�\HDU�IROORZLQJ�KLV�GHDWK��VXEMHFW�
WR�REVHUYDQFH�RI�WKH�RUGHU�RI�VXFFHVVLRQ�XQGHU�FLYLO�ODZ�´

15 berne convention, supra QRWH�����$UW��������%XW�VHH�DOVR�JHQHUDOO\�/DQG�+HVVHQ v. 
*��5LFRUGL�	�&R��%�KQHQ�XQG�0XVLNYHUODJ�*PE+��FDVH�&���������-XQH����������MXGJPHQW�
RI� WKH� FRXUW��� DYDLOable at KWWS���HXU�OH[�HXURSD�HX�/H[8UL6HUY�/H[8UL6HUY�GR"XUL &(/(
;������-�����(1�+70/��'LUHFWLYH����������(&�RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�
&RXQFLO�RI����'HFHPEHU������RQ�WKH�7HUP�RI�3URWHFWLRQ�RI�&RS\ULJKW�DQG�&HUWDLQ�5HODWHG�
5LJKWV��FRGL¿HG�YHUVLRQ���2-��/��������±����DYDLODEOH�DW KWWS���HXU�OH[�HXURSD�HX�/H[8UL6HUY�
/H[8UL6HUY�GR"XUL 2-�/��������������������(1�3')��HIIHFWLYHO\�HOLPLQDWLQJ�WKH�UXOH�RI�
WKH�VKRUWHU�WHUP�DV�EHWZHHQ�(8�PHPEHU�VWDWHV��
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Fan Fiction and Copyright24

XQGHU�FRS\ULJKW�SURWHFWLRQ�LQ�WKH�8QLWHG�6WDWHV�WKURXJK������´�� this prompted 
LPPHGLDWH�REMHFWLRQV�

>,@W¶V�not true. all of the Sherlock holmes books except one have now entered 
the public domain. and, yes, this creates quite a mess. but, in theory, anyone 
who created a work based solely on the public domain works, and which is 
not based on or derived from that last work, should, in fact, be legit without a 
OLFHQVH��7KDW�GRHVQ¶W�PHDQ�WKDW�>WKH�FRS\ULJKW�RZQHUV@�ZRXOGQ¶W�VXH��EXW�LW¶V�QRW�
correct to claim that holmes is still completely covered by copyright.17

While it is true that some of the holmes stories are still in copyright in the U.S., 
others are not; this makes the question of copyright in the character of Sherlock 
+ROPHV��DQG�'RFWRU�:DWVRQ��DQG�,QVSHFWRU�/HVWUDGH��DQG�0UV��+XGVRQ��HVSHFLDOO\�
vexing. While those elements of a character that originated in stories now in the 
public domain are themselves in the public domain, it may take considerable work 
to pin down exactly when a character developed a particular trait, and even then 
reasonable persons might disagree. nor is it clear who owns the copyrights; that, 
rather than the duration of the term, is the focus of the 1HZ�<RUN�7LPHV�article, and 
it is not at all unusual, especially in the case of valuable older works, for there to 
be multiple claimants, any of whom might be ready to sue suspected infringers.

&RS\ULJKW�LQ�FKDUDFWHUV

&DQ�D�¿FWLRQDO�FKDUDFWHU�EH�SURWHFWHG�E\�FRS\ULJKW�LQGHSHQGHQWO\�RI�WKH�ZRUN�LQ�
ZKLFK� LW� DSSHDUV"�$XWKRUV� DQG� IDQV� DOLNH�RIWHQ�DVVXPH� WKDW�¿FWLRQDO� FKDUDFWHUV�
are protected, but the reality is less simple.18 does a fan work infringe copyright 

��� 'DYH�,W]NRII��)RU�WKH�+HLUV�WR�+ROPHV��D�7DQJOHG�:HE, n.y. tiMeS, January 18, 
������ZZZ�Q\WLPHV�FRP������������ERRNV���VKHUORFN�KWPO"SDJHZDQWHG DOO�

17 Mike Masnick, 1<� 7LPHV� 7DNHV� 8S� 7KH� &DVH� 2I� 6KHUORFN� +ROPHV� $QG� 7KH�
/RVW�3XEOLF�'RPDLQ�«�%XW�*HWV� ,W�:URQJ, 7HFK'LUW�� /HJDO� ,VVXHV��ZZZ�WHFKGLUW�FRP�
DUWLFOHV���������������������VKWPO� �-DQXDU\� ���� ������ ����� $�0���� VHH� DOVR Mike 
Masnick, (OHPHQWDU\� 0\� 'HDU� :DWVRQ� «� ,W¶V� &DOOHG� 7KH� 3XEOLF� 'RPDLQ� «� 2U� ,V�
,W", 7HFK'LUW�� /HJDO� ,VVXHV�� ZZZ�WHFKGLUW�FRP�DUWLFOHV���������������������VKWPO�
�'HFHPEHU����������������3�0���

18 For further discussion, see, for example, Francis M. nevins, Jr., Copyright + 
Character = Catastrophe�� ��� -. copyRight Soc’y U.S.a�� ����� ���� ��������.DWKU\Q�0��
Foley, 3URWHFWLQJ�)LFWLRQDO�&KDUDFWHUV��'H¿QLQJ�WKH�(OXVLYH�7UDGHPDUN�&RS\ULJKW�'LYLGH, 
41 conn. L. Rev.�������������0LFKDHO�7RGG�+HOIDQG��:KHQ�0LFNH\�0RXVH�,V�DV�6WURQJ�DV�
6XSHUPDQ��7KH�&RQYHUJHQFH�RI� ,QWHOOHFWXDO�3URSHUW\�/DZV� WR�3URWHFW�)LFWLRQDO�/LWHUDU\�
and Pictorial Characters, 44 Stan. L. Rev. 623� �������� 6WHYHQ� /�� 1HPHW]��Copyright 
Protection of Fictional Characters, 14 inteLL. pRop.� -�� ��� �����±�������'HDQ�'��1LUR��
3URWHFWLQJ�&KDUDFWHUV�7KURXJK�&RS\ULJKW�/DZ��3DYLQJ�D�1HZ�5RDG�8SRQ�:KLFK�/LWHUDU\��
Graphic, and Motion Picture Characters Can All Travel, 41 depaUL L. Rev.�������������
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The First Question 25

if it is wholly original, aside from the appearance of boy wizard harry potter 
or starship captain James t. Kirk? if a story sends harry potter to visit india—
PRGHUQ�� UHDO�ZRUOG� ,QGLD� RU� D�PDJLFDO� ZRUOG� LQKDELWHG� E\�ZHOO�NQRZQ� ¿JXUHV�
from indian mythology and literature—is the appearance of the character alone 
enough to render the work a copyright violation? Warner brothers, owner of the 
copyright for the harry potter movies, seems to think so; it has brought actions 
WR�VXSSUHVV�FRPPHUFLDO�SXEOLFDWLRQ�RI�ZRUNV�LQ�WKH�³+DUU\�3RWWHU�*RHV�WR�,QGLD´�
DQG�³+DUU\�3RWWHU�*RHV�WR�&KLQD´�YHLQ��&RQWHQW�RZQHUV�DUH�QR�OHVV�FRQIXVHG�RQ�
this issue than fans; lack of clarity in the law is partly to blame, although increased 
education might help as well. 

pictorial representations of characters, whether the universally recognized 
Mickey Mouse or the more recherché belkar bitterleaf, are protected.19 this 
VHHPV� IDLUO\� VWUDLJKWIRUZDUG�� WR� FRS\� WKH� FKDUDFWHU� LQ� DQRWKHU� SLFWRULDO� ZRUN�
QHFHVVDULO\� UHTXLUHV� D� IDLUO\� FORVH� FRS\� RI� WKH� RULJLQDO� ZRUN�� �7KLV� GRHV� QRW�
PHDQ�DOO�VXFK�FRSLHV�DUH�LQIULQJLQJ��KRZHYHU��IDLU�XVH�VWLOO�DSSOLHV���%XW�WKH�ODZ�
RQ�FRS\ULJKW�RI�¿FWLRQDO� FKDUDFWHUV�GHVFULEHG� LQ� WH[W� UDWKHU� WKDQ�DUWZRUN� LV�QRW�
VR�FOHDU��DOWKRXJK�UHFHQW�HYHQWV�PD\�EH�VZLQJLQJ�:DUQHU�%URWKHUV¶�ZD\�� ,Q� WKH�
U.S., courts have applied two tests to determine whether a character described in 
WH[W�LV�SURWHFWHG��7KH�¿UVW��DQG�PRUH�ZLGHO\�DSSOLHG��SURWHFWV�FKDUDFWHUV�WKDW�DUH�
³VXI¿FLHQWO\�GHOLQHDWHG´� LQGHSHQGHQWO\�RI� WKH�ZRUNV� LQ�ZKLFK� WKH\�DSSHDU��7KH�
second, applied, although not consistently, in the ninth circuit, asks whether the 
FKDUDFWHU�³FRQVWLWXWHV�WKH�VWRU\�EHLQJ�WROG�´

7KH�³VXI¿FLHQWO\�GHOLQHDWHG´�WHVW

8QGHU� WKH� ³VXI¿FLHQWO\� GHOLQHDWHG´� WHVW� WKH� OLWHUDU\� 7DU]DQ� �DV� ZHOO� DV�� EXW� DV�
GLVWLQFW� IURP�� WKH� FDUWRRQ� RU� PRYLH� FKDUDFWHU� 7DU]DQ�� LV�� ZKLOH� KLV� FRS\ULJKW�
HQGXUHV�� SURWHFWHG�� �7KH� TXHVWLRQ� RI� KRZ� ORQJ� FRS\ULJKW� LQ� D� FKDUDFWHU� RFFXUV�
will have to be revisited after we have explored the underlying copyrightability 
RI�FKDUDFWHUV���7KH�RULJLQDO�ZRUN�LQ�ZKLFK�7DU]DQ�DSSHDUHG��7DU]DQ�RI�WKH�$SHV, 
LQWURGXFHG� WKH� FKDUDFWHU� IXOO\� GHOLQHDWHG�� DV� ZH� NQRZ� KLP� WRGD\�� WKH� IHUDO��
RUSKDQHG�/RUG�*UH\VWRNH��UDLVHG�LQ�WKH�MXQJOH�E\�DSHV��ZKR�OHDUQHG�)UHQFK�DV�KLV�
¿UVW�KXPDQ�ODQJXDJH�\HW�IHHOV�PRUH�DW�KRPH�LQ�WKH�WUHHV��DZD\�IURP�WKH�KXPDQV�
who so often disappoint him.

When Edgar rice burroughs published 7DU]DQ� RI� WKH� $SHV in 1912 he 
XQZLWWLQJO\�SOXJJHG�LQWR�DQ�DUFKHW\SH��DV�%UDP�6WRNHU�KDG�GRQH�MXVW����\HDUV�HDUOLHU�
with dracula. tarzan immediately found a place in the collective consciousness of 
the English-speaking world. although the original tarzan of the 1912 work was 
more introspective and contemplative than the silly superhero of the later movies 

catherine Seville, 3HWHU�3DQ¶V�5LJKWV��³7R�'LH�:LOO�%H�DQ�$ZIXOO\�%LJ�$GYHQWXUH,” 51 J. 
copyRight Soc’y U.S.a�����������

19 See, for example,�:DOW�'LVQH\�3URG� v. Air Pirates������)��6XSS�������1�'��&DO��
�������Gaiman v. McFarlane������)��G������������WK�&LU��������
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Fan Fiction and Copyright��

DQG�FRPLFV��³WKH�GHOLQHDWLRQ�ZDV�FRPSOHWH�XSRQ�WKH������DSSHDUDQFH�RI�WKH�¿UVW�
tarzan title 7DU]DQ� RI� WKH� $SHV�´20� %XUURXJKV¶� RULJLQDO� 7DU]DQ� HQWHUHG� KXPDQ�
VRFLHW\�DV�DQ�DGXOW�RQO\�WR�¿QG�LW�IDU�PRUH�EUXWDO�WKDQ�WKH�³VDYDJHU\´�RI�WKH�MXQJOH��
DQG�DW�WKH�HQG�RI�WKH�¿UVW�ERRN�UHQRXQFHG�KLV�FODLP�WR�KXPDQLW\��FODLPLQJ�NLQVKLS�
only with the apes. tarzan and his hold on the popular imagination provide endless 
material for researchers in psychology, literature, and colonial history, and cultural 
studies. tarzan himself, swinging through the trees in leopard-skin loincloth, Jane 
porter at his side, remains instantly recognizable, present at some level in all of 
our memories.

%XW�ZKDW��SUHFLVHO\��PDNHV�7DU]DQ�³VXI¿FLHQWO\�GHOLQHDWHG´�WR�EH�SURWHFWHG�E\�
FRS\ULJKW"�(YHQ�FRXUWV�WKDW�¿QG�WKLV�GHOLQHDWLRQ�VHHP�XQVXUH�KRZ�WR�H[SUHVV�LW��
EH\RQG�NQRZLQJ�LW�ZKHQ�WKH\�VHH�LW��,Q�¿QGLQJ�WKH�FKDUDFWHU�RI�7DU]DQ��DV�GLVWLQFW�
from the story of 7DU]DQ�RI�WKH�$SHV, to be protected by copyright, Judge Werker 
RI�WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN�GHFODUHG�UDWKHU�FRQIXVLQJO\�

,W� LV� EH\RQG� FDYLO� WKDW� WKH� FKDUDFWHU� ³7DU]DQ´� LV� GHOLQHDWHG� LQ� D� VXI¿FLHQWO\�
GLVWLQFWLYH� IDVKLRQ� WR� EH� FRS\ULJKWDEOH� «� 7DU]DQ� LV� WKH� DSH�PDQ�� +H� LV� DQ�
LQGLYLGXDO� FORVHO\� LQ� WXQH�ZLWK� KLV� MXQJOH� HQYLURQPHQW�� DEOH� WR� FRPPXQLFDWH�
with animals yet able to experience human emotions. he is athletic, innocent, 
youthful, gentle and strong. he is tarzan.21

:KDW��UHDOO\��GRHV�WKDW�WHOO�XV�DERXW�7DU]DQ"�3HUKDSV�D�PDMRULW\�RI�WKH�SURWDJRQLVWV�
RI�SRSXODU�DGYHQWXUH�¿OPV��VKRZV��DQG�VWRULHV��IURP�$DQJ�WR�=RUUR��DUH�³DWKOHWLF��
LQQRFHQW��\RXWKIXO��JHQWOH�DQG�VWURQJ�´�1RU�LV�D�FKDUDFWHU�ZKR�OLYHV�LQ�WKH�MXQJOH�
OLNHO\�WR�LQVSLUH�WKH�V\PSDWK\�RU�LQWHUHVW�RI�WKH�DXGLHQFH�LI�KH�RU�VKH�LV�QRW�³LQ�WXQH�
ZLWK�KLV�MXQJOH�HQYLURQPHQW�´�7KDW�OHDYHV�XV�ZLWK�³7DU]DQ�LV�WKH�DSH�PDQ�´

the myth of the feral child has been a literary staple since the days of romulus 
and remus. tarzan, though, has founded no cities;22 he bears more resemblance to 
DQRWKHU�IDPRXV�OLWHUDU\�IHUDO�FKLOG��5XG\DUG�.LSOLQJ¶V�0RZJOL��7KH�Jungle Book, 
FRQWDLQLQJ� .LSOLQJ¶V�0RZJOL� VWRULHV�� KDG� EHHQ� SXEOLVKHG� MXVW� ��� \HDUV� EHIRUH�
7DU]DQ�RI�WKH�$SHV��7KH�VWRULHV�DUH�VLPLODU�QRW�RQO\�IRU�WKH�VXSHU¿FLDO�VLPLODULW\�
of their characters—the one raised by wolves, the other by apes—but for a shared 
VNHSWLFDO�DWWLWXGH�WRZDUG�WKH�³EHQH¿WV´�RI�FLYLOL]DWLRQ��%RWK�FDQ�EH��DQG�DUH��UHDG�
RQ�VHYHUDO�OHYHOV��DV�VWUDLJKWIRUZDUG�FKLOGUHQ¶V�WDOHV��DV�DOOHJRULFDO�WUHDWPHQWV�RI�
FRORQLDOLVP��SHUKDSV�LQGLFWPHQWV��SHUKDSV�FHOHEUDWLRQV���DV�SV\FKRORJLFDO�P\WKV���

20 Burroughs v. 0HWUR�*ROGZ\Q�0D\HU�� ,QF��� ���� )��G� ����� ���� ��G� &LU�� ������
�1HZPDQ��-���FRQFXUULQJ��

21 Burroughs v. 0HWUR�*ROGZ\Q�0D\HU��,QF�������)��6XSS������������6�'�1�<���������
0RVW�LQWHUQDO�FLWDWLRQV�DUH�RPLWWHG�IURP�PRVW�RI�WKH�TXRWHV�IURP�MXGLFLDO�RSLQLRQV�LQ�WKLV�
book, except where especially relevant.

22 i fully expect someone more versed in tarzan lore than i am to contradict me on this.
��� 6HH��IRU�H[DPSOH� david cowart, 7KH�7DU]DQ�0\WK�DQG�-XQJ¶V�*HQHVLV�RI�WKH�6HOI, 

2 J. aMeRican cULtURe �����������
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The First Question 27

yet no one would mistake tarzan for Mowgli; the indian wolf-boy, created 
by a british author living in Vermont, is instantly recognizable as a completely 
GLIIHUHQW� SHUVRQ� IURP� WKH� $PHULFDQ� DXWKRU¶V� (QJOLVK� DSH�PDQ�� ,I� DQ\WKLQJ��
tarzan bears a greater resemblance to Enkidu, the wild-man raised by beasts, 
from the Epic of Gilgamesh���:KLOH�WKH�Epic of Gilgamesh is thousands of years 
ROG�� LW�ZDV�¿UVW� WUDQVODWHG� LQWR�(QJOLVK� LQ� WKH�����V�DQG�����V��EHJLQQLQJ�ZLWK�
*HRUJH�6PLWK¶V�SDUWLDO�WUDQVODWLRQ�LQ�������LQ�WLPH�WR�SURYLGH�LQVSLUDWLRQ�IRU�ERWK�
.LSOLQJ�DQG�%XUURXJKV���7KRXJK�(QNLGX�LV�*LOJDPHVK¶V�VLGHNLFN��KH�LV�DOVR�WKH�
more interesting character, and the relationship between tarzan and the French 
PLOLWDU\� RI¿FHU� /LHXWHQDQW� 3DXO�'¶$UQRW� VHHPV� WR� UHÀHFW� WKDW� EHWZHHQ�(QNLGX�
and gilgamesh. again, though, the early-twentieth-century English ape-man 
is instantly distinguishable from the ancient Mesopotamian beast-man. the 
SHUFHLYHG�³FLYLOL]LQJ´�DIIHFW�RI� IHPDOH� VH[XDOLW\�DQG�DIIHFWLRQ� LV� UHSUHVHQWHG� LQ�
both stories as well, by the relationships between Enkidu and Shamhat in the one 
and tarzan and Jane porter in the other, but this is a commonplace, even cliché, of 
male-oriented24�KHURLF�¿FWLRQ���)DPRXVO\��8�6��SUHVLGHQW�5RQDOG�5HDJDQ�LQKDELWHG�
WKLV�QDUUDWLYH��³,�KDSSHQ�WR�EH�RQH�ZKR�EHOLHYHV�WKDW�LI�LW�ZDVQ¶W�IRU�ZRPHQ��XV�
[sic@�PHQ�ZRXOG�VWLOO�EH�ZDONLQJ�DURXQG�LQ�VNLQ�VXLWV�FDUU\LQJ�FOXEV�´25�

7KH�FRS\ULJKW�SURWHFWLRQ�RI�¿FWLRQDO�FKDUDFWHUV�LV�QDUURZ��WKRXJK��7DU]DQ�LV�QRW�
(QNLGX��MXVW�DV�KLV�EODWDQW�LPLWDWRU��0DUYHO�&RPLFV¶�.D�=DU��LV�QRW�7DU]DQ���,I�.D�
=DU�LV�PRUH�7DU]DQ�WKDQ�(QNLGX��0DUYHO¶V�FXUUHQW�ELJ�HDUQHU��:ROYHULQH��LV�PRUH�
(QNLGX�WKDQ�7DU]DQ���7DU]DQ�LV�SURWHFWHG�E\�FRS\ULJKW��� and perhaps harry potter 
DQG�&DSWDLQ�.LUN�DUH�SURWHFWHG�DV�ZHOO��EXW�WKH�GR]HQV�RI�LPLWDWRUV�ÀRRGLQJ�WKH�
VKHOYHV�RI�\RXU�ORFDO�%DUQHV�	�1REOH�DUH�QRW�LQIULQJHPHQWV�RQ�7DU]DQ¶V�FRS\ULJKW��
VR�ORQJ�DV�WKH\�DUH�LGHQWL¿DEO\�VHSDUDWH�FKDUDFWHUV�

7KLV� UDLVHV� WKH� TXHVWLRQ� RI� KRZ�7DQ\D�*URWWHU� LQIULQJHV� RQ� -�.�� 5RZOLQJ¶V�
copyright in harry potter. tanya, described in more detail in the next chapter, 
is a russian harry potter clone, the heroine of a series of books by dmitry 
<HPHWV��$OWKRXJK�KHU�VXUQDPH�UK\PHV�ZLWK�+DUU\¶V��VKH�VKDUHV�QHLWKHU�JHQGHU�QRU�
nationality with him. She attends tibidokhs School for behaviorally-challenged 
young Witches and Wizards, not hogwarts School of Witchcraft and Wizardry. She 
VOHHSV�LQ�WKH�ORJJLD�RI�KHU�IRVWHU�IDPLO\¶V�DSDUWPHQW��QRW�WKH�FXSERDUG�XQGHU�WKH�
VWDLUV�RI�KHU�XQFOH¶V�DQG�DXQW¶V�KRXVH��6KH�¿JKWV�&KXPD�GHO�WRUW��QRW�9ROGHPRUW��
Still, it may be that the similarities between the stories amount to infringement 
even if the similarity between the characters does not.

��� ,¶P�DYRLGLQJ�WKH�ZRUG�³SKDOORFHQWULF´�KHUH��EHFDXVH�WKLV�LV�D�ERRN�DERXW�FRS\ULJKW�
law, not a work of literary criticism.

25 ronald reagan, remarks to international Federation of business and professional 
Women, reported in Walter isaacson et al., Trying to Make Amends, tiMe��$XJXVW�����������
available at ZZZ�WLPH�FRP�WLPH�PDJD]LQH�DUWLFOH������������������KWPO�

��� ,Q� DGGLWLRQ� WR� WKH� FDVHV� FLWHG� DW� QRWHV� ��� DQG� ��� supra, see also Edgar Rice 
Burroughs, Inc. v. Manns Theatres�������:/��������&�'��&DO��������
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Fan Fiction and Copyright28

7DU]DQ¶V�7DQ\D�*URWWHU²KLV�EHVW�NQRZQ�IHPDOH�LPLWDWRU²LV�6KHHQD��4XHHQ�
RI�WKH�-XQJOH��6KHHQD�¿UVW�DSSHDUHG�DV�D�FRPLF�ERRN�FKDUDFWHU� LQ�������WKRXJK�
always overshadowed in the marketplace by tarzan, she has remained a minor 
¿[WXUH�RI�SRSXODU�FXOWXUH�HYHU�VLQFH��DSSHDULQJ�LQ�DW�OHDVW�WZR�WHOHYLVLRQ�VHULHV�DQG�
a movie as well as countless comics, and even transformed into a punk rocker by 
WKH�5DPRQHV��6KHHQD�FDQ�FODLP�DQWHFHGHQWV�SUHGDWLQJ�7DU]DQ��VKH�EHDUV�D�PRUH�
than passing resemblance to rima, the Jungle girl, heroine of William henry 
+XGVRQ¶V� ����� QRYHO�Green Mansions.27� 6KHHQD¶V� FR�FUHDWRU�� :LOOLDP� (LVQHU��
FODLPHG� WR� KDYH� GHULYHG� WKH� ¿UVW� V\OODEOH� RI� KHU� QDPH�� DV� ZHOO� DV� KHU�$IULFDQ�
VHWWLQJ��IURP�+��5LGHU�+DJJDUG¶V�6KH��ZKR�¿UVW�DSSHDUHG�LQ�SULQW�LQ������28 rima 
DQG�6KH��OLNH�6KHHQD��KDYH�VWD\HG�DOLYH�LQ�SRSXODU�FXOWXUH���7KH�IDFW�WKDW�ERWK�RI�
them apparently die in the original books in which they appear is a minor handicap, 
HDVLO\�UHWFRQQHG�DZD\���%RWK�KDYH�DSSHDUHG�LQ�PRYLHV�RI�WKHLU�RZQ��WKUHH�PRYLHV��
LQ�6KH¶V�FDVH��DOWKRXJK�5LPD�PD\�RXWVFRUH�KHU�RQ�SRLQWV�IRU�KDYLQJ�EHHQ�SOD\HG�
E\�$XGUH\�+HSEXUQ��DQG�LQ�RWKHU�PHGLD��HDFK��OLNH�7DU]DQ��0RZJOL��DQG�(QNLGX��
UHPDLQV�SDUW�RI�WKH�RQJRLQJ�WUDGLWLRQ�RI�DGYHQWXUH�¿FWLRQ�

6R� ¿QDOO\� ZH� DUH� OHIW� ZLWK� QRWKLQJ� WKDW� PDNHV� 7DU]DQ� XQLTXH� EXW� -XGJH�
:HUNHU¶V�FLUFXODU�FRQFOXVLRQ��³+H�LV�7DU]DQ�´�3HUKDSV��OLNH�-XVWLFH�3RWWHU�6WHZDUW�
in another context, we could never succeed in intelligibly explaining what makes 
tarzan tarzan. but we know him when we see him.29

The “story being told” test

not all characters achieve this exalted copyright status—protection independent 
RI�WKH�SURWHFWLRQ�RI�WKH�ZRUNV�LQ�ZKLFK�WKH\�DSSHDU��$QG�XQGHU�WKH�1LQWK�&LUFXLW¶V�
DOWHUQDWLYH�³VWRU\�EHLQJ�WROG´�WHVW��IHZHU�ZRXOG��$FFRUGLQJ�WR�WKLV�OLQH�RI�MXGLFLDO�
reasoning, apparently anyone can write and publish an original story about Sam 
Spade, the archetypal noir detective created by dashiell hammett for The Maltese 
Falcon. Unlike tarzan or Sheena, Sam Spade has no unmistakable literary 
antecedents; he is a detective, but he is no Sherlock holmes or c. auguste dupin. 
+DPPHWW�KLPVHOI�VWUHVVHG�WKLV�LQ�WKH�LQWURGXFWLRQ�WR�WKH������HGLWLRQ�

Spade has no original. he is a dream man in the sense that he is what most of 
the private detectives i worked with would like to have been and in their cockier 
moments thought they approached. For your private detective does not—or did 

27 wiLLiaM henRy hUdSon, gReen ManSionS: a RoMance oF the tRopicaL FoReSt 
�������

28 h. RideR haggaRd, She� ������� �RULJLQDOO\�DSSHDUHG�DV� D� VHULDO� LQ�the gRaphic 
PDJD]LQH�LQ�����±������

29 Jacobellis v. Ohio�� ����8�6�� ���� ������� �6WHZDUW�� -��� FRQFXUULQJ��� ³,� VKDOO� QRW�
WRGD\�DWWHPSW�IXUWKHU�WR�GH¿QH�WKH�NLQGV�RI�PDWHULDO�,�XQGHUVWDQG�WR�EH�HPEUDFHG�ZLWKLQ�
that shorthand description, and perhaps i could never succeed in intelligibly doing so. but 
,�NQRZ�LW�ZKHQ�,�VHH�LW�´�
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The First Question 29

not ten years ago when he was my colleague—want to be an erudite solver of 
riddles in the Sherlock holmes manner; he wants to be a hard and shifty fellow, 
able to take care of himself in any situation, able to get the best of anybody he 
comes in contact with, whether criminal, innocent by-stander or client.��

Sam Spade may have had no original, but he had many successors; he was 
prototype as well as archetype. the character, much-copied and much-parodied, 
eventually became a cliché. yet for some reason courts have been unwilling to 
extend the world-weary detective the same protection afforded the unworldly ape-
man. this apparent discrimination against hard-boiled private detectives owes 
more to the legal test applied by the ninth circuit than to any inherent difference 
LQ� WKH�FKDUDFWHUV��KRZHYHU��6DP�6SDGH¶V�RULJLQDOLW\�PLJKW� VHHP� WR�HQKDQFH�KLV�
FRS\ULJKWDELOLW\��EXW�WKH�1LQWK�&LUFXLW¶V�³VWRU\�EHLQJ�WROG´�WHVW�LV�KDUGHU�WR�VDWLVI\�
WKDQ�WKH�³VXI¿FLHQWO\�GHOLQHDWHG´�WHVW�XVHG�E\�WKH�6HFRQG�&LUFXLW�WR�SURWHFW�7DU]DQ�

,Q� RUGHU� IRU� :DUQHU� %URWKHUV� WR� ¿OP� WKH� VWRU\� �EXLOGLQJ� WKH� ¿OP� DURXQG�
+XPSKUH\�%RJDUW¶V�LFRQLF�SRUWUD\DO�RI�6DP�6SDGH���+DPPHWW�DQG�KLV�SXEOLVKHU��
$OIUHG� $�� .QRSI� ,QF��� JUDQWHG� :DUQHU� %URWKHUV� ³FHUWDLQ� GH¿QHG� DQG� GHWDLOHG�
H[FOXVLYH�ULJKWV�WR�WKH�XVH�RI�7KH�0DOWHVH�)DOFRQ�µZULWLQJV¶�LQ�PRYLQJ�SLFWXUHV��
UDGLR�� DQG� WHOHYLVLRQ�´�� hammett then wrote additional Sam Spade stories and 
authorized cbS to broadcast radio plays based on those stories. Warner brothers 
sued, claiming its exclusive rights to broadcast Sam Spade stories were infringed 
upon by the agreement between hammett and cbS.

the case, :DUQHU�%URWKHUV�v. Columbia Broadcasting, was decided on a fairly 
VLPSOH�LVVXH²³WKDW�WKH�LQWHQWLRQ�RI�WKH�SDUWLHV�«�ZDV�QRW�WKDW�+DPPHWW�VKRXOG�
be deprived of using the Falcon characters in subsequently written stories, and 
WKDW� WKH�FRQWUDFW��SURSHUO\�FRQVWUXHG��GRHV�QRW�GHSULYH�+DPPHWW�RI� WKHLU�XVH�´�� 
the rights granted by hammett and alfred a. Knopf were to The Maltese Falcon 
alone, and not to the use of the characters in sequels.

having apparently resolved the issue, the court nonetheless went on to address 
WKH� FRS\ULJKWDELOLW\� RI� WKH� FKDUDFWHUV�� ³,I� &RQJUHVV� KDG� LQWHQGHG� WKDW� WKH� VDOH�
RI� WKH� ULJKW� WR� SXEOLVK� D� FRS\ULJKWHG� VWRU\�ZRXOG� IRUHFORVH� WKH� DXWKRU¶V� XVH� RI�
its characters in subsequent works for the life of the copyright, it would seem 
&RQJUHVV� ZRXOG� KDYH� PDGH� VSHFL¿F� SURYLVLRQ� WKHUHIRU�´�� as a general rule, 
apparently, characters were not independently protected by copyright, although 
WKHUH�PLJKW�EH�H[FHSWLRQV��³,W�LV�FRQFHLYDEOH�WKDW�WKH�FKDUDFWHU�UHDOO\�FRQVWLWXWHV�
the story being told, but if the character is only the chessman in the game of telling 

��� 'DVKLHOO� +DPPHWW�� The Maltese Falcon� �LQWUR�� �������� DYDLODEOH� DW� ZZZ�
WKULOOLQJGHWHFWLYH�FRP�WULYLD�WULY����KWPO��ODVW�YLVLWHG�2FWREHU�����������

��� :DUQHU�%URV��3LFWXUHV v. Columbia Broadcasting Sys.������)��G������������WK�&LU��
�������cert. denied������8�6�������������

��� :DUQHU�%URV��3LFWXUHV������)��G�DW�����
��� ,ELG�
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Fan Fiction and Copyright��

WKH�VWRU\�KH�LV�QRW�ZLWKLQ�WKH�DUHD�RI�WKH�SURWHFWLRQ�DIIRUGHG�E\�WKH�FRS\ULJKW�´�� 
6DP�6SDGH��LW� WXUQHG�RXW��ZDV�MXVW�VXFK�D�FKHVVPDQ��³:H�FRQFOXGH�WKDW�HYHQ�LI�
the owners assigned their complete rights in the copyright to the Falcon, such 
assignment did not prevent the author from using the characters used therein, in 
other stories. the characters were vehicles for the story told, and the vehicles did 
QRW�JR�ZLWK�WKH�VDOH�RI�WKH�VWRU\�´���7KH�FRXUW¶V�UXPLQDWLRQV�RQ�WKLV�SRLQW�VHHP�WR�
be dicta, and have been treated as such by several courts.��

is this inconsistent with the tarzan cases? is tarzan a chessman as well? 
perhaps not. the outcomes for tarzan and Sam Spade might have been the same 
under either test. The Maltese Falcon is a story driven by plot and atmosphere; 
6DP�6SDGH� LV�QRW�VR�PXFK�D�PDQ�DV�DQ�DWWLWXGH��DQG�PLJKW�QRW�EH�³VXI¿FLHQWO\�
GHOLQHDWHG´� IRU� SURWHFWLRQ� HYHQ�XQGHU�RXU� DOWHUQDWH�Burroughs v. MGM test. in 
FRQWUDVW��7DU]DQ¶V�VWRULHV�DUH�DERXW�7DU]DQ��WKH�SORWV�DUH�XQPHPRUDEOH��WKH�VHWWLQJV�
YDULHG²DOWKRXJK�D�MXQJOH�(GHQ�DOZD\V�OXUNV�LQ�WKH�EDFNJURXQG��7KH�VWRU\�EHLQJ�
told in 7DU]DQ�RI�WKH�$SHV�is the story of tarzan; the story being told in The Maltese 
Falcon� LV�D�ELWWHU�UHÀHFWLRQ�RQ�WKH�PRUDO�IUDLOW\�RI�KXPDQLW\��QR�PRUH�WKH�VWRU\�
RI�6DP�6SDGH�WKDQ�LW�LV�WKH�VWRU\�RI�LWV�0DF*XI¿Q��WKH�ELUG�LWVHOI��³WKH�VWXII�WKDW�
GUHDPV�DUH�PDGH�RI�´��

��� ,ELG�
��� ,ELG�
��� 6HH�� IRU� H[DPSOH��Columbia Broadcasting Sys., Inc. v. DeCosta�� ����)��G������

������VW�&LU���������Goodis v. United Artists Television, Inc.������)��G����������Q�����G�&LU��
�������%XW�FI��Columbia Pictures Corp. v. National Broadcasting Co.������)��6XSS�������
�����6�'��&DO���������:DOW�'LVQH\�3URGV� v. Air Pirates������)��6XSS����������±����1�'��
&DO���������+RVSLWDO�IRU�6LFN�&KLOGUHQ v. Melody Fare������)��6XSS����������(�'��9D���������
on appeal in Air Pirates�WKH�1LQWK�&LUFXLW�VSHFL¿FDOO\�UHIXVHG�WR�DGGUHVV�WKH�TXHVWLRQ�RI�
whether the test in :DUQHU�%URV��3LFWXUHV�v. Columbia Broadcasting was holding or dicta. 
:DOW�'LVQH\�3URGV� v. Air Pirates������)��G����������Q������WK�&LU���������7KH�1LQWK�&LUFXLW�
again declined to address this question in Olson v. National Broadcasting Co., 855 F.2d 
�����������Q����³:H�WKHUHIRUH�QHHG�QRW�UHVROYH�WKH�LVVXH�OHIW�RSHQ�LQ�Air Pirates, 581 F.2d 
DW�����Q������ZKHWKHU�WKH�:DUQHU�%URV��VWDWHPHQWV�VKRXOG�EH�FRQVLGHUHG�GLFWD�´

��� 6DP�LV��RI�FRXUVH��PLVTXRWLQJ�3URVSHUR�
you do look, my son, in a moved sort, 
$V�LI�\RX�ZHUH�GLVPD\¶G��EH�FKHHUIXO��VLU��
our revels now are ended. these our actors, 
as i foretold you, were all spirits and 
$UH�PHOWHG�LQWR�DLU��LQWR�WKLQ�DLU��
and, like the baseless fabric of this vision, 
7KH�FORXG�FDSS¶G�WRZHUV��WKH�JRUJHRXV�SDODFHV��
the solemn temples, the great globe itself, 
ye all which it inherit, shall dissolve 
and, like this insubstantial pageant faded, 
Leave not a rack behind. We are such stuff 
as dreams are made on, and our little life 
,V�URXQGHG�ZLWK�D�VOHHS��6LU��,�DP�YH[¶G��
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The First Question ��

7KHQ� DJDLQ�� WKH�6DP�6SDGH� FRXUW�PD\�KDYH� DOORZHG� LWVHOI� WR� EH� LQÀXHQFHG�
by a non-economic factor, one which should hold little or no weight in a regime 
in which copyright is perfectly alienable, but far greater weight in a European-
VW\OH�PRUDO� ULJKWV� UHJLPH��'DVKLHOO�+DPPHWW�ZDV� 6DP�6SDGH¶V� FUHDWRU��5DWKHU�
than deprive hammett of the right to write additional stories about his creation, 
the court went out of its way to create a test under which hammett would win. 
hammett was lucky in this; the history of popular culture is replete with characters, 
from Superman to nancy drew, whose creators have received pittances and lost 
all right to create independent stories based on the character, then watched them 
go on to make millions for others.��

but where does this leave our other protagonists? Like tarzan before him, 
harry potter has his name on the books and movies in which he appears; is the 
story being told in +DUU\�3RWWHU�DQG�WKH�3KLORVRSKHU¶V�6WRQH�the story of harry 
potter? What of other characters in the work? the sinister, enigmatic professor 
6QDSH�PLJKW�EH�VXI¿FLHQWO\�GHOLQHDWHG�IRU�SURWHFWLRQ�XQGHU�Burroughs v. MGM, 
EXW� WKH� VWRU\�EHLQJ� WROG� LQ� WKH� ERRNV� �ZLWK� WKH� H[FHSWLRQ�RI� WKH� VHYHQWK�ERRN��
LV�QRW� WKH�VWRU\�RI�6QDSH��7KH�³VWRU\�EHLQJ�WROG´� WHVW�VHHPV�HVSHFLDOO\� OLNHO\� WR�
discriminate against secondary characters, however well-delineated.

7KHVH�WZR�WHVWV²WKH�³VXI¿FLHQWO\�GHOLQHDWHG´�WHVW�DQG�WKH�³VWRU\�EHLQJ�WROG´�
test—are bound to yield different results in some cases. this inconsistency further 
HQKDQFHV� WKH�FRQIXVLRQ� VXUURXQGLQJ� WKH�FRS\ULJKWDELOLW\�RI�¿FWLRQDO� FKDUDFWHUV��
the tension between these two tests has done nothing to clarify the copyrightability 
DQG�H[WHQW�RI�FRS\ULJKW�SURWHFWLRQ�RI�¿FWLRQDO�FKDUDFWHUV�

7KH�³VWRU\�EHLQJ�WROG´�RU�6DP�6SDGH�WHVW� LV� WKH�PRUH�UHVWULFWLYH�RI� WKH�WZR��
and has found no general acceptance outside the ninth circuit, in which it was 

%HDU�ZLWK�P\�ZHDNQHVV��P\�EUDLQ�LV�WURXEOHG��
%H�QRW�GLVWXUE¶G�ZLWK�P\�LQ¿UPLW\��
if you be pleased, retire into my cell 
$QG�WKHUH�UHSRVH��D�WXUQ�RU�WZR�,¶OO�ZDON��
to still my beating mind.

William Shakespeare, The Tempest, act iV, Scene 1. 
��� 1DQF\�'UHZ�ZDV�LQYHQWHG��PRUH�RU� OHVV��E\�SXEOLVKHU�(GZDUG�6WUDWHPH\HU��EXW�

WKH�¿UVW�1DQF\�'UHZ�QRYHOV�ZHUH�ZULWWHQ�E\�0LOGUHG�:LUW�XQGHU�WKH�QDPH�&DURO\Q�.HHQH��
Wirt gave up the rights not only to the character nancy drew, but also to the pseudonym 
carolyn Keene. See, for example, Emily Jenkins, 7KH�&DVH�RI�WKH�*LUO�'HWHFWLYH��:LWK�WKH�
Passing of Nancy Drew’s First Author, the Mystery of the Teenage Sleuth’s True Identity 
Only Deepens�� 6DORQ�FRP�� -XQH� ���� ������ ZZZ�VDORQ�FRP�ERRNV�IHDWXUH������������
drew; amy benfer, :KR�ZDV�&DURO\Q�.HHQH"�$Q�,QWHUYLHZ�ZLWK�0LOGUHG�:LUW�%HQVRQ��WKH�
Original Ghostwriter for the Nancy Drew Mystery Novels, Salon.com, october 8, 1999, 
ZZZ�VDORQ�FRP�OLIH�IHDWXUH������������NHHQHBTBD�� 6HH� DOVR� JHQHUDOO\� Franklin Mint 
Corp. v. 1DWLRQDO�:LOGOLIH�$UW�([FKDQJH������)��G����������G�&LU��������
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Fan Fiction and Copyright��

originally adopted; courts outside the ninth circuit have avoided the reasoning in 
:DUQHU�%URWKHUV�v. Columbia Broadcasting.��

��� 6ee, for example, Goodis v. United Artists Television, Inc.������)��G����������Q���
��G�&LU�� ������� ³$OWKRXJK� WKH�1LQWK� &LUFXLW� GLG� QRW� UHDFK� WKH� TXHVWLRQ�ZKHWKHU�:DUQHU�
brothers could have used the characters of the Falcon in a new series even without an 
H[FOXVLYH�FRS\ULJKW²E\�DVVHUWLQJ�� LQ�HIIHFW�� WKDW�QRZ�WKH�)DOFRQ¶V�FKDUDFWHUV�ZHUH�LQ�WKH�
public domain—we think such a conclusion would be clearly untenable from the standpoint 
RI�SXEOLF�SROLF\�� IRU� LW�ZRXOG�HIIHFWLYHO\�SHUPLW� WKH�XQUHVWUDLQHG�SLOIHULQJ�RI�FKDUDFWHUV�´�
See also Ideal Toy Corp. v. .HQQHU�3URGV��� ����)�� 6XSS�� ����� ���� Q��� �6�'�1�<�� �������
³7KH� SODLQWLII� UHOLHV� RQ� WKH� �WK� &LUFXLW� FDVH� RI�:DUQHU� %URV�� 3LFWXUHV�� ,QF�� Y�� &ROXPELD�
Broadcasting System, Inc.������)��G�������WK�&LU���������cert. denied������8�6����������6�&W��
��������/�(G��������������WR�VXSSRUW�LWV�DUJXPHQW�WKDW�WKH�WKUHH�µ6WDU�:DUV¶�FKDUDFWHUV�DW�
issue here are not within the copyright protection granted to the movie itself. this case is not 
the law of this circuit, and this court declines an invitation to follow it for the reasons set 
forth by Judge Wollenberg in�:DOW�'LVQH\�3URGV��Y��$LU�3LUDWHV������)��6XSS����������±���
�1�'��&DO��������´�6HH�DOVR�JHQHUDOO\�Lotus Dev. Co. v. Paperback Software, Int’l., 740 F. 
6XSS����������'��0DVV���������UHIHUULQJ�RQO\�WR�WKH�6HFRQG�&LUFXLW�WHVW���+HU]RJ�v. Castle 
Rock Entertainment������)��G���������������WK�&LU���������DSSO\LQJ�WKH�6HFRQG�&LUFXLW�WHVW���
Trust Co. Bank v. MGM/UA Entertainment Co.������)��6XSS����������±����1�'��*D���������
aff’d������)��G��������WK�&LU���������UHIHUULQJ�WR�WKH�1LQWK�&LUFXLW�WHVW���.OLQJHU�v. :HHNO\�
:RUOG�1HZV��,QF�������)��6XSS��������������6�'��)OD���������UHIHUULQJ�WR�WKH�1LQWK�&LUFXLW�
WHVW���Tralins v. .DLVHU�$OXPLQXP�DQG�&KHP��&RUS�������)��6XSS������������'��0G���������
Columbia Broadcasting Sys. v. DeCosta������)��G������������VW�&LU���������Siegel v. National 
Periodical Publishers, Inc.������)��G�������G�&LU���������Atari, Inc. v. North Am. Philips 
Consumer Elecs. Corp.������)��G�������WK�&LU���������cert. denied������8�6��������������DC 
Comics, Inc. v. Reel Fantasy, Inc.������)��G������G�&LU���������Burroughs v. 0HWUR�*ROGZ\Q�
Mayer, Inc.������)��6XSS������6�'�1�<���������Filmvideo Releasing Corp. v. +DVWLQJV, 509 F. 
6XSS������6�'�1�<���������aff’d������)��G������G�&LU���������Frye v. <RXQJ�0HQ¶V�&KULVWLDQ�
Ass’n of Lincoln, Nebraska��1R������&9������VOLS�RS��DW����'�1HE��-XO\������������³$V�LQ�
Nichols, the characters in Kastleland are skeletal archetypes and the plot is largely composed 
of scènes à faire´��WKH�'LVWULFW�RI�1HEUDVND��ZLWKLQ�WKH�(LJKWK�&LUFXLW��DSSO\LQJ�WKH�6HFRQG�
&LUFXLW� WHVW���Gaiman v. McFarlane�� ����)��G� ���� ��WK�&LU�� ������ �GLVFXVVHG� LQ� WKH� WH[W�
DFFRPSDQ\LQJ�QRWHV����DQG�����infra; United Feature Syndicate, Inc. v. Sunrise Mold Co., 
����)��6XSS��������6�'��)OD���������Universal City Studios, Inc. v. .DPDU�,QGXV���,QF�, 217 
8�6�3�4��������������6�'��7H[���������VWDWLQJ�³>W@KH�GHIHQGDQW¶V�FRQWHQWLRQ�WKDW�FRS\ULJKW�
protection for a motion picture does not extend to characters or their names is not well 
WDNHQ�LQ�D�VLWXDWLRQ�LQYROYLQJ�D�GLVWLQFWLYH�DQG�ZHOO�GHYHORSHG�FKDUDFWHU�VXFK�DV�µ(�7�¶�´�DQG�
then citing, oddly, Nichols and :DUQHU�%URV��v. CBS��ZLWKRXW�IXUWKHU�H[SODQDWLRQ���:DUQHU�
Bros., Inc. v. American Broadcasting Cos.������)��6XSS��������6�'�1�<���������aff’d, 720 
)��G�������G�&LU���������GLVFXVVLQJ�WKH�FRS\ULJKWDELOLW\�RI�6XSHUPDQ���%XW�FI� from a court 
within the Fourth circuit, +RVSLWDO�IRU�6LFN�&KLOGUHQ v. Melody Fare Dinner Theatre������
)�6XSS����������(�'��9D���������³:KLOH�FKDUDFWHUV�DORQH�PD\�QRW�EH�FRS\ULJKWDEOH�>SXUVXDQW�
to :DUQHU�%URV��Y��&%6], the amalgamation of the characters in the theme of peter pan was 
GRQH�E\�%DUULH�´�+HU]RJ v. Castle Rock Entertainment������)��G���������������WK�&LU��������
�DSSO\LQJ�WKH�6HFRQG�&LUFXLW�WHVW���Trust Co. Bank v. MGM/UA Entertainment Co.������)��
6XSS����������±����1�'��*D���������aff’d������)��G��������WK�&LU���������UHIHUULQJ�WR�WKH�
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The First Question ��

(YHQ�ZLWKLQ�WKH�1LQWK�&LUFXLW��WKH�³VWRU\�EHLQJ�WROG´�WHVW�LV�QRZ�YLHZHG�ZDULO\��
in Air Pirates, the court, while refusing to characterize that part of the :DUQHU�
Brothers v. Columbia Broadcasting decision containing the test as holding or dicta, 
H[SODLQHG�WKDW�WKH�ORJLF�RI�WKH�³VWRU\�EHLQJ�WROG´�WHVW�ZDV�DW�PRVW�DSSOLFDEOH�RQO\�WR�
SXUHO\�OLWHUDU\�FKDUDFWHUV��QRW�FKDUDFWHUV�DFFRPSDQLHG�E\�JUDSKLF�UHSUHVHQWDWLRQV�

,W� LV� WUXH� WKDW� WKLV� &RXUW¶V� RSLQLRQ� LQ�:DUQHU� %URWKHUV� 3LFWXUHV� Y�� &ROXPELD�
broadcasting System lends some support to the position that characters 
ordinarily are not copyrightable.

*   *   *

-XGJH� 6WHSKHQV¶� RSLQLRQ� FRQVLGHUHG� ³ZKHWKHU� LW� ZDV� HYHU� LQWHQGHG� E\� WKH�
FRS\ULJKW�VWDWXWH�WKDW�FKDUDFWHUV�ZLWK�WKHLU�QDPHV�VKRXOG�EH�XQGHU�LWV�SURWHFWLRQ�´�
,Q�WKDW�FRQWH[W�KH�FRQFOXGHG�WKDW�VXFK�D�UHVWULFWLRQ�RQ�+DPPHWW¶V�IXWXUH�XVH�RI�
a character was unreasonable, at least when the characters were merely vehicles 
IRU�WKH�VWRU\�DQG�GLG�QRW�³UHDOO\�FRQVWLWXWH´�WKH�VWRU\�EHLQJ�WROG�«�,Q�UHDVRQLQJ�
WKDW� FKDUDFWHUV� ³DUH� DOZD\V� OLPLWHG� DQG� DOZD\V� IDOO� LQWR� OLPLWHG� SDWWHUQV�´�
-XGJH�6WHSKHQV�UHFRJQL]HG�WKDW�LW�LV�GLI¿FXOW�WR�GHOLQHDWH�GLVWLQFWLYHO\�D�OLWHUDU\�
FKDUDFWHU��:KHQ� WKH�DXWKRU�FDQ�DGG�D�YLVXDO� LPDJH��KRZHYHU�� WKH�GLI¿FXOW\� LV�
reduced. put another way, while many literary characters may embody little 
more than an unprotected idea, a comic book character, which has physical as 
well as conceptual qualities, is more likely to contain some unique elements of 
expression. because comic book characters therefore are distinguishable from 
literary characters, the Warner brothers language does not preclude protection 
RI�'LVQH\¶V�FKDUDFWHUV�40

this, if anything, makes matters worse. What of a book with illustrations? do 
cover illustrations count? What if the cover illustration is actually a photograph? 
What of a story with a well-known cartoon character, if the character is described 
only in text, without illustrations?41

but the difference in the approaches may be less dramatic than it appears. in 
WKH�ZRUGV�RI�WKH�OHDGLQJ�8�6��FRS\ULJKW�WUHDWLVH�

1LQWK�&LUFXLW�WHVW���.OLQJHU v. :HHNO\�:RUOG�1HZV��,QF�������)��6XSS��������������6�'��)OD��
�������UHIHUULQJ�WR�WKH�1LQWK�&LUFXLW�WHVW��

40 :DOW�'LVQH\�3URGXFWLRQV v. Air Pirates������)��G�������WK�&LU���������cert. denied 
sub nom O’Neill v. :DOW�'LVQH\�3URGXFWLRQV������8�6���������������FLWDWLRQV�RPLWWHG��

41 See, for example, FRedeRic tUten, tintin in the new woRLd��%DOWLPRUH��%ODFN�
&ODVVLF�3UHVV���������1RW�D�SHUIHFW�H[DPSOH��SHUKDSV��WKH�FRYHU�LOOXVWUDWLRQ�LV�DQ�RULJLQDO�
GUDZLQJ�RI�WKH�FKDUDFWHUV�XVHG�ZLWK�SHUPLVVLRQ�RI�+HUJp¶V�HVWDWH��DQG�WKH�IURQWLVSLHFH�E\�
roy Lichtenstein is also used by permission.
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Fan Fiction and Copyright��

those cases which have denied such protection are more reconcileable [sic] 
with those which have recognized such protection than the language in some 
of the opinions would seem to indicate. that is, in those cases recognizing 
such protection, the character appropriated was distinctively delineated in the 
SODLQWLII¶V�ZRUN��DQG�VXFK�GHOLQHDWLRQ�ZDV�FRSLHG�LQ�WKH�GHIHQGDQW¶V�ZRUN��,Q�WKH�
non-protection cases, the similarity generally was only of character type and not 
of a distinctively delineated character.42

,Q�1LPPHU¶V�RSLQLRQ��Air Pirates� UHSUHVHQWV�D�GLVWDQFLQJ�IURP�WKH�³VWRU\�EHLQJ�
WROG´�WHVW�

From this it would seem to follow that a literary character may achieve separate 
FRS\ULJKWDELOLW\�HYHQ�LI�LW�GRHV�QRW�PHHW�³WKH�VWRU\�EHLQJ�WROG�VWDQGDUG´�SURYLGHG�
WKH�FKDUDFWHU�LV�VXI¿FLHQWO\�GHYHORSHG�DQG�¿QHO\�GUDZQ�VR�DV�WR�FURVV�WKH�OLQH�
IURP�³LGHD´�WR�³H[SUHVVLRQ�´�7KLV�ZRXOG�VHHP�WR�SRUWHQG�D�UHFRJQLWLRQ�E\�WKH�
1LQWK�&LUFXLW�RI�WKH�JHQHUDOO\�DFFHSWHG�>³VXI¿FLHQWO\�GHOLQHDWHG´@�VWDQGDUG���

:KLOH�WKH�³VWRU\�EHLQJ�WROG´�WHVW�LV�E\�QR�PHDQV�GHIXQFW��LW�VHHPV�VDIH�WR�VD\�WKDW�
in the future it will be applied cautiously, even in the ninth circuit. this is not 
WKH�EHVW�SRVVLEOH�QHZV�IRU�IDQILF�ZULWHUV��WKH�³VWRU\�EHLQJ�WROG´�WHVW�LV�WKH�PRUH�
restrictive of the two, and thus protects fewer characters.

The Ninth Circuit backs away from the “story being told” test

:KLOH�WKH�1LQWK�&LUFXLW�KDV�QRW�\HW�RYHUWO\�DEDQGRQHG�WKH�³VWRU\�EHLQJ�WROG´�WHVW��
GLVWULFW�FRXUWV�ZLWKLQ�LW�VHHP�WR�EH�WDNLQJ�1LPPHU¶V�YLHZ��RU�DW�OHDVW�DFNQRZOHGJLQJ�
WKDW�WKH�FXUUHQW�VWDWH�RI�SURWHFWLRQ�RI�FKDUDFWHUV�FUHDWHG�RQO\�LQ�WH[W�LV�XQFOHDU�

Air Pirates can be interpreted as either attempting to harmonize granting 
FRS\ULJKW� SURWHFWLRQ� WR� JUDSKLF� FKDUDFWHUV� ZLWK� WKH� ³VWRU\� EHLQJ� WROG´� WHVW�
HQXQFLDWHG� LQ� WKH� 6DP� 6SDGH� FDVH� RU� QDUURZLQJ� WKH� ³VWRU\� EHLQJ� WROG´� WHVW�
to characters in literary works. if Air Pirates is construed as holding that the 
graphic characters in question constituted the story being told, it does little to 
alter the Sam Spade opinion. however, it is equally as plausible to interpret Air 
Pirates as applying a less stringent test for protectability of graphic characters.

professor nimmer has adopted the latter reading as he interprets air pirates as 
limiting the story being told requirement to word portraits. Further, professor 
1LPPHU�¿QGV�WKDW�WKH�UHDVRQLQJ�RI�WKH�6DP�6SDGH�FDVH�LV�XQGHUPLQHG�E\�WKH�
$LU�3LUDWHV�RSLQLRQ��HYHQ�DV�LW�UHODWHV�WR�ZRUG�SRUWUDLWV�«�7KLV�LV�WUXH�EHFDXVH�

42 MeLviLLe B. niMMeR & david niMMeR, niMMeR on copyRight����±����/H[LV1H[LV��
�����.

��� ,ELG�
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The First Question ��

the use of a less stringent test for protection of characters in the graphic medium 
casts doubt on the vitality of the more stringent story being told test for graphic 
characters. as a practical matter, a graphically depicted character is much 
PRUH�OLNHO\�WKDQ�D�OLWHUDU\�FKDUDFWHU�WR�EH�ÀHVKHG�RXW�LQ�VXI¿FLHQW�GHWDLO�VR�DV�
to warrant copyright protection. but this fact does not warrant the creation of 
separate analytical paradigms for protection of characters in the two mediums.44

Similarly, in Toho v.�:LOOLDP�0RUURZ�	�&R�, the central district of california 
DSSOLHG�WKH�³VXI¿FLHQWO\�GHOLQHDWHG´�WHVW�UDWKHU�WKDQ�WKH�³VWRU\�EHLQJ�WROG´�WHVW�WR�
7RKR�)LOPV¶�FRS\ULJKW�LQ�LWV�EHVW�NQRZQ�FKDUDFWHU��*RG]LOOD��:KLOH�*RG]LOOD�KDV�
changed size, shape and other characteristics frequently over the course of his 
�RU��LQ�DW�OHDVW�RQH�FDVH��KHU��H[LVWHQFH��DQG�RIWHQ�RYHU�WKH�FRXUVH�RI�D�VLQJOH�¿OP��
WKH� FRXUW� IRXQG� WKDW� ³*RG]LOOD� LV� DOZD\V� D� SUH�KLVWRULF�� ¿UH�EUHDWKLQJ�� JLJDQWLF�
GLQRVDXU�DOLYH�DQG�ZHOO�LQ�WKH�PRGHUQ�ZRUOG´�DQG�LV�WKXV�VXI¿FLHQWO\�GHOLQHDWHG�WR�
EH�SURWHFWHG�E\�FRS\ULJKW�

Morrow argues that the godzilla character is not delineated enough to merit 
copyright protection. only those characters that are highly delineated with 
constant traits qualify for protection separate from the works in which they 
appear. [Nichols@� �³>7@KH� OHVV� GHYHORSHG� WKH� FKDUDFWHUV� WKH� OHVV� WKH\� FDQ� EH�
copyrighted, that is the penalty an author must bear for marking them too 
LQGLVWLQFWO\�´�� >Olson]. Morrow contends that because the godzilla character 
KDV�DVVXPHG�PDQ\�VKDSHV�DQG�SHUVRQDOLWLHV�RYHU�WKH�FRXUVH�RI�WKH�¿OPV��LW�KDV�
no constant traits and therefore cannot acquire copyright protection apart from 
WKH�¿OP�LQ�ZKLFK�LW�DSSHDUV�

toho contends that where a character is visually depicted, and contains the 
UHTXLVLWH�DWWULEXWHV�RI�RULJLQDOLW\��D�FKDUDFWHU�LV�VXI¿FLHQWO\�GHOLQHDWHG�WR�UHFHLYH�
copyright protection. [Air Pirates]. Moreover, toho argues that [0*0�Y��+RQGD] 
is instructive. in that case, the court held that the James bond character was 
SURWHFWHG�E\�FRS\ULJKW��HYHQ�WKRXJK�WKH�FKDUDFWHU�KDG�FKDQJHG�³IURP�\HDU� WR�
\HDU�DQG�¿OP�WR�¿OP�´�7KH�FRXUW�IXUWKHU�KHOG�WKDW�WKH�-DPHV�%RQG�FKDUDFWHU�ZDV�
FRS\ULJKWDEOH�EHFDXVH�RI�DQ�LGHQWL¿DEOH�VHW�RI�WUDLWV�WKDW�KDG�GHYHORSHG�RYHU�WKH�
FRXUVH�RI�WKH����-DPHV�%RQG�¿OPV��,Q�WKLV�FDVH��*RG]LOOD�KDV�OLNHZLVH�GHYHORSHG�
D�FRQVWDQW�VHW�RI�WUDLWV�WKDW�GLVWLQJXLVK�KLP�KHU�LW�IURP�RWKHU�¿FWLRQDO�FKDUDFWHUV��
While godzilla may have shifted from evil to good, there remains an underlying 
VHW�RI�DWWULEXWHV�WKDW�UHPDLQ�LQ�HYHU\�¿OP��*RG]LOOD�LV�DOZD\V�D�SUH�KLVWRULF��¿UH�
breathing, gigantic dinosaur alive and well in the modern world. this court 
¿QGV� WKDW�7RKR¶V�*RG]LOOD� LV� D�ZHOO�GH¿QHG� FKDUDFWHU�ZLWK� KLJKO\� GHOLQHDWHG�

44 Anderson v. Stallone��1R����������������:/���������DW��±���&�'��&DO��������
�FLWDWLRQV�RPLWWHG��
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consistent traits. therefore, toho has demonstrated prima facie ownership of 
FRS\ULJKWV�LQ�WKH�*RG]LOOD�FKDUDFWHU�DSDUW�IURP�DQ\�¿OP�45

Toho is especially disturbing for fan authors, as the work in question was a 
UHIHUHQFH� LQWHQGHG� IRU� *RG]LOOD� IDQV�� ³FRQWDLQ>LQJ@� FRPPHQWDU\�� FULWLTXH�� DQG�
WULYLD>�@�H[WHQVLYH�GHWDLOHG�SORW�VXPPDULHV�RI�HDFK�*RG]LOOD�¿OP>��DQG@�QXPHURXV�
SLFWXUHV�IURP�7RKR¶V�¿OPV>�@´���,Q�RWKHU�ZRUGV��LW�ZDV�DW�OHDVW�VXSHU¿FLDOO\�VLPLODU�
to the harry potter Lexicon, discussed in detail in chapter 4.

as the excerpt from Toho above makes clear, MGM v.� +RQGD� involved 
FRS\ULJKW�LQ�WKH�-DPHV�%RQG�FKDUDFWHU��DSSDUHQWO\�DV�UHSUHVHQWHG�LQ�WKH�����WR�WKDW�
GDWH��³RI¿FLDO´�¿OPV�UDWKHU�WKDQ�LQ�WKH�QRZ�ODUJHO\�XQUHDG�VWRULHV�E\�,DQ�)OHPLQJ��
Like godzilla, 007 has had many visually different onscreen incarnations, and his 
back-story and personality characteristics have undergone many changes. there 
LV�HYHQ�D�IDQ�WKHRU\�WR�DFFRXQW�IRU�WKLV��³-DPHV�%RQG´�DQG�³���´�UHIHU�QRW�WR�DQ\�
individual person, but are code names assigned to new agents as their predecessors 
in the position retire or are killed.47

$PHULFDQ�+RQGD�0RWRU�&R�¶V�DGYHUWLVLQJ�DJHQF\��5XEHQ�3RVWDXHU��FUHDWHG�DQ�
DGYHUWLVHPHQW�LQ�ZKLFK��DFFRUGLQJ�WR�WKH�FRXUW�

[a] young, well-dressed couple in a honda del Sol [is] being chased by a high-
WHFK�KHOLFRSWHU��$�JURWHVTXH�YLOODLQ�ZLWK�PHWDO�HQFDVHG�DUPV�MXPSV�RXW�RI�WKH�
KHOLFRSWHU�RQWR� WKH�FDU¶V� URRI�� WKUHDWHQLQJ�KDUP��:LWK�D�ÀLUWDWLRXV� WXUQ� WR�KLV�
FRPSDQLRQ��WKH�PDOH�GULYHU�GHIWO\�UHOHDVHV�WKH�+RQGD¶V�GHWDFKDEOH�URRI��ZKLFK�
'HIHQGDQWV�FODLP�LV�WKH�PDLQ�IHDWXUH�DOOHJHGO\�KLJKOLJKWHG�E\�WKH�FRPPHUFLDO���
VHQGLQJ�WKH�YLOODLQ�LQWR�VSDFH�DQG�HIIHFWLQJ�WKH�FRXSOH¶V�VSHHG\�JHW�DZD\�48

the commercial can still be found online.49 While the basic aspects—couple in a 
car, pursuing helicopter, weird villain, quip after casually defeating villain—can 
all be found in the James bond movies, they can also be found throughout the 
action-movie genre. nonetheless, the central district of california found not only 

45 Toho v. :LOOLDP�0RUURZ�	�&R���,QF������)��6XSS���G�������������&�'��&DO���������
$V�DQ�DVLGH��,¶G�MXVW�OLNH�WR�VD\�ZKDW�D�GHOLJKW�LW�LV�WR�EH�SDUW�RI�D�OHJDO�V\VWHP�LQ�ZKLFK�WKH�
ZRUGV�³*RG]LOOD�LV�DOZD\V�D�SUH�KLVWRULF��¿UH�EUHDWKLQJ��JLJDQWLF�GLQRVDXU�DOLYH�DQG�ZHOO�LQ�
WKH�PRGHUQ�ZRUOG´�FDQ�DSSHDU�LQ�D�MXGLFLDO�RSLQLRQ�

��� Toho�����)��6XSS���G�DW������
47 See, for example, derek James, 6 Insane Fan Theories that Actually Make Great 

0RYLHV� (YHQ� %HWWHU�� ��. James Bond Is Not a Man, but a Code Name, cracked.com, 
-DQXDU\� ���� ������ ZZZ�FUDFNHG�FRP�DUWLFOH������B��LQVDQH�IDQ�WKHRULHV�WKDW�DFWXDOO\�
make-great-movies-better.

48 0HWUR�*ROGZ\Q�0D\HU� ,QF� v. $PHULFDQ� +RQGD�0RWRU� &R�� ,QF�, 900 F. Supp. 
������������&�'��&DO��������

49 See, for example,�9LGHR��+RQGD�86�'HO�6RO�&RPPHUFLDO�a�&ODVVLF�, available at 
ZZZ�ZHEULGHVWY�FRP�YLGHRV�KRQGD�XV�GHO�VRO�FRPPHUFLDO��FODVVLF���������YLVLWHG�-DQXDU\�
����������
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The First Question ��

WKDW�WKH�-DPHV�%RQG�FKDUDFWHU�ZDV�SUREDEO\�SURWHFWHG�E\�FRS\ULJKW��ZKLFK��LQ�OLJKW�
RI�WKH�RWKHU�FDVHV�ZH¶YH�ORRNHG�DW��VHHPV�REYLRXV�XQGHU�HLWKHU�WKH�³VXI¿FLHQWO\�
GHOLQHDWHG´� RU� ³VWRU\� EHLQJ� WROG´� WHVW�� EXW� WKDW� +RQGD¶V� DG� SUREDEO\� LQIULQJHG�
RQ�WKDW�FRS\ULJKW²DW�OHDVW��WKDW�0*0�KDG�HVWDEOLVKHG�D�VXI¿FLHQW�OLNHOLKRRG�RI�
prevailing on the merits of the copyright claim to support the grant of a preliminary 
LQMXQFWLRQ��,Q�¿QGLQJ�WKH�FKDUDFWHU�SURWHFWHG��WKH�FRXUW�DW�¿UVW�DSSHDUHG�WR�FOLQJ�WR�
WKH�³VWRU\�EHLQJ�WROG´�WHVW�

two subsequent ninth circuit decisions have cast doubt on the continued 
YLDELOLW\�RI�WKH�6DP�6SDGH�KROGLQJ�DV�DSSOLHG�WR�JUDSKLF�FKDUDFWHUV�«�7KH�>¿UVW�
of these,] Air Pirates�«�PD\�EH� YLHZHG� DV� HLWKHU�� ���� IROORZLQJ�6DP�6SDGH�
E\� LPSOLFLWO\� KROGLQJ� WKDW� 'LVQH\¶V� JUDSKLF� FKDUDFWHUV� FRQVWLWXWHG� WKH� VWRU\�
EHLQJ�WROG��RU�����DSSO\LQJ�D�OHVV�VWULQJHQW�WHVW�IRU�WKH�SURWHFWDELOLW\�RI�JUDSKLF�
characters.

*   *   *

[the] second [of these, Olson@� GLG� OLWWOH� WR� FODULI\�$LU�3LUDWHV¶� LPSDFW� RQ� WKH�
6DP�6SDGH�WHVW��,Q�2OVRQ�«�WKH�FRXUW�FLWHG�ZLWK�DSSURYDO�WKH�6DP�6SDGH�³VWRU\�
EHLQJ� WROG´� WHVW� DQG� GHFOLQHG� WR� FKDUDFWHUL]H� WKLV� ODQJXDJH� DV� GLFWD�� /DWHU� LQ�
the opinion, the court cited the Air Pirates decision along with Second circuit 
SUHFHGHQW��UHFRJQL]LQJ�WKDW�³FDVHV�VXEVHTXHQW�WR�>WKH�6DP�6SDGH�GHFLVLRQ@�KDYH�
DOORZHG� FRS\ULJKW� SURWHFWLRQ� IRU� FKDUDFWHUV� ZKR� DUH� HVSHFLDOO\� GLVWLQFWLYH�´�
«�+RZHYHU��ODWHU�LQ�WKH�RSLQLRQ��WKH�FRXUW�GLVWDQFHG�LWVHOI�IURP�WKH�FKDUDFWHU�
GHOLQHDWLRQ�WHVW�DSSOLHG�E\�WKHVH�RWKHU�FDVHV��UHIHUULQJ�WR�LW�DV�³WKH�PRUH�OHQLHQW�
VWDQGDUG>�@�DGRSWHG�HOVHZKHUH�´50

While the MGM v.�+RQGD�FRXUW� OHDQHG�PRUH�XQDPELJXRXVO\� WRZDUG� WKH�³VWRU\�
EHLQJ�WROG´�WHVW�WKDQ�RWKHU�UHFHQW�GHFLVLRQV�IURP�FRXUWV�ZLWKLQ�WKH�1LQWK�&LUFXLW��LW�
UHFRJQL]HG�WKH�FRQIXVLRQ�DQG��WR�EH�RQ�WKH�VDIH�VLGH��DSSOLHG�WKH�6HFRQG�&LUFXLW¶V�
³VXI¿FLHQWO\�GHOLQHDWHG´�WHVW�DV�ZHOO�

reviewing the evidence and arguments, the court believes that James bond 
is more like rocky than Sam Spade—in essence, that James bond is a 
FRS\ULJKWDEOH�FKDUDFWHU�XQGHU�HLWKHU� WKH�6DP�6SDGH�³VWRU\�EHLQJ�WROG�WHVW´�RU�
WKH�6HFRQG�&LUFXLW¶V�³FKDUDFWHU�GHOLQHDWLRQ´�WHVW��/LNH�5RFN\��6KHUORFN�+ROPHV��
tarzan, and Superman, James bond has certain character traits that have been 
GHYHORSHG�RYHU�WLPH�WKURXJK�WKH�VL[WHHQ�¿OPV�LQ�ZKLFK�KH�DSSHDUV��&RQWUDU\�WR�
'HIHQGDQWV¶�DVVHUWLRQV��EHFDXVH�PDQ\�DFWRUV�FDQ�SOD\�%RQG�LV�D�WHVWDPHQW�WR�WKH�
IDFW� WKDW�%RQG� LV� D�XQLTXH�FKDUDFWHU�ZKRVH� VSHFL¿F�TXDOLWLHV� UHPDLQ�FRQVWDQW�
despite the change in actors. See pfeiffer and Lisa, 7KH�,QFUHGLEOH�:RUOG�RI����, 
DW��� �³>'HVSLWH� WKH�GLIIHUHQW� DFWRUV�ZKR�KDYH�SOD\HG� WKH�SDUW@� -DPHV�%RQG� LV�

50 0HWUR�*ROGZ\Q�0D\HU�,QF�������)��6XSS��DW�����±����
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Fan Fiction and Copyright��

OLNH�DQ�ROG�UHOLDEOH�IULHQG�´���,QGHHG��DXGLHQFHV�GR�QRW�ZDWFK�7DU]DQ��6XSHUPDQ��
6KHUORFN�+ROPHV��RU� -DPHV�%RQG� IRU� WKH�VWRU\�� WKH\�ZDWFK� WKHVH�¿OPV� WR� VHH�
WKHLU�KHURHV�DW�ZRUN��$�-DPHV�%RQG�¿OP�ZLWKRXW� -DPHV�%RQG� LV�QRW�D� -DPHV�
%RQG�¿OP��0RUHRYHU��DV�GLVFXVVHG�PRUH�VSHFL¿FDOO\�EHORZ��WKH�+RQGD�0DQ¶V�
character, from his appearance to his grace under pressure, is substantially 
VLPLODU�WR�3ODLQWLIIV¶�%RQG�

accordingly, the court concludes that plaintiffs will probably succeed on their 
FODLP�WKDW�-DPHV�%RQG�LV�D�FRS\ULJKWDEOH�FKDUDFWHU�XQGHU�HLWKHU�WKH�³VWRU\�EHLQJ�
WROG´�RU�WKH�³FKDUDFWHU�GHOLQHDWLRQ´�WHVW�51

7KH�FRXUW¶V� UHIHUHQFHV� WR�5RFN\�DQG�6XSHUPDQ�DUH�VXSSRUWHG�ZLWK� IRRWQRWHV� WR�
cases addressing the copyrightability of these characters.52 tarzan and Sherlock 
holmes receive no footnotes, but we have already addressed tarzan in some 
detail, and the passage of time has left Sherlock holmes at least partially in the 
public domain.

7KH�FRXUW¶V�UHDVRQLQJ�LV�GLVWXUELQJ��GHHSO\�GLVWXUELQJ��7KH�QDPH�³-DPHV�%RQG´�
appears nowhere in the commercial, and in appearance the actor driving the car 
VKDUHV�ZLWK�-DPHV�%RQG��ZKRVH�DSSHDUDQFH��DV�QRWHG��LV�HYHU�FKDQJLQJ��RQO\�WKH�
characteristics of being male and caucasian, and perhaps fairly good-looking—
QRW�D�UDULW\�DPRQJ�PRYLH�OHDGV��+RQGD�DUJXHG�WKDW�0*0�ZDV�³VLPSO\�WU\LQJ�WR�
JDLQ�D�PRQRSRO\�RYHU�WKH�µDFWLRQ�VS\�SROLFH�KHUR¶�JHQUH�ZKLFK�LV�FRQWUDU\�WR�WKH�
SXUSRVHV�RI�FRS\ULJKW�ODZ�´��

2Q�WKLV�LVVXH��ZLWK�GXHOLQJ�H[SHUW�WHVWLPRQ\�DV�WR�ZKHWKHU�WKH�-DPHV�%RQG�¿OP�
lay within a genre or were in fact the source of that genre, with all others in the 
genre as imitators, there would seem to be a triable issue of fact. nonetheless, the 
court found that MgM had established a likelihood of prevailing on the merits—
raising, though not answering, the question of where that leaves every arguably 
bondesque action movie and television show of the past few decades. 

the court relied to some extent on facts relating to the development of the 
commercial. copyright infringement requires a valid copyright plus unauthorized 
copying. granting the copyright in the character of James bond and the lack of 
authorization, the question becomes whether ruben-postaer copied the character. 
copying requires access to the protected work plus substantial similarity between 
the protected work and that allegedly infringing upon it. the court found evidence 
RI�DFFHVV�LQ�

���� >5XEHQ�3RVWDHU� YLFH�SUHVLGHQW@� <RVKLGD¶V� DGPLVVLRQ� WKDW� KH� KDV� DW� OHDVW�
YLHZHG�SRUWLRQV�RI�WKH�-DPHV�%RQG�¿OPV�RQ�WHOHYLVLRQ������WKH�³+RQGD�PDQ¶V´�

51 ibid. 
52 Anderson v. Stallone��1R����������������:/���������DW��±���&�'��&DO���������

:DUQHU�%URV��,QF� v. American Broadcasting Cos.������)��G���������±�����G�&LU��������
��� 0HWUR�*ROGZ\Q�0D\HU�,QF�������)��6XSS��DW������
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The First Question ��

KDYLQJ�EHHQ�UHIHUUHG�WR�DV�³-DPHV�%RE´��DQG�����WKH�FDVWLQJ�GLUHFWRU¶V�GHVLUH�WR�
FDVW�³-DPHV�%RQG´�W\SH�DFWRUV�DQG�DFWUHVVHV��DUH�IDFWRUV�VXI¿FLHQW�WR�HVWDEOLVK�
'HIHQGDQWV¶�DFFHVV�WR�3ODLQWLIIV¶�ZRUN��0RUHRYHU��WKH�VKHHU�ZRUOGZLGH�SRSXODULW\�
DQG�GLVWULEXWLRQ�RI�WKH�%RQG�¿OPV�DOORZV�WKH�&RXUW�WR�LQGXOJH�D�SUHVXPSWLRQ�RI�
access.54

$JDLQ��WKLV�VHHPV�REYLRXV��HYHU\RQH�LQ�WKH�(QJOLVK�VSHDNLQJ�ZRUOG��DQG�FHUWDLQO\�
everyone working in the media industry, has at least a passing familiarity with 
James bond. this leaves only the question of substantial similarity, to which the 
FRXUW�DSSOLHG�ERWK�DQ�H[WULQVLF�WHVW��ORRNLQJ�DW�YDULRXV�HOHPHQWV�RI�WKH�FRPPHUFLDO�
DQG� FRPSDULQJ� WKHP� WR�YDULRXV� HOHPHQWV� RI� WKH�%RQG�PRYLHV�� DQG� DQ� LQWULQVLF�
WHVW� �ORRNLQJ� DW� ³ZKHWKHU� WKH� µWRWDO� FRQFHSW� DQG� IHHO¶� RI� WKH� WZR�ZRUNV� LV� DOVR�
VXEVWDQWLDOO\�VLPLODU´���7KH�FRXUW�IRXQG�LVVXHV�RI�PDWHULDO�IDFW�WR�SUHFOXGH�VXPPDU\�
MXGJPHQW��2YHUDOO��WKH�FRXUW¶V�ODQJXDJH�GRHV�VHHP�WR�VXJJHVW��GHVSLWH�LWV�SURWHVWV��
that entire genres can be preempted. if James bond can own an entire genre, why 
FDQ¶W�+DUU\�3RWWHU��-DPHV�7��.LUN��RU�,QGLDQD�-RQHV"�$QG�ZKHUH�ZRXOG�WKDW�OHDYH�
WKH�IXWXUH�RI�¿FWLRQ"

2XWVLGH�&DOLIRUQLD¶V�&HQWUDO�'LVWULFW��ZLWKLQ�ZKLFK�OLHV�+ROO\ZRRG���DW� OHDVW�
one district court has also applied both tests, but in this case with more emphasis 
RQ�WKH�6HFRQG�&LUFXLW¶V�³VXI¿FLHQWO\�GHOLQHDWHG´�WHVW��,Q�Bach v. Forever Living 
Products, the Western district of Washington considered the copyrightability of 
proto-new-age icon Jonathan Livingston Seagull. the defendant, a multi-level 
marketing company, used a seagull as its logo, which seems innocuous enough, 
EXW� DOVR� UHIHUUHG� WR� WKH� ORJR� DV� ³-RQDWKDQ�´�ZKLFK� GRHVQ¶W��7KH� FRXUW�� LQ�ZKDW�
VHHPV�WR�EH�WKH�FXUUHQW�1LQWK�&LUFXLW�SUDFWLFH��ZDIÀHG�RQ�ZKLFK�WHVW�WR�DSSO\�DQG�
HQGHG�XS�GHFLGLQJ�WKH�UHVXOWV�ZRXOG�EH�WKH�VDPH�XQGHU�HLWKHU�

³:KLOH�FKDUDFWHUV�DUH�RUGLQDULO\�QRW�DIIRUGHG�FRS\ULJKW�SURWHFWLRQ�«�FKDUDFWHUV�
WKDW�DUH�µHVSHFLDOO\�GLVWLQFWLYH¶�RU�WKH�µVWRU\�EHLQJ�WROG¶�UHFHLYH�SURWHFWLRQ�DSDUW�
IURP�WKH�FRS\ULJKWHG�ZRUN�´�Rice v. Fox Broad. Co.������)��G��������������WK�
&LU��������&RXUWV�KDYH�JLYHQ�FRS\ULJKW�SURWHFWLRQ�WR�FKDUDFWHUV�WKDW�DUH�KLJKO\�
delineated or play a central role in an overall work. [See Anderson v. Stallone] 
�FRQFOXGLQJ�WKDW�5RFN\�FKDUDFWHUV�DUH�ERWK�KLJKO\�GHOLQHDWHG�DQG�WKH�³VWRU\�EHLQJ�
WROG´�LQ�WKH�PRYLHV�5RFN\�,��,,��DQG�,,,���>Toho@��*RG]LOOD�FKDUDFWHU�SURWHFWHG���
[MGM v.�+RQGD@��-DPHV�%RQG�FKDUDFWHU�SURWHFWHG���8QLYHUVDO�&LW\�6WXGLRV��,QF��
Y��.DPDU�,QGXV���,QF�������8�6�3�4��������������6�'�7H[��������(�7��FKDUDFWHU�
SURWHFWHG��«�%XW�ZKHUH�WKH�FKDUDFWHUV�DUH�QRW�VXI¿FLHQWO\�GHOLQHDWHG�RU�DUH�QRW�
the central focus of the work, courts decline to give the characters copyright 
protection.55

*   *   *

54 ibid., at 1297.
55 Bach v. Forever Living Products������)��6XSS���G�������������:�'��:DVK��������
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Fan Fiction and Copyright40

[i]t is the unique combination of elements that makes up a protected character. 
the court will therefore consider whether Jonathan Livingston Seagull is 
VXI¿FLHQWO\�GHOLQHDWHG�RU�³WKH�VWRU\�EHLQJ�WROG´�FRQVLGHULQJ�WKH�FRPELQDWLRQ�RI�
all the elements of his character.

plaintiffs argue that like rocky, James bond, godzilla, and others, Jonathan 
Livingston Seagull is a highly delineated character that warrants copyright 
protection. plaintiffs contend that the Jonathan Livingston Seagull character is a 
³RQH�RI�D�NLQG�VHDJXOO²D�WKLQNLQJ��WDONLQJ��SKLORVRSKL]LQJ��ULVN�WDNLQJ��OLPLW�
WHVWLQJ�VHDJXOO�´

*   *   *

Every literary character has elements that are not original, but, as explained 
above, courts look to the combination of those elements to determine whether 
WKH� FKDUDFWHU� LV� SURWHFWDEOH�� /LNH� RWKHU� KLJKO\� GHOLQHDWHG� OLWHUDU\� DQG� ¿OP�
characters, the Jonathan Livingston Seagull character is protected under 
FRS\ULJKW��-RQDWKDQ�/LYLQJVWRQ�6HDJXOO�LV�D�ZHOO�GH¿QHG�FKDUDFWHU²DQ�RUGLQDU\�
VHDJXOO�QDPHG�-RQDWKDQ�/LYLQJVWRQ�6HDJXOO�ZKR�LV�GHWHUPLQHG�WR�À\�KLJKHU�DQG�
faster, who transcends his beginnings, and who teaches others to do the same. 
he is not a stock character and the fact that his character has not been delineated 
over time is inconsequential.��

*   *   *

,Q�DGGLWLRQ��WR�WKH�H[WHQW�WKDW�D�FKDUDFWHU�LV�SURWHFWDEOH�EHFDXVH�LW�LV�WKH�³VWRU\�
EHLQJ�WROG�´�-RQDWKDQ�/LYLQJVWRQ�6HDJXOO�LV�SURWHFWDEOH��+H�LV�WKH�³VWRU\�EHLQJ�
WROG´�DQG�LV�QRW�D�PHUH�³FKHVVPDQ�LQ�WKH�JDPH�RI�WHOOLQJ�WKH�VWRU\�´�+H�LV�WKH�
title character in a book that is entirely about his development from an ordinary 
seagull to an extraordinary one. his character is protectable under this doctrine 
as well.57

in Olson v. National Broadcasting Co.,58 the ninth circuit itself took a similar 
view, extending the protection of cartoon characters in Air Pirates to characters 
SRUWUD\HG�E\�OLYH�DFWRUV�LQ�PRYLHV�DQG�WHOHYLVLRQ�VKRZV�

We recognize that cases subsequent to Warner bros. have allowed copyright 
protection for characters who are especially distinctive. For example, cartoon 
characters may be afforded copyright protection notwithstanding Warner bros. 
[See Air Pirates@�� ³>0@DQ\� OLWHUDU\� FKDUDFWHUV� PD\� HPERG\� OLWWOH� PRUH� WKDQ�

��� ,ELG���DW�����±���
��� ,ELG���DW������
58 Olson v. National Broadcasting Co.������)��G��������WK�&LU��������
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The First Question 41

an unprotected idea [while] a comic book character, which has physical as 
well as conceptual qualities, is more likely to contain some unique elements 
RI� H[SUHVVLRQ�´� )RU� VLPLODU� UHDVRQV�� FRS\ULJKW� SURWHFWLRQ�PD\� EH� DIIRUGHG� WR�
characters visually depicted in a television series or in a movie.59

it might be worth noting that the Olson�Air Pirates reasoning might have been 
applied to Bach as well. Jonathan Livingston Seagull is illustrated, after a fashion, 
with photographs of seagulls, which might be said to be graphic representations 
RI�WKH�FKDUDFWHU²WKRXJK��WKH�ERRN¶V�FHQWUDO�WKHVLV�QRWZLWKVWDQGLQJ��RQH�VHDJXOO�
ORRNV�YHU\�PXFK�OLNH�DQRWKHU�WR�DQ\RQH�ZKR�LVQ¶W�D�VHDJXOO�

the Seventh circuit later took the view that with Olson and Air Pirates the 
1LQWK�&LUFXLW�KDG�³NLOOHG´�WKH�³VWRU\�EHLQJ�WROG´�WHVW�

We are mindful that the ninth circuit denied copyrightability to dashiell 
+DPPHWW¶V� IDPRXVO\� GLVWLQFWLYH� GHWHFWLYH� FKDUDFWHU� 6DP� 6SDGH� LQ� >:DUQHU�
Bros. Pictures, Inc. v. Columbia Broadcasting System]. that decision is wrong, 
WKRXJK�SHUKDSV�XQGHUVWDQGDEOH�RQ�WKH�³OHJDO�UHDOLVW´�JURXQG�WKDW�+DPPHWW�ZDV�
not claiming copyright in Sam Spade—on the contrary, he wanted to reuse his 
RZQ�FKDUDFWHU�EXW�WR�EH�DEOH�WR�GR�VR�KH�KDG�WR�RYHUFRPH�:DUQHU�%URWKHUV¶�FODLP�
to own the copyright. the ninth circuit has killed the decision, see [olson and 
air pirates], though without the usual obsequies[.]��

the Seventh circuit added an unnecessary but interesting rumination on the 
GLIIHULQJ�QDWXUH�RI�SXUHO\�WH[WXDO�¿FWLRQ²QRYHOV�DQG�VKRUW�VWRULHV²DQG�JUDSKLF�
UHSUHVHQWDWLRQV��ZKHWKHU�WKURXJK�WKH�XVH�RI�GUDZLQJV�RU�OLYH�DFWRUV�

the description of a character in prose leaves much to the imagination, even 
ZKHQ�WKH�GHVFULSWLRQ�LV�GHWDLOHG�DV� LQ�'DVKLHOO�+DPPHWW¶V�GHVFULSWLRQ�RI�6DP�
6SDGH¶V� SK\VLFDO� DSSHDUDQFH� LQ� WKH� ¿UVW� SDUDJUDSK� RI� 7KH� 0DOWHVH� )DOFRQ��
³6DPXHO�6SDGH¶V� MDZ�ZDV� ORQJ�DQG�ERQ\��KLV�FKLQ�D� MXWWLQJ�Y�XQGHU� WKH�PRUH�
ÀH[LEOH�Y�RI�KLV�PRXWK��+LV�QRVWULOV�FXUYHG�EDFN�WR�PDNH�DQRWKHU��VPDOOHU��Y��+LV�
yellow-grey eyes were horizontal. the v motif was picked up again by thickish 
brows rising outward from twin creases above a hooked nose, and his pale brown 
KDLU�JUHZ�GRZQ²IURP�KLJK�ÀDW�WHPSOHV²LQ�D�SRLQW�RQ�KLV�IRUHKHDG��+H�ORRNHG�
UDWKHU�SOHDVDQWO\�OLNH�D�EORQG�VDWDQ�´�(YHQ�DIWHU�DOO�WKLV��RQH�KDUGO\�NQRZV�ZKDW�
Sam Spade looked like. but everyone knows what humphrey bogart looked 
OLNH��$�UHDGHU�RI�XQLOOXVWUDWHG�¿FWLRQ�FRPSOHWHV�WKH�ZRUN�LQ�KLV�PLQG��WKH�UHDGHU�
of a comic book or the viewer of a movie is passive. that is why kids lose a 
ORW�ZKHQ�WKH\�GRQ¶W�UHDG�¿FWLRQ��HYHQ�ZKHQ�WKH�PRYLHV�DQG�WHOHYLVLRQ�WKDW�WKH\�
watch are aesthetically superior.��

59 ibid., at 1452.
��� Gaiman v. McFarlane������)��G������������WK�&LU��������
��� ,ELG���DW����±���
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Fan Fiction and Copyright42

this provides another reason for treating copyright in purely-textual characters 
GLIIHUHQWO\��WKH�YHU\�DSSHDUDQFH�RI�WKHVH�FKDUDFWHUV�LV�WKH�SURGXFW�QRW�SXUHO\�RI�WKH�
DXWKRU¶V�LPDJLQDWLRQ�EXW�RI�D�MRLQW�HIIRUW�RI�LPDJLQDWLRQ�RQ�WKH�SDUW�RI�WKH�DXWKRU�
and the reader.�� all forms of storytelling necessarily leave some parts of the story 
untold; to tell every detail of the life of a single character would take a lifetime. 
Each viewer of a movie or a television series, or the reader of a comic book, may 
create a back-story in his or her mind, or imagine what happens in the interstices 
EHWZHHQ�VFHQHV��MXVW�DV�WKH�UHDGHU�RI�D�QRYHO��%XW�WR�WKH�ZDWFKHU�RI�D�+DUU\�3RWWHU�
movie, harry looks and sounds like daniel radcliffe; while to each reader of a 
harry potter novel, harry looks and sounds uniquely individual—with the proviso, 
of course, that his hair should remain as black as a blackboard, and his eyes as 
green as a fresh-pickled toad. by helping to create the character, the reader or 
viewer gains a stake in the character. perhaps the different degrees of copyright 
SURWHFWLRQ�H[WHQGHG�WR�SXUHO\�WH[WXDO�DQG�JUDSKLFDOO\�UHSUHVHQWHG�FKDUDFWHUV�UHÀHFW�
the opinion expressed by Judge posner above—correct or otherwise—that the 
VWDNH�RI�D�³UHDGHU�RI�XQLOOXVWUDWHG�¿FWLRQ´�LV�JUHDWHU�WKDQ�WKH�VWDNH�RI�³WKH�UHDGHU�RI�
D�FRPLF�ERRN�RU�WKH�YLHZHU�RI�D�PRYLH�´��3UREOHPV�DUH�ERXQG�WR�DULVH��RI�FRXUVH��
when characters have reached large audiences via both text-only and graphic 
UHSUHVHQWDWLRQV��DV�WKH�+DUU\�3RWWHU�RU�/RUG�RI�WKH�5LQJV�FKDUDFWHUV�KDYH�GRQH��

The two tests and copyright protection of characters today

-XVW�DV�WKH�1LQWK�&LUFXLW�PD\�EH�OLPLWLQJ�WKH�³VWRU\�EHLQJ�WROG´�WHVW��WKH�6HFRQG�
circuit has imposed limits on the protection afforded copyrighted characters under 
WKH�³VXI¿FLHQWO\�GHOLQHDWHG´� WHVW��DOVR�FDOOHG� WKH�Nichols WHVW�DIWHU� WKH�¿UVW�FDVH�
to apply it, Nichols v. Universal Pictures Corporation.�� From the outset, courts 
addressing the copyrightability of characters have recognized that the protection 
JUDQWHG�PXVW�EH�QDUURZ��:LWKRXW�VSHFL¿FDOO\�LQYRNLQJ�WKH�scènes à faire doctrine, 
WKH\�KDYH�UHFRJQL]HG�WKDW�FHUWDLQ�FKDUDFWHUV�DUH�VWRFN��7KH�¿UVW�FDVH�WR�FRQWHPSODWH�
WKH�FRS\ULJKWDELOLW\�RI�³WKH�FKDUDFWHUV��TXLWH�LQGHSHQGHQWO\�RI�WKH�µSORW¶�SURSHU´�
DFNQRZOHGJHV�WKLV�

if twelfth night were copyrighted it is quite possible that a second comer might 
so closely imitate Sir toby belch or Malvolio as to infringe, but it would not be 
enough that for one of his characters he cast a riotous knight who kept wassail 
to the discomfort of the household, or a vain and foppish steward who became 
DPRURXV�RI�KLV�PLVWUHVV��7KHVH�ZRXOG�EH�QR�PRUH�WKDQ�6KDNHVSHDUH¶V�³LGHDV´�
LQ�WKH�SOD\��DV�OLWWOH�FDSDEOH�RI�PRQRSRO\�DV�(LQVWHLQ¶V�GRFWULQH�RI�5HODWLYLW\�RU�
'DUZLQ¶V�WKHRU\�RI�WKH�2ULJLQ�RI�WKH�6SHFLHV��,W�IROORZV�WKDW�WKH�OHVV�GHYHORSHG�

��� 6HH�JHQHUDOO\ RoLand BaRtheS, the death of the author, in iMage—MUSic—text 
�����6WHSKHQ�+HDWK��WUDQV���1HZ�<RUN��+LOO�DQG�:DQJ��������DQG�LWV�LQQXPHUDEOH�ULSSOHV�

��� Nichols v. Universal Pictures Corporation�� ��� )��G� ���� ��G� &LU�� ������� cert. 
denied������8�6�������������
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The First Question ��

the characters, the less they can be copyrighted; that is the penalty an author 
must bear for making them too indistinct.��

a year later, the Southern district of new york made this point more explicitly 
LQ� D� FDVH� DJDLQVW� SOD\ZULJKW� (XJHQH�2¶1HLOO� E\�*ODG\V�$GHOLQD� 6HOPD�/HZLV��
who wrote under the name georges Lewys. often, when a work is successful, an 
unknown author emerges with a claim of plagiarism. in this case the successful 
ZRUN�ZDV�2¶1HLOO¶V�SOD\�Strange Interlude and the unknown author was Lewys, 
ZKRVH�SRHP�³9HUGXQ´�ZDV��RU�ZDV�SODQQHG�WR�EH��³SODFHG�LQ�D�FU\VWDO�FDVNHW�RQ�
a marble base at the entrance to the great Memorial tower at Verdun.´�� Lewys 
FODLPHG�2¶1HLOO�KDG�SODJLDUL]HG�KHU�SULYDWHO\�SXEOLVKHG��DQG��E\�WKH�VWDQGDUGV�RI�
WKH�WLPH��³REVFHQH�´�DOWKRXJK�WKDW�VHHPV�VLOO\�QRZ��QRYHO��7KH�7HPSOH�RI�3DOODV�
Athenae�� 2¶1HLOO¶V� SOD\�� Strange Interlude�� ZDV� HYHQWXDOO\� ¿OPHG� E\� 0*0��
VWDUULQJ�1LQD�6KHDUHU�DQG�&ODUN�*DEOH��DQG�ZLWK�7DU]DQ�VWDU�0DXUHHQ�2¶6XOOLYDQ�
LQ�D�PLQRU�UROH���2¶1HLOO��ZKR�ZDV�QRW�XQELDVHG�LQ�WKH�PDWWHU��WKRXJKW�WKH�FODLP�
EDVHOHVV��³$�ODG\�QXW��ZKR�SURSHUO\�RXJKW� WR�EH�SXW� LQ�DQ�DV\OXP�� LV�DW�SUHVHQW�
VXLQJ�PH�IRU�¿OFKLQJ�Strange Interlude from some unknown privately-printed bit 
RI�MXQN�VKH�ZURWH�´��

'LVPLVVLQJ� WKH� LGHD� WKDW�2¶1HLOO¶V�ZRUN�RU� FKDUDFWHUV� LQIULQJHG�RQ�/HZ\V¶��
-XGJH� :RROVH\� DOVR� KLQWHG�� SHUKDSV�� WKDW� REMHFWLYHO\� 7KH� 7HPSOH� RI� 3DOODV�
Athenae �ZULWWHQ��DFFRUGLQJ�WR�/HZ\V��ZKHQ�VKH�ZDV�����ZDV��OLNH�PXFK�RQOLQH�
IDQILF�WRGD\��QRW�YHU\�JRRG�

it is true that there are old and young people in both plots. it is true that there 
are fathers and mothers and daughters and sons. but, after having carefully read 
ERWK�ERRNV�PRUH�WKDQ�RQFH��,�WKLQN�LW�LV�IDLU�WR�VD\�WKDW�LQ�WKH�SODLQWLII¶V�ERRN�WKH�
characters are merely types—the socially ambitious mother and daughter, the 
obtuse but successful american business man, the dissipated foreign nobleman, 
the middle aged English philanderer, and the fabulously rich russian princess. 
1RQH�RI�WKHVH�W\SHV�LV�LQGLYLGXDOL]HG�VXI¿FLHQWO\�WR�PDNH�WKH�FKDUDFWHUV�RI�WKH�
GHIHQGDQW�DQ\�SRVVLEOH�LQIULQJHPHQW�RI�WKH�SODLQWLII¶V�FRS\ULJKW�

,Q�WKH�GHIHQGDQW¶V�ERRN��RQ�WKH�RWKHU�KDQG��WKH�FKDUDFWHUV�DUH�LQGLYLGXDOL]HG�DQG�
are perceptible in the round, as it seems to me, to a very extraordinary degree.

the plaintiff cannot copyright a type any more than could Miss nichols in the 
FDVH�RI�$ELH¶V� ,ULVK�5RVH� >WKH�FDVH� UHIHUUHG� WR� LQ� WKH� WH[W�DFFRPSDQ\LQJ�QRWH�
���� supra@�� E\� WDNLQJ� IRU� KHU� FKDUDFWHUV� VWRFN�¿JXUHV�� VXFK� DV� D� ORZ�FRPHG\�

��� ,ELG���DW�����
��� )5$1&(��2�� WKH�%LUGV��2�� WKH�%LUGV�, tiMe�� -DQXDU\�����������ZZZ�WLPH�FRP�

WLPH�PDJD]LQH�DUWLFOH������������������KWPO�
��� MadeLine SMith & RichaRd eaton, eUgene o’neiLL in coURt��SUHIDFH��1HZ�<RUN��

3HWHU�/DQJ�3XE���������
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Jew or a low comedy irishman. We may, therefore, dismiss the question of 
DQ\� SRVVLELOLW\� RI� LQIULQJHPHQW� RI� WKH� SODLQWLII¶V� W\SHV� LQ�7KH�7HPSOH� E\� WKH�
GHIHQGDQW¶V�FKDUDFWHUV�LQ�Strange Interlude.��

While types of characters are thus not copyrightable, individual characters, to the 
H[WHQW�WKDW�WKH\�DUH�UHFRJQL]DEO\�LQGLYLGXDO��DUH��7KH�³VXI¿FLHQWO\�GHOLQHDWHG´�RU�
Nichols WHVW�VHHPV�LQKHUHQWO\�PRUH�VHQVLEOH�WKDQ�WKH�³VWRU\�EHLQJ�WROG´�WHVW��DV�LWV�
wider adoption indicates.���:KLOH�GHWHUPLQLQJ�ZKHWKHU�D�FKDUDFWHU�LV�VXI¿FLHQWO\�
delineated to qualify for copyright protection presents its own problems, requiring 
MXGJHV�DQG�SHUKDSV�MXURUV�WR�GHWHUPLQH�ZKHWKHU�D�SDUWLFXODUO\�FKDUDFWHU�FRQVWLWXWHV�
WKH�VWRU\�EHLQJ�WROG�UHTXLUHV�WKHP�WR�EHFRPH�OLWHUDU\�FULWLFV��RQ�WKH�PRVW�VXSHU¿FLDO�
level, perhaps, the story being told in Magic Mountain is the story of hans castorp, 
but few readers see the story so simply.�� generations of readers and critics have 
disagreed on what story Moby Dick� LV� WHOOLQJ��KRZ��WKHQ��FDQ�D�FRXUW�EH�FHUWDLQ�
ZKLFK�RI�WKH�FKDUDFWHUV�FRQVWLWXWH�WKDW�VWRU\"�+DUU\�3RWWHU¶V�QDPH�DSSHDUV�RQ�WKH�
cover of each volume of his adventures, but to a greater or lesser extent, especially 
in the early books, he is something of an Everyman, designed to allow the readers 
to view his world from within. is the story being told in Mrs. Dalloway the story 
of the titular character, or of her counterweight Septimus? both, surely, but is there 
a limit to how many characters in one work can constitute the story being told?

Even taking the Nichols test as the general rule and leading trend, the place 
where the line is drawn between those characters that are protected and those 
that are not remains unclear. clearly delineated central characters—harry potter 
and captain Kirk—are probably off-limits for use as main characters in non-
parody commercial works, although walk-ons might still be okay.70 the protection 

��� Lewys v. O’Neill�����)��G�����������6�'�1�<��������
��� 6HH��IRU�H[DPSOH� Caruthers v. 5�.�2��5DGLR�3LFWXUHV�����)��6XSS�������6�'�1�<��

�������Lone Ranger Inc. v. Cox�����)��6XSS����������� �:�'�6�&���������rev’d on other 
grounds�� ����)��G����� ��WK�&LU�� �������Burns v. Twentieth Century Fox Film Corp., 75 
)�� 6XSS�� ���� �'��0DVV�� �������Burtis v. Universal Pictures Co., Inc.�� ��� &DO�� �G� �����
����3��G�������������Giangrosso v. Columbia Broadcasting Sys., Inc.������)��6XSS������
�(�'�1�<���������:DUQHU�%URV���,QF� v. American Broadcasting Cos.������)��6XSS��������
������6�'�1�<���������aff’d������)��G�������G�&LU���������Smith v. :HLQVWHLQ, 578 F. Supp. 
������������6�'�1�<����aff’d mem.������)��G�������G�&LU���������Zambito v. Paramount 
Pictures�� ����)�� 6XSS�� ����� �(�'�1�<�� �������2Q� OLPLWDWLRQV� WR� FRS\ULJKW� SURWHFWLRQ� RI�
characters see also generally Echevarria v. :DUQHU�%URV��3LFWXUHV�����)��6XSS�����������
�6�'��&DO���������Bevan v. Columbia Broadcasting Sys.������)��6XSS������������6�'�1�<��
�������Midas Prods. v. Baer������)��6XSS��������������&�'��&DO���������Rokeach v. Avco 
Embassy Pictures Corp.����0HG��/��5HS���%1$��������������6�'�1�<��������

��� +DQV�&DVWRUS��WRR��KDV�KLV�IDQ�¿FWLRQ��VHH��IRU�H[DPSOH� 3$:(à�+8(//(��&$67253 
�$QWRQLD�/OR\G�-XQHV��WUDQV���/RQGRQ��6HUSHQW¶V�7DLO���������

70 but see, for example, Julie cromer young, +DUU\�3RWWHU�DQG�7KH�7KUHH�6HFRQG�
&ULPH��$UH�:H�9DQLVKLQJ�WKH�'H�0LQLPLV�'HIHQVH�)URP�&RS\ULJKW�/DZ"����1�0��/��5HY��
����������
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The First Question 45

RI� VHFRQGDU\�� WHUWLDU\� DQG�PLQRU� FKDUDFWHUV� LV� OHVV� FOHDU�� DUH�+DUU\¶V� VLGHNLFNV�
+HUPLRQH� *UDQJHU� DQG� 5RQ� :HDVOH\�� DQG� .LUN¶V� VLGHNLFNV� ³%RQHV´� 0F&R\�
and Mr. Spock, also copyrighted? again, it seems likely that they are; Spock, 
for example, is an original creation with an extensively developed personality, 
SK\VLRORJ\��DQG�EDFN�VWRU\�� �,Q� IDFW��KH¶V� WKH�RQO\�PHPEHU�RI� WKH�RULJLQDO�FUHZ�
WR� KDYH� ERWK� KLV� SDUHQWV� DSSHDU� RQ� WKH� VKRZ���:H� VWLOO� FDQ¶W� EH� FHUWDLQ�ZKHUH�
that leaves minor characters—the acne-scarred teenage wizard Stan Shunpike or 
recurring Klingons Kang, Koloth, and Kor. Minor characters are often stock types, 
RU�KDYH�SHUVRQDOLWLHV�DQG�EDFNJURXQGV�RQO\�EULHÀ\�KLQWHG�DW��RIWHQ�WKH\�FDSWXUH�D�
IDQILF�ZULWHU¶V�LQWHUHVW��HDUQLQJ�WKHP�D�SODFH�LQ�WKH�IRUHJURXQG�RI�D�VWRU\��%XW�WKH�
Anderson v. Stallone court found many secondary and perhaps tertiary characters 
LQ�WKH�5RFN\�PRYLHV�SURWHFWHG�XQGHU�ERWK�WHVWV�

all three rocky movies focused on the development and relationships of the 
various characters. the movies did not revolve around intricate plots or story 
lines. instead, the focus of these movies was the development of the rocky 
FKDUDFWHUV��7KH�VDPH�HYLGHQFH�ZKLFK�VXSSRUWV�WKH�¿QGLQJ�RI�GHOLQHDWLRQ�DERYH�
LV�VR�H[WHQVLYH�WKDW�LW�DOVR�ZDUUDQWV�D�¿QGLQJ�WKDW�WKH�5RFN\�FKDUDFWHUV²5RFN\��
$GULDQ��$SROOR�&UHHG��&OXEEHU�/DQJ��DQG�3DXOLH²³FRQVWLWXWHG�WKH�VWRU\�EHLQJ�
WROG´�LQ�WKH�¿UVW�WKUHH�5RFN\�PRYLHV�71

perhaps, in fact, a story is the sum of its characters.

+LVWRULFDO�¿JXUHV�DV�¿FWLRQDO�FKDUDFWHUV

$Q�DQDORJ\�WR�VWRULHV�EDVHG�RQ�UHDO�SHUVRQV�PD\�EH�XVHIXO��)HZ�¿JXUHV�LQ�HDUO\�
american history have been more thoroughly documented and researched than 
thomas Jefferson; nonetheless, at least one author has claimed some of the facts of 
his life as her own creation. in 1979, barbara chase-riboud wrote 6DOO\�+HPLQJV��
A Novel��D�¿FWLRQDO�DFFRXQW�RI� WKH�UHODWLRQVKLS�EHWZHHQ�-HIIHUVRQ�DQG�KLV�VODYH�
Sally hemings.72 in 1982 granville burgess wrote Dusky Sally, a play on the 
same topic.�� in 1988, shortly before the play was to be produced in philadelphia, 
³&KDVH�5LERXG�� WKURXJK� KHU� SXEOLVKHU�� KHU� DJHQW�� DQG� KHU� ODZ� ¿UP�� VHQW� ZKDW�
%XUJHVV�GHVFULEH>G@�DV�µD�ÀXUU\�RI�OHWWHUV¶�DOOHJLQJ�WKDW�Dusky Sally infringed on 
&KDVH�5LERXG¶V�FRS\ULJKW�RI�6DOO\�+HPLQJV�´74

Unsurprisingly the parties ended up suing each other, and somewhat more 
surprisingly the federal district court for the Eastern district of pennsylvania 
agreed with chase-riboud that her copyright had been infringed. this may seem 
DODUPLQJ�DW�¿UVW��7KRPDV�-HIIHUVRQ�DQG�6DOO\�+HPLQJV�ZHUH�UHDO�SHRSOH��$ERXW�

71 Anderson v. Stallone��1R����������������:/���������DW��±���&�'��&DO��������
72 BaRBaRa chaSe-RiBoUd, SaLLy heMingS: a noveL��1HZ�<RUN��9LNLQJ�3UHVV��������
��� gRanviLLe BURgeSS, dUSky SaLLy��1HZ�<RUN��%URDGZD\�3OD\�3XEOLVKLQJ��������
74 Burgess v. &KDVH�5LERXG������)��6XSS������������(�'��3HQQ��������

Schwabach (978-0-7546-7903-5).indb   45 5/11/2011   3:04:10 PM

Page 53 of 330



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

Pro
of C

opy 

Fan Fiction and Copyright��

Jefferson, thanks in part to his excessive self-documentation, a tremendous amount 
is known. Sally hemings is considerably less well-documented, yet a great deal 
is still known—far more than about most individual slaves, or about most other 
SHRSOH�� RI� WKH� WLPH�� KHU� GDWHV� RI� ELUWK� DQG� GHDWK�� WKH� LGHQWLWLHV� RI� KHU� SDUHQWV��
grandparents, children, and brother, the dates at which she traveled to and returned 
from France, some facts about her physical appearance, and more. Even more has 
been speculated upon by historians building on this information. in particular, 
&KDVH�5LERXG�DQG�%XUJHVV� UHOLHG�RQ�)DZQ�%URGLH¶V� LQ�GHSWK� VSHFXODWLYH� VWXG\�
of the relationship between Jefferson and hemings.75 and historical fact, or even 
KLVWRULFDO� VSHFXODWLRQ� SUHVHQWHG� DV� QRQ�¿FWLRQ�� LV� RI� FRXUVH� QRW� FRS\ULJKWDEOH��
no one owns facts.���$� ³KLVWRULFDO´� FKDUDFWHU� RI�ZKRP�QRWKLQJ� LV� NQRZQ�EXW� D�
QDPH��DV�LQ�DQRWKHU�ODZVXLW�E\�&KDVH�5LERXG��WKLV�WLPH�DJDLQVW�'UHDP:RUNV�IRU�
allegedly infringing on her novel Echo of Lions in the movie Amistad��PD\�EH�D�
FRS\ULJKWDEOH�¿FWLRQDO�FKDUDFWHU��%XW�7KRPDV�-HIIHUVRQ�DQG�6DOO\�+HPLQJV"

a second look at Burgess v.�&KDVH�5LERXG, though, reveals a somewhat less 
DODUPLQJ�UHDVRQLQJ��7KH�FRXUW�GLG�QRW�DFWXDOO\�DGGUHVV�&KDVH�5LERXG¶V�FRS\ULJKW�
LQ� WKH� FKDUDFWHUV�� UDWKHU�� LW� ORRNHG� DW� VFHQHV� DSSHDULQJ� LQ� ERWK�&KDVH�5LERXG¶V�
QRYHO�DQG�%XUJHVV¶�SOD\�ZLWK�QR�VXSSRUW�LQ�WKH�KLVWRULFDO�UHFRUG��7KH�PRVW�VWULNLQJ�
RI�WKHVH�LV�6DOO\�+HPLQJV¶�GUHDP��RI�ZKLFK�-XGJH�.HOO\�ZURWH�

6DOO\�+HPLQJV¶�1LJKWPDUH��3HUKDSV�WKH�VLQJOH�PRVW�JODULQJ�LQVWDQFH�RI�³FUHDWLYH�
VLPLODULW\´� LV� WKH� LPDJLQHG� VODYH� DXFWLRQ�� 2QH� RI� WKH� FOLPDFWLF� PRPHQWV� RI�
&KDVH�5LERXG¶V� ERRN� LV� D� VFHQH� LQ�ZKLFK�6DOO\�+HPLQJV� KDV� D� QLJKWPDUH� RI�
Jefferson being sold at a slave auction. needless to say, this is a completely 
imagined scene, yet it appears as a climax to Dusky Sally as well. burgess 
DUJXHV�WKDW�³GUHDP�VHTXHQFHV�DUH�DQ�DQFLHQW�OLWHUDU\�GHYLFH�XVHG�WR�GUDPDWL]H�
VWDWHV� RI� VSLULWXDO� RU� HPRWLRQDO� WUDQVFHQGHQFH�´� DQG�PRUH� LPDJLQDWLYHO\�� WKDW�
this too amounts to scenes a faire��,�DP�LQFOLQHG�WR�DJUHH�ZLWK�&KDVH�5LERXG¶V�
contention that the glaring similarity in these scenes, standing alone, would 
arguably establish a valid copyright infringement.77

7KDW�GRHV�VHHP�SUHWW\�FRQYLQFLQJ��7KHUH¶V�QR�KLVWRULFDO�HYLGHQFH� IRU�+HPLQJV¶�
dream, and brodie includes no such speculation in her work; the dream seems to 
KDYH�EHHQ�HQWLUHO\�&KDVH�5LERXG¶V�LQYHQWLRQ��DQG�LWV�DSSHDUDQFH�LQ�%XUJHVV¶�ZRUN�
seems to be copyright infringement.

7KH�RSLQLRQ�GRHV�DGGUHVV�WKH�FRS\ULJKW�LQ�RQH�FKDUDFWHU�TXD�FKDUDFWHU��WKRXJK��
-DPHV�+HPLQJV��6DOO\¶V�ROGHU�EURWKHU��7KH�UHDO�-DPHV�+HPLQJV�DOVR�WUDYHOHG�WR�
paris, where Jefferson paid for him to study French and to be trained as a chef. 

75 Fawn M. BRodie, thoMaS JeFFeRSon: an intiMate hiStoRy� �1HZ�<RUN��%DQWDP��
������

��� 6HH��IRU�H[DPSOH��+RHKOLQJ v. Universal City Studios, Inc.������)��G�������G�&LU��
������

77 Burgess������)��6XSS��DW�����
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The First Question 47

at one point he apparently fought with his French tutor. he later traveled to 
3KLODGHOSKLD� ZLWK� -HIIHUVRQ�� DQG� DIWHU� UHWXUQLQJ� WR�0RQWLFHOOR� WUDLQHG� KLV� �DQG�
SUHVXPDEO\�6DOO\¶V��EURWKHU�3HWHU�WR�WDNH�KLV�SODFH�DV�FKHI��DIWHU�ZKLFK�-HIIHUVRQ�
IUHHG�KLP��7KHUH¶V�KLVWRULFDO�HYLGHQFH� WKDW�KH� WUDYHOHG�ZLGHO\��ZDV� OLWHUDWH��DQG�
refused an offer from Jefferson to work at the White house. From concerns about 
KLV� GULQNLQJ� H[SUHVVHG� E\� -HIIHUVRQ� LQ� D� OHWWHU� WR� KLV�� -HIIHUVRQ¶V�� GDXJKWHU�� LW�
appears that James may have been an alcoholic, and that alcoholism may have 
played a role in his eventual suicide.

this seems like quite a bit to go on; at this point most readers will have formed 
DW� OHDVW� VRPH�PHQWDO�VNHWFK�RI�-DPHV¶�FKDUDFWHU��$QG��RI�FRXUVH�� WKHUH�ZDV�VWLOO�
PRUH�LQIRUPDWLRQ�RQ�-DPHV�+HPLQJV¶�OLIH�DYDLODEOH�WR�&KDVH�5LERXG�DQG�%XUJHVV��
-XGJH� .HOO\�� WKRXJK�� IRXQG� %XUJHVV¶� -DPHV� +HPLQJV� WR� EH� D� FRS\� RI� &KDVH�
5LERXG¶V�FKDUDFWHU�

Jimmy hemings is a main character in both works, and his personality, 
adventures, and emotional highs and lows are depicted practically identically. in 
both works, Jimmy hemings tells Sally they are free on French soil.78

6R�IDU� WKLV�GRHVQ¶W�VHHP�FRQYLQFLQJ�� LW�DOO�VRXQGV�D�ELW�scènes à faire, or else 
simple historical fact. as for James and Sally being free on French soil, French 
abolitionists of the time made a point of informing visiting american slaves 
of the fact, encouraging them to petition to remain in France as free persons. 
Jefferson himself was not only aware of this but a party to it, having translated 
&RQGRUFHW¶V�SDPSKOHW�RQ�WKH�VXEMHFW�LQWR�(QJOLVK�VR�WKDW�LW�FRXOG�EH�GLVWULEXWHG�
WR� VODYHV�ZKR�ZHUH� OLWHUDWH� DQG� UHDG� �E\� VRPHRQH�ZKR� FRXOG� VSHDN� (QJOLVK��
PRUH�RU� OHVV�� WR� WKRVH�ZKR�ZHUH�QRW�79 as the eldest, it seems probable James 
ZRXOG�KDYH�EHHQ�WKH�¿UVW�WR�OHDUQ�RI�WKLV��DQG�LQFRQFHLYDEOH80 that he would not 
have told his sister.

-XGJH�.HOO\�JRHV�RQ�WR�VWDWH�

0RUH�VLJQL¿FDQWO\��LQ�ERWK�ZRUNV�-LPP\�+HPLQJV�LV�GHSLFWHG�DV�WDNLQJ�SDUW�LQ�
the attack on the bastille[.]

*   *   *

%XUJHVV�DVNV��³:KDW�DXWKRU�ZRUWK�KLV�RU�KHU�VDOW�FRXOG�UHVLVW�ZRUNLQJ�ZLWK�WKH�
issue of how two relatively educated slaves—who knew they were free under 
)UHQFK�ODZ²UHDFWHG�WR�WKH�VWRUPLQJ�RI�WKH�%DVWLOOH"�«�$Q\�DXWKRU�LV�IUHH�WR�

78 Burgess������)��6XSS��DW�����
79 See BRodie, supra�QRWH�����DW�����
��� <HV��\HV��,�NQRZ��³<RX�NHHS�XVLQJ�WKDW�ZRUG��,�GR�QRW�WKLQN�LW�PHDQV�ZKDW�\RX�

WKLQN�LW�PHDQV�´
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Fan Fiction and Copyright48

speculate that he participated in this colorful event, so long, of course, as he or 
VKH�GRHV�QRW�WDNH�VXEVWDQWLDOO\�IURP�VRPHRQH�HOVH¶V�WUHDWPHQW�RI�WKH�LGHD�´
7KLV�LV�WKH�HVVHQFH�RI�%XUJHVV¶�FDVH��<HV��,�WRRN�WKH�³LGHD�´�EXW�P\�³WUHDWPHQW´�
was different. how different? the Jimmy hemings scenes are a good example. 
in both 6DOO\�+HPLQJV and Dusky Sally, Jimmy hemings excitedly narrates the 
VWRU\�RI�KLV�DGYHQWXUHV�DW�WKH�%DVWLOOH�WR�D�JURXS�DW�-HIIHUVRQ¶V�KRPH�LQ�3DULV��
in Dusky Sally�� -LPP\� HQWHUV� -HIIHUVRQ¶V� KRPH�� ³EORRGLHG� DQG� GLVKHYHOOHG��
FDUU\LQJ�D�SLNH�DQG�ZHDULQJ�WKH�UHG��ZKLWH�DQG�EOXH�FRFNDGH�RI�WKH�5HYROXWLRQ�´�
,Q�6DOO\�+HPLQJV��-LPP\�+HPLQJV�ZRUH�D�FRFNDGH�DV�ZHOO��EXW�XVHG�D�EXWFKHU¶V�
knife during the attack.81

$JDLQ��,¶P�XQFRQYLQFHG��,W�VHHPV�KDUG�WR�LPDJLQH�WKDW�DQ\�DXWKRU�ZULWLQJ�D�ZRUN�
set in paris in July of 1789 could resist the urge to have a character be present at 
the storming of the bastille. in the two competing works here, the weapons used 
are different. and the wearing of red, white, and blue cockades—the source of 
WKH�FRORUV�RI�)UDQFH¶V�QDWLRQDO�ÀDJ²LV�KLVWRULFDO�IDFW��LQFOXGLQJ�D�FRFNDGH�LQ�WKH�
description of James hemings after storming the bastille is surely protected by the 
scènes à faire doctrine.

the other similarities Judge Kelly sees between the characters are equally 
XQFRQYLQFLQJ�

[i]n both works Jimmy hemings, after being freed, returns to Monticello and 
tries to persuade Sally hemings to escape; and in both works Jimmy hemings 
thinks about killing Jefferson after he learns of his relationship with his sister.82

James hemings did, in fact, return to Monticello for a time as a free man; history 
JLYHV�XV�QR�UHFRUG�RI�ZKDW�KH�VDLG�WR�KLV�VLVWHU�WKHUH��EXW�LW¶V�QRW�XQUHDVRQDEOH²
especially in a novel or play—to assume that the topic of freedom would have 
arisen. as for thinking about killing Jefferson, even without the complications 
DGGHG�E\�VODYHU\��-DPHV�ZRXOG�KDUGO\�KDYH�EHHQ�WKH�¿UVW��RU� ODVW��ROGHU�EURWKHU�
to contemplate such an action under the circumstances.�� the thoughts of killing 
GRQ¶W�HYHQ�KDSSHQ�DW�WKH�VDPH�SRLQW�LQ�WZR�QDUUDWLYHV��QRU�DUH�WKH\�H[SUHVVHG�LQ�
WKH�VDPH�ZD\�

in both 6DOO\�+HPLQJV and Dusky Sally, Jimmy reacts angrily when Sally hemings 
does not want to leave Monticello. in 6DOO\� +HPLQJV, Jimmy contemplates 
killing Jefferson in paris; in Dusky Sally, he actually charges Jefferson with a 
knife after Sally hemings tells him she does not wish to leave Monticello.

81 Burgess������)��6XSS��DW����±���
82 Burgess������)��6XSS��DW�����
��� ,Q�-XO\�������6DOO\������±������ZRXOG�KDYH�EHHQ��DERXW������-DPHV������±������

����DQG�-HIIHUVRQ������±���������

Schwabach (978-0-7546-7903-5).indb   48 5/11/2011   3:04:10 PM

Page 56 of 330



Pro
of C

opy 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

The First Question 49

3HUKDSV�PRVW�SHUSOH[LQJO\��-XGJH�.HOO\�VWDWHV�

>2@WKHU�WKDQ�D�IHZ�UHIHUHQFHV�WR�-DPHV�+HPLQJV�LQ�VRPH�RI�-HIIHUVRQ¶V�SDSHUV��
DQG�%URGLH¶V�FRQFOXVLRQ�WKDW�WKH�HYLGHQFH�VXJJHVWHG�WKDW�³-LPP\�+HPLQJV�ZDV�
TXLFN�RI� WHPSHU�DQG�DQ\WKLQJ�EXW� WKH�VWHUHRW\SH�RI� WKH�GRFLOH�VODYH�´� WKHUH� LV�
SUDFWLFDOO\�QR�KLVWRULFDO�EDVLV�WKDW�-LPP\�+HPLQJV�ZDV�³DQ�DQJU\�\RXQJ�PDQ´�
as burgess contends. this view of his character was another invention of chase-
5LERXG¶V�ZKLFK�ZDV�FRSLHG��ZLWK�YHU\�OLWWOH�PRGL¿FDWLRQV��E\�%XUJHVV�84

the alcoholism and suicide alone suggest some inner demons, or at the very least 
D� VKRUWDJH� RI� WUDQTXLOLW\��$QG� WKHUH� DUH� RQO\� D� IHZ�ZD\V� D� FKDUDFWHU� LQ� -DPHV¶�
situation—educated, capable, with a clear view of the world denied to him by the 
glass walls of his prison, formed not only by slavery but by the bonds of family—
might be expected to react; stoic acceptance and burning rage are two of the more 
likely, and stoic acceptance makes for a less interesting novel or play.

-XGJH�.HOO\¶V�WUHDWPHQW�RI�-DPHV�+HPLQJV��D�KLVWRULFDO�FKDUDFWHU�DERXW�ZKRVH�
life a fair amount is known, seems to extend copyright protection of characters 
to an extreme degree. James is a secondary character in both works. Much of the 
material in both depictions of James hemings is based on the historical record; 
many of the parallels are really not all that parallel. nonetheless, Judge Kelly 
VHHPV�WR�¿QG�%XUJHVV¶�-DPHV�+HPLQJV�DQ�LQIULQJHPHQW�RQ�&KDVH�5LERXG¶V��RU�DW�
OHDVW�VHHPV�WR�¿QG�WKH�RYHUODSV�VLJQL¿FDQW�HQRXJK��WDNHQ�ZLWK�WKH�RWKHU�RYHUODSV�
DOOHJHG�E\�&KDVH�5LERXG��WKDW�WKH�SOD\�DV�D�ZKROH�LV�DQ�LQIULQJHPHQW�RQ�WKH�QRYHO�

the real issue in this case is whether the largely cosmetic alterations burgess 
PDGH�IURP�&KDVH�5LERXG¶V�QRYHO�DUH�HQRXJK�WR�VXFFHVVIXOO\�DYRLG�D�FRS\ULJKW�
infringement action.85

$QG��.HOO\�¿QGV��WKH\�DUH�QRW��)DQILF�DXWKRUV�FDQ�SHUKDSV�KRSH�WKDW�-XGJH�.HOO\¶V�
treatment of the two James hemings characters is dicta; the infringing nature of 
the entire work, rather than copyright in a particular character, was at issue here. 
$QG�WKH�GUHDP�VHTXHQFH�DORQH�VHHPV�VXI¿FLHQW�WR�HVWDEOLVK�LQIULQJHPHQW�LQ�WKLV�
particular case.

it would be interesting to see how the case might be resolved today, now that 
the intertwined Jefferson and hemings families have become fodder for far more 
novels, movies, and other works.��

84 Burgess������)��6XSS��DW�����
85 Burgess������)��6XSS��DW�����
��� 6HH�� IRU� H[DPSOH� Max ByRd, JeFFeRSon: a noveL� �������� Steve eRickSon, 

aRc d’x� ��������BRUce SteRLing, we See thingS diFFeRentLy, reprinted in gLoBaLhead 
��������JeFFeRSon in paRiS��0HUFKDQW�,YRU\��������PRYLH���ann RinaLdi, woLF By the eaRS 
�1HZ�<RUN�� 6FKRODVWLF�� ������� 6DOO\�+HPLQJV��$Q�$PHULFDQ� 6FDQGDO� �&%6� ������ �79�
PLQLVHULHV���3HUKDSV�WKH�HDUOLHVW�VXFK�QRYHO��DOWKRXJK�LW�GHVFULEHV�D�VXSSRVHG�UHODWLRQVKLS�
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Fan Fiction and Copyright50

Note: non-character story elements

)DQILF�DXWKRUV�LQFRUSRUDWH�QRW�RQO\�FKDUDFWHUV�IURP�WKH�XQGHUO\LQJ�ZRUNV��EXW�DOVR�
non-character story elements. Sometimes, in fact, these elements are all that ties 
WKH�IDQILF�WR�WKH�XQGHUO\LQJ�ZRUN��D�6WDU�7UHN�IDQILF�LV�VWLOO� LGHQWL¿DEOH�DV�VXFK�
without Kirk or Spock or Mccoy, or picard or riker or Worf, if it includes the 
Enterprise. is the Enterprise, in all its various incarnations, protected by copyright? 
�,WV�YLVXDO�UHSUHVHQWDWLRQ�FDQ��RI�FRXUVH��EH�SURWHFWHG�E\�WUDGHPDUN��LW�LV�FOHDUO\�
capable of identifying a Star trek show as distinct from other shows. Even the 
UHJLVWU\�QXPEHU�1&&������LV�SUREDEO\�FDSDEOH�RI�GRLQJ�VR���,I�WKH�Enterprise can 
be protected by copyright, how is it protected? is it a character?

the ninth circuit seems to suggest that it is. in +DOLFNL�)LOPV��//&�v. Sanderson 
Sales and Marketing, it seriously considered a claim of character copyright in a 
car named Eleanor appearing in the original and remake versions of the movie 
Gone in Sixty Seconds��,Q�ERWK�PRYLHV��(OHDQRU�LV�MXVW�D�FDU��WR�EH�SUHFLVH��D������
)DVWEDFN�)RUG�0XVWDQJ�LQ�WKH������RULJLQDO�DQG�D������6KHOE\�0XVWDQJ�*7�����LQ�
WKH������'LVQH\�UHPDNH���(OHDQRU�LV�QRW�D�FDU�SRVVHVVHG�E\�D�GHPRQ��OLNH�6WHSKHQ�
.LQJ¶V�&KULVWLQH��QRU�PRUH�EHQLJQO\�DQLPDWHG��OLNH�+HUELH�WKH�9RONVZDJHQ�%HHWOH��
nor does she have an onboard computer that speaks with a distinctive voice and 
even personality, like the Enterprise�� 6KH� LV� MXVW� D� FDU�� 6KH� LV� DQ� REMHFW� LQ� WKH�
story, not an actor. nonetheless, she may be protected under, in typical latter-day 
1LQWK�&LUFXLW�IDVKLRQ��HLWKHU�WKH�³VWRU\�EHLQJ�WROG´��6DP�6SDGH��RU�³VXI¿FLHQWO\�
GHOLQHDWHG´��Nichols� WHVW��)LUVW��WKH�³VWRU\�EHLQJ�WROG´�WHVW�

7KLV�&RXUW�KDV�VWDWHG�WKDW�ZKHUH�D�FKDUDFWHU�³LV�RQO\�WKH�FKHVVPDQ�LQ�WKH�JDPH�
of telling the story he is not within the area of the protection afforded by the 
FRS\ULJKW�´�:DUQHU�%URV��3LFWXUHV�� ,QF�� Y��&ROXPELD�%URDG��6\V��� ,QF� Warner 
bros. held that a character could only be granted copyright protection if it 
³FRQVWLWXWHG�WKH�VWRU\�EHLQJ�WROG�´�7KH�'HIHQGDQWV�UHO\�RQ�WKLV�VWULFW�VWDQGDUG��
DUJXLQJ� WKDW� (OHDQRU� LV� QRW� ³WKH� VWRU\� EHLQJ� WROG´� EXW� LV� ³VLPSO\� D� FDU�´� ,Q�
GHFLGLQJ� WKDW� 'DVKLHO� +DPPHW¶V� ³6DP� 6SDGH´� FKDUDFWHU� GLG� QRW� TXDOLI\� IRU�
FRS\ULJKW�SURWHFWLRQ��:DUQHU�%URV��UHDVRQHG�WKDW�OLWHUDU\�FKDUDFWHUV�DUH�GLI¿FXOW�
to delineate and may be based on nothing more than an unprotected idea. Id.; 
see [Air Pirates]. Air Pirates, however, distinguished cartoon characters from 
OLWHUDU\�FKDUDFWHUV��UHDVRQLQJ�WKDW�FRPLF�ERRN�FKDUDFWHUV�KDYH�³SK\VLFDO�DV�ZHOO�
as conceptual qualities, [and are] more likely to contain some unique elements 
RI�H[SUHVVLRQ�´87

not between Jefferson and Sally hemings but between Jefferson and another slave, named 
&XUUHU���SUHGDWLQJ�&KDVH�5LERXG¶V�DQG�%XUJHVV¶�ZRUN�E\�ZHOO�RYHU�D�FHQWXU\��ZDV�wiLLiaM 
weLLS BRown, cLoteL; oR, the pReSident’S daUghteR: a naRRative oF SLave LiFe in the 
United StateS �/RQGRQ��3DUWULGJH�	�2DNH\��������

87 +DOLFNL�)LOPV�v. Sanderson Sales & Marketing������)��G��������WK�&LU��������DW������
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The First Question 51

the implication is apparently that Eleanor, as a character in a movie rather than 
in a written work, may have those qualities. this is a bit disturbing because those 
TXDOLWLHV��DVLGH�IURP�KHU�QDPH��ZHUH�JLYHQ�WR�KHU�QRW�E\�WKH�DXWKRU�RI�HLWKHU�¿OP�
but by the Ford Motor company, which sold similar cars to anyone willing to buy 
WKHP���$GPLWWHGO\�WKLV�LV�FRPSOLFDWHG�D�ELW�E\�WKH�IDFW�WKDW�&DUUROO�6KHOE\��ZKR�
GHVLJQHG�WKH������*7�����IRU�)RUG��LV�D�SDUW\�WR�WKH�DFWLRQ���7KH�FRXUW�GRHV�QRW�
SDXVH�WR�DGGUHVV�WKLV�¿UVW�VWDQGDUG��WKRXJK��EXW�UXVKHV�GLUHFWO\�WR�WKH�VHFRQG�

this court has also recognized copyright protection for characters that are 
especially distinctive, see [Olson], and has noted, consistent with air pirates, 
WKDW� FRS\ULJKW� SURWHFWLRQ� ³PD\� EH� DIIRUGHG� WR� FKDUDFWHUV� YLVXDOO\� GHSLFWHG�
LQ� D� WHOHYLVLRQ� VHULHV� RU� D� PRYLH�´ Olson�«� ³&KDUDFWHUV� WKDW� KDYH� UHFHLYHG�
FRS\ULJKW�SURWHFWLRQ�KDYH�GLVSOD\HG�FRQVLVWHQW��ZLGHO\�LGHQWL¿DEOH�WUDLWV�´�7KH�
defendants argue that, to the extent Eleanor can be regarded as a character, it is 
QRW�VXI¿FLHQWO\�GLVWLQFWLYH�DQG�WKHUHIRUH�QRW�GHVHUYLQJ�RI�FRS\ULJKW�SURWHFWLRQ�88

7KH�1LQWK�&LUFXLW�UHPDQGHG�WKH�FDVH�WR�WKH�GLVWULFW�FRXUW��WKH�&HQWUDO�'LVWULFW�RI�
&DOLIRUQLD�DJDLQ��IRU�GHWHUPLQDWLRQ�RI�ZKHWKHU�(OHDQRU�ZDV��LQ�IDFW��D�FRS\ULJKW�
SURWHFWHG�³FKDUDFWHU´�

the district court did not directly examine the question of whether Eleanor is a 
character deserving of copyright protection. the court therefore never addressed 
the question of what the appropriate standard is for making such a determination. 
in examining the question whether remake Eleanor was a derivative of original 
Eleanor, however, the district court implied that Eleanor is deserving of 
FRS\ULJKW�SURWHFWLRQ�WKH�FRXUW�VWDWHG�WKDW��³>L@I�WKH�5HPDNH�(OHDQRU�LV�GHHPHG�D�
derivative work of the original Eleanor, plaintiffs, as the author of the original 
(OHDQRU��ZRXOG�DOVR�KDYH�WKH�H[FOXVLYH�ULJKW�WR�WKH�5HPDNH�(OHDQRU�´

the Eleanor character can be seen as more akin to a comic book character than a 
OLWHUDU\�FKDUDFWHU��0RUHRYHU��(OHDQRU�³GLVSOD\>V@�FRQVLVWHQW��ZLGHO\�LGHQWL¿DEOH�
WUDLWV�´�>VHH@�Rice������)��G�DW�������DQG�LV�³HVSHFLDOO\�GLVWLQFWLYH�´�>VHH@ Olson, 
����)��G�DW�������,Q�ERWK�¿OPV��WKH�WKHIWV�RI�WKH�RWKHU�FDUV�JR�ODUJHO\�DV�SODQQHG��
but whenever the main human character tries to steal Eleanor, circumstances 
invariably become complicated. in the original gSS, the main character says 
³,¶P�JHWWLQJ� WLUHG�RI� VWHDOLQJ� WKLV�(OHDQRU�FDU�´�$QG� LQ� WKH�5HPDNH�*66�� WKH�
main character refers to his history with Eleanor. nevertheless, this fact-
LQWHQVLYH�LVVXH�PXVW�EH�UHPDQGHG�WR�WKH�'LVWULFW�&RXUW�IRU�D�¿QGLQJ�LQ�WKH�¿UVW�
instance as to whether Eleanor is entitled to copyright protection. on remand 
WKH� FRXUW� VKRXOG� H[DPLQH�ZKHWKHU� (OHDQRU¶V� ³SK\VLFDO� DV�ZHOO� DV� FRQFHSWXDO�

88 ibid.
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Fan Fiction and Copyright52

TXDOLWLHV�>DQG@�«�XQLTXH�HOHPHQWV�RI�H[SUHVVLRQ´�TXDOLI\�(OHDQRU�IRU�FRS\ULJKW�
protection.89

,I� (OHDQRU²QRW� VR� PXFK� D� FKDUDFWHU� DV� D�0DF*XI¿Q� �DQG�� WKRXJK� WKLV� LV� WKH�
1LQWK�&LUFXLW��FHUWDLQO\�QRW�³WKH�VWRU\�EHLQJ�WROG´�²LV�SURWHFWHG��WKHQ�VXUHO\�VR�
are the Enterprise, the Klingon bird of prey that Kirk parks, invisibly, in golden 
*DWH�3DUN��WKH�0LOOHQQLXP�)DOFRQ��DQG�+DUU\�3RWWHU¶V�)LUHEROW��DOO�RI�ZKLFK�DUH�
original creations rather than members of a class of real-world mass-produced 
FRQVXPHU�SURGXFWV��:KDW�RI�RWKHU��OHVV�RULJLQDO�FUHDWLRQV"�,V�-DPHV�%RQG¶V�$VWRQ�
0DUWLQ�'%��D�³FKDUDFWHU´"�:KDW�RI�KLV�PDUWLQLV��VKDNHQ��QRW�VWLUUHG"�+LV�:DOWKHU�
33."�:H� QRZ�NQRZ�� DW� OHDVW�� WKDW� )UHGG\�.UXHJHU¶V� JORYH� LV�� DV� DQ� H[WHQVLRQ�
RI� WKH� FKDUDFWHU� RI�)UHGG\�KLPVHOI²D� ³FRPSRQHQW� SDUW� RI� WKH� FKDUDFWHU�ZKLFK�
VLJQL¿FDQWO\�DLGV�LQ�LGHQWLI\LQJ�WKH�FKDUDFWHU�´90

'XUDWLRQ��FKDUDFWHUV�SDUWLDOO\�LQ�DQG�SDUWLDOO\�RXW�RI�FRS\ULJKW

&KDUDFWHUV�LQ�VHULHV�IDFH�D�JUDGXDO�SKDVLQJ�RXW�RI�FRS\ULJKW��ZKHQ�WKH�FRS\ULJKW�RQ�
the oldest work in the series expires, other works featuring the character will still 
be in copyright. at what point does the character enter the public domain? While 
harry potter and James bond are for the moment secure, there is, as we have seen, 
dispute about whether and to what extent Sherlock holmes has entered into the 
public domain, and the question of whether the literary tarzan is still in copyright 
LV� QRW� D� VLPSOH� RQH��7DU]DQ�¿UVW� DSSHDUHG� LQ� ������ WKH� FRS\ULJKW� RQ� WKDW�ZRUN�
H[SLUHG�DW� WKH�HQG�RI�������%XW� WKH�DXWKRU�SXEOLVKHG�PDQ\�7DU]DQ�VWRULHV�DIWHU�
������DQG�GLHG�LQ�������7KXV�WKH�ODWHU�VWRULHV�DUH�VWLOO�LQ�FRS\ULJKW��WKH�TXHVWLRQ�
becomes whether the later publication of stories about the same character can 
extend the copyright in the original. common sense should dictate that it cannot; 
otherwise copyright in characters could be maintained perpetually by publishing a 
new authorized story every century or so, if not more often. any new developments 
LQ�7DU]DQ¶V�FKDUDFWHU�FRQWDLQHG�LQ�ZRUNV�VWLOO�LQ�FRS\ULJKW�ZRXOG�EH�SURWHFWHG��EXW�
those aspects of the character contained in works in the public domain would 
themselves be in the public domain. in the case of tarzan, the character was fully 
IRUPHG�DIWHU�WKH�¿UVW�ERRN��RU��DUJXDEO\��WKH�¿UVW�WZR�ERRNV���DIWHU�WKDW�KH�EHFDPH�
the basis for a lucrative industry, which demanded from each new work in the 
VHULHV�D�VDPHQHVV�DQG�FRPPLWPHQW�WR�WKH�VWDWXV�TXR�ZRUWK\�RI�D�����V�VLWFRP��
7DU]DQ¶V� FKDUDFWHU�ZDV� QR�PRUH� OLNHO\� WR� XQGHUJR� IXUWKHU� UDGLFDO� FKDQJHV� WKDQ�
*LOOLJDQ�ZDV� WR� JHW� RII� WKDW� LVODQG�� �&RS\ULJKW� DVLGH�� WKH� QDPH�7DU]DQ� UHPDLQV�
SURWHFWHG�DV�D�WUDGHPDUN��UHVWULFWLQJ�FRPPHUFLDO�XVHV�RI�WKH�FKDUDFWHU��

��� ,ELG���DW�����±���
90 New Line Cinema Corp. v. Easter Unlimited Inc.�� ���8�6�3�4�� �G� ������ �����

�(�'�1�<���������FLWLQJ�Dallas Cowboys Cheerleaders, Inc. v. Pussycat Cinema, Ltd.������
)��G������������G�&LU���������
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The First Question ��

1LPPHU�DGGUHVVHV�WKH�SUREOHP�VLPLODUO\�

clearly anyone may copy such elements as have entered the public domain, 
and no one may copy such elements as remain protected by copyright. the 
PRUH�GLI¿FXOW�TXHVWLRQ�LV�WKLV��PD\�WKH�FKDUDFWHU�GHSLFWHG�LQ�DOO�RI�WKH�ZRUNV�EH�
DSSURSULDWHG�IRU�XVH�LQ�D�QHZ�VWRU\�FUHDWHG�E\�WKH�FRSLHU"�«�7KH�EHWWHU�YLHZ�
«�ZRXOG�DSSHDU�WR�EH�WKDW�RQFH�WKH�FRS\ULJKW�LQ�WKH�¿UVW�ZRUN�WKDW�FRQWDLQHG�
the character enters the public domain, then it is not copyright infringement for 
others to copy the character in works that are otherwise original with the copier, 
even though later works in the original series remain protected by copyright.91

7KLV��1LPPHU�H[SODLQV��LV�D�FRQVHTXHQFH�RI�WKH�GHULYDWLYH�QDWXUH�RI�VHTXHOV�

6XEVHTXHQW�ZRUNV�LQ�D�VHULHV��RU�VHTXHOV��DUH�LQ�D�VHQVH�GHULYDWLYH�ZRUNV�ZKLOH�WKH�
characters which appear throughout the series are a part of the underlying work 
upon which the later works are based. Just as the copyright in a derivative work 
will not protect public domain portions of an underlying work as incorporated in 
the derivative work, so copyright in a particular work in a series will not protect 
the character as contained in such series if the work in the series in which the 
FKDUDFWHU�¿UVW�DSSHDUHG�KDV�HQWHUHG�WKH�SXEOLF�GRPDLQ�92

this logic works well enough with characters like Sherlock holmes or tarzan, who 
DUH�LQWURGXFHG�PRUH�RU�OHVV�IXOO\�IRUPHG�LQ�WKH�¿UVW�ZRUNV�LQ�ZKLFK�WKH\�DSSHDU��
:LWK�FKDUDFWHUV� WKDW�GHYHORS� VLJQL¿FDQWO\�RYHU� WKH�FRXUVH�RI� D� VHULHV²6HYHUXV�
6QDSH��:LOORZ�5RVHQEHUJ��WKH�:L]DUG�RI�2]²LW�EHFRPHV�D�ELW�PRUH�GLI¿FXOW�WR�
DSSO\��DOWKRXJK�WKH�HDUOLHU�SURYLVR�WKDW�³QR�RQH�PD\�FRS\�VXFK�HOHPHQWV�DV�UHPDLQ�
SURWHFWHG�E\�FRS\ULJKW´�VKRXOG�KHOS�WR�DYRLG�FRQIXVLRQ�

7KH� PHGLXP� PDNHV� QR� GLIIHUHQFH�� DFFRUGLQJ� WR� 1LPPHU�� ³7KH� VDPH� UXOH�
obviously applies to a character born in one medium who subsequently appears 

91 nimmer, supra� QRWH� ���� �� �±��� �FLWLQJ� National Comics Publishers, Inc. v. 
Fawcett Publications, Inc.������)��G�������G�&LU���������.XUODQ v. Columbia Broadcasting 
System, Inc.������3��G������&DO���������*DQW]�v. +HUFXOHV�3XEOLVKLQJ�&RUS�, 182 n.y.S.2d 
�����1�<��6XS��&W���������Grant v. .HOORJJ�����)��6XSS������6�'�1�<���������aff’d, 154 F.2d 
�����G�&LU���������Columbia Broadcasting Sys., Inc. v. DeCosta������)��G�������VW�&LU����
cert. denied������8�6���������������+DUYH\�&DUWRRQV v. Columbia Pictures Indus., Inc., 
����)��6XSS������������±����6�'�1�<���������XVLQJ�WKH�&RS\ULJKW�$FW�RI��������DeCosta 
v. Columbia Broadcasting Sys., Inc.������)��G�������VW�&LU���������cert. denied������8�6��
�������������National Comics Publishers, Inc. v. Fawcett Publications, Inc., 191 F.2d 594 
��G�&LU���������

92 nimmer, supra�QRWH��������±����FLWLQJ�Micro Star v. Formgen Inc.������)��G�������
�������WK�&LU���������Burroughs v. 0HWUR�*ROGZ\Q�0D\HU��,QF�������)��G������������G�&LU��
�������1HZPDQ��-���FRQFXUULQJ���
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The First Question 55

LQ�GHULYDWLYH�ZRUNV�LQ�RWKHU�PHGLD�´�� in other words, now that book-tarzan has 
entered the public domain, there is no copyright preventing anyone who wishes 
from making a tarzan movie, cartoon, or game—although, as noted above, the 
character is still protected by trademark for those uses. in addition, commercial 
works must tread carefully through an obstacle course of unfair competition, 
FRQWUDFW��DQG�WRUW�ODZ��ZULWHUV�RI�QRQFRPPHUFLDO�IDQILF�DQG�VLPLODU�QRQFRPPHUFLDO�
works, however, will be concerned mostly with copyright law.

7KH�IXWXUH�RI�FRS\ULJKW�SURWHFWLRQ�RI�FKDUDFWHUV

the most recent U.S. case to address copyright in characters, Salinger v. Colting,94 
LV�QRW�OLNHO\�WR�UHDVVXUH�IDQILF�ZULWHUV��7KH�ODWH�-�'��6DOLQJHU��DXWKRU�RI�WKH�SHUHQQLDO�
high-school English class assignment Catcher in the Rye��WRRN�REMHFWLRQ�WR�D�ZRUN�
titled ���<HDUV�/DWHU��&RPLQJ�7KURXJK�WKH�5\H, written by Fredrik colting under 
WKH�QDPH�-RKQ�'DYLG�&DOLIRUQLD��7KH�SURWDJRQLVW�RI�&ROWLQJ¶V�ERRN�LV�D�FKDUDFWHU�
QDPHG�0U��&��ZKR�FDQ�EH�XQGHUVWRRG�WR�EH�+ROGHQ�&DXO¿HOG�LQ�KLV�ODWH�VHYHQWLHV��
6DOLQJHU�KLPVHOI�DOVR�DSSHDUV�DV�D�FKDUDFWHU��0RVW�RI�WKH�WULDO�FRXUW¶V�GLVFXVVLRQ�
dealt with the question of whether ���<HDUV�/DWHU��&RPLQJ�WKURXJK�WKH�5\H was a 
SDURG\�RU�RWKHUZLVH�SURWHFWHG�DV�IDLU�XVH���7KH�6HFRQG�&LUFXLW�&RXUW�RI�$SSHDOV�
ODWHU� YDFDWHG� WKH� WULDO� FRXUW¶V� MXGJPHQW� IRU� SURFHGXUDO� UHDVRQV���7KH� WULDO� FRXUW�
GLUHFWO\� DGGUHVVHG� WKH� FRS\ULJKWDELOLW\� RI� +ROGHQ� &DXO¿HOG��$V� D� FRXUW� ZLWKLQ�
the Second circuit, it applied the Nichols�³VXI¿FLHQWO\�GHOLQHDWHG´�WHVW��DOWKRXJK�
curiously without citing Nichols LWVHOI�

>7@KH�FKDUDFWHU�RI�+ROGHQ�&DXO¿HOG�«�LV�VXI¿FLHQWO\�GHOLQHDWHG�VR�WKDW�D�FODLP�
IRU� LQIULQJHPHQW�ZLOO� OLH�� ��1LPPHU�RQ�&RS\ULJKW� ������� ������� �³>,@Q� WKRVH�
cases recognizing such protection, the character appropriated was distinctively 
delineated iQ� WKH� SODLQWLII¶V� ZRUN�´��� $GGLWLRQDOO\�� IRU� WKH� UHDVRQV� VWDWHG� RQ�
the record of June 17, 2009, the court found that the plaintiff had access to 
catcher and that there are similarities that are probative of copying between the 
works. [Castle Rock Entertainment, Inc. v. Carol Pub. Group, Inc.] Finally, the 
court found that plaintiff has shown that there is substantial similarity between 
Catcher and ���<HDUV��DV�ZHOO�DV�EHWZHHQ�WKH�FKDUDFWHU�+ROGHQ�&DXO¿HOG�IURP�
Catcher, and the character Mr. c from ���<HDUV, such that it was an unauthorized 
LQIULQJHPHQW� RI� 3ODLQWLII¶V� FRS\ULJKW�� >Suntrust Bank v.� +RXJKWRQ� 0LIÀLQ�
Company; Castle Rock].95

��� 1LPPHU��supra�QRWH��������±����FLWLQJ�Silverman v. CBS Inc.������)��6XSS�������
�6�'�1�<���������rev’d on other grounds������)��G������G�&LU���������cert. denied, 492 U.S. 
������������

��� ����)��6XSS���G������6�'�1�<���������order vacated������)��G������G�&LU��������
95 Salinger������)��6XSS���G�DW�����
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Fan Fiction and Copyright��

7KH�WULDO�FRXUW¶V�FRQFOXVLRQ�WKDW�WKHUH�ZDV�VXEVWDQWLDO�VLPLODULW\�EHWZHHQ�WKH�WZR�
works was reviewed de novo by the appellate court; nonetheless, despite this more 
VWULQJHQW�VWDQGDUG�RI�UHYLHZ��DV�RSSRVHG�WR�WKH�³FOHDUO\�HUURQHRXV´��VWDQGDUG��LW�
agreed that the two works were substantially similar.��

7KH�FRXUW�DOVR�UHMHFWHG�WKH�UHODWHG�FRQWHQWLRQ�WKDW�WKH�FKDUDFWHU�RI�0U��&�ZDV�D�
SURWHFWHG�SDURG\�RI�WKH�FKDUDFWHU�+ROGHQ�&DXO¿HOG�

to the extent defendants contend that ���<HDUV and the character of Mr. c direct 
parodic comment or criticism at Catcher� RU�+ROGHQ�&DXO¿HOG�� DV� RSSRVHG� WR�
6DOLQJHU�KLPVHOI��WKH�&RXUW�¿QGV�VXFK�FRQWHQWLRQV�WR�EH�SRVW�KRF�UDWLRQDOL]DWLRQV�
employed through vague generalizations about the alleged naïveté of the 
original, rather than reasonably perceivable parody.

)LUVW��&ROWLQJ¶V�DVVHUWLRQ�WKDW�KLV�SXUSRVH�LQ�ZULWLQJ�Catcher [sic; presumably 
meant to be ���<HDUV@�ZDV� WR�³FULWLFDOO\�H[DPLQ>H@� WKH�FKDUDFWHU�+ROGHQ��DQG�
his presentation in Catcher�DV�DQ�DXWKHQWLF�DQG�DGPLUDEOH��PD\EH�HYHQ�KHURLF��
¿JXUH´� LV� SUREOHPDWLF� DQG� ODFNLQJ� LQ� FUHGLELOLW\�� >See] Woodmansee decl., 
�� ��>�@� �³5HDGHUV� IDPLOLDU� ZLWK� >Catcher] will anticipate the same laconic 
REVHUYDWLRQV�DQG�UHÀHFWLRQV�WKH\�DVVRFLDWH�ZLWK�+ROGHQ�&DXO¿HOG��:KDW�GR�WKH\�
JHW� IURP� WKH� ��� \HDU� ROG�&"�7KH\� JHW�PXFK� WKH� VDPH� NLQGV� RI� REVHUYDWLRQV�
DQG� UHÀHFWLRQV��EXW� FRPLQJ� IURP�D����\HDU�ROG�DQG�DSSOLHG� WR� D�ZRUOG�PXFK�
FKDQJHG�LQ�WKH����LQWHUYHQLQJ�\HDUV��VXFK�REVHUYDWLRQV�DQG�UHÀHFWLRQV�IDOO�ÀDW��
7KH\� UHYHDO� D� FKDUDFWHU�ZKRVH� GHYHORSPHQW�ZDV� DUUHVWHG� DW� ����ZKR� LQVWHDG�
RI� JURZLQJ� XS� FRXOG� RQO\� JURZ� ROG�´���:RRGPDQVHH� 'HFO��� DW� �� ��� �VWDWLQJ�
WKDW�WKH�REVHUYDWLRQV�DQG�UHÀHFWLRQV�RI�0U��&�HYRNH�³>L@Q�VW\OH�DQG�FRQWHQW�«�
YLQWDJH�+ROGHQ�&DXO¿HOG��DQG�FRPLQJ�IURP�D����\HDU�ROG��WKH\�VHHPHG�KRQHVW�
DQG�HQGHDULQJ��&RPLQJ�IURP�WKH����\HDU�ROG�&��KRZHYHU�� WKH\�VHHP�SDWKHWLF��
Suggesting a life of isolated drifting, they evoke aristotelian fear and pity—that 
is, they force readers to ask whether such anomie is all we fans of holden may 
expect in old age. if this is where his rebellious independence leads, is it as 
attractive as we adoring fans of CR�LPDJLQHG"´��97

7KLV��XQIRUWXQDWHO\��LV�WDNLQJ�WKH�FRXUW�SUHFLVHO\�ZKHUH�LW�RXJKW�QRW�WR�JR��LQWR�WKH�
realm of literary criticism. the problem with parodying a character whose original 
presentation is already complex enough that it might be said, if not to involve self-
SDURG\��DW�OHDVW�WR�EH�FULWLFDO�RI�LWVHOI��LV�WKDW�LW�LV�GLI¿FXOW�WR�NQRZ�ZKDW�SDUW�RI�WKH�
allegedly parodic content is in the later work, and which part is already present 
LQ�WKH�RULJLQDO��7KH�FRXUW�¿QGV�WKDW�QR�QHZ�SDURGLF�FRQWHQW�RU�FRPPHQWDU\�RQ�WKH�
FKDUDFWHU�ZDV�DGGHG�

��� Salinger v. Colting������)��G����������G�&LU��������
97 Salinger v. Colting������)��6XSS���G�����������6�'�1�<��������

Schwabach (978-0-7546-7903-5).indb   56 5/11/2011   3:04:10 PM

Page 64 of 330



Pro
of C

opy 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

The First Question 57

+RZHYHU�� +ROGHQ� &DXO¿HOG� DV� GHOLQHDWHG� E\� 6DOLQJHU� ZDV� DOUHDG\� RIWHQ�
³PLVHUDEOH´� DQG� ³XQFRQQHFWHG´� DV� ZHOO� DV� IUHTXHQWO\� ³DEVXUG>� @´� DQG�
³ULGLFXORXV�´�DV�&ROWLQJ�VD\V�RI�KLV�HOGHUO\�YHUVLRQ�RI�WKH�FKDUDFWHU��,Q�IDFW��LW�ZDV�
WKHVH�YHU\�FKDUDFWHULVWLFV�WKDW�OHG�&DXO¿HOG�WR�OHDYH�RU�EH�H[SHOOHG�IURP�WKUHH�
boarding schools, to wander the streets of new york city alone for several days, 
to lack any close friends other than his younger sister phoebe, and ultimately to 
become a patient in a psychiatric hospital. hence, to the extent colting claims 
WR�DXJPHQW�WKH�SXUSRUWHG�SRUWUDLW�RI�&DXO¿HOG�DV�D�³IUHH�WKLQNLQJ��DXWKHQWLF�DQG�
XQWDLQWHG�\RXWK´�DQG�³LPSHFFDEOH�MXGJH�RI�WKH�SHRSOH�DURXQG�KLP´�GLVSOD\HG�LQ�
Catcher�E\�³VKRZ>LQJ@� WKH�HIIHFWV�RI�+ROGHQ¶V�XQFRPSURPLVLQJ�ZRUOG�YLHZ�´�
WKRVH�HIIHFWV�ZHUH�DOUHDG\�WKRURXJKO\�GHSLFWHG�DQG�DSSDUHQW�LQ�6DOLQJHU¶V�RZQ�
QDUUDWLYH�DERXW�&DXO¿HOG�98

7KH�FRXUW� WKHQ�SURYLGHV�D� ORQJ�OLVW�RI�H[DPSOHV�IURP�6DOLQJHU¶V�&RPSODLQW�DQG�
from Catcher in the Rye LWVHOI��FRQFOXGLQJ�

>7@KH�FRQWUDVW�EHWZHHQ�+ROGHQ¶V�DXWKHQWLF�EXW�FULWLFDO�DQG�UHEHOOLRXV�QDWXUH�DQG�
his tendency toward depressive alienation is one of the key themes of Catcher. 
7KDW�PDQ\�UHDGHUV�DQG�FULWLFV�KDYH�DSSDUHQWO\�LGROL]HG�&DXO¿HOG�IRU�WKH�IRUPHU��
despite—or perhaps because of—the latter, does not change the fact that those 
elements were already apparent in Catcher.

,W�LV�KDUGO\�SDURGLF�WR�UHSHDW�WKDW�VDPH�H[HUFLVH�LQ�FRQWUDVW��MXVW�EHFDXVH�VRFLHW\�
and the characters have aged. See >&DPSEHOO@���.HQQHG\��-���FRQFXUULQJ���³$OPRVW�
any revamped modern version of a familiar composition can be construed as a 
FRPPHQW�RQ�WKH�QDwYHWp�RI�WKH�RULJLQDO�EHFDXVH�«�LW�ZLOO�EH�DPXVLQJ�WR�KHDU�
KRZ�WKH�ROG�WXQH�VRXQGV�LQ�WKH�QHZ�JHQUH�´�����<HDUV attempts to contrast these 
WZR�DVSHFWV�RI�WKH�&DXO¿HOG�FKDUDFWHU�LQ�D�PDQQHU�WKDW�LV�QHDUO\�LGHQWLFDO�WR�WKDW�
which Salinger did decades ago, and thus is anything but parodic in this regard.

7KLV�LV�GLVWXUELQJ�IRU�DQ\�IDQILF�DXWKRU�FODLPLQJ��DV�VR�PDQ\�GR��WKDW�D�FKDUDFWHU�
is being used parodically. apparently a parody, at least of a character, is only 
D�SDURG\� LI� WKH� IDQILF�DXWKRU¶V�XQGHUVWDQGLQJ�RI� WKH�FKDUDFWHU� LV�DV�GHHS�DV� WKH�
FRXUW¶V��$�IDQILF�DXWKRU�ZKR�LV�QDwYH�RU�REWXVH�DQG�PLVVHV�WKH�LURQ\�ZULWWHQ�LQWR�
the character by the original author may fail at parody.

7KH�FRXUW� LV�RQ�¿UPHU�JURXQG�ZKHQ�LW�SRLQWV�RXW� WKDW� WKH�DUJXPHQW� WKDW�0U��
&�ZDV�D�SDURG\�RI�+ROGHQ�&DXO¿HOG�GLG�QRW�HPHUJH�XQWLO�DIWHU�6DOLQJHU¶V�ODZVXLW�
ZDV�¿OHG��DQG�WKDW�WKH�RULJLQDO�PDUNHWLQJ�RI�WKH�ERRN�SUHVHQWHG�LW�DV�D�VHTXHO��QRW�
D�SDURG\�RU�FULWLFDO�WUHDWPHQW�

:KLOH� LW� LV� WUXH� WKDW�DQ�DUWLVW�RU�DXWKRU�³QHHG�QRW� ODEHO� WKHLU�ZKROH�>ZRUN@�«�
D�SDURG\� LQ�RUGHU� WR�FODLP� IDLU�XVH�SURWHFWLRQ�´� >Campbell], it is equally true 

��� ,ELG���DW����±���
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WKDW�³FRXUWV�«�PXVW�WDNH�FDUH�WR�HQVXUH�WKDW�QRW�MXVW�DQ\�FRPPHUFLDO�WDNHRII�LV�
UDWLRQDOL]HG�SRVW�KRF�DV�D�SDURG\�´�>Campbell@��.HQQHG\��-���FRQFXUULQJ��99

5DWLRQDOL]LQJ�0U��&�DV�D�SDURG\�SRVW�KRF�ZDV��WR�WKH�FRXUW¶V�H\H��H[DFWO\�ZKDW�WKH�
GHIHQGDQW�KDG�GRQH�

8QWLO�WKH�SUHVHQW�ODZVXLW�ZDV�¿OHG��'HIHQGDQWV�PDGH�QR�LQGLFDWLRQ�WKDW����<HDUV�
was in any way a parody or critique of Catcher. Quite to the contrary, the original 
MDFNHW�RI����<HDUV�VWDWHV� WKDW� LW� LV�³«�D�PDUYHORXV�sequel to one of our most 
EHORYHG� FODVVLFV�´� �HPSKDVLV� DGGHG���$GGLWLRQDOO\�� ZKHQ� LQLWLDOO\� FRQIURQWHG�
with the similarities between the two works, rather than explaining that ���<HDUV 
was a parody or critique of Catcher��&ROWLQJ¶V�OLWHUDU\�DJHQW��0U��6DQH�FRQWHQGHG�
that ���<HDUV�³LV�D�FRPSOHWHO\�IUHHVWDQGLQJ�QRYHO�WKDW�KDV�QRWKLQJ�WR�GR�ZLWK�WKH�
original Catcher In The Rye�´

)XUWKHUPRUH��LQ�D�QXPEHU�RI�SXEOLF�VWDWHPHQWV�WKDW�ZHUH�PDGH�SULRU�WR�WKH�¿OLQJ�
RI� WKH�SUHVHQW� ODZVXLW��&ROWLQJ�KLPVHOI�PDGH� LW� FOHDU� WKDW����<HDUV�ZDV�QRW� D�
SDURG\�RU�FULWLTXH�RI�&DWFKHU��EXW�UDWKHU�D�WULEXWH�DQG�VHTXHO�«��³µ%XW�WKLV�LV�
QR�VSRRI�¶�VDLG�:LQGXSELUG¶V�)UHGULN�&ROWLQJ��µ:H�DUH�QRW�FRQFHUQHG�DERXW�DQ\�
legal issues. We think ���<HDUV�/DWHU is a very original story that compliments 
Catcher in the Rye�¶´��100

,Q� UHYLHZLQJ� WKH� WULDO� FRXUW¶V� UHMHFWLRQ� RI� &ROWLQJ¶V� SRVW� KRF� UDWLRQDOL]DWLRQ� RI�
���<HDUV�DV�D�FULWLFDO�ZRUN��WKH�DSSHOODWH�FRXUW�DSSOLHG�WKH�PRUH�OHQLHQW�³FOHDUO\�
HUURQHRXV´� VWDQGDUG�� VWDWLQJ� WKDW� WKH� WULDO� FRXUW¶V� ³¿QGLQJ� LV� QRW� FOHDU� HUURU�´101 
,QWHUHVWLQJO\�� LW� DGGHG� WKH�GLFWXP� WKDW� ³,W�PD\�EH� WKDW� D� FRXUW� FDQ�¿QG� WKDW� WKH�
fair use factor favors a defendant even when the defendant and his work lack 
D� WUDQVIRUPDWLYH� SXUSRVH��:H� QHHG� QRW� GHFLGH� WKDW� LVVXH� KHUH�� KRZHYHU�´102 it 
remains to be seen what, if anything, will grow from this in the Second circuit in 
the future.

this alone—the apparently opportunistic attempt to recharacterize the work 
as a parody—might have been enough to dispose of the claim that Mr. c was a 
SDURG\�RI�+ROGHQ�&DXO¿HOG��DQG�LW� LV�IDU�OHVV�ZRUULVRPH�WKDQ�WKH�FRXUW¶V�HDUOLHU�
DWWHPSWV�WR�HYDOXDWH�WKH�PHULWV�RI�WKH�SDURG\��0RVW�SDURGLHV��HVSHFLDOO\�LQ�IDQILF��
DUH�VXI¿FLHQWO\�EURDG�WKDW�WKH\�ZLOO�EH�LQVWDQWO\�UHFRJQL]DEOH�DV�VXFK��HYHQ�ZKHQ�
QRW�VSHFL¿FDOO\�VR�ODEHOHG�

99� � ,ELG���DW�����
100�� ,ELG���DW�����Q���
101  Salinger������)��G�DW����
102  ibid.
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&KDSWHU��� 

7KH�6HFRQG�4XHVWLRQ��,I�WKH�8QGHUO\LQJ�
Works or characters are protected, does the 

Fan Work infringe upon that protection?

&RS\ULJKW� SURWHFWV� WKH� WH[W²WKDW� LV�� WKH� H[SUHVVLRQ²RI� D�ZRUN� RI� ¿FWLRQ�� DQG�
XQGHU� FHUWDLQ� FRQGLWLRQV�PD\� SURWHFW� FKDUDFWHUV�ZLWKLQ� WKH�ZRUN�� )DQILF� UDUHO\�
LQIULQJHV�E\�GLUHFW�LPLWDWLRQ�RI�WKH�ZRUN��WKDW�ZRXOG�GHIHDW�WKH�SXUSRVH�RI�IDQILF��
,QVWHDG�� IDQILF� WDNHV� IDPLOLDU� VWRU\� HOHPHQWV� DQG� FRPELQHV� WKHP� LQ� XQIDPLOLDU�
ways. doing so may nonetheless violate the copyright in the original work if the 
new work is a derivative work, because the copyright owner has the sole right to 
control the making and distribution of derivative works.1 certain uses that might 
seem infringing, even if they incorporate protected characters or are otherwise 
derivative, may be protected as fair use, as parody, or if the use is otherwise 
VXI¿FLHQWO\�WUDQVIRUPDWLYH�

,Q�D�OLWHUDU\�VHQVH��IDQILF�LV�QHFHVVDULO\�GHULYDWLYH��LW�FDQQRW�IXQFWLRQ�RWKHUZLVH��
7RONLHQ�SRLQWHG�RXW�WKDW�WKLV�ZDV�WUXH�RI�DOO�IDQWDV\��DQG�SHUKDSV�RI�DOO�¿FWLRQ��³WKH�
cauldron of Story[] has always been boiling, and to it have continually been added 
QHZ�ELWV�´2 tolkien knew this as well as anyone; the Lord of the rings trilogy 
draws heavily on a variety of sources, especially beowulf and the norse sagas but 
many others as well, possibly even including the chinese classic Journey to the 
:HVW��㾯⑨䇠)��)URGR�DQG�6DP�SURYLGH�UHDG\�DQDORJXHV�RI�WKH�PRQN�;XiQ]jQJ�
DQG�WKH�OR\DO�)ULDU�6DQG��6KƗ�:�MuQJ���XWWHUO\�GHYRWHG�WR�KLP��ZKLOH�*DQGDOI�¿OOV�
WKH�UROH�RI�0RQNH\��6ǌQ�:�NǀQJ���3LJ��=Kǌ�%ƗMLq��LV�D�ELW�KDUGHU�WR�PDS��ZLWK�KLV�
lighter aspects represented by pippin and his darker aspects, perhaps, by gollum. 
(YHQ�;XiQ]jQJ¶V�KRUVH��<�OyQJ�6ƗQWjL]ӿ��¿QGV�KLV�FRXQWHUSDUW�LQ�6KDGRZID[�

/LNH�7RONLHQ¶V�ZRUN��:X�&KHQJ¶HQ¶V� VL[WHHQWK�FHQWXU\�-RXUQH\� WR� WKH�:HVW 
ÀRDWV�RQ�LWV�RZQ�FDXOGURQ�RI�IRONORUH�DQG�OHJHQG��LQ�D�VHQVH�PXFK�RI�LW�LV�D�UHWHOOLQJ�
RI�ROG�VWRULHV��7RONLHQ��WKRXJK��KDG�D�PXFK�FORVHU�VRXUFH�RQ�ZKLFK�WR�GUDZ��WKH�
IRXU�RSHUDV�LQ�:DJQHU¶V�RYHU�ORQJ�DQG�RYHUZURXJKW�5LQJ�&\FOH��7RONLHQ�KLPVHOI�
denied the similarities; of his ring and Der Ring des Nibelungen, tolkien said 
³%RWK�ULQJV�ZHUH�URXQG��DQG�WKHUH�WKH�UHVHPEODQFH�FHDVHG�´� other similarities—a 

�� ���8�6�&������������������
2 J.R.R. toLkien, Tree and Leaf, in the toLkien ReadeR�����������
�� $OH[�5RVV��7KH�5LQJ�DQG�WKH�5LQJV��:DJQHU�Y��7RONLHQ, the new yoRkeR, december 

���� ������ ZZZ�QHZ\RUNHU�FRP�DUFKLYH������������������FUDWBDWODUJH"FXUUHQW3DJH ���
7KHUH�LV�QR�FRS\ULJKW�LVVXH��WKH�GLVVLPLODULWLHV�LQ�:DJQHU¶V�DQG�7RONLHQ¶V�ZRUNV�DVLGH��E\�
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Fan Fiction and Copyright��

EURNHQ�VZRUG��1DUVLO�1RWKXQJ���VKDUHG�FKDUDFWHUV��0vP�WKH�3HWW\�'ZDUI�LQ�The 
Silmarillion and The &KLOGUHQ� RI�+XULQ� and Mime the dwarf in Der Ring des 
Nibelungen, both drawing their name but not really their characters from Mimir 
LQ�WKH�3RHWLF�DQG�3URVH�(GGDV�DQG�WKH�<QJOLQJD�6DJD�²FDQ�EH�H[SODLQHG�DZD\�DV�
derivations from the same underlying source material. Maybe. 

tolkien even put his ruminations on the nature of story into the mouth of Sam 
*DPJHH��ZKR�PXVHV�RQ�KLV�RZQ�� DQG�*ROOXP¶V��QDWXUH�DV�QDUUDWLYH�FRQVWUXFWV��
³:K\�� WR� WKLQN�RI� LW��ZH¶UH� LQ� WKH�VDPH� WDOH�VWLOO�� ,W¶V�JRLQJ�RQ��'RQ¶W� WKH�JUHDW�
WDOHV�HYHU�HQG"´4 a change in viewpoint, Sam realizes, can completely transform 
D�VWRU\��³:K\��HYHQ�*ROOXP�PLJKW�EH�JRRG�LQ�D�WDOH��EHWWHU�WKDQ�KH�LV�WR�KDYH�E\�
you, anyway. and he used to like tales himself once, by his own account. i wonder 
LI�KH�WKLQNV�KH¶V�WKH�KHUR�RU�WKH�YLOODLQ"´5 in this Sam defends his author against 
possible charges of literary derivativeness. 

6R�ZKDW�PDNHV�D�ZRUN�OHJDOO\�GHULYDWLYH"�7KH�GH¿QLWLRQ�RI�³GHULYDWLYH�ZRUN´�
in Section 101 of the copyright act, unfortunately, provides less illumination than 
LW�PLJKW�

$�³GHULYDWLYH�ZRUN´�LV�D�ZRUN�EDVHG�XSRQ�RQH�RU�PRUH�SUHH[LVWLQJ�ZRUNV��VXFK�
DV� D� WUDQVODWLRQ��PXVLFDO� DUUDQJHPHQW�� GUDPDWL]DWLRQ�� ¿FWLRQDOL]DWLRQ��PRWLRQ�
picture version, sound recording, art reproduction, abridgment, condensation, 
or any other form in which a work may be recast, transformed, or adapted. 
a work consisting of editorial revisions, annotations, elaborations, or other 
PRGL¿FDWLRQV�ZKLFK��DV�D�ZKROH��UHSUHVHQW�DQ�RULJLQDO�ZRUN�RI�DXWKRUVKLS��LV�D�
³GHULYDWLYH�ZRUN�´�

,Q�HVVHQFH�� WKH�¿UVW�VHQWHQFH�WHOOV�XV�RQO\�WKDW�DQ�DGDSWDWLRQ�IURP�RQH�PHGLXP��
form, or language to another is a derivative work, as are shortened versions. 
³)LFWLRQDOL]DWLRQ´� LV� LQWHUHVWLQJ�� VXJJHVWLQJ� WKDW� D� QRYHO� EDVHG� RQ� D� KLVWRULFDO�
account might be a derivative work, although, as we have seen, there is no 

WKH� WLPH� WKH�/RUG� RI� WKH�5LQJV�ZDV� SXEOLVKHG��:DJQHU¶V� FRS\ULJKW� KDG� H[SLUHG�� )RU� DQ�
LQWHUHVWLQJ� FDVH� RQ� WKH� GXUDWLRQ� RI� FRS\ULJKW� LQ� DQ� RSHUD� �/D�%RKqPH��� VHH� (&-��Land 
+HVVHQ v. *��5LFRUGL�	�&R��%�KQHQ�XQG�0XVLNYHUODJ�*PE+��FDVH�&���������-XQH����������
�MXGJPHQW�RI�WKH�FRXUW���DYDLODEOH�DW KWWS���HXU�OH[�HXURSD�HX�/H[8UL6HUY�/H[8UL6HUY�GR"X
UL &(/(;������-�����(1�+70/�

4 J.R.R. toLkien, the two toweRS������%DOODQWLQH�%RRNV��1HZ�<RUN��������
5 ibid., at 409..
�� ���8�6�&���������6HH�DOVR�JHQHUDOO\��IRU�H[DPSOH��0�+��6HJDQ�/WG��3DUWQHUVKLS v. 

+DVEUR��,QF�������)��6XSS�������6�'�1�<���������Moore Pub., Inc. v. Big Sky Marketing, 
Inc.������)��6XSS��������'��,GDKR��������Pickett v. Prince������)��G�������WK�&LU���������
Radji v. .KDNED]������)��6XSS��������'�'�&���������FRS\ULJKW�RZQHU�KDV�H[FOXVLYH�ULJKW�
WR�PDNH�RU�DXWKRUL]H�WUDQVODWLRQ���%XW�VHH�-DLPH�(��0XVFDU��$�:LQQHU�LV�:KR"�)DLU�8VH�
and the Online Distribution of Manga and Video Game Fan Translations, 9 vand. J. ent. 
& tech. L.�������������DUJXLQJ�WKDW�LQ�VRPH�FDVHV²VSHFL¿FDOO\�IDQ�WUDQVODWLRQV�RI�YLGHR�
JDPHV²D�WUDQVODWLRQ�PD\�EH�IDLU�XVH��
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The Second Question ��

FRS\ULJKW� LQ�KLVWRULFDO� IDFWV�RU� HYHQ� WKHRULHV��7KH�8�6��&RS\ULJKW�2I¿FH� LV�QRW�
QHFHVVDULO\�LQ�GLVDJUHHPHQW��³$�¿FWLRQDOL]DWLRQ�LV�D�WUHDWPHQW�RI�D�IDFWXDO�ZRUN�
in which the elements are recast, transformed, or adapted to produce a work of 
¿FWLRQ��$�ZRUN�ZKLFK�LV�RQO\�ORRVHO\�EDVHG�RQ�WKH�LGHDV�RU�IDFWV�IRXQG�LQ�DQ�HDUOLHU�
ZRUN��LV�QRW�FRQVLGHUHG�WR�EH�D�GHULYDWLYH�ZRUN�´7 perhaps one that is closely based 
RQ�D�ZRUN�RI�QRQ�¿FWLRQ�PD\�VWLOO�EH�GHULYDWLYH�

the second sentence provides the additional information that a work can be 
GHULYDWLYH�HYHQ�WKRXJK�LW�LV�³DQ�RULJLQDO�ZRUN�RI�DXWKRUVKLS´²WKDW�LV��HYHQ�WKRXJK�
the secondary work itself would otherwise be eligible for copyright protection 
under 17 U.S.c. § 102. it is this second sentence that most greatly expands the 
SRWHQWLDO�VFRSH�RI�WKH�GHULYDWLYH�ZRUNV�ULJKW��DV�IDU�DV�IDQILF�DQG�RWKHU�IDQ�ZRUNV�
are concerned. While a certain amount of fan activity goes into, for example, 
preparing live performances of the underlying novels, short stories, or television 
HSLVRGHV�� PRVW� IDQILF� DQG� RWKHU� IDQ� ZRUNV� DUH� WKHPVHOYHV� RULJLQDO� ZRUNV� RI�
authorship rather than mere adaptations. the problem is that these original works 
incorporate characters, settings, and other story elements from the underlying 
works to a degree that may make the fan works derivative.

once again, a visit to our three Lost Worlds may be instructive. Even if the 
original /RVW�:RUOG� KDG� VWLOO� EHHQ� LQ� FRS\ULJKW� DW� WKH� WLPH�&ULFKWRQ¶V� QRYHO� RI�
WKH�VDPH�QDPH�ZDV�SXEOLVKHG��&ULFKWRQ¶V�YHUVLRQ�ZRXOG�QRW�KDYH� LQIULQJHG�WKH�
FRS\ULJKW�LQ�WKH�RULJLQDO��EHFDXVH�&ULFKWRQ¶V�/RVW�:RUOG is not a derivative or copy 
RI�WKH�RULJLQDO��UDWKHU��LW�LV�D�VHTXHO�WR��DQG�WKXV�GHULYDWLYH�RI��KLV�HDUOLHU�DQG�ZLOGO\�
VXFFHVVIXO�QRYHO��DQG�VXEVHTXHQW�PRYLH��Jurassic Park.8�,Q�IDFW��&ULFKWRQ¶V�Lost 
:RUOG�LV�PRUH�D�VHTXHO�WR�WKH�PRYLH�WKDQ�WR�WKH�ERRN��D�FHQWUDO�FKDUDFWHU�LQ�Lost 
:RUOG�LV�PDWKHPDWLFLDQ�,DQ�0DOFROP��SOD\HG�E\�-HII�*ROGEOXP�LQ�WKH�PRYLH��ZKR�
was dead at the end of Jurassic Park, the novel, but alive at the end of Jurassic 
Park, the movie.9�&ULFKWRQ¶V�/RVW�:RUOG�LV�RQO\�WDQJHQWLDOO\�IDQ�¿FWLRQ��E\�LWV�WLWOH�

�� 8�6��&RS\ULJKW�2I¿FH��&RPSHQGLXP�,,�RI�&RS\ULJKW�2I¿FH�3UDFWLFHV���������E���
)LFWLRQDOL]DWLRQV.

8 MichaeL cRichton, JURaSSic paRk���������JURaSSic paRk��8QLYHUVDO�6WXGLRV�������
9 this inconsistency is also noted by the court in a copyright infringement case 

EURXJKW�DJDLQVW�&ULFKWRQ¶V�Jurassic Park, not by the conan doyle estate, but by an author 
RI�FKLOGUHQ¶V�ERRNV�DERXW�D�GLQRVDXU�WKHPH�SDUN��SDUWLDOO\�VHW�RQ�DQ�RIIVKRUH�LVODQG��³:KDW�
seems to us a clear case of death is made more ambiguous by the sequel to Jurassic Park, 
a novel entitled 7KH�/RVW�:RUOG��ZKHUH�0DOFROP� LV� DJDLQ� D� FHQWUDO� FKDUDFWHU�´�:LOOLDPV 
v. Crichton�� ��� )��G� ����� ���� Q��� ��G�&LU�� �������:KLOH� UHFRJQL]LQJ�PDQ\� VLPLODULWLHV��
WKH� 6HFRQG� &LUFXLW� XOWLPDWHO\� FRQFOXGHG� WKDW� ³WKH� ZRUNV� DUH� QRW� VXEVWDQWLDOO\� VLPLODU�´�
dismissing many of the similarities as scènes à faire or simple coincidence. one of the 
GLVWLQFWLRQV²D�KXQWLQJ�SDFN�RI�'HLQRQ\FKXV�LQ�WKH�SODLQWLII¶V�ZRUN�DQG�RI�YHORFLUDSWRUV�LQ�
&ULFKWRQ¶V²PLJKW�KDYH�ZHLJKHG�GLIIHUHQWO\�KDG�WKH�FRXUW�EHHQ�LQIRUPHG�WKDW�&ULFKWRQ¶V�
³YHORFLUDSWRUV´�DUH�QRW�WKH��PXFK�VPDOOHU��GLQRVDXUV�XVXDOO\�NQRZQ�E\�WKDW�QDPH��EXW�LQ�
IDFW�'HLQRQ\FKXV��IROORZLQJ�D�FODVVL¿FDWLRQ�VLQFH�DEDQGRQHG�E\�PRVW�SDOHRQWRORJLVWV��6HH�
gRegoRy S. paUL, pRedatoRy dinoSaURS oF the woRLd: a coMpLete iLLUStRated gUide 
�1HZ�<RUN��6LPRQ�	�6FKXVWHU���������VHH�DOVR�:LOOLDPV�����)��G�DW����±���
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Fan Fiction and Copyright��

DQG�PLQRU�GHWDLOV��VXFK�DV�WKH�UHIHUHQFH�WR�DQ�DEVHQW�FKDUDFWHU�QDPHG�-RKQ�5R[WRQ��
DOVR�D�FKDUDFWHU�LQ�$UWKXU�&RQDQ�'R\OH¶V�RULJLQDO���LW�DFNQRZOHGJHV�D�GHEW�WR�WKH�
RULJLQDO�ZRUN��EXW�LWV�PDMRU�FKDUDFWHUV�DQG�VSHFL¿F�VHWWLQJ�DUH�RULJLQDO�WR�&ULFKWRQ��
&ULFKWRQ¶V� VWRU\� LV� LQGHSHQGHQW�RI� WKH�RULJLQDO� DQG�FDQ�EH� IXOO\� DSSUHFLDWHG�E\�
WKRVH�ZLWK�QR�IDPLOLDULW\�ZLWK�WKH�RULJLQDO��7KH�PDMRU�VWRU\�HOHPHQWV�WKDW�WLH�LW�WR�
the original are dinosaurs and the general Latin american setting; arthur conan 
doyle did not create dinosaurs or Latin america, and can claim no copyright in 
them. Shared story elements, even where created rather than drawn from the real 
ZRUOG��GR�QRW�PDNH�RQH�VWRU\�GHULYDWLYH�RI�DQRWKHU��WKXV�VSDFH�RSHUD�SURWDJRQLVWV�
honor harrington and Miles Vorkosigan may be similar characters and inhabit 
similar SF universes operating according to similar rules of physics and with 
similar technology and political organization, but neither is derivative of the other. 
$Q\�JHQUH�RU� VXEJHQUH�RI�¿FWLRQ� LV� DQ�RQJRLQJ�FRQYHUVDWLRQ�QRW�RQO\�EHWZHHQ�
DXWKRUV�DQG�IDQV�EXW�EHWZHHQ�DXWKRUV�DQG�DXWKRUV��+RQRU¶V�DQG�0LOHV¶�DXWKRUV��
'DYLG�:HEHU�DQG�/RLV�0F0DVWHU�%XMROG��XVH�VKDUHG�WURSHV�IURP�D�SDUWLFXODU�JHQUH�

6RX]D¶V�/RVW�:RUOG�,,, RQ�WKH�RWKHU�KDQG�� LV�PRUH�FOHDUO\� LGHQWL¿DEOH�DV�IDQ�
¿FWLRQ��DQG��KDG�LW�QRW�EHHQ�VXI¿FLHQWO\�WUDQVIRUPDWLYH��PLJKW�KDYH�SRVHG�FRS\ULJKW�
problems had the original still been in copyright in the U.S. when the U.S. version 
RI�6RX]D¶V�ZRUN�ZDV�SXEOLVKHG�10 While the story stands on its own, it is easier to 
understand—and much funnier—if the reader has also read the original or at least 
VHHQ�RU�KHDUG�RQH�RI�WKH�VHYHUDO�¿OP��WHOHYLVLRQ�RU�UDGLR�DGDSWDWLRQV�RI�LW��KRZHYHU��
the fact that one work is in dialogue with another does not by itself render the 
later work legally derivative.11�7KH� QRYHO¶V� SURWDJRQLVW�� -DQH�&KDOOHQJHU�� LV� WKH�
JUDQGGDXJKWHU�RI�&RQDQ�'R\OH¶V�SURWDJRQLVW��3URIHVVRU�*HRUJH�&KDOOHQJHU�� WKH�
QRYHO¶V�FHQWUDO�FRQFHLW�LV�WKDW�VKH�GLVFRYHUV��LQ�WKH�%UD]LOLDQ�$PD]RQ��³UHDVRQDEO\�
healthy and well-fed species of capitalists considered extinct in England since 
WKH�HLJKWHHQWK�FHQWXU\�´12�&ODVVLFDO� FDSLWDOLVP�DQG� WKH�HFRQRP\�RI� WKH�DXWKRU¶V�
RZQ�FRXQWU\�DUH�QRW�WKH�RQO\�GLQRVDXUV�LQ�WKLV�VWRU\��WKH�FRQFHSWV�LQKHUHQW�LQ�-DQH�
&KDOOHQJHU¶V�MRXUQH\²WKH�LGHD�RI�D�³WKLUG�ZRUOG´�WKDW�GRHV�QRW�FRPH�LQWR�IXOO\�
UHDOL]HG�H[LVWHQFH�XQWLO� LW� LV�³H[SORUHG´�DQG�³GLVFRYHUHG´�E\�D�UHSUHVHQWDWLYH�RI�
WKH�ZRUOG¶V�³FLYLOL]HG�SHRSOHV´²DUH�GLQRVDXUV�DV�ZHOO��ELJ��GDQJHURXV��DQG�ORQJ�
past their time.��

7KH�PDMRULW\�RI� IDQ�¿FWLRQ�� WKRXJK�� LV� IDQILF²LQIRUPDOO\�SXEOLVKHG� IRU� WKH�
entertainment of the author and other fans, or for some other noncommercial 
UHDVRQ��(YHQ�IDQ�¿FWLRQ� OLNH�6RX]D¶V²IRUPDOO\�DQG�FRPPHUFLDOO\�SXEOLVKHG� LQ�

10 See, for example, Suntrust Bank v. +RXJKWRQ�0LIÀLQ�&R�������)��G���������WK�&LU��
�������YDFDWLQJ�DQ�LQMXQFWLRQ�DJDLQVW�WKH�SXEOLFDWLRQ�RI�7KH�:LQG�'RQH�*RQH��D�¿FWLRQDO�
work based on *RQH�:LWK�WKH�:LQG��GLVFXVVHG�DW���±����infra��

11 See, for example, the LoSt woRLd �)LUVW� 1DWLRQDO� 3LFWXUHV� ������� the LoSt 
woRLd �7ZHQWLHWK�&HQWXU\�)R[�������

12 MaRcio SoUZa, LoSt woRLd ii: the end oF the thiRd woRLd��/DQD�6DQWDPDULD��
WUDQV����������RULJLQDOO\�SXEOLVKHG�DV�o FiM do teRceiRo MUndo��0DUFR�=HUR��HG���������

��� ,ELG��
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The Second Question ��

order to make money for the author—may survive in the face of copyright if it 
is protected fair use. however, fair use will be harder to show for such works 
WKDQ�IRU�QRQFRPPHUFLDO�ZRUNV��6RX]D¶V�QRYHO�ZRXOG�SUREDEO\�VXUYLYH�FRS\ULJKW�
scrutiny, because to the extent it borrows from the original, it does so as parody 
and commentary.

Fair use

at the heart of all arguments for the protection of fan works under U.S copyright 
ODZ�LV�WKH�LGHD�RI�³IDLU�XVH�´�7KH�WHUP�LV�RIWHQ�WKURZQ�DERXW�LQ�IDQ�IRUXPV��XVXDOO\�
with little understanding of its meaning. there is, for example, a widespread 
but incorrect belief that noncommercial uses are presumptively fair uses. this 
PD\� UHÀHFW� WKH�ZD\� WKLQJV� RIWHQ�ZRUN� RXW� LQ� SUDFWLFH²WKHUH� LV� D� WHQGHQF\� RQ�
the part of many copyright owners to overlook noncommercial fan works, while 
IDQ�ZRUNV�SXEOLVKHG�IRU�SUR¿W�DUH�RIWHQ�TXLFN� WR�DWWUDFW� OHJDO�DFWLRQ��%XW�ZKLOH�
the commercial or noncommercial nature of the use is weighed in determining 
whether a use is fair use under 17 U.S.c. § 107, it is not by itself determinative. 
a commercially published fan work may make fair use of the source material. 
yet even in noncommercially published works, some fans may go overboard and 
engage in copying from the underlying works that exceeds the boundaries of fair 
use. the fact that one is a fan of the underlying work does not by itself render all 
RI�RQH¶V�XVHV��RU�HYHQ�DOO�RI�RQH¶V�QRQFRPPHUFLDO�XVHV��RI�WKH�ZRUN�³IDLU�´

�)DLU�XVH��DV�VRPHZKDW�YDJXHO\�DQG�KDSKD]DUGO\�GH¿QHG�E\�&RQJUHVV��WDNHV�
the commercial or noncommercial nature of a use into account, but does not make 
LW�WKH�VROH�IDFWRU�

1RWZLWKVWDQGLQJ� WKH� SURYLVLRQV� RI� VHFWLRQV� ���� DQG� ���$�� WKH� IDLU� XVH� RI� D�
copyrighted work, including such use by reproduction in copies or phonorecords 
RU�E\�DQ\�RWKHU�PHDQV�VSHFL¿HG�E\�WKDW�VHFWLRQ��IRU�SXUSRVHV�VXFK�DV�FULWLFLVP��
FRPPHQW�� QHZV� UHSRUWLQJ�� WHDFKLQJ� �LQFOXGLQJ�PXOWLSOH� FRSLHV� IRU� FODVVURRP�
XVH���VFKRODUVKLS��RU�UHVHDUFK��LV�QRW�DQ�LQIULQJHPHQW�RI�FRS\ULJKW��,Q�GHWHUPLQLQJ�
whether the use made of a work in any particular case is a fair use the factors to 
be considered shall include—
(1) the purpose and character of the use, including whether such use is of a 
FRPPHUFLDO�QDWXUH�RU�LV�IRU�QRQSUR¿W�HGXFDWLRQDO�SXUSRVHV�
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted 
work as a whole; and
(4) the effect of the use upon the potential market for or value of the copyrighted 
work.14

��� ���8�6�&����������������6HH�DOVR�JHQHUDOO\��IRU�H[DPSOH��-HVVLFD�(OOLRWW��Copyright 
)DLU�8VH�DQG�3ULYDWH�2UGHULQJ��$UH�&RS\ULJKW�+ROGHUV�DQG�WKH�&RS\ULJKW�/DZ�)DQDWLFDO�
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Fan Fiction and Copyright��

7KHVH�IRXU�IDFWRUV�KDYH�EHHQ�PXFK�FULWLFL]HG�IRU�WKHLU�QHEXORVLW\��LW�LV�GLI¿FXOW²
often impossible—to determine in advance of litigation whether a particular use is 
³IDLU�´�7KH�IROORZLQJ�GLVFXVVLRQ�ZLOO�DWWHPSW��E\�H[DPSOH��WR�JLYH�VRPH�JXLGDQFH�
on the parameters of fair use through various examples, including an in-depth look 
DW�RQH�IDQ�YLGHR��³7KH\¶UH�7DNLQJ�WKH�+REELWV�WR�,VHQJDUG�´

'HULYDWLYH�ZRUNV�DQG�WUDQVIRUPDWLYH�XVHV

6HFWLRQ��������RI�WKH�&RS\ULJKW�$FW�JUDQWV�WKH�RZQHU�RI�D�FRS\ULJKW�WKH�H[FOXVLYH�
ULJKW�WR�SUHSDUH�RU�DXWKRUL]H�WKH�SUHSDUDWLRQ�RI�³GHULYDWLYH�ZRUNV�EDVHG�XSRQ�WKH�
FRS\ULJKWHG�ZRUN>�@´�7KLV�KDV�EHHQ�LQWHUSUHWHG�UHODWLYHO\�QDUURZO\��KRZHYHU�� WR�
mean only works where the amount of copying is substantial.15 While any work 
incorporating characters, settings or story elements from an earlier work may be 
VDLG�WR�EH�³GHULYDWLYH´�LQ�D�OLWHUDU\�VHQVH��QRW�DOO�VXFK�ZRUNV�ZLOO�EH�³GHULYDWLYH´�
ZLWKLQ� WKH�PHDQLQJ� RI� ���8�6�&�� �� ����� ,Q� D� OHJDO� VHQVH� WKH� EDU� IRU� ¿QGLQJ� D�
work to be derivative is set somewhat higher. the courts have long been aware of 
7RONLHQ¶V�FDXOGURQ�RI�VWRU\������\HDUV�DJR��WKH�DSWO\�QDPHG�-XVWLFH�6WRU\�ZURWH�

in truth, in literature, in science and in art, there are, and can be, few, if any, 
things, which, in an abstract sense, are strictly new and original throughout. 
Every book in literature, science and art, borrows, and must necessarily borrow, 
DQG�XVH�PXFK�ZKLFK�ZDV�ZHOO�NQRZQ�DQG�XVHG�EHIRUH�«�7KH�WKRXJKWV�RI�HYHU\�
man are, more or less, a combination of what other men have thought and 
H[SUHVVHG�� DOWKRXJK� WKH\�PD\� EH�PRGL¿HG�� H[DOWHG�� RU� LPSURYHG� E\� KLV� RZQ�
JHQLXV�RU�UHÀHFWLRQ��,I�QR�ERRN�FRXOG�EH� WKH�VXEMHFW�RI�FRS\�ULJKW�ZKLFK�ZDV�
not new and original in the elements of which it is composed, there could be no 
ground for any copy-right in modern times, and we should be obliged to ascend 
YHU\�KLJK�� HYHQ� LQ� DQWLTXLW\�� WR�¿QG�D�ZRUN�HQWLWOHG� WR� VXFK�HPLQHQFH��9LUJLO�
borrowed much from homer; bacon drew from earlier as well as contemporary 
minds; coke exhausted all the known learning of his profession; and even 
6KDNHVSHDUH�DQG�0LOWRQ��VR�MXVWO\�DQG�SURXGO\�RXU�ERDVW�DV�WKH�EULJKWHVW�RULJLQDOV�
would be found to have gathered much from the abundant stores of current 
NQRZOHGJH�DQG�FODVVLFDO�VWXGLHV�LQ�WKHLU�GD\V��:KDW�LV�/D�3ODFH¶V�JUHDW�ZRUN��EXW�
the combination of the processes and discoveries of the great mathematicians 
before his day, with his own extraordinary genius? What are all modern law 
books, but new combinations and arrangements of old materials, in which the 
VNLOO�DQG�MXGJPHQW�RI�WKH�DXWKRU�LQ�WKH�VHOHFWLRQ�DQG�H[SRVLWLRQ�DQG�DFFXUDWH�XVH�

IRU�)DQVLWHV", 11 depaUL-Lca J. aRt & ent. L. & poL’y�������������1DWKDQLHO�7��1RGD��
:KHQ�+ROGLQJ�2Q�0HDQV�/HWWLQJ�*R��:K\�)DLU�8VH�6KRXOG�([WHQG�WR�)DQ�%DVHG�$FWLYLWLHV, 
5 U. denveR SpoRtS & ent. L.J���������

15 See, for example,� /LWFK¿HOG v. Spielberg�� ���� )��G� ����� ��WK� &LU�� ������� cert. 
denied������8�6��������FRS\LQJ�PXVW�EH�VXEVWDQWLDO��
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The Second Question ��

of those materials, constitute the basis of his reputation, as well as of his copy-
ULJKW"�%ODFNVWRQH¶V�&RPPHQWDULHV�DQG�.HQW¶V�&RPPHQWDULHV�DUH�EXW�VSOHQGLG�
examples of the merit and value of such achievements.��

thus an adaptation of a work to a new medium or a translation to a new language, 
IRU�H[DPSOH��LV�OLNHO\�WR�EH�D�GHULYDWLYH�ZRUN��WKH�(QJOLVK�WUDQVODWLRQ�RI�WKH�QRYHO�
Dr. Zhivago�LV�GHULYDWLYH�RI�%RULV�3DVWHUQDN¶V�RULJLQDO�5XVVLDQ�WH[W��ZKLOH�WKH������
¿OP and the 2002 itV television serial, both titled Dr. Zhivago, are derivative of 
ERWK�� WKH������%UD]LOLDQ�¿OP�Doutor Jivago is derivative of the original novel, 
DV�LV�WKH������5XVVLDQ�79�VHULHV�Ⱦɨ̗ɤɬɨɪ�ɀɢɜɚ̗ɝɨ. all of these make some plot 
and character changes from the original, but are still recognizably the same work. 
the 2005 musical Zhivago��RSHQLQJ�DW�6DQ�'LHJR¶V�/D�-ROOD�3OD\KRXVH�LQ�������
LV�GHULYDWLYH�DV�ZHOO��EXW�LV�VRPHZKDW�IXUWKHU�WRZDUG�WKH�HGJH�RI�VHFWLRQ�������¶V�
coverage, because it contains original songs and the emphasis, as in any musical, 
LV� DV�PXFK� �RU�PRUH�� RQ� WKH�PXVLF� DV� RQ� WKH� VWRU\��7KH������5XVVLDQ�PXVLFDO�
Ⱦɨ̗ɤɬɨɪ�ɀɢɜɚ̗ɝɨ and the forthcoming opera of the same name, each with their 
own original music, are similar. had any of these adaptations of Dr. Zhivago been 
PDGH�ZLWKRXW�DXWKRUL]DWLRQ��WKH\�ZRXOG�KDYH�YLRODWHG�3DVWHUQDN¶V�FRS\ULJKW�

on the other hand, this exchange from the 1988 movie 5HG�+HDW is a passing 
UHIHUHQFH��WRR�WULYLDO�WR�UHQGHU�WKH�HQWLUH�PRYLH�GHULYDWLYH�

$UQROG�6FKZDU]HQHJJHU�� � 7HD��SOHDVH�
-DPHV�%HOXVKL��� � � ,Q�D�JODVV��ZLWK�OHPRQ��ULJKW"
$UQROG�6FKZDU]HQHJJHU��VXUSULVHG���� <HV�
-DPHV�%HOXVKL��� � � <HDK��,�VDZ�Dr. Zhivago.

5HG�+HDW�is, in every possible way, not Dr. Zhivago. no one watching the former 
ZRXOG�EH�OLNHO\�WR�VHH�LW�DV�DQ�DGDSWDWLRQ�RI�WKH�ODWWHU��%HOXVKL¶V�UHIHUHQFH�WR�Dr. 
Zhivago �WKH������PRYLH��UDWKHU�WKDQ�WKH�RULJLQDO�WH[W�RU�RQH�RI�WKH�RWKHU�GHULYDWLYH�
ZRUNV��LV�D�FDVXDO�RQH��OLNH�WKH�LQFOXVLRQ�RI�D�FKDUDFWHU�QDPHG�6WUHOQLNRY�LQ�WKH�
GHSORUDEOH������&ROG�:DU�SURSDJDQGD�¿OP�Red Dawn��QRZ��LQH[SOLFDEO\��EHLQJ�
UHPDGH��DOWKRXJK�WKLV�WLPH�DV�DQ�H[HUFLVH�LQ�MLQJRLVWLF�&KLQD�EDVKLQJ�UDWKHU�WKDQ�
MLQJRLVWLF�5XVVLD�EDVKLQJ�. nor is the story element—a russian drinking tea from 
a glass—unique or original to Dr. Zhivago; like images of World War ii german 
soldiers wearing swastikas or bastille-stormers wearing red, white, and blue 
cockades, its use is likely to be protected by the scènes à faire doctrine.

Somewhere between these two extremes—the casual reference and the 
adaptation of the entire story to a new medium—lies the borderline determining 
ZKHWKHU�D�ZRUN�LV�³GHULYDWLYH´�ZLWKLQ�WKH�PHDQLQJ�RI�VHFWLRQ���������

Fan musicals� like the U.S. and russian musical versions of Dr. Zhivago, a 
PXVLFDO�DGDSWDWLRQ�RI�D�ERRN�RU�PRYLH�LV�SUREDEO\�GHULYDWLYH��D�PXVLFDO�YHUVLRQ�

��� Emerson v. Davies����)��&DV������������&�&�'��0DVV���������1R���������

Schwabach (978-0-7546-7903-5).indb   65 5/11/2011   3:04:11 PM

Page 73 of 330



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

Pro
of C

opy 

Fan Fiction and Copyright��

of the book and movie *RQH�ZLWK�WKH�:LQG, for example, even if intended to be 
KXPRURXV��LV�GHULYDWLYH�

[a] non-parodic or non-satiric stage version of gone With the Wind is a 
protected derivative use of the original works which only the holders of the 
valid, existing copyrights in such works have a right to exploit.17

,PSOLFLW�LQ�WKH�FRXUW¶V�VWDWHPHQW�LV�WKDW�D�XVH�WKDW�is parodic or satiric is, or might 
be, permissible. a parodic use, as we saw in the discussion of ���<HDUV�/DWHU��
Coming Through the Rye in chapter 2, is fair use. this is good news for fans, as 
almost all fan musicals are played at least partly for laughs; they are intended to 
comment critically and humorously on the original, although the humor may be 
obscure to those outside the fandom. the musical format seems inherently to lend 
LWVHOI�WR�FRPHG\��³+DUU\�3RWWHU��7KH�0XVLFDO´�PD\�QRW�EH�WKDW�IXQQ\�WR�QRQ�IDQV��
EXW�WR�WKRVH�LQ�WKH�IDQGRP�LW�LV��DV�RQH�IDQ�SXW�LW��³D�ORYLQJ�SDURG\�RI�+DUU\�3RWWHU��
DQG�WR�D�GHJUHH��+DUU\�3RWWHU�IDQGRP�´18

Somewhat less obviously, a book about and containing photographs of The 
Nutcracker��DV�FKRUHRJUDSKHG�E\�*HRUJH�%DODQFKLQH��LV�GHULYDWLYH�RI�%DODQFKLQH¶V�
FKRUHRJUDSK\�� �%DODQFKLQH¶V� ����� FKRUHRJUDSK\�� DQG� YHUVLRQV� GHULYHG� IURP� LW��
DUH� �DORQJ�ZLWK�0LNKDLO�%DU\VKQLNRY¶V� �����$PHULFDQ�%DOOHW�7KHDWHU� YHUVLRQ��
the most familiar to american audiences, who have been watching them at 
&KULVWPDVWLPH� HYHU\� \HDU� VLQFH� ������ 7FKDLNRYVN\¶V� RULJLQDO� ����� YHUVLRQ��
FKRUHRJUDSKHG�E\�0DULXV�3HWLSD�DQG�RU�/HY�,YDQRY��D�VXEMHFW�IRU�GHEDWH�DPRQJ�
EDOOHW�IDQV�EXW�RXWVLGH�WKH�VFRSH�RI�WKLV�ZRUN���ZDV�DOUHDG\�RXW�RI�FRS\ULJKW�DW�WKH�
WLPH�WKH�DOOHJHGO\�LQIULQJLQJ�ERRN�ZDV�SXEOLVKHG���7KH�FRXUW�H[SODLQHG�WKDW�

[t]he standard for determining copyright infringement is not whether the 
original could be recreated from the allegedly infringing copy, but whether 
WKH� ODWWHU� LV�³VXEVWDQWLDOO\�VLPLODU´� WR� WKH�IRUPHU��7KH� WHVW��DV�VWDWHG�E\�-XGJH�
/HDUQHG�+DQG�LQ�3HWHU�3DQ��LV�ZKHWKHU�³WKH�RUGLQDU\�REVHUYHU��XQOHVV�KH�VHW�RXW�
to detect the disparities, would be disposed to overlook them, and regard their 
DHVWKHWLF�DSSHDO�DV�WKH�VDPH�´19

in other words, a book that presents The Nutcracker, as choreographed by 
balanchine, in pictures is telling essentially the same story balanchine tells when 
the ballet is performed. this is bad news for a certain type of fan work—the 
documentary or tribute work, consisting of little more than stills from a favorite 

17 0HWUR�*ROGZ\Q�0D\HU��,QF��v. 6KRZFDVH�$WODQWD�&R�RS�������)��6XSS�������1�'��
*D��������

��� &RPPHQW�SRVWHG�-XQH����������E\�&ODX&ODX&ODXGLD�RQ�7KH�+DUU\�3RWWHU�0XVLFDO�
In Its Entirety�� LR��� KWWS���LR��FRP���������WKH�KDUU\�SRWWHU�PXVLFDO�LQ�LWV�HQWLUHW\� �ODVW�
YLVLWHG�2FWREHU�����������

19 +RUJDQ v. Macmillan, Inc.������)��G�������G�&LU��������
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The Second Question ��

movie. indeed, up until the time of the +DUU\�3RWWHU�/H[LFRQ case, courts had been 
IDLUO\� FRQVLVWHQW� LQ� ¿QGLQJ� IDQ� UHIHUHQFH�ZRUNV� KHDYLO\� GHSHQGHQW� RQ� H[FHUSWV�
from the original works to be derivative.20 the Lexicon case, though reaching a 
VXSHU¿FLDOO\� VLPLODU� UHVXOW�� SURYLGHG� ORQJ�DZDLWHG� JXLGDQFH� WR� FUHDWRUV� RI� VXFK�
work on the limits of the exclusive right to prepare derivative works. creators of 
other categories of works must still wait for guidance, however.21 

the higher the degree of creativity in a fan work, the more likely the work is to 
be transformative and the less likely it is to be derivative. an analogy may be made 
here to the degree of creativity required for a derivative work to be independently 
copyrightable. While the copyright act makes no mention of a higher standard of 
originality for derivative works, courts have tended to set the bar for originality 
needed to make a derivative work copyrightable in its own right higher than that 
for a wholly original work.22 of course, where the use of the underlying work in 
a derivative work is unlawful to begin with, the derivative work is not eligible 
IRU� FRS\ULJKW� SURWHFWLRQ�� 6HFWLRQ� ����D�� SURYLGHV� WKDW� ³SURWHFWLRQ� IRU� D� ZRUN�
employing preexisting material in which copyright subsists does not extend to any 
SDUW�RI�WKH�ZRUN�LQ�ZKLFK�VXFK�PDWHULDO�KDV�EHHQ�XVHG�XQODZIXOO\�´�� on the other 
hand, a work that is derivative in a literary sense but transformative in a legal sense 
LV�QRW�³GHULYDWLYH´�IRU�FRS\ULJKW�SXUSRVHV�

7UDQVIRUPDWLYH�ZRUNV

Works that are transformative are not derivative within the meaning of section 
��������HYHQ�WKRXJK�WKHLU�VRXUFH�LV�FOHDU��$�UHWHOOLQJ�RI�WKH�HYHQWV�LQ�Gone with 
WKH�:LQG from the point of view of a slave may be transformative, even though the 
characters, settings, and many of the events described are the same; the dramatic 
viewpoint shift, and the recasting of the relationships between the characters, make 

20 :DUQHU� %URV�� (QWHUWDLQPHQW v. RDR Books�� ���� )�6XSS��G� ���� �6�'�1�<��
6HSWHPEHU�����������WKH�+DUU\�3RWWHU�/H[LFRQ�FDVH��GLVFXVVHG�LQ�GHWDLO�LQ�&KDSWHU�����Ty, 
Inc. v. Publ’ns Int’l�� ����)��G����� ��WK�&LU�� �������Castle Rock Entertainment v. Carol 
Publ’g Group������)��G�������G�&LU���������Twin Peaks Prods., Inc. v. Publ’ns Int’l, Ltd., 
����)��G��������G�&LU��������

21 For example, while a guitar in the shape of the copyrighted symbol that for a while 
was the name of the artist formerly and once again known as prince is derivative, what 
RI�D�JXLWDU�LQFRUSRUDWLQJ�6XSHUPDQ¶V�UHG�³6´�ORJR"�'RHV�WKH�IDFW�WKDW�3ULQFH��XQOLNH�WKH�
PDQ�IURP�.U\SWRQ��LV�D�PXVLFLDQ�DQG�WKH�V\PERO�LV�XVHG�LQ�LWV�HQWLUHW\�UHQGHU�WKH�XVH�OHVV�
transformative and thus an infringing derivative work? Pickett v. Prince������)��G�������WK�
&LU��������

22 See, for example, Gracen v. Bradford Exchange������)��G�������WK�&LU���������
on transformative works generally, see, for example, Jo-na Williams, The New Symbol 
RI�³+RSH´�IRU�)DLU�8VH� Shepard Fairey v. the associated press, LandSLide��6HSWHPEHU�
october 2009, at 55.

��� ���8�6�&��������D���������
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the retelling a new, original work, commenting on and critiquing the original.24 
the particular retelling at issue in Suntrust Bank v.�+RXJKWRQ�0LIÀLQ�&R� was 
$OLFH� 5DQGDOO¶V� QRYHO� 7KH� :LQG� 'RQH� *RQH,25 which, among other perceived 
WUDQVJUHVVLRQV�� YLRODWHG� WKH�0LWFKHOO� HVWDWH¶V� SHFXOLDU� SURKLELWLRQ� RQ� GHSLFWLRQV�
RI� ³PLVFHJHQDWLRQ� RU� KRPRVH[XDOLW\�´� SURKLELWLRQV� WKDW� KDG� SUHYLRXVO\� FDXVHG�
QRYHOLVW�3DW�&RQUR\�WR�GHFOLQH�WKH�RSSRUWXQLW\�WR�ZULWH�DQ�³RI¿FLDO´�VHTXHO�WR�Gone 
ZLWK�WKH�:LQG.�� the original, with its overly sentimental view of life before the 
civil War and its stubborn refusal to confront the realities of slavery, has, thanks 
to its cultural prominence, served as something of a stumbling block in american 
GLVFRXUVH�IRU�GHFDGHV��0DQ\�¿QG�WKH�PRYLH�XQZDWFKDEOH�DQG�WKH�ERRN�XQUHDGDEOH�
for their willful blindness; a critical reexamination such as 7KH�:LQG�'RQH�*RQH 
may actually serve to rehabilitate and detoxify the original text, rendering it more 
palatable by bringing it in to the ongoing discourse rather than leaving it standing 
outside.

note, by the way, that whether a work is transformative has nothing to do with 
WKH�ZRUN¶V�OLWHUDU\�PHULW��$�ORW�RI�IDQILF�LV��VDGO\��QRW�YHU\�JRRG��WKLV�GRHV�QRW�PHDQ�
that it is not transformative. Similarly parodies need not be particularly funny in 
RUGHU�WR�EH�SURWHFWHG�DV�SDURGLHV�

the threshold question when fair use is raised in defense of parody is whether 
a parodic character may reasonably be perceived. Whether, going beyond that, 
parody is in good taste or bad does not and should not matter to fair use. as 
-XVWLFH�+ROPHV�H[SODLQHG��³>L@W�ZRXOG�EH�D�GDQJHURXV�XQGHUWDNLQJ�IRU�SHUVRQV�
WUDLQHG�RQO\�WR�WKH�ODZ�WR�FRQVWLWXWH�WKHPVHOYHV�¿QDO�MXGJHV�RI�WKH�ZRUWK�RI�>D�
work], outside of the narrowest and most obvious limits. at the one extreme 
some works of genius would be sure to miss appreciation. their very novelty 
would make them repulsive until the public had learned the new language in 
ZKLFK�WKHLU�DXWKRU�VSRNH�´�>Bleistein v. Donaldson Lithographing Co.@��FLUFXV�
SRVWHUV�KDYH�FRS\ULJKW�SURWHFWLRQ���cf. <DQNHH�3XEOLVKLQJ�,QF��Y��1HZV�$PHULFD�
Publishing, Inc.�� ���� )�6XSS�� ����� ���� �6�'�1�<�� ������ �/HYDO�� -��� �³)LUVW�
amendment protections do not apply only to those who speak clearly, whose 
MRNHV�DUH�IXQQ\��DQG�ZKRVH�SDURGLHV�VXFFHHG´��27

Transformative use and fair use

$OO�IDQILF�LV�GHULYDWLYH�LQ�D�OLWHUDU\�VHQVH��LQ�RUGHU�WR�EH�IDQILF��LW�PXVW�LQFOXGH�
HQRXJK�HOHPHQWV�RI� WKH�XQGHUO\LQJ�RULJLQDO�ZRUN� WR�SODFH� WKH� IDQILF�ZLWKLQ� WKH�
IDQGRP��0RVW� IDQILF�� KRZHYHU�� LV� QRW� GHULYDWLYH�ZLWKLQ� WKH�PHDQLQJ�RI� VHFWLRQ�

24 Suntrust Bank v. +RXJKWRQ�0LIÀLQ�&R�������)��G���������WK�&LU��������
25 aLice RandaLL, the wind done gone��1HZ�<RUN��+RXJKWRQ�0LIÀLQ��������
��� Suntrust Bank������)��G�DW������DQG�Q���
27 Campbell v. $FXII�5RVH�0XVLF��,QF�������8�6����������±����������

Schwabach (978-0-7546-7903-5).indb   68 5/11/2011   3:04:11 PM

Page 76 of 330



Pro
of C

opy 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

The Second Question ��

��������$�VWHDP\�+DUU\�'UDFR�URPDQFH��D�WUDLOHU�IRU�D�QRQH[LVWHQW�³/RFNKRUQV´�
movie, a video using original music and clips from the Lord of the rings movies 
to show gollum as a hip-hop star—all of these things actually exist, and all are 
substantial transformations of the original works. these transformative uses are 
more likely to be protected as fair use, even if they make use of copyrighted 
FKDUDFWHUV�RU�RWKHU�FRQWHQW�

7KH�¿UVW�IDFWRU� LQ�D�IDLU�XVH�HQTXLU\�LV�³WKH�SXUSRVH�DQG�FKDUDFWHU�RI� WKH�XVH��
LQFOXGLQJ� ZKHWKHU� VXFK� XVH� LV� RI� D� FRPPHUFLDO� QDWXUH� RU� LV� IRU� QRQSUR¿W�
HGXFDWLRQDO�SXUSRVHV�´����������«�7KH�FHQWUDO�SXUSRVH�RI�WKLV�LQYHVWLJDWLRQ�LV�
WR�VHH��LQ�-XVWLFH�6WRU\¶V�ZRUGV��ZKHWKHU�WKH�QHZ�ZRUN�PHUHO\�³VXSHUVHGH>V@�WKH�
REMHFWV´�RI�WKH�RULJLQDO�FUHDWLRQ��RU�LQVWHDG�DGGV�VRPHWKLQJ�QHZ��ZLWK�D�IXUWKHU�
SXUSRVH�RU�GLIIHUHQW�FKDUDFWHU��DOWHULQJ�WKH�¿UVW�ZLWK�QHZ�H[SUHVVLRQ��PHDQLQJ��
or message; it asks, in other words, whether and to what extent the new work is 
³WUDQVIRUPDWLYH�´�$OWKRXJK�VXFK�WUDQVIRUPDWLYH�XVH�LV�QRW�DEVROXWHO\�QHFHVVDU\�
IRU�D�¿QGLQJ�RI�IDLU�XVH��WKH�JRDO�RI�FRS\ULJKW��WR�SURPRWH�VFLHQFH�DQG�WKH�DUWV��
is generally furthered by the creation of transformative works. Such works thus 
OLH�DW�WKH�KHDUW�RI�WKH�IDLU�XVH�GRFWULQH¶V�JXDUDQWHH�RI�EUHDWKLQJ�VSDFH�ZLWKLQ�WKH�
FRQ¿QHV�RI�FRS\ULJKW��DQG�WKH�PRUH�WUDQVIRUPDWLYH�WKH�QHZ�ZRUN��WKH�OHVV�ZLOO�
EH�WKH�VLJQL¿FDQFH�RI�RWKHU�IDFWRUV��OLNH�FRPPHUFLDOLVP��WKDW�PD\�ZHLJK�DJDLQVW�
D�¿QGLQJ�RI�IDLU�XVH�28

as the court in Campbell points out, it is not necessary for a use to be transformative 
LQ�RUGHU�WR�EH�IDLU�XVH²EXW�LW�KHOSV��D�ORW��7KH�+DUU\�'UDFR�URPDQFH��D�VODVK�JHQUH�
ZLWK�ZRUNV�QXPEHULQJ�LQ� WKH�KXQGUHGV�RI� WKRXVDQGV��DW� OHDVW���ZKLOH� LW�ERUURZV�
FKDUDFWHUV�DQG�VHWWLQJ�IURP�-�.��5RZOLQJ¶V�+DUU\�3RWWHU�QRYHOV��WUDQVIRUPV�WKH�EDVLF�
personalities of the characters as well as the relationship between them and with 
other characters. the transformation occurs not because of the heteronormative 
H[SHFWDWLRQV� RI� VRPH� �WKRXJK� E\� QR� PHDQV� DOO�� UHDGHUV�� DIWHU� DOO�� WKHUH� LV� QR�
evidence in canon that either harry or draco is exclusively heterosexual, and 
considerable evidence in canon that each is attracted to other male characters.29 it 
occurs because in canon harry and draco feel no emotion for each other warmer 
than intense dislike. nor does this antagonism hide an underlying attraction, as 
does the constant bickering between ron and hermione; it is a genuine, rather than 
PDVNLQJ��PXWXDO�GLVOLNH��+DUU\�LV�ZLOOLQJ�WR�VDYH�'UDFR¶V�OLIH�RXW�RI�UHFRJQLWLRQ�
of their shared humanity, but with apologies to all the drarry shippers out there, 

��� ,ELG���DW����±���
��� ,Q�+DUU\¶V�FDVH��5RQ�:HDVOH\��DQG�WR�D�OHVVHU�H[WHQW�&HGULF�'LJJRU\�DQG�SRVVLEO\�

2OLYHU�:RRG��LQ�'UDFR¶V��&UDEEH�DQG�*R\OH��DOWKRXJK�ZLWK�WKH�G\VIXQFWLRQDO�DVSHFWV�RQH�
would expect of those three characters. i could offer pages of examples and argument here, 
EXW�WKDW¶V�VRPHWKLQJ�IRU�D�IDQ�IRUXP�
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WKDW¶V�Ds far as it goes.�� a harry and draco who feel friendship, let alone romantic 
warmth, for each other are not the harry and draco of canon; they are transformed.

the Lockhorns movie trailer is less clearly transformative; it presents the 
characters, Leroy and Loretta Lockhorn, locked in the same dystopian, soul-
destroying marriage portrayed in the long-running newspaper comic strip.�� it is 
QRW� WKH� FKDUDFWHUV� WKDW� DUH� WUDQVIRUPHG�� EXW� WKH� XQGHUO\LQJ�QDWXUH� RI� WKH�ZRUN��
the parodic humor comes from the utter unsuitability of the original, a one-panel 
comic strip without story arcs or other day-to-day continuity beyond the bitter, 
weary hatred of the titular couple for each other, to adaptation to a full-length 
motion picture format. 

the hip-hop gollum video, though it uses the character gollum from the Lord 
of the rings novels and movies, and images from the new Line movies, is the 
PRVW� FOHDUO\� WUDQVIRUPDWLYH�� WKH� VRQJ� LV� RULJLQDO�� DQG� WKH� LPDJHV� XVHG� DUH� QRW�
entire clips, let alone entire movies, but pictures of gollum, the towers of barad-
dûr and isengard, an orc, the one ring, and other miscellany, clipped from movie 
stills and crudely animated. and gollum, of course, is not actually a hip-hop star.�� 
+H�PLJKW��KRZHYHU��EH�D�EOXHV�VLQJHU��RQH�HODERUDWHO\�GHYHORSHG�IDQ�VLWH�KDV�KLP�
surviving the fall into the lava at Sammath naur and the destruction of the ring to 
ZDQGHU�0LGGOH�(DUWK�DV�+RZOLQJ�:ROI�*ROOXP�

We now know that h.W.g. is the very same gollum of the redbook of 
:HVWPDUFK��%XW�QRERG\�VHHPV�WR�KROG�WKDW�DJDLQVW�KLP�WKHVH�GD\V��0D\EH�LW¶V�
EHFDXVH�KH�EURXJKW� WKH�%OXHV� WR�0LGGOH�(DUWK��PD\EH� LW¶V�EHFDXVH� WKH\� WKLQN�
WKDW�KH�VXIIHUHG�HQRXJK��$QG�PD\EH� LW¶V�EHFDXVH�ZLWKRXW�KLP�� WKH�ULQJ�PLJKW�
never have been destroyed. ask ten different folk and you will get ten different 
answers. but one thing pretty much everyone agrees on is that when it comes to 
VLQJLQ¶�WKH�EOXHV��QR�RQH�LQ�0LGGOH�(DUWK�GRHV�LW�EHWWHU��RU�KDV�PRUH�RI�D�UHDVRQ�
WR�VLQJ�¶HP�WKDQ�+�:�*���

transformative uses are not, as Justice Souter noted in Campbell, the only fair uses. 
but most fan works are transformative, and fan activists such as the organization 
IRU�7UDQVIRUPDWLYH�:RUNV�IRFXV�RQ�WKLV�LQ�DUJXLQJ�WKDW�IDQILF�DQG�RWKHU�IDQ�ZRUNV�
are fair use.

��� $V�WKH�DXWKRU�MRNLQJO\�VD\V��³\RX�JLUOV�«�PXVW�VWDUW�WR�JHW�SDVW�WKLV�´�6HH�&KDSWHU�
4, note 84, and accompanying text.

��� 0DWHULDO*LUO�����7KH�/RFNKRUQV��7KH�0RYLH��7UDLOHU���2FWREHU�����������ZZZ�
\RXWXEH�FRP�ZDWFK"Y �:OD�7)(PSN�

��� 1HG�(YHWW�	�3DXO�7HKDUU��Gollum Rap��7RZHUV�$UH�WKH�3OD\HUV���DYDLODEOH�DW�ZZZ�
DOELQREODFNVKHHS�FRP�ÀDVK�JROOXP��ODVW�YLVLWHG�-DQXDU\������������

��� 7KH�5XQW��7KH�/HJHQG�RI�+RZOLQJ�:ROI�*ROOXP��ZZZ�VWXSLGULQJ�FRP�KXPRU�KZJ�
OHJHQG�KWPO��ODVW�YLVLWHG�-DQXDU\�����������
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The Second Question 71

$Q�DGGLWLRQDO�QRWH�RQ�SDURG\

Even works that are not protected by fair use may be protected under the First 
$PHQGPHQW��6HFWLRQ�����LV�VXEMHFW�WR�FKDQJH�DW�WKH�ZKLP�RI�&RQJUHVV��EXW�VRPH�
uses protected under it, especially parody and criticism, are protected by the 
)LUVW�$PHQGPHQW¶V�JXDUDQWHH�RI�IUHHGRP�RI�H[SUHVVLRQ��7KH�)LUVW�$PHQGPHQW¶V�
SURWHFWLRQV�DUH�QRW�QHFHVVDULO\�FRWHUPLQRXV�ZLWK�WKRVH�RI�VHFWLRQ������MXVW�DV�VRPH�
material protected by section 107 is not constitutionally protected free expression, 
some constitutionally protected free expression lies outside the scope of section 
107.

the U.S. Supreme court addressed parody in Campbell v.�$FXII�5RVH�0XVLF��
Inc. Campbell�LQYROYHG�D�SDURG\�RI�5R\�2UELVRQ¶V�LQWHQVHO\�LUULWDWLQJ������VRQJ�
³2K��3UHWW\�:RPDQ�´�7KH�VRQJ�KDG�EHHQ�FRYHUHG�E\�VHYHUDO�RWKHU�PXVLFLDQV�DQG�
served as the inspiration for the reprehensible movie 3UHWW\�:RPDQ starring Julia 
roberts and richard gere.�� Luther campbell, of the notorious early rap group 
2 Live crew, requested permission to perform a parody of the song; acuff-rose 
refused to give permission.�� despite the refusal, campbell and 2 Live crew 
UHFRUGHG�DQG�GLVWULEXWHG�WKH�SDURG\��³%LJ�+DLU\�:RPDQ�´�� While relatively mild 
E\�FRPSDULVRQ�WR�VRPH�RI���/LYH�&UHZ¶V�RWKHU�ZRUNV��WKH�VRQJ�FRXOG�EH�FRQVLGHUHG�
shocking; the Supreme court seemed to agree with the dissenting opinion of the 
DSSHOODWH�FRXUW¶V�-XGJH�1HOVRQ�WKDW�³%LJ�+DLU\�:RPDQ´�

³ZDV� FOHDUO\� LQWHQGHG� WR� ULGLFXOH� WKH� ZKLWH�EUHDG� RULJLQDO´� DQG� ³UHPLQGV� XV�
that sexual congress with nameless streetwalkers is not necessarily the stuff of 
URPDQFH�DQG�LV�QRW�QHFHVVDULO\�ZLWKRXW�LWV�FRQVHTXHQFHV��7KH�VLQJHUV��WKHUH�DUH�
VHYHUDO��KDYH�WKH�VDPH�WKLQJ�RQ�WKHLU�PLQGV�DV�GLG�WKH�ORQHO\�PDQ�ZLWK�WKH�QDVDO�
YRLFH��EXW�KHUH�WKHUH�LV�QR�KLQW�RI�ZLQH�DQG�URVHV�´��

the Supreme court agreed that the work was a parody, and that whether the parody 
ZDV�VXFFHVVIXO��OHW�DORQH�LQ�JRRG�WDVWH��ZDV�LUUHOHYDQW��³KDYLQJ�IRXQG�>WKH�HOHPHQW�
of parody] we will not take the further step of evaluating its quality. the threshold 
question when fair use is raised in defense of parody is whether a parodic character 
may reasonably be perceived. Whether, going beyond that, parody is in good taste 
RU�EDG�GRHV�QRW�DQG�VKRXOG�QRW�PDWWHU�WR�IDLU�XVH�´��

parodies DUH�D� ODUJH�SDUW�RI� WKH�ZRUOG�RI� IDQILF��6RPH�¿W�FOHDUO\�ZLWKLQ� WKH�
WUDGLWLRQDO� ERXQGDULHV� RI� SDURG\�� OLNH� WKH� QXPHURXV� SDURGLHV� RI� SRSXODU� )�

��� pRetty woMan��7RXFKVWRQH�3LFWXUHV�������
��� Campbell v. $FXII�5RVH�0XVLF��,QF�������8�6������������������
��� ,ELG���DW����±���
��� ,ELG���DW�����
��� ,ELG�
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SF movies written as screenplays.��� 7KHVH� SDURGLHV� SRNH� IXQ� DW� WKH� ÀDZV� DQG�
LQFRQVLVWHQFLHV� RI� WKH� RULJLQDOV�� EXW� VHUYH� WR� HQKDQFH� UDWKHU� WKDQ� UHGXFH� IDQV¶�
HQMR\PHQW�RI�WKH�RULJLQDO��$V�D�OLWHUDU\�PDWWHU��VRPH�DUH�³UHDO�SDURG\��LQVHSDUDEOH�
IURP�DGPLUDWLRQ�´40�ZKLOH�RWKHUV��OHVV�IRQG��³\LHOG�WR�WKH�VSLULW�RI�FRQWHPSW�ZKLFK�
GHVWUR\V�SDURG\�´41 in the absence of any market for fan parodies, the incentive to 
create them can only come from admiration of the original, or from anger. the 
RYHUZKHOPLQJ�PDMRULW\�RI�IDQ�SDURGLHV�DQG�RWKHU�IDQ�ZRUNV�DUH�SUREDEO\�ODERUV�RI�
ORYH��D�IHZ�ZRUNV��WKRXJK��RIIHQG�VRPH�LQ�WKH�DXGLHQFH�VXI¿FLHQWO\�WR�LQVSLUH�DQ�
anti-fandom devoted to heaping venom on the work. Many parodies of the comic 
strip )RU�%HWWHU�RU� IRU�:RUVH probably fall into this category.42�7KH�³%LJ�+DLU\�
:RPDQ´�SDURG\�SUREDEO\� IDOOV� LQWR� WKH� VHFRQG�FDWHJRU\��%RWK� W\SHV�RI�SDURG\��
however, are equally protected under Campbell�� ³)LUVW�$PHQGPHQW� SURWHFWLRQV�
GR�QRW�DSSO\�RQO\�WR�WKRVH�ZKR�VSHDN�FOHDUO\��ZKRVH�MRNHV�DUH�IXQQ\��DQG�ZKRVH�
SDURGLHV�VXFFHHG�´��

+HUH�WKH�OLWHUDU\�DQG�OHJDO�GH¿QLWLRQV�SDUW�FRPSDQ\��*�.��&KHVWHUWRQ�ZRXOG�
SUREDEO\�QRW�KDYH�EHHQ�FRPIRUWDEOH�ZLWK�WKH�LGHD�RI�D�³OHWKDO�SDURG\´�DLPHG�DW�
KDUPLQJ�WKH�PDUNHW�IRU�WKH�RULJLQDO�ZRUN��QRQHWKHOHVV��³ZKHQ�D�OHWKDO�SDURG\��OLNH�
a scathing theater review, kills demand for the original, it does not produce a harm 
FRJQL]DEOH�XQGHU�WKH�&RS\ULJKW�$FW�´44 but copyright law is concerned with the 
OHJDO�GH¿QLWLRQ�UDWKHU�WKDQ�D�&KHVWHUWRQLDQ�LQTXLU\�LQWR�WKH�PRWLYHV�RI�WKH�SDURGLVW��

��� 6HH��IRU�H[DPSOH��&OHROLQGD��Memorable Movies in Fifteen Minutes Entries, www.
OLYHMRXUQDO�FRP�WRROV�PHPRULHV�EPO"XVHU FOHROLQGD	NH\ZRUG 0RYLHV�LQ�)LIWHHQ�0LQX
WHV	¿OWHU DOO��(YDGQHBQRHO��Memorable Breadbox Editions Entries��ZZZ�OLYHMRXUQDO�FRP�
WRROV�PHPRULHV�EPO"XVHU HYDGQHBQRHO	NH\ZRUG %UHDGER[�(GLWLRQV	¿OWHU DOO��0LVWIXO��
Memorable Entries��ZZZ�OLYHMRXUQDO�FRP�WRROV�PHPRULHV�EPO"XVHU PLVWIXO��1DLOOBUHQIUR��
Memorable Parody Entries, ZZZ�OLYHMRXUQDO�FRP�WRROV�PHPRULHV�EPO"XVHU QDLOOBUHQIUR
	NH\ZRUG SDURG\	¿OWHU DOO��0ROO\�-��5LQJZUDLWK��Memorable Entries, ZZZ�OLYHMRXUQDO�
FRP�WRROV�PHPRULHV�EPO"XVHU PROO\ULQJZUDLWK��0ROO\�-��5LQJZUDLWK��+DUU\�3RWWHU�DQG�WKH�
'HDWKO\�+DOORZV��&RQGHQVHG�3DURG\�� KWWS���PROO\ULQJZUDLWK�OLYHMRXUQDO�FRP�������KWPO�
�DOO�VLWHV�ODVW�YLVLWHG�$XJXVW������������DQG�WKH�VDGO\�GHIXQFW�Jerry the Frog Productions, 
DYDLODEOH� �YLD� WKH� :D\EDFN� 0DFKLQH�� DW� KWWS���ZHE�DUFKLYH�RUJ�ZHE����������������
ZZZ�MHUU\WKHIURJSURGXFWLRQV�FRP�:KDWV1HZ�KWPO�

40 g.k. cheSteRton, vaRied typeS� ���� �3URMHFW� *XWHQEHUJ�� HG��� 'RGG�� 0HDG�
	� &RPSDQ\�� ������ �������� DYDLODEOH� DW� KWWS���LQIRPRWLRQV�FRP�HWH[WV�JXWHQEHUJ�
GLUV���������������������KWP�

41 ibid.
42 See, for example, beatonna, +DUN��$�9DJUDQW��$�&KLOOLQJ�5RPDQFH��KWWS���EHDWRQQD�

OLYHMRXUQDO�FRP�������KWPO�� 3RVWLQJ� RI� .HRJK�� DYDLODEOH� DW� ZZZ�FRPL[IDQ�FRP�[IDQ�
IRUXPV�VKRZWKUHDG�SKS"S ��������SRVW���������$XJXVW�����������;�3DURGLHV���SRVWLQJ�
RI� \HOORMNW�� DYDLODEOH� DW� KWWS���OLYHE\WKHIRPD�EORJVSRW�FRP���������IRRESRFDO\SVH�QRZ�
KWPO� �-XO\���������� �Foobocalypse Now���7KH�ZRUOG�RI� LURQLF�0DU\�:RUWK� IDQGRP��WKH�
FHQWHU�RI�ZKLFK�FDQ�EH�IRXQG�DW�ZZZ�MRVKUHDGV�FRP��LV�PRUH�GLI¿FXOW�WR�FODVVLI\�

��� Campbell v. $FXII�5RVH�0XVLF�� ,QF�������8�6�������������������TXRWLQJ�<DQNHH�
Publ’g Inc. v. News Am. Publ’g, Inc.������)��6XSS������������6�'�1�<���������

��� ,ELG���DW����±���

Schwabach (978-0-7546-7903-5).indb   72 5/11/2011   3:04:11 PM

Page 80 of 330



Pro
of C

opy 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

The Second Question ��

HYHQ�LI�³%LJ�+DLU\�:RPDQ´�LV�PRWLYDWHG�E\�FRQWHPSW�UDWKHU�WKDQ�IRQGQHVV�IRU�WKH�
original, it is still parody. chesterton, no doubt, would have considered the song 
proof that americans still laugh at things, not with them. 

Campbell also draws a legal, rather than literary, distinction between parody 
DQG�VDWLUH��³3DURG\�QHHGV�WR�PLPLF�DQ�RULJLQDO�WR�PDNH�LWV�SRLQW��DQG�VR�KDV�VRPH�
FODLP� WR� XVH� WKH� FUHDWLRQ� RI� LWV� YLFWLP¶V� �RU� FROOHFWLYH� YLFWLPV¶�� LPDJLQDWLRQ��
ZKHUHDV� VDWLUH� FDQ� VWDQG� RQ� LWV� RZQ� WZR� IHHW� DQG� VR� UHTXLUHV� MXVWL¿FDWLRQ� IRU�
WKH�YHU\�DFW�RI�ERUURZLQJ�´45�7KH�FRXUW�UHOLHV�RQ�GLFWLRQDU\�GH¿QLWLRQV�RI�VDWLUH�
DV� ³D�ZRUN� µLQ�ZKLFK�SUHYDOHQW� IROOLHV� RU� YLFHV� DUH� DVVDLOHG�ZLWK� ULGLFXOH«¶�RU�
DUH� µDWWDFNHG� WKURXJK� LURQ\�� GHULVLRQ�� RU� ZLW�¶´�� While this may serve to give 
an idea of satire to those who have not heard of it before, the distinction drawn 
EHWZHHQ�VDWLUH�DQG�SDURG\�PD\�QRW�EH�DOO�WKDW�XVHIXO���$�SHUKDSV�EHWWHU�DSSURDFK��
eliminating the distinction, can be found in Berlin v. E.C. Publications, Inc.��³>$@V�
a general proposition, we believe that parody and satire are deserving of substantial 
IUHHGRP²ERWK�DV�HQWHUWDLQPHQW�DQG�DV�D�IRUP�RI�VRFLDO�DQG�OLWHUDU\�FULWLFLVP�´47��
a work may parody a well-known original and simultaneously satirize the society 
of which that original is a part, and it is not always easy or even possible to draw 
D�OLQH�EHWZHHQ�WKH�WZR�IXQFWLRQV��/HZLV�&DUUROO¶V�SDURGLHV��VXFK�DV�³<RX�$UH�2OG��
)DWKHU�:LOOLDP�´�LWVHOI�RIWHQ�SDURGLHG��SURYLGH�H[DPSOHV�RI�ZRUNV�WKDW�GR�ERWK��
DV�GR�VHYHUDO�RI�:HLUG�$O�<DQNRYLF¶V�PXVLF�YLGHRV��WKH�ODWWHU�RIWHQ�ZLWK�DQ�DGGHG�
HOHPHQW�RI�VHOI�SDURG\��RU�SHUKDSV�VHOI�VDWLUH���DV�LQ�³:KLWH�	�1HUG\�´

)DQILF�SDURGLVWV�DUH�SUREDEO\�DOVR�RQ�IDLUO\�VROLG�JURXQG��DV�ORQJ�DV�WKH\�WDNH�
heed of Campbell¶V�ZDUQLQJ�WKDW�ZRUNV�WKDW�FRS\�PRUH�WKDQ�QHFHVVDU\�IRU�SDURGLF�
effect, to such an extent that they become substitutes for the original, may not be 
SURWHFWHG�

7KH�RQO\�IXUWKHU�MXGJPHQW��LQGHHG��WKDW�D�FRXUW�PD\�SDVV�RQ�D�ZRUN�JRHV�WR�DQ�
assessment of whether the parodic element is slight or great, and the copying 
small or extensive in relation to the parodic element, for a work with slight 
SDURGLF�HOHPHQW�DQG�H[WHQVLYH�FRS\LQJ�ZLOO�EH�PRUH�OLNHO\�WR�PHUHO\�³VXSHUVHGH�
WKH�REMHFWV´�RI�WKH�RULJLQDO�48

Trademark 
&KDUDFWHU�QDPHV�DQG�RWKHU� VWRU\�HOHPHQWV� LQ�D�SRSXODU�ZRUN�RI�¿FWLRQ�PD\�EH�
SURWHFWHG� E\� WUDGHPDUN� ODZ�� 6LPLODU� UHDVRQLQJ�� VSHFL¿FDOO\� LQYRNLQJ� WKH� )LUVW�
$PHQGPHQW�� DSSOLHV� WR�SDURG\�DQG�RWKHU� IDQILF� XVHV�RI�SURWHFWHG�PDUNV��(YHQ�
IDQILF�WKDW��SHUKDSV�E\�UHDVRQ�RI�DGYHUWLVLQJ�RQ�WKH�ZHEVLWH�RQ�ZKLFK�LW�LV�SRVWHG��
constitutes a use in commerce, may use otherwise protected marks as story 
HOHPHQWV�

��� ,ELG���DW����±���
��� ,ELG���DW�����Q����
47 Berlin v. E.C. Publications, Inc.������)��G�������G�&LU��������
48 Campbell������8�6��DW�����Q�����������
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Fan Fiction and Copyright74

>:@KHQ�XQDXWKRUL]HG�XVH�RI�DQRWKHU¶V�PDUN�LV�SDUW�RI�D�FRPPXQLFDWLYH�PHVVDJH�
DQG� QRW� D� VRXUFH� LGHQWL¿HU�� WKH� )LUVW�$PHQGPHQW� LV� LPSOLFDWHG� LQ� RSSRVLWLRQ�
WR� WKH� WUDGHPDUN�ULJKW�«�>:@KHUH� WKH�XQDXWKRUL]HG�XVH�RI�D� WUDGHPDUN� LV� IRU�
expressive purposes of comedy, parody, allusion, criticism, news reporting, and 
commentary, the law requires a balancing of the rights of the trademark owner 
against the interests of free speech.49

7KH�)LUVW�$PHQGPHQW� LQWHUHVW�RI� WKH� IDQILF� DXWKRU� LV� WKXV�EDODQFHG�DJDLQVW� WKH�
likelihood of confusion as to the source of the stories. Even without the disclaimers 
PDQ\�IDQILFV�FRQWDLQ��LW�VHHPV�KLJKO\�XQOLNHO\�WKDW�DQ\�UHDGHUV�ZLOO�EHOLHYH�WKHP�
to be created or authorized by the owners of the marks.50 here, too, is where those 
disclaimers—so meaningless for copyright purposes—actually have some use; 
they serve to reduce the likelihood of confusion yet further.

2WKHU�PHGLD�DQG�RWKHU�IDQ�ZRUNV��IDQ�DUW��¿ON��DQG�IDQ�YLGHRV

as many of the preceding examples show, fan-created content takes many forms 
LQ� DGGLWLRQ� WR� DOO�WH[W� IDQILF�� 2I� WKHVH�� RULJLQDO� JUDSKLF� DUW� DQG� YLGHRV� SRVH�
fewer copyright problems. art that imitates a protected graphic character poses 
somewhat more,51 while work that combines copyrighted and original material 
may fall outside the scope of fair use even if intended as a parody. although the 
court in MGM v. Showcase Atlanta VHHPHG� WR�HTXDWH�³QRQ�SDURGLF´�DQG�³QRQ�
VDWLULF�´�ZRUNV�WKDW�DUH�VDWLUHV��UDWKHU�WKDQ�SDURGLHV��PD\�QRW�HQMR\�WKH�VDPH�OHYHO�
RI�SURWHFWLRQ��$�JUHDW�GHDO�RI�IDQILF�ERUURZV�IURP�RQH�ZRUN�WR�SRNH�IXQ�DW�DQRWKHU��
When the humor is directed at both works, there is no problem. When one serves 
only as a vehicle, though,52 or is copied substantially more than parody requires, 
there may be a problem. Song parodies and vidding are especially problematic.

parodying songs, or simply setting new words to old tunes, is a universal human 
DFWLYLW\��7KUHH�\HDU�ROGV�PDNH�XS� WKHLU�RZQ� O\ULFV� WR�³+DSS\�%LUWKGD\� WR�<RX´�
DQG�³7ZLQNOH��7ZLQNOH��7ZLQNOH�/LWWOH�6WDU�´�%RWK�� LQFLGHQWDOO\�� DUH� WKHPVHOYHV�
words set to tunes with which they were not originally paired; the English words 

49 <DQNHH�3XEO¶J��,QF�������)��6XSS��DW�����
50 See generally, for example, Rogers v. Grimaldi������)��G������������G�&LU���������

Cliffs Notes, Inc. v. Bantam Doubleday Dell Publ’g Group, Inc.�� ����)��G����� ��G�&LU��
�������<DQNHH�3XEO¶J��,QF�������)��6XSS��DW����±���

51 See Leslie a. Kurtz, The Independent Legal Lives of Fictional Characters�������
wiS. L. Rev����������±�����������6HH�DOVR�JHQHUDOO\�0LFKDHO�7��+HOIDQG��:KHQ�0LFNH\�
0RXVH�LV�DV�6WURQJ�DV�6XSHUPDQ��7KH�&RQYHUJHQFH�RI�,QWHOOHFWXDO�3URSHUW\�/DZV�WR�3URWHFW�
Fictional Literary and Pictorial Characters, 44 Stan. L. Rev.� ���� �������� )UDQFLV�0��
nevins, Copyright + Character = Catastrophe, ���J. copyRight Soc’y������������

52 See, for example, Dr. Seuss Enterprises, L.P. v. Penguin Books USA, Inc.������)��G�
�������WK�&LU���������DI¿UPLQJ�DQ� LQMXQFWLRQ�DJDLQVW� WKH�SXEOLVKHU�RI�D�ERRN�DERXW�2�-��
6LPSVRQ¶V�PXUGHU�WULDO�LPLWDWLQJ�'U��6HXVV¶V�VW\OH��
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The Second Question 75

WR�³7ZLQNOH��7ZLQNOH´�DUH�IURP�DQ������SRHP�E\�-DQH�7D\ORU��ZKLOH�WKH�PXVLF�ZDV�
ZULWWHQ�E\�0R]DUW����\HDUV�HDUOLHU��1RU�ZDV�0R]DUW¶V�PXVLF�ZKROO\�RULJLQDO��LW�ZDV�
DQ�DGDSWDWLRQ�RI�WKH�)UHQFK�IRON�VRQJ�³$K��YRXV�GLUDL�MH��0DPDQ�´�7KH�WXQH�WR�
³+DSS\�%LUWKGD\�WR�<RX´�ZDV�RULJLQDOO\�SXEOLVKHG�LQ������E\�3DWW\�DQG�0LOGUHG�
+LOO� DV� ³*RRG�0RUQLQJ� WR�$OO´� �DQG� WKH�PRUH� IDPLOLDU� O\ULFV��ZKRVH� FRS\ULJKW�
VWDWXV� LV� XQFOHDU�� ¿UVW� DSSHDUHG� LQ� SULQW� LQ� ������� 1RU� ZDV� WKH� WXQH� HQWLUHO\�
original to the hills; it resembles several earlier tunes. horace Waters, founder 
RI�WKH�SLDQR�FRPSDQ\�EHDULQJ�KLV�QDPH�DQG�SXEOLVKHU�RI����RI�6WHSKHQ�)RVWHU¶V�
VRQJV��SXEOLVKHG�D�VLPLODU�WXQH��³+DSS\�*UHHWLQJV�WR�$OO�´�LQ�������(YHU\WKLQJ��DV�
tolkien and Justice Story would have observed, is derivative.��

putting new words to old tunes is also central to american culture—after all, 
RXU�QDWLRQDO� DQWKHP� LV� VHW� WR� WKH� WXQH�RI� ³7KH�$QDFUHRQWLF�6RQJ�´�PRUH�RIWHQ��
LI� QRW� FRUUHFWO\�� FDOOHG� ³7R�$QDFUHRQ� LQ�+HDYHQ�´� ,Q�Mason & Dixon, thomas 
pynchon uses the tune for comic effect in post-revolutionary, pre-Star Spangled 
%DQQHU�$PHULFD²$QDFUHRQ� LQ�$QDFKURQ��%XW� ³7KH�$QDFUHRQWLF�6RQJ´�ÀRDWHG�
on a cauldron of story as well. the song drew its name from the anacreontic 
Society, an eighteenth-century group of well-to-do London drinkers and partiers. 
7KH�VRFLHW\�LQ�WXUQ�ZDV�LQVSLUHG�E\�+HQUL�(VWLHQQH¶V�VL[WHHQWK�FHQWXU\�WUDQVODWLRQV�
of the erotic poetry and drinking songs of the original anacreon, who lived in 
*UHHFH�RYHU�������\HDUV�DJR�

Some of these parodies become established in their own right, living an 
RXWVLGHU�H[LVWHQFH��RIWHQ�SDVVHG�GRZQ�IURP�RQH�\HDU¶V�NLQGHUJDUWHQHUV�WR�WKH�QH[W�
without passing through the adult world at all. these parody versions inform the 
³RI¿FLDO´�YHUVLRQV��VR�WKDW�PRVW�OLVWHQHUV�DUH�DZDUH��RQ�VRPH�OHYHO��WKDW�³+DSS\�
%LUWKGD\� WR� <RX´� LV� D� VRQJ� DERXW� WKH� ELUWKGD\� SHUVRQ¶V� YLVXDO� DQG� ROIDFWRU\�
UHVHPEODQFH�WR�D�PRQNH\��ZKLOH�³-LQJOH�%HOOV´��ZRUGV�DQG�O\ULFV�SXEOLVKHG�E\�
-DPHV�/RUG�3LHUSRQW�LQ������XQGHU�WKH�WLWOH�³2QH�+RUVH�2SHQ�6OHLJK´��LV�DERXW�
WKH�%DWPRELOH��D�QDPH�¿UVW�XVHG�WR�GHVFULEH�%DWPDQ¶V�FDU�LQ�Detective Comics 
����LQ�������ORVLQJ�D�ZKHHO�DQG�WKH�-RNHU��¿UVW�DSSHDUDQFH�LQ�%DWPDQ����LQ�������
getting away. in a neat bit of recursive homage, the 2008 batman movie The Dark 
.QLJKW�ODPSVKDGHV�WKH�VRQJ��WKH�%DWPRELOH�GRHV�ORVH�D�ZKHHO��DQG�WKH�-RNHU�JHWV�
away—at least for the moment.

another tune that has taken on a life in the world outside the neat boundaries 
of copyright and commerce, best known from %ULGJH� RQ� WKH� 5LYHU� .ZDL, is 
DFWXDOO\�WKH�³&RORQHO�%RJH\�0DUFK´��ZULWWHQ�LQ������E\�D�%ULWLVK�VROGLHU��0DULQH�
/LHXWHQDQW� �ODWHU�0DMRU�� )UHGULFN� -RVHSK�5LFNHWWV��5LFNHWWV� SXEOLVKHG� WKH� WXQH��

��� 6HH robert brauneis, &RS\ULJKW� DQG� WKH� :RUOG¶V� 0RVW� 3RSXODU� 6RQJ, gWU 
/HJDO� 6WXGLHV� 5HVHDUFK� 3DSHU� 1R�� ��������� KWWS���VVUQ�FRP�DEVWUDFW ��������� DQG�� RQ�
+RUDFH�:DWHUV¶������YHUVLRQ��IQ������FLWLQJ�keMBRew McLeod, FReedoM oF expReSSion®: 
oveRZeaLoUS copyRight BoZoS and otheR eneMieS oF cReativity� ��� �1HZ� <RUN��
'RXEOHGD\�� �������� VHH� DOVR� +RUDFH�:DWHUV�� ����±���� [biography], pd Music, www.
SGPXVLF�RUJ�ELRJUDSKLHV�:DWHUV���+RUDFH���:DWHUV�SGI��ODVW�YLVLWHG�0DUFK������������
Eldred v. Ashcroft������8�6�������������

Schwabach (978-0-7546-7903-5).indb   75 5/11/2011   3:04:11 PM

Page 83 of 330



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

Pro
of C

opy 

Fan Fiction and Copyright��

and many others, under the name Kenneth alford, because the military frowned 
RQ�LWV�VROGLHUV�PDNLQJ�D�SUR¿W�LQ�WKH�RXWVLGH�ZRUOG��,W�PDGH�D�VPDOO�IRUWXQH��WR�WKH�
SUHVXPHG�GLVJUXQWOHPHQW�RI�KLV�VXSHULRUV��RYHU�D�PLOOLRQ�FRSLHV�RI�WKH�VKHHW�PXVLF�
ZHUH�VROG��7KH�VRQJ¶V�WLWOH�FRPHV�IURP�D�IHOORZ�RI¿FHU�ZKR��ZKLOH�JRO¿QJ��LQVWHDG�
RI�\HOOLQJ�³)RUH�´�XVHG�WR�ZKLVWOH�WKH�WZR�QRWHV�WKDW�EHFDPH�WKH�LQWUR�WR�WKH�¿UVW�
two lines.

the tune developed a complex independent life of its own. to americans it is 
NQRZQ��LQFRUUHFWO\��DV�WKH�³%ULGJH�RQ�WKH�5LYHU�.ZDL�0DUFK�´�7KHUH�LV�DFWXDOO\�
another tune in the movie %ULGJH�RQ�WKH�5LYHU�.ZDL with that name, but no one 
remembers it. When the movie was released in 1957, however, the adults in 
the audience would all have had memories of World War ii, and many would 
have been veterans. to anyone in the United Kingdom who was old enough to 
UHPHPEHU�WKH�ZDU��DQG�WR�DQ\�RI�WKH�$PHULFDQ�RU�RWKHU�VROGLHUV��H[FHSW��SHUKDSV��
&DQDGLDQV²VHH�EHORZ��ZKR�VHUYHG�DORQJVLGH�%ULWLVK�WURRSV�LQ�WKH�ZDU��WKH�WXQH�
ZRXOG�KDYH�VLJQL¿HG�VRPHWKLQJ�TXLWH�GLIIHUHQW��,W�ZDV�NQRZQ�QRW�DV�WKH�³&RORQHO�
%RJH\�0DUFK´�EXW� DV� ³+LWOHU�+DV�2QO\�*RW�2QH�%DOO�´�$PRQJ� WKH� OHVV�YXOJDU�
YDULDWLRQV�

hitler has only got one ball,
göring has two but very small,
+LPPOHU�LV�VRPHZKDW�VLP¶ODU�
but poor goebbels has no balls at all.

While the humor of the tune may be lost on modern audiences, it would have 
been instantly amusing to 1957 audiences, and its use in a Japanese poW camp 
QRW�RQO\�DPXVLQJ�EXW�DOVR�D�V\PERO�RI�GH¿DQFH��%XW�WKH�YDOXH�RI�WKH�WXQH�LQ�WKH�
PRYLH�GHULYHV�QRW�IURP�LWV�³RI¿FLDO´�LQFDUQDWLRQ��EXW�IURP�WKH�VSLQ�SXW�XSRQ�LW�E\�
RXWVLGHUV�WR�WKH�OLFHQVHG�DQG�UHFRJQL]HG�FUHDWLYH�SURFHVV��WKH�%ULWLVK�VROGLHUV�LQ�
World War ii who used it as a vehicle for mocking their opponent. the tune itself 
is cheery and catchy enough that it might have been used in the movie, or a movie, 
DQ\ZD\��EXW�ZLWKRXW�WKH�VROGLHUV¶�SDURGLF�O\ULFV�LW�ZRXOGQ¶W�EH�IXQQ\��DQG�LWV�XVH�LQ�
an axis prisoner of war camp not especially brave.

5LFNHWWV�KLPVHOI�ZDV�VWLOO�LQ�WKH�0DULQHV�GXULQJ�PRVW�RI�WKH�ZDU��KH�MRLQHG�WKH�
PLOLWDU\�LQ�������DW�WKH�DJH�RI������EHFDPH�WKH�0DULQHV¶�'LUHFWRU�RI�0XVLF�LQ�������
DQG�UHWLUHG�LQ������DW�WKH�DJH�RI�����RQO\�WR�GLH�WKH�QH[W�\HDU��D�ZHHN�DIWHU�9�(�
'D\��+H�ZRXOG�FHUWDLQO\�KDYH�EHHQ�IDPLOLDU�ZLWK�WKH�³+LWOHU�+DV�2QO\�*RW�2QH�
%DOO´�YHUVLRQ�RI�KLV�WXQH��ZKLOH�KLV�WKRXJKWV�RQ�WKH�VXEMHFW�DSSHDU�QRW�WR�KDYH�EHHQ�
recorded, it seems safe to assume he would have approved.

nor has the life of the tune ended there. to those who were in elementary 
VFKRRO�LQ�WKH�8�6��GXULQJ�WKH�����V��LW¶V�DOVR�WKH�³&RPHW�9RPLW´�WXQH�

comet, it makes your mouth turn green
comet, it tastes like Listerine
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The Second Question 77

comet, it makes you vomit
6R�JHW�VRPH�&RPHW�DQG�YRPLW�WRGD\�

0HDQZKLOH��WR�&DQDGLDQV��³7KH�&RORQHO�%RJH\�0DUFK´�LV�WKH�RI¿FLDO�PDUFK�RI�7KH�
.LQJ¶V�2ZQ�&DOJDU\�5HJLPHQW�� DQ� DUPRUHG� UHFRQQDLVVDQFH� UHJLPHQW� GHSOR\HG�
overseas in both world wars and more recently in afghanistan.54 a probably 
DSRFU\SKDO� WDOH� UHODWHV� WKDW�ZKHQ�-DSDQ¶V�3ULPH�0LQLVWHU�DUULYHG� LQ�&DQDGD� IRU�
D�PHHWLQJ� RI� WKH� WKHQ�*�� OHDGHUV� LQ� WKH� ����V�� WKH� 5HJLPHQW¶V� EDQG� FDXVHG� D�
diplomatic embarrassment by playing its march.55 presumably in this instance any 
perceived insult to the Japanese prime Minister came from the use of the song in 
WKH�¿OP��ZKLFK�SRUWUD\V�WKH�-DSDQHVH�PLOLWDU\�LQ�DQ�XQÀDWWHULQJ�OLJKW��DQG�QRW�IURP�
the mockery of nazi leaders—the World War ii alliance with germany being, by 
that point, an embarrassment best forgotten—nor from the tune, familiar in Japan 
IURP�WKH�FKLOGUHQ¶V�PXVLF�PLQL�VKRZ�ȔȨǿȃǛǴ��Minna No Uta, a Japanese 
79�¿[WXUH�VLQFH�������XVXDOO\�EURDGFDVW�LQ�¿YH�PLQXWH�¿OOHU�VHJPHQWV��� and as 
WKH�SOD\JURXQG�VRQJ�³6DUX��*RULUD�&KLQSDQML´��³⥯, ȼɲɱ, ɉɻəɻɀό´²
³0RQNH\��*RULOOD�&KLPSDQ]HH´��

6DUX��JRULUD�FKLQSDQML
6DUX��JRULUD�FKLQSDQML
Saru, gorira saru
*RULUD�VDUX�FKLQSDQML�

7KH� WXQH� ZDV� DOVR� XVHG� LQ� WKH� ����±����� JDPH� VKRZ� 付䴢ʽǴǦǬ 
�³7XUEXOHQFH��7DNHVKL¶V�&DVWOH�´�NQRZQ�LQ�WKH�8�6��DV�³7DNHVKL¶V�&DVWOH´�DQG��LQ�
D�GXEEHG�VSRRI�YHUVLRQ��DV�³0;&��0RVW�([WUHPH�&KDOOHQJH�´�

the embarrassment occasioned by the song must either have been minor or 
KDYH�IDGHG��DV�WKH�8�6��1DY\¶V�6HYHQWK�)OHHW�%DQG�ZDV�DEOH�WR�SOD\�WKH�0DUFK�LQ�
yokosuka, Japan, in 2007.57 in germany itself the tune is more likely to be known, 
if at all, from its use in commercials for the revolting beverage Underberg.

7KH�WXQH¶V�DSSHDO�DFURVV�D�EURDG�UDQJH�RI�FXOWXUHV�DQG�DJHV��DQG�WKH�GLYHUVH�
O\ULFV�WKDW�KDYH�EHHQ�SXW�WR�LW��UHLQIRUFH�WKH�SRLQW��VRQJ�SDURGLHV�DQG�RWKHU�IRUPV�
RI� VHWWLQJ�RQH¶V�RZQ� O\ULFV� WR� D� IDPLOLDU� WXQH� LV� D� XQLYHUVDO� DQG�QDWXUDO� KXPDQ�
DFWLYLW\��,Q�WKH�FDVH�RI�³7KH�&RORQHO�%RJH\�0DUFK�´�WKHUH�LV�D�FXOWXUDO�GLPHQVLRQ�

��� 6HH�.LQJ¶V�2ZQ�&DOJDU\�5HJLPHQW��ZZZ�DUP\�FD�ZLNL�LQGH[�SKS�.LQJ¶VB2ZQB
&DOJDU\B5HJLPHQW��7KH�.LQJ¶V�2ZQ�&DOJDU\�5HJLPHQW��ZZZ�NLQJVRZQ�FD��ERWK�YLVLWHG�
1RYHPEHU����������

55 it would have been funnier if it had been the german prime minister, though.
��� 6HH� JHQHUDOO\�ȔȨǿȃǛǴ�� ZZZ�QKN�RU�MS�PLQQD� �ODVW� YLVLWHG� 1RYHPEHU� ���

�������LQ�-DSDQHVH��
��� 6HYHQWK� )OHHW� %DQG�� &RORQHO� %RJH\�� 2FWREHU� ���� ������ ZZZ�\RXWXEH�FRP�

ZDWFK"Y &W;�B�/9L*$��SRVWHG�E\�*U\SKRQHWWH��2FWREHU�����������ODVW�YLVLWHG�1RYHPEHU�
����������
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Fan Fiction and Copyright78

to this appropriation as well; a british military tune has been appropriated not 
RQO\�E\�%ULWDLQ¶V�DOOLHV��DQG�IRUPHU�FRORQLHV���EXW�E\�%ULWDLQ¶V�HUVWZKLOH�HQHPLHV��
against whom the tune was once aimed. this sort of cultural transformation is 
an essential tool of cultural survival in a global era; the appropriation of tunes, 
story elements, and other fragments of cultural exports and their adaptation to 
the importing culture helps to prevent the loudest cultures from drowning out the 
quieter ones.58�7KLV�LV�QRW�WR�VXJJHVW�WKDW�)UHGULFN�5LFNHWWV¶�HFRQRPLF�ULJKWV�VKRXOG�
be disrespected; Japanese television stations or german digestif manufacturers 
ZLVKLQJ�WR�XVH�WKH�WXQH�VKRXOG��DQG�SUHVXPDEO\�GR��SD\�UR\DOWLHV��%XW�DQ\�DWWHPSW�
to use copyright law to prevent the adaptation of the tune by U.S. or Japanese 
schoolchildren would be a use of copyright law in the cause of implementing a 
world monoculture; this is not something copyright law is intended to, or should, 
GR��)RUWXQDWHO\�QR�VXFK�WKLQJ�KDV�KDSSHQHG�LQ�WKH�FDVH�RI�³7KH�&RORQHO�%RJH\�
0DUFK�´�,W�ZRXOG�EH�QLFH�WR�VD\�WKDW�LW�KDV�QHYHU�KDSSHQHG�DW�DOO��EXW�DV�ZH�VKDOO�
see when we discuss harry potter, it may not be possible to say that.

Song parodies in fandom

Song parodies are an essential part of genre fandom. Fan song parodies are often 
FDOOHG�¿ONV��DOWKRXJK�WKH�WZR�WHUPV�DUH�QRW�FRPSOHWHO\�RYHUODSSLQJ��¿ONV�FDQ�EH�
RULJLQDO�VRQJV�DV�ZHOO�DV�FRQWUDIDFWD��QHZ�O\ULFV�VHW�WR�WKH�WXQH�RI�H[LVWLQJ�VRQJV���
original songs are not only harder to compose, but also lack the instant appeal of a 
IDPLOLDU�WXQH��RULJLQDO�¿ONVRQJV�WKDW�EHFRPH�ZHOO�NQRZQ��HYHQ�ZHOO�NQRZQ�ZLWKLQ�
D�SDUWLFXODU�IDQGRP��DUH�UDUH�59��³6WDU�7UHNNLQ¶�´�E\�5RU\�.HKRH��-RKQ�2¶&RQQRU��
and graham Lister, was commercially released became well-known in the world 
EH\RQG�IDQGRP�DV�D�QRYHOW\�UHFRUGLQJ��UHDFKLQJ����RQ�WKH�8.�6LQJOHV�&KDUW�LQ�
1987. however, it is not a completely original tune; it is a recognizable descendant 
RI� ³7KH�0XVLF�0DQ�´��2ULJLQDO� ¿ONVRQJV� SUHVHQW� QR� FRS\ULJKW� SUREOHPV�� ERWK�
ZRUGV�DQG�PXVLF�DUH�WKH�FUHDWLRQV�RI�WKH�DXWKRU�V��RI�WKH�VRQJ��7KH�PDMRULW\�RI�
¿ONV��WKRXJK��DUH�QRW�RULJLQDO��

Just as medieval contrafacta bridged the gap between the secular and the 
VDFUHG� E\� VHWWLQJ� UHOLJLRXV�ZRUGV� WR� SRSXODU� WXQHV� DQG�RU� VHFXODU�ZRUGV� WR� WKH�

58 See generally, for example, paScaL oRy, Mickey, JR� KRPH��� RX�� '¶XQ� FDV�
intéressant de désaméricanisation, in La cULtURe coMMe aventURe: tReiZe exeRciceS 
d’hiStoiRe cULtUReLLe������3DULV��(GLWLRQV�&RPSOH[H��������

��� 7KH�6WDU�7UHN�¿ON�³%DQQHG�IURP�$UJR´�E\�/HVOLH�)LVK�LV�SHUKDSV�WKH�EHVW�NQRZQ�
H[DPSOH��$�IHZ�RWKHU�RULJLQDO�VRQJV�KDYH�PDQDJHG��OLNH�³6WDU�7UHNNLQ¶�´�WR�FURVV�RYHU�WR�
WKH�PDLQVWUHDP��DOVR�JHQHUDOO\�DV�QRYHOW\�VRQJV��LQFOXGLQJ�-HUU\�%XFNQHU�DQG�*DU\�*DUFLD¶V�
�����VRQJ�³3DF�0DQ�)HYHU�´�7KHQ�WKHUH�DUH�VRQJV�WKDW��OLNH�VHYHUDO�RI�WKH�VRQJV�RQ�WKH�/HG�
=HSSHOLQ�5XQHV�DOEXP��FDQ�EH�VHHQ�DV�7RONLHQ�IDQ�PXVLF��DOWKRXJK�PRUH�RI�WKH�³LQVSLUHG�
E\´�YDULHW\��7KH�SKHQRPHQRQ�RI�ZURFN��ZL]DUG�URFN��ZLWKLQ�+DUU\�3RWWHU�IDQGRP�KDV�QRW�
yet produced mainstream crossovers. See generally, for example, Lacey rose, 0HGLD��
:L]DUG� 5RFN, FoRBeS�� -XO\� ���� ������ ZZZ�IRUEHV�FRP������������URZOLQJ�SRWWHU�EDQG�
F[BOUB����KDUU\EDQG�KWPO�
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The Second Question 79

WXQHV�RI�K\PQV��PRVW�¿ONV�EULGJH�WKH�JDS�EHWZHHQ�IDQGRP�DQG�WKH�PXQGDQH�E\�
VHWWLQJ�IDQQLVK�O\ULFV�WR�PXQGDQH�WXQHV���7KH�PRGHUQ�H[DPSOH�RI�WKH�WUDGLWLRQDO�
VHFXODU±UHOLJLRXV�EULGJLQJ�EHVW�NQRZQ�WR�FRS\ULJKW�ODZ\HUV�LV�WKH�SDLULQJ�RI�WKH�
*HRUJH�+DUULVRQ�VRQJ�³0\�6ZHHW�/RUG´�DQG�WKH�&KLIIRQV¶�³+H¶V�6R�)LQH�´�� the 
SDLULQJ��WKRXJK�ZLWK�SHUPLVVLRQ�DQG�WRQJXH�LQ�FKHHN��RI�0DU\�:HOOV¶�³0\�*X\´�
DQG�:KRRSL�*ROGEHUJ¶V�³0\�*RG´�SURYLGHV�DQRWKHU�ODWWHU�GD\�H[DPSOH��

$�¿ON�FDQ�EH�VHW� WR� WKH� WXQH�RI�D�ZRUN�RXW�RI�FRS\ULJKW��VXFK�DV� WKH�DERYH�
PHQWLRQHG� ³7KH� 0XVLF� 0DQ�´� DYRLGLQJ� FRS\ULJKW� SUREOHPV�� 7KXV� *LPOL� PD\�
VDIHO\� H[SUHVV� KLV� DGPLUDWLRQ� IRU� /HJRODV� WR� WKH� WXQH� RI� ³7KH�<HOORZ�5RVH� RI�
7H[DV�´�� though many recordings of both songs are still in copyright, the music 
DQG�O\ULFV�RI�ERWK�DUH�LQ�WKH�SXEOLF�GRPDLQ��$QG�VRPHWLPHV�D�¿ON�LV�VHW�WR�D�WXQH�
that has been parodied so frequently that it might reasonably be considered fair 
JDPH��VXFK�DV�³0\�)DYRULWH�7KLQJV�´�� a recording of which even appears, without 
copyright notice, on a U.S. government website.��

Most of the songs that are familiar to most people, though, are still in copyright. 
7KXV�PDQ\�RU�PRVW�¿ONV�XVH�WKH�WXQHV�RI�ZRUNV�VWLOO�LQ�FRS\ULJKW�DQG�VWLOO�DFWLYHO\�
protected by the copyright owners.�� posting proposed alternate lyrics to a well-
known tune should not, by itself, pose a copyright problem, as long as the lyrics 
DUH�VXI¿FLHQWO\�RULJLQDO��EHFDXVH�WKH�PXVLF�LV�QRW�SUHVHQW�LQ�WKH�WH[W��7KH�UHDGHU�FDQ�
LPDJLQH�WKH�WXQH�ZKLOH�UHDGLQJ�WKH�O\ULFV²D�WXQH�SOD\HG�RQO\�LQ�WKH�UHDGHU¶V�KHDG�
LV�QRW��\HW��D�FRS\ULJKW�YLRODWLRQ��6XFK�DOWHUQDWH�O\ULFV��HYHQ�ZKHQ�FRPPHUFLDOO\�
SXEOLVKHG��KDYH�EHHQ�IRXQG�QRW�WR�LQIULQJH�FRS\ULJKW��XVH�RI�³WKH�WLWOHV´��LQ�WKH�³WR�
EH�VXQJ�WR�WKH�WXQH�RI´�OLQH���³WKH�PHWHU��DQG�DQ�RFFDVLRQDO�SKUDVH�IURP�WKH�RULJLQDO�
O\ULFV´�ZKHUH�³LW� LV�FOHDU� WKDW� WKH�SDURG\�KDV�QHLWKHU� WKH�LQWHQW�QRU� WKH�HIIHFW�RI�
IXO¿OOLQJ�WKH�GHPDQG�IRU�WKH�RULJLQDO��DQG�ZKHUH�WKH�SDURGLVW�GRHV�QRW�DSSURSULDWH�
D�JUHDWHU�DPRXQW�RI�WKH�RULJLQDO�ZRUN�WKDQ�LV�QHFHVVDU\�WR�µUHFDOO�RU�FRQMXUH�XS¶�WKH�
REMHFW�RI�KLV�VDWLUH��D�¿QGLQJ�RI�LQIULQJHPHQW�ZRXOG�EH�LPSURSHU�´��

��� 6HH� Bright Tunes Music Corp. v. +DUULVRQJV� 0XVLF�� /WG�, 420 F. Supp. 177 
�6�'�1�<���������aff’d sub nom, $%.&2�0XVLF��,QF� v. +DUULVRQJV�0XVLF�/WG�, 722 F.2d 
������G�&LU��������

��� 6HH� 5RELQ� 6PDOOEXUURZ��7KH� <HOORZ� 5RVH� RI� 5RKDQ�� KWWS���IURJPRUWRQ��WULSRG�
FRP�¿ON�<HOORZB5RVHBRIB5RKDQ�KWP��ODVW�YLVLWHG�1RYHPEHU�����������

��� 5LFKDUG� 5RGJHUV� 	� 2VFDU� +DPPHUVWHLQ�� My Favorite Things� ������� �VRQJ���
see the green dragon, My Favorite Things�� ZZZ�JHRFLWLHV�FRP�JUHHQGUDJRQ�����
0\)DYRULWH7KLQJV�KWP��ODVW�YLVLWHG�1RYHPEHU�����������

��� 1DWLRQDO� ,QVWLWXWHV� RI� +HDOWK�� 'HSDUWPHQW� RI� +HDOWK� 	� +XPDQ� 6HUYLFHV�� My 
Favorite Things�� KWWS���NLGV�QLHKV�QLK�JRY�O\ULFV�IDYRULWH�KWP� �ODVW� YLVLWHG� 1RYHPEHU� ����
������

��� See, for example, William h. hsu, 0DVWHU� *DQGDOI¶V� /RZO\� +REELW Band, the 
5HG� 6RQJERRN� RI�:HVWPDUFK�� ZZZ�NGGUHVHDUFK�RUJ�7RONLHQ�+XPRU�5HG62:� �ODVW� YLVLWHG�
1RYHPEHU������������WR�WKH�WXQH�RI�WKH�%HDWOHV¶�6HUJHDQW�3HSSHU¶V�/RQHO\�+HDUWV�&OXE�%DQG��

��� Berlin v. E.C. Publications, Inc.�� ����)��G��������������� ��G�&LU�� �������1RWH��
again, that the Second circuit declines to draw a distinction between satire and parody. in 
words predictive of Campbell, WKH�FRXUW�VWDWHG�³:KLOH�EULHI�SKUDVHV�RI�WKH�RULJLQDO�O\ULFV�
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Fan Fiction and Copyright80

Songs that are recorded will attract a wider audience than lyrics alone, though, 
and while fan artists are not seeking an audience for commercial reasons, they 
QRQHWKHOHVV� XVXDOO\� ZDQW� WR� UHDFK� RWKHU� IDQV�� 7KXV� WKH� O\ULFV� WR� ³+H\� 7KHUH�
&WKXOKX´�DUH�DQ�RULJLQDO�ZRUN�RI�WKHLU�FUHDWRU��WKH�(EHQ�%URRNV�%DQG��EXW�ZKHQ�
VHW�WR�WKH�WXQH�RI�7KH�3ODLQ�:KLWH�7¶V�³+H\�7KHUH�'HOLODK´�DQG�UHFRUGHG��FRS\ULJKW�
issues may arise.��

When original fan lyrics are set to tunes still in copyright and performed at 
conventions or posted online, both the copyright and the performance right in the 
music come into play. non-recorded performances in the halls of the San diego 
convention center during comic-con may skate by unnoticed or at least un-sued-
upon; to date posted recordings of those performances have done so as well, but 
that is no guarantee they will continue to do so. the use of the copyrighted music 
LV�LPSHUPLVVLEOH�XQOHVV�WKH�VRQJ�LV�EHLQJ�SDURGLHG�RU�WKH�XVH�RWKHUZLVH�¿WV�ZLWKLQ�
the fair use exception. 

)DQ�YLGHR�ZRUNV

$�UHODWHG�FDWHJRU\�RI�IDQ�ZRUN�LV�WKH�IDQ�YLGHR��VKRUWHQHG�WR�IDQYLG�RU�YLG���6RPH�
fan videos are wholly original, and thus need face only the problems also faced 
E\� IDQILF�� FRS\ULJKW� LQ� FKDUDFWHUV� DQG� WKH� H[FOXVLYH� ULJKW� WR� FUHDWH� GHULYDWLYH�
works. 7KH�+XQW� IRU�*ROOXP�� D� ���PLQXWH� RULJLQDO� ¿OP� GHVFULELQJ� D� VHULHV� RI�
HYHQWV�GHVFULEHG��DW�D�UHPRYH��LQ�7RONLHQ¶V�RULJLQDO�Fellowship of the Ring and 
PHQWLRQHG� EULHÀ\� LQ� SDVVLQJ� LQ� 3HWHU� -DFNVRQ¶V�PRYLH�� XVHV� QR� RWKHU� DXWKRU¶V�
video footage.�� Most of the characters are original. it does, however, use a central 
FKDUDFWHU��*ROOXP��IURP�/RUG�RI�WKH�5LQJV��ZKR�LV�DOVR��DV�WKH�WLWOH�PDNHV�FOHDU��
central to 7KH�+XQW�IRU�*ROOXP��7KH�PRYLH�LV�QRW�D�SDURG\��EXW�WKH�¿OOLQJ�LQ�RI�
a part of the story tolkien and Jackson both left undeveloped. it is probably a 
derivative work.

ZHUH� RFFDVLRQDOO\� LQMHFWHG� LQWR� WKH� SDURGLHV�� WKLV� SUDFWLFH�ZRXOG� VHHP� QHFHVVDU\� LI� WKH�
GHIHQGDQWV¶�HIIRUWV�ZHUH�WR�µUHFDOO�RU�FRQMXUH�XS¶�WKH�RULJLQDOV��WKH�KXPRURXV�HIIHFW�DFKLHYHG�
when a familiar line is interposed in a totally incongruous setting, traditionally a tool of 
SDURGLVWV��VFDUFHO\�DPRXQWV�WR�D�µVXEVWDQWLDO¶�WDNLQJ��LI�WKDW�VWDQGDUG�LV�QRW�WR�EH�ZRRGHQO\�
DSSOLHG�´�7KH�FRXUW�DOVR�GLVPLVVHG�DV�DEVXUG�WKH�DUJXPHQW�WKDW�LPLWDWLRQ�RI�WKH�RULJLQDOV¶�
UK\PH� VFKHPH�ZDV� LQ� VRPH�ZD\� LQIULQJLQJ�� ³>7@KH� IDFW� WKDW� GHIHQGDQWV¶� SDURGLHV�ZHUH�
ZULWWHQ�LQ�WKH�VDPH�PHWHU�DV�SODLQWLIIV¶�FRPSRVLWLRQV�ZRXOG�VHHP�LQHYLWDEOH�LI�WKH�RULJLQDO�
ZDV� WR�EH�UHFRJQL]HG��EXW�VXFK�D� MXVWL¿FDWLRQ� LV�QRW�HYHQ�QHFHVVDU\��ZH�GRXEW� WKDW�HYHQ�
so eminent a composer as plaintiff irving berlin should be permitted to claim a property 
LQWHUHVW�LQ�LDPELF�SHQWDPHWHU�´

��� 6HH� (EHQ� %URRNV� %DQG��+H\� 7KHUH� &WKXOKX�� 7KH� 3KRWRPRQWDJH� 9LGHR, www.
\RXWXEH�FRP�ZDWFK"Y ;[6F7E,8YR$��ODVW�YLVLWHG�-DQXDU\�����������

��� See 7KH�+XQW�IRU�*ROOXP, ZZZ�WKHKXQWIRUJROOXP�FRP��ODVW�YLVLWHG�-DQXDU\�����������
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The Second Question 81

Similarly, the short fan movie The Adventures of Batman and Robin … and 
Jesus�� SODFHV�WKH�FRS\ULJKWHG��DQG�WUDGHPDUNHG��FKDUDFWHUV�%DWPDQ��5RELQ�DQG�
the Flash at comic-con in San diego. the characters are portrayed by actors 
in costumes, except in the opening scene, when drawings are used. the story is 
original; the treatment of the characters and their relationship may be a critical or 
even parodic use.

on a smaller scale, the potter puppet pals skits are also fan videos; like The 
+XQW�IRU�*ROOXP, WKH\�DUH�ERWK�RULJLQDO��DV�YLGHR��DQG�GHULYDWLYH��DV�VWRULHV���DQG�
use copyrighted characters. but because they are parodies, they are probably within 
the protection of Campbell v. $FXII�5RVH�0XVLF.�� Machinima—movies created 
using graphics rendering engines, usually although not always from copyrighted 
video games, are another special subcategory.70

these original video works are not the most common type of fan video, though, 
and are not what is usually meant when fans talk about fanvids and vidding. the 
terms are more often applied to fan videos using clips from existing movies and 
television shows, often combined with already-existing music. these clips and 
songs may be combined with each other for humorous or dramatic effect, as in 
WKH�FUHDWLRQ�RI�IDNH�PRYLH�WUDLOHUV��VFHQHV�IURP�WKH�IRXUWK�DQG�¿IWK�+DUU\�3RWWHU�
movies can be combined with dialogue from the movie Becoming Jane to create a 
WUDLOHU�IRU�DQ�LPDJLQDU\�PRYLH��³%HFRPLQJ�+HUPLRQH�´�ZLWK�+HUPLRQH�*UDQJHU�LQ�
the role of Jane austen.71��7KH�RYHUODS�EHWZHHQ�WKH�FDVWV�RI�WKH�XQGHUO\LQJ�PRYLHV�
PDNHV�WKH�YRLFHRYHU�SDUWLFXODUO\�HIIHFWLYH���2U�WKH�FUHHS\�\HW�RGGO\�XQLPSUHVVLYH�
vampire Edward cullen and vampire slayer buffy Summers can meet in a six-
minute mini-movie, with buffy in the bella Swan role. predictably, after being 
VWDONHG�E\�(GZDUG�WKURXJKRXW�WKH�YLG�DQG�SRLQWLQJ�RXW�WR�KLP��DV�VKH�RULJLQDOO\�
GLG�WR�$QJHO��WKDW�³EHLQJ�VWDONHG�LVQ¶W�UHDOO\�D�ELJ�WXUQ�RQ�´�%XII\�HQGV�XS�VWDNLQJ�
Edward.72

7KH�XVHV�LQ�³%HFRPLQJ�+HUPLRQH´�DQG�³(GZDUG�&XOOHQ�0HHWV�%XII\�6XPPHUV´�
are transformative; they take small portions of the original to create something 
QHZ��7KH�HQG�FUHGLWV�RI�³(GZDUG�&XOOHQ�0HHWV�%XII\�6XPPHUV´�DFNQRZOHGJH�WKH�
VRXUFH�PDWHULDO��WKH�Buffy the Vampire Slayer television show, the Twilight movie 

��� 7KH�3LQH�2DNV�/RGJH��The Adventures of Batman and Robin … and Jesus, www.
\RXWXEH�FRP�XVHU�WKHSLQHRDNVORGJH�� RU� ZZZ�\RXWXEH�FRP�ZDWFK"Y 5�,��X;N,),� �ERWK�
ODVW�YLVLWHG�-DQXDU\�����������

��� Campbell v. $FXII�5RVH�0XVLF��,QF�������8�6�������������
70 See generally, for example, Matthew brett Freedman, Machinima and Copyright 

Law�����J. inteLL. pRopeRty L.�������������&KULVWLQD�-��+D\HV� note, Changing the Rules of 
WKH�*DPH��+RZ�9LGHR�*DPH�3XEOLVKHUV�$UH�(PEUDFLQJ�8VHU�*HQHUDWHG�'HULYDWLYH�:RUNV, 
21 haRv. J.L. & tech. ������������&KULVWRSKHU�5HLG��)DLU�*DPH��7KH�$SSOLFDWLRQ�RI�)DLU�
Use Doctrine to Machinima, 19 FoRdhaM inteLL. pRopeRty, Media & ent. L.J�������������

71 %HFRPLQJ� +HUPLRQH, ZZZ�\RXWXEH�FRP�ZDWFK"Y N�2�]LP<,%N� �ODVW� YLVLWHG�
-DQXDU\�����������

72 Jonathan Mcintosh, Edward Cullen Meets Buffy Summers�� ZZZ�\RXWXEH�FRP�
ZDWFK"Y 5B4(2Z-�S.$��ODVW�YLVLWHG�-DQXDU\�����������
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Fan Fiction and Copyright82

and soundtrack, and the +DUU\�3RWWHU�DQG�WKH�*REOHW�RI�)LUH movie. the credits 
DOVR�VSHDN�GLUHFWO\� WR� WKH� WUDQVIRUPDWLYH�XVH� LVVXH��VWDWLQJ�³7KLV� WUDQVIRUPDWLYH�
ZRUN�FRQVWLWXWHV�D�µIDLU�XVH¶�RI�DQ\�FRS\ULJKWHG�PDWHULDO�DV�SURYLGHG�IRU�LQ�6HFWLRQ�
���� RI� WKH�86�&RS\ULJKW�/DZ�´�1RQH� RI� WKLV�� RI� FRXUVH�� DFWXDOO\� LQVXODWHV� WKH�
vidder; at best it is evidence of an intent not to infringe copyright. While in civil 
actions there may be liability for unintentional or even unconscious copyright 
LQIULQJHPHQW�� FULPLQDO� FRS\ULJKW� LQIULQJHPHQW� XQGHU� ���8�6�&�� ����D����� GRHV�
include a mens rea�UHTXLUHPHQW��³$Q\�SHUVRQ�ZKR�willfully infringes a copyright 
VKDOO�EH�SXQLVKHG´��HPSKDVLV�DGGHG���7KXV��IRU�H[DPSOH��WKH�GHOLEHUDWH�UHFUHDWLRQ�
RI�PRYLH�WUDLOHUV�IURP�WKH�RULJLQDO�¿OPV��ZKHQ�WKH�FRS\ULJKW�KROGHU�LQ�WKH�WUDLOHUV�
has refused permission to reproduce those trailers in other media, would probably 
meet this requirement—and such a use would, in any event, be derivative.��

6HFWLRQ� ���� JRHV� RQ� WR� LQFOXGH� TXDOL¿FDWLRQV� WKDW� ZRXOG� LQVXODWH� PRVW�
fan vidders from criminal copyright infringement charges in any event. the 
LQIULQJHPHQW�LV�RQO\�FULPLQDO�LI�FRPPLWWHG�

�$��IRU�SXUSRVHV�RI�FRPPHUFLDO�DGYDQWDJH�RU�SULYDWH�¿QDQFLDO�JDLQ�
�%��E\�WKH�UHSURGXFWLRQ�RU�GLVWULEXWLRQ��LQFOXGLQJ�E\�HOHFWURQLF�PHDQV��GXULQJ�DQ\�
180-day period, of 1 or more copies or phonorecords of 1 or more copyrighted 
works, which have a total retail value of more than $1,000; or
�&��E\� WKH�GLVWULEXWLRQ�RI�D�ZRUN�EHLQJ�SUHSDUHG�IRU�FRPPHUFLDO�GLVWULEXWLRQ��
by making it available on a computer network accessible to members of the 
public, if such person knew or should have known that the work was intended 
for commercial distribution.74

)HZ� IDQYLGV� DUH� SUHSDUHG� ³IRU� SXUSRVHV� RI� FRPPHUFLDO� DGYDQWDJH� RU� SULYDWH�
¿QDQFLDO�JDLQ�´�QRU�DUH�WKH\�OLNHO\�WR�IDOO�ZLWKLQ�SDUDJUDSK��&���ZKLFK�LV�DLPHG�DW�

��� Video Pipeline, Inc. v. %XHQD� 9LVWD�+RPH�(QWHUWDLQPHQW�� ,QF�, 275 F. Supp.2d 
�����'�1�-���������2Q�XQFRQVFLRXV�DQG�XQLQWHQWLRQDO�FLYLO�LQIULQJHPHQW��VHH�Bright Tunes 
Music Corp. v. +DUULVRQJV� 0XVLF�� /WG��� ���� )�� 6XSS�� ���� �6�'�1�<�� ������� aff’d sub 
nom, $%.&2�0XVLF��,QF� v. +DUULVRQJV�0XVLF�/WG�������)��G�������G�&LU���������VHH�DOVR�
generally ���8�6�&�������D���niMMeR, supra�&KDSWHU����QRWH�����DW���������Characters; 
Eric goldman, $�5RDG�WR�1R�:DUH]��7KH�1R�(OHFWURQLF�7KHIW�$FW�DQG�&ULPLQDO�&RS\ULJKW�
Infringement, 82 oRegon L. Rev��������������RQ�IDQYLGV��VHH�6DUDK�7URPEOH\��Visions and 
5HYLVLRQV��)DQYLGV�DQG�)DLU�8VH, 25 caRdoZo aRtS & ent. J. ������������$QGUHZ�6��/RQJ��
0DVKHG�8S�9LGHRV�DQG�%URNHQ�'RZQ�&RS\ULJKW��&KDQJLQJ�&RS\ULJKW�WR�3URPRWH�WKH�)LUVW�
Amendment Values of Transformative Video�����okLa. L. Rev. �����������

��� ���8�6�&��������D������)DLU�XVH�KDV�QRW�HQWLUHO\�LGHQWLFDO�FRXQWHUSDUWV�LQ�WKH�IDLU�
dealing doctrines of canada, the UK, and many other mostly-anglophone countries. See, 
for example��&&+�&DQDGLDQ�/WG� v. Law Society of Upper Canada >����@���6�&�5�������
�����6&&�����&DQ����*LXVHSSLQD�'¶$JRVWLQR��Comparative Copyright Analysis of Canada’s 
)DLU�'HDOLQJ�WR�8�.��)DLU�'HDOLQJ�DQG�8�6��)DLU�8VH�����McgiLL L.J.�������������5LFKDUG�
peltz, *OREDO�:DUPLQJ�7UHQG"�7KH�&UHHSLQJ�,QGXOJHQFH�RI�)DLU�8VH�LQ�WKH�,QWHUQDWLRQDO�
Copyright Law, 17 tex. inteLL. pRop. L.J.������������
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The Second Question ��

³]HUR�GD\´�DQG�³QHJDWLYH�GD\´�UHOHDVHV�RI�SLUDWHG�YHUVLRQV�RI�FRPPHUFLDO�ZRUNV��
7KDW� OHDYHV�SDUDJUDSK� �%��� ,I� WKH�¿OP�+DUU\�3RWWHU�DQG� WKH�*REOHW�RI�)LUH has 
a retail value of $10 and 101 viewers watch an unlicensed version posted on a 
website within 180 days, the operators of that website have distributed $1,010 
worth of copyrighted works, bringing them within the scope of the paragraph. a 
zealous content-industry advocate might argue that this is what fan vidders have 
done. but it seems far more likely that the brief clips from +DUU\�3RWWHU�DQG�WKH�
Goblet of Fire� DSSHDULQJ� LQ�³%HFRPLQJ�+HUPLRQH´�DQG�³(GZDUG�&XOOHQ�0HHWV�
%XII\�6XPPHUV´�KDYH�QHJOLJLEOH�YDOXH�LI�WDNHQ�VHSDUDWHO\��1R�RQH�ZDWFKHV�WKHVH�
videos for the chance to see a few seconds of video from the movie; after all, the 
content owners themselves make longer portions available as trailers online. the 
clips draw their entertainment value from the transformative use made of them by 
WKH�YLGGHUV��IDQV�ZDWFK�³%HFRPLQJ�+HUPLRQH´�WR�VHH�+HUPLRQH�*UDQJHU�DV�-DQH�
austen, not Emma Watson as hermione granger.

Vidding 
another common type of fanvid is a vid that sets scenes from a familiar source 
WR�PXVLF��PDQ\�IDQV�XVH�WKH�WHUPV�³IDQYLG´�DQG�³YLGGLQJ´�WR�UHIHU�RQO\�WR�VXFK�
YLGHRV�DQG�WKHLU�PDNLQJ��$�VXEVHW�RI�WKLV�W\SH�RI�IDQYLG��WKH�³DQLPH�PXVLF�YLGHR´�
RU�³$09´��FRQVWUXFWHG�IURP�DQLPH�FOLSV�VHW� WR�PXVLF��KDV�EHFRPH�VXI¿FLHQWO\�
popular that the term aMV is often, if not correctly, used to describe all music 
fanvids. 

Fanvids of this sort have less copyright leeway. they present a double 
SUREOHP��ZKLOH�IDQILF�LQYROYHV�PRVWO\�RULJLQDO�PDWHULDO�FUHDWHG�E\�WKH�IDQ�DXWKRU��
and song parodies have original lyrics but not original music, fanvids have neither 
original artwork nor original music. all of the material used to create the fanvid 
was originally created by others, and all of it, typically, is protected by copyright. 
this problem is not unique to vidding; it is shared by mash-ups generally.75��6RPH�
fanvids use copyrighted video to showcase more or less original songs, as in the 
online videos of the fan-created *RRQLHV��7KH�0XVLFDO� RU� -RQ�DQG�$O�.DSODQ¶V�
&RQDQ�WKH�%DUEDULDQ��7KH�0XVLFDO.����,Q�DGGLWLRQ�WR�WKH�FRS\ULJKW�LQ�WKH�PDWHULDO�
XVHG�WR�FRQVWUXFW�WKH�IDQYLG��WKH�IDQYLG�LWVHOI�LV�D�GHULYDWLYH�ZRUN�VXEMHFW�WR�DOO�WKH�
FRQFHUQV�DGGUHVVHG�DERYH�ZLWK�UHJDUG�WR�IDQILF��7KDW�LV��WKH�ZRUN�LV�SRWHQWLDOO\�DQ�
LQIULQJHPHQW�RI�WKH�FRS\ULJKW�LQ�WKH�RULJLQDO�VRXUFH�YLGHR�V��DV�D�GHULYDWLYH�ZRUN�
XQGHU����8�6�&�����������ZKLOH� VLPXOWDQHRXVO\�DQ� LQIULQJHPHQW�RI� WKH���������
UHSURGXFWLRQ�ULJKW�LQ�WKH�PXVLF�WR�ZKLFK�WKH�FOLSV�DUH�VHW��DQG�SHUKDSV�WKH���������
performance right as well.

75 See robert S. gerber, 0L[LQJ�,W�8S�RQ�7KH�:HE��/HJDO�,VVXHV�$ULVLQJ�IURP�,QWHUQHW�
“Mashups,” 18 inteLL. pRop. & tech. L.J. ����������

��� 3HWHU� 6FLUHWWD�� Fan Created Goonies Musical�� �)LOP�� -DQXDU\� ��� ������ ZZZ�
VODVK¿OP�FRP������������IDQ�FUHDWHG�JRRQLHV�PXVLFDO�� -RQ� 	� $O� .DSODQ�� Conan the 
%DUEDULDQ��7KH�0XVLFDO���������DYDLODEOH�IURP�KWWS���MRQDQGDO�FRP�LQGH[�KWPO�
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Fan Fiction and Copyright84

7KH������'0&$�UXOHPDNLQJ��JRRG�QHZV�IRU�YLGGHUV"�
to make a vid, a vidder must obtain video clips. these can be recorded from 
television or obtained from other vidders, but often the easiest way to obtain them 
is from a dVd. the problem with this is that nearly all commercially available 
dVds are protected by a form of encryption called content Scramble System 
�&66���7KH�HQFU\SWLRQ�XVHG�LQ�&66�LV�IDLUO\�ZHDN�DQG�HDVLO\�EURNHQ��D�QXPEHU�RI�
free and commercial programs are available for this purpose. however, copying 
cSS-encrypted dVds is illegal under the anti-circumvention provisions of the 
'0&$�����8�6�&��������D�����$��SURYLGHV�WKDW�³1R�SHUVRQ�VKDOO�FLUFXPYHQW�D�
technological measure that effectively controls access to a work protected under 
WKLV�WLWOH�´�7KLV�SURKLELWLRQ�LV�LQGHSHQGHQW�RI�DQ\�H[FHSWLRQV�WKDW�PLJKW�RWKHUZLVH�
be allowed as fair use under section 107; congress, in enacting §1201, chose to 
restrict certain rights that might previously have been protected as fair use.

9LRODWLRQ� RI� ������D�����$�� FDQ� VXEMHFW� WKH� YLRODWRU� WR� FLYLO� DQG� FULPLQDO�
SHQDOWLHV�XQGHU�������DQG��������D�YLGGHU�PLJKW�LQFXU�D�JUHDWHU�SHQDOW\�IRU�WKH�
������D�����$�� YLRODWLRQ� WKDQ� IRU� WKH� YLG� LWVHOI²LQGHHG�� HYHQ� LI� WKH� YLG� ZHUH�
otherwise fair use, the penalties for circumventing cSS would still apply.

)RUWXQDWHO\� IRU� YLGGHUV�� WKH� '0&$� LQFOXGHG� D� SURYLVLRQ�� ������D�����&���
requiring the Librarian of congress to periodically reexamine the effect of the 
DQWLFLUFXPYHQWLRQ�SURYLVLRQV�WR�GHWHUPLQH�³ZKHWKHU�SHUVRQV�ZKR�DUH�XVHUV�RI�D�
FRS\ULJKWHG�ZRUN�DUH��RU�DUH�OLNHO\�WR�EH�LQ�WKH�VXFFHHGLQJ���\HDU�SHULRG��DGYHUVHO\�
DIIHFWHG� E\� WKH� SURKLELWLRQ� XQGHU� VXESDUDJUDSK� �$�� LQ� WKHLU� DELOLW\� WR� PDNH�
QRQLQIULQJLQJ�XVHV�XQGHU�WKLV�WLWOH�RI�D�SDUWLFXODU�FODVV�RI�FRS\ULJKWHG�ZRUNV´�DQG�
to make appropriate rules to minimize that adverse impact.

in the most recent such rulemaking, in July 2010, the Librarian of congress 
VSHFL¿FDOO\� H[HPSWHG� ³3HUVRQV� PDNLQJ� QRQLQIULQJLQJ� XVHV� RI� «� ���� 0RWLRQ�
pictures on dVds that are lawfully made and acquired and that are protected 
by the content Scrambling System when circumvention is accomplished solely 
in order to accomplish the incorporation of short portions of motion pictures 
into new works for the purpose of criticism or comment, and where the person 
engaging in circumvention believes and has reasonable grounds for believing 
WKDW� FLUFXPYHQWLRQ� LV� QHFHVVDU\� WR� IXO¿OO� WKH� SXUSRVH� RI� WKH� XVH� LQ� «� �LLL��
1RQFRPPHUFLDO�YLGHRV�´77

77 Exemption to prohibition on circumvention of copyright protection Systems 
IRU�$FFHVV�&RQWURO�7HFKQRORJLHV��)LQDO�5XOH������)HG��5HJ����������-XO\������������WR�EH�
FRGL¿HG�DW����&)5�3DUW������6HH�DOVR�5HFRPPHQGDWLRQ�RI�WKH�5HJLVWHU�RI�&RS\ULJKWV�LQ�
rM 2008-8; rulemaking on Exemptions from prohibition on circumvention of copyright 
3URWHFWLRQ�6\VWHPV�IRU�$FFHVV�&RQWURO�7HFKQRORJLHV��/HWWHU�IURP�0DU\EHWK�3HWHUV��5HJLVWHU�
RI�&RS\ULJKWV��WR�-DPHV�+��%LOOLQJWRQ��/LEUDULDQ�RI�&RQJUHVV���-XQH�����������6WDWHPHQW�RI�
WKH�/LEUDULDQ�RI�&RQJUHVV�5HODWLQJ�WR�6HFWLRQ������5XOHPDNLQJ��-XO\�����������DYDLODEOH�
DW� ZZZ�FRS\ULJKW�JRY������� 6HH� DOVR� )DLU� 8VH� DQG� WKH� '0&$� 7ULHQQLDO� 5XOHPDNLQJ��
&RS\ULJKW�	�7HFKQRORJ\�� -XO\�����������KWWS���FRS\ULJKWDQGWHFKQRORJ\�FRP������������
IDLU�XVH�DQG�WKH�GPFD�WULHQQLDO�UXOHPDNLQJ� �ODVW� YLVLWHG� 2FWREHU� ���� ������� )RU� WKH�
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The Second Question 85

in other words, decrypting and copying short clips from movies and tV shows 
on dVd for vidding purposes is now permissible, if the use of those clips in the 
underlying vid is itself noninfringing. as we have seen, the use of the video clips 
in a vid is likely to be transformative and protected under §107. Questions as to the 
permissibility of the use of any copyrighted music in the vid would appear to have 
QR�LPSDFW��WKH�UXOH�PDGH�E\�WKH�/LEUDULDQ�RI�&RQJUHVV�DGGUHVVHV�³QRQLQIULQJLQJ�
XVHV�RI�«�PRWLRQ�SLFWXUHV´� UDWKHU� WKDQ�XVHV�ZKLFK� FRQWDLQ�QR� LQIULQJHPHQW�RI�
any copyright whatsoever. So long as the use of the clips is noninfringing, vidders 
DUH�QRZ�LQVXODWHG�IURP�WKH�DQWLFLUFXPYHQWLRQ�SURYLVLRQV�RI��������DQG�D�PDMRU�
REVWDFOH�WR�WKH�OHJDOLW\�RI�YLGGLQJ�KDV�EHHQ�UHPRYHG���1RWH��KRZHYHU��WKDW�WKLV�KDV�
QR�HIIHFW�RQ�WKH�SHUPLVVLELOLW\�RI�WKH�XVH�RI�FRS\ULJKWHG�PXVLF�LQ�WKH�YLG��

'UDZLQJ�IURP�D�VLQJOH�VRXUFH��³7KH\¶UH�7DNLQJ�WKH�+REELWV�WR�,VHQJDUG�´

a fanvid that draws all of its material from a single source has only one content 
owner to worry about; if that content owner is inclined to acquiesce, the fanvid 
DXWKRU�IDFHV�IHZ�SUREOHPV���:KHUH�PRUH�FRQWHQW�RZQHUV�DUH�LQYROYHG��WKH�FKDQFH�
WKDW� RQH�RI� WKHP�ZLOO� EH� GLVLQFOLQHG� WR� DFTXLHVFH� LQFUHDVHV���(UZLQ�%HHNYHOG¶V�
³7KH\¶UH�7DNLQJ�WKH�+REELWV� WR�,VHQJDUG�´78 for example, draws entirely from a 
VLQJOH�VRXUFH��WKH�YLGHR�LV�D�FRPLFDO�UHPL[�RI�VFHQHV�DQG�GLDORJXH�IURP�WKH�¿UVW�
two Lord of the rings movies, The Fellowship of the Ring and The Two Towers, 
ZKLOH� WKH� PXVLF� LV� D� FKHHU\� (XUR�SRS� UHPL[� RI� +RZDUG� 6KRUH¶V� ³6KLUH´� DQG�
³)HOORZVKLS´�WKHPHV�IURP�WKH�VRXQGWUDFNV�RI�WKRVH�VDPH�PRYLHV��

yet even a work apparently drawn from a single source may present complex 
SUREOHPV�RI�VRXUFH��7KH�XVH�RI�WKH�³6KLUH´�DQG�³)HOORZVKLS´�WKHPHV�LQ�WKH�PRYLH�
XQGHUVFRUHV� WKH� GLI¿FXOW\� RI� GH¿QLQJ� ³RULJLQDOLW\´� DQG� ³GHULYDWLYH�ZRUN�´�7KH�
³6KLUH´�WKHPH�ZDV�LQWHQGHG�WR�HYRNH�LGHDV�DVVRFLDWHG�ZLWK�WKH�6KLUH��QRVWDOJLD��
D�EXFROLF�LG\OO��(QJODQG��7KH�³6KLUH´�WKHPH��KHDUG�LQ�WKH�VRQJ�³,Q�'UHDPV´�DQG�
UHSHDWHG�WKURXJKRXW�WKH�PRYLHV��LV�UHFRJQL]DEOH�WR�PDQ\�DV�³7KLV�,V�0\�)DWKHU¶V�
:RUOG�´�D�K\PQ�ZULWWHQ�E\�0DOWELH�'DYHQSRUW��D�3UHVE\WHULDQ�SDVWRU��DQG�IRUPHU�
6\UDFXVH�8QLYHUVLW\�2UDQJHPDQ��IURP�XSVWDWH�1HZ�<RUN��DQG�VHW�WR�D�WUDGLWLRQDO�
(QJOLVK�PHORG\�E\�)UDQNOLQ�/��6KHSSDUG� LQ������� IRU�XVH� LQ�FKLOGUHQ¶V�6XQGD\�
schools.79 thus either the hymn or the traditional melody to which it is set will 
evoke by association, as well as by its inherent nature, the qualities Shore sought, 
emphasizing the essential innocence of the Shire in contrast to the violent and 
sinister nature of much of the rest of Middle Earth.

VLWXDWLRQ�MXVW�SULRU�WR�WKH������UXOHPDNLQJ��VHH�5HEHFFD�7XVKQHW��,�3XW�<RX�7KHUH��8VHU�
Generated Content and Anticircumvention, 12 Vanderbilt J. ent. & tech. L.������������

78 Erwin beekveld, 7KH\¶UH�7DNLQJ�WKH�+REELWV�WR�,VHQJDUG, www.albinoblacksheep.
FRP�ÀDVK�KREELWV��ODVW�YLVLWHG�1RYHPEHU�����������

79 See FRankLin L. SheppaRd, aLLeLUia� �%DOWLPRUH�� 3UHVE\WHULDQ� %RDUG� RI�
3XEOLFDWLRQV� DQG� 6DEEDWK� 6FKRRO� :RUN�� ������� DYDLODEOH� DW� ZZZ�DUFKLYH�RUJ�VWUHDP�
DOOHOXLDK\PQDOIR��SUHV�SDJH�Q��PRGH��XS��ODVW�YLVLWHG�1RYHPEHU����������
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Fan Fiction and Copyright��

%RWK�WKH�RULJLQDO�WXQH�DQG�6KHSSDUG¶V�DGDSWDWLRQ�ZHUH�ORQJ�RXW�RI�FRS\ULJKW�
E\� WKH� WLPH�6KRUH�ZURWH� WKH�³6KLUH´� WKHPH��6KRUH¶V�ERUURZLQJ�PD\�KDYH�EHHQ�
unconscious, or entirely coincidental. beekveld could claim to be basing his 
electronic version of the tune on the earlier, out-of-copyright works, although in 
FRQWH[W�DQG�ZLWK�WKH�DGGLWLRQ�RI�WKH�³)HOORZVKLS´�WKHPH�WKDW�VHHPV�XQOLNHO\��,Q�DQ\�
HYHQW��DV�ORQJ�DV�%HHNYHOG¶V�XVH�UHPDLQV�QRQFRPPHUFLDO��1HZ�/LQH�&LQHPD��WKH�
FRS\ULJKW�KROGHU�LQ�WKH�/RUG�RI�WKH�5LQJV�PRYLHV��QRZ�RZQHG�E\�:DUQHU�%URWKHUV��
KDV� VHHPHG� FRQWHQW� WR� LJQRUH� LW�� %HHNYHOG�ZRXOG� OLNH� WR� ³UHOHDVH� DQ� H[WHQGHG�
remix cd-Single of the above mentioned video. permission of the copyright 
holder of the original works is required for that. if you think this would be a 
contribution to the progress of mankind, do not hesitate to drop new Line cinema 
D�OLQH�´80�%HHNYHOG¶V�SOHD�WR�WKH�IDQV�VHHPV�WR�VKRZ�WKH�ZLGHVSUHDG�PLVSHUFHSWLRQ��
discussed previously, that the commercial or noncommercial nature of the use is 
determinative, with commercial works requiring permission while noncommercial 
IDQ�ZRUNV�PD\�QRW��%XW�LV�%HHNYHOG¶V�XVH�LQ�IDFW�D�IDLU�XVH"�,W�LV�LPSRVVLEOH�WR�VD\�
ZLWKRXW�H[DPLQLQJ�WKH�IRXU������IDFWRUV�

���� WKH� SXUSRVH� DQG� FKDUDFWHU� RI� WKH� XVH�� LQFOXGLQJ�ZKHWKHU� VXFK� XVH� LV� RI� D�
FRPPHUFLDO�QDWXUH�RU�LV�IRU�QRQSUR¿W�HGXFDWLRQDO�SXUSRVHV�
����WKH�QDWXUH�RI�WKH�FRS\ULJKWHG�ZRUN�
����WKH�DPRXQW�DQG�VXEVWDQWLDOLW\�RI�WKH�SRUWLRQ�XVHG�LQ�UHODWLRQ�WR�WKH�FRS\ULJKWHG�
work as a whole; and
����WKH�HIIHFW�RI�WKH�XVH�XSRQ�WKH�SRWHQWLDO�PDUNHW�IRU�RU�YDOXH�RI�WKH�FRS\ULJKWHG�
work.

7KH�¿UVW�RI�WKHVH�IRXU�IDFWRUV��WKH�SXUSRVH�DQG�FKDUDFWHU�RI�WKH�XVH��VHHPV�QRW�WR�
weigh on either side. the use is not commercial, except insofar as it increases 
WUDI¿F�WR�%HHNYHOG¶V�ZHEVLWH�DQG�HQKDQFHV�KLV�SURIHVVLRQDO�UHSXWDWLRQ��EXW�QHLWKHU�
LV�LW�IRU�D�QRQSUR¿W�HGXFDWLRQDO�SXUSRVH��OLNH�PRVW�IDQ�ZRUNV��LW�VHHPV�GHVLJQHG�
primarily to entertain fans of the underlying work, and to give its creator the 
pleasure of creating it.

7KH�VHFRQG�IDFWRU��WKH�QDWXUH�RI�WKH�FRS\ULJKWHG�ZRUN��ZHLJKV�DJDLQVW�D�¿QGLQJ�
of fair use; movies and music are traditionally accorded a high level of protection. 
/RUG�RI�WKH�5LQJV�LV�D�ZRUN�RI�¿FWLRQ��DQG�WKH�VWRU\�HOHPHQWV�DUH�QRW�VLPSO\�IDFWV�
or ideas, but copyrightable expressions. there is no overriding public interest in 
KDYLQJ�SRUWLRQV�RI�WKH�/RUG�RI�WKH�5LQJV�¿OPV�EH�IUHHO\�DYDLODEOH�WR�WKH�SXEOLF��DV�
WKHUH�PLJKW�EH�ZLWK��IRU�H[DPSOH��VWLOOV�WDNHQ�IURP�D�¿OP�RI�WKH�DVVDVVLQDWLRQ�RI�
president Kennedy.81

the third factor, the amount and substantiality of the portion used, weighs in 
%HHNYHOG¶V�IDYRU��7KH�WKUHH�/RUG�RI�WKH�5LQJV�PRYLHV�KDYH�D�FRPELQHG�OHQJWK�RI�

��� (UZLQ�%HHNYHOG��ZZZ�EHHNYHOG�FRP��ODVW�YLVLWHG�6HSWHPEHU�����������
81 See Time Inc. v. Bernard Geis Assocs.������)��6XSS�������6�'�1�<��������
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The Second Question 87

over 11 hours.82�%HHNYHOG¶V�YLGHR�LV�RQH�PLQXWH�DQG����VHFRQGV�ORQJ��DQG�PXFK�RI�
WKH�YLGHR�SRUWLRQ�FRQVLVWV�RI�D�IHZ�VHFRQGV¶�ZRUWK�RI�FOLSV�UHSHDWHG�VHYHUDO�WLPHV��
nor are the clips that are used particularly crucial to the plot. Unlike, say, the 
FUXFLDO�H[FHUSW�IURP�3UHVLGHQW�*HUDOG�)RUG¶V�PHPRLUV�DW�LVVXH�LQ�+DUSHU�	�5RZ, 
/HJRODV� VD\LQJ� ³7KH\¶UH� WDNLQJ� WKH� +REELWV� WR� ,VHQJDUG�´� UHYHDOV� QRWKLQJ� WKH�
DXGLHQFH��RU�IRU�WKDW�PDWWHU�WKH�RWKHU�FKDUDFWHUV�LQ�WKH�PRYLH��GRQ¶W�DOUHDG\�NQRZ��
UDWKHU��LW¶V�RQH�RI�WKH�&DSWDLQ�2EYLRXV�PRPHQWV�IRU�ZKLFK�/HJRODV�LV�QRWRULRXV���

the fourth factor, market effect, is widely regarded as the most important and, 
in the opinion of many, should trump the other three. this factor also weighs in 
%HHNYHOG¶V�IDYRU��WKH�YLGHR�RI�³7KH\¶UH�7DNLQJ�WKH�+REELWV�WR�,VHQJDUG´�GRHV�QRW�
and cannot compete in the marketplace with the Lord of the rings movie trilogy. 
1R�RQH�ZLOO�ZDWFK�³7KH\¶UH�7DNLQJ�WKH�+REELWV�WR�,VHQJDUG´�DV�D�VXEVWLWXWH�IRU�
the movie; among other things, it lacks the plot and quite a few of the characters.

this is not as simple as it sounds, though; as we will see when discussing the 
harry potter Lexicon, factor four also covers effects on the market for possible 
future derivative works by the copyright holder. it is possible that new Line cinema 
�RU��QRZ��:DUQHU�%URWKHUV��PLJKW�ZLVK�WR�PDNH�LWV�RZQ�VKRUW�FRPLFDO�PXVLF�YLGHRV�
EDVHG�RQ�WKH�¿OP��:DUQHU�%URWKHUV�KDV�VKRZQ�LWV�ZLOOLQJQHVV�WR�SDURG\�LWV�RZQ�
material with works such as the Looney tunes short Carrotblanca.84 it is rather 
less likely that new Line or Warner brothers might wish to make such videos 
EDVHG�XSRQ�WKH�OHVV�WKDQ���SHUFHQW�RI�WKH�PRYLH�UHSUHVHQWHG�LQ�%HHNYHOG¶V�YLGHR��
this possibility should be considered in assessing factor four. Even considering it, 
WKRXJK��LW�VHHPV�OLNHO\�WKDW�WKLV�IDFWRU�ZHLJKV�LQ�%HHNYHOG¶V�IDYRU�

6R� WZR�IDFWRUV�ZHLJK� LQ�IDYRU�RI�D�¿QGLQJ�RI� IDLU�XVH��RQH�DJDLQVW��DQG�RQH�
LV�PRUH� RU� OHVV� HYHQO\� EDODQFHG��6KRXOGQ¶W�ZH� EH� DEOH� WR� GHFODUH� WKH� XVH� IDLU"�
Unfortunately, no. the factors are factors; despite the paramountcy often accorded 
to the fourth factor by the courts,85 congress has given no clear guidance on how 
the factors are to be weighted and applied. there is no way to know for sure 
whether this use, or a similar use of this sort, is fair until the parties go to court. 
this—the necessity of litigation in order to declare a use fair—is often criticized 
as having a chilling effect on uses that would otherwise be protected as fair use—
IRU� H[DPSOH�� WKH� XVH� RI� WKH� VRXUFH�PDWHULDO� LQ� ³7KH\¶UH�7DNLQJ� WKH�+REELWV� WR�
,VHQJDUG�´

��� 7KDW¶V�IRU�WKH�H[WHQGHG�YHUVLRQ�'9'V��IRU�WKH�WKHDWULFDO�UHOHDVHV�� LW¶V�D�ELW�RYHU�
nine hours.

��� )RU�FRPSDULVRQ��VHH�+DUSHU�	�5RZ v. Nation Enterprises������8�6�������������
84 interestingly, Warner brothers, which made Casablanca in 1942, no longer owned 

the copyright when it made Carrotblanca in 1995.
85 See, for example, +DUSHU�	�5RZ������8�6��DW�����
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Fan Fiction and Copyright88

Drawing from multiple sources

7KH�FRS\ULJKW�VLWXDWLRQ�RI�³7KH\¶UH�7DNLQJ�WKH�+REELWV�WR�,VHQJDUG´�LV�VLPSOL¿HG�
EHFDXVH�WKH�ZRUN�LV�HQWLUHO\�GHULYHG�IURP�D�VLQJOH�VRXUFH��LQ�WKLV�FDVH��WZR�FORVHO\�
UHODWHG�ZRUNV��ZLWK�D�VLQJOH�FRS\ULJKW�KROGHU��7KH�VLWXDWLRQ�RI�PRVW�PXVLF�IDQYLGV�
LV� D� ELW�PRUH� FRPSOLFDWHG�� )RU� H[DPSOH�� ³$DQJ�&DQ¶W�:DLW� WR�%H�.LQJ´�� sets 
scenes from the nickelodeon series $YDWDU��7KH�/DVW�$LUEHQGHU� WR�(OWRQ�-RKQ¶V�
VRQJ�³,�-XVW�&DQ¶W�:DLW�WR�%H�.LQJ´�IURP�'LVQH\¶V�7KH�/LRQ�.LQJ. nickelodeon 
has little economic interest in suing or threatening to sue its fans—or, at least, 
WKDW�LQWHUHVW�LV�RXWZHLJKHG�E\�LWV�LQWHUHVW�LQ�PDLQWDLQLQJ�WKH�IDQV¶�JRRGZLOO��$QG�
the use is probably transformative, so nickelodeon is not assured of success even 
if it does sue. but disney and Elton John have less to gain from the use of their 
VRQJ�LQ�D�YLGHR�EDVHG�RQ�DQRWKHU�FRPSDQ\¶V�VKRZ��DQG�WKH�XVH�LV�OHVV�OLNHO\�WR�EH�
protected. disney, though, is every bit as dependent on the goodwill of fans as 
nickelodeon is, and there is probably considerable overlap between the audiences 
of Avatar and 7KH� /LRQ�.LQJ, so some disincentive to sue still exists. but the 
VLWXDWLRQ�RI�D�.LUN�6SRFN�VODVK�YLGHR��VHWWLQJ�FOLSV�IURP�WKH�RULJLQDO�6WDU�7UHN�79�
VHULHV�WR�WKH�VRQJ�³&ORVHU´�E\�1LQH�,QFK�1DLOV�87�LV�HYHQ�PRUH�RQH�VLGHG��WKH�VRQJ�
LV�EHLQJ�XVHG�HQWLUHO\�IRU�LWV�HIIHFW�ZKHQ�MX[WDSRVHG�ZLWK�WKH�6WDU�7UHN�FKDUDFWHUV��
DQG�WKHUH�LV�QR�SDUWLFXODU�EHQH¿W�WR�7UHQW�5H]QRU��1LQH�,QFK�1DLOV��IURP�DOORZLQJ�
LWV�XVH��RWKHU�WKDQ�WKH�EHQH¿W�RI�DGGHG�H[SRVXUH��:KHUH�WKH�LQFRQJUXLW\�EHWZHHQ�
the music and the images is greater, the humor is greater too—but the possibility 
that both content owners will take exception also increases. a fan video of the 
$UFKLHV�SOD\LQJ� WKH�6H[�3LVWROV¶�³*RG�6DYH� WKH�4XHHQ´88 not only infringes on 
WKH� FRS\ULJKW� RI� WKH� VRQJ�� EXW�PD\� DOVR� EH� LQFRQVLVWHQW�ZLWK� WKH� ³ZKROHVRPH´�
image the archie comics company tries to market—although this is not an interest 
protected by copyright; nor, where the allegedly infringing use is noncommercial, 
is it protected by trademark. a fanvid may even combine copyrighted music with 
D�PXOWL�VRXUFH�WUDQVIRUPDWLYH�ZRUN�DORQJ�WKH�OLQHV�RI�³%HFRPLQJ�+HUPLRQH´�RU�
³(GZDUG�&XOOHQ�0HHWV�%XII\�6XPPHUV�´�,W�PLJKW��IRU�LQVWDQFH��EH�D�IHPPHVODVK�
music vid featuring an imagined relationship between witches Willow rosenberg 
�IURP�WKH�Buffy the Vampire Slayer WHOHYLVLRQ�VHULHV��DQG�+HUPLRQH�*UDQJHU��IURP�
WKH�+DUU\� 3RWWHU�PRYLHV��� VHW� WR� W�$�7�X�¶V� ³$OO� WKH�7KLQJV� 6KH� 6DLG�´89 in the 
³:LOORZ�+HUPLRQH²$OO�7KH�7KLQJV�6KH�6DLG´�YLG�WKH�XVH�RI�WKH�YLGHR�FOLSV�LV�
transformative, and has as strong a claim to being fair use as does the use of the 

��� $DQJL����$DQJ�&DQ¶W�:DLW�WR�%H�.LQJ��ZZZ�\RXWXEH�FRP�ZDWFK"Y �/&B),Y-F���
��� .LOOD�	�7�� -RQHV\��&ORVHU� �IDQ� YLGHR�, widely available, for example at www.

\RXWXEH�FRP�ZDWFK"Y �3ZSF8DZM.���ODVW�YLVLWHG�1RYHPEHU�����������
88 God Save the Queen�� ZZZ�\RXWXEH�FRP�ZDWFK"Y VJQ//��4P70�� VHH�

also, for example, the more sentimental +H\� <D� &KDUOLH� %URZQ�� ZZZ�\RXWXEH�FRP�
ZDWFK"Y .*Q<Z�2X&Q,��ERWK�ODVW�YLVLWHG�1RYHPEHU�����������

��� 6OHHS\�3DWW\��:LOORZ�+HUPLRQH²$OO�7KH�7KLQJV�6KH�6DLG��ZZZ�\RXWXEH�FRP�
ZDWFK"Y N'�=-+��*1���ODVW�YLVLWHG�-DQXDU\�����������

Schwabach (978-0-7546-7903-5).indb   88 5/11/2011   3:04:12 PM

Page 96 of 330



Pro
of C

opy 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

The Second Question 89

FOLSV�LQ�³%HFRPLQJ�+HUPLRQH´�RU�³(GZDUG�&XOOHQ�0HHWV�%XII\�6XPPHUV�´�7KH�
VRQJ�³$OO�WKH�7KLQJV�6KH�6DLG�´�WKRXJK��LV�SUHVHQWHG�VXEVWDQWLDOO\�LQ�LWV�HQWLUHW\�
and untransformed. While the argument might be made that the use of the video 
clips may make the use of the song transformative by causing viewers to see the 
song in a new light, this argument runs into the problem that the use of the entire 
song is not necessary to achieve the shift in perspective. the use of short clips 
from the song could accomplish the shift equally well; it is hard to see how the use 
of the song in its entirety can be fair use.

Even vids that do not use songs from a separate source, but incorporate clips 
including songs from a movie, are likely to face similar problems, because the 
music is separately copyrighted. Even where the songs are integral to the clip and 
WKXV�SDUW�RI�WKH�WUDQVIRUPDWLYH�XVH�RI�WKH�YLGHR��LW�PD\�EH�KDUG�WR�MXVWLI\�LQFOXGLQJ�
an entire song if a short excerpt would serve. thus a trailer for an imaginary movie, 
³7KH�-HGL�RI�2]�´�LV�SUREDEO\�RQ�IDLUO\�VROLG�JURXQG�ZKHQ�LW�MX[WDSRVHV�VFHQHV�IURP�
the Star Wars movies and 7KH�:L]DUG�RI�2]��WKH�PRYLH��QDWXUDOO\��QRW�WKH�ERRN��
to remark on the similarities between the two. these, after all, have been much 
FRPPHQWHG�RQ�E\�IDQV�DQG�FULWLFV��DQG�DUH�SUHVXPDEO\�WR�VRPH�GHJUHH�LQWHQWLRQDO��
&�32�LV�WKH�7LQ�0DQ��DOEHLW�ZLWK�WKH�6FDUHFURZ¶V�EUDLQ�DQG�WKH�&RZDUGO\�/LRQ¶V�
FRXUDJH���&KHZEDFFD�LV�WKH�&RZDUGO\�/LRQ��'DUWK�9DGHU�LV�WKH�:LFNHG�:LWFK�RI�
the West, Ewoks are Munchkins, r2d2 is toto, Uncle owen and aunt beru are 
Uncle henry and auntie Em, and Luke, of course, is dorothy.90 including the 
VRQJV�IURP�WKH������PRYLH�LV�D�ELW�ULVNLHU��IURP�D�FRS\ULJKW�SHUVSHFWLYH��EXW�³7KH�
-HGL�RI�2]�7UDLOHU´�OLPLWV�LWVHOI�WR�VKRUW�H[FHUSWV��D�IHZ�VHFRQGV�ORQJ�DW�PRVW��7KLV�
LV�SUREDEO\�MXVW�HQRXJK�³WR�µFRQMXUH�XS¶�DW�OHDVW�HQRXJK�RI�WKDW�RULJLQDO�WR�PDNH�WKH�
REMHFW�RI�LWV�FULWLFDO�ZLW�UHFRJQL]DEOH�´91�2WKHU�6WDU�:DUV�:L]DUG�RI�2]�PDVK�XSV�
can be found online, though, and some are less cautious, using entire songs.

Some fans see any use of a song in a vid as transformative on the theory that the 
LPDJHV�DFFRPSDQ\LQJ�WKH�PXVLF�LQIRUP�DQG�WUDQVIRUP�WKH�YLHZHU¶V�XQGHUVWDQGLQJ�
of the song. For example, the website of the organization for transformative 
:RUNV��27:���D�IDQILF�DQG�IDQ�ZRUNV�DGYRFDF\�JURXS��FRQWDLQV�WKLV�RSLQLRQ�RQ�D�
ODZVXLW�E\�PXVLF�FRQWHQW�RZQHUV�DJDLQVW�YLGHR�VKDULQJ�VLWH�9LPHR�

+HUH¶V�D�FDVH�WKDW�YLGGHUV�PLJKW�ZDQW�WR�NHHS�DQ�H\H�RQ��9LPHR�LV�EHLQJ�VXHG�
by a number of record companies—EMi, capitol, Virgin—over audio tracks, 
ZKLFK�³DUH�WRR�RIWHQ�XQOLFHQVHG�FRSLHV�RI�IXOO�VRQJV�´�«�:KLOH�WKH�VXLW�VHHPV�
to want to leave some space for transformative works—as the article notes, EMi 
LV�³FDUHIXO�WR�VD\�WKDW�LW�LV�µQRW�VHHNLQJ�WR�VWLÀH�FUHDWLYLW\�RU�SUHFOXGH�PHPEHUV�
RI�WKH�SXEOLF�IURP�FUHDWLQJ�RULJLQDO��ODZIXO�DXGLRYLVXDO�ZRUNV�¶´�LW�DOVR�ZDQWV�WR�
VWRS�XVDJH�RI�³WKH�HQWLUH�PXVLFDO�ZRUN�GHOLEHUDWHO\�DQG�FDUHIXOO\�V\QFKURQL]HG�
LQWR�WKH�YLGHR�´

90 Mike gilliland, 7KH�-HGL�RI�2]�7UDLOHU��ZZZ�\RXWXEH�FRP�ZDWFK"Y 7YUUF$GP��
(	IHDWXUH UHODWHG��ODVW�YLVLWHG�-DQXDU\�����������

91 Campbell v. $FXII�5RVH�0XVLF��,QF�������8�6������������������
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Fan Fiction and Copyright90

obviously we at the otW disagree with the implication that the use of music 
³LQ� FDUHIXO� V\QFKURQL]DWLRQ´� LV� DXWRPDWLFDOO\� LQIULQJLQJ�� 0XVLF� FDQ� EH� DQ�
LQWHUSUHWLYH�WRRO��DQG�YLGV�DUH�D�IRUP�RI�VSHHFK��WKH\�VKRZ��WKH\�GHPRQVWUDWH��
WKH\�PDNH�DUJXPHQWV��,Q�D�YLG��PXVLF�LV�QRW�D�³VRXQGWUDFN´��LW�LV�DQ�HVVHQWLDO�SDUW�
of the argument and creates a new—intricate, and richly meaningful—whole.92

:KLOH�WKH�LGHD�WKDW�³,Q�D�YLG��PXVLF�LV�QRW�D�µVRXQGWUDFN¶��LW�LV�DQ�HVVHQWLDO�SDUW�
RI�WKH�DUJXPHQW�DQG�FUHDWHV�D�QHZ²LQWULFDWH��DQG�ULFKO\�PHDQLQJIXO²ZKROH´�LV�
appealing to vidders and to fandom generally, this theory has yet to be tested in 
court and it is hard to be optimistic about its chances. it is possible that the current 
lawsuit brought by the music content industry against video-sharing site Vimeo 
will raise this question; the complaint alleges that among the user-generated 
FRQWHQW�VKDUHG�YLD�9LPHR�DUH�

[a]udiovisual works which use copyrighted music in the foreground of the work, 
or synchronized with images such as animation, photographs, drawings, or other 
video footage. in all of these audiovisual works the music is not incidental; it 
generally is comprised of the entirety of a recording deliberately and carefully 
synchronized into the video in order to provide a focal point and appeal for the 
content. Many of these videos are equivalent to television programs or independent 
¿OPV��ZLWK�UHFRUGLQJV�V\QFKURQL]HG�ZLWK�WKH�GLDORJ�RU�WKH�YLVXDO�PDWHULDO���

,QWHUHVWLQJO\��WKLV²DW�OHDVW�WKH�³IRFDO�SRLQW´�SDUW²FRPHV�FORVH�WR�DFNQRZOHGJLQJ�
WKH�27:¶V�SRLQW��WKH�YLGHR�LV�D�QHZ�FUHDWLRQ��RI�ZKLFK�WKH�PXVLF�LV�RQO\�D�SDUW��
perhaps the use is transformative. there seems to be an error, though, at least as 
DSSOLHG�WR�IDQYLGV��,W�PD\�EH�WUXH�WKDW�LQ�WKH�³OLS�GXE´�YLGHRV�FRPSODLQHG�RI�E\�
&DSLWDO�5HFRUGV��WKH�VRQJ�LV�WKH�IRFDO�SRLQW�RI�WKH�ZRUN�DQG�WKH�YLGHR��LI�DQ\��LV�MXVW�
an excuse for posting the song. but with fanvids the video portion, rather than the 
PXVLF��LV�WKH�IRFDO�SRLQW�RI�WKH�ZRUN��,Q�IDQYLGV��MXVW�DV�LQ�PRYLHV��WKH�PXVLF��ZKLOH�
QRW�LQFLGHQWDO��SURYLGHV�VXSSRUW�IRU��DQG��LQ�PDQ\�FDVHV��KXPRURXV�FRPPHQW�RQ��
WKH�PDLQ�IRFXV�RI�WKH�YLHZHUV¶�DWWHQWLRQ��WKH�YLGHR�

7KH�VDPH�SDUDJUDSK�DOVR�VWDWHV��SULRU�WR�WKH�ODQJXDJH�TXRWHG�DERYH��WKDW�

:KLOH�9LPHR¶V�PDWHULDOV�WRXW�LWV�FRPPLWPHQW�WR�³RULJLQDO´�FRQWHQW��LWV�YLHZ�RI�
ZKDW�LV�³RULJLQDO´�LV�QDUURZ�DQG�VHOI�VHUYLQJ��:KLOH�9LPHR�FODLPV�WR�KDYH�QR�

92 organization for transformative Works, News Roundup, Vimeo Sued Over 
Music Infringement�� VXEPLWWHG� E\� IFRSSD� RQ� 'HFHPEHU� ���� ������ ����� $0�� KWWS���
WUDQVIRUPDWLYHZRUNV�RUJ�QHZV� �ODVW� YLVLWHG� -DQXDU\� ���� ������� VHH� DOVR� JHQHUDOO\� for 
example, Mike riggs, 1HZ�<RX7XEH�3ROLF\�+HUDOGV�DQ�HQG�WR�9LGGLQJ��0DVK�XSV��'DQFLQJ�
Babies, 5HDVRQ�� -DQXDU\� ���� ������ KWWS���UHDVRQ�FRP�EORJ������������QHZ�\RXWXEH�
SROLF\�KHUDOGV�DQ��LQFO��FRPPHQWV���ODVW�YLVLWHG�)HEUXDU\����������

��� &RPSODLQW�� Capital Records LLC v. Vimeo LLC, 09-cV-10101, S.d.n.y., 
december 10, 2009, at 9, para. 24.
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The Second Question 91

tolerance for the posting of pre-existing video content, it not only freely and 
readily permits, but actively encourages, its users to post audiovisual works that 
feature, contain, or even consist entirely of preexisting musical works, including 
3ODLQWLIIV¶�5HFRUGLQJV�94

a quick look at Vimeo.com shows that many fanvids are available there, some 
of them quite well done. a video of Xena, gabrielle, and genia from the ;HQD��
:DUULRU�3ULQFHVV�HSLVRGH�³0DQ\�+DSS\�5HWXUQV´�LV�VHW�WR�WKH�0DGRQQD�VRQJ�³/LNH�
D�9LUJLQ�´�XVLQJ�FOLSV�IURP�WKH�WHOHYLVLRQ�VKRZ�DUUDQJHG�LQ�D�ZD\�WKDW�LPLWDWHV²
parodies, in fact—the music video for the original.95 the use of the images to 
parody the original video is transformative, and the music industry plaintiffs do 
not seem overly concerned with the video in any event. indeed, the complaint 
seems to seethe with rage at the idea that the defendant has somehow set video 
FRS\ULJKW�LQWHUHVWV�DERYH��RU�HYHQ�DJDLQVW��PXVLF�FRS\ULJKW�LQWHUHVWV��ZRUGV�DORQH�
SURYLQJ�LQVXI¿FLHQW��EROGLQJ�DQG�LWDOLFV�DUH�EURXJKW�LQWR�SOD\²RQH�VHQVHV�D�EDUHO\�
restrained urge to use the caps Lock key as well.

:KLOH�YLGGHUV�DQG�RWKHU�IDQV�ZRXOG�KDYH�PXFK�FDXVH�IRU�UHMRLFLQJ�LI�D�FRXUW�
ZHUH�WR�H[DPLQH�WKH�YLGHR�DQG�¿QG�LWV�XVH�RI�WKH�VRQJ�WR�EH�IDLU�XVH�DV�ZHOO��WKDW�
seems less likely. Music fanvids, amusing as some of them are, are likely to remain 
something of a guerilla art form, and will probably eventually be chased from the 
well-lit public spaces of youtube and Vimeo to some of the darker back alleys of 
the internet. in particular, the music industry is notoriously diligent in enforcing 
its copyrights.

:K\�SURWHFW�IDQ�ZRUNV"

Why should fan works be protected, or at least be any more protected than they 
already are? it is the position of the otW that existing law already provides 
DGHTXDWH�SURWHFWLRQ��³:KLOH�FDVH�ODZ�LQ�WKLV�DUHD�LV�OLPLWHG��ZH�EHOLHYH�WKDW�FXUUHQW�
FRS\ULJKW�ODZ�DOUHDG\�VXSSRUWV�RXU�XQGHUVWDQGLQJ�RI�IDQILFWLRQ�DV�IDLU�XVH�´�� While 
WKLV�PD\� EH� WUXH� LQ� WKH� FDVH� RI�PRVW� QRQFRPPHUFLDOO\� SXEOLVKHG� IDQILF��ZKHQ�
extended to, for example, the use of entire copyrighted songs as the soundtrack for 

94 complaint, Capital Records LLC v. Vimeo LLC, 09-cV-10101, S.d.n.y., 
'HFHPEHU�����������DW����SDUD������HPSKDVLV� LQ�RULJLQDO���3DUDJUDSK����RI�D�FRPSDQLRQ�
complaint, EMI Blackwood Music Inc. v. Vimeo LLC, 09-cV-10105, december 10, 1009, 
is essentially identical to para. 24 of the capital records complaint, save that the words 
³0XVLFDO�&RPSRVLWLRQV´�DUH�VXEVWLWXWHG�IRU�³5HFRUGLQJV�´

95 given that the matter is currently being litigated, i will refrain from giving a cite; 
my apologies to the fan author. 

��� 2UJDQL]DWLRQ� IRU�7UDQVIRUPDWLYH�:RUNV��)UHTXHQWO\�$VNHG�4XHVWLRQV�� /HJDO�� ,V�
WKH�27:�7U\LQJ�WR�&KDQJH�WKH�/DZ"��KWWS���WUDQVIRUPDWLYHZRUNV�RUJ�IDT������ODVW�YLVLWHG�
-DQXDU\�����������
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vids, it seems to be wishful thinking. the otW correctly points out that the current 
uncertain situation, in which neither fans nor content owners truly understand 
WKH� ERXQGDULHV� RI� IDLU� XVH� LQ� IDQ�ZRUNV�� EHQH¿WV� QHLWKHU�� ³:H� VHHN� WR� EURDGHQ�
NQRZOHGJH�RI�IDQ�FUHDWRUV¶�ULJKWV�DQG�UHGXFH�WKH�FRQIXVLRQ�DQG�XQFHUWDLQW\�RQ�ERWK�
IDQ�DQG�SUR�FUHDWRUV¶�VLGHV�DERXW�IDLU�XVH�DV�LW�DSSOLHV�WR�IDQZRUNV�´97 the uneasy 
DQG�XQRI¿FLDO�DFFRPPRGDWLRQV�WKDW�H[LVW�EHWZHHQ�PDQ\�FRQWHQW�RZQHUV�DQG�WKHLU�
fandoms are fragile; eventually a misunderstanding can lead to a lawsuit, and one 
ODZVXLW�FDQ�WXUQ�D�IDQGRP�DJDLQVW�WKH�FRQWHQW�RZQHU��FDXVLQJ�¿QDQFLDO�GDPDJH��
&OHDU�UXOHV��XQLIRUP�DFURVV�IDQGRPV��ZRXOG�EHQH¿W�HYHU\RQH�LQYROYHG��7KH�27:�
VXJJHVWV�PRGHOLQJ� VXFK� UXOHV� DIWHU� WKH�'RFXPHQWDU\�)LOPPDNHUV¶�6WDWHPHQW�RI�
best practices in Fair Use.98 the presentation of the Statement as a rather lengthy 
and complex document may limit the incentive of the average fan to read it before 
VSHQGLQJ�D�VWXG\�EUHDN�SXWWLQJ�WRJHWKHU�D�1DUXWR�PXVLF�YLGHR��)DQV�PLJKW�EHQH¿W��
KRZHYHU��IURP�ZLGHU�GLVVHPLQDWLRQ�RI�WKH�¿UVW�WZR�SULQFLSOHV��UHSURGXFHG�LQ�WKH�
&RGH�RI�%HVW�3UDFWLFHV�LQ�)DLU�8VH�IRU�2QOLQH�9LGHR�99 copying for purposes of 
³FRPPHQWLQJ�RQ�RU� FULWLTXLQJ�RI� FRS\ULJKWHG�PDWHULDO´�DQG�³XVLQJ�FRS\ULJKWHG�
PDWHULDO�IRU�LOOXVWUDWLRQ�RU�H[DPSOH´�PD\�EH�IDLU�XVH�

97 ibid.
��� 'RFXPHQWDU\� )LOPPDNHUV¶� 6WDWHPHQW� RI� %HVW� 3UDFWLFHV� LQ� )DLU� 8VH�� KWWS���

FHQWHUIRUVRFLDOPHGLD�RUJ�URFN�EDFNJURXQGGRFV�EHVWSUDFWLFHV�SGI� �ODVW� YLVLWHG� -DQXDU\� ����
������

��� &RGH�RI�%HVW�3UDFWLFHV�LQ�)DLU�8VH�IRU�2QOLQH�9LGHR��KWWS���FHQWHUIRUVRFLDOPHGLD�
RUJ�VLWHV�GHIDXOW�¿OHV�RQOLQHBEHVWBSUDFWLFHVBLQBIDLUBXVH�SGI��ODVW�YLVLWHG�2FWREHU�����������

Schwabach (978-0-7546-7903-5).indb   92 5/11/2011   3:04:12 PM

Page 100 of 330



Pro
of C

opy 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

chapter 4  

three interests of the author in  
&RQÀLFW�ZLWK�)DQILF

7KHUH�PD\�EH�D�OLPLWOHVV�QXPEHU�RI�SRVVLEOH�UHDVRQV�IRU�D�FRQWHQW�RZQHU�WR�REMHFW�
WR� IDQILF�� EXW� WKH� SUREDEOH� UHDVRQV� IDOO� LQWR� WKUHH� JHQHUDO� FDWHJRULHV�� )LUVW�� WKH�
RZQHU�PD\�REMHFW�WR�WKH�ZD\�LQ�ZKLFK�WKH�RULJLQDO�PDWHULDO�LV�XVHG�RU�GHSLFWHG��
U.S. copyright law recognizes only economic, not moral, rights in copyrighted 
works and characters, and provides no relief to the content owner in the absence 
RI�DQ�DFWXDO�LQIULQJHPHQW�RI�FRS\ULJKW���,QWHUQDWLRQDO�FRS\ULJKW�ODZ�GRHV�DGGUHVV�
moral rights, however,1 and U.S. trademark law will protect famous trademarks 
from commercial uses that might dilute the mark by blurring or tarnishment.2��
6HFRQG�� WKH� RZQHU�PD\� REMHFW� EHFDXVH� WKH� IDQILF�� E\� DQWLFLSDWLQJ� WKH� DXWKRU¶V�
future work, exposes the author to liability for copyright infringement in his or 
KHU�IXWXUH�ZRUN��7KLUG��WKH�RZQHU�PD\�REMHFW�EHFDXVH�WKH�IDQILF�RU�RWKHU�IDQ�ZRUN�
borrows too extensively from his or her copyrighted work. 

$� ORRN� DW� DQ� H[DPSOH� RI� HDFK�PD\� EH� LQVWUXFWLYH�� )LUVW�� WKH� DXWKRU¶V� ULJKW�
to control the way in which his or her creations are used is at the core of the 
�XQOLWLJDWHG��GLVSXWH�EHWZHHQ�/DUU\�1LYHQ�DQG�(OI�6WHUQEHUJ��6HFRQG��WKH�DXWKRU¶V�
right to use the derivative works right to protect his or her future works is at the 
FRUH�RI�WKH��DOVR�XQOLWLJDWHG��GLVSXWH�EHWZHHQ�0DULRQ�=LPPHU�%UDGOH\�DQG�-HDQ�
Lamb, and also forms part, though not the central part, of the third dispute. that 
third dispute, -�.��5RZOLQJ v. Steven Vander Ark, is the only one of the three to 
EH� OLWLJDWHG�DQG�KDV� DV� LWV� FHQWUDO� IRFXV�D�PRUH� WUDGLWLRQDO� FRS\ULJKW� FODLP�� WKH�
DXWKRU¶V�ULJKW�WR�SUHYHQW�ERUURZLQJ�IURP�KLV�RU�KHU�ZRUNV�

6ODVK� DQG� UHODWHG� VWRULHV� FDQ� EH� FRXQWHG� XSRQ� WR� UDLVH� WKH� ¿UVW� REMHFWLRQ��
Every author has a personal squick threshold, and even before that is reached 
WKH� DXWKRU�PD\� REMHFW� WR� DQ� ³XQUHDOLVWLF´� SRUWUD\DO� RI� KLV� RU� KHU� FKDUDFWHUV� RU�
world, as happened with Larry niven and his kzinti. For an example of the second 
REMHFWLRQ�DQG�WKH�SRVVLEO\�XQGHVLUDEOH�FRQVHTXHQFHV�RI�DFWLQJ�XSRQ�LW��ZH¶OO�YLVLW�
WKH�SODQHW�'DUNRYHU��$IWHU�D�'DUNRYHU�IDQILF�PDGH�LW�LPSRVVLEOH�IRU�KHU�WR�SXEOLVK�
her own work, author Marion Zimmer bradley took the drastic step of curtailing 

�� 6HH�%HUQH�&RQYHQWLRQ��DUW���bis�����8�6�7��DW�������VHH�DOVR�1RODQ��supra chapter 1, 
QRWH��������S. iLL. U. L.J����������±����������������RQ�WKH�LGHD�RI�³FRS\ULJKW�WDUQLVKPHQW�´�
on moral rights of non-U.S. content creators under U.S. law, see, for example, Joshua M. 
daniels, ³/RVW�LQ�7UDQVODWLRQ´��$QLPH��0RUDO�5LJKWV��DQG�0DUNHW�)DLOXUH, 88 B.U. L. Rev. 
�����������

�� 6HH����8�6�&���������F���������
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Fan Fiction and Copyright94

KHU�RZQ�IDQGRP��7KH�WKLUG�REMHFWLRQ�SURYLGHV�WKH�RQO\�SXEOLVKHG�RSLQLRQ�GHDOLQJ�
VSHFL¿FDOO\�ZLWK�IDQ�ZULWLQJ��DOWKRXJK�QRW�\HW�IDQILF��WR�GDWH��+DUU\�3RWWHU�DXWKRU�
J.K. rowling took the surprising step of suing one of her most prominent fans for 
attempting to publish material commercially—even though the same material had 
ORQJ�EHHQ�DYDLODEOH�RQOLQH��ZLWK�5RZOLQJ¶V�DSSURYDO�

/DUU\�1LYHQ��(OI�6WHUQEHUJ��DQG�.]LQVODVK

/DUU\�1LYHQ�LV�D�VFLHQFH�¿FWLRQ�DXWKRU�EHVW�NQRZQ�IRU�KLV�.QRZQ�6SDFH�VHULHV�
of stories, especially the novel Ringworld � and its sequels. the Known Space 
stories depict several alien species; one that features prominently is the kzinti 
�VLQJXODU� N]LQ���7KH� N]LQWL� DUH� ODUJH� DQG� WLJHU�OLNH� LQ� DSSHDUDQFH� DQG�� WR� VRPH�
H[WHQW��EHKDYLRU�� WKH\�DUH�DJJUHVVLYH�FDUQLYRUHV��ZDUOLNH�DQG�SURQH�WR�YLROHQFH��
their saving grace is personal incorruptibility and adherence to a rigid code of 
KRQRU��7KH�N]LQWL�DOVR�DSSHDUHG�LQ�³7KH�6ODYHU�:HDSRQ�´�DQ�HSLVRGH�RI�WKH�6WDU�
trek animated series authored by niven and based on an earlier niven short story, 
and were subsequently referred to at several places in the sprawling agglomeration 
of materials that make up the Star trek universe.4

(OI� 6WHUQEHUJ� GHVFULEHV� KLPVHOI� DV� D�ZULWHU� RI� ³VFLHQFH� ¿FWLRQ�� IDQWDV\� DQG�
HURWLFD�´5�+H�KDV�EHHQ�SRVWLQJ�VODVK�DQG�KHW�IDQILF�RQOLQH�IRU�DW�OHDVW�WZR�GHFDGHV��
since the days of Usenet. Sternberg wrote a slash story involving male kzinti and 
posted it in his online serial, The Journal Entries, from which it was later removed.

1LYHQ� KDG� SUHYLRXVO\� HQMR\HG� D� SRVLWLYH� UHODWLRQVKLS� ZLWK� IDQGRP�� ,Q� WKH�
introduction to The Ringworld Engineers, published in 1980, he shows an attitude 
VLPLODU�WR�5RGGHQEHUU\¶V�DWWLWXGH�WRZDUG�6WDU�7UHN�IDQGRP�

Ringworld is ten years old; and i have never stopped getting letters about it. 
people have been commenting on the assumptions, overt and hidden, and the 
mathematics and the ecology and the philosophical implications, precisely as 
LI�WKH�5LQJZRUOG�ZHUH�D�SURSRVHG�HQJLQHHULQJ�SURMHFW�DQG�WKH\�ZHUH�EHLQJ�SDLG�
for the work.

�� LaRRy niven, RingwoRLd��������
4 6WDU� 7UHN�� 7KH�$QLPDWHG� 6HULHV, 7KH� 6ODYHU�:HDSRQ� �1%&� WHOHYLVLRQ� EURDGFDVW�

'HFHPEHU������������7KH�6ODYHU�:HDSRQ�LV�DQ�DGDSWDWLRQ�RI�1LYHQ¶V�VKRUW�VWRU\�³7KH�6RIW�
:HDSRQ�´�RULJLQDOO\�SXEOLVKHG�LQ������LQ�gaLaxy�PDJD]LQH��6HH�/DUU\�1LYHQ��³7KH�6RIW�
:HDSRQ�´�LQ�1eUtRon StaR�����1HZ�<RUN��%DOODQWLQH�%RRNV���������)RU�D�OLVW�RI�H[DPSOHV�
of kzinti elsewhere in the expanded Star trek universe, see Memory alpha, .]LQWL��KWWS���
PHPRU\�DOSKD�RUJ�HQ�ZLNL�.]LQWL�.]LQWLVBLQBWKHB6WDUB)OHHWB8QLYHUVH� �ODVW� YLVLWHG�
'HFHPEHU�����������

5 Elf Sternberg, 3HQGRUZULWLQJ��4XDOLW\�6FLHQFH�)LFWLRQ�DQG�)DQWDV\�(URWLFD�6LQFH�
������KWWS���SHQGRUZULJKW�FRP�DERXW��ODVW�YLVLWHG�$XJXVW�����������
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7KUHH�,QWHUHVWV�RI�WKH�$XWKRU�LQ�&RQÀLFW�ZLWK�)DQ¿F 95

*   *   *

<RX�ZKR�GLG�DOO�WKDW�ZRUN�DQG�ZURWH�DOO�WKRVH�OHWWHUV��EH�ZDUQHG�WKDW�WKLV�ERRN�
ZRXOG�QRW�H[LVW�ZLWKRXW�\RXU�XQVROLFLWHG�KHOS��,�KDGQ¶W�WKH�VOLJKWHVW�LQWHQWLRQ�RI�
writing a sequel to Ringworld. i dedicate this book to you.�

7KH�GHGLFDWLRQ�LV�SHUKDSV�D�GHOLEHUDWH�HFKR�RI�/��)UDQN�%DXP¶V�SURORJXH�WR�The 
3DWFKZRUN�*LUO�RI�2], thanking the fans of the oz books for coming up with a way 
to learn more about happenings in oz even after it had been permanently cut off 
IURP�WKH�UHVW�RI�WKH�ZRUOG�LQ�WKH�SUHYLRXV�YROXPH��ZKLFK�%DXP�KDG�LQWHQGHG�WR�EH�
WKH�ODVW��7 niven has acknowledged 7KH�:RQGHUIXO�:L]DUG�RI�2]8 DV�DQ�LQÀXHQFH�
on Ringworld 9 and titled a novel The Patchwork Girl.10

niven has always been aware of the close connection between the author and 
IDQGRP��KH�KDV�EHHQ�UHFHSWLYH�WR�WKRVH�ZKR�SRLQW�RXW�VFLHQWL¿F�RU�FRQWLQXLW\�HUURUV�
LQ�KLV�ZRUN��DQG�FKHHUIXOO\�UHODWHV�D�WDOH�RI�IDQV�DW�DQ�6)�FRQYHQWLRQ�FKDQWLQJ�³7KH�
5LQJZRUOG�LV�XQVWDEOH�´�1RU�LV�KH�D�VWUDQJHU�WR�WKH�IDQGRP�VLGH�RI�WKH�SDUWQHUVKLS��
he is the co-author of a Divine Comedy�IDQ�¿FWLRQ�QRYHO�WKDW�FULWLFDOO\�H[DPLQHV�
WKH�WKHRORJLFDO�DVVXPSWLRQV�XQGHUO\LQJ�'DQWH¶V��ORQJ�RXW�RI�FRS\ULJKW��RI�FRXUVH��
RULJLQDO��DQG�WKH�DXWKRU�RI�D�OLJKW�KHDUWHG�KRPDJH�WR�WKH�0DUV�¿FWLRQ�RI�D�PRUH�
RSWLPLVWLF�DJH��HVSHFLDOO\�(GJDU�5LFH�%XUURXJKV¶�%DUVRRP�VWRULHV�DQG�&�6��/HZLV¶�
Out of the Silent Planet.11

1LYHQ¶V�DQG�6WHUQEHUJ¶V�GLVSXWH�QHYHU�FDPH�WR�FRXUW��DQG�WKH�RQO\�VRXUFHV�IRU�
what happened, and what the participants thought about it, are their own published 
statements. niven apparently sent Sternberg a cease-and-desist letter, and his 
DWWLWXGH�WRZDUG�IDQGRP�DQG�IDQILF�VHHPV�WR�KDYH�EHFRPH�D�ELW�OHVV�LGHDOLVWLF��KH�
ODWHU�ZURWH�

Last month a stranger in new Jersey asked permission to use the kzinti in his 
IDQ]LQH�� �)DQ]LQHV�� IDQ� PDJD]LQHV�� H[LVW� VWULFWO\� IRU� UHFUHDWLRQ��� *DU\�:HOOV�
>WKH�VWUDQJHU�LQ�1HZ�-HUVH\@�ZDQWHG�QRWKLQJ�RI�.QRZQ�6SDFH��MXVW�WKH�N]LQWL��
embedded in a Star trek background.

,�ZURWH��,�KHUHE\�UHIXVH�\RX�SHUPLVVLRQ�WR�XVH�WKH�N]LQWL�LQ�DQ\�OLWHUDU\�SURSHUW\��
7KH�ODVW�JX\�ZKR�GLG�WKDW�LQYROYHG�WKH�N]LQWL�LQ�D�VDGRPDVRFKLVWLF�KRPRVH[XDO�

�� �LaRRy niven, the RingwoRLd engineeRS YLL±YLLL��������
7  L. FRank BaUM, Prologue to the patchwoRk giRL oF oZ���±����������
8  L. FRank BaUM, the wondeRFUL wiZaRd oF oZ �������
9  niven, RingwoRLd, supra�QRWH����6ODVKGRW��Ladies and Gentlemen, Dr. Larry Niven, 

KWWS���LQWHUYLHZV�VODVKGRW�RUJ�DUWLFOH�SO"VLG ���������������	PRGH WKUHDG	WLG ���	W
LG �����0DUFK�����������>KHUHLQDIWHU�1LYHQ�6ODVKGRW�,QWHUYLHZ@�

10 LaRRy niven, the patchwoRk giRL��������
11 LaRRy niven & JeRRy poURneLLe, inFeRno� �1HZ� <RUN�� 3RFNHW� %RRNV� �������

LaRRy niven, RainBow MaRS (1HZ�<RUN��7RU�%RRNV� 1999). 
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Fan Fiction and Copyright��

gangbang, badly, and published it on a computer network. A friend alerted me, 
DQG�ZH�VSRNH�WKH�PDJLF�ZRUG�DQG�IULJKWHQHG�KLP�DZD\���Lawsuit.) I’m still a 
little twitchy on the subject, so don’t take any of this too personally …

:HOOV� SHUVLVWHG�� +H� VHQW� PH� WKH� )OHHW� ELR� IRU� KLV� N]LQ�� D� FUHZPDQ�
DERDUG� D� IHGHUDWLRQ� EDWWOHZDJRQ�� +H¶V� JRW� KLV� IRUPDW� ZHOO� ZRUNHG� RXW��
,W� ZRXOG� KDYH� EHHQ� IXQ� WR� VHH� ZKDW� KH� PLJKW� GR� ZLWK� LW�� EXW� ,¶P� JRLQJ�
WR� UHIXVH� KLP� DQ\ZD\�� ,� GRQ¶W� ZDQW� WKH� SOD\JURXQG� JHWWLQJ� WRR� FURZGHG� 
,�KRSH�WKH�QHWZRUN�EDQGLW�GRHVQ¶W�WXUQ�XS�DJDLQ�12

$W� WKH� WLPH� VODVK�¿FWLRQ�ZDV�QRW� D� FRPSOHWHO\�QHZ�SKHQRPHQRQ��EXW� WKH�ZLGH�
UHDFK�LW�FRXOG�DWWDLQ�YLD�WKH�,QWHUQHW��DW�WKH�WLPH��WKURXJK�8VHQHW�QHZVJURXSV��ZDV��
7KLV�PD\�KDYH�EHHQ�1LYHQ¶V�¿UVW�HQFRXQWHU�ZLWK�VODVK�EDVHG�RQ�KLV�RZQ�ZRUN��DQG�
KH�PD\�KDYH�EHHQ�RQH�RI�WKH�¿UVW�DXWKRUV�WR�KDYH�WKLV�H[SHULHQFH�

1LYHQ¶V�UHDFWLRQ�VKRZV�DQ�DZDUHQHVV�RI�WKH�GDPDJH�WR�KLV�UHODWLRQVKLS�ZLWK�
the fans; he seems distressed at the thought of having to expel the other kids from 
KLV�³SOD\JURXQG�´�'RLQJ�VR�PD\�QRW�KDYH�VHUYHG�KLP�ZHOO��DQRWKHU�SKHQRPHQRQ�
that was not yet fully understood was the power of the internet to disseminate 
information and allow anyone and everyone to express an opinion. niven was, and 
VWLOO�RFFDVLRQDOO\�LV��PRFNHG�RQOLQH�E\�IDQV��VRPHWLPHV�YLFLRXVO\�

Larry niven actually had his lawyers send a cease-and-desist letter to the author 
�(OI�6WHUQEHUJ��IRU�XVLQJ�KLV�IXUU\�VDSLHQW�IHOLQRLG�DOLHQV��WKLQN�ELSHGDO�WLJHUV���
WKH�.]LQWL��1RZ�WKH\¶UH�FDOOHG�)HOLQ]L��1LYHQ�ODPEDVWHG�(OI�IRU�EDG�ZULWLQJ��EXW�
the Journal Entries are a godzillion times better than the crap niven is cranking 
out these days. Keep counting your money, Larry; at least Elf still has a soul.��

2WKHU� IDQV�ZHUH� OHVV� YHQRPRXV�� EXW� VWLOO� VHHPHG� WR� ORRN� DVNDQFH�� ³2QH�RI� WKH�
PRUH�LQIDPRXV�LQFLGHQWV�LV�/DUU\�1LYHQ�VHQGLQJ�D�µFHDVH�DQG�GHVLVW¶�OHWWHU�WR�(OI�
6WHUQEHUJ�RYHU�WKH�HURWLF�IDQILF�µ7KH�2QO\�)DLU�*DPH�¶�7KHUH�ZDV�QR�OHJDO�DFWLRQ�
EH\RQG�WKDW��EXW�1LYHQ�VWLOO�JHWV�QHHGOHG�DERXW�LW�RFFDVLRQDOO\�´14

1LYHQ¶V�KRSH�WKDW�WKH�³EDQGLW´�ZRXOG�QRW�WXUQ�XS�DJDLQ�ZDV�QRW�WR�EH�UHDOL]HG��
HLWKHU��$SSDUHQWO\�LQ�UHVSRQVH�WR�1LYHQ¶V�PHQWLRQ�RI�WKH�LQFLGHQW�LQ�SULQW��6WHUQEHUJ�
SRVWHG�DQ�H[SOLFLW�VODVK�VWRU\��³7KH�2QO\�)DLU�*DPH�´�FODLPLQJ�WKDW�WKH�VWRU\�ZDV�D�
parody protected under Campbell.15 

12 LaRRy niven, Introduction to Man-kZin waRS iv��/DUU\�1LYHQ��HG����������³7KH�
ODVW�JX\�ZKR�GLG�WKDW´�DQG�³WKH�QHWZRUN�EDQGLW´�DUH��SUHVXPDEO\��6WHUQEHUJ�

��� 5RQ¶V�/LQNV�3DJH��KWWS���URQ�OXGLVP�RUJ�OLQNV�KWPO��ODVW�YLVLWHG�$XJXVW�����������
14 posting of darrin bright to :HEVQDUN��3URWHFWLQJ�*QRPLVK�+DELWDW�6LQFH�����, 

$XJXVW�����������ZZZ�ZHEVQDUN�FRP�DUFKLYHV���������DOVRBWKHUHVBDBJ�KWPO�
15 Elf Sternberg, The Only Fair Game�� ZZZ�SHQGRUZULJKW�FRP�RWKHU�KWPO�7KHB

2QO\B)DLUB*DPH�KWPO��ODVW�YLVLWHG�$XJXVW������������Campbell v. $FXII�5RVH�0XVLF��,QF�, 
����8�6�������������

Schwabach (978-0-7546-7903-5).indb   96 5/11/2011   3:04:12 PM

Page 104 of 330



Pro
of C

opy 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

7KUHH�,QWHUHVWV�RI�WKH�$XWKRU�LQ�&RQÀLFW�ZLWK�)DQ¿F 97

7ZHOYH�\HDUV�DIWHU�GHQRXQFLQJ�6WHUQEHUJ¶V�VODVK�LQ�SULQW��1LYHQ�FODLPHG�QRW�
WR� UHPHPEHU� LW�� WKRXJK� WKH� TXHVWLRQ� DVVXPHG� WKDW� ³7KH�2QO\� )DLU�*DPH´�ZDV�
WKH�RULJLQDO�VWRU\�WR�ZKLFK�1LYHQ�REMHFWHG��ZKLFK�PD\�KDYH�FRQIXVHG�WKH�LVVXH��� 
+RZHYHU��LW�LV�QRW�HQWLUHO\�FOHDU�ZKHWKHU�³7KH�2QO\�)DLU�*DPH´�ZDV�LQ�IDFW�WKDW�
RULJLQDO�VWRU\��6WHUQEHUJ�GHVFULEHV�LW�DV�³WKH�LQIDPRXV�VWRU\�WKDW�SLVVHG�RII�/DUU\�
1LYHQ�DQG�VWDUWHG�PH�GRZQ�WKH�FDUHHU�RI�LQIDP\�´17 but he also says he rewrote the 
RULJLQDO�VWRULHV�WR�

UHPRYH>H@�DQ\WKLQJ�DERXW�.QZQ�6SFH�«�$QG�/DUU\�VDLG�KH¶G�GURS�WKH�PDWWHU��
+H�GLGQ¶W��,W�VKRZHG�XS�DJDLQ��LQ�>0DQ�.]LQ�:DUV�,9]. i understand the point 
KH�ZDV�DGGUHVVLQJ�LQ�0.:���EXW�UDWKHU�WKDQ�MXVW�VD\��³1R��LW¶V�P\�ZRUN�´�KH�
GUDJJHG�WKH�LQFLGHQW� LQ��,�GHFLGHG�WR�KDYH�RQH�ODVW� ODXJK��DQG�ZURWH�RQH�¿QDO�
VWRU\��ZKLFK�LV�DEVROXWHO\�D�SDURG\�RI�1LYHQ¶V�XQLYHUVH²³7KH�2QO\�)DLU�*DPH�´�
ZKLFK�LV�DOVR�RQ�P\�KRPH�SDJH�DQG�ZKLFK�LV�SURWHFWHG�XQGHU�86�ODZ��VHH��7KH�
(VWDWH�RI�5R\�2UELVRQ�YV��7ZR�/LYH�&UHZ��18

+H�DQVZHUV�WKH�TXHVWLRQ�³,V�LW�WUXH�WKDW�/DUU\�1LYHQ�KDWHV�\RX"´�ZLWK�

<HV��LW¶V�WUXH��7KH�VWRU\�WKDW�DURXVHG�KLV�LUH�QR�ORQJHU�H[LVWV��DV�,�GHOHWHG�LW�DQG�DOO�
references to it a long, long time ago, but every once in a while i see it reposted. 
(YHQ�WKRXJK�,�KDYH�VHSDUDWHG�P\VHOI�IURP�WKH�VWRU\�D�/21*�WLPH�DJR��LW¶V�KDUG�
WR�NLOO�VRPHWKLQJ�RQFH�LW¶V�EHHQ�UHOHDVHG�RQWR�WKHތ�QHW�����19

��� 1LYHQ�6ODVKGRW�,QWHUYLHZ��WKH�TXHVWLRQHU�LGHQWL¿HG�³7KH�2QO\�)DLU�*DPH´�DV�WKH�
VWRU\�JLYLQJ�ULVH� WR� WKH�FHDVH�DQG�GHVLVW� OHWWHU�DQG�1LYHQ�PD\�KDYH�EHHQ�FRQIXVHG���6HH�
3RVWLQJ�RI�/LRQ0DJH�WR�6ODVKGRW��KWWS���LQWHUYLHZV�VODVKGRW�RUJ�DUWLFOH�SO"VLG �����������
����	PRGH WKUHDG	WLG ���	WLG �����ODVW�YLVLWHG�$XJXVW������������³:KDW¶V�LQWHUHVWLQJ��
WKRXJK��LV�WKDW�(OI�FODLPV�µ7KH�2QO\�)DLU�*DPH¶�LV�WKH�RULJLQDO�VWRU\�ZKHUH�KH�UDQ�DIRXO�
RI�1LYHQ��,�VHHP�WR�UHFDOO�DQ�HDUOLHU�ZRUN�RI�(OI¶V�WKDW�PHQWLRQHG�.]LQWL��ZKLFK�ZDV�ODWHU�
edited so that the one Kzin character was changed to some sort of anthropomorphic tiger. 
�7KHUH�KDYH�WR�EH�VRPH�HDUO\�DUFKLYHV�RI�WKH�8VHQHW�SRVWV�WKDW�FRQWDLQ�WKH�RULJLQDO�YHUVLRQ�
RI�WKH�VWRU\���,�UHPHPEHU�1LYHQ¶V�HGLWRULDO�LQ�RQH�RI�WKH�0DQ�.]LQ�:DUV�ERRNV��ZKHUH�KH�
EODVWV�(OI��WKRXJK�QRW�E\�QDPH��IRU�ZULWLQJ�D�UDWKHU�EDG�VWRU\�LQYROYLQJ�D�µVDGRPDVRFKLVWLF�
KRPRVH[XDO� JDQJ�EDQJ�¶� ,¶OO� QHYHU� IRUJHW� WKDW� OLQH��$Q\ZD\�� ,� DVVXPHG� WKDW�1LYHQ�ZDV�
VSHDNLQJ�DERXW�WKLV�RWKHU��HDUOLHU�VWRU\��DQG�KDG�QR�LGHD�µ7KH�2QO\�)DLU�*DPH¶�HYHQ�H[LVWHG�
XQWLO�WRGD\�´��0DUFK����������������3�0���

17 0LD¶V� ,QGH[� RI� $QWKUR� 6WRULHV�� (OI� 6WHUQEHUJ�� ZZZ�IXUU\�GH�PLDYLU�VWRULHV�
VWHUQEHUJBHOI�KWPO��ODVW�YLVLWHG�0D\�����������

��� 3RVWLQJ� RI� (OI� 6WHUQEHUJ� WR� ³:KDW� HYHU� KDSSHQHG� WR� 1LYHQ¶V� .QRZQ� 6SDFH"´�
KWWS���JURXSV�JRRJOH�FRP�JURXS�UHF�DUWV�VI�ZULWWHQ�EURZVHBWKUHDG�WKUHDG������F��H���
HH����HDGI����F�H��GG"��HDGI����F�H��GG� �'HFHPEHU� ���� ������ ����� (67��� WKH� FDVH�
referred to is apparently Campbell.

19 Elf Sternberg, The Journal Entries FAQ��KWWS���HYHU\WKLQJ��FRP�H�QRGH�WKH����
�-RXUQDO�����(QWULHV�����)$4��ODVW�YLVLWHG�$XJXVW�����������
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,I�WKHUH�ZDV�QR�HFRQRPLF�KDUP��ZK\�ZDV�1LYHQ�VR�XSVHW"

7KHUH� VHHPV� WR� EH� DQ� LPSOLHG� YDOXH� MXGJPHQW� LQ� 1LYHQ¶V� XVH� RI� WKH� ZRUGV�
³VDGRPDVRFKLVWLF�KRPRVH[XDO�JDQJEDQJ�´�PDNLQJ�LW�HDV\�WR�GLVPLVV�KLV�DSSDUHQW�
dismay as simple homophobia, and some have done so.20�7KH�DFWXDO�REMHFWLRQ�LV�
PRUH�FRPSOH[��WKRXJK��1LYHQ�FRPSODLQHG�WKDW�³>W@KH�EDQGLW¶V�N]LQ�ZDV�ULGLFXORXV�´�
/DWHU�KH�HODERUDWHG��³,�GRQ¶W�EX\�LWV�SUHPLVH��$Q�ROGHU�VSHFLHV�ZRQ¶W�KDYH�KXPDQ�
YHUVDWLOLW\�LQ�VH[��VH[XDO�UHVSRQVHV�ZLOO�EH�DOO�KDUG�ZLUHG�´21

he seemed unconcerned about possible economic harm from the work; 
DOWKRXJK� FODLPLQJ� WKDW� WKH� VWRU\� ³GRHV� >YLRODWH� FRS\ULJKW@�� RI� FRXUVH�´� KH� DOVR�
REVHUYHG�ZU\O\�WKDW�³,�QRWLFH�WKH�µGHVLVW¶�KDG�QR�HIIHFW�´22 What seemed to upset 
KLP�WKH�PRVW�ZDV�WKDW�WKH�N]LQ�LQ�6WHUQEHUJ¶V�VWRULHV�GLG�QRW�FRQIRUP�WR�WKH�GHWDLOHG�
biological and behavioral rules that he must have used considerable imagination 
and originality to create. the kzinti, as niven has imagined and created them, are 
not human, and to make them act like humans is to disregard their basic nature. 
in copyright terms, this is closer to the assertion of a moral right than to any right 
UHFRJQL]HG�LQ�8�6��ODZ��,W�PLJKW�FRQFHLYDEO\�PDNH�VHQVH�LQ�WUDGHPDUN�WHUPV��WKH�
FRLQHG�ZRUG�³N]LQ�´�XVHG�LQ�1LYHQ¶V�OLFHQVHG�IDQILF�VHULHV��WKH�0DQ�.]LQ�:DUV��
LGHQWL¿HV� WKRVH� VWRULHV�DV�ZRUNV�PDGH�RU�DXWKRUL]HG�E\�1LYHQ�� DOWKRXJK� LW� DOVR�
LGHQWL¿HV�WKH�VSHFLHV���VDYH�WKDW�6WHUQEHUJ¶V�ZRUN�LV�QRW�D�FRPPHUFLDO�XVH���

7KH� 1LYHQ�6WHUQEHUJ� GLVSXWH� KLJKOLJKWV� WKH� JDS� EHWZHHQ� WKH� H[SHFWDWLRQV�
of content creators and the rights actually provided by U.S. law. Sternberg is as 
FRQIXVHG�DV�1LYHQ��LI�QRW�PRUH�VR��VD\LQJ��³1LYHQ��DWWHPSWLQJ�WR�OLYH�RII�WKH�VZHDW�
RI�KLV�RZQ�EURZ��GRHV�KDYH� WKH� ULJKW� WR�FRQWURO�KRZ�KLV�ZRUN� LV�XVHG�´�1LYHQ��
OLNH�DOO�DXWKRUV��KDV�D�ULJKW��DOEHLW�QRW�DQ�XQOLPLWHG�ULJKW��WR�FRQWURO�WKH�SURGXFWV�
RI� KLV� FUHDWLYLW\²RULJLQDO� ZRUNV� RI� DXWKRUVKLS� ¿[HG� LQ� D� WDQJLEOH� PHGLXP� RI�

��� 6HH��IRU�H[DPSOH��3RVWLQJ�RI�/HVOLH�5���0HPEHU���������WR�7KH�1LFH��6XSHUPHJDWRSLD�
IRUXP�� KWWS���QLFH�SXUUVLD�FRP�FJL�ELQ�XOWLPDWHEE�FJL"XEE SULQWBWRSLF�I ���W �������
�-DQXDU\����������������$�0�����6WHUQEHUJ�VD\V�³7KH�2QO\�)DLU�*DPH´�³GLJV�LQWR�/DUU\¶V�
ZHOO�UXPRUHG�DYHUVLRQ�WR�DQ\�VH[XDOLW\�WKDW¶V�HYHQ�D�OLWWOH�ELW�µZHLUG�¶�«�2ND\��VR�/DUU\�
GRHVQ¶W�OLNH�JD\V�RU�OHDWKHUIRON�«�$�ODFN�RI�FUHDWLYLW\�LQ�RQH�GHSDUWPHQW�GRHV�QRW�PDNH�
/DUU\�WDOHQWOHVV��+H¶V�VWLOO�RQH�RI�P\�WRS�¿YH�IDYRULWH�¿FWLRQ�ZULWHUV>�@´�

21 niven Slashdot interview.
22 ibid.
��� %HFDXVH� IDQILF� XVHV� DUH� JHQHUDOO\� QRW� XVHV� LQ� FRPPHUFH�� LVVXHV� RI� WUDGHPDUN�

infringement and dilution are unlikely to arise. there may be exceptions, of course. it is 
PRUH�GLI¿FXOW�WR�VD\�ZKHWKHU�6WHUQEHUJ¶V�XVH�LV�D�XVH�LQ�FRPPHUFH��³7KH�2QO\�)DLU�*DPH´�
LV�RIIHUHG�RQ�6WHUQEHUJ¶V�ZHEVLWH�IRU�IUHH��QRW�IRU�VDOH��7KH�ZHEVLWH�KDV�QHLWKHU�EDQQHU�DGV�
nor pop-ups, although it is possible that some of the links on the site could be sponsored. 
the site does solicit and accept donations through two online payment services, paypal and 
$PD]RQ¶V�+RQRU�6\VWHP��+RZHYHU��LW�DSSHDUV�WR�EH�D�KREE\�VLWH��6HH�JHQHUDOO\ Joseph E. 
Edwards, :KDW�FRQVWLWXWHV�³LQ�FRPPHUFH´�ZLWKLQ�PHDQLQJ�RI���������D��RI�/DQKDP�7UDGH�
0DUN�$FW�����8�6�&�$�������������JLYLQJ�ULJKW�RI�DFWLRQ�IRU�LQIULQJHPHQW�RI�WUDGHPDUN�³LQ�
commerce,” 15 a.L.r. Fed������������	�6XSS��������
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expression—not the products of the sweat of his brow.24 no matter how much 
sweat he expends, without originality there can be no copyright.

Copyrighting an alien species

does niven have a copyright in the kzinti, and did Sternberg infringe upon it? 
copyright protects the expression of an idea; stories and, in some instances, 
FKDUDFWHUV� LQ�D�ZRUN�RI�¿FWLRQ�FDQ�EH�SURWHFWHG�E\�FRS\ULJKW�25�³7KH�2QO\�)DLU�
*DPH´� GRHV� QRW� ERUURZ� LWV� VWRU\� RU� LWV� FKDUDFWHUV� IURP�1LYHQ¶V�ZRUN�� WKRXJK��
WKH�SORW�DQG�WKH�FKDUDFWHUV�DUH�6WHUQEHUJ¶V�FUHDWLRQV��7KH�N]LQWL�DUH�QRW��EXW�WKH\�
DUH�QRW�D�³FKDUDFWHU�´�HLWKHU��DQG�IHOLQH�DOLHQV�DUH�FRPPRQSODFH�LQ�6)�XQLYHUVHV��
despite their coined name, the kzinti are unlikely to be protected by copyright.

English-language fandom is international enough, and cases of this sort are 
rare enough, that it may be instructive to look at the approaches taken in other 
anglophone countries. the copyright treatment of species of imaginary creatures 
in canada and the United Kingdom seems to lead to the same conclusion—that 
D�¿FWLRQDO�DOLHQ�VSHFLHV��WKH�RQO\�NLQG�RI�DOLHQ�VSHFLHV�WKHUH�LV�� LV�QRW�� LQ�LWVHOI��
SURWHFWHG�E\�FRS\ULJKW�� ,Q�ERWK�FRXQWULHV��¿FWLRQDO�VSHFLHV�DQG�DOLHQ�UDFHV�KDYH�
been treated as non-copyrightable story elements. on the theory that there can 
be no copyright in a name or a single word, UK courts have refused to recognize 
FRS\ULJKWV�LQ�WKH�QDPHV�³7HHQDJH�0XWDQW�1LQMD�7XUWOHV�´�RU�³1LQMD�7XUWOHV�´�DQG�
³:RPEOHV�´��� 7KH� 7HHQDJH� 0XWDQW� 1LQMD� 7XUWOHV²/HRQDUGR�� 0LFKHODQJHOR��
donatello, and raphael—are well-known to north american readers of a certain 
age. the Wombles may be more obscure. those who were children in the UK 
in the 1970s will remember them as the environmentally conscious bandicoot-
OLNH�SURWDJRQLVWV�RI�D�VHULHV�RI�FKLOGUHQ¶V�QRYHOV�E\�(OL]DEHWK�%HUHVIRUG�DQG�WKH�
bbc animated television show 7KH�:RPEOHV. as environmentally conscious and 
endearing as they may have been, however, the Wombles, or at least the name of 
WKHLU�VSHFLHV��ZDV�QRW�SURWHFWHG�E\�FRS\ULJKW�

it may be a defect in the law that, having invented the characters known as 
WKH�³:RPEOHV�´�WKH�DXWKRUHVV�KDV�QRW�D�FRPSOHWH�PRQRSRO\�RI�WKH�XVH�RI�WKDW�

24 Feist Publ’ns v. Rural Telephone Serv. Co.������8�6�����������������8�6�&��������
�������

25 See Nichols v. Universal Pictures Corp.�����)��G������������G�&LU���������cert. 
denied������8�6��������������VHH�DOVR�JHQHUDOO\�/HVOLH�$��.XUW]��The Independent Legal 
Lives of Fictional Characters�������:iS. L. rev��������������EXW�VHH�:DUQHU�%URV��3LFWXUHV 
v. Columbia Broad. Sys.������)��G�������WK�&LU���������cert. denied������8�6�������������
�QR�FRS\ULJKW�LQ�¿FWLRQDO�GHWHFWLYH�6DP�6SDGH��

��� Mirage Studios v. &RXQWHU�)HDW� &ORWKLQJ� &R��� /WG�� >����@� )�6�5�� ���� �&K���
�*UDKDP��-����7HHQDJH�0XWDQW�1LQMD�7XUWOHV��RU�1LQMD�7XUWOHV���:RPEOHV��/WG� v. :RPEOH�
Skips, Ltd.�>����@�)�6�5�������&K���:RPEOHV���
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invented word, which she could then assign to the plaintiffs, but such is the law 
and that being so it seems to me i must in fact dismiss this motion.27

$Q\�UHPHG\�ZRXOG�KDYH�WR�OLH�LQ�WRUW��IRU�D�FODLP�RI�³SDVVLQJ�RII�´�DQG�JLYHQ�WKH�
SDUWLFXODU�IDFWV�LW�VHHPHG�XQOLNHO\�DQ\RQH�ZRXOG�EH�PLVOHG�

the Wombles have made their reputation by the fact that they are keen on 
cleaning up Wimbledon common—although the only result of their mythical 
presence on Wimbledon common has been to attract a very large number of 
people looking for them who are not so careful with their refuse as the Wombles 
WKHPVHOYHV�� VR� WKDW� RXU� ODVW� VWDWH� �VSHDNLQJ� DV� D� UHVLGHQW� RI�:LPEOHGRQ�� LV�
VRPHZKDW�ZRUVH�WKDQ�RXU�¿UVW��%XW�WKDW�LV�QHLWKHU�KHUH�QRU�WKHUH�

[defendant] provides these modern devices known as skips which litter the 
streets for the purpose of having rubbish and debris from demolished and repaired 
buildings put into them. thinking of a name that might be used for the company 
one of the founders of the company chose—and chose quite deliberately because 
³:RPEOHV´�KDG�WKH�FRQQHFWLRQ�ZLWK�FOHDQLQJ�XS�,�KDYH�DOUHDG\�PHQWLRQHG²WKH�
ZRUG�³:RPEOHV�´�DQG�VR�WKH�QDPH�³:RPEOHV�6NLSV�/LPLWHG´�ZDV�FKRVHQ�

the present action is an action claiming in substance that the defendant 
FRPSDQ\��E\�XVLQJ�WKH�ZRUG�³:RPEOHV´�LQ�FRQQHFWLRQ�ZLWK�LWV�QDPH�DQG�DOVR�LQ�
FRQQHFWLRQ�ZLWK�LWV�VNLSV��EHFDXVH�³:RPEOHV´�LV�SDLQWHG�LQ�YHU\�ODUJH�FKDUDFWHUV�
LQGHHG�RQ�LWV�VNLSV�DQG�XQGHUQHDWK�WKDW��LQ�VPDOOHU�OHWWHUV��MXVW�³6NLSV�/LPLWHG´��
is in fact committing the tort of passing off.

it seems to me that where what is alleged is that one person is passing off his 
goods or his business—and here it would be the business—as the business of 
VRPHERG\�HOVH��WKHUH�PXVW�EH�D�FRPPRQ�¿HOG�RI�DFWLYLW\�

*   *   *

,�UHJUHW�WR�VD\�WKDW�LQ�P\�RSLQLRQ�WKHUH�LV�QR�VXFK�FRPPRQ�¿HOG�RI�DFWLYLW\��:KDW�
the plaintiff is doing is to license people to use some of the copyright material 
comprised in and surrounding the Wombles. that in most cases, if indeed not 
in all of them, involves the use of a picture of one of the Wombles, whether 
it be a picture of great Uncle bulgaria, tobermory, or one of the other well-
known Wombles. but there is no such similar picture on any of the skips. indeed 
Mr. robin Jacob, appearing for the defendant, protested that he was the only 
real Womble because he was the only person really carrying on the business of 
FOHDULQJ�XS�UXEELVK��DQG�LW�PD\�EH�WKDW�KHUHDIWHU�WKH�GHIHQGDQW�FRPSDQ\¶V�VNLSV�
will be illustrated accordingly. i have nothing to do with that at all.

27 :RPEOHV��/WG� [1975] F.S.r. at 491.
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it seems to me that the only conceivable ground for suggesting any business 
connection between the plaintiff and the defendant is that the characters, albeit 
mythical, are characters who clean up premises, but i do not think that anybody 
VHHLQJ� D� ³:RPEOH´� VNLS�� DOEHLW� LQ� WKH� URDG�� DOEHLW� RQ� RQH� RI� WKH� GHIHQGDQW¶V�
lorries, would think that there really was any connection between that and any 
business carried on by the plaintiff.28

Justice Walton, the author of the opinion, is obviously having fun with his 
:RPEOHV�� %XW� KLV� SRLQW� LV� FOHDU�� ZKLOH� DQ� LQGLYLGXDO� :RPEOH� �*UHDW� 8QFOH�
%XOJDULD��VD\��PLJKW�EH�SURWHFWHG�E\�FRS\ULJKW��DQ�LVVXH�QRW�EHIRUH�WKH�FRXUW��EXW�
RQH�ZH�KDYH�DOUHDG\�H[SORUHG�LQ�VRPH�GHWDLO���WKH�QDPH�³:RPEOH´�LV�QRW��,Q�WKH�
ZRUGV�RI�FRPPHQWDWRU�)UDQFLV�0��1HYLQV��-U���³,W�LV�XQLYHUVDOO\�UHFRJQL]HG�WKDW�
SURWHFWLRQ�IRU�D�FKDUDFWHU¶V�QDPH�LV�QRW�DYDLODEOH� LQ�FRS\ULJKW� ODZ�DQG�PXVW�EH�
VRXJKW�HOVHZKHUH��SULPDULO\�LQ�WKH�ODZ�RI�WUDGHPDUN�DQG�XQIDLU�FRPSHWLWLRQ�´29

%\� WKH�VDPH�UHDVRQLQJ� WKH� IRXU�7HHQDJH�0XWDQW�1LQMD�7XUWOHV�PD\�HDFK�EH�
protected as characters, but the name and perhaps the concept of teenage Mutant 
1LQMD�7XUWOHV� �RU��DV� WKH\�ZHUH�RULJLQDOO\�PDUNHWHG� LQ� WKH�8.��7HHQDJH�0XWDQW�
hero turtles����DUH�QRW��$�VPDOO�FORWKLQJ�PDQXIDFWXUHU�PLJKW�HYHQ�FUHDWH�D� OLQH�
RI�FORWKLQJ�DLPHG�DW�FDVKLQJ�LQ�RQ�WKH�SRSXODULW\�1LQMD��RU�+HUR��7XUWOHV�ZLWKRXW�
violating copyright, where the turtles

were humanoid to the extent that they were moving on what would in an ordinary 
WXUWOH�EH�WKH�KLQG�OHJV��WKH\�ZHUH�PXVFXODU�LQ�KXPDQ�WHUPV��WKHUH�ZHUH�IRXU�RI�
WKHP��EXW�WKH\�GLGQ¶W�HQMR\�WKH�DUWLVWLF�QDPHV�RI�WKH�SODLQWLII¶V�WXUWOHV��WKH\�ZHUH�
renamed trevor, Jake, tony and i think, totty. they wore coloured headgear 
in the form of caps, and on occasion bandanas, but not as masks. they had 
coloured pads on their knees and arms. in one of the designs, on a shop front one 
FDQ�GHWHFW�WKH�ZRUGV��³==$�´�WKH�LQIHUHQFH�EHLQJ�IDLUO\�FOHDU�WKDW�WKRVH�OHWWHUV�
LQGLFDWH�WKH�HQG�RI�WKH�ZRUG�³SL]]D�´�ZKLFK�>LW@�ZLOO�EH�UHPHPEHUHG�LV�WKH�RQH�
ZHDNQHVV�RI�WKH�1LQMD�7XUWOH��7KH\�DUH�DJJUHVVLYH��WKRXJK�QRW�FDUU\LQJ�ZHDSRQV��
WKHLU�DJJUHVVLRQ�EHLQJ�GLUHFWHG�PRUH�WR�WKH�VSRUWLQJ�¿HOG�WKDQ�WKH�EDWWOH¿HOG��2Q�
WKH� WKUHH�7�VKLUWV� WKDW� ,�KDYH� LQ�IURQW�RI�PH�� WKRXJK�QRW� LQ� WKH�GHVLJQV�«�WKH�

��� ,ELG���DW����±���
29 Francis M. nevins, Jr., Copyright + Character = Catastrophe�����-. copyRight 

Soc’y U.S.a. 303, 304 (1992).
��� 7KH�QDPH�FKDQJH�DSSDUHQWO\� UHVXOWHG� IURP� WKH�%HHE¶V�XQÀDJJLQJ�GHGLFDWLRQ� WR�

PLVXQGHUVWDQGLQJ�RWKHU�FXOWXUHV��³,Q�-DQXDU\�RI�WKLV�\HDU�%%&�7HOHYLVLRQ�VWDUWHG�SXWWLQJ�
out the videos under licence from the plaintiffs, though with this difference. the word 
µ1LQMD¶�LV�DQ�DEEUHYLDWLRQ�RI�µ1LQMLWVX�¶�PHDQLQJ�KLUHG�DVVDVVLQ��7KH�%%&�REMHFWHG�WR�WKH�
violent message involved in that. as a result on the bbc show they were known as teenage 
0XWDQW�+HUR�7XUWOHV�´�Mirage Studios v. &RXQWHU�)HDW�&ORWKLQJ�&R���/WG� [1991] F.S.r. 
����������&K����7KH�FRXUW�LV�LQFRUUHFW�DERXW�WKH�XVDJH��DW�OHDVW��QLQMLWVX�RU�QLQMXWVX��ᗽ㺃��LV�
D�PDUWLDO�DUW��QRW�D�SHUVRQ��DQG�D�QLQMD�LV�D�SUDFWLWLRQHU��QRW�DQ�DEEUHYLDWLRQ��WKHUHRI�
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ZRUGV�³1LQMD�7XUWOH´�DSSHDU�RQ�HDFK��2Q�WKH�GHVLJQV��RQ�WKH�ZKROH�WKH�SKUDVH�
XVHG�ZDV�³+HUR�7XUWOHV�´�LI�WKH\�ZHUH�GHVFULEHG�RWKHUZLVH�DW�DOO��+RZHYHU��WKH�
designs produced by Mr. collins and largely reproduced on the t-shirts that i 
KDYH�VHHQ�ZHUH�QRW�H[DFW�FRSLHV�RI� WKH�SODLQWLII¶V�FDULFDWXUH�GUDZLQJV��7R� WKH�
extent that one can tell the difference between one humanoid turtle and another 
they are not identical. the impact that one has is that what Mr. collins has done 
LV� WR� FRS\� WKH� FRQFHSW� RI� WKH�1LQMD�7XUWOH� UDWKHU� WKDQ� WKH� DFWXDO� OLQHV� RI� WKH�
drawings themselves. indeed, there is no question of that having occurred. the 
result is that one has a drawing of humanoid turtles, usually bearing the words 
³1LQMD� 7XUWOHV´� RQ� LW�� FRQYH\LQJ� WKH� LGHD� DQG� FRQFHSW� EHKLQG� WKH� SODLQWLIIV¶�
turtles but not in terms of line reproducing it as a copy.��

,Q�RWKHU�ZRUGV��&ROOLQV¶�7XUWOHV�DUH�DSSDUHQWO\�PHPEHUV�RI� WKH�VDPH�VSHFLHV�DV�
their more famous cousins Leonardo, Michelangelo, donatello, and raphael, but 
DUH�VHSDUDWH�LQGLYLGXDOV�GLVWLQJXLVKDEOH�HYHQ�WR�D�KXPDQ��MXVW�DV�6WHUQEHUJ¶V�N]LQWL�
DUH�VHSDUDWH�LQGLYLGXDOV�ZKR�VKDUH�D�VSHFLHV�ZLWK�1LYHQ¶V�N]LQWL��,Q�WKH�FDVH�RI�WKH�
turtles, who are graphic characters, this apparently skirts the edges of copyright 
LQIULQJHPHQW�

7KH�GLI¿FXOWLHV� VXUURXQGLQJ�DQ\�FODLP�E\� WKH�SODLQWLII�EDVHG� LQ�FRS\ULJKW�DUH�
primarily two. First, there is the rule in copyright that you can have no copyright 
LQ�D�QDPH��DQG�RQ�WKDW�EDVLV�LW�LV�VDLG�WKDW�7HHQDJH�0XWDQW�1LQMD�7XUWOHV��RU�1LQMD�
7XUWOHV��DUH�QDPHV�DQG�QRW�VXEMHFW�WR�DQ\�FRS\ULJKW��7KH�SRLQW�VHHPV�WR�PH�QRW�
altogether easy to say whether a descriptive invented name is to be categorised 
DV�D�QDPH�RU�DV�D�GHVFULSWLRQ��7KH�VHFRQG�DQG�PRUH�IXQGDPHQWDO�GLI¿FXOW\�LQ�
FRS\ULJKW�LV�WKH�VD\LQJ�WKDW�³WKHUH�LV�QR�FRS\ULJKW�LQ�LGHDV�´�)RU�P\VHOI��,�¿QG�LW�
GLI¿FXOW�WR�GHWHUPLQH�ZKDW�WKDW�SKUDVH�PHDQV�LQ�WKH�SUHVHQW�FRQWH[W��$V�,�KDYH�
VDLG��DOWKRXJK�WKHUH�DUH�VLPLODULWLHV�LQ�WKH�JUDSKLF�UHSURGXFWLRQ�RI�WKH�GHIHQGDQWV¶�
SURGXFW� WR� WKRVH� LQ� WKH� SODLQWLIIV¶� SURGXFW�� WKH\� DUH� PDLQO\� UHSURGXFWLRQV� RI�
a concept, of the humanoid turtle of an aggressive nature. but whether that 
permits a claim in copyright or not seems to me to be a very open question; there 
LV�FHUWDLQO\�DQ�DUJXDEOH�FDVH�LQ�FRS\ULJKW��,�ZRXOG�QRW�OLNH�WR�VD\�ZKDW�WKH�¿QDO�
outcome of any case based in copyright would be.��

(YHQ� WKRXJK� &ROOLQV¶� 7XUWOHV� PLJKW� QRW� LQIULQJH� FRS\ULJKW�� WKH\� PLJKW� EH�
DFWLRQDEOH� XQGHU� RWKHU� WKHRULHV²LQ� WKLV� FDVH�� WKH� WRUW� RI� ³SDVVLQJ� RII´� XQGHU�
UK law.���%XW�WKH�1LQMD�7XUWOHV�DQG�WKH�:RPEOHV��XQOLNH�WKH�N]LQWL��DUH�JUDSKLF�
FKDUDFWHUV�� WKH� N]LQWL� DUH� D� SXUHO\� OLWHUDU\� FUHDWLRQ�� �7KH� 6WDU�7UHN� N]LQWL� DUH�
another matter; the episode in which they appeared was authored, though not 
animated, by niven, so he created the Star trek kzinti as well—but those kzinti 

��� Mirage Studios v. &RXQWHU�)HDW�&ORWKLQJ�&R���/WG��>����@�)�6�5����������±����&K���
��� ,ELG���DW�����
��� ,ELG���DW����±����&K���
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are not, strictly speaking, the kzinti at issue in the dispute between niven and 
6WHUQEHUJ�� ,Q� DGGLWLRQ�� 6WHUQEHUJ¶V� GHSLFWLRQ� RI� WKH� N]LQWL�� WKRXJK� SHUKDSV�
³JUDSKLF�´�LV�QRW�JUDSKLF��

7KH�:RPEOHV�DQG�WKH�7HHQDJH�0XWDQW�1LQMD�7XUWOHV��QRQ�KXPDQ�WKRXJK�WKH\�
may be, at least share our planet. but in canada an extraterrestrial alien species 
has been found to skate on equally thin copyright ice. the canadian court treated 
the Ewoks of Return of the Jedi �DQG�HOVHZKHUH�LQ�WKH�6WDU�:DUV�XQLYHUVH��DV�D�
³FKDUDFWHU�´�XVLQJ�WKH�³VXI¿FLHQWO\�GHOLQHDWHG´�Nichols test. Under the heading 
³7KH�(ZRN�FKDUDFWHU�LQ�WKH�VFULSW��D�PDWWHU�IRU�FRS\ULJKW"´�WKH�FRXUW�VWDWHG�

���� ,Q� HVVHQFH� WKH� FRUH� RI� WKH� SODLQWLII¶V� DUJXPHQW� LV� WKDW� WKH� (ZRN� DQG� LWV�
characteristics as developed in the script was copied without authorization by 
the defendants.
����7KH�QDPH�(ZRN�DSSHDUV�PRUH�WKDQ�IRUW\�WLPHV�LQ�>3ODLQWLII�3UHVWRQ¶V@�VFULSW�
6SDFH�3HWV��DV�HDUOLHU�QRWHG�LW�LV�QRW�KHDUG�LQ�WKH�¿OP�DQG�LW�DSSHDUV�RQO\�DW�WKH�
end with the printed list of credits to players and others.
72. While generally there cannot be copyright in a mere name where the name 
LGHQWL¿HV�D�ZHOO�NQRZQ�FKDUDFWHU�FRS\ULJKW�LQ�WKH�QDPH�DQG�DVVRFLDWHG�FKDUDFWHU�
may be recognized.��

6R� WKH� QDPH� ³(ZRN´� DORQH� FDQQRW� EH� FRS\ULJKWHG�� EXW� LI� XVHG� DV� WKH� QDPH�RI�
D� VXI¿FLHQWO\�GHOLQHDWHG�³FKDUDFWHU´�RU�� LQ� WKLV�FDVH��H[WUDWHUUHVWULDO� VSHFLHV�� WKH�
HQWLUH�VSHFLHV�PD\�EH�FRS\ULJKWHG��DOWKRXJK�WKH�EDU�VHHPV�WR�EH�VHW�IDLUO\�KLJK�

)RU�VXFK�UHFRJQLWLRQ�LW�LV�VDLG�WKH�FKDUDFWHU�PXVW�EH�VXI¿FLHQWO\�FOHDUO\�GHOLQHDWHG�
LQ�WKH�ZRUN�VXEMHFW�WR�FRS\ULJKW�WKDW�LW�EHFRPH�ZLGHO\�NQRZQ�DQG�UHFRJQL]HG��
,Q�WKH�ZRUGV�RI�/HDUQHG�+DQG�-��³«�WKH�OHVV�GHYHORSHG�WKH�FKDUDFWHUV��WKH�OHVV�
they can be copyrighted; that is the penalty an author must bear for marking 
WKHP�WRR�LQGLVWLQFWO\´�
����,I�ZH�UHYLHZ�WKH�FKDUDFWHU�RI�WKH�(ZRN�DV�GHYHORSHG�LQ�WKH�VFULSW�6SDFH�3HWV�
ZH�NQRZ�WKDW�(ZRNV�DUH�GHVFULEHG�LQ�WKH�IROORZLQJ�WHUPV�
x� they are shorter than olaks who stand a mere three feet tall;
x� like olaks they are ape like and bipedestrian, apparently with hands;
x� their hair is darker and longer than the short haired olaks who have light 

brown hair;
x� they have a face like a panda, with large white patches beneath their eyes and 

dark faces;
x� they are more warlike than olaks and dress in heavier armour, of tree bark 

with skirt styled lower halves in pieces linked by tough vines, and they wear 
helmets of wood or hollowed skulls of larger animals;

��� Preston v. ��WK�&HQWXU\�)R[�&DQDGD��/WG������&�3�5����G�������)HG��7�'���������
aff’d�����&�3�5����G�������)HG��&W��������
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x� the Ewok chieftain has thinning hair hanging in long strings, is carried in a 
sedan chair, and wears a wardrobe like other Ewoks except that he also wears 
a metal crown;

x� they have been at war for years against the olaks, they use spears, a spinner 
type weapon thrown by hand and made from round pieces of wood with 
spikes sticking out around the edge, a large crossbow affair that takes several 
(ZRNV�WR�ORDG�DQG�¿UH��DQG�VOLQJV��ZLWK�ZKLFK�WKH\�DUH�YHU\�DFFXUDWH�

x� like olaks, they live high off the ground in thatched houses slung between 
monstrous trees and access to these is by vines knotted for climbing, the 
KRXVHV�DUH�MRLQHG�E\�SODWIRUPV�RI�WUHH�OLPEV��EDUN�DQG�YLQHV��DQG�OLNH�2ODNV�
they are very agile in their habitat;

x� they speak the same basic language as the olaks in a high, squeaky kind 
RI� GLDORJXH� WKDW��ZKHQ� SDVVHG� WKURXJK� WKH� ODQJXDJH� LQWHUSUHWHU� �/DQJUHDG��
comes out sounding similar to the voices used by david Seville of chipmonk 
[sic] fame which permits them to be understood by the human characters in 
the script and by the audience;

x� they use a net trap made of vines which drops to trap intended quarry; in 
WKH�RQH�VFHQH�ZKHUH� WKHLU�ZHDSRQV�DUH�XVHG�WKH\�\HOO�DQG�³ZRRS´��UXVKLQJ�
forward waving spears and whirling slings over their heads; in their habitat 
they swing by vines from one branch to another, while female Ewoks use the 
EULGJHV��WKH\�EHDW�GUXPV�DQG�WKH\�XVH�¿UH��DQG

x� they appear to have many human characteristics, as do the olaks.

7KHVH� (ZRNV� DUH� LGHQWL¿DEO\� WKH� (ZRNV� RI�Return of the Jedi. they are also, 
DOWKRXJK�QHLWKHU�WKH�MXGJH�QRU�WKH�SDUWLHV�PHQWLRQV�LW��WKH�)X]]LHV�RI�WKH�ODWH�+��
%HDP�3LSHU¶V�QRYHOV�/LWWOH�)X]]\, 7KH�2WKHU�+XPDQ�5DFH, and the posthumously 
published )X]]LHV�DQG�2WKHU�3HRSOH.����7KH�WKLUG�RI�WKHVH�ZDV�SXEOLVKHG�DIWHU�WKH�
release of Return of the Jedi�DQG�WKXV�FRXOG�QRW�KDYH� LQÀXHQFHG�HLWKHU� WKH�¿OP�
RU� 3UHVWRQ¶V� VFULSW�� EXW� WKH� FKDUDFWHU� DQG� FKDUDFWHULVWLFV� RI� 3LSHU¶V� DOLHQV�ZHUH�
ZHOO�HVWDEOLVKHG�LQ�WKH�¿UVW�WZR�ERRNV���7KH�FRYHU�RI�WKH������HGLWLRQ�RI�)X]]\�
Sapiens��WKH�UHLVVXH�WLWOH�RI�7KH�2WKHU�+XPDQ�5DFH� shows a scene that could have 
FRPH�VWUDLJKW�IURP�(QGRU��WLQ\�(ZRN�OLNH�DOLHQV�FDUU\LQJ�SULPLWLYH�ZHDSRQV�KLGH�
behind the stump of a giant tree, watching two humans in futuristic garb carrying 
weapons and instruments indicating advanced technology.

3LSHU�DVLGH��3UHVWRQ¶V�(ZRNV�ZHUH�QRW�VXI¿FLHQWO\�GHOLQHDWHG�WR�HQWLWOH�KLP�WR�
D�FRS\ULJKW�RQ�WKH�VSHFLHV�RU�H[FOXVLYH�XVH�RI�WKH�QDPH�

74. in my view the characteristics set out in the script do not delineate the 
FKDUDFWHU�RI�WKH�(ZRN�VXI¿FLHQWO\�GLVWLQFWO\�WR�ZDUUDQW�UHFRJQLWLRQ�DV�D�FKDUDFWHU�
VXEMHFW�WR�FRS\ULJKW��,QGHHG��LW�LV�GLI¿FXOW�WR�GLVWLQJXLVK�WKHP�IURP�WKH�2ODNV�LQ�
the script, in their general dress, their use of primitive weapons, their habitats 

��� +. BeaM pipeR, LittLe FUZZy (1HZ�<RUN��$YRQ��1962); the otheR hUMan Race 
��������UHSXEOLVKHG�DV�FUZZy SapienS; FUZZieS and otheR peopLe���������
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and their respective roles which are essentially the same. indeed, as suggested 
earlier, the plaintiff preston and experts testifying in support of his case appeared 
WR� KDYH� GLI¿FXOW\� LQ� GLVWLQJXLVKLQJ� EHWZHHQ� WKHP� LQ� WHVWLPRQ\�ZKLFK� LQ� SDUW�
FRPSDUHG�ERWK�SULPLWLYH�VSHFLHV�IURP�WKH�VFULSW�ZLWK�(ZRNV�RI�WKH�¿OP�

:LWKRXW�PHQWLRQLQJ�3LSHU��*HRUJH�/XFDV�JDYH�WKLV�GHULYDWLRQ�RI�WKH�QDPH�(ZRN�

Well it started out i think working with the name Wookiee. it is a moving around 
WKH� OHWWHUV�RI�:RRNLHH�� ,� WRRN� WKH�HQG�RI�:RRNLHH�� WKH�³,(´�RII�:RRNLHH�DQG�
put it at the head, like pig Latin, and then started, when i said it phonetically, it 
sounded like Ewok which is very similar to Miwok which is the indians that sort 
of inhabitated the area where i live and where my studio is. Matter of fact, there 
ZDV�D�0LZRN�YLOODJH�MXVW�RXWVLGH�P\�RI¿FH��6R�,�WKRXJKW�WKDW�ZDV�D�QLFH��QLFH�
VRUW�RI�UHYHUEHUDWLRQ�RI�WKH�LGHD�DQG�HYHQWXDOO\�WRRN�WKH�³,´�DQG�RQH�RI�WKH�³2V´�
out and it was Ewok.��

7KH�REVFXULW\�RI�3UHVWRQ¶V�VFULSW�ZDV�DQRWKHU�SUREOHP��LW�ZDV�/XFDV��QRW�3UHVWRQ��
ZKR� PDGH� (ZRNV� IDPRXV�� �7KLV� SUREOHP� LV� XQOLNHO\� WR� DIIHFW� IDQILF�� DV� LW� LV�
LQKHUHQW� LQ� WKH�QDWXUH�RI� IDQILF� WKDW� WKH�XQGHUO\LQJ�ZRUNV�ZLOO�EH�PRUH� IDPRXV�
WKDQ�WKH�IDQ�ZRUNV��

75. Finally, in this case it cannot be said that the Ewok character as developed 
in the script is widely known by reason of the script in which preston claims 
copyright. From his own evidence, preston indicates that only he and hurry 
would be aware of the contents of the script Space pets, and aside from the 
allegations concerning the defendants, only one other person, a friend with 
whom he spent time in alberta, was shown the script. he did talk about Ewoks 
with others, including the little people he encountered in Los angeles in May 
1982, the artist who prepared his logo design, and a friend through whom he 
made arrangements with two unnamed persons for auction sales of Ewok items 
of clothing. all of these activities together did not make well known the Ewok 
character as developed in the script. the process which made an Ewok well 
known, indeed famous, was the work under supervision of george Lucas and 
/XFDV¿OP� /WG�� LQ� SURGXFWLRQ� RI� WKH� VXFFHVVIXO� ¿OP�� 5HWXUQ� RI� WKH� -HGL�� DQG�
related distribution and promotional activities of the defendants.
���� ,Q� WKHVH� FLUFXPVWDQFHV�� ,� FRQFOXGH� WKDW� WKH� FKDUDFWHU� RI� WKH� (ZRN� DV�
GHYHORSHG�LQ�WKH�VFULSW�6SDFH�3HWV�LV�QRW�LQ�LWVHOI�VXEMHFW�WR�FRS\ULJKW�

if Ewoks described in text are not infringed upon by Ewoks in a motion picture, 
and graphic representations of Wombles are not infringed upon by the name of 
WKHLU�VSHFLHV�DI¿[HG�WR�D�UXEELVK�VNLS��DQG�JUDSKLF�UHSUHVHQWDWLRQV�RI�IRXU�QDPHG�
7HHQDJH�0XWDQW�1LQMD�7XUWOHV�DUH�QRW�LQIULQJHG�XSRQ�E\�JUDSKLF�UHSUHVHQWDWLRQV�

��� Preston�����&�3�5����G�������SDUD������)HG��7�'��������
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RI� IRXU� RWKHU� QDPHG� 7HHQDJH� 0XWDQW� 1LQMD� 7XUWOHV�� LW� VHHPV� XQOLNHO\� WKDW�
1LYHQ¶V�N]LQWL�GHVFULEHG� LQ� WH[W��RU� HYHQ�JUDSKLFDOO\� UHSUHVHQWHG� LQ�D�6WDU�7UHN�
DQLPDWHG� HSLVRGH�� DUH� LQIULQJHG� XSRQ� E\� 6WHUQEHUJ¶V� N]LQWL� GHVFULEHG� LQ� WH[W��
1LYHQ¶V�LQGLYLGXDO�N]LQWL�DUH�DQRWKHU�PDWWHU��1LYHQ�KDV�FUHDWHG�VHYHUDO�LQGLYLGXDO�
FKDUDFWHUV�ZKR�DUH�PHPEHUV�RI�WKH�N]LQ�VSHFLHV��VRPH�RI�ZKRP�PD\�EH�VXI¿FLHQWO\�
GHOLQHDWHG�WR�EH�SURWHFWHG�E\�FRS\ULJKW�LQ�WKHLU�RZQ�ULJKW��6WHUQEHUJ¶V�ZRUN�GRHV�
not use any of these characters, so the question does not arise. but for fans wishing 
WR�ZULWH�D�IDQILF�IHDWXULQJ��VD\��WKH�N]LQ�IURP�1LYHQ¶V�Ringworld VHULHV�NQRZQ�¿UVW�
as Speaker to animals and later as chmee, the use must be transformative in order 
to be protected as fair use.

,V�³7KH�2QO\�)DLU�*DPH´�D�GHULYDWLYH�ZRUN"

Even if the kzinti themselves are not protected by copyright, does their inclusion 
LQ� D� VWRU\� UHQGHU� WKDW� VWRU\� GHULYDWLYH� RI� 1LYHQ¶V� .QRZQ� 6SDFH� VHULHV"� ,I� VR��
6WHUQEHUJ¶V�ZRUN�PD\�DOVR�YLRODWH�FRS\ULJKW�DV�DQ�LPSHUPLVVLEOH�GHULYDWLYH�ZRUN��
$V�QRWHG�� IDQILF� LV�³GHULYDWLYH´� LQ�D� OLWHUDU\�VHQVH�� LI�QRW�QHFHVVDULO\� LQ�D� OHJDO�
sense; it depends upon an appreciation of the original, shared between the author 
DQG�WKH�UHDGHU��IRU�HQMR\PHQW�DQG�RIWHQ�IRU�FRPSUHKHQVLELOLW\��$QG�XQGHU�VHFWLRQ�
�������RI�WKH�&RS\ULJKW�$FW�1LYHQ��DV�WKH�RZQHU�RI�WKH�FRS\ULJKWV�LQ�WKH�.QRZQ�
Space stories, has the right to control works derived from those stories.

7KH�EDU�IRU�¿QGLQJ�D�ZRUN�WR�EH�GHULYDWLYH�LV�VHW�UHODWLYHO\�KLJK��$�WUDQVODWLRQ�
of Ringworld into French�� is a derivative work, as would be an adaptation of the 
story into some other form, such as a musical comedy.�� but a work is not derivative 
unless the amount of copying from the original is substantial.�� SF relies heavily on 
certain tropes, including, inter alia, space travel and feline aliens. the Wikipedia 
HQWU\�IRU�³/LVW�RI�)LFWLRQDO�&DW�/LNH�$OLHQV´�OLVWV����H[DPSOHV��PDQ\��LQFOXGLQJ�
the kzinti, with their own Wikipedia entries.40 the list is ever-changing—the kzinti 
were once the only species to be listed twice, in both their Known Space and Start 
7UHN�LQFDUQDWLRQV��(YHQ�D�FDVXDO�JODQFH�UHYHDOV�WKDW�VRPH�¿FWLRQDO�VSHFLHV²IRU�
H[DPSOH��WKH�&DWPHQ�RI�0DULRQ�=LPPHU�%UDGOH\¶V�Darkover series—are omitted. 
So including feline aliens in his work, while not particularly original, does not 

��� LaRRy niven, L’anneaU-Monde��)DEULFH�/DPLGH\��WUDQV����������
��� 6HH�JHQHUDOO\��IRU�H[DPSOH� Twin Peaks Prods., Inc. v. Publ’ns Int’l, Ltd.������)��G�

�������G�&LU��������
��� /LWFK¿HOG v. Spielberg������)��G��������WK�&LU���������cert. denied, 470 U.S. 1052 

������� �WKH� PHUH� IDFW� WKDW� WKH� PRYLH e.t.: the extRa-teRReStRiaL DQG� SODLQWLII¶V� SOD\�
Lokey FRoM MaLdeMaR are both about aliens stranded on Earth and seeking to return home 
does not make the former derivative of the latter, even though the aliens in both stories have 
VLPLODU�WHOHNLQHWLF�SRZHUV�DQG�WKH�VWRULHV�HQG�VLPLODUO\��

40 Wikipedia, /LVW�RI�)LFWLRQDO�&DW�/LNH�$OLHQV��KWWS���HQ�ZLNLSHGLD�RUJ�ZLNL�/LVWBRIB
¿FWLRQDOBFDW�OLNHBDOLHQV��ODVW�YLVLWHG�0D\�����������$QG�WKH�IHOLQLW\�RI�VRPH�RI�WKH�RWKHUV��
QRWDEO\�WKH�1D¶YL�RI�-DPHV�&DPHURQ¶V�Avatar, is debatable.
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E\� LWVHOI�PDNH�6WHUQEHUJ¶V�ZRUN� GHULYDWLYH� RI�1LYHQ¶V��7KH� IDFW� WKDW� WKH� DOLHQV�
DUH�FDOOHG�³N]LQWL�´�D�ZRUG� LQYHQWHG�E\�1LYHQ��DQG� WKDW� WKH\�DUH� LQWHQGHG� WR�EH�
XQGHUVWRRG�E\�WKH�UHDGHU�DV�1LYHQ¶V�N]LQWL��LV�VWLOO�SUREDEO\�QRW�HQRXJK�WR�UHQGHU�
the work derivative. the kzinti are not a character, but a hypothetical alien species 
WKDW� KDV� DSSHDUHG� LQ� WZR�ZLGHO\�UHFRJQL]HG�EXW� VHSDUDWH�6)�XQLYHUVHV��.QRZQ�
Space and Star trek. they are not so much an expression of an idea as an idea; the 
LQGLYLGXDO�ZRUGV�³N]LQ´�DQG�³N]LQWL´�DUH�QRW��DIWHU�DOO��WKHPVHOYHV�FRS\ULJKWDEOH��
and standing alone they seem too slim a reed to support a claim that all works 
incorporating them are derivative.

,V�³7KH�2QO\�)DLU�*DPH´�SURWHFWHG�DV�IDLU�XVH"

6WHUQEHUJ¶V�XVH�RI�WKH�N]LQWL�LQ�³7KH�2QO\�)DLU�*DPH´�LV��DV�ZH�KDYH�VHHQ��DOPRVW�
FHUWDLQO\�QRW�FRS\ULJKW� LQIULQJHPHQW�� ,QGHHG�� WKH�N]LQWL�DV�D�VSHFLHV��DV�GLVWLQFW�
IURP�LQGLYLGXDO�N]LQWL�FKDUDFWHUV��GR�QRW�DSSHDU�WR�EH�SURWHFWHG�E\�FRS\ULJKW�LQ�WKH�
¿UVW�SODFH��ZKLOH�HYHQ�WKH�XVH�RI�LQGLYLGXDO�FKDUDFWHUV�PD\�EH�SURWHFWHG�DV�IDLU�XVH��
$QG�HYHQ�LI�WKH�N]LQ�VSHFLHV�LV�SURWHFWHG�E\�FRS\ULJKW��6WHUQEHUJ¶V�XVH�PLJKW�EH�
protected by the fair use exception to the exclusive rights of the copyright holder. 
,W�PD\�EH�XVHIXO�WR�UHVWDWH�WKH�IRXU�IDLU�XVH�IDFWRUV�RI�VHFWLRQ�����KHUH�

(1) the purpose and character of the use, including whether such use is of a 
FRPPHUFLDO�QDWXUH�RU�LV�IRU�QRQSUR¿W�HGXFDWLRQDO�SXUSRVHV�
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted 
work as a whole; and
(4) the effect of the use upon the potential market for or value of the copyrighted 
work.41

7KH� ¿UVW� RI� WKHVH� IDFWRUV�� WKH� SXUSRVH� DQG� FKDUDFWHU� RI� 6WHUQEHUJ¶V� XVH�� GRHV�
QRW�VHHP�WR�ZHLJK�DJDLQVW�6WHUQEHUJ��:KLOH�KLV�ZRUN�ZDV�QRW�IRU�WKH�³QRQSUR¿W�
HGXFDWLRQDO� SXUSRVHV´� SDUWLFXODUO\� IDYRUHG� E\� WKH� VWDWXWH�� QHLWKHU� ZDV� LW� ³RI� D�
FRPPHUFLDO�QDWXUH´�DQG�WKXV�LW�ZDV�QRW�SDUWLFXODUO\�GLVIDYRUHG�42 the original kzin 
slash story seems to have been written for the entertainment of Sternberg and other 
IDQV��³7KH�2QO\�)DLU�*DPH´�IRU�WKRVH�VDPH�SXUSRVHV�DQG�IRU�FULWLFLVP�RU�FRPPHQW�
DV�ZHOO��7KLV�GRHV�QRW�PHDQ��RI�FRXUVH��WKDW�LW�VXFFHHGHG��,Q�WKH�ZRUGV�RI�RQH�IDQ�

1RW�WKDW�,�WKLQN�(OI¶V�VWRULHV�DUH�ZRUWK�WKH�HOHFWURQV�ZDVWHG�LQ�WUDQVPLWWLQJ�WKHP��
7KRVH�RI�XV�ROG�HQRXJK�WR�UHPHPEHU�(OI¶V�PDVVLYH�FURVV�SRVWV�RI�KLV�¿FWLRQ�WR�
D�QXPEHU�RI�8VHQHW�QHZVJURXSV� �PDQ\�RI�ZKLFK�ZHUH�� LQ� IDFW�� LQDSSURSULDWH�

��� ���8�6�&���������������
��� ,QGHHG�� ³DGGLQJ� RYHUW� VH[XDOLW\� WR� D�ZRUN� FRXOG� FKDOOHQJH� RXU� LGHDV� DERXW� WKH�

RULJLQDO´�DQG�WKXV�EH�ERWK�FRPPHQWDU\�DQG�WUDQVIRUPDWLRQ��6HH tushnet, My Fair Ladies, 
supra chapter 1, note 14, at 275.
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YHQXHV� IRU� WKLV� VRUW� RI� ZRUN�� ZLOO� UHPHPEHU� WKH� FRPSODLQWV� DERXW� ZDVWHG�
EDQGZLGWK�DQG�VR�IRUWK��$W�OHDVW�QRZ�WKDW�WKLV�MXQN�LV�DOO�DUFKLYHG�RQ�WKH�ZHE��
only people who want to see it can go seek it out, and the rest of us are spared.��

but the quality of the work is not a factor in determining fair use. to include 
TXDOLW\�DV�D�FULWHULRQ�ZRXOG�LQHYLWDEO\�UHTXLUH�WKH�FRXUWV�WR�PDNH�MXGJPHQWV�IRU�
ZKLFK� WKH\� DUH� LOO�TXDOL¿HG�� DQG� LQ� PDQ\� FDVHV� PD\� EH� SXUHO\� VXEMHFWLYH�� ³,W�
would be a dangerous undertaking for persons trained only to the law to constitute 
WKHPVHOYHV�¿QDO�MXGJHV�RI�WKH�ZRUWK�RI�>D�ZRUN@��RXWVLGH�RI�WKH�QDUURZHVW�DQG�PRVW�
REYLRXV�OLPLWV�´44

7KH�WZR�H[WUHPHV�OLVWHG�LQ�6HFWLRQ��������GR�QRW�E\�WKHPVHOYHV�GLVSRVH�RI�WKH�
³SXUSRVH�DQG�FKDUDFWHU´�TXHVWLRQ��

³3XUSRVH´�LQ�IDLU�XVH�DQDO\VLV�LV�QRW�DQ�DOO�RU�QRWKLQJ�PDWWHU��7KH�LVVXH�LV�QRW�
simply whether a challenged work serves one of the non-exclusive purposes 
LGHQWL¿HG�LQ�VHFWLRQ������VXFK�DV�FRPPHQW�RU�FULWLFLVP��EXW�ZKHWKHU�LW�GRHV�VR�
WR�DQ�LQVLJQL¿FDQW�RU�D�VXEVWDQWLDO�H[WHQW��7KH�ZHLJKW�DVFULEHG�WR�WKH�³SXUSRVH´�
IDFWRU�LQYROYHV�D�PRUH�UH¿QHG�DVVHVVPHQW�WKDQ�WKH�LQLWLDO��IDLUO\�HDV\�GHFLVLRQ�
that a work serves a purpose illustrated by the categories listed in section 107.45

³7KH�2QO\�)DLU�*DPH´�WDNHV�D�VWRU\�HOHPHQW�IURP�1LYHQ¶V�ZRUN�DQG�SUHVHQWV�LW�
in a new way, apparently intended to be disconcerting. it seems to be a deliberate 
FKDOOHQJH�WR�1LYHQ¶V�ZRUN��RQ�EDODQFH��WKH�¿UVW�IDFWRU�SUREDEO\�ZHLJKV�VRPHZKDW�
LQ�6WHUQEHUJ¶V�IDYRU�

7KH�.QRZQ�6SDFH�VWRULHV��DQG�IRU�WKDW�PDWWHU�WKH�6WDU�7UHN�VWRULHV��LQ�YDULRXV�
PHGLD�� DUH� FUHDWLYH� DQG�¿FWLRQDO�ZRUNV�� VR� WKH� VHFRQG� IDFWRU�� WKH�QDWXUH�RI� WKH�
FRS\ULJKWHG�ZRUN�� IDYRUV�1LYHQ��³WKH�VHFRQG� IDFWRU�� LI� LW� IDYRUV�DQ\WKLQJ��PXVW�
IDYRU�D�FUHDWLYH�DQG�¿FWLRQDO�ZRUN��QR�PDWWHU�KRZ�VXFFHVVIXO�´��

��� 3RVWLQJ�RI�/LRQ0DJH���������� WR�1LYHQ�6ODVKGRW�,QWHUYLHZ��SRVW�E\�/LRQ0DJH�
������������0DUFK����������������3�0��������������

44 Campbell v. $FXII�5RVH�0XVLF��,QF�������8�6��DW�������������TXRWLQJ�Bleistein v. 
Donaldson Lithographing Co.������8�6��������������������Campbell substitutes the more 
JHQHUDO�³D�ZRUN´�IRU�%OHLVWHLQ¶V�³SLFWRULDO�LOOXVWUDWLRQV�´�$W�LVVXH�LQ�Bleistein was the ability 
to copyright circus posters, appreciated today, as they were not in their heyday, as an art 
form. See, for example, Circus Posters in the Princeton University Library��KWWS���OLEZHE��
SULQFHWRQ�HGX�YLVXDOBPDWHULDOV�&LUFXV�7&����KWPO��ODVW�YLVLWHG�$XJXVW�����������

45 Twin Peaks Prods., Inc. v. Publ’ns Int’l, Ltd.������)��G��������������G�&LU��������
��� ,ELG���DW�������6HH�DOVR�Brewer v. +XVWOHU�0DJD]LQH��,QF�������)��G������������WK�

&LU�� ������ �³7KH� VFRSH� RI� WKH� IDLU� XVH� GHIHQVH� LV� EURDGHU�ZKHQ� LQIRUPDWLRQDO�ZRUNV� RI�
JHQHUDO� LQWHUHVW� WR� WKH�SXEOLF�DUH� LQYROYHG� WKDQ�ZKHQ� WKH�ZRUNV�DUH�FUHDWLYH�SURGXFWV´���
+DUSHU�	� 5RZ� 3XEOLVKHUV�� ,QF� v. Nation Enter.�� ����8�6�� ����� ���� ������� �³7KH� ODZ�
JHQHUDOO\�UHFRJQL]HV�D�JUHDWHU�QHHG�WR�GLVVHPLQDWH�IDFWXDO�ZRUNV�WKDQ�ZRUNV�RI�¿FWLRQ�RU�
IDQWDV\´���Stewart v. Abend������8�6����������±�����������1LPPHU� supra chapter 2, note 
��DW��������>$@>�@>D@��S����/H[LV1H[LV���������³FRS\ULJKW�SURWHFWLRQ�LV�QDUURZHU��DQG�WKH�
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7KUHH�,QWHUHVWV�RI�WKH�$XWKRU�LQ�&RQÀLFW�ZLWK�)DQ¿F 109

7KH� WKLUG� IDFWRU�� ³WKH� DPRXQW� DQG� VXEVWDQWLDOLW\� RI� WKH� SRUWLRQ� XVHG� LQ�
UHODWLRQ� WR� WKH� FRS\ULJKWHG� ZRUN� DV� D� ZKROH�´� IDYRUV� 6WHUQEHUJ�47 almost 
QRWKLQJ�RI�1LYHQ¶V�ZRUN�LV�XVHG�LQ�³7KH�2QO\�)DLU�*DPH�´�RWKHU�WKDQ�WKH�N]LQWL�
themselves.48 to the extent that it is, as Sternberg claims, a parody, it must, to 
achieve its purpose, include enough elements of known space—in this case, the 
DSSHDUDQFH�DQG�PDQQHULVP�RI�WKH�N]LQWL²WR�FRQMXUH�XS�1LYHQ¶V�RULJLQDO�LQ�WKH�
mind of the reader.49

7KH�IRXUWK�IDFWRU��³WKH�HIIHFW�RI�WKH�XVH�XSRQ�WKH�SRWHQWLDO�PDUNHW�IRU�RU�YDOXH�
RI� WKH�FRS\ULJKWHG�ZRUN�´�RXWZHLJKV�HDFK�DQG�SHUKDSV�DOO�RI� WKH�RWKHU� WKUHH� LQ�
importance.50�7KLV�DOVR�VHHPV�WR�ZHLJK�LQ�6WHUQEHUJ¶V�IDYRU��3DURG\�DQG�FULWLFLVP�
JHQHUDOO\� GR� QRW� FRPSHWH�ZLWK� WKH� DXWKRU¶V� RZQ� FXUUHQW� RU� IXWXUH�ZRUN� LQ� WKH�
PDUNHWSODFH�

&RS\ULJKW�KROGHUV�UDUHO\�ZULWH�SDURGLHV�RI�WKHLU�RZQ�ZRUNV�«�RU�ZULWH�UHYLHZV�
RI�WKHP�«�DQG�DUH�HYHQ�OHVV�OLNHO\�WR�ZULWH�QHZ�DQDO\VHV�RI�WKHLU�XQGHUO\LQJ�GDWD�
from the opposite political perspective[.]51

parodies and, to a greater extent, critical reviews may impact sales by discouraging 
potential purchasers of the work, but this is not competition; it is the legitimate 
function of criticism.

:KLOH� WKH� OLVW� RI� IDFWRUV� LV� QRQ�H[FOXVLYH� DQG� WKH� VWDWXWH� JLYHV� QR� VSHFL¿F�
formula for their application, three of the four factors, including the paramount 
IRXUWK� IDFWRU�� IDYRU� 6WHUQEHUJ�� (YHQ� LI� ³7KH�2QO\� )DLU�*DPH´� LV� RWKHUZLVH� DQ�
LQIULQJHPHQW�RQ�1LYHQ¶V�FRS\ULJKW��LW�LV�OLNHO\�WR�EH�SURWHFWHG�DV�IDLU�XVH�

6WHUQEHUJ�VHHPV�WR�EHOLHYH�KLV�ZRUN�LV�SURWHFWHG�DV�D�SDURG\�

corresponding application of the fair use defense greater, in the case of factual works than 
LQ�WKH�FDVH�RI�ZRUNV�RI�¿FWLRQ�RU�IDQWDV\´���VHH�DOVR�JHQHUDOO\ Sony Corp. v. Universal City 
Studios, Inc.������8�6�����������Q�����������

47 Twin Peaks Prods., Inc.������)��G DW������Q����FLWLQJ����8�6�&����������������
48 See generally Twin Peaks Prods., Inc.������)��G�DW�����±���
49 See Campbell, 510 U.S. at 588; Columbia Pictures Corp. v. Nat’l Broad. Co.������

)��6XSS������������6�'��&DO���������Berlin v. E. C. Publ’ns, Inc.������)��G������������G�&LU��
������

��� ���8�6�&������� �������� VHH�� IRU� H[DPSOH� Twin Peaks Prods., Inc��� ����)��G�DW�
����±��� �³7KH� IRXUWK� IDFWRU�� PDUNHW� HIIHFW�� LV� µXQGRXEWHGO\� WKH� VLQJOH� PRVW� LPSRUWDQW�
HOHPHQW�RI�IDLU�XVH¶´���TXRWLQJ�+DUSHU�	�5RZ�3XEOLVKHUV������8�6��DW������

51 Twin Peaks Prods, Inc.������)��G�DW�������FLWLQJ�:DUQHU�%URV��v. Am. Broad. Cos., 
Inc.������)��G���������±�����G�&LU���������VHH�DOVR�+DUSHU�	�5RZ�3XEOLVKHUV��,QF�, 471 
U.S. at 584; and 0D[WRQH�*UDKDP v. Burtchaell������)��G��������G�&LU���������7KLV�LV�QRW�
to say that content owners never parody or spoof their own work; recent examples include 
the break-dancing yoda Easter egg on the StaR waRS epiSode iii: Revenge oF the Sith 
'9'��DQG�WKH�WKUHH�³6XSHU�'HIRUPHG�6KRUWV´��HVS��School Time Shipping��RQ�WKH�$YDWDU��
7KH�/DVW�$LUEHQGHU��%RRN�7ZR��(DUWK boxed set dVd.
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/(*$/�',6&/$,0(5
concurrent with the United States Supreme court decision regarding Campbell 
Y��$FXII�5RVH�0XVLF�� ,QF� ������ and the copyright laws of the United States, 
this is a work of parody. this work is posted freely without any request for 
renumeration [sic]; its only purpose is social commentary presented in an 
entertaining fashion.52

Whether it is actually is a parody, and if so whether it is protected under Campbell, 
is not so clear.�� by the Campbell�FRXUW¶V�VRPHZKDW�OHQLHQW�GH¿QLWLRQ��³7KH�2QO\�
)DLU�*DPH´� LV�SUREDEO\�D�SDURG\��PRFNLQJ� WKH�PDFKLVPR�RI� WKH�N]LQWL�� �1LYHQ�
might respond that machismo is a human characteristic, and anyone who perceives 
it in the kzinti is anthropomorphizing.54��³7KH�2QO\�)DLU�*DPH´�PD\�HYHQ�PHHW�WKH�
UHTXLUHPHQWV�RI�&KHVWHUWRQLDQ�SDURG\��³LQVHSDUDEOH�IURP�DGPLUDWLRQ´��6WHUQEHUJ�
KDV�GHVFULEHG�1LYHQ�DV�³RQH�RI�P\�WRS�¿YH�IDYRULWH�¿FWLRQ�ZULWHUV�´�1LYHQ�VHHPV�
FRQWHQW�WR�OHW�WKH�PDWWHU�OLH��2WKHU�IDQILF�SDURG\�ZULWHUV�PXVW�DZDLW�WKH�HYHQWXDO�
litigation of a similar case.

0DULRQ�=LPPHU�%UDGOH\�FKDQJHV�KHU�PLQG

7KH� ODWH� 0DULRQ� =LPPHU� %UDGOH\� �XQLYHUVDOO\� NQRZQ� LQ� IDQGRP� DV� 0=%�� LV�
perhaps best known as the author of The Mists of Avalon,55 a feminist retelling of 
arthurian legends, and its sequels. among genre SF fans, though, she is known 
as the author of the darkover series of novels. Like Star Trek�RU�1LYHQ¶V�.QRZQ�
Space series, the darkover series involves multiple alien races in a distant future 
when travel between the stars is commonplace. Unlike the Known Space stories, 
almost all of the action takes place on a single planet, darkover.

(YHQ�PRUH�VR�WKDQ�1LYHQ�DQG�5RZOLQJ��0=%�ZDV�LQLWLDOO\�IULHQGO\�WR�IDQILF��
in 1975 darkover fans formed a fan group, the Friends of darkover, which 
SXEOLVKHG�'DUNRYHU�IDQILF�LQ�D�OHWWHU]LQH�DQG��IURP�������LQ�D�PRUH�IRUPDO�IDQ]LQH��
Starstone.����2WKHU�'DUNRYHU�IDQ]LQHV�LQFOXGHG�Contes di Cottman IV and Moon 
Phases���0=%�UHDG�WKH�IDQ]LQH�UHJXODUO\�DQG�HYHQ�SXEOLVKHG�D�IHZ�LWHPV�LQ�LW�57 
,Q� ����� WKH� ¿UVW� YROXPH� RI�'DUNRYHU� IDQ� ¿FWLRQ�ZDV� FRPPHUFLDOO\� SXEOLVKHG��
ZLWK�0=%¶V�DSSURYDO��0=%�ZURWH�LQ�WKH�LQWURGXFWLRQ�³,�KDYH�DOZD\V�HQFRXUDJHG�
\RXQJ�ZULWHUV�WR�ZULWH�LQ�P\�ZRUOG��,�WKLQN�LW¶V�IXQ��%HVLGHV��KRZ�HOVH�FDQ�,�JHW�WR�

52 Sternberg, supra note 15.
��� Campbell������8�6������
54 if, in fact, the machismo was added by Sternberg, that too is transformation.
55 MaRion ZiMMeR BRadLey, the MiStS oF avaLon �������
��� )DEULFH�5RVVL��7KH�+LVWRU\�RI�'DUNRYHU�$QWKRORJLHV��7KH�)ULHQGV�RI�'DUNRYHU�

�$SULO������������KWWS���GDUNRYHU�DSLDFRD�RUJ�JXLGH�VKRUW�VWRULHV�KLVWRU\�HQ�KWPO�
57 ibid.; BRadLey, the keepeR’S pRice��±���1HZ�<RUN��'DZ�%RRNV��������
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7KUHH�,QWHUHVWV�RI�WKH�$XWKRU�LQ�&RQÀLFW�ZLWK�)DQ¿F 111

UHDG�'DUNRYHU�VWRULHV�ZLWKRXW�JRLQJ�WR�WKH�WURXEOH�RI�ZULWLQJ�WKHP"´58 the main 
JRDO�DQG�EHQH¿W��WKRXJK��ZDV�QRW�KHU�RZQ�HQWHUWDLQPHQW�

i am awed and humbled at the notion that the very concept of darkover could 
encourage so many young women, previously inarticulate, to try their voices 
DW� FUHDWLQJ� QHZ� FKDUDFWHUV� DQG� QHZ� VLWXDWLRQV� LQ� 'DUNRYHU�� ,Q� WKH� MDUJRQ� RI�
IHPLQLVP��RQH�FRXOG�VD\�WKDW�'DUNRYHU�JDYH�WKHP�D�³VDIH�VSDFH�LQ�ZKLFK�WR�WU\�
FUHDWLYLW\�´�6XUURXQGHG�E\�D�ZRUOG�UHDG\�PDGH�IRU�WKHP��WKH\�FRXOG�FRQFHQWUDWH�
on character and incident, and not need to wake up a whole world of their own.59

6KH�SRXUHG�GLVDSSURYDO�RQ�DXWKRUV�ZKR�VRXJKW�WR�VXSSUHVV�IDQILF�VHW�LQ�WKH�ZRUOGV�
WKH\�KDG�FUHDWHG�

$OO�WKH�VHO¿VK�H[FOXVLYHQHVV�RI�WKH�&RQDQ�'R\OH�HVWDWH��ZKLFK�ZHQW�VR�IDU�DV�
to demand that the late Ellery Queen anthology, The Misadventures of Sherlock 
+ROPHV, D�YHU\�¿QH�YROXPH�RI�+ROPHV�SDVWLFKHV��EH�ZLWKGUDZQ�IURP�VDOH�DQG�
QHYHU�UHSULQWHG�� WKXV�GHQ\LQJ�+ROPHV�ORYHUV�D�ZRQGHUIXO�UHDGLQJ�H[SHULHQFH��
has not stopped lovers of Sherlock from writing their own stories and secretly 
sharing them. Why should i deny myself the pleasure of seeing these young 
writers learning to do their thing by, for a little while, doing my thing with me?��

0=%�DGGUHVVHG�WKH�H[FXVHV�JLYHQ�E\�WKHVH�DXWKRUV��VKH�GLG�QRW�³IHHO�WKUHDWHQHG�
E\�VWRULHV�QRW�FRQVLVWHQW�ZLWK�>KHU@�SHUVRQDO�YLVLRQ�RI�'DUNRYHU�´���)DQILF�ZDV�DV�
UHZDUGLQJ�IRU�WKH�DXWKRU�DV�IRU�WKH�IDQV�

:KHQ�,�ZDV�D�OLWWOH�NLG��,�ZDV�D�JUHDW�ORYHU�RI�³SUHWHQG´�JDPHV��EXW�DIWHU�,�ZDV�
QLQH�RU�WHQ��,�FRXOG�QHYHU�JHW�DQ\RQH�WR�SOD\�WKHP�ZLWK�PH�«�$QG�QRZ�,�KDYH�
a lot of fans, and friends, who will come into my magic garden and play the old 
³SUHWHQG�JDPHV´�ZLWK�PH���

it is interesting that MZb, like niven, referred to her created world as a place to 
SOD\��6KH�FRQFOXGHG�ZLWK�DQ�LQYLWDWLRQ�WR�IDQV�WR�ZULWH�IXUWKHU�IDQILF�

Far, far away somewhere in the middle of the Galaxy, and about four thousand 
\HDUV�IURP�QRZ��WKHUH�LV�D�ZRUOG�ZLWK�D�JUHDW�UHG�VXQ�DQG�IRXU�PRRQV��:RQ¶W�\RX�
FRPH�DQG�SOD\�ZLWK�PH�WKHUH"��

58 BRadLey, the keepeR’S pRice����1HZ�<RUN��'DZ�%RRNV��������
59 ibid., at 12.
��� ,ELG���DW����
��� ,ELG���DW����
��� ,ELG�
��� ,ELG���DW�����LWDOLFV�LQ�RULJLQDO��
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Fan Fiction and Copyright112

0RVW�RI�DOO��0=%�GLG�QRW�VHH�DQ\�QHHG�WR�ZRUU\�DERXW�WKH�SRVVLELOLW\�WKDW�IDQILF�
PLJKW�SUHFOXGH�KHU�IURP�ZULWLQJ�FHUWDLQ�VWRULHV�KHUVHOI�

Some critics have been disturbed by the possibility that i might exploit my dying 
IDQV��RU�VWHDO�WKHLU�LGHDV��RU�XVH�WKHLU�ZRUN�LQ�P\�IXWXUH�QRYHOV�«
2I�FRXUVH��,�JHW�LGHDV�IURP�P\�\RXQJ�IDQV��MXVW�DV�,�give them ideas. but as for 

stealing their ideas—i have quite�HQRXJK�LGHDV�RI�P\�RZQ�«
7KLV�LV�ZK\�,�GRQ¶W�PLQG�RWKHU�ZULWHUV�ZULWLQJ�DERXW�'DUNRYHU��DQG�DW�WKH�VDPH�

time, i have no wish and no need to exploit their ideas. if i ever do make use of 
D�IDQ¶V�ZULWLQJ��LW�ZLOO�EH�VR�DOWHUHG�DQG�WUDQVPXWHG�E\�LWV�WULS�WKURXJK�P\�RZQ�
personal dream-space that even the inventor would never recognize her idea, so 
DOLHQ�ZRXOG�LW�EH�ZKHQ�,�JRW�WKURXJK�ZLWK�LW���

7KH� .HHSHU¶V� 3ULFH was followed by several similar volumes throughout the 
1980s and early 1990s. the end of this idyll was not far off, however. Exactly 
ZKDW�KDSSHQHG�LV�HYHQ�OHVV�FOHDU�WKDQ�LQ�WKH�1LYHQ�6WHUQEHUJ�GLVSXWH��EXW�KHUH�DUH�
ZKDW�DSSHDU�WR�EH�WKH�JHQHUDO�RXWOLQHV��LQ�������0=%�ZDV�ZRUNLQJ�RQ�D�QRYHO��
Contraband. a fan author, Jean Lamb, who had earlier published a short story in 
a commercially published Friends of darkover collection,�� published a darkover 
IDQILF��Masks, in Moon Phases. the various parties seem to agree that Masks was 
similar to Contraband, and that MZb had read or had the opportunity to read 
Masks while Lamb had not read or had the opportunity to read Contraband. in 
/DPE¶V�ZRUGV�

i received a letter offering me a sum and a dedication for all rights to the text. i 
DWWHPSWHG�DW�WKDW�SRLQW�WR�BYHU\�SROLWHO\B�QHJRWLDWH�D�EHWWHU�GHDO��,�ZDV�WROG�WKDW�,�
had better take what i was offered, that much better authors than i had not been 
SDLG�DV�PXFK��ZH¶UH�WDONLQJ�D�IHZ�KXQGUHG�GROODUV�KHUH��DQG�KDG�JRWWHQ�WKH�VDPH�
VRUW�RI�³FUHGLW´��WKLV�ZDV�LQ�WKH�VXPPHU�RI�������

at that point i did not threaten any sort of suit whatsoever; in fact, a few months 
ODWHU�,�UHFHLYHG�D�OHWWHU�IURP�0V��%UDGOH\¶V�ODZ\HU�WKUHDWHQLQJ�PH�ZLWK�D�VXLW�
VKRXOG�,�EH�D�ELW�WRR�IUDQN�DERXW�0V��%UDGOH\¶V�XP��ZULWLQJ�PHWKRGV��DQG�ZKR�
KHU�FXUUHQW�FROODERUDWRUV�ZHUH�DW�WKH�WLPH��DW�OHDVW�WKDW�LV�KRZ�,�WRRN�WKH�ODZ\HU¶V�
SKUDVLQJ���1HHGOHVV�WR�VD\��,�FRXOG�QRW�DIIRUG�WR�GHIHQG�P\VHOI�LI�VXHG��:LQQLQJ�
ZLWK�WKH�WUXWK�FRXOG�KDYH�EDQNUXSWHG�PH��DQG�SUREDEO\�VWLOO�FRXOG����

��� ,ELG���DW���±���
��� -HDQ�/DPE��6KXW�,Q, in RenUnciateS oF daRkoveR��0DULRQ�=LPPHU�%UDGOH\��HG���

�������)RU�PRUH�RQ�WKH�GLVSXWH�DQG�WKH�XQFHUWDLQWLHV�VXUURXQGLQJ�ZKDW�DFWXDOO\�KDSSHQHG�
and in what order, see Jim c. hines, 0DULRQ�=LPPHU�%UDGOH\�YV��)DQI࣠LFWLRQ��0D\�����������
ZZZ�MLPFKLQHV�FRP���������P]E�YV�IDQILFWLRQ�

��� 3RVW� E\� -HDQ� /DPE�� 5H�� 7KH� LQIDPRXV� 0DULRQ� =LPPHU� %UDGOH\� FDVH�� 8VHQHW�
1HZVJURXS�UHF�DUWV�VI�ZULWWHQ��0DUFK������������KWWS���JURXSV�JRRJOH�FRP�JURXS�UHF�DUWV�
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7KUHH�,QWHUHVWV�RI�WKH�$XWKRU�LQ�&RQÀLFW�ZLWK�)DQ¿F ���

a different perspective comes from nina boal, the editor of Moon Phases�

people, i was right in the middle of this and discussed this with the parties 
LQYROYHG� ¿UVW� KDQG�� 7KH� IROORZLQJ� ZDV� DFNQRZOHGJHG� E\� ERWK� VLGHV� 
Marion did offer Jean a special dedication and also $500. Jean refused this, 
saying that she wanted a byline for the novel. Jean also became convinced 
�HUURQHRXVO\��WKDW�0DULRQ�LQWHQGHG�WR�SODJHUL]H�>sic] from her fan-written work 
about danvan hastur. her actions made me positively sick. Jean was my good 
friend, but no more after what she did here and the unfounded accusations she 
made about Marion.��

in response to the incident, MZb backtracked on her earlier reasons for embracing 
IDQILF�

:KLOH� LQ� WKH� SDVW� ,� KDYH� DOORZHG� IDQV� WR� ³SOD\� LQ�P\�\DUG�´� ,�ZDV� IRUFHG� WR�
stop that practice last summer when one of the fans wrote a story, using my 
world and my characters, that overlapped the setting i was using for my next 
Darkover novel. Since she had sent me a copy of her fanzine, and i had read it, 
my publisher will not publish my novel set during that time period, and i am now 
RXW�VHYHUDO�\HDUV¶�ZRUN��DV�ZHOO�DV�WKH�FRVW�RI�LQFRQYHQLHQFH�RI�KDYLQJ�D�ODZ\HU�
deal with this matter.

%HFDXVH� WKLV� RFFXUUHG� MXVW� DV� ,�ZDV� VWDUWLQJ� WR� UHDG� IRU� WKLV� \HDU¶V�Darkover 
DQWKRORJ\�� WKDW� SURMHFW�ZDV� KHOG� XS� IRU�PRUH� WKDQ� D�PRQWK�ZKLOH� WKH� ODZ\HU�
drafted a release to accompany any submissions and a new contract, incorporating 
the release. i do not know at present if i shall be doing any more Darkover 
anthologies.

Let this be a warning to other authors who might be tempted to be similarly 
generous with their universes, i know now why arthur conan doyle refused 
to allow anyone to write about Sherlock holmes. i wanted to be more 
DFFRPPRGDWLQJ��EXW�,�GRQ¶W� OLNH�ZKHUH� LW�KDV�JRWWHQ�PH��,W¶V�HQRXJK�WR�PDNH�
anyone into a misanthrope.��

VI�ZULWWHQ�PVJ���F�GE�H�H��F�I�"GPRGH VRXUFH	RXWSXW JSODLQ�
��� 3RVW� E\�1LQD�%RDO��P]EBQHZVOHWWHU²7KH�0DULRQ�=LPPHU�%UDGOH\�1HZVOHWWHU��

5H�� &RQWUDEDQG� �0DUFK� ���� ������ KWWS���JURXSV�\DKRR�FRP�JURXS�P]EBQHZVOHWWHU�
PHVVDJH����"O ��� DV� UHSULQWHG� LQ� 'DUNRYHU� :LNL�� &RQWUDEDQG� �-XO\� ���� ������� KWWS���
GDUNRYHU�ZLNLD�FRP�ZLNL�&RQWUDEDQG�

��� 0DULRQ�=LPPHU�%UDGOH\��/HWWHU�WR�WKH�(GLWRU��wRiteR’S digeSt,�0DUFK�������VHH�
DOVR�)DQ�:RUNV�,QF���)DQ�)LFWLRQ�3ROLFLHV�!!�%UDGOH\��0DULRQ�=LPPHU��ZZZ�IDQZRUNV�RUJ�
ZULWHUVUHVRXUFH�"DFWLRQ GH¿QH	DXWKRULG ��	WRRO IDQSROLF\� �ODVW� YLVLWHG� 6HSWHPEHU� ���
�������'DUNRYHU�1RQ�*XLGHOLQHV��$SULO������������KWWS���GDUNRYHU�DSLDFRD�RUJ�JXLGH�VKRUW�
VWRULHV�QRQ�JXLGHOLQHV�HQ�KWPO��ODVW�YLVLWHG�2FWREHU�����������
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Fan Fiction and Copyright114

$V�WKH�VHOI�UHIHUHQFH��³,�QRZ�NQRZ�ZK\�$UWKXU�&RQDQ�'R\OH�UHIXVHG�«´��PDNHV�
clear, MZb was quite aware that she was backtracking. Contraband was never 
published. Lamb submitted Masks to daW books, the publishers of the Friends 
RI�'DUNRYHU�DQWKRORJLHV�

,�FDQ¶W�XVH�WKH�ERRN��$�ODWHU�VXEPLVVLRQ�WR�'$:�RI�RULJLQDO�ZRUN�ZDV�UHWXUQHG�
LQ�BLQFUHGLEO\B�VKRUW�WLPH�ZLWK�D�SUHSULQWHG�VOLS���WKLV�PD\�KDYH�KDG�PRUH�WR�GR�
ZLWK�WKH�TXDOLW\�RI�WKH�ZRUN�WKDQ�WKH�E\OLQH��,�KDVWHQ�WR�DGG��WKRXJK�,¶YH�QHYHU�
VHHQ�WKHP�ZRUN�TXLWH�WKDW�IDVW�EHIRUH����

0=%�UHVSRQGHG�E\�LVVXLQJ�WKH�³'DUNRYHU�1RQ�*XLGHOLQHV�´�,Q�GUDPDWLF�FRQWUDVW�
WR�KHU�SUHYLRXV�HDV\JRLQJ�SROLF\��WKH�1RQ�*XLGHOLQHV�SURKLELWHG�DOO�IDQILF�

$V�WKLQJV�QRZ�VWDQG��DQ\RQH�ZULWLQJ�D�'DUNRYHU�VWRU\��RU�XVLQJ�0UV��%UDGOH\¶V�
ZRUOG�RU�$1<�RI�KHU�FKDUDFWHUV��LV�YLRODWLQJ�KHU�FRS\ULJKW���/RRN�XS�³GHULYDWLYH�
ZRUN´�LQ�WKH�FRS\ULJKW�ODZ�LI�\RX�ZDQW�WKH�GHWDLOV���6KH�LV�127�JLYLQJ�SHUPLVVLRQ�
WR�GR�WKLV��,I�VKH�¿QGV�RXW�WKDW�DQ\RQH�LV�XVLQJ�KHU�ZRUN�LQ�WKLV�IDVKLRQ��VKH�ZLOO�
turn the matter over to her lawyer.

,W¶V�D�VKDPH��EXW�WKH�'DUNRYHU�ERRNV�DUH�D�ODUJH�SDUW�RI�KHU�OLYHOLKRRG��DQG�VKH�
FDQ¶W�DIIRUG�WR�KDYH�DQ\RQH�FRPSURPLVH�KHU�FRS\ULJKW�LQ�WKHP�

any darkover stories sent to her are therefore returned or destroyed unread.

if you see this notice and you have already written a darkover story, please 
either destroy it or rewrite it so completely that it is not a derivative work of 
0UV��%UDGOH\¶V�ZRUN�70

$W�OHDVW�WZR�RI�WKH�VWDWHPHQWV�LQ�WKH�¿UVW�SDUDJUDSK�TXRWHG�DERYH�DUH�XQWUXH��RU�
at least misleading. First, there is a widespread misconception that the author has 
the power to determine what is and is not copyright infringement. the decision 
of whether another work infringes copyright is not up to the author; it might have 
EHHQ�PRUH�DFFXUDWH�WR�VD\�³may�YLRODWH�KHU�FRS\ULJKW�´�6HFRQG��FRS\ULJKW�GRHV�QRW�
SURKLELW�WKH�XVH�RI�³0UV��%UDGOH\¶V�ZRUOG�RU�$1<�RI�KHU�FKDUDFWHUV�´�$V�ZH�KDYH�
seen, not all characters are protected by copyright, and even when characters are 
VXI¿FLHQWO\�GHYHORSHG�RU�GHOLQHDWHG�WR�EH�FRS\ULJKWDEOH��RU�FRQVWLWXWH�WKH�³VWRU\�
EHLQJ�WROG´��WKH�ERXQGDULHV�RI�WKDW�SURWHFWLRQ�DUH�QRW�DOZD\V�FOHDU�71 intertextuality 
is not necessarily copyright infringement. Even characters that might ordinarily 
be protected can make appearances in works unrelated to those from which they 

��� /DPE��supra QRWH����
70 'DUNRYHU�1RQ�*XLGHOLQHV, supra QRWH����
71 See, for example,�:DUQHU�%URV��3LFWXUHV��,QF� v. Columbia Broad. Sys.������)��G�

������WK�&LU���������Nichols v. Universal Pictures Corp.�����)��G�������G�&LU��������
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7KUHH�,QWHUHVWV�RI�WKH�$XWKRU�LQ�&RQÀLFW�ZLWK�)DQ¿F 115

DUH�GHULYHG�ZLWKRXW�UDLVLQJ�FRS\ULJKW�FRQFHUQV��3RSH\H�WKH�6DLORU�0DQ�FDQ�PDNH�
D�FDPHR�DSSHDUDQFH�LQ�7KRPDV�3\QFKRQ¶V�Mason & Dixon, translating hebrew 
for dixon the surveyor.72� %XII\� 6XPPHUV� FDQ� ¿JKW� RXW�RI�FRS\ULJKW� 'UDFXOD�
while making snide remarks about in-copyright Lestat.�� the evil queen from 
Snow White can be merged with Jane porter from the tarzan series of stories and 
PRYLHV�WR�VHUYH�DV�D�PDMRU�FKDUDFWHU�LQ�'RQDOG�%DUWKHOPH¶V�6QRZ�:KLWH.74��6QRZ�
White herself has probably long since entered into the public domain, even though 
%DUWKHOPH¶V�FKDUDFWHU�FOHDUO\�GHULYHV�DW�OHDVW�DV�PXFK�IURP�'LVQH\¶V�YHUVLRQ²WKH�
ODVW�ZRUG�RI�WKH�ERRN�LV�³+HLJK�KR´75—as from the now out-of-copyright grimm 
YHUVLRQ�RU�HDUOLHU�IRONWDOHV���7DU]DQ�LV�SURWHFWHG�DV�D�FKDUDFWHU��RU�ZDV�DW�WKH�WLPH�
barthelme wrote the novel.���8QOLNH�³7DU]DQ�´�³-DQH´�LV�D�IDLUO\�FRPPRQ�JLYHQ�
QDPH�� EXW� -DQH� 3RUWHU�� WRR�� PLJKW� EH� D� VXI¿FLHQWO\� GHOLQHDWHG� FKDUDFWHU� WR� EH�
protected by copyright,77�DQG�%DUWKHOPH�OHDYHV�QR�GRXEW��ZHOO��DV�OLWWOH�DV�SRVVLEOH��
IRU�KLP��ZKLFK�-DQH�KH�PHDQV��³-DQH�OLNHV�WR�VZLQJ�IURP�WKH�OLDQDV�WKDW�GDQJOH�
IURP�WKH�0HDW�6WUHHW�WUHHV�´78�%XW�E\�������ZKHQ�%DUWKHOPH�ZURWH�6QRZ�:KLWH, 
-DQH�3RUWHU�KDG�HQWHUHG�LQWR�WKH�SXEOLF�GRPDLQ�LQ�WKH�8QLWHG�6WDWHV��WKRXJK�QRW�
HYHU\ZKHUH���7KLV�DELOLW\�WR�PDNH�IDLU�XVH�RI�FKDUDFWHUV�FUHDWHG�E\�RWKHUV�LV�FUXFLDO�
to the many works that rely heavily or entirely on references to a large body of 
RWKHU�ZRUNV�� IURP�%DUWKHOPH¶V�6QRZ�:KLWH� WR�3KLOOLS�&�� -HQQLQJV¶�The Buglife 
Chronicles��0DUYLQ�.D\H¶V�The Incredible Umbrella, and the black hole travel 
agency series by the late brian daley and still-active James Luceno.

)DQILF�ZULWHUV�DQG�IDQ]LQH�HGLWRUV�DUH�UDUHO\�LQ�D�SRVLWLRQ�WR�FKDOOHQJH�DXWKRUV��
though; in addition to the chilling effect of the threat of litigation,79 there is the 
chilling effect of the threat of disapproval by the author and possible subsequent 

72 thoMaS pynchon, MaSon & dixon 486 �1HZ�<RUN��+HQU\�+ROW�	�&R��3XEOLVKHUV��
�������3RSH\H¶V�WUDQVODWLRQ�RI�³(\HU�DVKHU�(\HK´�IURP�([RGXV������DV�D�EDUHO\�PRGL¿HG�
YHUVLRQ�RI�KLV�WUDGHPDUN�����OLQH��³,�\DP�ZKDW�,�\DP�´�LV�DFWXDOO\�FRQWURYHUVLDO��DV�DQRWKHU�
FKDUDFWHU�KDVWHQV�WR�SRLQW�RXW��3RSH\H��LI�VXI¿FLHQWO\�GHOLQHDWHG��DV�VXUHO\�KH�LV���LV�VWLOO�LQ�
FRS\ULJKW��KH�¿UVW�DSSHDUHG�LQ�D�%HWW\�%RRS�FDUWRRQ�LQ�������DQG�WRRN�WKH�OHDG�LQ�KLV�RZQ�
feature, ,�<DP�:KDW�,�<DP��LQ�WKH�VDPH�\HDU��)RU�3RSH\H¶V�FRS\ULJKWDELOLW\�LQ��8.��FRXUW��
see .LQJ�)HDWXUHV�6\QGLFDWH��,QF� v. Lechter [1950] Ex. c.r. 297.

��� Buffy the Vampire Slayer��Buffy v. Dracula��:%�WHOHYLVLRQ�EURDGFDVW�6HSWHPEHU�
���������

74 donaLd BaRtheLMe, Snow white��������
75 or is that two words? ibid., at 181.
��� 6HH�Burroughs v. 0HWUR�*ROGZ\Q�0D\HU��,QF�������)��G�������G�&LU���������Edgar 

Rice Burroughs, Inc. v. Manns Theatres�������:/��������&�'��&DO���������VHH�DOVR Kurtz, 
supra QRWH�����DW����±���

77 See Edgar Rice Burroughs, Inc.�������:/�������DW�����±���
78 BaRtheLMe, supra QRWH����DW����
79 on the inherently chilling effect of the threat of litigation, see rebecca tushnet, 

3D\PHQW�LQ�&UHGLW��&RS\ULJKW�/DZ�DQG�6XEFXOWXUDO�&UHDWLYLW\, 70 Law & conteMp. pRoBS. 
������������³$V�-HVVLFD�/LWPDQ�SRLQWV�RXW��FRS\ULJKW�RZQHUV�¿QG�LW� LQFUHGLEO\�XVHIXO� WR�
interpret current copyright doctrine to mean that the default is that any use of an existing 
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Fan Fiction and Copyright���

RVWUDFLVP� IURP� IDQGRP�� 7KH� LPPHGLDWH� HIIHFW� RI� 0=%¶V� IDQILF� EDQ� ZDV� WR�
VKXW�GRZQ� WKH� IDQILF� IDQ]LQHV�DQG� WR�HQG� WKH�)ULHQGV�RI�'DUNRYHU�DQWKRORJLHV��
apparently three anthologies of stories already purchased were published, but 
the last came out in 1994.80 by 1999 fan historian patrice rossi reported that the 
)ULHQGV�RI�'DUNRYHU�KDG�³PRUH�RU�OHVV�VWRSSHG�LWV�DFWLYLWLHV�´81�7KH�IDQILF�EDQ�KDG�
killed darkover fandom. although there are several darkover reference sites on 
WKH�ZHE��WKH�IDQILF�EDQ�KDV�SUHYHQWHG�WKH�PRUH�DFWLYH�RQOLQH�OLIH�WKDW�PDQ\�RWKHU�
IDQGRPV� HQMR\��0=%�GLHG� LQ�������'DUNRYHU� QRYHOV� FRQWLQXH� WR�EH�SXEOLVKHG��
ZLWK�0=%�OLVWHG�DV�¿UVW�DXWKRU��EXW�'DUNRYHU�KDV�IDGHG�IURP�WKH�SURPLQHQFH�LW�
HQMR\HG�LQ�JHQUH�¿FWLRQ�LQ�WKH�����V�DQG�����V�

+DUU\�3RWWHU�DQG�WKH�XQDXWKRUL]HG�DGDSWDWLRQV

+DUU\�3RWWHU�LV�RQH�RI�WKH�ZRUOG¶V�PRVW�ZLGHO\�UHFRJQL]HG�¿FWLRQDO�FKDUDFWHUV�DQG�
WKH�VXEMHFW�RI�QXPHURXV�FULWLFDO�ZRUNV��SDURGLHV��DQG�ZRUNV�RI�IDQ�¿FWLRQ��IRUPDOO\�
published and otherwise.82 harry potter fandom is one of the big Fandoms, on a 
par with Star trek, Lord of the rings, and Star Wars fandom—and it has grown 
faster than the others, in large part because it came into being after the advent of 
the World Wide Web. Fans built thousands of websites with millions of pages, and 
in doing so built the global harry potter phenomenon. Most of these pages were 
small; some became enormous libraries of material, like Mugglenet, the Leaky 
cauldron, Veritaserum, hpana, and the harry potter Lexicon. the harry potter 
/H[LFRQ�ZDV��DQG�LV��WKH�SURMHFW�RI�6WHYHQ�9DQGHU�$UN��0RUH�RI�DQ�HQF\FORSHGLD�
WKDQ� D� GLFWLRQDU\�� LW� FRQWDLQV� HQWULHV� RQ� MXVW� DERXW� HYHU\� FKDUDFWHU�� SODFH� DQG�
REMHFW�PHQWLRQHG�LQ�WKH�+DUU\�3RWWHU�QRYHOV�DQG�DVVRFLDWHG�PDWHULDOV��,Q������-�.��
5RZOLQJ��+DUU\�3RWWHU¶V�DXWKRU��FKRVH�LW�DV�RQH�RI�KHU�IDYRULWH�IDQ�VLWHV��ZULWLQJ�

ZRUN�LQIULQJHV�XQOHVV�VSHFL¿FDOO\�H[FHSWHG´���FLWLQJ�-HVVLFD�/LWPDQ��Creative Reading, 70 
Law & conteMp. pRoBS.�������������

80 SnowS oF daRkoveR �0DULRQ�=LPPHU�%UDGOH\��HG���������
81 rossi, supra QRWH����
82 and even law review articles. See, for example, aaron Schwabach, +DUU\�3RWWHU�

DQG�WKH�8QIRUJLYDEOH�&XUVHV��1RUP�IRUPDWLRQ��,QFRQVLVWHQF\��DQG�WKH�5XOH�RI�/DZ�LQ�WKH�
:L]DUGLQJ�:RUOG, 11 RogeR wiLLiaMS U. L. Rev��������������/DXUD�6SLW]��:DQGV�$ZD\��RU�
3UHDFKLQJ�WR�,Q¿GHOV�:KR�:HDU�(DUSOXJV�, 41 L. teacheR�������������%HQMDPLQ�+��%DUWRQ� 
+DUU\�3RWWHU�DQG�WKH�+DOI�&UD]HG�%XUHDXFUDF\, 104 Mich. L. Rev. �������������3DXO�5��
-RVHSK�	�/\QQ�(��:ROI��7KH�/DZ�,Q�+DUU\�3RWWHU��$�6\VWHP�1RW�(YHQ�D�0XJJOH�&RXOG�
Love, ���U. toL. L. Rev.� ���� ��������:LOOLDP�3��0DF1HLO�� ³.LGOLW´�DV�³/DZ�DQG�/LW´��
+DUU\�3RWWHU�DQG�WKH�6FDOHV�RI�-XVWLFH, 14 L. & LiteRatURe�������������5XWK�$QQH�5REELQV��
+DUU\�3RWWHU��5XE\�6OLSSHUV�DQG�0HUOLQ��7HOOLQJ�WKH�&OLHQW¶V�6WRU\�8VLQJ�WKH�&KDUDFWHUV�
DQG�3DUDGLJP�RI�WKH�$UFKHW\SDO�+HUR¶V�-RXUQH\, 29 SeattLe U. L. Rev.�������������-HIIUH\�
thomas et al., +DUU\�3RWWHU�DQG�WKH�/DZ, 12 texaS weSLeyan L. Rev.������������ see also 
the Law�	�haRRy potteR 67 �-HIIUH\�7KRPDV�DQG�)UDQNOLQ�6Q\GHU��HGV���'XUKDP��1&��
&DUROLQD�$FDGHPLF�3UHVV��������
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this is such a great site that i have been known to sneak into an internet café 
while out writing and check a fact rather than go into a bookshop and buy a 
FRS\�RI�+DUU\�3RWWHU� �ZKLFK� LV� HPEDUUDVVLQJ���$�ZHEVLWH� IRU� WKH�GDQJHURXVO\�
obsessive; my natural home.��

7KH�WH[W�VWLOO�DSSHDUHG�RQ�5RZOLQJ¶V�VLWH�LQ�2FWREHU������
/LNH�1LYHQ��5RZOLQJ�HQMR\HG�D�SRVLWLYH�UHODWLRQVKLS�ZLWK�IDQGRP�DQG�QRW�RQO\�

SHUPLWWHG��EXW�HQFRXUDJHG�IDQ�¿FWLRQ�DQG�RWKHU�IDQ�ZRUNV��6KH�DFWLYHO\�HQJDJHG�
IDQGRP�DQG� IDQILF�� DW� RQH�SRLQW� MRNLQJO\� WHOOLQJ� IDQV� ³2K�\RX�JLUOV� DQG�'UDFR�
0DOIR\��<RX�PXVW�VWDUW�WR�JHW�SDVW�WKLV�´84 Later, after announcing, to prolonged 
DSSODXVH��WKDW�VKH�KDG�³DOZD\V�WKRXJKW�RI�'XPEOHGRUH�DV�JD\�´85�VKH�DGGHG��³,I�,¶G�
NQRZQ�LW�ZRXOG�PDNH�\RX�VR�KDSS\��,�ZRXOG�KDYH�DQQRXQFHG�LW�\HDUV�DJR��«�2K��
P\�JRG��WKH�IDQ�¿FWLRQ�QRZ��HK"´�� this may show a misunderstanding of the nature 
RI�IDQ�¿FWLRQ��RU�DW�OHDVW�RI�VODVK��LI�'XPEOHGRUH�LV�JD\�LQ�FDQRQ��'XPEOHGRUH�VODVK�
ORVHV�WKH�WUDQVJUHVVLYH�TXDOLW\�WKDW�PD\�EH�RQH�RI�VODVK¶V�HVVHQWLDO�FRPSRQHQWV�87 
%XW�VHWWLQJ�WKDW�DVLGH��LW�DJDLQ�VKRZV�5RZOLQJ¶V�FRQWLQXLQJ�HQJDJHPHQW�ZLWK�IDQ�
writers.

-�.��5RZOLQJ�DQG�WKH�FRPPHUFLDOO\�SXEOLVKHG�IDQ�¿FWLRQ

:KLOH�WROHUDQW�DQG�HYHQ�HQFRXUDJLQJ�RI�DPDWHXU�IDQILF��5RZOLQJ�DQG�KHU�SXEOLVKHUV�
KDYH�KDG�QR�WROHUDQFH�IRU�FRPPHUFLDOO\�SXEOLVKHG�IDQ�¿FWLRQ��5RZOLQJ�KDV�VDLG�
WKDW� VKH�KDV� UHDG�DQG�HQMR\HG� IDQILF� DQG�KDV�PDGH�QR�DWWHPSW� WR� VXSSUHVV� LW�88 
DOWKRXJK�:DUQHU�%URWKHUV��ZKLFK�PDNHV�WKH�+DUU\�3RWWHU�PRYLHV�

��� -�.��5RZOLQJ��2I¿FLDO�6LWH�6HFWLRQ��)DQ�6LWHV��ZZZ�MNURZOLQJ�FRP�WH[WRQO\�HQ�
IDQVLWHBDUFKLYH�FIP"\HDU ������ODVW�YLVLWHG�$XJXVW�����������

��� $FFLR�4XRWH���-�.��5RZOLQJ��6WHYHQ�.LQJ��DQG�-RKQ�,UYLQJ��%HQH¿W�5HDGLQJ�DW�5DGLR�
city Music hall to raise Money for doctors without borders and the haven Foundation 
�$XJXVW� ��� ������� ZZZ�DFFLR�TXRWH�RUJ�DUWLFOHV�����������UDGLRFLW\UHDGLQJ�SDUWLDO�KWPO�
�ODVW�YLVLWHG�$XJXVW�����������

85 the Leaky cauldron, J.K. rowling at carnegie hall reveals dumbledore is gay; 
1HYLOOH� 0DUULHV� +DQQDK�$EERWW�� DQG�0XFK�0RUH� �2FWREHU� ���� ������� KWWS���WKH�OHDN\�
FDXOGURQ�RUJ������������M�N�URZOLQJ�DW�FDUQHJLH�KDOO�UHYHDOV�GXPEOHGRUH�LV�JD\�QHYLOOH�
marries-hannah-abbott-and-scores-more.

��� ,ELG�
87 See, for example, Molly ringle, I Love the Smell of Fandom Rioting and Looting 

in the Morning, october 27, 2007, KWWS���OHPRQO\H�OLYHMRXUQDO�FRP��������KWPO�� 6RQLD�
Katyal, Performance, Property, and the Slashing of Gender in Fan Fiction, 14 aM. U. J. 
gendeR Soc. poL¶y�	�/��������������DW����±���

88 FDQ�:RUNV� ,QF��� )DQ� )LFWLRQ� 3ROLFLHV� !!� +DUU\� 3RWWHU�� -�.�� 5RZOLQJ� 	� +DUU\�
3RWWHU��� ZZZ�IDQZRUNV�RUJ�ZULWHUVUHVRXUFH�"WRRO IDQSROLF\	DFWLRQ GH¿QH	DXWKRULG ����
�ODVW�YLVLWHG�$XJXVW�����������
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[i]s not always as kind. they have gone after people who have used harry potter 
on their web sites and aggressively fought for the rights to domains related to 
harry potter. this has shut down a few harry potter fan sites with some fan 
¿FWLRQ�89

'HVSLWH�WKHVH�RFFDVLRQDO�H[FHVVHV��WKRXJK��³>W@KHUH�KDV�EHHQ�QR�UHDO�HIIRUW�RQ�WKH�
SDUW�RI�:DUQHU�%URWKHUV�WR�VHHN�WR�SXW�DQ�HQG�WR�+DUU\�3RWWHU�IDQ�¿FWLRQ�´90

When movie copyrights are involved and an extra layer of administration is 
added between the author and the fans, tolerance tends to diminish. thus Warner 
brothers, the maker of the harry potter movies, has cracked down on fan sites 
that rowling herself would most likely have left undisturbed. as seems to be the 
QRUP�LQ�VXFK�PDWWHUV��:DUQHU�%URWKHUV¶�HQIRUFHPHQW�HIIRUWV�KDYH�EHHQ�DW� WLPHV�
OXGLFURXVO\�KDP�KDQGHG�

[in december 2000] 15-year-old claire Field received a letter from Warner 
%URWKHUV¶� /RQGRQ� OHJDO� GHSDUWPHQW� DVNLQJ� KHU� WR� WXUQ� RYHU� WKH� QDPH� ZZZ�
harrypotterguide.co.uk. Like her dragon-defying idol, the british youth rebelled. 
She sent an e-mail message to a british tabloid, the Mirror, which ran a story 
about her. a U.K.-based online news site, the register, picked up the story, 
which was soon posted on fan-related online newsgroups. internet users from 
DURXQG�ZRUOG²\RXQJVWHUV�DQG�DGXOWV�DOLNH²DUH�QRZ�XUJLQJ�)LHOG�WR�¿JKW�EDFN�
³,¶YH�MXVW�UHDG�WKH�QHZV�WKDW�WKH�(YLO�'DUN�$UWV�H[SHUWV�D�N�D��:DUQHU�%URWKHUV�

DUH�WU\LQJ�WR�FDVW�VRPH�GDUN�FKDUPV�DQG�VKXW�GRZQ�WKLV�VLWH��*2//<��:KDW�WRWDO�
rot. We have got to get some good charms and wand waving to seriously sort 
WKHP�RXW�´�ZURWH�D�IHOORZ�+DUU\�3RWWHU�IDQ�RQ�)LHOG¶V�:HE�VLWH�

*   *   *

,WV� OHJDO� ULJKWV� QRWZLWKVWDQGLQJ�� :DUQHU� %URWKHUV¶� FUDFNGRZQ� KDV� HQUDJHG�
PDQ\�RI�+DUU\�3RWWHU¶V�OR\DO�IDQV��+XQGUHGV�RI�IDQ�VLWH�FUHDWRUV�LQ�DGGLWLRQ�WR�
Field have been sent letters. christie chang, a 15-year-old from Singapore, has 
UHFHLYHG�WZR�OHWWHUV�IURP�:DUQHU�%URWKHUV¶�ODZ\HUV��2QH�VD\V�WKDW�WKH�IDQ�VLWH��
to which she devotes at least an hour a day, violates copyright laws by using 
YDULRXV�+DUU\�3RWWHU�LPDJHV��7KH�RWKHU�OHWWHU�IURP�WKH�VWXGLR¶V�ODZ\HUV�GHPDQGV�
back the domain name she has registered, www.harrypotternetwork.net, and 
insists she promptly contact them in beverly hills, california.91

89 ibid.
90 ibid.
91 Stephanie grunier, :DUQHU�%URV��&ODLPV�+DUU\�3RWWHU�6LWHV, Zdnet, december 

����������KWWS���QHZV�]GQHW�FRP����������B���������KWPO��VHH�DOVR�&KULVWLQD�=��5DQRQ��
+RQRU�$PRQJ�7KLHYHV��&RS\ULJKW� ,QIULQJHPHQW� LQ� ,QWHUQHW�)DQGRP, 8 Vand. J. Ent��	�
tech��/�������������DQG�DFFRPSDQ\LQJ�WH[W��7KH�VLWH�DW�ZZZ�KDUU\SRWWHUJXLGH�FR�XN�LV�VWLOO�
XS��ZLWK�D�GLVFODLPHU��³7KLV�VLWH�LV�DQ�XQRI¿FLDO�+DUU\�3RWWHU�VLWH��DQG�WKHUHIRUH�VKRXOG�RQO\�
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Such actions against noncommercial harry potter fandom seem shortsighted; they 
VKRZ�D�PLVXQGHUVWDQGLQJ�RI�ZKHUH�+DUU\¶V�PRQH\�FRPHV�IURP��DQG�RI�WKH�YDOXH�
of fandom as free advertising and marketing far more effective than any marketing 
campaign Warner brothers could actually buy. this misunderstanding may be 
a temporary lapse, perhaps the result of overzealous employees incompletely 
socialized into the culture of genre works; that would explain why these actions 
seem to be more anomalous than not.

commercial works are given far less leniency. rowling and the other harry 
potter stakeholders have suppressed commercially published and distributed fan 
¿FWLRQ��PRVWO\�LQ�QRQ�(QJOLVK�VSHDNLQJ�FRXQWULHV��,Q�5XVVLD��'PLWU\�<HPHWV�KDV�
GRQH�ZHOO�ZLWK�7DQ\D�*URWWHU��ZKR�³ULGHV�D�GRXEOH�EDVV��VSRUWV�D�PROH�LQVWHDG�RI�D�
EROW�RI�OLJKWQLQJ��DQG�DWWHQGV�WKH�7LELGRNKV�6FKRRO�RI�0DJLF�´92 yemets describes 
7DQ\D�DV�³FXOWXUDO�FRPSHWLWLRQ´�DQG�³D�VRUW�RI�5XVVLDQ�DQVZHU�WR�+DUU\�3RWWHU�´�� 
5RZOLQJ�� DSSDUHQWO\�� GHVFULEHV� KHU� DV� FRS\ULJKW� LQIULQJHPHQW�� LQ� $SULO� �����
VKH�VXFFHHGHG� LQ�EORFNLQJ� WKH�GLVWULEXWLRQ�RI�7DQ\D�*URWWHU¶V�DGYHQWXUHV� LQ� WKH�
netherlands.94�7DQ\D�*URWWHU�UHPDLQV�LQ�SULQW�LQ�5XVVLD��ZKHUH�WKH����YROXPHV�RI�
her adventures have sold three million copies.95 the interest in the tanya grotter 
VHULHV�RXWVLGH�RI�5XVVLD�VHHPV�WR�EH�JHQHUDWHG�E\�5RZOLQJ¶V�DWWHPSW�WR�VXSSUHVV�
LW�DQG�WKH�VXEVHTXHQW�QRWRULHW\��<HPHWV�KLPVHOI�KDV�³GHVFULEHG�WKH�7DQ\D�*URWWHU�
series as a purely russian phenomenon, dependent on the language and culture, 
and commented that he would not place much faith in tanya living a full life if she 
ZHUH�EURXJKW�WR�WKH�SOD\LQJ�¿HOG�RI�(XURSH�RU�$PHULFD�´��

be entered by people who fully understand that the site holds no connection to J.K rowling, 
bloomsbury, Scholastics or Warner bros. it is however meant as an educational experience 
IRU� DOO� DJHV�� DQG� LV� QRQ�SUR¿W�´�&ODLUH�)LHOG�� QRZ����� LV� VWLOO� OLVWHG� DV� WKH� DGPLQLVWUDWRU��
&ODLUH�)LHOG��$ERXW�WKH�:HEPLVWUHVV��ZZZ�KDUU\SRWWHUJXLGH�FR�XN��ODVW�YLVLWHG�6HSWHPEHU�
�����������7KHUH� LV�QR�VLWH�DW�ZZZ�KDUU\SRWWHUQHWZRUN�QHW��&KULVWLH�&KDQJ� LV�DSSDUHQWO\�
the administrator of the harry potter network. christie chang, the harry potter network, 
ZZZ�WKHKSQ�FRP��ODVW�YLVLWHG�6HSWHPEHU�����������

92 tim Wu, +DUU\� 3RWWHU� DQG� WKH� ,QWHUQDWLRQDO� 2UGHU� RI� &RS\ULJKW�� 6KRXOG�
tanya grotter and the Magic double bass�%H�%DQQHG"�� -XQH�����������ZZZ�VODWH�FRP�
LG���������� VHH�DOVR�'HQQLV�6��.DUMDOD��+DUU\�3RWWHU� Tanya Grotter, and the Copyright 
'HULYDWLYH�:RUN�����aRiZ. St. L.J. 17��������

��� :X��+DUU\�3RWWHU�DQG�WKH�,QWHUQDWLRQDO�2UGHU�RI�&RS\ULJKW.
94 ibid.; Rowling v. Uitgeverij Byblos BV�������:/�����������>����@�(�&�'�5�����

�5%�>$PVWHUGDP@�$UURQGLVVHPHQWUHFKWEDQN��$SULO�����������DI¿UPHG�������:/�����������
>����@�(�&�'�5�����+RI�>$PVWHUGDP@��1RYHPEHU����������

��� 6HH�JHQHUDOO\�Ɍɚɧɹ�Ƚɪɨɬɬɟɪ��ɇɨɜɨɫɬɢ��ZZZ�JURWWHU�UX��ODVW�YLVLWHG�6HSWHPEHU����
������

��� :LNLSHGLD�� WKH� )UHH� (QF\FORSHGLD�� 7DQ\D� *URWWHU�� KWWS���HQ�ZLNLSHGLD�RUJ�ZLNL�
7DQ\DB*URWWHU�FLWHBQRWH��� �ODVW� YLVLWHG� 6HSWHPEHU� ��� ������ �FLWLQJ The Russian Tanya 
*URWWHU²DQ�$QVZHU�WR�+DUU\�3RWWHU, .LHY�7HOHJUDSK�RQOLQH�HGLWLRQ��)HEUXDU\���±���������
�QR�ORQJHU�DYDLODEOH�RQOLQH���
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yemets tried, unsuccessfully, to defend the tanya grotter series as parody in 
the netherlands lawsuit.97 the trial court found that Tanya Grotter and the Magic 
Double Bass�ZDV�³DQ�DGDSWDWLRQ�RI�>5RZOLQJ¶V@�ERRN�DQG�ZDV�LQ�FRPSHWLWLRQ�ZLWK��
UDWKHU�WKDQ�D�SDURG\�RI´�LW�98�7KH�DSSHOODWH�FRXUW�DJUHHG��DGGLQJ�WKDW�<HPHWV¶�ERRN�
ZDV�QRW�D�SDURG\��DQG�³HYHQ�LI�«�YLHZHG�DV�D�SROHPLF��WKH�ZULWLQJ�RI�D�IDLU\�WDOH�
ERRN�ZDV�QRW�WKH�PRVW�DSSURSULDWH�PDQQHU�WR�µTXRWH¶�IURP�DQRWKHU�ZRUNV�DV�SDUW�
RI�VXFK�D�SROHPLF>�@´99

it may be that the tanya grotter books are not parodies; what they seem 
WR�EH� LV� LQYHUVH�0DU\�6XH�IDQILF��³0DU\�6XH´�UHIHUV� WR�D�VXEFDWHJRU\�RI�IDQILF�
WKDW�SODFHV�WKH�DXWKRU��RU�D�FKDUDFWHU�FORVHO\�EDVHG�RQ�WKH�DXWKRU��LQWR�D�¿FWLRQDO�
ZRUOG��<HPHWV�KDV�GRQH� WKH�RSSRVLWH��KH�KDV� WDNHQ�+DUU\�3RWWHU��RU�D�FKDUDFWHU�
very similar to him, and brought him from England to russia. because harry and 
tanya are creatures of text, this has meant a textual transplant; harry has been 
removed from the narrative of John donne and t.S. Eliot100 and set down, after a 
quick change of gender and hair color, in the narrative of pushkin and baba yaga. 
For example, the magic school tanya attends is located on the island of buyan, 
LQVWDQWO\�UHFRJQL]DEOH�WR�5XVVLDQ�UHDGHUV��HYHQ�YHU\�\RXQJ�RQHV��IURP�3XVKNLQ¶V�
The Tale of Tsar Saltan101�DQG�IURP�5LPVN\�.RUVDNRY¶V�RSHUD�RI�WKH�VDPH�QDPH�102 
�,Q� \HW� DQRWKHU� H[DPSOH� RI� WKH� LQHYLWDEO\� GHULYDWLYH� QDWXUH� RI� DOO� ZRUNV� LQ� DQ�
RQJRLQJ�OLWHUDU\�WUDGLWLRQ��3XVKNLQ¶V�SRHP�LQ�WXUQ�LV�EDVHG�RQ�D�WUDGLWLRQDO�5XVVLDQ�
IRON�WDOH���7KLV�VRUW�RI�FXOWXUDO�0DU\�6XH�WDOH�KDV�D�ORQJ�KLVWRU\�LQ�5XVVLD��ZKDW�
yemets is doing with harry potter is not dissimilar to what alexander Volkov did 
with 7KH�:L]DUG�RI�2]. 9RONRY¶V�¿UVW��XQDXWKRUL]HG��WUDQVODWLRQ�LV�IDLUO\�FORVH�WR�/��
)UDQN�%DXP¶V�¿UVW�2]�ERRN��DOWKRXJK�WKHUH�DUH�VRPH�ODUJH�FKDQJHV��9RONRY¶V�ODWHU�
volumes are increasingly original, although they do incorporate some familiar 
story elements and settings.��� nor is this tradition of adaptation unknown in the 

97  See, for example, JSblog, Tanya Grotter�� -XO\� ���� ������ KWWS���VHJDOERRNV�
EORJVSRW�FRP���������WDQ\D�JURWWHU�KWPO�� Rowling v. Uitgeverij Byblos BV�� ����� :/�
���������

98  Rowling v. Uitgeverij Byblos BV�������:/�����������(QJOLVK�ODQJXDJH�VXPPDU\��
99 � ,ELG���:/�����������(QJOLVK�ODQJXDJH�VXPPDU\�RI�DSSHDO��
100 See Schwabach, supra�QRWH�����DW����±���
101 $/(;$1'(5�386+.,1��ɋɄȺɁɄȺ�Ɉ�ɐȺɊȿ�ɋȺɅɌȺɇȿ��Ɉ�ɋɕɇȿ�ȿȽɈ�ɋɅȺȼɇɈɆ�ɂ�ɆɈȽɍɑȿɆ�

ȻɈȽȺɌɕɊȿ�ɄɇəɁȿ�ȽȼɂȾɈɇȿ�ɋȺɅɌȺɇɈȼɂɑȿ�ɂ�Ɉ�ɉɊȿɄɊȺɋɇɈɃ�ɐȺɊȿȼɇȿ�ɅȿȻȿȾɂ�>7+(�7$/(�2)�76$5�
SaLtan, oF hiS Son the Renowned and Mighty BogatyR pRince gvidon SaLtanovich, and 
oF the BeaUtiFUL pRinceSS-Swan] �������� available at� ZZZ�OLE�UX�/,75$�386+.,1�
saltan.txt; see also aLexandeR pUShkin, the taLe oF tSaR SaLtan��/RXLV�=HOOLNRII��WUDQV���
0RVFRZ��3URJUHVV�3XEOLVKHUV���������DYDLODEOH�DW�KWWS���KRPH�IUHHXN�FRP�UXVVLFD��ERRNV�
VDOW�VDOWDQ�KWPO��

���� 1LNRODL�5LPVN\�.RUVDNRY��7KH�7DOH� RI�7VDU� 6DOWDQ� ������ RSHUD�� SHUKDSV� EHVW�
NQRZQ�WR�PRVW�$PHULFDQV�IRU�³)OLJKW�RI�WKH�%XPEOHEHH´��

���� 6HH� Ⱥɥɟɤɫɚғɧɞɪ� Ɇɟɥɟғɧɬɶɟɜɢɱ� ȼɨғɥɤɨɜ� >$OH[DQGHU� 0HOHQW\HYLFK� 9RONRY@��
ȼɨɥɲɟɛɧɢɤ� ɂɡɭɦɪɭɞɧɨɝɨ� Ƚɨɪɨɞɚ� >the wiZaRd oF the eMeRaLd city@� HW� VHT�� ��������
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8�6�²WKLQN��IRU�H[DPSOH��KRZ�'LVQH\¶V�The Little Mermaid ZRXOG�KDYH�ÀRSSHG�
had it remained true to the danish original.

7KH�0DU\�6XH�VXEJHQUH�RI�IDQILF�LV�DFFRUGHG�OLWWOH�UHVSHFW�DPRQJ�IDQV��EXW�KDV�
LWV�GHIHQGHUV��ZKR�VHH�LQ�LW�³WKH�PRGHUQ�LQFDUQDWLRQ�RI�DQ�ROG�DQG�RIWHQ�FHOHEUDWHG�
SKHQRPHQRQ²UHWHOOLQJ�D�FDQRQLFDO�VWRU\�WR�EHWWHU�UHSUHVHQW�RQHVHOI�´104 if Mary 
6XH�FDQ�HPSRZHU�LQGLYLGXDO�IDQILF�ZULWHUV�RU�WKH�JURXSV�WR�ZKLFK�WKH\�EHORQJ�105 
yemets may be empowering russia, and through his retelling both protecting 
5XVVLD¶V� OLWHUDU\� WUDGLWLRQ� DQG�PDNLQJ� D� IRUHLJQ� FKDUDFWHU�PRUH� DFFHVVLEOH� WR� D�
russian audience.

,Q� DGGLWLRQ�� <HPHWV� LV� DFKLHYLQJ� ZKDW� HDUO\� REVHUYHUV� �LQFOXGLQJ� *HQH�
roddenberry and the editors of 6WDU�7UHN��7KH�1HZ�9R\DJHV� saw as one of the 
PDLQ�EHQH¿WV�RI�IDQILF��MXPS�VWDUWLQJ�KLV�RZQ�FDUHHU�DV�D�ZULWHU��$QG�<HPHWV��ZKR�
began with tanya grotter, is now focusing his attention on two new series—the 
Methodius buslaev and hooligan adventures.��� Methodius buslaev appears in the 
7DQ\D�*URWWHU�VWRULHV��EXW�KH�LV�HQWLUHO\�<HPHWV¶�FUHDWLRQ��,Q�KLV�RZQ�DGYHQWXUHV�
%XVODHY¶V�ZRUOG�VHHPV�OHVV�3RWWHUHVTXH��OLNH�9RONRY�EHIRUH�KLP��<HPHWV�VWDUWHG�
ZLWK�DQ�LPSRUWHG�¿FWLRQDO�ZRUOG�EXW��KDYLQJ�JURZQ�FRQ¿GHQW�IURP�ZRUNLQJ�ZLWK�
it, is taking it in a different direction from the one chosen by its original creator. 
,QWHUHVWLQJO\��<HPHWV�H[SOLFLWO\�HQFRXUDJHV�IDQILF�RQ�WKH�%XVODHY�ZHEVLWH��XUJLQJ�
UHDGHUV� WR� ³ZULWH� WKHLU� RZQ� YHUVLRQ� RI� HYHQWV´� DQG� DQVZHU� WKH� TXHVWLRQ� ³ZKDW�
KDSSHQV�DIWHU�WKH�ERRN�HQGV"´107 at least one volume of these fan stories has been 
commercially published.108

available in English translation as taLeS oF Magic Land� �3HWHU�/��%O\VWRQH�� WUDQV�� �QG�
UHYLVHG�HGLWLRQ��5HG�%UDQFK�3UHVV��������

���� $QXSDP� &KDQGHU� 	� 0DGKDYL� 6XQGHU�� (YHU\RQH¶V� D� 6XSHUKHUR�� $� &XOWXUDO�
Theory of “Mary Sue” Fan Fiction as Fair Use, 95 caL. L. Rev.� ��������� �������� VHH�
also, for example, rebecca tushnet, 3D\PHQW�LQ�&UHGLW��&RS\ULJKW�/DZ�DQG�6XEFXOWXUDO�
Creativity, 70 Law & conteMp. pRoBS.�������������-DFTXHOLQH�/DL�&KXQJ��Drawing Idea 
IURP�([SUHVVLRQ��&UHDWLQJ�D�/HJDO�6SDFH�IRU�&XOWXUDOO\�$SSURSULDWHG�/LWHUDU\�&KDUDFWHUV, 
49 wM. & MaRy L. Rev.������������

���� &KDQGHU�	�6XQGHU��supra note 104, at 598.
���� 6HH� JHQHUDOO\� Ɇɟɮɨɞɢɣ� Ȼɭɫɥɚɟɜ�� ZZZ�EXVODHY�UX� �ODVW� YLVLWHG� 6HSWHPEHU� ���

�������0HWKRGLXV�%XVODHY�RI¿FLDO�ZHEVLWH��
���� Ɏɚɧɚɬɵ�Ⱦɦɢɬɪɢɹ� ȿɦɰɚ� ɧɚɩɢɫɚɥɢ� ɩɪɨɞɨɥɠɟɧɢɟ� ɟɝɨ� ɤɧɢɝɢ��$SULO� ���� ������

ZZZ�EXVODHY�UX�QHZV������ �³ɑɬɨ�ɩɪɨɢɫɯɨɞɢɬ� ɫ� ɝɟɪɨɹɦɢ�� ɤɨɝɞɚ� ɡɚɤɚɧɱɢɜɚɟɬɫɹ� ɤɧɢɝɚ"�
ɑɬɨ�ɞɟɥɚɟɬ�ɱɢɬɚɬɟɥɶ��ɩɟɪɟɜɟɪɧɭɜ�ɩɨɫɥɟɞɧɸɸ�ɫɬɪɚɧɢɰɭ"�ɑɢɬɚɬɟɥɶ�ɠɞɟɬ�ɩɪɨɞɨɥɠɟɧɢɹ�
ɥɸɛɢɦɨɝɨ�ɫɟɪɢɚɥɚ�ɢ�«�ɩɢɲɟɬ�ɫɜɨɸ�ɜɟɪɫɢɸ�ɫɨɛɵɬɢɣ��ɂ�ɬɨɝɞɚ�ɝɟɪɨɢ�ɧɚɱɢɧɚɸɬ�ɠɢɬɶ�
ɫɨɛɫɬɜɟɧɧɨɣ�ɠɢɡɧɶɸ´��

108 ɆɂɊɕ�ɌȺɇɂ�ȽɊɈɌɌȿɊ�ɂ�ɆȿɎɈȾɂə�ȻɍɋɅȺȿȼȺ��Ɏɚɧɚɬɵ�Ⱦɦɢɬɪɢɹ�ȿɦɰɚ�ɧɚɩɢɫɚɥɢ�
ɩɪɨɞɨɥɠɟɧɢɟ� ɟɝɨ� ɤɧɢɝɢ�� $SULO� ���� ������ ZZZ�EXVODHY�UX�QHZV������ �ODVW� YLVLWHG�
6HSWHPEHU���������� �WLWOH� WUDQVODWHV� WR�³3HDFH�7DQ\D�*URWWHU�DQG�0HWKRGLXV�%XVODHYD´���
$�QRWH�RQ�WUDQVODWLRQV�WKURXJKRXW�WKLV�ZRUN��DQ\�WUDQVODWLRQV�IURP�3RUWXJXHVH�RU�*HUPDQ��
especially any errors, are my own. any translations from chinese are mine, too, with the 
indispensable help of Zhou Qienyuan—that is to say, the errors are mine and the parts that 
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Fan Fiction and Copyright122

although anupam chander and Madhavi Sunder see noncommercial Mary 
6XH�IDQILF�DV�IDLU�XVH�109 the tanya grotter novels might fail the fourth prong of 
WKH�VHFWLRQ�����WHVW��,Q�-XO\�������WKH�EHVW�VHOOLQJ�FKLOGUHQ¶V�ERRN�LQ�5XVVLD�ZDV�
Ɍɚɧɹ�Ƚɪɨɬɬɟɪ�ɢ�ɩɟɪɫɬɟɧɶ�ɫ�ɠɟɦɱɭɠɢɧɨɣ [Tanya Grotter and the Pearl Ring], 
the eleventh in the series.110 +DUU\�3RWWHU�DQG�WKH�+DOI�%ORRG�3ULQFH, published 
in russian in december 2005,111 was second.112� ,W¶V� KDUG� WR� WHOO�ZKHWKHU�7DQ\D�
*URWWHU�ZDV�DFWXDOO\�GLVSODFLQJ�+DUU\�3RWWHU�VDOHV��RU�ZKHWKHU�WKHUH�ZDV�VXI¿FLHQW�
elasticity of demand for fantasy that all potential buyers of +DUU\�3RWWHU�DQG�WKH�
+DOI�%ORRG� 3ULQFH or Ɍɚɧɹ� Ƚɪɨɬɬɟɪ� ɢ� ɩɟɪɫɬɟɧɶ� ɫ�ɠɟɦɱɭɠɢɧɨɣ� ZRXOG� MXVW�
as happily buy both works; for many fans, purchases are limited not by the cost 
of books but by the speed at which authors can produce works the fans want to 
UHDG��2Q�WKH�VDPH�OLVW��WKH�WUDQVODWLRQ�RI�WKH�¿IWK�+DUU\�3RWWHU�ERRN��+DUU\�3RWWHU�
and the Order of the Phoenix��UDQNHG�VL[WK��ZKLOH�WKH�¿IWK�RI�<HPHWV¶�0HWKRGLXV�
buslaev adventures, Ɇɟɮɨɞɢɣ�Ȼɭɫɥɚɟɜ��Ɇɟɫɬɶ�ɜɚɥɶɤɢɪɢɣ [0HWKRGLXV�%XVODHY��
Revenge of the Valkyries], ranked tenth.���

yemets is far from the only author to seek to bring harry potter into his own 
FRXQWU\¶V� OLWHUDU\� WUDGLWLRQ�� ,Q�QHLJKERULQJ�%HODUXV�� D�+DUU\�3RWWHU� FORQH²VDYH�
that he is a technology-user in a world where most people use magic—rides 
a motorcycle and wields a grenade launcher in Porri Gatter and the Stone 
Philosopher and its sequels.114 in china and india, with rich literary traditions and 
increasingly prominent positions in the world economy, the localization of harry 
potter is a form of empowerment. this empowerment may make good economic 
VHQVH�DV�ZHOO�DV�JRRG�FXOWXUDO�VHQVH��$V�7LPRWK\�:X�QRWHV�

[t]he argument for letting potter crush his international competition is quite 
ZHDN�«�>$@V�WUDGH�HFRQRPLVWV�ZLOO�WHOO�\RX��WUDGH�RIWHQ�ZRUNV�ZKHQ�FRXQWULHV�
LPLWDWH�DQG�LPSURYH�WKH�LQYHQWLRQV�RI�RWKHUV�«�7KHUH�LV��LQ�VKRUW��D�VHFRQGDU\�
3RWWHU�PDUNHW��,VQ¶W�WKLV�WKH�LQWHUQDWLRQDO�WUDGLQJ�V\VWHP�DW�LWV�EHVW"

DUH�FRUUHFW�DUH�'U��=KRX¶V��$Q\�WUDQVODWLRQV�IURP�5XVVLDQ�DUH�E\�ZD\�RI�*RRJOH�/DQJXDJH�
7RROV��DQG�,¶P�JHQHURXVO\�ZLOOLQJ�WR�JLYH�*RRJOH�FUHGLW�IRU�WKH�HUURUV�DV�ZHOO�

���� &KDQGHU�	�6XQGHU��supra note 104.
110 Elena Kitayeva, ɇɚɲɢ� ɞɟɬɢ²ɷɬɨ� ɧɟɜɵɝɨɞɧɨ, BUSineSS peteRSBURg onLine, 

6HSWHPEHU�����������ZZZ�GSJD]HWD�UX�DUWLFOH��������
111 news.rin.ru, 5XVVLDQ� YHUVLRQ� RI� ³+DUU\� 3RWWHU� DQG� +DOI�%ORRG� 3ULQFH´�

appeared in stores��KWWS���QHZV�ULQ�UX�HQJ�QHZV���������ODVW�YLVLWHG�6HSWHPEHU����������
112 Kitayeva, supra note 110.
���� .LWD\HYD��supra note 110.
114 ɉɈɊɊɂ�ȽȺɌɌȿɊ�ɂ�ɄȺɆȿɇɇɕɃ�ɎɂɅɈɋɈɎ [poRRi gatteR and the Stone phiLoSopheR] 

�9UHPQ\D�� �������ɉɈɊɊɂ� ȽȺɌɌȿɊ�� ɅɂɑɇɈȿ� ȾȿɅɈ� ɆȿɊȽɂɈɇɕ [poRRi gatteR: MeRLioniy’S 
peRSonaL FiLe@��9UHPQ\D���������ɉɈɊɊɂ�ȽȺɌɌȿɊ����ɉɈȾȼɂȽɈȼ�ɋȿɇȺ�ȺȿɋɅɢ�>poRRi gatteR: 9 
FeatS oF hay aeSLi@��9UHPQ\D���������VHH�JHQHUDOO\�ɉɨɪɪɢ�Ƚɚɬɬɟɪ��ZZZ�JDWWHU�UX�PDLQ�
asp; see also Wu, supra�QRWH�����DQG�0DVWHUOLQHVV��3RUL�*DWWHU�3RUULGJH��ZZZ�PDVWHUOLQHVV�
FRP�D�3RUUL�*DWWHU�KWP��ODVW�YLVLWHG�6HSWHPEHU����������

Schwabach (978-0-7546-7903-5).indb   122 5/11/2011   3:04:14 PM

Page 130 of 330



Pro
of C

opy 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

7KUHH�,QWHUHVWV�RI�WKH�$XWKRU�LQ�&RQÀLFW�ZLWK�)DQ¿F ���

Moreover, the writers of secondary potters are probably better at creating 
YHUVLRQV�RI�3RWWHU�VXLWHG�WR�ORFDO�FRQGLWLRQV�«�/RFDO�ZULWHUV�GR�WKLQJV�WR�+DUU\�
WKDW� 5RZOLQJ� FDQ¶W�� OLNH� LQWURGXFLQJ� KLP� WR� ORFDO� OLWHUDU\� ¿JXUHV� DQG� SXWWLQJ�
KLP�LQ�ORFDO�ZDUV��,W�PD\�EH�JRRG�DQG�LW�PD\�EH�EDG��EXW�LW¶V�D�PDUNHW�IDLOXUH�WR�
prevent it.115

,Q� ,QGLD�� +DUU\� 3RWWHU¶V� EURRPVWLFN� WDNHV� KLP� À\LQJ� DFURVV� &DOFXWWD� WR� PHHW�
characters from bengali literature, indian history, and cinema—or did, until he 
was grounded by a copyright lawsuit.��� rowling and Warner brothers apparently 
retain the right to adapt harry to other cultures—even if they never get around to it. 
While the character harry potter is protected by copyright and trademark, Warner 
brothers, owner of the copyright in the harry potter movies, has even sought to 
SUHYHQW�WKH�XVH�RI�VRXQG�DOLNH�QDPHV�LQ�XQUHODWHG�ZRUNV��VXLQJ�WR�HQMRLQ�WKH�UHOHDVH�
of a movie with the title +DUL�3XWWDU—A Comedy Of Terrors�DERXW�³D����\HDU�ROG�
boy who moves to England with his parents and becomes embroiled in a battle 
RYHU�D�VHFUHW�PLFURFKLS�´117 While this sort of idem sonans argument might make 
a certain amount of sense with tanya grotter, clearly intended as an imitation of 
+DUU\�3RWWHU��LW�VHHPV�D�ELW�IDUIHWFKHG�ZLWK�D�VWRU\�WKDW�GRHVQ¶W�LQYROYH�PDJLF�DQG�
a wizarding school; harry potter, after all, is a fairly ordinary English name—or at 
least it used to be. it seems unlikely that many parents with the surname potter will 
EH�QDPLQJ�WKHLU�VRQV�³+DUU\´�IRU�WKH�QH[W�IHZ�GHFDGHV��3HWXQLD�'XUVOH\�WKLQNV�LW¶V�
FRPPRQ�LQ�WKH�%ULWLVK��DV�ZHOO�DV�$PHULFDQ��VHQVH�RI�WKH�ZRUG��³>Q@DVW\��FRPPRQ�
QDPH��LI�\RX�DVN�PH�´118�,Q�DQ\�HYHQW��D�FKDUDFWHU¶V�QDPH�DORQH�LV�QRW�FRS\ULJKWDEOH��
ZKHWKHU�LW�LV�D�QDPH�UHDO�SHRSOH�PLJKW��DQG�GR��DFWXDOO\�KDYH��OLNH�+DUU\�3RWWHU��RU�
D�FRLQHG�QDPH�OLNH�7DU]DQ��$QG�³+DUL´�DQG�³3XWWDU´�DUH�FRPPRQ�QDPHV�LQ�,QGLD��
DQG�SHUKDSV�PRVW�VLJQL¿FDQWO\�QRW�WKH�ZD\�³+DUU\�3RWWHU´�LV�WUDQVODWHG��,Q�+LQGL�
³+DUU\�3RWWHU´�LV�³¡Ȱ�Ȣ �Ȩ���´�0HDQZKLOH�WKH�WLWOH�RI�³+DUL�3XWWDU�´�WKH�PRYLH��LV�
³¡�Ȣ �Ǖ�Q���´�VR�WKH�OLNHOLKRRG�RI�FRQIXVLRQ�IRU�WKH�LQWHQGHG�DXGLHQFH�LV�UHGXFHG��
�,Q�DQ\�HYHQW��WKH�PRYLH�LV�PRUH�OLNH�+RPH�$ORQH�WKDQ�OLNH�+DUU\�3RWWHU�. a google 
LPDJH�VHDUFK�IRU�³¡Ȱ�Ȣ �Ȩ���́�WXUQV�XS�QRWKLQJ�EXW�+DUU\�3RWWHU��DW�OHDVW�RQ�WKH�¿UVW�
SDJH���ZKLOH�D�VHDUFK�IRU�³¡�Ȣ �Ǖ�Q���́�WXUQV�XS�QRWKLQJ�EXW�+DUL�3XWWDU��:KLOH�WKH�
use was commercial, this absence of even initial interest confusion would seem to 
weaken any trademark argument as well.

115 Wu, supra note 92.
���� &KDQGHU�	�6XQGHU��supra�QRWH������DW����±����QQ��������
117 :DUQHU�³6XHV�2YHU�3XWWDU�0RYLH,” BBc newS��$XJXVW�����������KWWS���QHZV�

EEF�FR�XN���KL�HQWHUWDLQPHQW���������VWP�� VHH� DOVR� +DUL� 3XWWDU� 2I¿FLDO�:HEVLWH�� ZZZ�
KDULSXWWDUWKH¿OP�FRP�LQGH[�KWPO��QR�ORQJHU�DYDLODEOH�DV�RI�-XQH�����������5DPROD�7DOZDU�
badam, %ROO\ZRRG¶V�³+DUL�3XWDU´�:LQV�³+DUU\�3RWWHU´�6XLW, aSSociated pReSS, September 
����������DYDLODEOH�DW�ZZZ�XVDWRGD\�FRP�OLIH�PRYLHV�QHZV������������KDUL�SXWWDUB1�KWP�
�ODVW� YLVLWHG�2FWREHU� ���� �������$QQD�3KLOOLSV��&RS\ULJKW� RU� 7UDGHPDUN"�&DQ�2QH�%R\�
:L]DUG�3UHYHQW�)LOP�7LWOH�'XSOLFDWLRQ", 11 San diego int’L�/�-�������������

118 J.k. RowLing, haRRy potteR and the SoRceReR’S Stone����������
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Fan Fiction and Copyright124

,Q�&KLQD��+DUU\¶V�XQDXWKRUL]HG�DGYHQWXUHV�KDYH� WDNHQ�KLP� WKURXJK�&KLQHVH�
OLWHUDWXUH��LQWR�DQ�RXWHU�VSDFH�¿OOHG�ZLWK�PDJLFDO�IDLU\ODQGV��DQG��FXULRXVO\��LQWR�
WKH�ZRUOG�RI�7RONLHQ¶V�7KH�+REELW.119 chinese students have studied at hogwarts, 
no doubt on a Mary Sue scholarship, in +DUU\�3RWWHU�DQG�WKH�&KLQHVH�2YHUVHDV�
6WXGHQWV� DW� WKH�+RJZDUWV� 6FKRRO� RI�:LWFKFUDIW� DQG�:L]DUGU\.120 Some of these 
are low-grade attempts to cash in on the popularity of harry potter; the hobbit 
adventure, +DOL�%RWH�\X�%DR�=XORQJ, seems to be one of these.121�2WKHUV�DUH�IDQILF�
LQ�WKH�WUXHVW�VHQVH��OLNH�³+DUU\�3RWWHU�DQG�WKH�6KRZGRZQ´�

2QH�«�ZULWHU�LV�D�PDQDJHU�DW�D�6KDQJKDL�WH[WLOH�IDFWRU\�QDPHG�/L�-LQJVKHQJ��
³,�ERXJKW�+DUU\�3RWWHU���WKURXJK���IRU�P\�VRQ�D�FRXSOH�RI�\HDUV�DJR��DQG�ZKHQ�
KH�¿QLVKHG�UHDGLQJ�WKHP��KH�NHSW�DVNLQJ�PH�WR�WHOO�KLP�ZKDW�KDSSHQV�QH[W�´�KH�
H[SODLQHG��³:H�FRXOGQ¶W�ZDLW��VR�,�EHJDQ�PDNLQJ�XS�P\�RZQ�VWRU\�DQG�LQ�0D\�
last year, i typed it up on my computer. i had to get up early and go to bed late 
WR�ZULWH�WKLV�QRYHO��XVXDOO\�VSHQGLQJ�RQH�KRXU��IURP���WR���LQ�WKH�PRUQLQJ�DQG����
WR����LQ�WKH�HYHQLQJ�WR�ZULWH�LW�´
7KH� UHVXOW�ZDV� ³+DUU\� 3RWWHU� DQG� WKH� 6KRZGRZQ�´� D� ��������ZRUG� QRYHO��

WKH�¿QDO�YHUVLRQ�RI�ZKLFK�KH�SODFHG�UHFHQWO\�RQ�:HEVLWHV��IROORZHG�E\�D�QRWLFH�
saying he was looking for publishers. the book quickly logged 150,000 readers 
RQ�D�SRSXODU�&KLQHVH�VLWH��%DLGX�FRP¶V�+DUU\�3RWWHU�IDQ�:HE�SDJH�
³7KLV� LV� IDQWDVWLF�´� *X� *XDLJXDL�� DQ� DGPLULQJ� UHDGHU�� ZURWH� RQOLQH� DERXW�

³6KRZGRZQ�´�³,�ZRQGHU� LI�5RZOLQJ�ZRXOG�ERWKHU� WR�FRQWLQXH� WR�ZULWH� LI� VKH�
KDG�UHDG�LW�´122

While Showdown is probably a better read than, say, Bao Zulong,��� it was not 
ZULWWHQ�IRU�SUR¿W²QRQHWKHOHVV�� LW�KDV�EHHQ�VROG� LQ�KDUG�FRS\�IRUP��ZLWKRXW� WKH�

119 See generally naill renfro, Pirate Naill Reads�� DYDLODEOH�DW�KWWS���QDLOO�UHQIUR�
OLYHMRXUQDO�FRP������KWPO��ODVW�YLVLWHG�6HSWHPEHU����������

120 chris Walters, &KLQHVH� )DNH� +DUU\� 3RWWHU� ,V� $ZHVRPH�� $OVR� $� 'UDJRQ, 
conSUMeRiSt�� $XJXVW� ���� ������ KWWS���FRQVXPHULVW�FRP�FRQVXPHU�IDNHV�FKLQHVH�IDNH�
harry-potter-is-awesome-also-a-dragon-288542.php.

121 renfro, supra note 119.
122 howard W. French, Chinese Market Awash in Fake Potter Books, n.y. tiMeS, 

$XJXVW����������DYDLODEOH�DW�ZZZ�Q\WLPHV�FRP������������ZRUOG�DVLD���FKLQD�KWPO"SDJH
ZDQWHG �	HL ����	HP	HQ)��)RU�DQ�(QJOLVK�ODQJXDJH�HTXLYDOHQW��VHH�&DVVDQGUD�&ODLUH¶V�
QRYHO�OHQJWK�IDQILF��Draco Dormiens��DQG�LWV�VHTXHOV��7KH�QRYHOV�KDYH�EHHQ�WDNHQ�RIÀLQH�
by their author following a fandom dispute too convoluted and arcane to describe here, 
but are still widely available. See, for example, The Draco Trilogy, KWWS���ZHE�DUFKLYH�RUJ�
ZHE����������������KWWS���ZZZ�KHLGL��FRP�GW� �ODVW� YLVLWHG� 6HSWHPEHU� ���� ������� 0V��
&ODLUH�KDV�JRQH�RQ�WR�EHFRPH�WKH�DXWKRU��DV�³&DVVDQGUD�&ODUH´��RI�WKH�0RUWDO�,QVWUXPHQWV�
fantasy trilogy.

���� 6HH�+DUU\�3RWWHU� DQG� WKH� 6KRZGRZQ, n.y. tiMeS, august 10, 2007, available 
at ZZZ�Q\WLPHV�FRP������������RSLQLRQ���SRWWHU��KWPO��ODVW�YLVLWHG�2FWREHU�����������
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7KUHH�,QWHUHVWV�RI�WKH�$XWKRU�LQ�&RQÀLFW�ZLWK�)DQ¿F 125

consent or even knowledge of the author, Mr. Li.124 this double piracy is, at least 
SRWHQWLDOO\�� DQ� LQIULQJHPHQW� RQ� ERWK� 5RZOLQJ¶V� FRS\ULJKW� LQ� WKH� +DUU\� 3RWWHU�
FKDUDFWHU�DQG�/L¶V�FRS\ULJKW�LQ�WKH�RULJLQDO�HOHPHQWV�RI�KLV�ZRUN�

,Q�JHQHUDO��WKH�+DUU\�3RWWHU�FRS\ULJKW�PDFKLQH�KDV�EHHQ�WROHUDQW�RI�IDQILF�DQG�
parody, even commercially published parody such as the belarusian adventures 
of porri gatter.125 commercially published parodies have also been tolerated 
in the czech republic,��� France,127 hungary,128 indonesia,129 and throughout 
the English-speaking world,��� even though the fair use and First amendment 
FRQFHUQV�XQGHUO\LQJ�WKH�8�6��6XSUHPH�&RXUW¶V�SURWHFWLRQ�RI�SDURG\�LQ�Campbell 
may have no counterparts in some countries. Works which are merely new 
adventures of harry potter, such as the chinese and indian examples discussed 
above, or that achieve substantial commercial success with a character based 
on harry potter—tanya grotter—have not been tolerated. alternatively, 
commercially published works in certain large markets—china, india, and 
russia—may inspire a stronger reaction because these countries are perceived, 
often incorrectly, as more prone to copyright violation.��� india has been a 
SDUWLFXODU�WDUJHW��LQ�DGGLWLRQ�WR�WKH�ODZVXLWV�DJDLQVW�+DUU\¶V�%HQJDOL�DGYHQWXUHV��� 
and his unrelated sound-alike hari puttar,��� the potter industry even sued the 

124 French, supra note 122.
125 See supra note 114 and accompanying text; see also .HYLQ� 2¶)O\QQ��Potter 

Spawns Parody Part II, St. peteRSBURg tiMeS (russia), november 29, 2002, available at 
ZZZ�VSWLPHV�UX�LQGH[�SKS"DFWLRQBLG �	VWRU\BLG ����� �³1DWDO\D� 'ROJRYD� RI� 5RVPHQ��
the russian publishers of harry potter, said she had read portions of the porri gatter book 
and had no plans to sue. µ,W¶V�D�SDURG\�¶�VKH�VDLG´��

���� 6HH peteR JoLin, haRRy poUteR and phiL o’dendRon’S Stone: paRody oF haRRy 
potteR and the phiLoSopheR’S Stone, SoMewheRe on the edge oF good taSte� ��������
DQG�LWV�VHTXHOV��7KH�(QJOLVK�ODQJXDJH�YHUVLRQ�RI�WKH�¿UVW�ERRN�LV�QRWDEOH�IRU�WKH�LQWHQVH�
hostility its spam e-mail marketing campaign aroused among English-speaking fans. See, 
for example, ZZZ�DPD]RQ�FRP�+DUU\�3RXWHU�3KLO�2GHQGURQV�6WRQH�GS������������UHI
 VUB�B�"LH 87)�	V ERRNV	TLG ����������	VU �����ODVW�YLVLWHG�6HSWHPEHU����������

127 See pieRRe veyS, haRRy coveR: L’enSoRceLante paRodie� ��������pieRRe veyS, 
haRRy coveR: LeS MangeURS d’angLaiS ��������JUDSKLF�QRYHOV��

128 See k.B. RottRing: heRi kókLeR éS aZ epeköve (2005), and its many sequels.
129 See happy poRteR: penyUSUp di SekoLah SihiR hoMewoRk� ��������DYDLODEOH�DW 

ZZZ�EXNXNLWD�FRP�LQIRGHWDLOEXNX�SKS"LG%RRN ������ODVW�YLVLWHG�6HSWHPEHU����������
���� )DU�WRR�PDQ\�WR�OLVW��EXW see, for example, MichaeL geRBeR, BaRRy tRotteR and 

the UnaUthoRiZed paRody� �������� DQG� LWV� VHTXHOV��7KH�¿UVW� LQ� WKH� VHULHV�ZDV�RULJLQDOO\�
published in the U.S. as BaRRy tRotteR and the ShaMeLeSS paRody (�������WKH�FKDQJH�RI�
WLWOH�IURP�WKH�8�.��WR�WKH�8�6��HGLWLRQ�LV�LWVHOI�D�MRNH��SOD\LQJ�RQ�WKH�³WUDQVODWLRQ´�RI�WKH�
RULJLQDO�8�.��WLWOH�RI�WKH�¿UVW�ERRN��haRRy potteR and the phiLoSopheR’S Stone to haRRy 
potteR and the SoRceReR’S Stone�IRU�WKH�8�6��PDUNHW��

���� 6HH�JHQHUDOO\�$DURQ�6FKZDEDFK�� ,QWHOOHFWXDO�3URSHUW\�3LUDF\��3HUFHSWLRQ�DQG�
Reality in China, the United States, and Elsewhere, 2 J. int’L Media & ent. L.�����������

���� 6HH supra�QRWH�����DQG�DFFRPSDQ\LQJ�WH[W�
���� 6HH supra note 117 and accompanying text.
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Fan Fiction and Copyright���

RUJDQL]HUV�RI�D�'XUJD�3XMD�IHVWLYDO�LQ�.RONDWD�IRU�EXLOGLQJ�D�ODUJH�SDSLHU�PkFKp�
castle intended to represent hogwarts.���

7KH�+3�/H[LFRQ�WDNHV�RQH�VWHS�WRR�IDU

the hp Lexicon, praised by rowling, eventually went beyond what she was willing 
WR�DOORZ��LQ������WKH�VLWH¶V�DXWKRU��6WHYHQ�9DQGHU�$UN��DQG�5'5�%RRNV��D�VPDOO�
publisher in Muskegon, Michigan, agreed to publish much of the information in 
the hp Lexicon in book form.��� While the book could not reproduce the entire 
content of the Lexicon website, with its detailed descriptions and excerpted text 
IRU�MXVW�DERXW�HYHU\�SHUVRQ��SODFH�DQG�WKLQJ�LQ�WKH�3RWWHUYHUVH��LQ�LWV�RULJLQDO�IRUP�
it still included extensive sample text and, inevitably, spoilers for those who had 
not yet read the entire series. Warner brothers sued to stop publication of the book. 
$OWKRXJK�5RZOLQJ�KDG�QRW�ZULWWHQ�D�JXLGH�WR�KHU�RZQ�ZRUN��VKH�VWDWHG�WKDW�³>V@
KH�KDG�EHHQ�SODQQLQJ�WR�ZULWH�KHU�RZQ�GH¿QLWLYH�HQF\FORSDHGLD��WKH�SURFHHGV�RI�
ZKLFK�VKH�KDG�LQWHQGHG�WR�GRQDWH�WR�FKDULW\�´��� at a dramatic trial Vander ark, 
DFFRUGLQJ�WR�RQH�UHSRUWHU��³EURNH�LQWR�VREV�RQ�WKH�ZLWQHVV�VWDQG�´�DQG�WKH�MXGJH�
VXJJHVWHG�WKDW�WKH�FDVH�VKRXOG�QHYHU�KDYH�EHHQ�EURXJKW�

-XGJH�3DWWHUVRQ�«�UHPLQGHG� WKH�SDUWLHV� WKDW� LQ�³%OHDN�+RXVH�´� WKH�FKDUDFWHU�
0LVV�)OLWH�IDLWKIXOO\�DWWHQGV�HYHU\�GD\�RI�WKH�WULDO�DQG�¿QDOO\�GLHV�LQ�KHU�OLWWOH�
attic.
³$�YHU\�VDG�VWRU\�´�-XGJH�3DWWHUVRQ�VDLG��³/LWLJDWLRQ�LVQ¶W�DOZD\V�WKH�EHVW�ZD\�

WR�VROYH�WKLQJV�´���

at least one observer saw a parallel to the abusive proceedings of the Ministry of 
0DJLF�

���� ,QGLD� &RXUW� 5HMHFWV� +DUU\� 3RWWHU� $XWKRU¶V� &ODLP, available at aFp, october 
���� ������ KWWS���DIS�JRRJOH�FRP�DUWLFOH�$/HT0�K=K*U�TO:I<G)LJBLDJ1I<]8�O�Z� �ODVW�
YLVLWHG�2FWREHU�����������

���� 6HH�7LP�:X��-�.��5RZOLQJ¶V�'DUN�0DUN��:K\�6KH�6KRXOG�/RVH�+HU�&RS\ULJKW�
/DZVXLW�DJDLQVW�WKH�+DUU\�3RWWHU�/H[LFRQ, SLate, January 10, 2008, available at www.slate.
FRP�LG����������ODVW�YLVLWHG�2FWREHU������������5'5�%RRNV��+DUU\�3RWWHU�/H[LFRQ�8SGDWH, 
DYDLODEOH� DW�ZZZ�UGUERRNV�FRP�ERRNV�OH[LFRQ�KWPO� �ODVW� YLVLWHG�2FWREHU� ���� ������� 6HH�
also, for example, aaron Schwabach��7KH�+DUU\�3RWWHU�/H[LFRQ�DQG�WKH�:RUOG�RI�)DQGRP��
)DQ�)LFWLRQ��2XWVLGHU�:RUNV��DQG�&RS\ULJKW, 70 U. pitt. L. Rev. 387���������6KLUD�6LVNLQG��
&URVVLQJ�WKH�)DLU�8VH�/LQH��7KH�'HPLVH�DQG�5HYLYDO�RI�WKH�+DUU\�3RWWHU�/H[LFRQ�DQG�,WV�
,PSOLFDWLRQV�IRU�WKH�)DLU�8VH�'RFWULQH�LQ�WKH�5HDO�:RUOG�DQG�RQ�WKH�,QWHUQHW, 27 caRdoZo 
aRtS & ent. L.J.������������

���� 5RZOLQJ�:LQV�%RRN�&RS\ULJKW�&ODLP, bbc newS, September 8, 2008, available 
DW�KWWS���QHZV�EEF�FR�XN���KL�HQWHUWDLQPHQW���������VWP��ODVW�YLVLWHG�2FWREHU�����������

���� $QHPRQD�+DUWRFROOLV��7ULDO�2YHU�3RWWHU�/H[LFRQ�(QGV�:LWK� DQ�2OLYH�%UDQFK, 
n.y. tiMeS, april 17, 2008, available at ZZZ�Q\WLPHV�FRP������������Q\UHJLRQ���SRWWHU�
KWPO"BU �	VFS �	VT URZOLQJ	VW Q\W	RUHI VORJLQ��ODVW�YLVLWHG�2FWREHU������������
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7KUHH�,QWHUHVWV�RI�WKH�$XWKRU�LQ�&RQÀLFW�ZLWK�)DQ¿F 127

an expert witness for the plaintiffs, Jeri Johnson, an american expatriate who is 
a senior tutor at oxford University, seemed to play the role of dolores Umbridge, 
WKH�0LQLVWU\�RI�0DJLF¶V�DSSDUDWFKLN�DW�+RJZDUWV��DV�VKH�WHVWL¿HG�
6KH�GULSSHG�FRQWHPSW�DV�VKH�UHIHUUHG�WR�0U��9DQGHU�$UN¶V�ZRUN�DV�³WKH�VR�

FDOOHG�OH[LFRQ�´�6KH�VDLG�VKH�IRXQG�0U��9DQGHU�$UN¶V�FRPPHQWDU\�LQ�WKH�ERRN�WR�
EH�³ZHDN�ZDJJLVKQHVV�´���

rowling herself admitted that she did not think the hp Lexicon would displace 
sales of the potter novels,����DQG�VDLG�WKDW�VKH�ZDV�QRW�VXUH�VKH�KDG�³WKH�ZLOO�RU�WKH�
KHDUW´�WR�ZULWH�KHU�RZQ�JXLGH�140 also, she stated that she was motivated not by 
HFRQRPLF�IDFWRUV�EXW�E\�³RXWUDJH´��XQGHU�8�6��ODZ��FRS\ULJKW�LV�PHDQW�WR�SURWHFW�
WKH�DXWKRU¶V�HFRQRPLF�ULJKWV��QRW� WR�SURWHFW� WKH�DXWKRU�IURP�IHHOLQJ�RXWUDJHG�141 
1RQHWKHOHVV��WKH�FRXUW�HQMRLQHG�SXEOLFDWLRQ�RI�9DQGHU�$UN¶V�ERRN�142

$OWKRXJK�WKH�LQMXQFWLRQ�PD\�KDYH�EHHQ�EDG�QHZV�IRU�9DQGHU�$UN�DQG�5'5��
LW�ZDV� QRW� QHFHVVDULO\� EDG� QHZV� IRU� IDQGRP�� -XGJH� 3DWWHUVRQ¶V� RSLQLRQ�ZDV� DW�
EHVW� OXNHZDUP� WRZDUG� 5RZOLQJ¶V� DUJXPHQWV�� KH� REVHUYHG� WKDW� ³>L@VVXLQJ� DQ�
LQMXQFWLRQ� LQ� WKLV� FDVH� ERWK� EHQH¿WV� DQG� KDUPV� WKH� SXEOLF� LQWHUHVW�´��� perhaps 
PRVW�LPSRUWDQWO\��WKH�FRXUW�IRXQG�WKDW�WKH�/H[LFRQ�ZDV�QRW�D�GHULYDWLYH�ZRUN��³$�
ZRUN�LV�QRW�GHULYDWLYH��KRZHYHU��VLPSO\�EHFDXVH�LW�LV�µEDVHG�XSRQ¶�WKH�SUHH[LVWLQJ�
ZRUNV�´144 the court reasoned that the very existence of exceptions for parody 
and critical commentary, which are of necessity based upon the works they 
SDURG\�RU�HYDOXDWH��UHTXLUHV�WKDW�³GHULYDWLYH´�PHDQ�VRPHWKLQJ�PRUH�WKDQ�PHUHO\�
³EDVHG�XSRQ�´�7KH�FRXUW�DGRSWHG�WKH�UHDVRQLQJ�RI�-XGJH�3RVQHU� LQ�Ty, Inc. that 
³RZQHUVKLS�RI�FRS\ULJKW�GRHV�QRW�FRQIHU�D�OHJDO�ULJKW�WR�FRQWURO�SXEOLF�HYDOXDWLRQ�
RI� WKH�FRS\ULJKWHG�ZRUN�´145 in a footnote it highlighted the necessarily inverse 
UHODWLRQVKLS�EHWZHHQ�GHULYDWLYHQHVV�DQG�WUDQVIRUPDWLYHQHVV��

���� ,ELG��7KH�DXWKRU�PD\�KDYH�EHHQ� WKLQNLQJ�RI� D�SDUDOOHO� WR� WKH�KHDULQJ�RI�0DU\�
cattermole before dolores Umbridge. See J.k. RowLing, haRRy potteR and the deathLy 
haLLowS� ���±��� �6FKRODVWLF� %RRNV�� ������� 6HH� JHQHUDOO\� 6FKZDEDFK�� supra note 82; 
thomas et al., supra QRWH�����-RVHSK�	�:ROI��supra QRWH����IRU�D�GLVFXVVLRQ�RQ�WKH�ÀDZV�LQ�
WKH�0LQLVWU\�RI�0DJLF¶V�OHJDO�SURFHGXUHV�

���� See hartocollis, supra�QRWH������³&DQ�\RX�LPDJLQH�DQ\RQH�UHDGLQJ�WKLV�OH[LFRQ�IRU�
HQWHUWDLQPHQW�YDOXH"´�WKH�-XGJH�DVNHG��³+RQHVWO\��\RXU�+RQRU��QR�´�0V��5RZOLQJ�UHSOLHG��

140 5RZOLQJ�:LQV�%RRN�&RS\ULJKW�&ODLP, supra�QRWH�����
141 hartocollis, supra�QRWH�����
142 :DUQHU�%URV��(QWHUWDLQPHQW v. RDR Books������)�6XSS��G�����������6�'�1�<��

6HSWHPEHU�����������0DQ\�RI�WKH�GRFXPHQWV�UHODWLQJ�WR�WKH�FDVH�DUH�DOVR�FROOHFWHG�LQ�RoBeRt 
S. want, haRRy potteR and the oRdeR oF the coURt: the J.k. RowLing copyRight caSe 
and the QUeStion oF FaiR USe��������

���� :DUQHU�%URV��(QWHUWDLQPHQW������)�6XSS��G�DW�����
���� ,ELG���DW�����
���� ,ELG���DW����±����FLWLQJ�Ty, Inc. v. Publ’ns Int’l������)��G������������WK�&LU��������

�FRQFOXGLQJ�WKDW�D�FROOHFWRU¶V�JXLGH�WR�%HDQLH�%DELHV�ZDV�QRW�D�GHULYDWLYH�ZRUN���Castle 
Rock Entertainment v. Carol Publ’g Group������)��G������������G�&LU���������¿QGLQJ�WKDW�
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Fan Fiction and Copyright128

>W@KH� ODZ� LQ� >WKH� 6HFRQG@� &LUFXLW� KDV� UHFRJQL]HG� WKDW� ³HYHQ�ZKHQ� RQH�ZRUN�
LV� µEDVHG� XSRQ¶� DQRWKHU�� µLI� WKH� VHFRQGDU\� ZRUN� VXI¿FLHQWO\� WUDQVIRUPV� WKH�
expression of the original work such that the two works cease to be substantially 
similar, then the secondary work is not a derivative work and, for that matter, 
GRHV�QRW�LQIULQJH�WKH�FRS\ULJKW�RI�WKH�RULJLQDO�ZRUN�¶´���

the version of the Lexicon considered by the court failed because it copied 
5RZOLQJ¶V�WH[W�H[WHQVLYHO\�LQ�D�ZD\�WKDW�ZDV�QRW�D�IDLU�XVH�RI�5RZOLQJ¶V�PDWHULDO��
(YHQ� VR�� VRPH�RI� WKH� VHFWLRQ����� IDFWRUV�ZHLJKHG� LQ�9DQGHU�$UN¶V� DQG�5'5¶V�
IDYRU��7KH�¿UVW�IDFWRU��SXUSRVH�DQG�FKDUDFWHU�RI�WKH�XVH��ZHLJKHG�LQ�WKH�GHIHQGDQWV¶�
favor because the use was transformative147²WKDW� LV�� LW� DOWHUHG� WKH�³H[SUHVVLRQ��
PHDQLQJ�� RU�PHVVDJH´� RI� WKH� RULJLQDO�148 the Lexicon is a reference work; the 
seven harry potter novels tell a story. the use of material from the two School 
books149 presented a bit more of a problem, because they are partly reference 
works themselves.150�+RZHYHU�� ³WKH�/H[LFRQ¶V� XVH� LV� VOLJKWO\� WUDQVIRUPDWLYH� LQ�
that it adds a productive purpose to the original material by synthesizing it within 
a complete reference guide that refers readers to where information can be found 
LQ� D� GLYHUVLW\� RI� VRXUFHV�´151 the best evidence of the transformative nature of 
the Lexicon is that it was widely relied on as a reference source, even by Warner 
%URWKHUV��(OHFWURQLF�$UWV��WKH�PDNHUV�RI�+DUU\�3RWWHU�YLGHR�JDPHV���DQG�5RZOLQJ�
herself.152�7KLV�ZDV�XQGHUFXW�RQO\�VOLJKWO\�E\�GHIHQGDQWV¶�GHVLUH�WR�PDNH�D�SUR¿W�E\�
SURYLGLQJ�WKH�¿UVW�FRPSUHKHQVLYH�+DUU\�3RWWHU�UHIHUHQFH�JXLGH�RQ�WKH�PDUNHW���� 

D�6HLQIHOG�WULYLD�ERRN�ZDV�GHULYDWLYH���Twin Peaks Prods., Inc.������)���G�DW�������VWDWLQJ�
WKDW�JXLGH�WR�7ZLQ�3HDNV�WHOHYLVLRQ�VHULHV�WKDW�VHW�RXW�GHWDLOHG�SORW�GHVFULSWLRQV�RI�¿UVW�HLJKW�
HSLVRGHV�ZDV�GHULYDWLYH���

���� :DUQHU�%URV��(QWHUWDLQPHQW������)�6XSS��G�DW�����Q������TXRWLQJ�:HOO�0DGH�7R\�
Mfg. Corp. v. Goffa Int’l Corp.������)��G������������G�&LU���������ZKLFK�LQ�WXUQ�LV�TXRWLQJ�
Castle Rock������)��G�DW�����Q����

147 :DUQHU�%URV��(QWHUWDLQPHQW, 575 F.Supp.2d at 541.
148 See Campbell v. $FXII�5RVH�0XVLF��,QF�������8�6������������������
���� 7KH�6FKRRO�%RRNV��UHIHUUHG�WR�LQ�WKH�RSLQLRQ�DV�WKH�³FRPSDQLRQ�ERRNV�´�DUH�WZR�

books used by harry at school, with annotations in the margins by harry and his friends. 
they are more in the nature of reference works than stories; they do not advance the plot or 
GHYHORS�WKH�FKDUDFWHUV�VLJQL¿FDQWO\��EXW�WKH\�GR�SURYLGH�DGGLWLRQDO�GHSWK�DQG�LOOXPLQDWLRQ��
See J.k. RowLing, FantaStic BeaStS & wheRe to Find theM���������D�EHVWLDU\�GHVFULELQJ�
many species of magical creatures and beings, some very important to the stories and 
others that do not even appear; provides some insight into the tension between magical 
KXPDQV��QRQ�KXPDQV��DQG�0XJJOHV���J.k. RowLing, QUidditch thRoUgh the ageS���������D�
history of Quidditch, providing incidental glimpses of the Ministry of Magic and wizarding 
FRPPXQLWLHV�LQ�RWKHU�FRXQWULHV��

150 :DUQHU�%URV��(QWHUWDLQPHQW������)�6XSS��G�DW����±���
151 :DUQHU�%URV��(QWHUWDLQPHQW, 575 F.Supp.2d at 542.
152 :DUQHU�%URV��(QWHUWDLQPHQW, 575 F.Supp.2d at 542.
���� :DUQHU�%URV��(QWHUWDLQPHQW, 575 F.Supp.2d at 545.
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7KUHH�,QWHUHVWV�RI�WKH�$XWKRU�LQ�&RQÀLFW�ZLWK�)DQ¿F 129

5RZOLQJ¶V� DQG�:DUQHU� %URWKHUV¶� FRPSODLQW� GUDZV� D� GLVWLQFWLRQ� WKDW� WKH� FRXUW��
and so far the law generally, do not formally acknowledge, but that may become 
LPSRUWDQW�LQ�DVVHVVLQJ�WKH�OHJDOLW\�RI�IDQILF�DQG�RWKHU�IDQ�JHQHUDWHG�FRQWHQW�

>7@KHUH�LV�D�VLJQL¿FDQW�GLIIHUHQFH�EHWZHHQ�JLYLQJ�WKH�LQQXPHUDEOH�+DUU\�3RWWHU�
fan sites latitude to discuss the +DUU\�3RWWHU Works in the context of free of charge, 
ephemeral websites and allowing a single fan site owner and his publisher to 
commercially exploit the +DUU\�3RWWHU�%RRNV�LQ�FRQWUDYHQWLRQ�RI�0V��5RZOLQJV¶�
wishes and rights and to the detriment of other +DUU\�3RWWHU fan sites.154

the second factor, the nature of the underlying work, favored the plaintiffs, as will 
DOZD\V�EH�WKH�FDVH�ZLWK�FRPSOH[�OLWHUDU\�ZRUOGV��³>L@Q�FUHDWLQJ�WKH�+DUU\�3RWWHU�
novels and the companion books, rowling has given life to a wholly original 
XQLYHUVH�RI�SHRSOH��FUHDWXUHV��SODFHV��DQG�WKLQJV�«�6XFK�KLJKO\�LPDJLQDWLYH�DQG�
FUHDWLYH�¿FWLRQDO�ZRUNV�DUH�FORVH�WR�WKH�FRUH�RI�FRS\ULJKW�SURWHFWLRQ��SDUWLFXODUO\�
ZKHUH�WKH�FKDUDFWHU�RI�WKH�VHFRQGDU\�ZRUN�LV�QRW�HQWLUHO\�WUDQVIRUPDWLYH�´155

the third factor, the amount and substantiality of the allegedly infringing use, 
ZDV� VRPHZKDW� PRUH� GLI¿FXOW� WR� DVVHVV�� 7KH� FRXUW� DJUHHG� ZLWK� WKH� GHIHQGDQWV�
WKDW�³>W@R�IXO¿OO� LWV�SXUSRVH�DV�D�UHIHUHQFH�JXLGH�WR�WKH�+DUU\�3RWWHU�ZRUNV��LW� LV�
reasonably necessary for the Lexicon to make considerable use of the original 
ZRUNV�´����+RZHYHU��WKH�/H[LFRQ�HQJDJHG�LQ�PRUH�YHUEDWLP�FRS\LQJ�RI�5RZOLQJ¶V�
H[DFW� WXUQV� RI� SKUDVH� WKDQ� ZDV� VWULFWO\� QHFHVVDU\� IRU� GHVFULSWLRQ�� ³>Y@HUEDWLP�
FRS\LQJ� RI� WKLV� QDWXUH� GHPRQVWUDWHV� 9DQGHU�$UN¶V� ODFN� RI� UHVWUDLQW� GXH� WR� DQ�
HQWKXVLDVWLF� DGPLUDWLRQ� RI� 5RZOLQJ¶V� DUWLVWLF� H[SUHVVLRQ�� RU� SHUKDSV� KDVWH� DQG�
OD]LQHVV�DV�5RZOLQJ�VXJJHVWHG>�@´157

the fourth and most important158 factor, effect on the potential market 
for or value of the underlying work, seemed to weigh slightly in favor of the 
plaintiffs, largely because of the School books. the fact that rowling might 
SODQ�WR�SXEOLVK�KHU�RZQ�HQF\FORSHGLD�ZDV�LUUHOHYDQW��EHFDXVH�³WKH�PDUNHW�IRU�
reference guides to the harry potter works is not exclusively hers to exploit or 
license, no matter the commercial success attributable to the popularity of the 
RULJLQDO�ZRUNV�«�7KH�PDUNHW�IRU�UHIHUHQFH�JXLGHV�GRHV�QRW�EHFRPH�GHULYDWLYH�

���� )LUVW�$PHQGHG�&RPSODLQW�DW����:DUQHU�%URV��(QWHUWDLQPHQW��,QF� v. RDR Books 
��������1R�����&LY�������

155 :DUQHU� %URV�� (QWHUWDLQPHQW, 575 F.Supp.2d DW� ���� �FLWLQJ� Castle Rock 
Entertainment v. Carol Publ’g Group������)��G������������G�&LU���������Twin Peaks Prods., 
Inc.������)���G�DW�������Paramount Pictures Corp. v. Carol Publ’g Group, 11 F.Supp.2d 
����������6�'�1�<���������

���� :DUQHU�%URV��(QWHUWDLQPHQW������)�6XSS��G�DW�����
157 :DUQHU�%URV��(QWHUWDLQPHQW, 575 F.Supp.2d at 548.
158 Twin Peaks Prods., Inc.������)��G�DW�������³7KH�IRXUWK�IDFWRU��PDUNHW�HIIHFW��LV�

µXQGRXEWHGO\� WKH� VLQJOH�PRVW� LPSRUWDQW� HOHPHQW� RI� IDLU� XVH¶´�� �TXRWLQJ�+DUSHU�	�5RZ��
Publ’rs v. Nation Enter.������8�6�������������������
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Fan Fiction and Copyright���

VLPSO\�EHFDXVH�WKH�FRS\ULJKW�KROGHU�VHHNV�WR�SURGXFH�RU�OLFHQVH�RQH�´159 With 
regard to the seven novels,

there is no plausible basis to conclude that publication of the Lexicon would 
LPSDLU�VDOHV�RI�WKH�+DUU\�3RWWHU�QRYHOV��3ODLQWLIIV¶�H[SHUW�6X]DQQH�0XUSK\��YLFH�
SUHVLGHQW�DQG�SXEOLVKHU�RI�WUDGH�SXEOLVKLQJ�DQG�PDUNHWLQJ�DW�6FKRODVWLF��WHVWL¿HG�
that in her opinion a child who read the Lexicon would be discouraged from 
reading the harry potter series because the Lexicon discloses key plot points 
DQG�GRHV�QRW�FRQWDLQ�³VSRLOHU�DOHUWV�´��7U���0XUSK\��DW����������������&KLOGUHQ�
may be an elusive market for book publishers, but it is hard to believe that a 
FKLOG��KDYLQJ�UHDG�WKH�/H[LFRQ��ZRXOG�ORVH�LQWHUHVW�LQ�UHDGLQJ��DQG�WKXV�KLV�RU�
KHU�SDUHQWV¶�LQWHUHVW�LQ�SXUFKDVLQJ��WKH�+DUU\�3RWWHU�VHULHV��%HFDXVH�WKH�/H[LFRQ�
XVHV�WKH�+DUU\�3RWWHU�VHULHV�IRU�D�WUDQVIRUPDWLYH�SXUSRVH��WKRXJK�LQFRQVLVWHQWO\���
reading the Lexicon cannot serve as a substitute for reading the original novels; 
WKH\�DUH�HQMR\HG�IRU�GLIIHUHQW�SXUSRVHV��7KH�/H[LFRQ�LV�WKXV�XQOLNHO\�WR�VHUYH�DV�
a market substitute for the harry potter series and cause market harm.���

:LWK�UHJDUG�WR�WKH�WZR�6FKRRO�%RRNV��WKH�SLFWXUH�ZDV�VRPHZKDW�GLIIHUHQW�

2Q� WKH� RWKHU� KDQG�� SXEOLFDWLRQ� RI� WKH� /H[LFRQ� FRXOG� KDUP� VDOHV� RI� 5RZOLQJ¶V�
WZR� FRPSDQLRQ� ERRNV�� 8QOHVV� WKH\� VRXJKW� WR� HQMR\� WKH� FRPSDQLRQ� ERRNV� IRU�
their entertainment value alone, consumers who purchased the Lexicon would 
KDYH� VFDQW� LQFHQWLYH� WR� SXUFKDVH� HLWKHU� RI�5RZOLQJ¶V� FRPSDQLRQ�ERRNV�� DV� WKH�
information contained in these short works has been incorporated into the Lexicon 
DOPRVW�ZKROHVDOH���7U���0XUSK\��DW�������±����id.��5RZOLQJ��DW������±�����%HFDXVH�
WKH�/H[LFRQ¶V�XVH�RI�WKH�FRPSDQLRQ�ERRNV�LV�RQO\�PDUJLQDOO\�WUDQVIRUPDWLYH��WKH�
Lexicon is likely to supplant the market for the companion books.���

the court also raised the possibility that the verbatim reproduction of the songs and 
SRHPV�LQ�WKH�QRYHOV�FRXOG�³LPSDLU�WKH�PDUNHW�IRU�GHULYDWLYH�ZRUNV�WKDW�5RZOLQJ�LV�
HQWLWOHG�RU�OLNHO\�WR�OLFHQVH�´���

2Q�EDODQFH��WKH�IRXU�VWDWXWRU\�IDFWRUV�ZHLJKHG�DJDLQVW��WKRXJK�QRW��DSSDUHQWO\��
KHDYLO\�DJDLQVW��D�¿QGLQJ�RI�IDLU�XVH���� however, the opinion left plenty of room 
for rdr and Vander ark to redesign the Lexicon around it, and they have done 
so. a revised Lexicon was released in January 2009, with the apparent consent of 
5RZOLQJ�DQG�:DUQHU�%URWKHUV��$FFRUGLQJ�WR�9DQGHU�$UN��³:H�OHDUQHG�D�ORW�DW�WKH�
trial about what was acceptable, what would follow the fair use guidelines[.] that 
was not clear before. there was no law on the books that made it clear what was 

159 :DUQHU�%URV��(QWHUWDLQPHQW, 575 F.Supp.2d at 550.
���� :DUQHU�%URV��(QWHUWDLQPHQW, 575 F.Supp.2d at 550.
���� :DUQHU�%URV��(QWHUWDLQPHQW������)�6XSS��G�DW����±���
���� :DUQHU�%URV��(QWHUWDLQPHQW, 575 F.Supp.2d at 551.
���� :DUQHU�%URV��(QWHUWDLQPHQW, 575 F.Supp.2d. at 551.
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7KUHH�,QWHUHVWV�RI�WKH�$XWKRU�LQ�&RQÀLFW�ZLWK�)DQ¿F ���

DFFHSWDEOH�DQG�ZKDW�ZDVQ¶W��6R��FRPLQJ�RXW�RI�WKH�WULDO��,�KDG�D�PXFK�EHWWHU�LGHD�
RI�ZKDW�VKRXOG�JR�LQWR�WKH�ERRN�´��� the revised and now-released Lexicon bears 
WKLV�GLVFODLPHU�RQ�LWV�FRYHU�

+DUU\�3RWWHU�DQG�WKH�QDPHV�RI�¿FWLWLRXV�SHRSOH�DQG�SODFHV�LQ�WKH�+DUU\�3RWWHU�
novels are trademarks of Warner bros. Entertainment, inc. this book is not 
written, prepared, approved, or licensed by Warner bros. Entertainment, inc., 
Scholastic corporation, raincoast books, bloomsbury publishing plc, or J.K. 
rowling, nor are the author, his staff members, www.hp-Lexicon.org, or the 
SXEOLVKHU�LQ�DQ\�ZD\�DI¿OLDWHG�ZLWK�:DUQHU�%URV��(QWHUWDLQPHQW��,QF���6FKRODVWLF�
corporation, raincoast books, bloomsbury publishing plc, J.K. rowling, or 
any other person or company claiming an interest in the harry potter works.���

)RU� IDQILF� DXWKRUV�JHQHUDOO\�� WKH�RSLQLRQ�SURYLGHV� D� FHUWDLQ� UHDVVXUDQFH��:KLOH�
numerous other opinions have addressed problems of copyright in characters, 
derivative works, and transformative works, the Lexicon case comes closer to 
WKH�KHDUW�RI�PRGHUQ�IDQGRP�WKDQ�WKHVH�HDUOLHU�GHFLVLRQV��LW�¿QDOO\�SURYLGHV�FOHDU�
guidance, in a fandom context, for what fans can and cannot do.

For Vander ark himself the eventual publication of the Lexicon comes at a 
KLJK� HPRWLRQDO� FRVW�� )RU�%LJ�1DPH�)DQV� �%1)V�� OLNH�9DQGHU�$UN�� WKH� IDQGRP�
identity becomes an important part of overall identity, not least because of the 
thousands of hours of work required to create and maintain it. the Lexicon lawsuit 
not only presented the rare spectacle of an author turning on a bnF, but also 
GLYLGHG�IDQGRP��VXEMHFWLQJ�9DQGHU�$UN�WR�DWWDFNV�IURP�RWKHU�IDQV�DQG�OHDYLQJ�KLP�
IHHOLQJ�³FDVW�RXW�RI�WKH�µ+DUU\�3RWWHU�FRPPXQLW\�¶´��� Vander ark has said that he 
found the experience alienating and unpleasant in the extreme, although he has 
persevered in fandom and the eventual resolution of the controversy has brought 
about a gradual return to normal.��� 

���� See James pritchard, 1HZ�9HUVLRQ�RI�³+DUU\�3RWWHU´�*XLGH�WR�EH�5HOHDVHG, www.
WKHIUHHOLEUDU\�FRP�1HZ�YHUVLRQ�RI�¶+DUU\�3RWWHU¶�JXLGH�WR�EH�UHOHDVHG�D������������
�YLVLWHG�2FWREHU������������VHH�DOVR�³7KH�+DUU\�3RWWHU�/H[LFRQ�´�H�PDLO�IURP�6WHYH�9DQGHU�
$UN� WR� DXWKRU�� -DQXDU\� ���� ������ ³6WHYH�9DQGHU�$UN¶V� /H[LFRQ�� 5LJKW� WR�:ULWH� &HQWHU�´�
H�PDLO� IURP�5RJHU�'��5DSRSRUW� �5'5�%RRNV�� WR�DXWKRU�� -DQXDU\�����������FRSLHV�RQ�¿OH�
ZLWK�DXWKRU���Steven vandeR aRk, the Lexicon: an UnaUthoRiZed gUide to haRRy potteR 
Fiction and ReLated MateRiaLS�YLL��������

���� Steve vandeR aRk, the Lexicon: an UnaUthoRiZed gUide to haRRy potteR 
Fiction and ReLated MateRiaLS��FRYHU���0XVNHJRQ��0,��5'5�%RRNV��������

���� +DUWRFROOLV��supra QRWH�����
���� &RQYHUVDWLRQ�EHWZHHQ�6WHYH�9DQGHU�$UN�DQG�DXWKRU�DW�$]NDWUD]��+DUU\�3RWWHU�IDQ�

FRQYHQWLRQ���6DQ�)UDQFLVFR��-XO\����������
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chapter 5  

)DQILF��7KH�1HZ�9R\DJHV

)DQ�Y��IDQ��FRS\ULJKW�LQ�IDQILF

$FFXVDWLRQV�E\�IDQV� WKDW�RWKHU� IDQV�KDYH�SODJLDUL]HG� WKHLU� IDQILF�DUH��VDGO\��QRW�
unknown. ,I� WKH� ¿UVW�� FRSLHG� IDQILF� LV� LWVHOI� DQ� XQODZIXO� XVH� RI� WKH� XQGHUO\LQJ�
work—that is, an infringement on the copyright in the underlying work—that 
LQIULQJLQJ� IDQILF� LV� QRW� LWVHOI� SURWHFWHG� E\� FRS\ULJKW�1 plagiarizing it may be 
unethical, but not illegal, although it may nonetheless have social consequences 
within the fandom.2�,I�WKH�¿UVW�IDQILF�PDNHV�ODZIXO�XVH�RI�WKH�XQGHUO\LQJ�ZRUN��
KRZHYHU��LW�LV�FRS\ULJKWHG��DV�IDU�DV��EXW�RQO\�DV�IDU�DV��DQ\�RULJLQDO�FRQWULEXWLRQ�
PDGH�E\�WKH�IDQILF�DXWKRU��6HFWLRQ�����E��RI�WKH�&RS\ULJKW�$FW�SURYLGHV�WKDW�

the copyright in a compilation or derivative work extends only to the material 
contributed by the author of such work, as distinguished from the preexisting 
material employed in the work, and does not imply any exclusive right in the 
preexisting material. the copyright in such work is independent of, and does not 
affect or enlarge the scope, duration, ownership, or subsistence of, any copyright 
protection in the preexisting material.�

7KXV��ZKHUH�D�IDQILF� LV�D�SDURG\�RU�PDNHV� WUDQVIRUPDWLYH�RU�RWKHUZLVH�IDLU�XVH�
RI�WKH�XQGHUO\LQJ�PDWHULDO��WKRVH�HOHPHQWV�RI�WKH�IDQILF�WKDW�DUH�WKH�RULJLQDO�ZRUN�
of the fan author are themselves protected, and, absent an assignment or transfer 
of copyright to a third party, that copyright is the property of the fan author. if, 
DV�VRPHWLPHV�KDSSHQV��D�VHFRQG�IDQ�FRSLHV�DOO�RU�D�VXEVWDQWLDO�SDUW�RI�WKH�IDQILF�
and posts it online, claiming to be the author, that second fan has committed a 
legally actionable copyright infringement. no such case has yet been brought, 
and damages would be minimal in any event, the more so as copyright in the 
work is unlikely to have been registered either within three months of publication 
or prior to the infringement, as required by section 412 of the copyright act for 
WKH�FDWHJRU\�LQWR�ZKLFK�PRVW�IDQILFV�DUH�OLNHO\�WR�IDOO²ZRUNV�QRW�FRPPHUFLDOO\�
SXEOLVKHG�DQG�WKXV�QRW�SUH�UHJLVWHUHG�

�� 6HH����8�6�&��������D��
2 See, for example, casey Fiesler, (YHU\WKLQJ� ,� 1HHG� WR� .QRZ� ,� /HDUQHG� IURP�

)DQGRP�� +RZ� ([LVWLQJ� 6RFLDO� 1RUPV� &DQ� +HOS� 6KDSH� WKH� 1H[W� *HQHUDWLRQ� RI� 8VHU�
Generated Content, 10 vand. J. ent. & tech. L����������±�����������GLVFXVVLQJ�VHYHUDO�
LQWHUQDO�IDQGRP�GLVSXWHV��LQFOXGLQJ�WKH�&DVVDQGUD�&ODLUH�&ODUH�FRQWURYHUV\��

�� ���8�6�&��������E��
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Fan Fiction and Copyright���

in any action under this title, other than an action brought for a violation of the 
ULJKWV�RI� WKH� DXWKRU�XQGHU� VHFWLRQ����$�D��� DQ� DFWLRQ� IRU� LQIULQJHPHQW�RI� WKH�
FRS\ULJKW�RI�D�ZRUN�WKDW�KDV�EHHQ�SUHUHJLVWHUHG�XQGHU�VHFWLRQ�����I��EHIRUH�WKH�
commencement of the infringement and that has an effective date of registration 
QRW�ODWHU�WKDQ�WKH�HDUOLHU�RI���PRQWKV�DIWHU�WKH�¿UVW�SXEOLFDWLRQ�RI�WKH�ZRUN�RU���
month after the copyright owner has learned of the infringement, or an action 
LQVWLWXWHG�XQGHU�VHFWLRQ�����F���QR�DZDUG�RI�VWDWXWRU\�GDPDJHV�RU�RI�DWWRUQH\¶V�
fees, as provided by sections 504 and 505, shall be made for —
����DQ\�LQIULQJHPHQW�RI�FRS\ULJKW�LQ�DQ�XQSXEOLVKHG�ZRUN�FRPPHQFHG�EHIRUH�
the effective date of its registration; or
����DQ\�LQIULQJHPHQW�RI�FRS\ULJKW�FRPPHQFHG�DIWHU�¿UVW�SXEOLFDWLRQ�RI�WKH�ZRUN�
and before the effective date of its registration, unless such registration is made 
ZLWKLQ�WKUHH�PRQWKV�DIWHU�WKH�¿UVW�SXEOLFDWLRQ�RI�WKH�ZRUN�4

6HFWLRQ����$��WKH�9LVXDO�$UWLVWV¶�5LJKWV�$FW��LV�DQ�RGGLW\�LQ�8�6��FRS\ULJKW�ODZ��
it protects the moral rights of authors of works of visual art. this might extend 
to the physical originals, if any, of works of fan art, or at least to those elements 
of a work of fan art that are original works of the fan artist, where the use of the 
elements of the underlying work is not unlawful. in other words, if one fan copies 
DQRWKHU� IDQ� DUWLVW¶V�ZRUN� �DQG� WKH� FRSLHG�ZRUN� LV� HOLJLEOH� IRU� SURWHFWLRQ� XQGHU�
VHFWLRQ����$��DQG�SUHVHQWV�LW�DV�KLV�RU�KHU�RZQ�LQ�YLRODWLRQ�RI�6HFWLRQ����$�D�
����D�¶V�SURWHFWLRQ�RI�WKH�DUWLVW¶V�ULJKW�RI�DWWULEXWLRQ��RU�YLRODWHV�DQ\�RI�WKH�RWKHU�
SURWHFWLRQV�LQ�VHFWLRQ����$��WKH�SODLQWLII�PD\�VWLOO�EH�DEOH� WR�UHFRYHU�DWWRUQH\¶V�
fees and statutory damages even though the copyright had not been registered 
before the infringement took place.5

�� ���8�6�&���������������
�� )RU�RWKHU�IDQZRUNV��LQFOXGLQJ�IDQILF��LQIULQJHPHQW�RI�PRVW�IDQ�ZRUNV�ZRXOG�RQO\�

HQWLWOH� WKH�FRS\ULJKW�KROGHU� WR�DWWRUQH\¶V� IHHV�DQG�VWDWXWRU\�GDPDJHV� LI� UHJLVWHUHG�ZLWKLQ�
WKUHH�PRQWKV� RI�¿UVW� SXEOLFDWLRQ� RU� EHIRUH� WKH� LQIULQJHPHQW��ZKLFKHYHU� LV� ODWHU�� 6HFWLRQ�
����I��DOORZV�SUHUHJLVWUDWLRQ�RI�ZRUNV�WR�EH�FRPPHUFLDOO\�SXEOLVKHG��LQ�WKH�FDVH�RI�PRVW�
IDQILF��LW�LV�LQDSSOLFDEOH��DQG�WKH�PXFK�VPDOOHU�FDWHJRU\�RI�FRPPHUFLDOO\�SXEOLVKHG�IDQILF�
ZLOO� EH� WUHDWHG� DV� DQ\� RWKHU� FRPPHUFLDOO\� SXEOLVKHG� ZRUN�� 6HFWLRQ� ����F�� GHDOV� ZLWK�
³WKH�FDVH�RI� D�ZRUN�FRQVLVWLQJ�RI� VRXQGV�� LPDJHV��RU�ERWK�� WKH�¿UVW�¿[DWLRQ�RI�ZKLFK� LV�
PDGH� VLPXOWDQHRXVO\�ZLWK� LWV� WUDQVPLVVLRQ´²WKDW� LV�� WHOHYLVLRQ� RU� UDGLR� EURDGFDVWV�� QRW�
D�FRPPRQ�YHQXH�IRU�DPDWHXU�IDQ�ZRUNV��:HEFDVWV��EXW�QRW��SHUKDSV��SRGFDVWV��ZRXOG�EH�
covered as well, but videos posted on youtube or other websites would not. See Live Nation 
Motor Sports, Inc. v. Davis��1R�������&9�����������:/��������DW����1�'�7H[��-DQXDU\�
����������GH¿QLQJ�³OLYH�EURDGFDVWV�RI�WKH�UDFLQJ�>HYHQW@´�DV�WKRVH�³YLD�WHOHYLVLRQ��UDGLR�RU�
LQWHUQHW�ZHEVLWHV´���&RXUWV�GHDOLQJ�ZLWK�SUHUHFRUGHG�VHJPHQWV�LQ�OLYH�WHOHYLVLRQ�EURDGFDVWV�
KDYH�GHQLHG�VWDWXWRU\�GDPDJHV�DQG�DWWRUQH\¶V� IHHV�ZKHUH� WKH�EXON�RI� WKH�ZRUN�KDV�EHHQ�
SUHUHFRUGHG��HYHQ�ZLWK�D�OLYH�OHDG�LQ��see 1%&�6XEVLGLDU\��.&1&�79���,QF� v. Broadcast 
Info. Servs., Inc.������)�6XSS������������±����'�&ROR���������VHH�DOVR�Pac. & S. Co. v. 
Duncan������)�6XSS������������������±����1�'�*D���������PRGL¿HG������)��G���������WK�
&LU����������EXW�KDYH�FDUYHG�RXW�DQ�DSSDUHQW�SDUWLDO�H[FHSWLRQ�IRU�QHZV�EURDGFDVWV��³5HSRUWV�
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)DQ¿F��7KH�1HZ�9R\DJHV ���

:LWK�VWDWXWRU\�GDPDJHV�DQG�DWWRUQH\¶V�IHHV�XQDYDLODEOH��DQG�DFWXDO�GDPDJHV�
XQGHU����8�6�&��������E��OLNHO\�WR�EH�QLO�RU�QHJOLJLEOH��IDQILF�RQ�IDQILF�LQIULQJHPHQW�
LV�XQOLNHO\� WR�EHFRPH�D�VLJQL¿FDQW� VRXUFH�RI� OLWLJDWLRQ��6XFK�GLVSXWHV�DUH�PRUH�
often about plagiarism than about actual copyright infringement, although the two 
DUH�RIWHQ�FRQIXVHG�DQG�FRQÀDWHG�E\�QRQ�ODZ\HUV²SHUKDSV�IXUWKHU�HYLGHQFH�RI�WKH�
distance between copyright law and those it attempts to regulate. Where no money 
is at stake, litigation is unlikely, even when there is a cognizable copyright claim; 
these disputes will continue to be resolved through the informal social structures 
of each fandom. given the sometimes incandescent degree to which tempers can 
be heated in fan disputes, however, it is not impossible that some fans will ignore 
economic common sense and pursue litigation out of a need to be recognized as 
being in the right. in addition, as the outcome of fan disputes sometimes results in 
the ostracism of those determined by fan consensus to be in the wrong, secondary 
OLWLJDWLRQ²D�GHIDPDWLRQ�RU�LQWHQWLRQDO�LQÀLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�DFWLRQ��IRU�
H[DPSOH²LV�SRVVLEOH�DV�D�UHVXOW�RI�D�IDQILF�SODJLDULVP�FRS\ULJKW�GLVSXWH�

7KH�WKUHH�LQWHUHVWV�DQG�WKHLU�PHDQLQJ�IRU�IDQILF�DXWKRUV

$V�ZH�KDYH�VHHQ��WKUHH�LQWHUHVWV�PRWLYDWH�DWWHPSWV�WR�VXSSUHVV�IDQILF��7KH�¿UVW��
1LYHQ¶V�FRQFHUQ��LV�DERXW�PLVXVH�RU�PLVUHSUHVHQWDWLRQ�RI�WKH�VWRU\�HOHPHQWV�FUHDWHG�
by the author. authors may feel quite strongly about this, but under U.S. copyright 
law, at least, it is a problem without a remedy. niven has sought to address the 
problem while continuing to engage fandom by exerting some measure of control 
RYHU� IDQILF� WKURXJK� DQ� DSSURYHG�� FRPPHUFLDOO\� SXEOLVKHG� VHULHV�� SXEOLVKLQJ�
stories about the kzinti by unknown as well as commercially established writers.�

7KH�VHFRQG��0=%¶V�FRQFHUQ��LV�HFRQRPLF��EXW�PD\�DOVR�KDYH�QR�UHPHG\��0=%�
LVVXHG�D�EODQNHW�SURKLELWLRQ�RQ�IDQILF�VHW�LQ�KHU�'DUNRYHU�XQLYHUVH�EHFDXVH�VKH�
ZDV�XQDEOH� WR�SXEOLVK�D�ZRUN� WKDW� UHVHPEOHG�D� IDQ¶V�VWRU\��7KLV� UHDFWLRQ�VHHPV�
H[FHVVLYH�� PDQ\� VXFFHVVIXO� ZRUNV� RI� ¿FWLRQ� EHFRPH� WKH� VXEMHFW� RI� ODZVXLWV�
FODLPLQJ�WKDW�VRPH�RWKHU�DXWKRU¶V�LGHD�ZDV�VWROHQ��DQG�WKH�ZRUNV�RQ�ZKLFK�WKHVH�
FODLPV�DUH�EDVHG�DUH� UDUHO\� IDQILF�� -�.��5RZOLQJ�KHUVHOI�ZDV�VXHG�E\�DQ�DXWKRU�
named n.K. Stouffer, who claimed that the harry potter works copied important 
VWRU\� HOHPHQWV�� LQFOXGLQJ� WKH� �QRQ�FRS\ULJKWDEOH�� ZRUG� ³0XJJOHV�´� IURP� KHU�

of news stories, particularly stories breaking near broadcast time, cannot be registered in 
WKH�FRS\ULJKW�RI¿FH�SULRU�WR�WKHLU�WUDQVPLVVLRQ�RQ�D�QHZV�SURJUDP�´�Georgia Television Co. 
v. TV News Clips of Atlanta, Inc.������)�6XSS������������1�'�*D���������UHFRQVLGHUDWLRQ�
GHQLHG����8�6�3�4��G�������)DQ�ZRUNV��KRZHYHU��DUH�XQOLNHO\�WR�IDOO� LQWR� WKLV�³EUHDNLQJ�
QHZV´�FDWHJRU\�

�� &RLQFLGHQWDOO\��RQH�RI�WKHVH�DXWKRUV�LV�-HDQ�/DPE��ZKRVH�IDQILF�VWRU\�³0DVNV´�OHG�
WR�WKH�'DUNRYHU�IDQILF�EDQ��See Jean Lamb, Galley Slave, anaLog,�$XJXVW�������UHSULQWHG�
in chooSing naMeS: Man-kZin waRS viii������/DUU\�1LYHQ��HG��������
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stories The Legend of Rah and the Muggles7 and its sequels, including Larry 
3RWWHU�DQG�+LV�%HVW�)ULHQG�/LOO\.8 Similar suits involving successful works are 
not uncommon, as we saw in chapter 2 with the dispute between georges Lewys 
DQG�(XJHQH�2¶1HLOO���,W¶V�QRW�HYHQ�WKH�ODVW�VXFK�VXLW�IRU�+DUU\�3RWWHU��5RZOLQJ�KDV�
since been sued by the estate of the late adrian Jacobs, author of The Adventures of 
:LOO\�WKH�:L]DUG��Livid Land.9��7KH�VXLW�PD\�LQYROYH�D�VLQJOH�VWRU\�HOHPHQW��OLNH�WKH�
allegedly infringing Ewoks in Preston v.���WK�&HQWXU\�)R[�&DQDGD,10 or multiple 
elements, as in Rowling v. Stouffer and in a claim that the baseball-themed fantasy 
novel Summerland,11 SXEOLVKHG�E\�'LVQH\¶V�VXEVLGLDU\�0LUDPD[�%RRNV��LQIULQJHG�
D�VLPLODU�VWRU\�UHMHFWHG�E\�'LVQH\�12 While neither suit was successful, a distantly 
UHODWHG�VXLW�ZDV��DXWKRU�$UW�%XFKZDOG��ZKR�KDG�RSWLRQHG�D�PRYLH�VFULSW��.LQJ�IRU�
a Day, to paramount, successfully claimed that paramount had stolen the idea for 
the movie Coming to America.��

1RQH�RI�WKHVH�FODLPV�ZHUH�EDVHG�RQ�ZRUNV�RI�IDQILF�DQG�EDQQLQJ�IDQILF�GLG�
QRWKLQJ� WR�SURWHFW�0=%�DJDLQVW� VLPLODU�FODLPV�E\�DXWKRUV�ZKR�ZHUH�QRW� IDQILF�
authors. the fourth prong, at least, of the section 107 test for fair use recognized 
0=%¶V�ULJKW�WR�FRQWURO�ZRUNV�WKDW�KDUP�³WKH�SRWHQWLDO�PDUNHW�IRU�RU�YDOXH�RI´�KHU�
work.14�%XW�PRVW�IDQILF�ZLOO�QRW�FDXVH�WKLV�SDUWLFXODU�W\SH�RI�PDUNHW�KDUP��ZKLFK�
we can call story preemption, and most works that do cause such harm will not be 
IDQILF��$V�LGHDV�DORQH�DUH�QRW�SURWHFWHG�E\�FRS\ULJKW��GDPDJHV��LI�DQ\��ZRXOG�EH�
PLQLPDO�XQOHVV�DQ�DXWKRU�DOVR�FRSLHG�D�IDQ¶V�H[SUHVVLRQ��8OWLPDWHO\�WKH�EDQ��DQG�
the subsequent decline of darkover fandom, probably did more economic harm 
than the loss of Contraband—and had MZb sought to enforce the ban, many 

7 nancy k. StoUFFeR, the Legend oF Rah and the MUggLeS �7KXUPDQ�+RXVH��������
��������7KXUPDQ�+RXVH�ZDV�FUHDWHG�E\�2WWHQKHLPHU�3XEOLVKHUV�³WR� UHSXEOLVK� WKH�ZRUNV�
RI� 1DQF\� 6WRXIIHU�´� 6HH� -LP�0LOOLRWW, Ottenheimer Closing Down, pUBLiSheRS weekLy, 
-XQH����� ������ DYDLODEOH� DW�ZZZ�SXEOLVKHUVZHHNO\�FRP�DUWLFOH�&$�������KWPO�� VHH� DOVR 
Scholastic, Inc. v. Stouffer������)��6XSS��G������6�'�1�<��������

8 nancy k. StoUFFeR, LaRRy potteR and hiS BeSt FRiend LiLLy �7KXUPDQ�+RXVH��
������ �RULJLQDO� SXEOLFDWLRQ� GDWH� GLVSXWHG�� WKH� FRXUW� IRXQG� WKDW� 6WRXIIHU� KDG� VXEPLWWHG�
IDOVL¿HG�HYLGHQFH�RQ�WKLV�SRLQW���VHH�Stouffer������)��6XSS��DW����±���

9 adRian JacoBS, the adventUReS oF wiLLy the wiZaRd: Livid Land �%DFKPDQ�	�
7XUQHU�� �������:LOO\� WKH�:L]DUG� KRPH� SDJH�� ZZZ�ZLOO\WKHZL]DUG�FRP�� -DPHV� /XPOH\��
µ:LOO\�WKH�:L]DUG¶�&DQ�&RQWLQXH�8�.��&RXUW�'XHO�2YHU�µ+DUU\�3RWWHU¶�1RYHOV, bloomberg, 
2FWREHU�����������ZZZ�EORRPEHUJ�FRP�QHZV�������������ZLOO\�WKH�ZL]DUG�FDQ�FRQWLQXH�
u-k-court-duel-over-harry-potter-novels.html.

10 Preston v. ��WK�&HQWXU\�)R[�&DQDGD��/WG������&�3�5����G�������)HG��7�'���������
DII¶G�����&�3�5����G�������)HG��&W��������

11 MichaeL chaBon, SUMMeRLand��������
12 Shanghold v. :DOW�'LVQH\�&R���1R�����&LY��������:+3�� �����:/��������DW���

�6�'�1�<��-DQXDU\������������¿QGLQJ�WKDW�WKH�SODLQWLIIV�KDG�IDEULFDWHG�HYLGHQFH���VHH��IRU�
example, Stouffer������)��6XSS��G�����

��� Buchwald v. Paramount Pictures Corp.�������:/���������&DO��6XSHU��&W��������
��� ���8�6�&������������������
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RU�PRVW�IDQILF�DXWKRUV�ZRXOG�KDYH�EHHQ�DEOH�WR�VKRZ�WKDW�WKHLU�ZRUNV�SRVHG�QR�
economic harm. had she not died prematurely at the age of 59 and instead lived to 
VHH�WKH�IXOO�ÀRZHULQJ�RI�RQOLQH�IDQGRP��VKH�PLJKW�ZHOO�KDYH�UHYHUVHG�KHU�HDUOLHU�
decision.

7KH�WKLUG��5RZOLQJ¶V�FRQFHUQ��LV�UHODWHG�WR�EXW�QRW�LGHQWLFDO�WR�0=%¶V�FRQFHUQ��
$V�ZLWK�0=%¶V�� LW�PD\�KDYH�EHHQ�D�PLVWDNH��5RZOLQJ�RZHV�KHU�XQSUHFHGHQWHG�
commercial success to the global harry potter fandom phenomenon, which in 
turn owes its intensity to years of unpaid work by people like Vander ark.15 MZb 
ZRXOG�KDYH�KDG�D�PRUH�GLI¿FXOW�WLPH�VKRZLQJ�WKDW�Masks infringed any copyright 
interest of hers, because it copied no text from her works; she would have had to 
rely on a claim of copyright in the setting and characters. rowling could show 
WKDW�ODUJH�EORFNV�RI�KHU�WH[W�ZHUH�FRSLHG�YHUEDWLP��KDG�WKLV�EHHQ�GRQH�LQ�D��QRQ�
SDURG\��ZRUN�RI�¿FWLRQ��VKH�ZRXOG�KDYH�KDG�OLWWOH�WURXEOH�VKRZLQJ�WKDW�WKH�ZRUN�
was derivative and not fair use. because the text was used in a reference work, 
however, the use was not derivative and was, for the most part, transformative. 

-XGJH�3DWWHUVRQ¶V�GHFLVLRQ�VHHPV�WR�KDYH�EHHQ�D�UHODWLYHO\�FORVH�FDOO��KH�VDZ�
VLJQL¿FDQW�ZHDNQHVVHV�LQ�WKH�SODLQWLIIV¶�DUJXPHQWV��DQG�LQGLFDWHG�WKDW�D�PRGL¿HG�
version of the Lexicon would not infringe. although it was a setback for the 
/H[LFRQ�DQG�OHIW�RSHQ�WKH�SUREOHP�RI�IDQILF�XVLQJ�FRS\ULJKWHG�FKDUDFWHUV��:DUQHU�
Brothers v. RDR Books may yet point the way to a world in which most fan works, 
so long as it is not commercially published and does not simply copy stories or 
WH[W�� LV� IDLU� XVH�� ,Q�SDUWLFXODU�� WKH� FRXUW¶V� UHLQIRUFHPHQW�RI� WKH� LGHD� WKDW� ³EDVHG�
XSRQ´�GRHV�QRW�HTXDO�GHULYDWLYH�LQ�D�OHJDO��DV�RSSRVHG�WR�OLWHUDU\��VHQVH�VKRXOG�EH�
welcomed by fans.

:KRVH�IDQGRP�LV�LW��DQ\ZD\"�&RS\ULJKW�ODZ�DQG�WKH�RQH�VLGHG�GLVFRXUVH

+�*��:HOOV¶�VFLHQFH�¿FWLRQ�FODVVLF�The Time Machine�� has featured in countless 
ODWWHU�GD\� ZRUNV� RI� ¿FWLRQ�� FRPPHUFLDOO\� SXEOLVKHG� RU� RWKHUZLVH�� /LNH�$UWKXU�
&RQDQ�'R\OH¶V�6KHUORFN�+ROPHV�VWRULHV��LW�KDV�EHFRPH�RQH�RI�WKH�WDSURRW�WH[WV�RI�
the steampunk subgenre. The Time Machine was published in 1895; Wells died in 
������The Time Machine is in the public domain in the United States and several 
other countries, but incredibly still in copyright in the United Kingdom and the 
other countries of the European Union, where the copyright will not expire until 
PLGQLJKW�RQ�'HFHPEHU���������²WKH�HQG�RI�WKH�VHYHQWLHWK�\HDU�DIWHU�:HOOV¶�GHDWK�

thus when the legendary Viennese actor, critic, and latter-day renaissance 
man Egon Friedell wrote Die Rückkehr der Zeitmaschine, a sequel to The Time 
Machine��KH�ZDV� LQIULQJLQJ�:HOOV¶�FRS\ULJKW��$W� WKH� WLPH� �WKH�����V�RU�����V��
he seems not to have intended it to be published; it was, though the term did not 

15 on the economics of a similar situation, see derek E. bambauer, )DXOW\�0DWK��7KH�
(FRQRPLFV�RI�/HJDOL]LQJ�WKH�*UH\�$OEXP, 59 aLa. L. Rev.������������

��� h.g. weLLS, the tiMe Machine �/RQGRQ��+HLQHPDQQ��������
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\HW�H[LVW��IDQILF��:KHQ�LW�ZDV�¿QDOO\�SXEOLVKHG��LQ�WKH�\HDU�RI�:HOOV¶�GHDWK��LW�ZDV�
QR�OHVV��DQG�QR�PRUH��LQIULQJLQJ�WKDQ�ZKHQ�KH�ZURWH�LW���)ULHGHOO�KLPVHOI��VDGO\��
ZDV�QR�ORQJHU�DOLYH�WR�VHH�WKH�ZRUN�SXEOLVKHG��KDYLQJ�MXPSHG�WR�KLV�GHDWK�IURP�
his window to avoid arrest by the nazis, his last words a warning to those on the 
VLGHZDON�EHORZ��

Friedell is known to modern readers not so much from his own work as from 
3HWHU�+DDJH¶V�)ULHGHOO�FHQWHUHG�GHSLFWLRQ�RI�WKH�OLWHUDU\�DQG�FXOWXUDO�VFHQH�LQ�SUH�
ZDU�9LHQQD��'HU�3DUW\O|ZH��GHU�QXU�%�FKHU�IUD���(JRQ�)ULHGHOO�XQG�VHLQ�.UHLV.17 
Friedell, whose critical pen could strike fear into the authors of Vienna, was well 
DZDUH�RI�WKH�LQFRQJUXLW\�LQ�KLV�ZULWLQJ�IDQILF�EDVHG�RQ�WKH�ZRUN�RI�D�IRUHLJQ²
%ULWLVK��QR�OHVV�²DXWKRU�RI�VRFLDOLVW�VFLHQFH�¿FWLRQ��WKRXJK�WKH�FHQWUDO�WKLUG�RI�Die 
Rückkehr der Zeitmaschine is a straight-faced Wells pastiche, in its beginning and 
end sections the work takes the form of an epistolary novel in which a bumptious 
Friedell attempts to write to Wells, only to be intercepted by other members of 
:HOOV¶�FLUFOH�ZKR�KHDS�WKH�PRVW�RXWUDJHRXV�DEXVH�XSRQ�KLP��7KLV�IUDPHZRUN�VHUYHV�
DV�D�WUHOOLV�RQ�ZKLFK�)ULHGHOO¶V�SDUWLFXODU�EUDQG�RI�VQDUN\�KXPRU�FDQ�EORVVRP��DV�
in this aside dismissing the german translation of The Time Machine��³0U��:HOOV�
NDQQ�QlPOLFK�QLFKW�'HXWVFK��GLHV�G�UIWH�GLH�HLQ]LJH�(LJHQVFKDIW�VHLQ��GLH�HU�PLW�
VHLQHP�hEHUVHW]HU�JHPHLQVDP�KDW�´18� >³0U��:HOOV�GRHV�QRW�NQRZ�*HUPDQ�� WKLV�
PD\�EH�WKH�RQO\�SURSHUW\�WKDW�KH�VKDUHV�ZLWK�KLV�WUDQVODWRU�´@19

)ULHGHOO¶V�SDURG\�RI�D�FRUUHVSRQGHQFH�VHHNLQJ�SHUPLVVLRQ�WR�SXEOLVK�IDQILF�LV�
a fairly accurate representation of what often happens between authors and fans in 
UHDO�OLIH��WR�)ULHGHOO��:HOOV�UHPDLQV�IRUHYHU�GLVWDQW��XQUHDFKDEOH��0DQ\�D�SRSXODU�
author is similarly insulated from fandom by a coterie of hangers-on, employees, 
DQG� RWKHUV�ZLWK� D� ¿QDQFLDO� DQG�RU� HPRWLRQDO� VWDNH� LQ� WKH� DXWKRU¶V�ZRUN�� WKHVH�
VHFRQGDU\� LQWHUHVW�KROGHUV� DUH� RIWHQ� IDU� ¿HUFHU� LQ� WKHLU� SXUVXLW� RI� SHUFHLYHG�
copyright infractions than the author himself or herself might have been. Even 
tolkien, an author rather than a secondary interest-holder, was moved to protest 
when ace books reprinted all three volumes of the Lord of the rings without 
seeking or obtaining permission, or paying royalties, and sold over a million 

17 peteR haage, deR paRtyLöwe, deR nUR BücheR FRaSS: egon FRiedeLL Und Sein 
kReiS��%HUOLQ��&ODDVVHQ�9HUODJ��������

18 egon FReideLL, die RückkehR deR ZeitMaSchine����%HUOLQ��3LSHU�9HUODJ���������WKH�
title is also sometimes given as die ReiSe Mit deR ZeitMaSchine, and should not be confused 
ZLWK�WKH������*HUPDQ�79�¿OP�³'LH�5�FNNHKU�GHU�=HLWPDVFKLQH�´�$Q�(QJOLVK�WUDQVODWLRQ��
the RetURn oF the tiMe Machine ((GG\�&��%HUWLQ��WUDQV���1HZ�<RUN��'$:�%RRNV��������
UHSULQWHG�6DQ�%HUQDUGLQR��&$��%RUJR�3UHVV���������H[LVWV�EXW�LV�KDUG�WR�¿QG��7KH�*HUPDQ�
RULJLQDO�LV�DYDLODEOH�DW�ZZZ�PRELOHUHDG�FRP�IRUXPV�VKRZWKUHDG�SKS"W �������ODVW�YLVLWHG�
2FWREHU�������������1RWH�WKDW�WKH�RULJLQDO�LV�VWLOO�LQ�FRS\ULJKW�LQ�PDQ\�FRXQWULHV��LQFOXGLQJ�
WKH�8QLWHG�.LQJGRP��*HUPDQ\�DQG�$XVWULD��

��� 'RQ¶W� \RX� KDWH� LW� ZKHQ� DXWKRUV� WKURZ� SDVVDJHV� LQ� IRUHLJQ� ODQJXDJHV� LQWR� WKH�
middle of the text, and then make you look to the endnotes for a translation—or worse yet, 
GRQ¶W�SURYLGH�RQH�DW�DOO"�,�NQRZ�,�GR�

Schwabach (978-0-7546-7903-5).indb   138 5/11/2011   3:04:14 PM

Page 146 of 330



Pro
of C

opy 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

)DQ¿F��7KH�1HZ�9R\DJHV ���

copies.20��$FH¶V�DFWLRQ�VHHPV�DVWRQLVKLQJ�WRGD\��DQG�SHUKDSV�VHHPHG�DVWRQLVKLQJ�
ZKHQ�LW�KDSSHQHG�LQ�������EXW�ZDV�WKH�QRUP�LQ�WKH�GD\V�RI�'LFNHQV�DQG�7UROORSH��
EHIRUH������ WKH�8�6��SURYLGHG�QR�SURWHFWLRQ� WR� IRUHLJQ�ZRUNV���%XW�FRQIURQWHG�
with the noncommercial excesses and eccentricities of fandom, he only observed, 
SHUKDSV�D�WULÀH�FRQGHVFHQGLQJO\��WKDW�³0DQ\�\RXQJ�$PHULFDQV�DUH�LQYROYHG�LQ�WKH�
VWRULHV�LQ�D�ZD\�WKDW�,¶P�QRW�´21

7KH� WUHDWPHQW� RI� IDQILF� E\� FRQWHQW� RZQHUV� UHÀHFWV� D� RQH�VLGHG� YLHZ�RI� WKH�
conversation between authors and fans. this is not surprising, as that view has been 
HPERGLHG�DQG�HPEHGGHG�LQ�$QJOR�$PHULFDQ�FRS\ULJKW�ODZ�VLQFH�WKH�6WDWLRQHUV¶�
&RPSDQ\�ZDV�¿UVW�JLYHQ�D�PRQRSRO\�RQ�SULQWLQJ�ERRNV��&RS\ULJKW�ODZ�YLHZV�WKH�
SXEOLFDWLRQ�RI�ZRUNV�RI�¿FWLRQ��RU�DQ\�ZRUNV�� IRU� WKDW�PDWWHU��EXW�¿FWLRQ� LV�RXU�
FRQFHUQ�KHUH��QRW�DV�GLVFRXUVH�EXW�DV�PRQRORJXH��WKH�DXWKRU�GHOLYHUV�WKH�FRQWHQW��
and the audience passively receives it, with no part in shaping it. the world of 
commercially published works is akin to a classroom in which the teacher lectures 
without the inconvenience of interruption by questions or the effort of calling 
on students. this would be a terrible way to teach a class; at one time it might 
KDYH�EHHQ�D�YDOLG�ZD\�WR�SXEOLVK�¿FWLRQ��EXW�WKH�FRPPXQLFDWLRQV�DQG�SXEOLFDWLRQ�
revolution brought about by the internet has changed that.

:ULWHUV�RI�¿FWLRQ��RU�VRPH�RI�WKHP��KDYH�DOZD\V�EHHQ�LQ�GLDORJXH�ZLWK�IDQGRP��
as we have seen above, L. Frank baum, Larry niven, and Marion Zimmer bradley 
all listened to and responded to their fandoms, at times incorporating fan ideas 
into their work, in the days before netscape navigator and internet Explorer 
changed the world of words forever. Even arthur conan doyle, whose Sherlock 
holmes stories inspired the baker Street irregulars and the Sherlock holmes 
6RFLHW\��SUHFXUVRUV�WR�DOO�PRGHUQ�IDQGRPV��EURXJKW�KLV�¿FWLRQDO�GHWHFWLYH�EDFN�
IURP�DQ�DSSDUHQWO\�IDWDO�IDOO�RYHU�6ZLW]HUODQG¶V�5HLFKHQEDFK�)DOOV�LQ�UHVSRQVH�
to fan demand.22

but today the interaction between authors and fans is not limited to those fans 
ZKR�VHHN�WR�LPSLQJH�WKHPVHOYHV�RQ�DQ�DXWKRU¶V�DWWHQWLRQ��)DQV�SRVW�WKHLU�FUHDWLRQV�
online, accessible to all the world—and authors browse the internet. While some 
may be able to resist the temptation to see what their own fandom has generated, 
others surely are not. Many, such as J.K. rowling, speak approvingly of online 
fan content.

$QG�IDQ�FRQWHQW� LV� UHÀHFWHG�DV�DQ�DXWKRU¶V�ZRUN�SURJUHVVHV��-�.��5RZOLQJ¶V�
WUHDWPHQW�RI�+DUU\¶V� FRXVLQ�'XGOH\�'XUVOH\�SURYLGHV� DQ� LOOXVWUDWLRQ��'XGOH\� LV�
+DUU\¶V�FKLHI�WRUPHQWRU�IRU����RI�WKH�¿UVW����\HDUV�RI�KLV�OLIH��+H�LV�D�EXOO\�ZKR�

20 Lev grossman et al., Feeding on Fantasy, tiMe, december 2, 2002, available at 
ZZZ�WLPH�FRP�WLPH�PDJD]LQH�DUWLFOH���������������������KWPO�L[]]�=]�V32M���ODVW�YLVLWHG�
2FWREHU������������

21 ibid. 
��� 1RU�ZHUH� WKH\� WKH�¿UVW�� WKH�GHPDQG� IRU�PRUH� VWRULHV�DERXW�D� IDYRULWH�FKDUDFWHU�

is probably as old as storytelling itself. See, for example, kenneth MacLeiSh, Falstaff, 
LongMan gUide to ShakeSpeaRe’S chaRacteRS���±����+DUORZ��/RQJPDQ��������
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EHDWV�XS�FKLOGUHQ�\RXQJHU�DQG�VPDOOHU�WKDQ�KLPVHOI��$QG�KH�LV�IDW��:KHQ�ZH�¿UVW�
PHHW�'XGOH\��KLV�IDWQHVV�LV�WKH�¿UVW�WKLQJ�ZH�OHDUQ�DERXW��³7HQ�\HDUV�DJR��WKHUH�KDG�
been lots of pictures of what looked like a large pink beach ball wearing different-
FRORUHG�ERQQHWV>�@´���7KH�ZRUG�³IDW´�LV�XVHG�UHSHDWHGO\�WR�GHVFULEH�KLP��³'XGOH\�
ZDV�YHU\�IDW�DQG�KDWHG�H[HUFLVH´��³+H�KDG�D�«�WKLFN��IDW�KHDG´24�DQG�³IDW�OHJV´25 
RQ�ZKLFK�KH�LV�VHHQ�QRW�ZDONLQJ�RU�UXQQLQJ��EXW�³ZDGGOLQJ�´���'XGOH\¶V�JUHHG�IRU�
food, especially sweets, gets him in trouble, enabling Fred and george Weasley 
to play a rather dangerous prank on him by tricking him into eating ton-tongue 
toffee.27�+DUU\� VD\V�'XGOH\� ORRNV� ³OLNH� D� SLJ� LQ� D�ZLJ�´28 hagrid agrees; after 
JLYLQJ�'XGOH\�D�SLJ¶V�WDLO��KH�VD\V�³0HDQW�WHU�WXUQ�KLP�LQWR�D�SLJ��EXW�,�VXSSRVH�KH�
ZDV�VR�PXFK�OLNH�D�SLJ�DQ\ZD\�WKHUH�ZDVQ¶W�PXFK�OHIW�WHU�GR�´29 Later we hear that 
'XGOH\�LV�³URXJKO\�WKH�VL]H�DQG�ZHLJKW�RI�D�\RXQJ�NLOOHU�ZKDOH�´���+H�KDV�³SLJJ\�
OLWWOH�H\HV´�DQG�³¿YH�FKLQV�ZREEOLQJ�DV�KH�DWH�FRQWLQXDOO\�´��

all of this is part of the depiction of the dursleys as a family of cartoon 
grotesques, but in the eyes of many fans it showed some serious fat acceptance 
and body image issues. When rowling posted an opinion piece on her website 
DWWDFNLQJ�WKH�PHGLD¶V�REVHVVLRQ�ZLWK� WKLQQHVV�DV�DQ� LGHDO��VRPH�IDQV�UHVSRQGHG�
with anger at the perceived hypocrisy. on her site, rowling criticized language 
PXFK�OLNH�WKDW�VKH�XVHG�WR�GHVFULEH�'XGOH\�

³µ)DW¶� LV� XVXDOO\� WKH� ¿UVW� LQVXOW� D� JLUO� WKURZV� DW� DQRWKHU� JLUO�ZKHQ� VKH�ZDQWV�
WR�KXUW�KHU�´�,�VDLG��,�FRXOG�UHPHPEHU�LW�KDSSHQLQJ�ZKHQ�,�ZDV�DW�VFKRRO��DQG�
ZLWQHVVLQJ�LW�DPRQJ�WKH�WHHQDJHUV�,�XVHG�WR�WHDFK�«

[t]his everyday feature of female existence reminded me how strange and sick 
WKH�³IDW´�LQVXOW�LV��,�PHDQ��LV�³IDW´�UHDOO\�WKH�ZRUVW�WKLQJ�D�KXPDQ�EHLQJ�FDQ�EH"�,V�
³IDW´�ZRUVH�WKDQ�³YLQGLFWLYH´��³MHDORXV´��³VKDOORZ´��³YDLQ´��³ERULQJ´�RU�³FUXHO´"

7KRVH�ZRUGV�DUH�DOVR�XVHG�DV� LQVXOWV��RI�FRXUVH�� WR�EH�FDOOHG�³ERULQJ´� LV� UDUHO\�
considered a compliment, even if one might prefer, ever so slightly, to be among 
WKH�%RUHV�WKDQ�DPRQJ�WKH�%RUHG�

��� J.k. RowLing, haRRy potteR and the SoRceReR’S Stone�����1HZ�<RUN��6FKRODVWLF��
������

24 ibid., 20, 21.
25 J.k. RowLing, haRRy potteR and the chaMBeR oF SecRetS� �� �1HZ� <RUN��

6FKRODVWLF��������
��� ibid., 8.
27 J.k. RowLing, haRRy potteR and the goBLet oF FiRe���±����1HZ�<RUN��6FKRODVWLF��

������
28 J. K. RowLing��SoRceReR’S Stone�����
29 ibid., 59.
��� -.k. RowLing (goBLet oF FiRe) 27.
��� J.k. RowLing, haRRy potteR and the pRiSoneR oF aZkaBan 16� �1HZ� <RUN��

6FKRODVWLF��������
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6RFLHW\�LV�QRZ�RQH�SROLVK¶G�KRUGH�
)RUP¶G�RI�WZR�PLJKW\�WULEHV��WKH�%RUHV�DQG�%RUHG���

She makes haste, though, to point out that while she is speaking in defense of the 
)DW��VKH�LV�QRW�RI�WKHLU�QXPEHU�

i went to the british book awards that evening. after the award ceremony i 
EXPSHG�LQWR�D�ZRPDQ�,�KDGQ¶W�VHHQ�IRU�QHDUO\�WKUHH�\HDUV��7KH�¿UVW�WKLQJ�VKH�
VDLG�WR�PH"�³<RX¶YH�ORVW�D�ORW�RI�ZHLJKW�VLQFH�WKH�ODVW�WLPH�,�VDZ�\RX�´
³:HOO�´�,�VDLG��VOLJKWO\�QRQSOXVVHG��³WKH�ODVW�WLPH�\RX�VDZ�PH�,¶G�MXVW�KDG�D�

EDE\�´

:KDW� ,� IHOW� OLNH� VD\LQJ� ZDV�� ³,¶YH� SURGXFHG� P\� WKLUG� FKLOG� DQG� P\� VL[WK�
QRYHO�VLQFH�,�ODVW�VDZ�\RX��$UHQ¶W�HLWKHU�RI�WKRVH�WKLQJV�PRUH�LPSRUWDQW��PRUH�
LQWHUHVWLQJ��WKDQ�P\�VL]H"´�%XW�QR²P\�ZDLVW�ORRNHG�VPDOOHU��)RUJHW�WKH�NLG�DQG�
WKH�ERRN��¿QDOO\��VRPHWKLQJ�WR�FHOHEUDWH���

7KH�SRLQW��WKRXJK��LV�WKDW�

,W¶V� DERXW�ZKDW� JLUOV�ZDQW� WR� EH��ZKDW� WKH\¶UH� WROG� WKH\� VKRXOG� EH�� DQG� KRZ�
WKH\� IHHO� DERXW�ZKR� WKH\�DUH�� ,¶YH�JRW� WZR�GDXJKWHUV�ZKR�ZLOO�KDYH� WR�PDNH�
WKHLU� ZD\� LQ� WKLV� VNLQQ\�REVHVVHG�ZRUOG�� DQG� LW� ZRUULHV�PH�� EHFDXVH� ,� GRQ¶W�
ZDQW�WKHP�WR�EH�HPSW\�KHDGHG��VHOI�REVHVVHG��HPDFLDWHG�FORQHV��,¶G�UDWKHU�WKH\�
were independent, interesting, idealistic, kind, opinionated, original, funny—a 
WKRXVDQG�WKLQJV��EHIRUH�³WKLQ´��$QG�IUDQNO\��,¶G�UDWKHU� WKH\�GLGQ¶W�JLYH�D�JXVW�
RI� VWLQNLQJ� FKLKXDKXD� ÀDWXOHQFH� ZKHWKHU� WKH� ZRPDQ� VWDQGLQJ� QH[W� WR� WKHP�
KDV�ÀHVKLHU�NQHHV�WKDQ�WKH\�GR��/HW�P\�JLUOV�EH�+HUPLRQHV��UDWKHU�WKDQ�3DQV\�
parkinsons. Let them never be Stupid girls. rant over.��

7KLV�SOHD�IRU�IDW�DFFHSWDQFH�KDV�LWV�OLPLWV��WKH�³ÀHVKLHU�NQHHV´�VKH�HQYLVLRQV�EHORQJ�
QRW�WR�KHU�RZQ�GDXJKWHUV�EXW�WR�³WKH�ZRPDQ�VWDQGLQJ�QH[W�WR�WKHP�´�DQG�+HUPLRQH�

��� geoRge goRdon, LoRd ByRon, don JUan, &DQWR�;,,,��VWDQ]D�����+DOLID[��0LOQHU�
	�6RZHUE\���������LWVHOI�ERWK�IDQ�¿FWLRQ�DQG�SDURG\�

��� -�.�� 5RZOLQJ�� For Girls Only, Probably …�� DYDLODEOH� DW� ZZZ�MNURZOLQJ�FRP�
WH[WRQO\�HQ�H[WUDVWXIIBYLHZ�FIP"LG ��� �ODVW� YLVLWHG� 2FWREHU� ���� ������� ,Q� WKLV�� WRR�� VKH�
HFKRHV�%\URQ�

but from being farmers, we turn gleaners, gleaning
7KH�VFDQW\�EXW�ULJKW�ZHOO�WKUHVK¶G�HDUV�RI�WUXWK�«
don JUan��&DQWR�;,,,��VWDQ]D����
��� -�.�� 5RZOLQJ�� For Girls Only, Probably …�� DYDLODEOH� DW� ZZZ�MNURZOLQJ�FRP�

WH[WRQO\�HQ�H[WUDVWXIIBYLHZ�FIP"LG ����ODVW�YLVLWHG�2FWREHU������������(YHQ�WKH�WLWOH�RI�WKH�
post is odd, suggesting a lack of awareness that boys also have body image issues, let alone 
that dudley might reinforce them.

Schwabach (978-0-7546-7903-5).indb   141 5/11/2011   3:04:15 PM

Page 149 of 330



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

Pro
of C

opy 

Fan Fiction and Copyright142

granger is not described as being even slightly overweight. and to some fans it 
VHHPHG�WKDW�SUHYLRXVO\�'XGOH\¶V�ZHLJKW�KDG�EHHQ�VFDSHJRDWHG�

i am troubled by what i see as an inconsistency between her comments in the 
aforementioned post and her portrayal of fat characters, namely, dudley.��

7KH�SUREOHP�WKH�ZULWHU��D�IDQ�SRVWLQJ�DV�LGUDWKHUGUHDP��SHUFHLYHV�LV�-�.��5RZOLQJ¶V�
XVH�RI�'XGOH\¶V�IDWQHVV�DV�D�VKRUWKDQG�IRU�KLV�PRUDO�DQG�LQWHOOHFWXDO�IDLOLQJV�

([FHSW�IRU�/RUG�9ROGHPRUW�KLPVHOI��ZKRVH�HYLO� LV�PXFK��PXFK�ZRUVH�LQ�NLQG�
DQG�GHJUHH���'XGOH\��DQG�D�IHZ�RWKHU�IDW�FKDUDFWHUV��VXFK�DV�&UDEEH�DQG�*R\OH��
DUH�WKH�RQO\�FKDUDFWHUV�ZKRVH�PRUDO�IDLOLQJV��JUHHGLQHVV��EXOO\LQJ��VWXSLGLW\��DUH�
manifested in physical appearance. of course, rowling may not be doing this 
LQWHQWLRQDOO\��6KH¶V�VLPSO\�PDNLQJ�XVH�RI�D�VRUW�RI�FXOWXUDO�VKRUWKDQG��DOO�VKH�KDV�
WR�GR�LV�ZULWH�³KLV�ERWWRP�GURRSHG�RYHU�HLWKHU�VLGH�RI�WKH�NLWFKHQ�FKDLU´�DQG�ZH�
UHDG�³JUHHG\�	�VWXSLG�´��

the treatment of dudley and his weight reaches its nadir when dudley is in turned 
EXOOLHG�E\�)UHG�	�*HRUJH�:HDVOH\�

ZKR�¿QG�'XGOH\�D�SHUIHFW�WDUJHW�IRU�D�OLWWOH�EXOO\LQJ�RI�WKHLU�RZQ�«�>7@KH�LPDJH�
RI�'XGOH\�VQDWFKLQJ�FDQG\�RII�WKH�ÀRRU�ZKHQ�WKH�WZLQV�GURS�LW�DQG�VWXI¿QJ�LW�LQ�
KLV�PRXWK�LV�RQH�RI�WKH�PRVW�VWHUHRW\SLFDO�DQG�RIIHQVLYH�¿FWLRQDO�GHVFULSWLRQV�RI�
a fat person i have ever read. as a fat person, dudley will transgress all social 
DQG�PRUDO�FRGHV��E\�FUDZOLQJ��HDWLQJ�RII�WKH�ÀRRU��VWHDOLQJ��EUHDNLQJ�KLV�GLHW��
EHLQJ�UXGH�WR�JXHVWV��LQ�RUGHU�WR�JHW�IRRG��PDNLQJ�KLP�XQ¿W�IRU�VRFLHW\>�@��

predictably, fans lined up on both sides of the controversy. but the anger 
expressed over the authorial treatment of dudley and his physique was strong 
and real, and perhaps not coincidentally the presentation of dudley soon changed. 
%\������KH�ZDV�GHVFULEHG�DV�³+DUU\¶V�ODUJH��EORQG��PXVFXODU�FRXVLQ>�@´�� Some 
PD\�WKLQN�5RZOLQJ�PLVVHG�WKH�SRLQW�RI�WKH�REMHFWLRQV��WKLV�FKDQJH�IURP�SLJ�LQ�D�
ZLJ�WR�PXVFXODULW\�FRLQFLGHG�ZLWK�'XGOH\¶V�VSLULWXDO�WUDQVIRUPDWLRQ��DSSDUHQWO\�
LQ�SURJUHVV�VLQFH�KLV�HQFRXQWHU�ZLWK�WKH�'HPHQWRUV�DW�WKH�EHJLQQLQJ�RI�WKH�¿IWK�
YROXPH���$W�WKH�WLPH�RI�WKDW�HQFRXQWHU�'XGOH\¶V�PXVFXODULW\�ZDV�DOUHDG\�HPHUJLQJ��
DQG�UDWKHU� WKDQ�³IDW´�KH�ZDV�³DV�YDVW�DV�HYHU��EXW�D�\HDU¶V�KDUG�GLHWLQJ�DQG� WKH�

��� ³:K\�LV�'XGOH\�)DW"´�SRVW�E\�LGUDWKHUGUHDP��$SULO�����������������30��DYDLODEOH�DW�
ZZZ�OHDN\ORXQJH�FRP�'XGOH\�)DW�W������KWPO	SLG ������	PRGH WKUHDGHG�HQWU\��� 
�����ODVW�YLVLWHG�2FWREHU����������

��� ,ELG�
��� ,ELG�
��� J.k. RowLing, haRRy potteR and the deathLy haLLowS�����1HZ�<RUN��6FKRODVWLF��

������
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)DQ¿F��7KH�1HZ�9R\DJHV ���

GLVFRYHU\�RI�D�QHZ�WDOHQW�KDG�ZURXJKW�D�FKDQJH�LQ�KLV�SK\VLTXH�«�'XGOH\�KDG�
UHFHQWO\�EHFRPH�WKH�-XQLRU�+HDY\ZHLJKW�,QWHU�6FKRRO�%R[LQJ�&KDPSLRQ�´����,W�LV�
LPSRVVLEOH�WR�NQRZ�WR�ZKDW�H[WHQW�WKH�FKDQJH�ZDV�LQÀXHQFHG�E\�IDQ�GLVVDWLVIDFWLRQ�
with the descriptions of dudley—it seems likely, though, that there was at least 
VRPH�LQÀXHQFH��DQG�WKDW�5RZOLQJ�EHFDPH�DZDUH�RI�WKH�GLVVDWLVIDFWLRQ�E\�VXU¿QJ�
+DUU\�3RWWHU�IDQ�VLWHV��)DQILF�DQG�IDQ�QRQ¿FWLRQ�DUH�QRW�DOZD\V�HDVLO\�VHSDUDEOH��
both are vehicles through which fans engage in dialogue with the works and the 
author. by critically engaging the work and the author, idratherdream is able to 
HQMR\�LW�PRUH�IXOO\��WKH�QRQ¿FWLRQ�FULWLFLVP�RI�5RZOLQJ¶V�VWDWHPHQWV�VHUYHV�PXFK�
WKH�VDPH�HTXDOL]LQJ�SXUSRVH�DV�WKH�FULWLFLVP�LQ�WKH�IDQILF�³)LYH�<HDUV�(YHQ�/DWHU´�
described in chapter 1.40

Fans in the author’s seat

7KURXJK�IDQILF�DQG�RWKHU�IDQ�ZRUNV��IDQGRP�LV�QRZ�LQ�GLVFRXUVH�ZLWK�DXWKRUV�DV�
QHYHU�EHIRUH��)DQILF�JLYHV�IDQV�D�YRLFH��\HW�FRS\ULJKW� ODZ�HQVXUHV�WKDW� WKH�IDQV�
remain outsiders. pervading the discourse is the belief, accurate or not, that the 
authors can shut down the fans at any time, if they are willing to face the economic 
consequences, or if, like rowling with Vander ark, their creation has become an 
LQGXVWU\�LQ�LWVHOI��DQ�XQVWRSSDEOH�HFRQRPLF�MXJJHUQDXW��$V�ZH�KDYH�VHHQ��PRVW�IDQ�
works are in fact fair use or otherwise permissible; the problem that remains is that 
few fans have the resources to defend their uses in court, and if threatened with a 
ODZVXLW�DUH�OLNHO\�WR�VXUUHQGHU�UDWKHU�WKDQ�¿JKW��7KH�IDFW�WKDW�WKH�IDQV�RIWHQ�LGROL]H�
the authors, while the authors are rarely even aware of individual fans, further 
aggravates the inequality.

as the disputes we have examined show, informal agreements between 
LQGLYLGXDO� DXWKRUV� DQG� WKHLU� IDQV�ZRQ¶W�ZRUN�� RU� DW� OHDVW�ZRQ¶W�ZRUN� IRUHYHU�41 

��� J.k. RowLing, haRRy potteR and the oRdeR oF the phoenix 11� �1HZ�<RUN��
6FKRODVWLF��������

��� $ODVNDUDYHQFODZ��(SL�HSLORJXH����<HDUV�(YHQ�/DWHU�� -XO\�����������DYDLODEOH�DW�
KWWS���DODVNDUDYHQFODZ�OLYHMRXUQDO�FRP�����KWPO��ODVW�YLVLWHG�2FWREHU������������GLVFXVVHG�
LQ�WH[W�DFFRPSDQ\LQJ�QRWHV��±���LQ�&KDSWHU����supra.

41 For a variety of views on the often-uneasy accommodation between fans and content 
owners, see, for example, Sean Kirkpatrick, /LNH�+ROGLQJ�D�%LUG��:KDW�WKH�3UHYDOHQFH�RI�
Fansubbing Can Teach Us About the Use of Strategic Selective Copyright Enforcement, 
21 teMp. envtL. L. & tech. J��������������(ULND�6��.RVWHU�	�-LP�6KDW]�$NLQ��Set Phasers 
RQ�6WXQ��+DQGOLQJ�,QWHUQHW�)DQ�6LWHV, 15 no. 1 coMpUteR Law�������������&HFLOLD�2JEX��
,�3XW�8S�D�:HEVLWH�$ERXW�0\�)DYRULWH�6KRZ�DQG�$OO� ,�*RW�:DV�7KLV�/RXV\�&HDVH�DQG�
'HVLVW�/HWWHU��7KH�,QWHUVHFWLRQ�RI�)DQ�6LWHV��,QWHUQHW�&XOWXUH��DQG�&RS\ULJKW�2ZQHUV, 12 
S. caL. inteRdiSc. L.J��������������(GZDUG�/HH��:DUPLQJ�8S�WR�8VHU�*HQHUDWHG�&RQWHQW, 
2008 U. iLL. L. Rev���������������0HJDQ�5LFKDUGVRQ�	�'DYLG�7DQ��The $UW�RI�5HWHOOLQJ��
+DUU\�3RWWHU�DQG�&RS\ULJKW�LQ�D�)DQ�/LWHUDWXUH�(UD, 14 Media & aRtS L. Rev�������������
Steven a. hetcher, Using Social Norms to Regulate Fan Fiction and Remix Culture, 157 
U. pa. L. Rev���������������-RUGDQ�+DWFKHU��2I�2WDNXV�DQG�)DQVXEV��$�&ULWLFDO�/RRN�DW�
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Fan Fiction and Copyright144

they fail in one of two ways. Either some fan goes too far for the author to 
WROHUDWH��UHVXOWLQJ�LQ�DQ�DWWHPSW�WR�FUDFN�GRZQ�RQ�IDQILF�LQ�JHQHUDO��XVXDOO\�LQ�WKH�
IRUP�RI�WKH�DQQRXQFHPHQW�RI�D�³QR�IDQILF´�SROLF\�E\�WKH�DXWKRU��EXW�VRPHWLPHV�
LQ� WKH� IRUP� RI� OHJDO� DFWLRQ�� DV� LQ� WKH� FDVH� RI�:DUQHU�%URWKHU¶V� DFWLRQV� DJDLQVW�
VRPH�XQDXWKRUL]HG�+DUU\�3RWWHU�QRYHOV�DQG�IDQ�VLWHV���RU�WKH�FRS\ULJKW�LQWHUHVWV�DUH�
SDVVHG�RQ�WR�WKH�DXWKRU¶V�KHLUV�RU�WUDQVIHUUHG�WR�VRPH�FRUSRUDWH�HQWLW\�ODFNLQJ�WKH�
DXWKRU¶V�LQGLYLGXDO�UDSSRUW�ZLWK�IDQGRP��8OWLPDWHO\�D�ODVWLQJ�DFFRPPRGDWLRQ�ZLOO�
have to be reached, under which the economic rights of authors remain protected 
while fans, in turn, are protected from chilling-effect harassment or persecution 
RYHU�WKH�SURGXFWLRQ�RI�IDQ�ZRUNV�WKDW��IRU�DQ\�RU�DOO�RI�WKH�UHDVRQV�ZH¶YH�H[SORUHG��
do not violate copyright.

the line between fan and author is already beginning to blur, as commercially 
published authors write fanblogs and fans become published authors. Some works, 
OLNH�$OH[DQGUH� 3KLOLSSH¶V� GRFXPHQWDU\� RQ� .OLQJRQ� VSHDNHUV��(DUWKOLQJV�� 8JO\�
%DJV�RI�0RVWO\�:DWHU, are hard to classify as fan works or works on fandom. More 
recently, with The People vs. George Lucas, philippe has provided a voice for 
fans to express their frustrations with the later work of Star Wars creator george 
Lucas. philippe is not simply a fan voicing his frustrations; the movie is composed 
partly of footage submitted by fans, as well as interviews with people on both the 
³IDQ´�DQG�³DXWKRU´�VLGH�RI�WKH�HTXDWLRQ�42�3KLOLSSH�ZDWFKHG�RYHU�����KRXUV�RI�IDQ�
VXEPLWWHG�YLGHR��³HYHU\�PLQXWH�RI�LW��VHYHUDO�WLPHV�´�DQG�VD\V�³WKH�IDQ�VXEPLVVLRQV�
JDYH�WKH�¿OP�D�WUXO\�XQLTXH�YRLFH�DQG�SHUVRQDOLW\��7KLV�¿OP�LV�MXVW�DV�PXFK�DERXW�
WKH�IDQV�DV�LW¶V�DERXW�*HRUJH��DQG�LW¶V�GHGLFDWHG�WR�WKHP��EHFDXVH�WKH\�SOD\HG�D�ELJ�
part in it. they contributed their footage, ideas, information, and a great deal of 
SDVVLRQ��VR�LW¶V�D�SDUWLFLSDWRU\�GRF�LQ�WKH�WUXHVW�VHQVH�´��

The People vs. George Lucas is an act of empowerment, but fandom is already 
SRZHUIXO�� DQG� LV� MXVW� EHJLQQLQJ� WR� UHDOL]H� WKH� IDFW�� )DQGRP� LV� ELJ� EXVLQHVV�� ,Q�
6DQ�'LHJR�&RPLF�&RQ�LV�WKH�FLW\¶V�ODUJHVW�DQQXDO�FRQYHQWLRQ��VHOOLQJ�RXW�LWV�IXOO�

Anime Online in Light of Current Issues in Copyright Law, 2 ScRipt-ed�������������6HDQ�
Leonard, &HOHEUDWLQJ�7ZR�'HFDGHV�RI�8QODZIXO�3URJUHVV��)DQ�'LVWULEXWLRQ��3URVHO\WL]DWLRQ�
Commons, and the Explosive Growth of Japanese Animation, 12 UcLa ent. L. Rev. 189 
��������/HDQQH�6WHQGHOO��&RPPHQW��)DQI࣠LF�DQG�)DQ�)DFW��+RZ�&XUUHQW�&RS\ULJKW�/DZ�
Ignores the Reality of Copyright Owner and Consumer Interests in Fan Fiction, 58 SMU L. 
Rev���������������-XVWLQ�+XJKHV��Recoding Intellectual Property and Overlooked Audience 
Interest, 77 tex. L. Rev�������������

��� 3KLOLSSH¶V�LQWHUYLHZHHV�LQFOXGH�IDQ�DXWKRU�1HLO�*DLPDQ��ZKR�VHHPV�WR�KDYH�SXW�LQ�
quite a few appearances in this book.

��� :HQG\� 0LWFKHOO�� 'RFXPHQWDU\� 5HYHDOV� WKH� /RYH�+DWH� 5HODWLRQVKLS� RI� *HRUJH�
Lucas Fans, enteRtainMent weekLy�� 0DUFK� ���� ������ DYDLODEOH� DW� KWWS���SRSZDWFK�
HZ�FRP������������JHRUJH�OXFDV�GRFXPHQWDU\� �ODVW� YLVLWHG� 2FWREHU� ���� ������� VHH� DOVR�
alexandre o. philippe, The People vs. George Lucas ������� Erik childress, 6;6:�
,QWHUYLHZ�� µ7KH�3HRSOH�YV��*HRUJH�/XFDV¶�'LUHFWRU�$OH[DQGUH�2��3KLOLSSH, cineMaticaL, 
0DUFK� ���� ������ DYDLODEOH� DW� ZZZ�FLQHPDWLFDO�FRP������������V[VZ�LQWHUYLHZ�WKH�
SHRSOH�YV�JHRUJH�OXFDV�GLUHFWRU�DOH[DQGUH��ODVW�YLVLWHG�2FWREHU�����������
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�����DOORWPHQW�RI���������WLFNHWV�WZR�PRQWKV�EHIRUH�RSHQLQJ�GD\��WKH�IRXU�GD\V�
of the convention are the highest hotel-occupancy days of the year, during which 
YLVLWRUV�DGG�RYHU�����PLOOLRQ�WR�WKH�FLW\¶V�HFRQRP\��6DQ�'LHJR�QRZ�ZRUULHV�DERXW�
losing comic-con as it once worried about losing its professional sports teams or 
PLOLWDU\�EDVHV��&RPLF�&RQ¶V�FRQWUDFW�ZLWK�WKH�6DQ�'LHJR�&RQYHQWLRQ�&HQWHU�UXQV�
out in 2012, and the city is considering expanding the convention center to entice 
comic-con to stay beyond that date.44

7R�LQ¿QLW\�DQG�EH\RQG��ZH�DUH�DOO�WKH�DXWKRU�QRZ

a personal anecdote may illustrate the interactive nature of published works in 
WKH�,QWHUQHW�DJH��LQ�WKH�FRXUVH�RI�UHVHDUFKLQJ�WKLV�ERRN��,�ORRNHG�DW�WKH�:LNLSHGLD�
HQWU\�³/HJDO�,VVXHV�ZLWK�)DQ�)LFWLRQ�´�7KH�ODVW�WLPH�,�KDG�VHHQ�WKLV��LW�KDG�QRW�EHHQ�
D�VHSDUDWH�HQWU\��EXW�D�EULHI�SDUDJUDSK�RU�WZR�ZLWKLQ�WKH�³)DQ�¿FWLRQ´�HQWU\��7R�P\�
surprise, the entry now included a substantial amount of information that, to the 
best of my knowledge, had not been assembled into one place before an earlier 
article of mine,45�LQFOXGLQJ�WKH�LQIRUPDWLRQ�DERXW�WKH�0=%�DQG�/DUU\�1LYHQ�(OI�
6WHUQEHUJ� FRQWURYHUVLHV� GLVFXVVHG� LQ� WKLV� ERRN��:KLOH� LW¶V� SRVVLEOH� VRPH� RWKHU�
researcher had followed the same line of reasoning and research at the same time, 
a more likely explanation was that someone had read a draft of my article posted 
RQ�WKH�6RFLDO�6FLHQFH�5HVHDUFK�1HWZRUN��6651��RU�WKH�%HUNHOH\�(OHFWURQLF�3UHVV��
and adapted the ideas for Wikipedia. 

there was no question of copyright infringement, of course. i could claim no 
copyright in facts or ideas, only in their expression—and it was not my particular 
expression of those facts and ideas that had been copied, but the underlying facts 
DQG�LGHDV�WKHPVHOYHV��,�PLJKW��RU�PLJKW�QRW��KDYH�EHHQ�WKH�¿UVW�WR�DVVHPEOH�WKHP�
in one place, but as the Supreme court made clear in Feist Publications, Inc. v. 
Rural Telephone Service Co., copyright law provides no protection for the sweat 
of my brow.���$QG�DV�VRPHRQH�ZKR¶V�DOZD\V�EHHQ�XQUHFHSWLYH��WR�SXW�LW�PLOGO\��
to the idea that U.S. copyright law should incorporate non-economic rights—
WKDW� LV�� WKH� ³PRUDO� ULJKWV´� GHVFULEHG� LQ�$UWLFOH� �bis of the berne convention,47 
SDUWLFXODUO\� WKH� ULJKW�RI�DWWULEXWLRQ� �RU�� LI�\RX�PXVW�� WKH�³ULJKW�RI�SDWHUQLW\´��� LW�
ZRXOG�EH�K\SRFULWLFDO��QRW�WR�PHQWLRQ�SRLQWOHVV��XQGHU�8�6��ODZ��WR�DUJXH�WKDW�,�
should be acknowledged as the author of the work.

44 conversation with San diego city council member Kevin Faulconer, February 19, 
2010; Maria connor, &RPLF�&RQ�1XGJHV�'ROODUV�1RUWK, deL MaR tiMeS, July 24, 2009, at 1.

45 aaron Schwabach,� 7KH� +DUU\� 3RWWHU� /H[LFRQ� DQG� WKH�:RUOG� RI� )DQGRP�� )DQ�
)LFWLRQ��2XWVLGHU�:RUNV��DQG�&RS\ULJKW, 70 U. pitt. L. Rev. �������

��� Feist Publications, Inc. v. Rural Telephone Service Co.������8�6�������������
��� %HUQH� &RQYHQWLRQ� IRU� WKH� 3URWHFWLRQ� RI� /LWHUDU\� DQG�$UWLVWLF�:RUNV�� DUW�� �bis, 

6HSWHPEHU����������DV�UHYLVHG�DW�3DULV��-XO\�����������DQG�DPHQGHG�RQ�6HSWHPEHU�����������
���8�6�7������������8�1�7�6������
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Fan Fiction and Copyright���

any griping against Wikipedia would have defeated the point of my own work 
in any case. the reason i had written the article was to get the knowledge out 
there, and having the information picked up by Wikipedia was a sign that i had 
succeeded. but a desire to stay involved in the discourse, or perhaps merely ego, 
OHIW�D�SHUVLVWHQW�IHHOLQJ�RI�GLVVDWLVIDFWLRQ��7KHQ�,�UHPHPEHUHG��:LNLSHGLD�LV�QRW�D�
unidirectional communication; it is a pool for the knowledge of the entire human 
race. it is an interactive conversation, not a lecture; i can contribute too. So i took 
D�VWHS�,¶G�QHYHU�WDNHQ�EHIRUH��,�HGLWHG�WKH�³([WHUQDO�/LQNV´�VHFWLRQ�WR�LQFOXGH�D�OLQN�
to my article on SSrn, and was content.

Wikipedia, of course, is designed and built as an open-source publication; it has 
QR�³DXWKRU�´�RU�UDWKHU��DOO�RI�XV�DUH�WKH�DXWKRU��6XUHO\�LW�LV�GLIIHUHQW�IURP��VD\��+DUU\�
potter? yet humanities scholars have known for ages that reading is an interactive 
process, with the result created in the mind of the reader as well as the mind of the 
author. as we saw, Judge posner of the Seventh circuit recognized this in Gaiman 
v. McFarlane��³$�UHDGHU�RI�XQLOOXVWUDWHG�¿FWLRQ�FRPSOHWHV�WKH�ZRUN�LQ�KLV�PLQG�´48 
to a lesser extent, the same may be true of works in other media, and works of 
QRQ¿FWLRQ��DV�ZHOO��7KH�FRPPXQLFDWLRQV�UHYROXWLRQ�RI�WKH�SDVW�WZR�GHFDGHV�KDV�
made it possible for this conversation between author and reader to become not 
XQLODWHUDO�RU�HYHQ�ELODWHUDO��EXW�PXOWLODWHUDO���:LWK�WKDW�LQ�PLQG��DQ\RQH�ZLVKLQJ�
WR�FRQWDFW�PH�WR�GLVFXVV�WKLV�ZRUN�PD\�GR�VR�E\�H�PDLO�DW�DDURQV#WMVO�HGX���7KH�
nature of conversation has changed; far more of it now takes place online and 
in text. readers want to talk about what they read, and audiences want to talk 
DERXW�ZKDW� WKH\¶YH� VHHQ�� DQ\�ZRUN� RI� ¿FWLRQ� LV� WKH� VWDUWLQJ� SRLQW� IRU�PXOWLSOH�
conversations. the fact that some participants in the conversation are getting paid 
�DOEHLW�QRW�YHU\�PXFK��LQ�PRVW�FDVHV��WR�WDNH�SDUW�ZKLOH�RWKHUV�DUH�SD\LQJ�WR�WDNH�
part should not allow the former to dictate the terms of the conversation to the 
latter.

i will not end with some naïve plea that copyright law should be revised to 
SURWHFW�IDQILF��LQGHHG��DV�ZH�KDYH�VHHQ��LQ�VRPH�FDVHV²QRWDEO\�SDURG\²LW�DOUHDG\�
does. in others, such as vidding, it probably does not; the best way to deal with 
the problem may be, as youtube has already done, to license songs for vidding. 
6R�IDU�IDQV�KDYH�IRXQG�<RX7XEH¶V�$XGLR6ZDS�VRPHZKDW�XQGHUZKHOPLQJ�GXH�WR�
technical issues and a poor selection of songs, but the proper remedy for that 
SUREOHP�ZRXOG�VHHP�WR�EH�WKH�PDUNHWSODFH�UDWKHU�WKDQ�OHJLVODWLRQ��)DQILF�OLFHQVHV�
might be included with other works as well, or offered at an additional cost.

however, intellectual property law in general, and copyright in particular, are 
in a greater state of upheaval and uncertainty than they have been in centuries. 
7KH�IXWXUH�RI�FRQWHQW�LV�OLNHO\�WR�VHH�VRPH�PDMRU�FKDQJHV��7H[WERRNV��IRU�H[DPSOH��
can already be tailored to a particular class, adding, subtracting and modifying 
content without consulting the author.49 perhaps in the future authors will issue 

48 Gaiman v. McFarlane������)��G������������WK�&LU��������
49 See, for example, Motoko rich, Textbooks that Professors Can Rewrite Digitally, 

n.y. tiMeS�� )HEUXDU\� ���� ������ 2Q� SRVVLEOH� QHZ� GLUHFWLRQV� LQ� WKH� IDQ�FRQWHQW� RZQHU�
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)DQ¿F��7KH�1HZ�9R\DJHV 147

novels, and, when technology permits, even video entertainment, in this form as 
well, further erasing the line between author and audience. it is to be hoped that 
whatever new regime ultimately emerges will have a place in it for fan works and 
fandom.

relationship in copyright law, see, for example, deborah tussey, From Fan Sites to File 
6KDULQJ��3HUVRQDO�8VH�LQ�&\EHUVSDFH�����ga. L. Rev���������������-HVVLFD�/LWPDQ��Creative 
Reading, 70 Law & conteMp. pRoBS��������������³E\�LJQRULQJ�WKH�FHQWUDO�LPSRUWDQFH�RI�
readers, listeners, viewers, and players in the copyright scheme, we have all but conceded 
that the essential policy question in determining whether a use of copyrighted material 
VKRXOG�EH� ODZIXO� LV� WKH�ZD\�WKH�XVH� ORRNV�IURP�WKH�YLHZSRLQW�RI� WKH�FRS\ULJKW�RZQHU´���
rebecca tushnet, 8VHU�*HQHUDWHG� 'LVFRQWHQW�� 7UDQVIRUPDWLRQ� LQ� 3UDFWLFH�� ��� coLUM. 
J.L. & aRtS ������������³8VHU�JHQHUDWHG�IDLU�XVH�SULQFLSOHV�RIIHU�WKHLU�RZQ�GH¿QLWLRQV�RI�
transformation, both implicit and explicit, that draw not only on formal copyright law but 
DOVR�RQ� WKH�SUDFWLFHV�RI�VSHFL¿F�FUHDWLYH�FRPPXQLWLHV´�DQG�³*URXSV�DFWLQJ� WRJHWKHU�FDQ�
GH¿QH�DQG�GHIHQG�IDLU�XVH�IURP�WKH�SHUVSHFWLYH�RI�LQGLYLGXDO�FUHDWRUV�´�
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appendices

,��*�.��&KHVWHUWRQ�RQ�SDURG\

Parody is accorded a special status in U.S. copyright law, but as so often happens 
ZKHQ�ZRUGV�DUH�GH¿QHG�E\�FRXUWV�RU�OHJLVODWXUHV�IRU�OHJDO�SXUSRVHV��WKH�GH¿QLWLRQ�
GLIIHUV�VRPHZKDW�IURP�WKDW�XVHG�LQ�WKH�ZLGHU�ZRUOG��,Q�WKLV�HVVD\�RQ�%UHW�+DUWH��
*LOEHUW�.HLWK�&KHVWHUWRQ�SURYLGHV�D�WKRXJKWIXO�DQDO\VLV�RI�WKH�HVVHQFH�RI�SDURG\�

giLBeRt keith cheSteRton, bret harte, in vaRied typeS������3URMHFW�*XWHQEHUJ��
HG��� ������ �������� DYDLODEOH� DW� KWWS���LQIRPRWLRQV�FRP�HWH[WV�JXWHQEHUJ�GLUV� 
��������������������KWP��ODVW�YLVLWHG�0DUFK����������

america is under a kind of despotism of humour. Everyone is afraid of 
KXPRXU�� WKH�PHDQHVW�RI�KXPDQ�QLJKWPDUHV�«�$PHULFD�KDV� ODXJKHG�DW� WKLQJV�
PDJQL¿FHQWO\��ZLWK�*DUJDQWXDQ�UHYHUEHUDWLRQV�RI�ODXJKWHU��%XW�VKH�KDV�QRW�HYHQ�
begun to learn the richer lesson of laughing with them.

*   *   *

Mere derision, mere contempt, never produced or could produce parody. a man 
ZKR�VLPSO\�GHVSLVHV�3DGHUHZVNL�IRU�KDYLQJ�ORQJ�KDLU�LV�QRW�QHFHVVDULO\�¿WWHG�WR�
give an admirable imitation of his particular touch on the piano. if a man wishes 
WR� SDURG\� 3DGHUHZVNL¶V� VW\OH� RI� H[HFXWLRQ�� KH�PXVW� HPSKDWLFDOO\� JR� WKURXJK�
RQH�SURFHVV�¿UVW��KH�PXVW�DGPLUH�LW��DQG�HYHQ�UHYHUHQFH�LW��%UHW�+DUWH�KDG�D�UHDO�
power of imitating great authors, as in his parodies on dumas, on Victor hugo, 
on charlotte bronte. this means, and can only mean, that he had perceived the 
real beauty, the real ambition of dumas and Victor hugo and charlotte bronte. 
7R�WDNH�DQ�H[DPSOH��%UHW�+DUWH�KDV�LQ�KLV�LPLWDWLRQ�RI�+XJR�D�SDVVDJH�OLNH�WKLV��
³0��0DGHOLQH�ZDV��LI�SRVVLEOH��EHWWHU�WKDQ�0��0\ULHO��0��0\ULHO�ZDV�DQ�DQJHO��
0��0DGHOLQH�ZDV�D�JRRG�PDQ�´�,�GR�QRW�NQRZ�ZKHWKHU�9LFWRU�+XJR�HYHU�XVHG�
this antithesis; but i am certain that he would have used it and thanked his stars 
if he had thought of it. this is real parody, inseparable from admiration. it is the 
VDPH�LQ�WKH�SDURG\�RI�'XPDV��ZKLFK�LV�DUUDQJHG�RQ�WKH�V\VWHP�RI�³$UDPLV�NLOOHG�
WKUHH�RI�WKHP��3RUWKRV�WKUHH��$WKRV�WKUHH�´�<RX�FDQQRW�ZULWH�WKDW�NLQG�RI�WKLQJ�
XQOHVV�\RX�KDYH�¿UVW�H[XOWHG�LQ�WKH�DULWKPHWLFDO�LQJHQXLW\�RI�WKH�SORWV�RI�'XPDV��
it is the same in the parody of charlotte bronte, which opens with a dream of 
D�VWRUP�EHDWHQ�FOLII��FRQWDLQLQJ�MHZHOV�DQG�SHOLFDQV��%UHW�+DUWH�FRXOG�QRW�KDYH�
written it unless he had really understood the triumph of the brontes, the triumph 

Schwabach (978-0-7546-7903-5).indb   149 5/11/2011   3:04:15 PM

Page 157 of 330



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

Pro
of C

opy 

Fan Fiction and Copyright150

of asserting that great mysteries lie under the surface of the most sullen life, and 
that the most real part of a man is in his dreams.

this kind of parody is for ever removed from the purview of ordinary american 
humour. can anyone imagine Mark twain, that admirable author, writing even 
a tolerable imitation of authors so intellectually individual as hugo or charlotte 
bronte? Mark twain would yield to the spirit of contempt which destroys parody. 
all those who hate authors fail to satirise them, for they always accuse them of 
the wrong faults. the enemies of thackeray call him a worldling, instead of 
what he was, a man too ready to believe in the goodness of the unworldly. the 
enemies of Meredith call his gospel too subtle, instead of what it is, a gospel, 
LI�DQ\WKLQJ��WRR�UREXVW��$QG�LW�LV�WKLV�YXOJDU�PLVXQGHUVWDQGLQJ�ZKLFK�ZH�¿QG�LQ�
PRVW�SDURG\²ZKLFK�ZH�¿QG�LQ�DOO�$PHULFDQ�SDURG\²EXW�ZKLFK�ZH�QHYHU�¿QG�
in the parodies of bret harte.

³7KH�VNLHV�WKH\�ZHUH�DVKHQ�DQG�VREHU�
the streets they were dirty and drear,
it was the dark month of october,
in that most immemorial year.
Like the skies, i was perfectly sober,
but my thoughts they were palsied and sear,
<HV��P\�WKRXJKWV�ZHUH�GHFLGHGO\�TXHHU�´

this could only be written by a genuine admirer of Edgar allan poe, who 
permitted himself for a moment to see the fun of the thing. parody might indeed 
EH�GH¿QHG�DV�WKH�ZRUVKLSSHU¶V�KDOI�KROLGD\�

,,��6HOHFWHG�H[FHUSWV�IURP�8�6��FRS\ULJKW�VWDWXWHV

8�6��FRS\ULJKW�ODZ�LV�LQ�ÀX[��&RQJUHVV�DQG�WKH�FRXUWV�DUH�FRQVWDQWO\�FDOOHG�XSRQ�
WR�WLQNHU�ZLWK�LW��8S�WR�GDWH�YHUVLRQV�RI�7LWOH����RI�WKH�8QLWHG�6WDWHV�&RGH²WKH�
Copyright Code—are available at many places online. Two reliable sources are 
WKH� 8QLWHG� 6WDWHV� &RS\ULJKW� 2I¿FH� ZHEVLWH� DW� ZZZ�FRS\ULJKW�JRY�WLWOH���� DQG�
Cornell University’s Legal Information Institute at www.law.cornell.edu/uscode/
KWPO�XVFRGH���XVFBVXSB��B���KWPO��7KH�VHFWLRQV�UHSURGXFHG�EHORZ�PD\�ZHOO�EH�
RXW�RI�GDWH�E\�WKH�WLPH�\RX�UHDG�WKHP��WKH\�DUH�LQFOXGHG�KHUH�DV�D�TXLFN�UHIHUHQFH�
while reading the text.

���8�6�&���������'H¿QLWLRQV

Except as otherwise provided in this title, as used in this title, the following 
WHUPV�DQG�WKHLU�YDULDQW�IRUPV�PHDQ�WKH�IROORZLQJ�

Schwabach (978-0-7546-7903-5).indb   150 5/11/2011   3:04:15 PM

Page 158 of 330



Pro
of C

opy 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

Appendices 151

$Q�³DQRQ\PRXV�ZRUN´� LV�D�ZRUN�RQ� WKH�FRSLHV�RU�SKRQRUHFRUGV�RI�ZKLFK�QR�
QDWXUDO�SHUVRQ�LV�LGHQWL¿HG�DV�DXWKRU�

*   *   *

³$XGLRYLVXDO�ZRUNV´�DUH�ZRUNV�WKDW�FRQVLVW�RI�D�VHULHV�RI�UHODWHG�LPDJHV�ZKLFK�
are intrinsically intended to be shown by the use of machines, or devices such 
DV� SURMHFWRUV�� YLHZHUV�� RU� HOHFWURQLF� HTXLSPHQW�� WRJHWKHU�ZLWK� DFFRPSDQ\LQJ�
VRXQGV��LI�DQ\��UHJDUGOHVV�RI�WKH�QDWXUH�RI�WKH�PDWHULDO�REMHFWV��VXFK�DV�¿OPV�RU�
tapes, in which the works are embodied.

*   *   *

³&RSLHV´�DUH�PDWHULDO�REMHFWV��RWKHU�WKDQ�SKRQRUHFRUGV��LQ�ZKLFK�D�ZRUN�LV�¿[HG�
by any method now known or later developed, and from which the work can be 
perceived, reproduced, or otherwise communicated, either directly or with the 
DLG�RI�D�PDFKLQH�RU�GHYLFH��7KH�WHUP�³FRSLHV´�LQFOXGHV�WKH�PDWHULDO�REMHFW��RWKHU�
WKDQ�D�SKRQRUHFRUG��LQ�ZKLFK�WKH�ZRUN�LV�¿UVW�¿[HG�

*   *   *

³&RS\ULJKW�RZQHU´��ZLWK�UHVSHFW�WR�DQ\�RQH�RI�WKH�H[FOXVLYH�ULJKWV�FRPSULVHG�LQ�
a copyright, refers to the owner of that particular right.

$�ZRUN�LV�³FUHDWHG´�ZKHQ�LW�LV�¿[HG�LQ�D�FRS\�RU�SKRQRUHFRUG�IRU�WKH�¿UVW�WLPH��
where a work is prepared over a period of time, the portion of it that has been 
¿[HG�DW�DQ\�SDUWLFXODU�WLPH�FRQVWLWXWHV�WKH�ZRUN�DV�RI�WKDW�WLPH��DQG�ZKHUH�WKH�
work has been prepared in different versions, each version constitutes a separate 
work.

$�³GHULYDWLYH�ZRUN´�LV�D�ZRUN�EDVHG�XSRQ�RQH�RU�PRUH�SUHH[LVWLQJ�ZRUNV��VXFK�
DV� D� WUDQVODWLRQ��PXVLFDO� DUUDQJHPHQW�� GUDPDWL]DWLRQ�� ¿FWLRQDOL]DWLRQ��PRWLRQ�
picture version, sound recording, art reproduction, abridgment, condensation, 
or any other form in which a work may be recast, transformed, or adapted. 
a work consisting of editorial revisions, annotations, elaborations, or other 
PRGL¿FDWLRQV�ZKLFK��DV�D�ZKROH��UHSUHVHQW�DQ�RULJLQDO�ZRUN�RI�DXWKRUVKLS��LV�D�
³GHULYDWLYH�ZRUN´�

*   *   *

7KH�WHUP�³¿QDQFLDO�JDLQ´�LQFOXGHV�UHFHLSW��RU�H[SHFWDWLRQ�RI�UHFHLSW��RI�DQ\WKLQJ�
of value, including the receipt of other copyrighted works.
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$�ZRUN�LV�³¿[HG´�LQ�D�WDQJLEOH�PHGLXP�RI�H[SUHVVLRQ�ZKHQ�LWV�HPERGLPHQW�LQ�
D�FRS\�RU�SKRQRUHFRUG��E\�RU�XQGHU�WKH�DXWKRULW\�RI�WKH�DXWKRU�� LV�VXI¿FLHQWO\�
permanent or stable to permit it to be perceived, reproduced, or otherwise 
communicated for a period of more than transitory duration. a work consisting 
RI�VRXQGV�� LPDJHV��RU�ERWK��WKDW�DUH�EHLQJ�WUDQVPLWWHG��LV�³¿[HG´�IRU�SXUSRVHV�
RI� WKLV� WLWOH� LI� D� ¿[DWLRQ� RI� WKH� ZRUN� LV� EHLQJ� PDGH� VLPXOWDQHRXVO\� ZLWK� LWV�
transmission.

*   *   *

$�³MRLQW�ZRUN´�LV�D�ZRUN�SUHSDUHG�E\�WZR�RU�PRUH�DXWKRUV�ZLWK� WKH� LQWHQWLRQ�
that their contributions be merged into inseparable or interdependent parts of a 
unitary whole.

³/LWHUDU\�ZRUNV´�DUH�ZRUNV��RWKHU�WKDQ�DXGLRYLVXDO�ZRUNV��H[SUHVVHG�LQ�ZRUGV��
numbers, or other verbal or numerical symbols or indicia, regardless of the nature 
RI�WKH�PDWHULDO�REMHFWV��VXFK�DV�ERRNV��SHULRGLFDOV��PDQXVFULSWV��SKRQRUHFRUGV��
¿OP��WDSHV��GLVNV��RU�FDUGV��LQ�ZKLFK�WKH\�DUH�HPERGLHG�

³0RWLRQ�SLFWXUHV´�DUH�DXGLRYLVXDO�ZRUNV�FRQVLVWLQJ�RI�D�VHULHV�RI�UHODWHG�LPDJHV�
which, when shown in succession, impart an impression of motion, together 
with accompanying sounds, if any.

*   *   *

7R�³SHUIRUP´�D�ZRUN�PHDQV�WR�UHFLWH��UHQGHU��SOD\��GDQFH��RU�DFW�LW��HLWKHU�GLUHFWO\�
or by means of any device or process or, in the case of a motion picture or other 
audiovisual work, to show its images in any sequence or to make the sounds 
accompanying it audible.

*   *   *

$�³SVHXGRQ\PRXV�ZRUN´�LV�D�ZRUN�RQ�WKH�FRSLHV�RU�SKRQRUHFRUGV�RI�ZKLFK�WKH�
DXWKRU�LV�LGHQWL¿HG�XQGHU�D�¿FWLWLRXV�QDPH�

³3XEOLFDWLRQ´�LV�WKH�GLVWULEXWLRQ�RI�FRSLHV�RU�SKRQRUHFRUGV�RI�D�ZRUN�WR�WKH�SXEOLF�
by sale or other transfer of ownership, or by rental, lease, or lending. the offering 
to distribute copies or phonorecords to a group of persons for purposes of further 
distribution, public performance, or public display, constitutes publication. a 
public performance or display of a work does not of itself constitute publication.

7R�SHUIRUP�RU�GLVSOD\�D�ZRUN�³SXEOLFO\´�PHDQV²
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Appendices ���

����WR�SHUIRUP�RU�GLVSOD\�LW�DW�D�SODFH�RSHQ�WR�WKH�SXEOLF�RU�DW�DQ\�SODFH�ZKHUH�
a substantial number of persons outside of a normal circle of a family and its 
social acquaintances is gathered; or
����WR�WUDQVPLW�RU�RWKHUZLVH�FRPPXQLFDWH�D�SHUIRUPDQFH�RU�GLVSOD\�RI�WKH�ZRUN�
WR�D�SODFH�VSHFL¿HG�E\�FODXVH�����RU�WR�WKH�SXEOLF��E\�PHDQV�RI�DQ\�GHYLFH�RU�
process, whether the members of the public capable of receiving the performance 
or display receive it in the same place or in separate places and at the same time 
or at different times.

³5HJLVWUDWLRQ´��IRU�SXUSRVHV�RI�VHFWLRQV�����F��������������������G�������������
DQG�����H���PHDQV�D�UHJLVWUDWLRQ�RI�D�FODLP�LQ�WKH�RULJLQDO�RU�WKH�UHQHZHG�DQG�
extended term of copyright.

³6RXQG�UHFRUGLQJV´�DUH�ZRUNV�WKDW�UHVXOW�IURP�WKH�¿[DWLRQ�RI�D�VHULHV�RI�PXVLFDO��
spoken, or other sounds, but not including the sounds accompanying a motion 
picture or other audiovisual work, regardless of the nature of the material 
REMHFWV��VXFK�DV�GLVNV��WDSHV��RU�RWKHU�SKRQRUHFRUGV��LQ�ZKLFK�WKH\�DUH�HPERGLHG�

*   *   *

)RU�SXUSRVHV�RI�VHFWLRQ������D�ZRUN�LV�D�³8QLWHG�6WDWHV�ZRUN´�RQO\�LI²

����LQ�WKH�FDVH�RI�D�SXEOLVKHG�ZRUN��WKH�ZRUN�LV�¿UVW�SXEOLVKHG²
�$��LQ�WKH�8QLWHG�6WDWHV�
�%��VLPXOWDQHRXVO\�LQ�WKH�8QLWHG�6WDWHV�DQG�DQRWKHU�WUHDW\�SDUW\�RU�SDUWLHV��
whose law grants a term of copyright protection that is the same as or longer 
than the term provided in the United States;
�&�� VLPXOWDQHRXVO\� LQ� WKH�8QLWHG�6WDWHV� DQG� D� IRUHLJQ�QDWLRQ� WKDW� LV� QRW� D�
treaty party; or
�'��LQ�D�IRUHLJQ�QDWLRQ�WKDW�LV�QRW�D�WUHDW\�SDUW\��DQG�DOO�RI�WKH�DXWKRUV�RI�WKH�
work are nationals, domiciliaries, or habitual residents of, or in the case of 
an audiovisual work legal entities with headquarters in, the United States;

����LQ�WKH�FDVH�RI�DQ�XQSXEOLVKHG�ZRUN��DOO�WKH�DXWKRUV�RI�WKH�ZRUN�DUH�QDWLRQDOV��
domiciliaries, or habitual residents of the United States, or, in the case of an 
unpublished audiovisual work, all the authors are legal entities with headquarters 
in the United States; or
���� LQ� WKH� FDVH� RI� D� SLFWRULDO�� JUDSKLF�� RU� VFXOSWXUDO� ZRUN� LQFRUSRUDWHG� LQ� D�
building or structure, the building or structure is located in the United States.

*   *   *
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���8�6�&���������6XEMHFW�PDWWHU�RI�FRS\ULJKW��LQ�JHQHUDO

�D�� &RS\ULJKW� SURWHFWLRQ� VXEVLVWV�� LQ� DFFRUGDQFH� ZLWK� WKLV� WLWOH�� LQ� RULJLQDO�
ZRUNV�RI�DXWKRUVKLS�¿[HG�LQ�DQ\�WDQJLEOH�PHGLXP�RI�H[SUHVVLRQ��QRZ�NQRZQ�
or later developed, from which they can be perceived, reproduced, or otherwise 
communicated, either directly or with the aid of a machine or device. Works of 
DXWKRUVKLS�LQFOXGH�WKH�IROORZLQJ�FDWHJRULHV�

����OLWHUDU\�ZRUNV�
����PXVLFDO�ZRUNV��LQFOXGLQJ�DQ\�DFFRPSDQ\LQJ�ZRUGV�
����GUDPDWLF�ZRUNV��LQFOXGLQJ�DQ\�DFFRPSDQ\LQJ�PXVLF�
����SDQWRPLPHV�DQG�FKRUHRJUDSKLF�ZRUNV�
����SLFWRULDO��JUDSKLF��DQG�VFXOSWXUDO�ZRUNV�
����PRWLRQ�SLFWXUHV�DQG�RWKHU�DXGLRYLVXDO�ZRUNV�
����VRXQG�UHFRUGLQJV��DQG
����DUFKLWHFWXUDO�ZRUNV�

�E�� ,Q� QR� FDVH� GRHV� FRS\ULJKW� SURWHFWLRQ� IRU� DQ� RULJLQDO� ZRUN� RI� DXWKRUVKLS�
extend to any idea, procedure, process, system, method of operation, concept, 
principle, or discovery, regardless of the form in which it is described, explained, 
illustrated, or embodied in such work.

���8�6�&���������([FOXVLYH�ULJKWV�LQ�FRS\ULJKWHG�ZRUNV

6XEMHFW�WR�VHFWLRQV�����WKURXJK������WKH�RZQHU�RI�FRS\ULJKW�XQGHU�WKLV�WLWOH�KDV�
WKH�H[FOXVLYH�ULJKWV�WR�GR�DQG�WR�DXWKRUL]H�DQ\�RI�WKH�IROORZLQJ�

����WR�UHSURGXFH�WKH�FRS\ULJKWHG�ZRUN�LQ�FRSLHV�RU�SKRQRUHFRUGV�
����WR�SUHSDUH�GHULYDWLYH�ZRUNV�EDVHG�XSRQ�WKH�FRS\ULJKWHG�ZRUN�
���� WR� GLVWULEXWH� FRSLHV� RU� SKRQRUHFRUGV� RI� WKH� FRS\ULJKWHG� ZRUN� WR� WKH�
public by sale or other transfer of ownership, or by rental, lease, or lending;
���� LQ� WKH� FDVH� RI� OLWHUDU\�� PXVLFDO�� GUDPDWLF�� DQG� FKRUHRJUDSKLF� ZRUNV��
pantomimes, and motion pictures and other audiovisual works, to perform 
the copyrighted work publicly;
���� LQ� WKH� FDVH� RI� OLWHUDU\�� PXVLFDO�� GUDPDWLF�� DQG� FKRUHRJUDSKLF� ZRUNV��
pantomimes, and pictorial, graphic, or sculptural works, including the 
individual images of a motion picture or other audiovisual work, to display 
the copyrighted work publicly; and 
����LQ�WKH�FDVH�RI�VRXQG�UHFRUGLQJV��WR�SHUIRUP�WKH�FRS\ULJKWHG�ZRUN�SXEOLFO\�
by means of a digital audio transmission.

���8�6�&�������$��5LJKWV�RI�FHUWDLQ�DXWKRUV�WR�DWWULEXWLRQ�DQG�LQWHJULW\

�D��5LJKWV�RI�DWWULEXWLRQ�DQG�LQWHJULW\���6XEMHFW�WR�VHFWLRQ�����DQG�LQGHSHQGHQW�
RI�WKH�H[FOXVLYH�ULJKWV�SURYLGHG�LQ�VHFWLRQ������WKH�DXWKRU�RI�D�ZRUN�RI�YLVXDO�
art—
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����VKDOO�KDYH�WKH�ULJKW²
�$��WR�FODLP�DXWKRUVKLS�RI�WKDW�ZRUN��DQG
�%��WR�SUHYHQW�WKH�XVH�RI�KLV�RU�KHU�QDPH�DV�WKH�DXWKRU�RI�DQ\�ZRUN�RI�
visual art which he or she did not create;

����VKDOO�KDYH�WKH�ULJKW�WR�SUHYHQW�WKH�XVH�RI�KLV�RU�KHU�QDPH�DV�WKH�DXWKRU�
of the work of visual art in the event of a distortion, mutilation, or other 
PRGL¿FDWLRQ�RI�WKH�ZRUN�ZKLFK�ZRXOG�EH�SUHMXGLFLDO�WR�KLV�RU�KHU�KRQRU�RU�
reputation; and
����VXEMHFW�WR�WKH�OLPLWDWLRQV�VHW�IRUWK�LQ�VHFWLRQ�����G���VKDOO�KDYH�WKH�ULJKW²

�$��WR�SUHYHQW�DQ\�LQWHQWLRQDO�GLVWRUWLRQ��PXWLODWLRQ��RU�RWKHU�PRGL¿FDWLRQ�
RI�WKDW�ZRUN�ZKLFK�ZRXOG�EH�SUHMXGLFLDO�WR�KLV�RU�KHU�KRQRU�RU�UHSXWDWLRQ��
DQG�DQ\�LQWHQWLRQDO�GLVWRUWLRQ��PXWLODWLRQ��RU�PRGL¿FDWLRQ�RI�WKDW�ZRUN�LV�
a violation of that right, and
�%��WR�SUHYHQW�DQ\�GHVWUXFWLRQ�RI�D�ZRUN�RI�UHFRJQL]HG�VWDWXUH��DQG�DQ\�
intentional or grossly negligent destruction of that work is a violation of 
that right.

*   *   *

���8�6�&���������/LPLWDWLRQV�RQ�H[FOXVLYH�ULJKWV��IDLU�XVH

1RWZLWKVWDQGLQJ� WKH� SURYLVLRQV� RI� VHFWLRQV� ���� DQG� ���$�� WKH� IDLU� XVH� RI� D�
copyrighted work, including such use by reproduction in copies or phonorecords 
RU�E\�DQ\�RWKHU�PHDQV�VSHFL¿HG�E\�WKDW�VHFWLRQ��IRU�SXUSRVHV�VXFK�DV�FULWLFLVP��
FRPPHQW�� QHZV� UHSRUWLQJ�� WHDFKLQJ� �LQFOXGLQJ�PXOWLSOH� FRSLHV� IRU� FODVVURRP�
XVH���VFKRODUVKLS��RU�UHVHDUFK��LV�QRW�DQ�LQIULQJHPHQW�RI�FRS\ULJKW��,Q�GHWHUPLQLQJ�
whether the use made of a work in any particular case is a fair use the factors to 
be considered shall include—

����WKH�SXUSRVH�DQG�FKDUDFWHU�RI�WKH�XVH��LQFOXGLQJ�ZKHWKHU�VXFK�XVH�LV�RI�D�
FRPPHUFLDO�QDWXUH�RU�LV�IRU�QRQSUR¿W�HGXFDWLRQDO�SXUSRVHV�
����WKH�QDWXUH�RI�WKH�FRS\ULJKWHG�ZRUN�
���� WKH� DPRXQW� DQG� VXEVWDQWLDOLW\� RI� WKH� SRUWLRQ� XVHG� LQ� UHODWLRQ� WR� WKH�
copyrighted work as a whole; and
���� WKH� HIIHFW� RI� WKH� XVH� XSRQ� WKH� SRWHQWLDO� PDUNHW� IRU� RU� YDOXH� RI� WKH�
copyrighted work.

7KH�IDFW�WKDW�D�ZRUN�LV�XQSXEOLVKHG�VKDOO�QRW�LWVHOI�EDU�D�¿QGLQJ�RI�IDLU�XVH�LI�VXFK�
¿QGLQJ�LV�PDGH�XSRQ�FRQVLGHUDWLRQ�RI�DOO�WKH�DERYH�IDFWRUV�

���8�6�&���������&RS\ULJKW�UHJLVWUDWLRQ�LQ�JHQHUDO

�D��5HJLVWUDWLRQ� 3HUPLVVLYH�²$W� DQ\� WLPH� GXULQJ� WKH� VXEVLVWHQFH� RI� WKH� ¿UVW�
term of copyright in any published or unpublished work in which the copyright 
was secured before January 1, 1978, and during the subsistence of any copyright 
secured on or after that date, the owner of copyright or of any exclusive right 
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in the work may obtain registration of the copyright claim by delivering to 
WKH� &RS\ULJKW� 2I¿FH� WKH� GHSRVLW� VSHFL¿HG� E\� WKLV� VHFWLRQ�� WRJHWKHU� ZLWK� WKH�
DSSOLFDWLRQ�DQG�IHH�VSHFL¿HG�E\�VHFWLRQV�����DQG������6XFK�UHJLVWUDWLRQ�LV�QRW�D�
condition of copyright protection.
�E��'HSRVLW�IRU�&RS\ULJKW�5HJLVWUDWLRQ�²([FHSW�DV�SURYLGHG�E\�VXEVHFWLRQ��F���
the material deposited for registration shall include—

����LQ�WKH�FDVH�RI�DQ�XQSXEOLVKHG�ZRUN��RQH�FRPSOHWH�FRS\�RU�SKRQRUHFRUG�
����LQ�WKH�FDVH�RI�WKH�SXEOLVKHG�ZRUN��WZR�FRPSOHWH�FRSLHV�RU�SKRQRUHFRUGV�
of the best edition;
���� LQ� WKH� FDVH� RI� D� ZRUN� ¿UVW� SXEOLVKHG� RXWVLGH� WKH� 8QLWHG� 6WDWHV�� RQH�
complete copy or phonorecord as so published;
����LQ�WKH�FDVH�RI�D�FRQWULEXWLRQ�WR�D�FROOHFWLYH�ZRUN��RQH�FRPSOHWH�FRS\�RU�
phonorecord of the best edition of the collective work.

copies or phonorecords deposited for the Library of congress under section 
407 may be used to satisfy the deposit provisions of this section, if they are 
accompanied by the prescribed application and fee, and by any additional 
identifying material that the register may, by regulation, require. the register 
shall also prescribe regulations establishing requirements under which copies 
RU� SKRQRUHFRUGV� DFTXLUHG� IRU� WKH� /LEUDU\� RI� &RQJUHVV� XQGHU� VXEVHFWLRQ� �H��
of section 407, otherwise than by deposit, may be used to satisfy the deposit 
provisions of this section.

*   *   *

�I��3UHUHJLVWUDWLRQ�RI�ZRUNV�EHLQJ�SUHSDUHG�IRU�FRPPHUFLDO�GLVWULEXWLRQ�²
���� 5XOHPDNLQJ�²1RW� ODWHU� WKDQ� ���� GD\V� DIWHU� WKH� GDWH� RI� HQDFWPHQW�
of this subsection, the register of copyrights shall issue regulations to 
establish procedures for preregistration of a work that is being prepared for 
commercial distribution and has not been published.
���� &ODVV� RI� ZRUNV�²7KH� UHJXODWLRQV� HVWDEOLVKHG� XQGHU� SDUDJUDSK� ����
shall permit preregistration for any work that is in a class of works that the 
register determines has had a history of infringement prior to authorized 
commercial distribution.
����$SSOLFDWLRQ� IRU� UHJLVWUDWLRQ�²1RW� ODWHU� WKDQ� �� PRQWKV� DIWHU� WKH� ¿UVW�
publication of a work preregistered under this subsection, the applicant shall 
VXEPLW�WR�WKH�&RS\ULJKW�2I¿FH²

�$��DQ�DSSOLFDWLRQ�IRU�UHJLVWUDWLRQ�RI�WKH�ZRUN�
�%��D�GHSRVLW��DQG
�&��WKH�DSSOLFDEOH�IHH�

���� (IIHFW� RI� XQWLPHO\� DSSOLFDWLRQ�²$Q� DFWLRQ� XQGHU� WKLV� FKDSWHU� IRU�
infringement of a work preregistered under this subsection, in a case in which 
WKH�LQIULQJHPHQW�FRPPHQFHG�QR�ODWHU�WKDQ���PRQWKV�DIWHU�WKH�¿UVW�SXEOLFDWLRQ�
RI�WKH�ZRUN��VKDOO�EH�GLVPLVVHG�LI�WKH�LWHPV�GHVFULEHG�LQ�SDUDJUDSK�����DUH�
QRW�VXEPLWWHG�WR�WKH�&RS\ULJKW�2I¿FH�LQ�SURSHU�IRUP�ZLWKLQ�WKH�HDUOLHU�RI²
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Appendices 157

�$����PRQWKV�DIWHU�WKH�¿UVW�SXEOLFDWLRQ�RI�WKH�ZRUN��RU
�%����PRQWK�DIWHU�WKH�FRS\ULJKW�RZQHU�KDV�OHDUQHG�RI�WKH�LQIULQJHPHQW�

���8�6�&���������$SSOLFDWLRQ�IRU�FRS\ULJKW�UHJLVWUDWLRQ

the application for copyright registration shall be made on a form prescribed by 
the register of copyrights and shall include--

����WKH�QDPH�DQG�DGGUHVV�RI�WKH�FRS\ULJKW�FODLPDQW�
����LQ�WKH�FDVH�RI�D�ZRUN�RWKHU�WKDQ�DQ�DQRQ\PRXV�RU�SVHXGRQ\PRXV�ZRUN��
the name and nationality or domicile of the author or authors, and, if one or 
more of the authors is dead, the dates of their deaths;
����LI�WKH�ZRUN�LV�DQRQ\PRXV�RU�SVHXGRQ\PRXV��WKH�QDWLRQDOLW\�RU�GRPLFLOH�
of the author or authors;
����LQ�WKH�FDVH�RI�D�ZRUN�PDGH�IRU�KLUH��D�VWDWHPHQW�WR�WKLV�HIIHFW�
����LI�WKH�FRS\ULJKW�FODLPDQW�LV�QRW�WKH�DXWKRU��D�EULHI�VWDWHPHQW�RI�KRZ�WKH�
claimant obtained ownership of the copyright;
����WKH�WLWOH�RI�WKH�ZRUN��WRJHWKHU�ZLWK�DQ\�SUHYLRXV�RU�DOWHUQDWLYH�WLWOHV�XQGHU�
ZKLFK�WKH�ZRUN�FDQ�EH�LGHQWL¿HG�
����WKH�\HDU�LQ�ZKLFK�FUHDWLRQ�RI�WKH�ZRUN�ZDV�FRPSOHWHG�
����LI�WKH�ZRUN�KDV�EHHQ�SXEOLVKHG��WKH�GDWH�DQG�QDWLRQ�RI�LWV�¿UVW�SXEOLFDWLRQ�
����LQ�WKH�FDVH�RI�D�FRPSLODWLRQ�RU�GHULYDWLYH�ZRUN��DQ�LGHQWL¿FDWLRQ�RI�DQ\�
preexisting work or works that it is based on or incorporates, and a brief, 
general statement of the additional material covered by the copyright claim 
being registered;
�����LQ�WKH�FDVH�RI�D�SXEOLVKHG�ZRUN�FRQWDLQLQJ�PDWHULDO�RI�ZKLFK�FRSLHV�DUH�
UHTXLUHG�E\�VHFWLRQ�����WR�EH�PDQXIDFWXUHG�LQ�WKH�8QLWHG�6WDWHV��WKH�QDPHV�
RI� WKH�SHUVRQV�RU�RUJDQL]DWLRQV�ZKR�SHUIRUPHG�WKH�SURFHVVHV�VSHFL¿HG�E\�
VXEVHFWLRQ��F��RI�VHFWLRQ�����ZLWK�UHVSHFW� WR� WKDW�PDWHULDO��DQG� WKH�SODFHV�
where those processes were performed; and
����� DQ\� RWKHU� LQIRUPDWLRQ� UHJDUGHG� E\� WKH� 5HJLVWHU� RI� &RS\ULJKWV� DV�
EHDULQJ�XSRQ�WKH�SUHSDUDWLRQ�RU�LGHQWL¿FDWLRQ�RI�WKH�ZRUN�RU�WKH�H[LVWHQFH��
ownership, or duration of the copyright.

if an application is submitted for the renewed and extended term provided for 
LQ�VHFWLRQ�����D�����$��DQG�DQ�RULJLQDO�WHUP�UHJLVWUDWLRQ�KDV�QRW�EHHQ�PDGH��WKH�
register may request information with respect to the existence, ownership, or 
duration of the copyright for the original term.

���8�6�&���������5HJLVWUDWLRQ�DQG�FLYLO�LQIULQJHPHQW�DFWLRQV

�D��([FHSW�IRU�DQ�DFWLRQ�EURXJKW�IRU�D�YLRODWLRQ�RI�WKH�ULJKWV�RI�WKH�DXWKRU�XQGHU�
VHFWLRQ����$�D���DQG�VXEMHFW�WR�WKH�SURYLVLRQV�RI�VXEVHFWLRQ��E���QR�FLYLO�DFWLRQ�
for infringement of the copyright in any United States work shall be instituted 
until preregistration or registration of the copyright claim has been made in 
accordance with this title. in any case, however, where the deposit, application, 
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Fan Fiction and Copyright158

DQG� IHH� UHTXLUHG� IRU� UHJLVWUDWLRQ�KDYH�EHHQ�GHOLYHUHG� WR� WKH�&RS\ULJKW�2I¿FH�
in proper form and registration has been refused, the applicant is entitled to 
institute a civil action for infringement if notice thereof, with a copy of the 
complaint, is served on the register of copyrights. the register may, at his or 
her option, become a party to the action with respect to the issue of registrability 
of the copyright claim by entering an appearance within sixty days after such 
VHUYLFH��EXW�WKH�5HJLVWHU¶V�IDLOXUH�WR�EHFRPH�D�SDUW\�VKDOO�QRW�GHSULYH�WKH�FRXUW�
RI�MXULVGLFWLRQ�WR�GHWHUPLQH�WKDW�LVVXH�

*   *   *

���8�6�&���������5HJLVWUDWLRQ�DV�SUHUHTXLVLWH�WR�FHUWDLQ�UHPHGLHV�IRU�LQIULQJHPHQW

in any action under this title, other than an action brought for a violation of the 
ULJKWV�RI� WKH� DXWKRU�XQGHU� VHFWLRQ����$�D��� DQ� DFWLRQ� IRU� LQIULQJHPHQW�RI� WKH�
FRS\ULJKW�RI�D�ZRUN�WKDW�KDV�EHHQ�SUHUHJLVWHUHG�XQGHU�VHFWLRQ�����I��EHIRUH�WKH�
commencement of the infringement and that has an effective date of registration 
QRW�ODWHU�WKDQ�WKH�HDUOLHU�RI���PRQWKV�DIWHU�WKH�¿UVW�SXEOLFDWLRQ�RI�WKH�ZRUN�RU���
month after the copyright owner has learned of the infringement, or an action 
LQVWLWXWHG�XQGHU�VHFWLRQ�����F���QR�DZDUG�RI�VWDWXWRU\�GDPDJHV�RU�RI�DWWRUQH\¶V�
fees, as provided by sections 504 and 505, shall be made for—

���� DQ\� LQIULQJHPHQW� RI� FRS\ULJKW� LQ� DQ� XQSXEOLVKHG� ZRUN� FRPPHQFHG�
before the effective date of its registration; or
����DQ\�LQIULQJHPHQW�RI�FRS\ULJKW�FRPPHQFHG�DIWHU�¿UVW�SXEOLFDWLRQ�RI�WKH�
work and before the effective date of its registration, unless such registration 
LV�PDGH�ZLWKLQ�WKUHH�PRQWKV�DIWHU�WKH�¿UVW�SXEOLFDWLRQ�RI�WKH�ZRUN�

���8�6�&���������5HPHGLHV�IRU�LQIULQJHPHQW��GDPDJHV�DQG�SUR¿WV

�D�� ,Q� *HQHUDO�²([FHSW� DV� RWKHUZLVH� SURYLGHG� E\� WKLV� WLWOH�� DQ� LQIULQJHU� RI�
copyright is liable for either—

����WKH�FRS\ULJKW�RZQHU¶V�DFWXDO�GDPDJHV�DQG�DQ\�DGGLWLRQDO�SUR¿WV�RI�WKH�
LQIULQJHU��DV�SURYLGHG�E\�VXEVHFWLRQ��E���RU
����VWDWXWRU\�GDPDJHV��DV�SURYLGHG�E\�VXEVHFWLRQ��F��

�E��$FWXDO�'DPDJHV� DQG�3UR¿WV�²7KH�FRS\ULJKW�RZQHU� LV� HQWLWOHG� WR� UHFRYHU�
the actual damages suffered by him or her as a result of the infringement, and 
DQ\� SUR¿WV� RI� WKH� LQIULQJHU� WKDW� DUH� DWWULEXWDEOH� WR� WKH� LQIULQJHPHQW� DQG� DUH�
not taken into account in computing the actual damages. in establishing the 
LQIULQJHU¶V� SUR¿WV�� WKH� FRS\ULJKW� RZQHU� LV� UHTXLUHG� WR� SUHVHQW� SURRI� RQO\� RI�
WKH�LQIULQJHU¶V�JURVV�UHYHQXH��DQG�WKH�LQIULQJHU�LV�UHTXLUHG�WR�SURYH�KLV�RU�KHU�
GHGXFWLEOH�H[SHQVHV�DQG�WKH�HOHPHQWV�RI�SUR¿W�DWWULEXWDEOH�WR�IDFWRUV�RWKHU�WKDQ�
the copyrighted work.

Schwabach (978-0-7546-7903-5).indb   158 5/11/2011   3:04:15 PM

Page 166 of 330



Pro
of C

opy 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

Appendices 159

�F��6WDWXWRU\�'DPDJHV�²
����([FHSW�DV�SURYLGHG�E\�FODXVH�����RI� WKLV�VXEVHFWLRQ�� WKH�FRS\ULJKW�
RZQHU� PD\� HOHFW�� DW� DQ\� WLPH� EHIRUH� ¿QDO� MXGJPHQW� LV� UHQGHUHG�� WR�
UHFRYHU�� LQVWHDG� RI� DFWXDO� GDPDJHV� DQG� SUR¿WV�� DQ� DZDUG� RI� VWDWXWRU\�
damages for all infringements involved in the action, with respect to 
any one work, for which any one infringer is liable individually, or for 
ZKLFK�DQ\�WZR�RU�PRUH�LQIULQJHUV�DUH�OLDEOH�MRLQWO\�DQG�VHYHUDOO\��LQ�D�
VXP�RI�QRW�OHVV�WKDQ������RU�PRUH�WKDQ���������DV�WKH�FRXUW�FRQVLGHUV�
MXVW��)RU�WKH�SXUSRVHV�RI�WKLV�VXEVHFWLRQ��DOO�WKH�SDUWV�RI�D�FRPSLODWLRQ�RU�
derivative work constitute one work.
����,Q�D�FDVH�ZKHUH�WKH�FRS\ULJKW�RZQHU�VXVWDLQV�WKH�EXUGHQ�RI�SURYLQJ��
DQG�WKH�FRXUW�¿QGV��WKDW�LQIULQJHPHQW�ZDV�FRPPLWWHG�ZLOOIXOO\��WKH�FRXUW�
in its discretion may increase the award of statutory damages to a sum of 
not more than $150,000. in a case where the infringer sustains the burden 
RI�SURYLQJ��DQG�WKH�FRXUW�¿QGV��WKDW�VXFK�LQIULQJHU�ZDV�QRW�DZDUH�DQG�KDG�
no reason to believe that his or her acts constituted an infringement of 
copyright, the court in its discretion may reduce the award of statutory 
damages to a sum of not less than $200. the court shall remit statutory 
damages in any case where an infringer believed and had reasonable 
grounds for believing that his or her use of the copyrighted work was a 
IDLU�XVH�XQGHU�VHFWLRQ������LI�WKH�LQIULQJHU�ZDV���L��DQ�HPSOR\HH�RU�DJHQW�
RI�D�QRQSUR¿W�HGXFDWLRQDO�LQVWLWXWLRQ��OLEUDU\��RU�DUFKLYHV�DFWLQJ�ZLWKLQ�
the scope of his or her employment who, or such institution, library, or 
archives itself, which infringed by reproducing the work in copies or 
SKRQRUHFRUGV��RU��LL��D�SXEOLF�EURDGFDVWLQJ�HQWLW\�ZKLFK�RU�D�SHUVRQ�ZKR��
DV�D�UHJXODU�SDUW�RI�WKH�QRQSUR¿W�DFWLYLWLHV�RI�D�SXEOLF�EURDGFDVWLQJ�HQWLW\�
�DV�GH¿QHG�LQ�VXEVHFWLRQ��J��RI�VHFWLRQ������LQIULQJHG�E\�SHUIRUPLQJ�D�
published nondramatic literary work or by reproducing a transmission 
program embodying a performance of such a work.
�����$��,Q�D�FDVH�RI�LQIULQJHPHQW�� LW�VKDOO�EH�D�UHEXWWDEOH�SUHVXPSWLRQ�

that the infringement was committed willfully for purposes of 
determining relief if the violator, or a person acting in concert 
with the violator, knowingly provided or knowingly caused to be 
provided materially false contact information to a domain name 
registrar, domain name registry, or other domain name registration 
authority in registering, maintaining, or renewing a domain name 
used in connection with the infringement.
�%��1RWKLQJ�LQ�WKLV�SDUDJUDSK�OLPLWV�ZKDW�PD\�EH�FRQVLGHUHG�ZLOOIXO�
infringement under this subsection.

*   *   *
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Fan Fiction and Copyright���

���8�6�&���������&ULPLQDO�RIIHQVHV

�D��&ULPLQDO�LQIULQJHPHQW�²
���� ,Q� JHQHUDO�²$Q\�SHUVRQ�ZKR�ZLOOIXOO\� LQIULQJHV� D� FRS\ULJKW� VKDOO� EH�
SXQLVKHG�DV�SURYLGHG�XQGHU�VHFWLRQ������RI�WLWOH�����LI�WKH�LQIULQJHPHQW�ZDV�
committed—

�$��IRU�SXUSRVHV�RI�FRPPHUFLDO�DGYDQWDJH�RU�SULYDWH�¿QDQFLDO�JDLQ�
�%��E\�WKH�UHSURGXFWLRQ�RU�GLVWULEXWLRQ��LQFOXGLQJ�E\�HOHFWURQLF�PHDQV��
during any 180-day period, of 1 or more copies or phonorecords of 1 or 
more copyrighted works, which have a total retail value of more than 
$1,000; or
�&�� E\� WKH� GLVWULEXWLRQ� RI� D� ZRUN� EHLQJ� SUHSDUHG� IRU� FRPPHUFLDO�
distribution, by making it available on a computer network accessible to 
members of the public, if such person knew or should have known that 
the work was intended for commercial distribution.

*   *   *

�F�� )UDXGXOHQW� &RS\ULJKW� 1RWLFH�²$Q\� SHUVRQ� ZKR�� ZLWK� IUDXGXOHQW� LQWHQW��
places on any article a notice of copyright or words of the same purport that such 
person knows to be false, or who, with fraudulent intent, publicly distributes or 
imports for public distribution any article bearing such notice or words that such 
SHUVRQ�NQRZV�WR�EH�IDOVH��VKDOO�EH�¿QHG�QRW�PRUH�WKDQ��������
�G�� )UDXGXOHQW� 5HPRYDO� RI� &RS\ULJKW� 1RWLFH�²$Q\� SHUVRQ� ZKR�� ZLWK�
fraudulent intent, removes or alters any notice of copyright appearing on a copy 
RI�D�FRS\ULJKWHG�ZRUN�VKDOO�EH�¿QHG�QRW�PRUH�WKDQ��������
�H�� )DOVH� 5HSUHVHQWDWLRQ�²$Q\� SHUVRQ� ZKR� NQRZLQJO\� PDNHV� D� IDOVH�
representation of a material fact in the application for copyright registration 
SURYLGHG�IRU�E\�VHFWLRQ������RU�LQ�DQ\�ZULWWHQ�VWDWHPHQW�¿OHG�LQ�FRQQHFWLRQ�ZLWK�
WKH�DSSOLFDWLRQ��VKDOO�EH�¿QHG�QRW�PRUH�WKDQ��������
�I�� 5LJKWV� RI� $WWULEXWLRQ� DQG� ,QWHJULW\�²1RWKLQJ� LQ� WKLV� VHFWLRQ� DSSOLHV� WR�
LQIULQJHPHQW�RI�WKH�ULJKWV�FRQIHUUHG�E\�VHFWLRQ����$�D��

,,,��:HEVLWHV�GLVFXVVLQJ�WKH�ULJKWV�DQG�UHVSRQVLELOLWLHV�RI�IDQILF�DXWKRUV

6HYHUDO�RUJDQL]DWLRQV�KDYH�WDNHQ�RQ�WKH�FDXVH�RI�IDQI࣠LF��0DQ\�RI�WKHVH�RUJDQL]DWLRQV��
DQG�PDQ\�LQGLYLGXDOV��RIIHU�LQIRUPDWLRQ�DERXW�VSHFL¿F�FRQWHQW�RZQHUV¶�DWWLWXGHV�
WRZDUG�IDQI࣠LF��RSLQLRQV�DERXW�FRS\ULJKW�ODZ��PRUH�JHQHUDO�DGYLFH��DQG�DGYRFDF\��
0XFK�RI� WKLV� LQIRUPDWLRQ�� HVSHFLDOO\�DERXW� FRS\ULJKW� ODZ�� LV� LQFRUUHFW�� WKHUH� LV�
SUREDEO\� PRUH� PLVLQIRUPDWLRQ� WKDQ� FRUUHFW� LQIRUPDWLRQ� RQ� WKLV� WRSLF� ÀRDWLQJ�
around the web. The sites below, at last inspection, offered responsible advice. 
.HHS�LQ�PLQG��WKRXJK��WKDW�YHU\�OLWWOH�LV�GH¿QLWH�LQ�WKLV�DUHD�
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Appendices ���

The Electronic Frontier Foundation, www.eff.org

the most widely-recognized advocacy group for online information rights, the 
(OHFWURQLF�)URQWLHU�)RXQGDWLRQ��SURYLGHV�DGYLFH�RQ�IDLU�XVH�DW�ZZZ�HII�RUJ�LVVXHV�
intellectual-property.

Chilling Effects Clearinghouse, www.chillingeffects.org

7KH� &KLOOLQJ� (IIHFWV� &OHDULQJKRXVH� LV� D� SURMHFW� RI� WKH� (OHFWURQLF� )URQWLHU�
)RXQGDWLRQ� LQ� FRQMXQFWLRQ�ZLWK� OHJDO� FOLQLFV� DW� VHYHUDO� ODZ� VFKRROV�� LW� DLPV� WR�
help web users stay out of trouble while at the same time monitoring overzealous 
copyright enforcement. it provides answers to a number of common fan author 
TXHVWLRQV�DW�ZZZ�FKLOOLQJHIIHFWV�RUJ�IDQILF�

)DQ�:RUNV�,QF���ZZZ�IDQZRUNV�RUJ

this site, sadly not frequently updated, provides an extensive and detailed list of 
LQGLYLGXDO�DXWKRUV�DQG�WKHLU�DSSURDFKHV�WR�IDQILF�DW�ZZZ�IDQZRUNV�RUJ�ZULWHUVUHV
RXUFH�"WRRO IDQSROLF\��

7KH�2UJDQL]DWLRQ�IRU�7UDQVIRUPDWLYH�:RUNV��KWWS���WUDQVIRUPDWLYHZRUNV�RUJ

7KH�2UJDQL]DWLRQ�IRU�7UDQVIRUPDWLYH�:RUNV� WDNHV�DQ�XQDPELJXRXVO\�SUR�IDQILF�
stance on questions of copyright law. it addresses legal questions arising from 
IDQILF�DW�KWWS���WUDQVIRUPDWLYHZRUNV�RUJ�IDT�����
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RowLing, J.k., haRRy potteR and the goBLet oF FiRe� �1HZ�<RUN�� 6FKRODVWLF��
������

RowLing, J.k., haRRy potteR and the haLF-BLood pRince��������
RowLing, J.k., haRRy potteR and the deathLy haLLowS��1HZ�<RUN��6FKRODVWLF��

������
RowLing, J.k., haRRy potteR and the oRdeR oF the phoenix �1HZ� <RUN��

6FKRODVWLF��������
SheppaRd, FRankLin L., aLLeLUia��%DOWLPRUH��3UHVE\WHULDQ�%RDUG�RI�3XEOLFDWLRQV�

DQG�6DEEDWK�6FKRRO�:RUN��������
SoUZa, MaRcio, LoSt woRLd ii: the end oF the thiRd woRLd��/DQD�6DQWDPDULD��

WUDQV����������RULJLQDOO\�SXEOLVKHG�DV�o FiM do teRceiRo MUndo��0DUFR�=HUR��
HG���������

SnowS oF daRkoveR �0DULRQ�=LPPHU�%UDGOH\��HG���������
StaR tRek: the new voyageS��6RQGUD�0DUVKDN�	�0\UQD�&XOEUHDWK��HGV���������
SteRLing, BRUce, we See thingS diFFeRentLy, reprinted in gLoBaLhead��������
StoUFFeR, nancy k., LaRRy potteR and hiS BeSt FRiend LiLLy �7KXUPDQ�+RXVH��

������
StoUFFeR, nancy k., the Legend oF Rah and the MUggLeS �7KXUPDQ�+RXVH��

�������������
theoRiZing FandoM: FanS, SUBcULtURe and identity �&KHU\O� +DUULV� 	�$OLVRQ�

$OH[DQGHU��HGV���������
toLkien, J.R.R., the two toweRS��1HZ�<RUN��%DOODQWLQH�%RRNV��������
toLkien, J.R.R., Tree and Leaf, in the toLkien ReadeR��������
tUten, FRedeRic, tintin in the new woRLd��%DOWLPRUH��%ODFN�&ODVVLF�3UHVV��������
vandeR aRk, Steve, the Lexicon: an UnaUthoRiZed gUide to haRRy potteR 

Fiction and ReLated MateRiaLS��0XVNHJRQ��5'5�%RRNV��������
veyS, pieRRe, haRRy coveR: L’enSoRceLante paRodie��������
veyS, pieRRe, haRRy coveR: LeS MangeURS d’angLaiS �������
ȼɨғɥɤɨɜ�� Ⱥɥɟɤɫɚғɧɞɪ� Ɇɟɥɟғɧɬɶɟɜɢɱ� >9RONRY�� $OH[DQGHU� 0HOHQW\HYLFK@��

ȼɨɥɲɟɛɧɢɤ� ɂɡɭɦɪɭɞɧɨɝɨ� Ƚɨɪɨɞɚ� >the wiZaRd oF the eMeRaLd city] et 
VHT����������DYDLODEOH�LQ�(QJOLVK�WUDQVODWLRQ�DV taLeS oF Magic Land��3HWHU�/��
%O\VWRQH��WUDQV���QG�UHYLVHG�HGLWLRQ��5HG�%UDQFK�3UHVV��������

want, RoBeRt S., haRRy potteR and the oRdeR oF the coURt: the J.k. RowLing 
copyRight caSe and the QUeStion oF FaiR USe��������

weLLS, h.g., the tiMe Machine �/RQGRQ��+HLQHPDQQ��������
ȿɦɟɰ�� Ⱦɦɢɬɪɢɣ� >yeMetS, dMitRi@�� Ɍɚɧɹ� Ƚɪɨɬɬɟɪ� ɢ� ɦɚɝɢɱɟɫɤɢɣ� ɤɨɧɬɪɚɛɚɫ�

[tanya gRotteR and the MagicaL doUBLe BaSS@� HW� VHT�� �0RVFRZ��(NVPR��
������

ɀȼȺɅȿȼɋɄɂɃ�� ȺɇȾɊȿɃ� >=+9$/(96.,<,�� $1'5(<,@�� ɉɈɊɊɂ� ȽȺɌɌȿɊ� ɂ� ɄȺɆȿɇɇɕɃ�
ɎɂɅɈɋɈɎ [poRRi gatteR and the Stone phiLoSopheR@��9UHPQ\D��������
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ɀȼȺɅȿȼɋɄɂɃ�� ȺɇȾɊȿɃ� >=+9$/(96.,<,�� $1'5(<,@�� ɉɈɊɊɂ� ȽȺɌɌȿɊ� �� ɅɂɑɇɈȿ� ȾȿɅɈ�
ɆȿɊȽɂɈɇɕ [poRRi gatteR: MeRLioniy’S peRSonaL FiLe@��9UHPQ\D��������

ɀȼȺɅȿȼɋɄɂɃ��ȺɇȾɊȿɃ�>=+9$/(96.,<,��$1'5(<,@��ɉɈɊɊɂ�ȽȺɌɌȿɊ�����ɉɈȾȼɂȽɈȼ�ɋȿɇȺ�
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��/LYH�&UHZ���±����see also parody

$DQJ�&DQ¶W�:DLW�WR�%H�.LQJ��IDQ�YLGHR����
$FH�%RRNV����±��
adaptation, see derivative works
$OWHUQDWLYH��(SLORJ�WR�2ULRQ���
alvin and the chipmunks 104
³$QDFUHRQWLF�6RQJ��7KH´��DND�³7R�

$QDFUHRQ�LQ�+HDYHQ´����
$QG�WKH�7UXWK�:LOO�6HW�<RX�)UHH 17
DQLPH�PXVLF�YLGHR��$09)�����see also 

vidding
$53$1(7���
$XGLR6ZDS����
$XVWHQ��-DQH������������see also zombies, 

Jane austen and

Bach v. Forever Living Products���±��
barsoom 95
batman 75, 81

Adventures of Batman and Robin … 
and Jesus, The 81

batmobile 75
'DUN�.QLJKW��7KH 75
detective comics 75

%DXP��/��)UDQN����������������
3DWFKZRUN�*LUO�RI�2]� The 95
:L]DUG�RI�2]��7KH������������������������
:RQGHUIXO�:L]DUG�RI�2]��7KH 95

beekveld, Erwin, see They’re Taking the 
+REELWV�WR�,VHQJDUG

Beowulf 59
Berlin v. E.C. Publications ������
berne convention, see�FRS\ULJKW��

international 
%HUQHUV�/HH��7LP����
Beyond Antares���
bitterleaf, belkar 25
black hole travel agency �VHULHV������

daley, brian 115

Luceno, James 115
bogart, humphrey 29, 41
%RQG��-DPHV������±������

)OHPLQJ��,DQ����
MGM v.�+RQGD���±��

%UDGOH\��0DULRQ�=LPPHU��DND�0=%) 1, 
���±��������±�������

Contes di Cottman IV 110
Contraband����±�������
'DUNRYHU�������������±�������±��

&DWPHQ�����
³'DUNRYHU�1RQ�*XLGHOLQHV´����±��
Friends of darkover, the 110, 112, 

��������
.HHSHU¶V�3ULFH��7KH 112
Mists of Avalon, The 110
Moon Phases ��������±��

%RDO��1LQD����
Starstone 110

Brokeback Mountain 7
3URXO[��$QQLH��±�
McMurtry, Larry 7

buchwald, art, .LQJ�IRU�D�'D\���&RPLQJ�WR�
America����

Buffy the Vampire Slayer��������������
5RVHQEHUJ��:LOORZ�������
6XPPHUV��%XII\�����������±�������

%XUURXJKV��(GJDU�5LFH����±�����������������
see also tarzan and barsoom

&DPSEHOO�Y��$FXII�5RVH�0XVLF��,QF., see 
FRS\ULJKW���IDLU�XVH��see also parody

&DUUROO��/HZLV��³<RX�DUH�2OG��)DWKHU�
:LOOLDP´���

castorp, hans 44
FHDVH�DQG�GHVLVW�OHWWHU�V����±��
&(51��(XURSHDQ�2UJDQL]DWLRQ�IRU�1XFOHDU�

5HVHDUFK����
&KDQGHU��$QXSDP����±��
&KDQJ��&KULVWLQH����±��
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cheng’en, Wu 59
&KLOOLQJ�(IIHFWV�&OHDULQJKRXVH����
chesterton, g.K.

Father brown 19
*�.��&KHVWHUWRQ¶V�6FLHQFH�)LFWLRQ�

0DJD]LQH 19
RQ�SDURG\�������±������������±���

³&RORQHO�%RJH\�0DUFK´���±��
%ULGJH�RQ�WKH�5LYHU�.ZDL��7KH���±��
³&RPHW�9RPLW´�VRQJ���±��
³+LWOHU�+DV�2QO\�*RW�2QH�%DOO´���
King’s own calgary regiment, the 77
0DULQH�/W���0DMRU��-RVHSK�5LFNHWWV�

�DND�.HQQHWK�$OIRUG����±��
Minna no Uta 77
³6DUX��*RULUD�&KLPSDQML´��³0RQNH\��

*RULOOD�&KLPSDQ]HH´����
&RPLF�&RQ���±�������±��
FRPPHUFLDOO\�SXEOLVKHG�IDQILF����±��
&RQDQ�'R\OH��$UWKXU���±������±�������±

��������������see also /RVW�:RUOG
+ROPHV��6KHUORFN���±������±������±

������±����������������������
%DNHU�6WUHHW�,UUHJXODUV����
0LVDGYHQWXUHV�RI�6KHUORFN�+ROPHV��

The 111
6KHUORFN�+ROPHV�6RFLHW\����

7KH�/RVW�:RUOG���±������±��
&KDOOHQJHU��-DQH���
&KDOOHQJHU��*HRUJH���

&RQDQ�WKH�%DUEDULDQ��7KH�0XVLFDO���
FRQMXUH�XS� see parody
&RQUR\��3DW���
contrafacta 78

&KLIIRQV��7KH��³+H¶V�6R�)LQH´���
+DUULVRQ��*HRUJH��³0\�6ZHHW�/RUG´���

FRS\LQJ�PRUH�WKDQ�QHFHVVDU\���
copyright 

characters, copyright in
JUDSKLF�FKDUDFWHUV���±�������
minor characters 11, 45
VHFRQGDU\�FKDUDFWHUV���
VWRFN�FKDUDFWHUV���±��
³VWRU\�EHLQJ�WROG´�WHVW�������±����

��±�������
³VXI¿FLHQWO\�GHOLQHDWHG´�WHVW���±����

��±���������������±��������
tertiary characters 45

copyright act of 1909 2, 21
&RS\ULJKW�$FW�RI��������±��
digital Millennium copyright act 

�'0&$����±������±��
�����'0&$�5XOHPDNLQJ���±����

���
anti-circumvention provisions 84
FRXQWHU�QRWL¿FDWLRQ�SURFHGXUH���
internet service providers shielded 

from liability under 17 U.S.c. 
�������2QOLQH�&RS\ULJKW�
infringement Liability 
/LPLWDWLRQ�$FW����

GXUDWLRQ���±������±��
exclusive rights

derivative works, see derivative 
works

UHSURGXFWLRQ������������±���������
�������������

IDLU�XVH���±������±����������������
��±�������±��������������������
������������������±��������������
��������
Campbell v.�$FXII�5RVH�0XVLF��,QF��

��±������±������������������
see also parody

parody, see parody 
WUDQVIRUPDWLYH�XVH���±�������������

see also parody
infringement passim

ZLOOIXO�LQIULQJHPHQW��������±��
international

%HUQH�&RQYHQWLRQ���±�����������
World trade organization, 

Uruguay round agreements 
act and 22

SXEOLF�GRPDLQ���±��������������±����
������������

8�6��FRGH�VHFWLRQV����±���
application for copyright protection 

157
FRS\ULJKW�GH¿QLWLRQV����±��
FRS\ULJKW�UHJLVWUDWLRQ����±��
FULPLQDO�RIIHQVHV����
exclusive rights in copyrighted 

works 154
OLPLWDWLRQV�RQ�H[FOXVLYH�ULJKWV��IDLU�

use 155
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SUH�UHJLVWUDWLRQ����±��
registration and civil infringement 

DFWLRQV����±��
registration as prerequisite 

to certain remedies for 
infringement 158

UHPHGLHV�IRU�LQIULQJHPHQW��
GDPDJHV�DQG�SUR¿WV����±��

rights of certain authors to 
DWWULEXWLRQ�DQG�LQWHJULW\����±��

VXEMHFW�PDWWHU�RI�FRS\ULJKW����
&ULFKWRQ��0LFKDHO���±������±����see also 

/RVW�:RUOG
Jurassic Park���

crossovers 18, 78
code of best practices in Fair Use for 

online Video 92

'DYHQSRUW��0DOWELH��³7KLV�,V�0\�)DWKHU¶V�
:RUOG´���

Der Ring des Nibelungen, see Wagner, 
richard

GHULYDWLYH�ZRUNV����������±������±����
��±������±�����������±����������
���±���������������������������

digital Millennium copyright act 
�'0&$���see copyright

disclaimers 74
GRFXPHQWDU\������������
documentary Filmmakers Statement of 

best practices in Fair Use 92
dupin, c. auguste 28

Eisner, William 28
(OHFWURQLF�)URQWLHU�)RXQGDWLRQ����
Enterprise, U.S.S.���±��
Epic of Gilgamesh 27
Estienne, henri 75
European organization for nuclear 

research, see cErn

fair use, see FRS\ULJKW�IDLU�XVH
IDQ�¿FWLRQ��see IDQILF
IDQ�PXVLFDOV���±�����������
fan works, see IDQILF
)DQ�:RUNV�,QF�����
IDQGRP�����±���������±����������±����

������±������±������±������±����

������������±�������������������
���±�������±��

anti-fandom 72 
IDQILF��DOVR�IDQ�¿FWLRQ��IDQ�ZRUNV���±���

�±������±������±������±��������
��±������±������±������±��������
��������������±�������±�������±��

fanvid, see vidding
IDQ]LQH������������������������±��
Feist Publications v. Rural Telephone 

Service Co. 145
)HOLQ]L���
)LHOG��&ODLUH����±��
¿ON��¿ONVRQJV���±��
)ULHGHOO��(JRQ����±��

'HU�3DUW\ORZH�GHU�QXU�%XFKHU�IUDVV��
(JRQ�)ULHGHOO�XQG�VHLQ�.UHLV����

Die Ruckkehr der Zeitmaschine��The 
Return of the Time Machine�����±��

*DEOH��&ODUN���
*DGGDP��6DL���±��
*DLPDQ��1HLO��±�����±���������������������

���
³(QWLWOHPHQW�,VVXHV´��
³7KH�3UREOHP�RI�6XVDQ´���
Gaiman v. McFarlane����

Gilligan’s Island�������
³*RG�6DYH�WKH�4XHHQ´���

archies, the 88
Sex pistols 88

*RG]LOOD���±������
*ROGEHUJ��:KRRSL��³0\�*RG´���
*RQH�:LWK�WKH�:LQG���±��
³*RRG�0RUQLQJ�WR�$OO´���
*RRQLHV��7KH�0XVLFDO���

haage, peter, Der Partylowe der nur 
%XFKHU�IUDVV��(JRQ�)ULHGHOO�XQG�
VHLQ�.UHLV����

haggard, h. rider 28
+DOLFNL�)LOPV��//& v. Sanderson Sales & 

Marketing���±��
(OHDQRU��FDU����±��
Gone in Sixty Seconds 50

+DPLOWRQ��/DXUHOO�.���$QLWD�%ODNH��
9DPSLUH�+XQWHU�VHULHV��

+DPPHWW��'DVKLHOO���±����������
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Maltese Falcon, The���±����������
6SDGH��6DP���±����������������������
³6DP�6SDGH�7HVW�´�see�FRS\ULJKW�

FKDUDFWHUV���³VWRU\�EHLQJ�WROG´�WHVW
³+DSS\�%LUWKGD\�WR�<RX´���±����see also 

³*RRG�0RUQLQJ�WR�$OO´
+DUSHU�	�5RZ v. Nation Enterprises 87, 

���±��������
+DUULQJWRQ��+RQRU���
+DUU\�3RWWHU��VHULHV�

³%HFRPLQJ�+HUPLRQH´���±������±��
'XUVOH\��'XGOH\����±��
Firebolt 52
³)LYH�<HDUV�(YHQ�/DWHU´��������
*UDQJHU��+HUPLRQH�����������������

��±������±�������±��
+DOL�%RWH�\X�%DR�=XORQJ 124
+DUU\�3RWWHU�DQG�WKH�6KRZGRZQ 124

Jingsheng, Li 124
+DUU\SRWWHUJXLGH�FR�XN����±��
KDUU\SRWWHUQHWZRUN�QHW����±��
+DUL�3XWWDU�±�$�&RPHG\�RI�7HUURUV 

��������
+DUU\�'UDFR���±������
+DUU\�3RWWHU�DQG�WKH�&KLQHVH�2YHUVHDV�

6WXGHQWV�DW�WKH�+RJZDUWV�6FKRRO�RI�
:LWFKFUDIW�DQG�:L]DUGU\ 124

+DUU\�3RWWHU�/H[LFRQ�������������
���±��������� see also Vander ark, 
Steven

+DUU\�3RWWHU��7KH�0XVLFDO���
+3DQD����
/HDN\�&DXOGURQ��7KH����
Longbottom, neville 17, 117
Lovegood, Luna 17
0XJJOHQHW����
3RWWHU��+DUU\�-�������±��������������±

�����������������±�������±��
Porri Gatter and the Stone Philosopher 

122, 125
radcliffe, daniel 42
5RZOLQJ��-�.����������±��������������±

�����������������±�������±��
6QDSH��6HYHUXV���������������
9HULWDVHUXP����
:DWVRQ��(PPD���
Weasley, george 140, 142
Weasley, ginny 5, 17

:HDVOH\��5RQDOG�����������
hepburn, audrey 28
+HUELH��9:�%HHWOH����
³+H\�7KHUH�&WKXOKX´���
h.M.S. +DUPRQ\��IDQ�VKLS����
hudson, William henry, Green Mansions 

28
hyperreal 5

Idem sonans����
,QWHUQHW�VHUYLFH�SURYLGHU��,63����±��

Jackson, peter 80
Jacobs, adrian, 7KH�$GYHQWXUHV�RI�:LOO\�WKH�

:L]DUG��/LYLG�/DQG����
Jenkins, harry 11
Jennings, philip c., Buglife Chronicles, 

The 115
³-LQJOH�%HOOV´���
-RQDWKDQ�/LYLQJVWRQ�6HDJXOO���±��
-RXUQH\�WR�WKH�:HVW 59

Ka-Zar 27
Kaye, Marvin, The Incredible Umbrella 

115
.LSOLQJ��5XG\DUG���±��

Jungle Book, The���
0RZJOL���±��

Krueger, Freddy 52

Lahara, brianna 15
/DPE��-HDQ���������������±���

Masks����±�������
/DQJIRUG��'DYLG���±��

Ansible 19
Spear of the Sun, The���±���

/HVWDW��YDPSLUH��������
Lewis, c.S. 18, 95

aslan 19
Last Battle, The 18
/LRQ��:LWFK��DQG�WKH�:DUGUREH��7KH 19
1DUQLD��&KURQLFOHV�RI��VHULHV����±��
Out of the Silent Planet 95

/HZLV��*ODG\V�$GHOLQD�6HOPD��DND�*HRUJHV�
/HZ\V����±�������

7HPSOH�RI�3DOODV�$WKHQDH��7KH���
lip dub videos 90
OLWHUDU\�PHULW�TXDOLW\�����������
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Lockhorns Movie���±��
Looney tunes, Carrotblanca 87
/RVW�:RUOG��7KH

conan doyle, arthur, 7KH�/RVW�:RUOG 
��±������±��

crichton, Michael 
/RVW�:RUOG���±������±��
Jurassic Park ��

Souza, Marcio, /RVW�:RUOG�,,��7KH�(QG�
RI�WKH�7KLUG�:RUOG���±������±��

Lucas, george 10, 105, VHH�DOVR�6WDU�:DUV
/XFDV¿OP��������
People v. George Lucas, The 144

machinima 81
0F0DVWHU�%XMROG��/RLV���
Mann, thomas, Magic Mountain 44
0DUWLQ��*HRUJH�5�5���±�

6RQJ�RI�,FH�DQG�)LUH��VHULHV������
0DU\�6XH�IDQILF����±��
PDVK�XSV�������
PHWD�IDQILF���
0LUDJH�6WXGLRV�Y��&RXQWHU�)HDW�&ORWKLQJ�

Co., Ltd.���±���
PLVUHSUHVHQWDWLRQ����
PLVXVH����
Moby Dick 44
PRUDO�ULJKWV���������������������

ULJKW�RI�DWWULEXWLRQ��DND�ULJKW�RI�
SDWHUQLW\����������

Mrs. Dalloway 44
³0\�)DYRULWH�7KLQJV´���

Nichols v. Universal Pictures Corp.���±����
�����������

nichols test, see ³VXI¿FLHQWO\�
GHOLQHDWHG´�WHVW�

1LYHQ��/DUU\������±�������±��������±�����
������������������

.QRZQ�6SDFH���±�������±���
N]LQWL��N]LQ���±�������±��������±�����

���
0DQ�.]LQ�:DUV�,9��DND�0.:�����±��
Patchwork Girl, The 95
Ringworld���±�������

6SHDNHU�WR�$QLPDOV����
&KPHH����

1RLU��5H\QDUG���

Nutcracker, The���
%DODQFKLQH��*HRUJH���
%DU\VKQLNRY��0LNKDLO���
,YDQRY��/HY���
3HWLSD��0DULXV����
7FKDLNRYVN\��� 

2¶1HLOO��(XJHQH���±�������
Strange Interlude���±��

2JDV��2JL���±��
2ODNV����±���
Olson v. NBC�������±������
organization for transformative Works 

�27:)���±��

SDURG\�������±��������������±������������
��������������±�������±����������
���±������������±�������±����see 
also FRS\ULJKW�WUDQVIRUPDWLYH�ZRUN

FRQMXULQJ�XS�RULJLQDO�ZRUN���±��������
109

SDVVLQJ�RII��WRUW�ODZ����������
pasternak, boris, Doctor Zhivago���
SHUIRUPDQFH�ULJKWV����������������±��������
philippe, alexandre, (DUWKOLQJV��8JO\�%DJV�

RI�0RVWO\�:DWHU�144
pierpont, James Lord 75
3LSHU��+��%HDP��)X]]LHV��VHULHV�����
SODJLDULVP��������
popeye the Sailor Man, cameo appearance 

in Mason & Dixon 115
3RVWDXHU��5XEHQ���
potter, harry, see�+DUU\�3RWWHU��VHULHV�
potter puppet pals 17, 81

³0\VWHULRXV�7LFNLQJ�1RLVH��7KH´���
Preston v. ��WK�&HQWXU\�)R[�&DQDGD��/WG� 

���±��������
Space Pets����±���

3UHWW\�:RPDQ, see parody
3ULQFH��DUWLVW�IRUPHUO\�DQG�DJDLQ�NQRZQ�

DV����
proulx, annie, see Brokeback Mountain
public domain, see copyright
3\OH��*RPHU���
pynchon, thomas, Mason & Dixon 75, 115

randall, alice, :LQG�'RQH�*RQH��7KH���
reagan, ronald 27
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Fan Fiction and Copyright���

recording industry association of america 
�5,$$����

Red Dawn���
5HG�+HDW���
UHDO�SHRSOH�DV�¿FWLRQDO�FKDUDFWHUV���±��

%URGLH��)DZQ���
Burgess v.�&KDVH�5LERXG���±��
burgess, granville, 6DOO\�+HPLQJV��$�

Novel���±��
chase-riboud, barbara

Amistad���
Dusky Sally���±��
Echo of Lions���

+HPLQJV��-DPHV�RU�³-LPP\´���±��
+HPLQJV��6DOO\���±��
-HIIHUVRQ��7KRPDV���±��

reproduction, see copyright
rice, anne, Blood Canticle���
rima, the Jungle girl 28
Ring Cycle, The, see Wagner, richard
Rocky���±������

Anderson v. Stallone���±������
roddenberry, gene, see Star Trek 
Rowling v. Uitgeverij Byblos BV����±��
rowling, J.K., see harry potter 

Salinger v. Colting���±��
Catcher in the Rye��&DXO¿HOG��+ROGHQ�

��±��
&ROWLQJ��)UHGULFN��DND�-RKQ�'DYLG�

&DOLIRUQLD����±��
0U��&���±��
���<HDUV�/DWHU��&RPLQJ�7KURXJK�

the Rye���±��
6DOLQJHU��-�'����±��

VDWLUH���±������
scènes à faire�������±������
6KHDUHU��1LQD���
Shore, howard, Shire��PXVLFDO�

FRPSRVLWLRQ����±��
Sheena, Queen of the Jungle 28
6KHSSDUG��)UDQNOLQ�/����±��
VODVK���±����������������������±����

���±��������
chanslash 11
femmeslash 11, 88
femslash 11
IULHQGVKLS�¿FWLRQ���

het 11, 94
5HDO�3HUVRQ�6ODVK��536) 11
shipping 11, 109
transgender slash 11
yaoi 11

6O\ORFN�)R[���
Snow White 115

barthelme, donald 115
brothers grimm 115
in public domain 115

VSRLOHU�DOHUWV����
VTXLFN�������
³6WDU�6SDQJOHG�%DQQHU��7KH´���
Star Trek���±������������������±����

���±�������������±���
.LUN�6SRFN�����������

Not Tonight, Spock 12
5RGGHQEHUU\��*HQH��±���������������
³6WDU�7UHNNLQ¶´���
6WDU�7UHN��7KH�1HZ�9R\DJHV��±��

6WDU�:DUV����������������������
(ZRNV����±��������
³-HGL�RI�2]��7KH´���
Millennium Falcon 52
Return of the Jedi����
Wookiee, as partial source for name 

³(ZRN´����
6WDWLRQHUV¶�&RPSDQ\����
VWDWXWRU\�GDPDJHV����±�������±��
6WHUQEHUJ��(OI������±�������±�����

���±��������
³2QO\�)DLU�*DPH��7KH´���±����

���±���
Stoker, bram, Dracula 25, 115
6WRXIIHU��1�.�����±��

Rowling v. Stouffer����
/DUU\�3RWWHU�DQG�+LV�%HVW�)ULHQG�

Lilly����
Legend of Rah and the Muggles, 

The����
PXJJOHV����±��

6WUHOQLNRY���
Sunder, Madhavi 122
Suntrust Bank v.�+RXJKWRQ�0LIÀLQ�&R����
6XSHUPDQ�����������±������

W�$�7�X���³$OO�WKH�7KLQJV�6KH�6DLG´���
7DU]DQ�������±������±������±������������
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Index 177

%XUURXJKV��(GJDU�5LFH���±������������
115
Burroughs v. MGM���±��

3RUWHU��-DQH���±�������
7DU]DQ�'¶$UQRW���
7DU]DQ�RI�WKH�$SHV���±��
Sheena, Queen of the Jungle and 28
rima, the Jungle girl and 28

7D\ORU��-DQH���±��
twinkle, twinkle, Little Star

Mozart, Wolfgang amadeus 75
³$K��9RXV�GLUDL�MH��0DPDQ´���
³7ZLQNOH��7ZLQNOH��/LWWOH�6WDU´���±��

taylor, Jane 75
Teenage Mutant Ninja Turtles���±���
7KH\¶UH�7DNLQJ�WKH�+REELWV�WR�,VHQJDUG�����

��±������
Toho v. :LOOLDP�0RUURZ�	�&R����±����see 

also godzilla
7RONLHQ��-�5�5����±������������������������

7KH�&KLOGUHQ�RI�+XULQ���
Fellowship of the Ring�������±��
Lord of the Rings���������������±����

������±������������
*DPJHH��6DP���
*ROOXP���±������±������

Silmarillion, The ��
Two Towers, The 85

WUDGHPDUN������±������������������±��������
���������������������

WUDQVIRUPDWLYH�ZRUNV���±�������������see 
also FRS\ULJKW���IDLU�XVH

transformative Works, organization 
for, see organization for 
transformative Works

WUDQVODWLRQ���������������������������������
151, see also derivative works

WULEXWH�ZRUN���
7XVKQHW��5HEHFFD�������±�����������������
Twilight�������������

&XOOHQ��(GZDUG���������������±��
³(GZDUG�&XOOHQ�0HHWV�%XII\�

6XPPHUV´�����������±��
Swan, bella 81

8VHQHW�������±�������

9DQGHU�$UN��6WHYHQ����������������±�����
��������

+DUU\�3RWWHU�/H[LFRQ�������������
���±��������
+3�/H[LFRQ�RUJ����

YLGGLQJ�����������±�������
9LVXDO�$UWLVWV�5LJKWV�$FW��9$5$��������
Volkov, alexander, :L]DUG�RI�2]�stories 

���±��
9RUNRVLJDQ��0LOHV���

Wagner, richard, Der Ring des Nibelungen 
��±��

:DOW�'LVQH\�3URG� v. Air Pirates�������±����
��±������±��

Waters, horace 75
:DUQHU�%URV� v. RDR Books ���±�������
:HEHU��'DYLG���
:HOOV��*DU\���±��
Wells, h.g., The Time Machine ���±��
:HOOV��0DU\��³0\�*X\´���
:RPEOHV���±���

tobermory 100
bulgaria, great Uncle 100
beresford, Elizabeth 99

:RUOG�7UDGH�2UJDQL]DWLRQ��:72���see 
FRS\ULJKW�ODZ�LQWHUQDWLRQDO

:X��7LPRWK\����±��

;XiQ]jQJ���
;HQD��:DUULRU�3ULQFHVV 91

yankovic, Weird al, :KLWH�	�1HUG\���
<HPHWV��'PLWU\��������±��

*URWWHU��7DQ\D���±�������±�������
hooligan adventures 121
0HWKRGLXV�%XVODHY����±��
0HWKRGLXV�%XVODHY��5HYHQJH�RI�WKH�

Valkyries 122
Tanya Grotter and the Magic Double 

Bass����±��
Tanya Grotter and the Pearl Ring 122
tibidokhs School of Magic 27, 119

]RPELHV��-DQH�$XVWHQ�DQG�������
Zutara �IDQ�VKLS�����
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�����&��A���(�&�%����
�������������&�����������&����	$������	�&���������'&��%�&���	���%��&������&����������
���&)�*�������$���	$�����-$��	�&������	
����$��$��	�?��*�����&�$���	�����������'����������	�����3�����$�����$�(�������&����&�	�����������'������	��&��������	��1&
�����������'�����H������%�$) 8�

/��	����� �&� 	��� ���&���� ��&�$� �	� ���� �	$�����	
� 	�	�������	� ���-&(� ���� �&� �� ������� ��������� ���������� �	$� ���&� ������&� �
������	���H����	)�0���%��(�����&���&���������-������&��������������	��	$(�������&(������&������������)�C�������'�&�����������'�%��
&���%�&�������������)�*���������������$��������&(�&�����&�����������������&�*���$��"�	
���&����������
������9�&&��	���	�&#
�	�"�	
�1&�'�'���&���������&�	��&���������	$��	������"�	
��$�$�	����&����(�������&��������$��������9�&&��	&���������$�	
��	
����9�&&��	�&�����������������-&)������(�����'�%����&���&�����������&���������	���'����	(�����������/��	���������$��&�����	��#
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����������	
&(�������	���H����	&��������'�%��1&�����������	��	���	$����&�$���%���%�(�	������&��	$�	
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�	�����
������'��$�)�*���&���	$�&�	��	������������	��<�
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�����&�	���	����
�	������-����������&���(��&���U$���%���%�����-)MV 8G

'�����1

*��&�$��&�	���'��	(�����
�(����������/��	���������$��&��	$�������-�	�����	���&&�������	���	
�	
)�7%�	��������%�$&�����$���%���%�
���-&������	�����'��	�	
����������	��<(�����������
������$��1&��+���&�%����
������'�-��$���%���%�����-&��&���'���$(��	�����4�(
���������
������������&���	$���8�4)�)�)�W��8.

I������&��	$�	
��������%�&��	&����&�����	&��<��	$��<�(�����������&�������������
���$����-(��	���$�	
�&�����&�
��������$�����	��	������&�������	������$&��������	��������'��	&�&�������$���������&�����	(����������&�&�&���
�&��������&'(���''�	�(�	��&��������	
(�������	
���	���$�	
�'�������������&��������&&���'��&��(�&������&���(���
��&�����(��&�	����	��	���	
�'�	�����������
��)��	�$����'�	�	
��������������&��'�$����������-��	��	������������
��&���&���������&������������&���������	&�$���$�&������	���$����
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�	�������&�����/��	����(�����&���	$�����������
�&��	���%����������������
������$��.�*������-��&���'�%���'�$��������''������
$�&��������	(������������������������
����������	�'����	$��	���������������%����������
����&�$�&�
	�$�����������)�*������&����������&
��&&������)�E	������	����	$(�����/��	���������$��&�����	����������''�������	�����#��	����������(����������	��(��+������	��$�	�����(
����	�	��������$������	��������&�&#�������������&�	��$��&��	������	'�	�)�*�������$�����������
�&��	���%��������������$�&�&.�*��
&�����������&�$���������/��	�����%�$&(������������&�	��	
��������������	���	��������'(��&���&'����������	���������	��������-.���&&
���	������'�	���&����������;<�'�	�������')
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��&&���&�
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��$�	����	���������������&��������������
���$��	$�������$(�����&�����	���
��$���������
��������������&����$�������
�����������&) 8; �7��	�'���������(����������(��&������������
��������&����&����$���������(�������&�
�	�����4)�)�*���&�������$�/��	����������$��&�	�����������������'������'�%����	�����'��-��������(�	���$��&������'���������
��)�����&��	��-���������		�����H��&���&��	$���	���&�����������
�	��#�����	����	
(����'�����
'�	�����'�������	
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�����	���	�����
'�%���'�	��	�	�3��'�	&�'�
����������&����%���%�����-�$(� ��: �������
������������
�����	���$�	��&����&) 8< �C����������
��&����%��&�������&��	�����'��-���������&&������������$���%���%�����-&��������������
������$��)�����&���&&����������0��&�����
��
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��(������+�'���(������	�������
�����	�����	�	

�����0��&�����
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���������	���	��	�.
���������	��(�����-�/�	��	
�?�$�(��	$��������*�'��������	
���������K��������M����,��&���������������$��&) 88 �������(�����
�(
�������%��'�$��	������������$��&�)
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���$����-��������������
��	
��
��	&������	$�	
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����	)

�&� �� &�$�� 	���(� �	�� ��'����	�� ���,��	����'�$������&��&� �	$� �	���'����	� ��
��&� �$%�����&� ���-&�'����.�?��*���� ��&���(� ��
��'����	
��������	&��	��	�C��'&1���-�$��	���,��&�&��	$���'�%�	
�����
�$����	���	
�	
�%�$��&(��&�	���%������	
������&��&1�K��
��
���������&�M�����	��������$���
����������$�'�����+���&&��	)�?��*�����&������%�����	������&�(�	�����&����������#�����&�����������	����
������	��	���	���&�&��%��&��&������&��&(������	��������	$&�&��������	������������	���&�����	$���&��&��&) 8J
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�&��$(�?��*���1&���	��	���/�&�&��'��&�&���������	$�����������&�	&�����'�	
�������
������	��&�����/:��1&�	�������	$
��-�$��	������$���) 8= �4	$���?��*���1&������$���(������&�	�����'�	
�������
�����	��&������������-���	������$��������-
���������	��	���/�&�&��'��	$�&������'�&&��	���%��&)���	��	���/����	�&������&�?��*��������������	&���������$�$�%�$��&�����
'��������������������������	��	�������$�$������������
�$�������
������$��(��	$���������������&���������&�	���&�&��)�*��������&&��&
����'���$#��	���	���&���������/:��������$���(��������&�	��	��$�����������	���������������$�&����$�%�$��)���?��*����&��-�&���&�	
&��&�����(������������&�&��'(�������
�����	��&�����������$����$���$���������%������������&�� ��� �����1�����'�������������) J�
������	
���	��	����	��&����$���$�������������&���&�'�
���&��'�����	$��'�	��������	������	$���������	��	����	��&����&�����
������%�������'�������&��	
��	������	���	��)

E	������	������������'�����������?��*�����&��&�������-�������%�$��&�������	
����'��	�����'����	��������������'��&�&��������	��	�
�/(�����������	���	��&��	
����&����'��&)�*��&�'������&�����'�������
����
�������������$�������%���+���&&��	��	$(�
�%�	�����'��-��
$�'�	�	������?��*���(�'����������	��(�$�'�	�&��$�	��'���%���+��������	&���
��$�	
�����&��������������&�) J

����3��,�=�>��=�1�1��0��1=3�������7�6��1��=�������1�����=�*��������>�3�1�6�7=���1����3��3��7���1���
����6����������7=��������76��+�'��1�/��=��1��1��������������3��>���>���3��)�������<9/�0�������1���6���>@���3
1���3/��=��1��1���������1���3��1�������<:	�������3���7�6��/�������������7��=����1�����/��1��=����=��1��1��
����3��������3���3����6�0���>	���������1	

�	���'������ ����4)�)������'���������$$��&&�$�������$�����9���E���&�	1&��		���	
�=<2�&�	
�KE�(� ������@�'�	)M�*��
&�	
���$����	���%���$����&�%�����������'�&����	&(�&�'��������'���	�������N�	�0���	�����%��'�	�
�$����'�-��������%��&��	&
�%�	�'������������	
����	��������
�	��) J� �*���&�	
���������$���������	���	����!��������'�����(������!�%������(���
��������&�
����	�&��&�C��&���'�	$'�	�����%�������&�
��������+���$�$�����������	�&��&�'�&����	&)���'��������,��&��$����'�&&��	����������'
������$���������&�	
(�������������9�&������&�$����
�%�) JG ���'�������	$���!�%������������$�$��	$�$�&�������$���������$�
	�	������&&(������$�K ������@�'�	M�����'��������	�-	��	���������������$�����&��K��
�0�����@�'�	)M J2 �@�����������%����'��$
�����'����&�	����&�'�������!�%������1&����������-&(�����&�	
�����$������	&�$���$�&���-�	
#����������'��������&��'�$���
�
�������������$�&&�	��	
����	��	�����������������������1&�"�$
��I��&�	������K��
�0�����@�'�	M.

K5@6�&����������	��	$�$������$��������������������$����
�	��M��	$�K��'�	$&��&������&�+������	
��&&������	�'���&&
&��������-��&��&�	��� ��; �	���&&����������&����������'�	����	$��&�	���	���&&����������������&���	&�,��	��&)�*��
&�	
��&������������&�%��������%������&�'�����	
��	�������'�	$&��&�$�$�������	����'�	����������	�&���%����(���������
�������&�	����	�������	���	$���&�&)M J;

*��������'���������
���$�������������-���&�������$�(�������
������	��'���$���������'�
���	���������������������
��$��	�)�*��
,��������	$���&�����	�&&������������$�������������%�	�(�����
�.�K506�%�	
����	$�5�������'�	���������$�6���������	�����-�����
��������&��������%������	
���&�,������)�*�������&���$�,��&���	����	�������&���&����&�$��	�$���	&���������$���&���������������$��
����������'������&�	��������������%�$)�@������(�
��	
�����	$�����(�����$���&��	�
��$���&��������$�$��&�	����	$�&����$�	��
'���������������&�)M J<

 ���$��&���������������-&���������	������(��&�3)>)����&�����	����	��$����(�������	&�����+���&&���������������	������������
�	��(
���
��	
�������������������	������) J8 �*�����!�%�����������$�����KE�(� ������@�'�	M��&���	&�$���������&&���������	���(�������	���
������	��	���K&�����������	��'��M������������
�	��) JJ �������	$�����$���	$���&���������$�������,��������������$��	$�����'�����.
KC��&���'�	$'�	�� ���������	&� $�� 	��� ������ �	��� ��� ���&������ &���-� �������(����&�� A�-�&� ���� ��		�(� �	$����&�� ����$��&
&�����$)M J=

*����'��	������������
�	��������'�����������$�������������$���&���'���$#����������&����'��&������&��	�����(���������$��&�'���	��
�����&��'������������������'��&��&������&������������
�	��.
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	���	
��
�(
�	��������������������	��&��$��3��'�	) = �C�����%����������&���-&�3��'�	�����$�&&�	�	���������	�������&�&��$��	$�����
����&�������&�&�����&���	��&�	
��	$��	$��'�	�&�������'��(�������&�����&�'���+��	�)��&�0��&�����
��(�����$�������(�&��&�������
����$��&�KE������&�(�����%��������� ����&��	$�$��	����	��������)M =� ��������� ����%����������$��&�	���&���-�3��'�	(� ���
�	��'�����	&������������������$&��	��	��&������%������'�$	�&&����3�	H1&�������'�	��(��	$����&�'�
	����&������	��	
��������
������&������'�	$�	���&�������&)�*�����$���������	�����������
�	����&����&�%����$��	���������$��	������������	���'����	������	���	&(
����������������&�������&�	.�������&��������������	%����	���'����	)�*��&����$&����������&�������������$�
����������	&���'���%�	�&&
����������-�%����&�$���	$�	
��	�������$��	��)�*������-��&�'�&�����	&���'���%���������%�������������$&�7	
��&��������		��
�	$��&��	$�&��-�	�3��'�	)���������������+���'�(�����%�����������	$��&��	$&�&��-�	�3��'�	�����	���������	�7	
��&������
������%��	�����	&���'����	�������(��&�$�����'�&�'���	��'�����	&�������+��������������'��������&����	#�������������%������-	��&(
����&�������&�'�
�������	�������������	&�����	)

����3����3�&���1���6�����

 ���$���&�	���&&������$���%���%�� �	��� ���������&�	&�#��&�"�&���������������	�&����� �	���'�����(�����$��'�&��KU��	A������V���
���&���	��
�����5���6����
�	������'�-��������A���������&������������������
	�H����)M =G ��������-&�������������	&���'���%������	��
$���%���%�������	�����'��	�	
����&�����	��<���( =2 ��	$�����$���&� �2� ����	&���'���%�) =; �*������-�����	��������$�&��	����	
������	�����$���	$����������	&���'���%���&�&(����&�������'�����������1&��+���	����	����������$��&�	��$�	������������������
��		���	���$�����������������$��&�����$��&(����%�$�&��	���
�'�	��������������	&���'���%���&�&�����	����	���	���$���%���%�(����
��&����������$�������&�������&���	$��������C��&���'�	$'�	�(��	$����&�	����	���	
�	
.

*�������&���$�,��&���	����	�������&���&����&�$��	�$���	&���������$���&���������������$�������������'������&�	����
���������%�$)�@������(�
��	
�����	$�����(�����$���&��	�
��$���&��������$�$��&�	����	$�&����$�	���'�������������
�&�)��&�"�&�����0��'�&��+����	�$(�K5�6������$������$�	
����&��	$����-�	
��������&�	&�����	�$��	����������������
��	&����������'&��%�&���	���A�$
�&�����������������55�����-6(����&�$���������	������&���	$�'�&����%���&���'��&)���
�����	���+���'��&�'�����-&����
�	��&�����$����&�������'�&&������������	)�*�����%����	�%���������$�'�-�����'
�����&�%���	�����������������$�����	�$�����	�����	
��
���	��������������������&��-�)M =<

Y����	
�?�	-��� ����&��	
(�������'���������������	����	��$����������KC��&���'�	$'�	�����������	&�$��	����������	���������&�
����&���-��������(����&��A�-�&�������		�(��	$����&������$��&�&�����$)M =8
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*���,��&���	�������	&���'���%�	�&&����&��������&(����������&�����'�&�������&�����(����������������-��&���K����$�)M =J ����&���-�&
����������&��������������������	��8�������&.
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���������&�����&���&�����
��''�������	����������&�����	�	��������$������	��������&�&)M�W��8��)�)�)�)�*�����	����������&��������&��	%�&��
����	
�&����&��(��	�"�&����������1&����$&(�������������	������-�'������K&����&�$�5&6�������A���&M�����������
�	����������	(
����	&���$��$$&�&�'����	
�	��(���������������������&�����$������	�����������(�������	
��������&�������	����+���&&��	(
'��	�	
(����'�&&�
�#� ��� �&-&(� �	����������$&(��������� �	$� �������� �+��	�� ����	������-� �&� K���	&���'���%�)M
������
��&�������	&���'���%���&���&�	�����&��������	���&&������������	$�	
����������&�(�����
�������������
��(���
���'����&���	����	$��������&(� �&�
�	���������������$���������������	�������	&���'���%�����-&)���������-&����&
������������������������������&��$�����	�1&�
����	��������������	
�&����������	�������	��	�&����������
��(��	$����
'�������	&���'���%������	������-(�������&&�������������&�
	�����	������������������&(���-����''�������&'(������'��
���
���
��	&������	$�	
����������&�) ==

�22 �*�����'������������&��'&�������&���	
������������	�������������&���&����	&���'���%�(��������	&���'���%���&���&�������&�) ��
E�(����������&��%��&����	
���'�����(����������&�����	&���'���%�	�&&�����&��������&��������	��8���������	���%�������������	&���'���%�
�&��)�*���'�������	&���'���%�������&�(�����'�������%�����������&������������
�&��	��������	&���'���%���&��1&���%��)

-�3����3�����1���6���>����?1

N�$����$���	
��&�
����	
���&&�$����������	$�'��������&&�������������
���	�'�������������(�������
��
�%�	�����������%����'���+���
�������'�$��'(��������������&���
�����������	$��������$���	
��	��	�%��&�����)�7$���	
�%�$����������	��	����������'����&�����&
����	���
���$%�	��&#��	&���$����$�$�����$���	&�&��	$�	
�����&�����������������������3�'�����*���	�&�%�$(��	��	����	�&��	$
����'�	���&�������	
���/��	�����%�$����	�������0��������'����	&���������������������%����������	����	���������������$
���	���
���
���&�'��$(��	$�����������������������������-��&��&���	���&��&��������'�	$��)

 ��%���&�����	���	�����&����$���$�%�$������-&��	���������	
�������
���$���	��	����&�'�&��������&�$��	���	�%�$��&����	%�$&���
%�$&�) � �!�-������/��	���������$��&(���	%�$&��&������&����'��+�&��	
�'�%��&��	$�����%�&��	�&���&)�*�����	&��%�$$��&��'��
&����������&����'�'��������&�����&(����	
������������
���$���$�����	��	���	$�������&����
�	���%������%��������+����	��	�(����
��'����&����$��'�����������)�*��&�&��	�&����'�����*����
���'�%��&(������������0����� ������'�%��(��	$���������%�&��	�&���
����������N�'������������'��������'��	�$�������������'�	��'�%�����
���
���	
������	��'�������������'�	�&����&�'�����'�������
�	�����*����
����	$��������	�%��&�&(�����������$������������&������'�&�	
��	$�	
) �� �*�����&���������	&���'���%�	�&&��	�K7$���$
�����	�:���&���������''��&M��&��	���&���	�#�����%�$�����
�	�H�&�����&������'���������	���	����	$����
�	������(�������	
��	
�	�������$������	�����-)�@�����K&����������������M��&�	�������&�&�����������
��( �G ����� �24 ��'��	��������-���,����$��������
�������	������%�$�����-��K7$���$������	�:���&���������''��&M��	&���&����������	�'�������&����%�$��&��������'��	�������%���
&'���(��	$��������������'�&����������������$��	������$�%���$���	&�����������
�	������-�������-&)�@���������'�
	���$��������
������'��&�&'���(���	��	����	��&�'�������������	�������&-�����	����	������������&��'��&����&��	
���	&) �2

*���/��	�����%�$��&(��	���	���&�(���,���������������-�������������������
��&�'��'����	%��%��	����&&����
�	���������	�����'���
$������������-&)���	����&��	
��(��&���'�'��
���&(��������
�	��������������&����&&�%���$$����	��������'�'���&���&(��	��%���
�(
$�����&�$)��	$��&���'�'���
�&(�������		�	�&&���������&����&&�%���$$����	�$�����&�&��&�����(��	��%���
�)��&��	���	���1&���	��	

0��������&���(�K*��&�A�-��&�����$����	
���		���	����J)�*��&���&��	���������������%����������&����'������	$)M �; ���	��$$����	(
����%�$��&�'��������&&����	&���'���%�����	������������.

�&����������$������&������&�����&�&��	�����	
��&�$��������
�&(�0��&�����
������	-&����������������&�������������'����
����'�%��)�K*������	������������'���&����-��-����&������������������������������	�������'�$�����'�$�'�	&(�'�-�	
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����&�'������&������$����	��	�����4�(��	$�����'����
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����)�:�������
��&����
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	�H�$��	$���3��'�	�������
������(�����	����	$���4)�)����(������%������'���$��+������	&) �8 �*���'�������
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���&���&�����	��
�����������$���������������������K����������	��$�&������	)�)�)������&����-M��������$�&������	�K����$�A�����$�H����&
��
���'���� �25 ��	�����������������&�	��(M�����������	(��&��	�����4�(�'���������	�'���K�	����&�&��	��������-)M �J

������1���

@������'�������	�'�	$(������	�������
���������������$&������$���	&���������/��	�����%�$��&��	$�&�'��������-&.�C��&�(�&���
���-&�����&�������	�������	&���'���%����������������	�����%�������	��������������
������$��1&���
����	$���������	��<����������
$���%���%�����-&#��	$�&���	$(����������	����	��	���	
�	
��&���������������
���$�'���������������	���	������&�����������������&�
�	$���������	��8)

�����������&�������$&�������	-�$��������,��&���	����K����$�(M��&��������'��&��&�$(����'�&�&�$(����������'�����������)� ���$���&
���	&���'���%����	$����&�	���$���%���%�������	�������	��<�(�����	����������	&���'���%�����-&���������$��&)� ���$���&�������&�(
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�����	$������	%�&�������	$��������'��-��������'�����������	
��	�$������	��$�������	&. � ����E�������������	&��	��	�C��'&���$
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���'�	
����� �28 ���	&����$������	
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'������1

  ����&&��� ��� !��(� *��'�&� "�����&�	� ������� ��� !��#� ")/)(� 4	�%��&���� ��� �������	��� ��� ���-����� ������� 0����#
����	&[�A&�)�$�)�������$���-��������	-�*��%�&�/�%�&(������������&���&&�&��	������&�������������$�	�����%�����	���&&����)

� ��'�0���(�?��*���(�����.QQ���)�������)��'Q�����B%\��@G��	9�7�)����&��%�&���$����)��8(�����)�*��&���&���������
�������&��/��	���������$�(��	$��������
�	�����&����&����	���'�%�$����'�?��*����K$��������������
�������'������	&��	��	
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      Fan Works and the Law                     

     Aaron     Schwabach    

        A.   Schwabach    () 
  Thomas Jefferson School of Law ,   San Diego ,  CA ,  USA     

        THE WORLD OF FAN WORKS 
 We might think that " ctional worlds are, or at " rst appear to be, bounded 
by the works that create them. Once the reader has reached the last page of 
Jane Austen’s  Pride and Prejudice , the story is over: or is it? In fact,  Pride 
and Prejudice  has spawned countless adaptations and reinterpretations. 
Elizabeth and Mr. Darcy reprise their dif" cult courtship on the screen in 
the persons of Greer Garson and Laurence Olivier, or as Keira Knightley 
and Matthew Macfayden, or Jennifer Ehle and Colin Firth, or as count-
less others. They have made it to Bollywood as Aishwarya Rai Bachchan 
and Martin Henderson and, returning to their print origins, they have 
battled the undead in  Pride and Prejudice and Zombies  (2009). Wickham 
has been charged with murder in  Death Comes to Pemberley  (2011), while 
Elizabeth, Mr. Darcy and others have explored their kinkier sides in  Pride 
and Promiscuity  (2003) .  Mr. Darcy, sans Elizabeth, has found himself 
unexpectedly transported to the twenty-" rst-century romantic novel in 
 Seducing Mr. Darcy  (2008). And there are over 3,500  Pride and Prejudice  
stories on   fan" ction.net    . 

 All of these are derivative works, both in the literary sense and in the 
legal sense. All of them are also fan works; they were created in response to 
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a desire to see more of these same characters. The same story and charac-
ters might be transferred to a new medium—! lm, for example—or a new 
setting—twenty-! rst-century Amritsar, in the case of  Bride and Prejudice.  
Or the characters might undertake new adventures—! ghting zombies, 
perhaps. And of course, many of the thousands of online fan! cs address 
characters and events that never made it into the canonical story, or retell 
the story from the perspective of another character, as in ‘Mr. Bennet’s 
Journal’ (WhiteMage1  2002 ). 

 Generally speaking, the terms fan! c, fan ! ction and fan works are 
applied to non-commercial works. Commercial adaptations are, of course, 
created by fans as well—who, after watching the  Lord of the Rings  and 
 Hobbit  trilogies, can doubt that Peter Jackson is a fan of Middle-earth? 
The makers of these commercial adaptations, though, usually have lawyers 
to advise them on copyright and trademark issues, the resources to obtain 
copyright and trademark permission where needed and, when things do 
not quite work out, the resources to make their side of the story known 
in court. The average fan! c writer has none of these. Fan ! ction is true 
outsider art; like graf! ti, it often depends on the appropriation of the 
property of others. 

 Therein lies the problem of fan works: intellectual property. The works of 
Jane Austen are safely out of copyright, and may be appropriated by anyone. 
The works of J.K. Rowling, George Lucas and Hayao Miyazaki are not. 
The works of Arthur Conan Doyle or J.M. Barrie present trickier questions; 
some elements, but not others, may be in copyright. As our information 
commons shrinks and our access to unmediated information shrinks more 
rapidly still, an increasing share of our experience is owned by others. To 
what extent, then, is the creative impulse to be restrained by law? 

 This chapter is concerned with situations in which fan works become 
an occasion of controversy or con# ict between fans and content creators 
or owners. These can be divided into two broad categories: con# icts based 
on a real or perceived threat to the owners’ or creators’ legal and eco-
nomic rights, and con# icts based on the fact that the creator or owner 
does not like the fan work. Con# icts of the ! rst sort are the focus of this 
chapter. In con# icts of the second sort, US copyright law provides the 
owner or creator with no legal recourse, and if the con# ict is to be settled 
at all, it must be settled informally. 

 Even when an author or content owner has the legal right to sup-
press a fan work, it may not always be wise to do so. Fandom and fan 

406 A. SCHWABACH

Page 221 of 330



works pose special problems for the owners of intellectual property rights 
in the underlying works. While some fan works may infringe on those 
intellectual property rights, the infringement is rarely ! nancially harmful. 
Suing fans, or threatening fans with lawsuits, can alienate the fandom, 
with  emotionally stressful and ! nancially harmful results. As a result, the 
most common state of affairs is an uneasy accommodation between fans 
and rights owners. Few authors want to risk poisoning their relationship 
with fans. Authors whose hostility to fan works has created a fan back-
lash include, among others, Anne Rice and Annie Proulx. Other authors, 
misunderstanding copyright law, have ‘banned’ fan ! ction based on their 
works; while these bans are not necessarily legally enforceable, major 
online fan! c archives, anxious to avoid litigation and confrontation with 
authors, nonetheless tend to honour them. Authors thus miss out on the 
market- building power of fan works. 

 So what are fan works? A ‘fan’ is someone who enjoys works set in a 
particular ! ctional world or about a particular character or set of charac-
ters. The fans of a particular world or set of characters are, in the aggre-
gate, a fandom. A ‘fan work’ is any work by a fan, or indeed by anyone 
other than the author or content owner, set in such a ! ctional world or 
using such pre-existing ! ctional characters. Fan works may be ! ction or 
non-! ction, and may be created in any medium. When such works are 
! ctional, they are ‘fan ! ction’, sometimes abbreviated to ‘fan! c’, although 
the latter term is sometimes used to refer only to non-commercial works. 
Fan ! ction includes all derivative ! ction and related works created by fans, 
whether authorised or unauthorised by the author of or current rights 
holder in the original work. Some fan ! ction is commercially published; 
some might even be invited by the original author. The vast majority of 
fan ! ction, however, is published only online (or, in pre-Web days, in 
fanzines), without the express permission of the author or other rights 
holders, for an audience of fellow fans. 

 Fan works that are authorised (such as the many commercially pub-
lished  Star Trek  and  Star Wars  novels) or that are based on works no lon-
ger in copyright and characters not currently protected as trademarks (the 
works of Jane Austen or William Shakespeare, for example) present no 
legal problems; these works are often mined as source material for works 
that are published commercially. However, the absence of such authorisa-
tion does not necessarily mean that the fan work violates an intellectual 
property right. 
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 Before the World Wide Web, fandoms were smaller, and the audience 
for fan works was much smaller. Fan works—short stories, usually—might 
be handwritten or typed and distributed to a few friends, who might make 
copies and distribute them further. At the next higher level of formality 
and recognition, these fan! cs might be published in fan magazines. An 
important crossover moment for fan works was Sondra Marshak and Myrn 
Culbreath’s 1976 publication of  Star Trek: The New Voyages , a collection 
of eight  Star Trek  short stories written by fans with introductions to each 
story written by actors from the cast of the television show.  Star Trek: 
The New Voyages  made fan! c respectable, or perhaps merely acknowledged 
that it had already become so. It also transformed the once mostly male 
domain of genre fandom.  The New Voyages  brought the genre’s outsiders 
inside, and paved the way for the modern world of fandom in which every-
one is a fan, everyone is an author and everyone is a publisher. ‘Outside’ 
and ‘inside’ have since become almost indistinguishable; the main remain-
ing component of the stockade that once protected these boundaries is 
copyright law. 

 In the days after the publication of  The New Voyages , content owners 
were, for the most part, relaxed about fan! c; some, including  Star Trek  
creator Gene Roddenberry, welcomed it. Yet two developments were to 
upset this easy accommodation: slash and the internet.  

   SLASH 
 Fan ! ction that explores romantic and erotic interactions between the 
characters is often referred to collectively as ‘slash’. Slash is actually a sub-
set of romantic/erotic fan ! ction; it places male characters from the origi-
nal work in same-sex romantic and/or erotic situations. The name comes 
from the punctuation mark used to divide the names of the characters; the 
use of the term probably dates from the Kirk/Spock pairing in  Star Trek  
in the late 1960s and early 1970s, although similar pairings—Holmes/
Watson, for example—are much older. 

 Slash has traditionally been divided into subcategories, a partial list of 
which might include yaoi (slash involving manga and anime characters), 
chanslash (explicit slash involving minor characters) and RPS (real person 
slash, involving actors, authors or other persons actually extant). Related 
concepts include het (romantic and/or erotic stories involving characters 
of different genders), femmeslash and femslash (slash with female rather 
than male characters) and transgender slash. Such distinctions seem to be 
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less commonly used among the most recent generation of fans, however. 
Much of the appeal of slash comes from its inherently transgressive nature; 
although to some audiences, a same-sex relationship is neither more nor 
less inherently transgressive than a different-sex relationship. The trans-
gressive nature of Drarry slash (Draco/Harry, from the Harry Potter 
 universe) comes not only from the fact that both characters are male, but 
also from the blatant disregard of the nature of the original relationship (in 
which the two characters dislike each other). 

 Related concepts include friendship ! ction (indicated by an amper-
sand—such as Harry & Draco—to denote a story in which the two char-
acters are friends, in contrast to their original or canonical relationship) 
and shipping (devotion to a particular, usually non-canonical romantic 
relationship, or ‘ship’). Ships are often given names, such as Olicity (for 
Oliver Queen and Felicity Smoak from the DC Comics universe in general 
and the television show  Arrow  in particular) or Swan Queen (for Emma 
Swan and Regina Hill, characters from the Disney television show  Once 
Upon a Time  and, in the case of Regina, from the Disney animated feature 
! lm  Snow White and the Seven Dwarfs ). Some ships may have room for 
more passengers than others, as in the case of Elvendell (for Elfwyn, Reven 
and Wendell from Sage Blackwood’s  Jinx  novels). 

 Given the partially anonymous nature of the internet, reliable statistical 
information on fan! c authors is sparse, but it seems likely that most writ-
ers of slash (whether in its narrower or broader meaning) are female. Slash 
thus stands at an intersection of issues of property, sexuality and gender, 
and as a result has attracted a great deal of academic interest (Harris and 
Alexander  1998 , pp. 9, 153; Penley  1997 , pp. 533, 549–50, 562; Katyal 
 2006 , p.  461; Coombe  1992 , p.  365; McCardle  2003 , p.  433; Nolan 
 2006 ; Ranon  2006 , pp.  421, 447–48; Tushnet  2007 , p.  273). Much 
research has been done by academics, including Henry Jenkins, Rebecca 
Tushnet and the author of this chapter, among others, who are themselves 
fans and view their topics from the inside (see, for example, Tushnet  1997 , 
p. 651). 

 From a copyright perspective, slash and related categories of fan! c pose 
no problems that are not also posed by other forms of fan! c. Even so, 
works of this sort seem to upset some content owners more than non-slash 
fan! c does (Penley  1997 , pp. 100–101). While this makes little sense in 
terms of US copyright law, it does make sense in terms of trademark law 
and perhaps, philosophically, in terms of the copyright laws of some other 
countries. Trademark law protects some marks—those deemed ‘famous’ 
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rather than merely ‘distinctive’—from tarnishment, even when there is no 
likelihood of confusion. Only commercial uses of the mark are covered, 
however; the average fan website is unlikely to be commercial. 

 The copyright laws of many countries (though, for the most part, not of 
the United States) protect what are known as ‘moral rights’, including the 
right of integrity. The right of integrity allows the author to prevent altera-
tion or distortion of the original work; conceivably, this could be applied 
to fan! c that fundamentally alters the nature of the characters or their 
world. In the USA, one observer has proposed that at least one federal dis-
trict court has already applied a concept of ‘copyright tarnishment’ analo-
gous to trademark dilution by tarnishment ( DC Comics, Inc. v. Unlimited 
Monkey Bus., Inc ., [1984] 598 F. Supp. 110: cited in Nolan  2006 , p. 569). 
However, such a rule lacks the statutory basis that trademark tarnishment 
has and would seem to pose fair use and First Amendment problems that 
are not necessarily (although occasionally) present with trademark tarnish-
ment. To the extent that such a rule seeks to protect moral rights, it may 
also be inconsistent with policy underlying US (although not interna-
tional) copyright law.  

   HOW THE INTERNET CHANGED EVERYTHING 
 For the ! rst quarter-century of the internet’s existence, nothing much 
happened, at least as far as most of the world was concerned. From 1969, 
when the US Department of Defense’s ARPANET ! rst connected four 
computers at universities in California and Utah, until the early 1990s, 
the internet was of interest mostly to researchers, governments and uni-
versities. The transformation from research tool to mass medium of com-
munication and commerce—a medium that would ultimately displace 
many other media—began with the creation of the World Wide Web. In 
1990–91 Tim Berners-Lee, Robert Cailliau, Nicola Pellow and others 
developed the ! rst web pages, and later the ! rst browsers, at CERN. By 
1992 the web was accessible to internet users throughout the world. The 
release of easy-to-use web browsers, including Netscape and Internet 
Explorer, brought it to the desktop of everyone with a computer. 

 The web-browsing public quickly understood what made the web dif-
ferent from earlier mass media. Anyone who wanted to communicate any-
thing could do so by posting it online; their communication was instantly 
accessible to every other web user in the world, making its reach limited 
only by the interest of others in the content. Today most of the world 
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is online; the world has roughly one internet connection for every two 
people, and many connections are shared. Even in the poorest and least- 
connected countries internet access is spreading rapidly, due to the wide-
spread adoption of smartphones. 

 The internet did not create fan! c, but it turned what had been a small 
phenomenon—too small, in most cases, to be perceived as a problem—
into a larger one. In the pre-web days organised fan! c activities was mostly 
con! ned to zines; these zines, with titles like  Not Tonight, Spock,  circulated 
among a small number of dedicated fans. Once the entire world had access 
both as audience and as author, fan! c and fan art pages grew to number 
in the millions or even billions, and each of those pages is accessible to 
the entire population of the world. The internet also removes the need 
for re" ection and opportunity for accommodation that the slower pro-
cess of physical publishing once required. Writing and publishing a bound 
volume can give the writer enough time to contemplate copyright issues. 
Nor is such publishing always a solo effort; there is often another person 
involved who will raise such concerns even if the writer does not. No such 
contemplation is required for internet publication; as soon as a  Legend of 
Korra  fan ! nishes writing her Korrasami fan! c, it can be posted for all the 
world to read. Instant publishing raises the specter of instant copyright 
infringement, which internet service providers (ISPs) lack the resources to 
police. Fortunately for them, they have no need to do so. The safe harbour 
provisions of 17 U.S.C. § 512 protect ISPs from copyright infringement 
liability for most content stored on, transmitted over or found using their 
infrastructure and services. 

 The information transmitted, stored, located and retrieved by ISPs at 
the direction of their users is of interest to the users, not to the ISPs them-
selves. The ISPs generally know nothing about this information beyond 
technical data such as ! le sizes and types. The content—be it insurance 
advertising, pictures of cats, corporate secrets, pornography, meteoro-
logical data, pop music or fan! c—is of interest only to the creators and 
end recipients. In the course of storing and transmitting this information, 
numerous copies of the content are made. Where the original infringes 
on a copyright, at one time each copy might have been regarded as a new 
infringement as well, subjecting the ISPs to liability for each occurrence: 
a burden that would make it impossible for ISPs to function. Rather than 
allow copyright law to shut down the internet, in 1998 the US Congress 
enacted the Online Copyright Infringement Liability Limitation Act (Title 
II of the Digital Millennium Copyright Act), creating a new section 512 
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of the copyright code. Section 512 de! nes safe harbours for service pro-
viders for transitory communications, system caching, storage of informa-
tion on systems or networks at the direction of users, and information 
location tools. Service providers whose activities fall within the scope of 
the safe harbour provisions and who comply with those provisions cannot 
be held liable for damages for copyright infringement arising from those 
activities, and the availability of injunctive relief against those service pro-
viders is limited. The latter two safe harbours (storage at the direction of 
users and information location tools) provide notice and takedown proce-
dures: a copyright owner who ! nds infringing content online can provide 
proper notice as set out in the statute, at which point the ISP must remove 
the content. There is also a counter-noti! cation procedure; a user who 
disputes the purported copyright owner’s claim can, by complying with 
the procedure, have his or her content put back up again. 

 ISPs are thus, for the most part, able to sidestep copyright battles. The 
individual users, however, have no such protection. To date content own-
ers have for the most part behaved relatively responsibly where fan! c is 
concerned; there have been no anti-fan! c campaigns of the order of the 
Recording Industry Association of America’s (RIAA) infamous campaign 
of lawsuits against individual music ! le-sharers. However, content placed 
on the internet is there forever, and future content owners may be less 
reasonable. Fan! c content, preserved for eternity on internet archive sites, 
is at least a potential liability millstone for the fans who have created it—
unless that content is not infringing in the ! rst place.  

   INTELLECTUAL PROPERTY RIGHTS IN THE ORIGINAL WORK 

   Copyright in the Work 

 In order for a fan work to infringe on a copyright, there must ! rst be a 
copyright to infringe on. Although the exact duration of copyright for 
older works is sometimes a tricky question, it is safe to say that works 
published before 1923 are out of copyright, as are works whose authors 
have been dead for seventy years or more. A great many authors whose 
works are frequent fan! c fodder fall into these categories: Louisa May 
Alcott, Jane Austen, Bret Harte, H.P.  Lovecraft, William Shakespeare 
and Mark Twain, among many others. Fan! c based on works by these 
authors raises no copyright concerns. Other authors—J.M. Barrie and 
Arthur Conan Doyle, for example—fall into a grey area where copyright 
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is uncertain; some works by the author may be in copyright while others 
are not, or may be in copyright in some countries while not in others. 
Perhaps the majority of works on which fan! c is based, however, are still 
in copyright. The works of J.K.  Rowling, J.R.R.  Tolkien and George 
R.R. Martin; the  corporate universes of copyrighted content belonging 
to Disney, DC Comics, Marvel Comics and the Star Trek and Star Wars 
empires (or federations); most popular movies and television shows; and 
every video game (other than those created by US government employ-
ees as part of their of! cial duties): none is old enough yet to be out of 
copyright. 

 Under US law, copyright protects ‘original works of authorship ! xed 
in any tangible medium of expression’, including the literary, dramatic, 
graphic and audiovisual works on which so much fan! c is based (17 U.S.C. 
§ 102(a) [2006]). Elements of the work that are not original, however, 
are not protected, nor is ‘any idea, procedure, process, system, method 
of operation, concept, principle, or discovery’ incorporated therein (17 
U.S.C. § 102(b) [2006]). Copyright protection now extends, depend-
ing on the type of work and authorship, for either the lifetime of the 
author plus 70 years, or for 95 years from the creation of the work ( Sonny 
Bono Copyright Term Extension Act , Pub. L. No. 105–298, 112 Stat. 2827 
[1998]). The practical effect of this is that most people will never see 
copyright expire on works created within their lifetime. 

 The fact that the underlying work is protected by copyright does not 
necessarily mean, however, that fan works based on it are infringing. In 
fact, most probably are not. Copyright grants the holder the right to make 
copies of the work and the right to create derivative works. Fan works 
rarely create an entire original work, except in certain specialised catego-
ries: notably, the creation of fan videos set to copyrighted popular music. 
All fan works are to a certain extent derivative, however, in a literary if not 
a legal sense. And components of the work may be copyrighted as well; in 
particular, characters may be copyrighted independently of the works in 
which they appear.  

   Copyright in Characters and Story Elements 

 Authors and fans alike often assume that all ! ctional characters are pro-
tected independently of the works in which they appear, but the reality is 
less simple. Content owners are no less confused on this issue than fans; a 
lack of clarity in the law is partly to blame. 
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 Pictorial representations of characters—cartoon characters, for exam-
ple—enjoy the clearest and highest level of protection. Each picture of 
the character is itself a copyrighted work, so each pictorial reproduction 
of the character is a copy and potentially an infringement ( Walt Disney 
Prod. v. Air Pirates , 345 F.  Supp. 108 [N.D.  Cal. 1972];  Gaiman v. 
McFarlane , 360 F. 3d 644, 660 [7th Cir. 2004]). The images of Wonder 
Woman, Black Widow, Veronica Lodge, Agatha Heterodyne and Haley 
Starshine are all protected by copyright. However, the law on copyright 
in " ctional characters described in text rather than artwork is not so clear. 
In the USA, courts have applied two tests to determine whether a char-
acter described in text is protected. The " rst, and more widely applied, 
protects characters that are ‘suf" ciently delineated’ independently of the 
works in which they appear. The second, applied, although not consis-
tently, in the Ninth Circuit, asks whether the character ‘constitutes the 
story being told’. 

 The ‘suf" ciently delineated’ test was set out by the Second Circuit in 
a case involving the copyright in the character Tarzan. The court decided 
that Tarzan was protected by a copyright independent of that in any of 
the books, movies, cartoons or other media in which he had appeared, 
because he was suf" ciently delineated to qualify for such independent 
protection. Judge Newman, in a concurring opinion, explained that ‘the 
delineation was complete upon the 1912 appearance of the " rst Tarzan 
title  Tarzan of the Apes ’ ( Burroughs v. Metro-Goldwyn-Mayer, Inc ., 683 
F.2d 610, 631 [2d Cir. 1982]. An examination of the 1912 novel pro-
vides support for Newman’s statement: Edgar Rice Burroughs’s  Tarzan 
of the Apes  introduced the feral, orphaned Lord Greystoke, raised in the 
jungle by apes, who learned French as his " rst human language but feels 
more at home in the trees, away from the humans who so often disap-
point him. This Tarzan is more introspective and contemplative than the 
outgoing superhero of the mid-twentieth-century movies and comics. 
He left the jungle as an adult and entered human society only to " nd it 
far more brutal than the ‘savagery’ of the jungle; at the end of the novel, 
Tarzan renounces his claim to humanity, claiming kinship only with the 
apes. 

 The problem is that many other characters—Mowgli, Sheena, Ka-zar, 
Enkidu—share many of Tarzan’s characteristics. What makes Tarzan ‘suf-
" ciently delineated’ to be protected by copyright? Even courts that " nd 
this delineation seem unsure how to express it, beyond knowing it when 
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they see it. In the lower court decision in the Tarzan case, Judge Werker of 
the Southern District of New York declared rather confusingly:

  It is beyond cavil that the character ‘Tarzan’ is delineated in a suf" ciently 
distinctive fashion to be copyrightable.…Tarzan is the ape-man. He is an 
individual closely in tune with his jungle environment, able to communi-
cate with animals yet able to experience human emotions. He is athletic, 
innocent, youthful, gentle and strong. He is Tarzan. ( Burroughs v. Metro- 
Goldwyn- Mayer, Inc ., 519 F. Supp. 388, 391 [S.D.N.Y. 1981]) 

 What does this amusingly circular statement tell us about Tarzan? ‘[A]
thletic, innocent, youthful, gentle and strong’ are probably terms that 
describe the majority of adventure story protagonists. Tarzan does live in 
the jungle, but he is hardly the only " ctional character to do so. He is a 
feral child—the ape-man—but that is also not unique. In the end, Tarzan 
is Tarzan because he is Tarzan, so it seems. Like Judge Werker, in the end 
we have to de" ne Tarzan by reference to himself; and, like Justice Potter 
Stewart in another context, we may never succeed in intelligibly explaining 
what makes him Tarzan. Yet we know him when we see him ( Jacobellis v. 
Ohio , 378 U.S. 184 [1964]). 

 The ‘clearly delineated’ test from the  Burroughs  case is the test most 
commonly applied to questions of copyright in " ctional characters. The 
Ninth Circuit, however, has also applied an alternate test, the more 
demanding ‘story being told’ test. Dashiel Hammett and his publisher, 
Alfred A. Knopf Inc., granted Warner Brothers rights to make the " lm 
version of  The Maltese Falcon , starring Humphrey Bogart as Sam Spade; 
the " lm and Bogart’s performance are noir classics ( Warner Bros. Pictures 
v. Columbia Broadcasting Sys ., 216 F.2d 945, 948 [9th Cir. 1954], cert. 
denied, 348 U.S. 971 [1955]). Hammett then wrote additional Sam 
Spade stories and authorised CBS to broadcast radio plays based on 
those stories. Warner Brothers sued CBS, claiming its exclusive rights to 
broadcast Sam Spade stories were infringed on by the agreement between 
Hammett and CBS. According to the Ninth Circuit, however, the new 
Sam Spade stories violated no right assigned to Warner Brothers ( Warner 
Bros. Pictures v. Columbia Broadcasting Sys ., 216 F.2d 945, 950 [9th Cir. 
1954]). The court then went on, apparently unnecessarily, to point out 
that while  The Maltese Falcon  was copyrighted, the character of Sam Spade 
was not ( Warner Bros. Pictures v. Columbia Broadcasting Sys ., 216 F.2d 
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945, 950 [9th Cir. 1954]). As a general rule characters were not indepen-
dently protected by copyright, although there might be exceptions: ‘It is 
conceivable that the character really constitutes the story being told, but 
if the character is only the chessman in the game of telling the story he 
is not within the area of the protection afforded by the copyright’ ( Id.  at 
950). Sam Spade, it turned out, was not the story being told, but a chess-
man: ‘The characters were vehicles for the story told, and the vehicles did 
not go with the sale of the story’ ( Id. ) The court’s ruminations on this 
point seem to be dicta, and have been treated as such by several courts 
( Columbia Broadcasting Sys., Inc. v. DeCosta , 377 F.2d 315, 321 [1st Cir. 
1967];  Goodis v. United Artists Television, Inc ., 425 F.2d 397, 406 n.1 [2d 
Cir. 1970];  Salinger v. Colting , 641 F. Supp. 2d 250 [S.D. N.Y. 2009]; 
 Walt Disney Prods. v. Air Pirates , 345 F. Supp 108, 111–12 [N.D. Cal. 
1972];  Hospital for Sick Children v. Melody Fare , 516 F.  Supp. 67, 72 
[E.D. Va. 1980]). 

 Some characters might pass one test but fail the other, increasing the con-
fusion surrounding the copyrightability of " ctional characters. However, 
the ‘clearly delineated’ test is more commonly applied; the ‘story being 
told’ test has found no general acceptance outside the Ninth Circuit. Even 
within the Ninth Circuit, the ‘story being told’ test is now viewed warily. 
In  Air Pirates,  the court, while refusing to characterise that part of the 
 Warner Brothers v. Columbia Broadcasting  decision containing the test as 
holding or dicta, explained that the logic of the ‘story being told’ test was 
at most applicable only to purely literary characters, not characters accom-
panied by graphic representations ( Walt Disney Productions v. Air Pirates , 
581 F.2d 751 [9th Cir. 1978]). 

 While the Ninth Circuit has not yet overtly abandoned the ‘story 
being told’ test, district courts within it seem at least to be acknowledg-
ing that the current state of protection of characters created only in text 
is unclear (see  Anderson v. Stallone , No. 87-0592, 1989 WL 206431, at 
*6-7 [C.D. Cal. 1989]). It seems safe to say that even in the Ninth Circuit 
the test will at most be applied cautiously. This is not the best possible 
news for fan" c writers: the ‘story being told’ test is the more restrictive of 
the two, and thus protects fewer characters. 

 This test may be restricted to very speci" c circumstances; but even 
within the Ninth Circuit, courts have applied the ‘suf" ciently delineated’ 
test. For example, the Central District of California, in a holding best char-
acterised by the statement ‘Godzilla is always a prehistoric, " re-breathing, 
gigantic dinosaur alive and well in the modern world’, applied the ‘suf-
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! ciently delineated’ test to Godzilla’s copyrightability as a character ( Toho 
v. William Morrow & Co ., Inc., 33 F. Supp. 2d 1206, 1216 [C.D. Cal. 
1998]). Three years earlier the same court had wavered between the two 
tests in a case involving the copyright in James Bond ( Metro- Goldwyn- 
Mayer Inc. v. American Honda Motor Co. Inc ., 900 F. Supp. 1287, 1291 
[C.D.  Cal. 1995]). More recently, the Western District of Washington 
(also within the Ninth Circuit) wavered similarly in addressing the copy-
rightability of Jonathan Livingston Seagull, ultimately deciding the results 
would be the same under either test ( Bach v. Forever Living Products , 473 
F. Supp. 2d, 1134–36). The Ninth Circuit has also extended the protec-
tion of cartoon characters in  Air Pirates  to characters portrayed by live 
actors in movies and television shows ( Olson v. National Broadcasting Co ., 
855 F.2d 1446 [9th Cir. 1988]). 

 Just as the Ninth Circuit may be limiting the ‘story being told’ test, the 
Second Circuit has imposed limits on the protection afforded copyrighted 
characters under the ‘suf! ciently delineated’ test, also called the  Nichols  
test after the ! rst case to apply it,  Nichols v. Universal Pictures Corporation  
( Nichols v. Universal Pictures Corporation , 45 F.2d 119 [2d Cir. 1930], 
 cert denied , 282 U.S. 902 [1931];  Lewys v. O’Neil , 49 F.2d 603, 612 
[S.D.N.Y. 1931]). While the ‘suf! ciently delineated’ or  Nichols  test seems 
inherently more sensible than the ‘story being told’ test, both seem to 
require judges and perhaps jurors to become literary critics, evaluating 
the suf! ciency of delineation or the degree to which a story is driven by 
personality rather than plot. 

 Under both tests, it is possible for multiple characters, not merely 
protagonists, to be protected by copyright, whether because they are 
suf! ciently delineated or because they constitute the story being told 
( Anderson v. Stallone , No. 87-0592, 1989 WL 206431, at *6-7 [C.D. Cal. 
1989]). A fan! c that includes the TARDIS is still a Doctor Who fan! c 
even if it includes no character from the series, not even the Doctor him-
self. But is the TARDIS protected by copyright? (Its outside appearance 
is not even original, although it is, as every fan knows, bigger on the 
inside.) If the TARDIS is protected, is it protected as a character? The 
Ninth Circuit seems to suggest that it is. It has seriously considered a 
claim of character copyright in a car named Eleanor from the ! lm  Gone 
in Sixty Seconds —a 1971 Fastback Ford Mustang in the original 1974 
! lm and a 1967 Shelby Mustang GT-500  in the 2000 Disney remake 
( Halicki Films, LLC v. Sanderson Sales and Marketing , 547 F.3d at 1224) .  
More recently the Central District of California (the federal court whose 
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territorial jurisdiction includes Hollywood, and thus the trial court in 
which many copyright lawsuits originate) has held that ‘the Batmobile is 
entitled to copyright protection as a character’ ( DC Comics v. Towle , 989 
F.Supp. 2d 948, 965 [C.D. Cal. 2013]). If Eleanor and the Batmobile 
are protected, then surely the USS  Enterprise , Harry Potter’s Firebolt and 
Superman’s Fortress of Solitude are protected as well; they are all the 
original creations of their authors. Eleanor, however, is, or was at one 
time, a consumer good. If she is protected, should James Bond’s Aston 
Martin DB5 be protected as well? These cars seem less fully delineated, 
and less the story being told, than, say, the Blues Brothers’ 1974 Dodge 
Monaco, or the 1958 Plymouth Fury that becomes Christine in the novel 
and movie of that title. 

 If cars can be protected as characters, so can a great many other story 
elements, even elements that are closely associated with a character in a 
story. Freddy Krueger’s glove, for instance, can be protected as a ‘com-
ponent part of the character which signi" cantly aids in identifying the 
character’ ( New Line Cinema Corp. v. Easter Unlimited Inc ., 12 U.S.P.Q. 
2d 1631, 1633 [E.D.N.Y. 1989], citing  Dallas Cowboys Cheerleaders, Inc., 
v. Pussycat Cinema, Ltd ., 604 F.2d 2000, 204 [2d Cir. 1979]). So our 
initial inquiry produces an answer not likely to be comforting to fan" c 
writers: the most interesting characters and story elements are likely to be 
copyrighted independently of the works in which they appear. The next 
question, then, is whether the use that a fan" c author wishes to make of 
the character or story element violates some right of the copyright holder. 
The rights in question here are the right to make copies and, most of all, 
the right to make derivative works.   

   RIGHTS OF THE COPYRIGHT HOLDER: THE RIGHT 
TO MAKE COPIES AND THE RIGHT TO MAKE DERIVATIVE 

WORKS 
 Copyright protects the text—that is, the expression—of a work of " ction 
and, as we have seen, in some instances may protect characters or other 
elements within the work. Fan" c rarely infringes by direct imitation of the 
work; that would defeat its purpose. Instead, fan" c takes familiar story 
elements and combines them in unfamiliar ways. Where these story ele-
ments—characters, for instance—are themselves copyrighted, there may 
be a violation of the copyright owner’s right to make copies. A more likely 
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claim, though—since it does not rely on a ! nding of direct copying—is 
that the new work is a derivative work, made in violation of the copyright 
owner’s rights under 17 U.S.C. § 106(2), which grants the owner of a 
copyright the exclusive right to prepare or authorise the preparation of 
‘derivative works based upon the copyrighted work’. 

 Fan! c is necessarily derivative; it cannot be otherwise. All popular cul-
ture is of course to some extent derivative, in dialogue with what has come 
before; but what makes a work  legally  derivative? In fact, a  derivative work 
may be many things: for example, the adaptation of a story from one 
medium to another, a play based on a book, or the novelisation of a movie. 
Translations are derivative works, as are retellings from another point of 
view (see  Burgess v. Chase-Riboud , 765 F. Supp. 233, 242 [E.D. Penn. 
1991];  Suntrust Bank v. Houghton Mif! in Co ., 268 F.3d 1257 [11th Cir. 
2001]). Section 106(2) of the Copyright Act has been interpreted rela-
tively narrowly, however, to apply only to works where the amount of 
copying is substantial (see  Litch" eld v. Spielberg , 736 F.2d 1352 [9th Cir. 
1984]). While any work incorporating characters, settings or story ele-
ments from an earlier work may be said to be ‘derivative’ in a literary 
sense, not all such works will be ‘derivative’ within the meaning of 17 
U.S.C. § 106. In a legal sense, the bar for ! nding a work to be derivative 
is set somewhat higher. 

 Translations and adaptations to new media are unmistakably derivative 
works within the meaning of section 106. Casual references or inclusions 
generally are not: a Led Zeppelin song can mention Mordor and Gollum 
without being legally derivative. Casual inclusions of graphically depicted 
characters are a little trickier. Imperial stormtroopers appear in a couple of 
panels in Abel Lanzac & Christophe Blain’s  bande dessinée ,  Quai d’Orsay  
(2010, 2011) and in a single panel in Rich Burlew’s graphic novel  War 
and XPs  (2008). Neither is a  Star Wars  story; in both, the presence of the 
stormtroopers is a throwaway gag. In a purely textual work, there would 
be nothing derivative, in a legal sense, in their appearance. However, the 
stormtroopers are graphically depicted in both works, in a way that nec-
essarily resembles their on-screen appearance. Although there is far less 
copying than in  Air Pirates , where the graphic work had Disney ! gures as 
the main characters, a graphically depicted character is still copied. 

 Somewhere between these two extremes—the casual reference and 
the adaptation of the entire story to a new medium—lies the borderline 
determining whether a work is ‘derivative’ within the meaning of section 
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106(2). Section 101 of the Copyright Act provides a de! nition of ‘deriva-
tive work’:

  A ‘derivative work’ is a work based upon one or more preexisting works, 
such as a translation, musical arrangement, dramatization, ! ctionalization, 
motion picture version, sound recording, art reproduction, abridgment, 
condensation, or any other form in which a work may be recast, trans-
formed, or adapted. A work consisting of editorial revisions, annotations, 
elaborations, or other modi! cations, which, as a whole, represent an original 
work of authorship, is a ‘derivative work’. 

 The ! rst sentence tells us that an adaptation from one medium, form 
or language to another is a derivative work, as are shortened versions. 
‘Fictionalization’ is interesting in this context, suggesting that a novel 
based on a historical account might be a derivative work even though 
there is no copyright in historical facts ( Hoehling v. Universal City Studios, 
Inc ., 618 F.2d 972 [2d Cir. 1980]). The US Copyright Of! ce seems to 
regard ‘! ctionalization’ cautiously: ‘A ! ctionalization is a treatment of a 
factual work in which the elements are recast, transformed, or adapted to 
produce a work of ! ction. A work which is only loosely based on the ideas 
or facts found in an earlier work, is not considered to be a derivative work’ 
(U.S.  Copyright Of! ce, Compendium II of Copyright Of! ce Practices 
§306.02(b),  Fictionalizations ). Perhaps a work of ! ction that is closely 
based on a work of non-! ction may still be legally derivative. 

 The second sentence provides the additional information that a work 
can be derivative even though it is ‘an original work of authorship’; that 
is, even though the secondary work itself would otherwise be eligible for 
copyright protection under 17 U.S.C. § 102. It is this second sentence 
that most greatly expands the potential scope of the derivative works right 
as far as fan! c and other fan works are concerned. While a certain amount 
of fan activity goes into, for example, preparing live performances of the 
underlying novels, short stories or television episodes, most fan! c and 
other fan works are themselves original works of authorship rather than 
mere adaptations. The problem is that these original works incorporate 
characters, settings and other story elements from the underlying works 
to a degree that may make the fan works derivative. 

 Among the adaptations that have been found to be derivative are ‘a 
non-parodic or non-satiric stage version of  Gone With The Wind ’ (with 
the interesting implication that a parodic or satiric adaptation might 

420 A. SCHWABACH

Page 235 of 330



not be derivative) ( Metro-Goldwyn-Mayer, Inc. v. Showcase Atlanta 
Co-op ., 479 F.  Supp. 351 [N.D.  Ga. 1979]). This is good news for 
fans, as fan stage adaptations, especially musicals, tend to be played for 
laughs; they are intended to comment critically and humorously on the 
original, although the humour may be obscure to those outside the 
fandom. 

 Somewhat less encouragingly for fan authors, non-" ction works con-
taining excerpts from original works of " ction may be derivative. The 
greatest recent test for fan works came with the Harry Potter Lexicon 
case in 2008. The Lexicon, an online guide to the Harry Potter universe, 
had previously won the approval of the original author, J.K. Rowling; but 
when the website owner attempted to publish some of the material on 
the site in book form, content owner Warner Brothers Entertainment 
sued him and his publisher ( Warner Bros. Entm’t Inc. v. RDR Books , 575 
F. Supp. 2d 513 [S.D.N.Y. 2008]). Although RDR Books lost the case, 
the court’s opinion provided the clearest guidance to date on the limits of 
both fan works and content owners’ rights. The court found that almost 
all of the material in the Lexicon, because it was rearranged and presented 
in a different way and for a different purpose, and could not serve as a sub-
stitute for the original in the marketplace, was non-infringing. Although 
some of it may have been derivative, the use was a fair use under 17 U.S.C. 
section 107 (discussed later). Only a small quantity of the material in the 
book, either giving away too many plot spoilers or reproducing informa-
tion from Rowling’s quasi-reference ‘School Books’, was infringing; the 
work was transformative with regard to the seven Harry Potter novels, and 
derivative (or at least ‘only marginally transformative’) with regard to the 
two School Books. RDR could and did design around this restriction to 
issue a modi" ed print version of the Lexicon. 

 The higher the degree of creativity in a fan work, the more likely the 
work is to be transformative and the less likely it is to be derivative. An 
analogy may be made to the degree of creativity required for a deriva-
tive work to be independently copyrightable. While the Copyright Act 
makes no mention of a higher standard of originality for derivative works, 
courts have tended to set the bar higher for originality needed to make 
a derivative work copyrightable in its own right than for a wholly origi-
nal work ( Gracen v. Bradford Exchange , 698 F.2d 300 [7th Cir. 1983]; 
Williams  2009 , p. 55). Of course, where the use of the underlying work 
in a derivative work is unlawful to begin with, the derivative work is not 
eligible for copyright protection. Section 103(a) provides that ‘protection 

FAN WORKS AND THE LAW 421

Page 236 of 330



for a work employing preexisting material in which copyright subsists does 
not extend to any part of the work in which such material has been used 
unlawfully’ (17 U.S.C. § 103(a) [2006]). 

 Works that are ‘transformative’ are not derivative within the meaning 
of section 106(2), even though their source is clear. Alice Randall’s 2001 
retelling of the events in  Gone with the Wind  from the point of view of 
a slave may be transformative; but in order for the retelling ( The Wind 
Done Gone ) to achieve its critical purpose, the antecedent must be clear. In 
this case, the work makes no attempt to conceal its derivative nature, but 
! aunts it. Much fan" c is similar; it is intended for entertainment, enlight-
enment or argument within the fandom, and can only succeed if it is clear 
what elements of the original are being used. Much of this may not be 
very good, but this does not mean that it is not transformative. Literary 
or artistic merit is not the criterion on which such works are judged; the 
degree of transformativeness (or, in other words, the balance between 
derivativeness and originality) is. 

 A special category of transformative works is parody. As with trans-
formative works generally, quality is not at issue. Parodies need not be 
particularly funny in order to avoid liability for copyright infringement. 
In the leading case on parody, the US Supreme Court, ‘having found’ the 
element of parody, declined to ‘take the further step of evaluating its qual-
ity. The threshold question when fair use is raised in defense of parody is 
whether a parodic character may reasonably be perceived. Whether, going 
beyond that, parody is in good taste or bad does not and should not 
matter to fair use’ ( Campbell v. Acuff-Rose Music, Inc ., 510 U.S. at 582). 
The court quoted an earlier district court opinion to the effect that ‘First 
Amendment protections do not apply only to those who speak clearly, 
whose jokes are funny, and whose parodies succeed’ ( Yankee Publishing 
Inc. v. News America Publishing, Inc ., 809 F.Supp. 267, 280 [S.D.N.Y. 
1992]). 

 As Justice Souter points out in  Campbell , it is not necessary for a use 
to be transformative in order to be fair use, but it is helpful. Most fan 
works are transformative, and fan activists such as the Organization for 
Transformative Works focus on this in arguing that fan" c and other fan 
works are fair use. And even works that are not protected by fair use may 
be protected under the First Amendment. Section 107 is subject to change 
at the whim of Congress, but some uses protected under it, especially 
parody and criticism, are protected by the First Amendment’s guarantee 
of freedom of expression. 
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 Parodies are a large part of the world of fan! c. Some ! t clearly within 
the traditional boundaries of parody, like the numerous parodies of popu-
lar fantasy and science ! ction movies written as screenplays. These paro-
dies mock the " aws and inconsistencies of the originals, but they can also 
enhance rather than reduce fans’ enjoyment of the latter. Fan! c parodists 
are probably on fairly solid ground, as long as they take heed of Justice 
Souter’s warning, in  Campbell , that works that copy more than is neces-
sary for parodic effect, to such an extent that they become substitutes for 
the original, may not be protected ( Campbell v. Acuff-Rose Music, Inc ., 
510 U.S. at 583 n.16 [1994]). Many fan works might also borrow from 
one work to ridicule another. When the humour is directed at both works, 
there is no problem; there may be a problem, however, when one serves 
only as a vehicle or is copied substantially more than parody requires (see, 
for example,  Dr. Seuss Enterprises, L.P. v. Penguin Books USA, Inc ., 109 
F.3d 1394 [9th Cir. 1997]).  

   CONCLUSION 
 Content owners’ objections to fan! c most often fall into one or more 
of three general categories. First, the owner may object to the way in 
which the original material is used or depicted. In the USA copyright law 
recognises only economic, not moral, rights in copyrighted works and 
characters, and provides no relief to the content owner in the absence of 
an actual infringement of copyright. (International copyright law, how-
ever, does address moral rights.) Second, the owner may object because 
the fan! c, by anticipating the author’s future work, exposes the author 
to liability for copyright infringement in his or her future work. Third, 
the owner may object because the fan! c or other fan work borrows too 
extensively from his or her copyrighted work and infringes on the owner’s 
economic rights to make copies and/or derivative works. 

 However, the interests of content creators and content owners are 
more often aligned with those of fans, rather than in opposition to them. 
Fans need content creators to continue creating material that fans enjoy 
and to keep alive the ! ctional worlds that the fans have come to inhabit. 
And creators and owners need fans, because fans are the core market for 
the content and help to build the broader market. While this symbiosis is 
well known, what is becoming more apparent in the internet age is that 
the fans, and fandom, are often essential to the creative process. Creators 
and fans are now in constant dialogue, even if the creators are sometimes 
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slow to acknowledge it. Creators read fan! c; they view fanart and fanvids; 
and, where the creative process is ongoing, they incorporate—consciously 
or otherwise—what they have learned from these fan works into their own 
work. Authors have probably always been fans, and now fans are authors as 
well; copyright law, except in the most egregious cases, is too destructive 
a weapon to bring to bear in disputes between content creators, content 
owners and fans.     
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Legal Issues in Online Fan Fiction 

Aaron Schwabach 

 

ABSTRACT 

Content formally published represents a tiny fraction of all created content. There are far more 

outsider creators (including fan authors) than there are insiders. A sufficiently well-realized 

fictional world is one to which fans will want to return on self-guided adventures: Fans explore 

their favorite worlds by creating fan works, and economics inexorably dictates that fans are more 

numerous than insider creators. The success of, say, Harry Potter depends on an audience of 

billions. Creating and sharing fan works is an important part of the process of enjoying a work of 

fiction; the ratio of Harry Potter fan works to canonical Harry Potter texts is probably over a 

hundred thousand to one. This chapter examines the unclear copyright status of fan works, 

beginning with an overview fan works, then examining those works under U.S. copyright law, 

and finally seeking possible accommodation that can serve the interests of all. 

 

Keywords: copyright, fan works, fanfic, intellectual property, law 
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Legal Issues in Online Fan Fiction 

 

By Aaron Schwabach 

 

A work of fiction creates a world. Sometimes the world is almost like our world, different 

only because of the characters that inhabit it or the events that occur in it. Sometimes it is a world 

entirely unlike our own, with characters that are not even human (Wile E. Coyote, say) 

inhabiting universes functioning according to entirely different physical and biological laws. 

Sometimes it is a world like ours, but in the past or the future. All of these worlds, strange or 

familiar, acquire a certain reality in the minds of those who experience them, through print, film, 

video, sound recording, or other forms of expression. And once we have experienced these 

worlds and gotten to know the characters that inhabit them, we in the audience often want to 

know more. Sometimes we want new stories faster than the authors can produce them. Other 

times we are not satisfied with the story we’ve been given, and want to reinterpret it. Still other 

times we may want characters from one world or story to meet those from another. All of these 

desires can lead to the creation of fan works. 

A fan work is a creative work made by a fan, in any medium, using elements from 

another work not merely in passing, but as a central theme or purpose. A short story about the 

imagined romance between Tony Stark and Bruce Banner is a fan work, as is a puppet show 

about Harry Potter and his friends and enemies, or a song about the crew of the Enterprise, or a 

music video of clips from the Lord of the Rings films, or a painting of Jasmine from Aladdin 

dressed as Anastasia from the movie of the same name.  
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Many creators of works create or license their own reinterpretations of their existing 

works, and many works are best known from reinterpretations. Disney’s Snow White, for 

example, is probably the best-known version of the Snow White tale and characters; better 

known that the Brothers Grimm version of the story, which in turn is better known than the many 

versions of the tale the Brothers Grimm collected and distilled into their published version. In 

turn Disney has created numerous reinterpretations of elements of the story in books, in video 

games, and as theme park characters. In the live-action television show Once Upon a Time, 

Snow White becomes an action hero bandit-turned-queen-turned-schoolteacher. Yet none of 

these versions of Snow White are, strictly speaking, fan works; an essential aspect of fan works 

is that they are created not by the content creators or owners, but by fans: members of the 

audience for the work. (Most of Once Upon a Time is Disney creating fanworks based on its own 

previous work; this sort of internal fandom is a fascinating cultural phenomenon but one unlikely 

to raise legal consequences, as Disney owns the intellectual property rights in most of the 

underlying works, and the remainder are in the public domain.) 

And that brings us to the central legal concern with fan works: Intellectual property law, 

and in particular copyright law. Stories are copyrighted; characters can be copyrighted; story 

elements and settings may, in some cases, be copyrighted as well. A fan work based on an 

original work that is out of copyright avoids copyright concerns; fans can and do create fan 

works based on the plays of William Shakespeare, the novels of Jane Austen, the music of 

Jacques Offenbach, and the paintings of Edouard Manet (and, more infamously, Joseph 

Ducreux’s Portrait de l'artiste sous les traits d'un moqueur). 

Most fan works, however, are based on more recent works, and these works are still in 

copyright. Fan works based on the stories, characters, and worlds of Doctor Who, Star Trek, the 

Page 258 of 330



 4 

Harry Potter series, Superman, Spiderman, Korra, Twilight, or any of thousands of other popular 

works are potentially copyright infringing. The good news for fans who want to create such 

works is that there is a certain amount of leeway given to them in the U.S. copyright regime; 

many works are non-infringing at the outset, while others that might initially appear infringing 

are in fact fair use of the copyrighted elements.  

 

The Threshold Question: Are the Underlying Works or Characters Protected? 

Determining whether a fan work violates the copyright in the underlying work on which 

it is based requires a two-step inquiry: first, whether the underlying work or element (such as a 

character) is protected by copyright and, second, if so, whether the fanfic or other fan work 

violates that copyright. 

The copyright law of the United States protects “original works of authorship fixed in any 

tangible medium of expression” (17 U.S.C. § 102(a)) including the literary, dramatic, graphic, 

and audiovisual works upon which fan works are based. Elements of the work that are not 

original, however, are not protected, nor is “any idea, procedure, process, system, method of 

operation, concept, principle, or discovery” incorporated therein (17 U.S.C. § 102(b)). Almost all 

works of fiction will fall into one or more of these categories of copyrightable material, although 

some story elements (including, perhaps, minor characters) may not, and ideas from a work (that 

young wizards would go to school to learn magic, or that a starship exploring the universe would 

be under orders not to interfere with the development of the new civilizations it discovered) will 

not. In addition, there is no copyright in any work of the U.S. government (17 U.S.C. §105; 

generally defined as works prepared by a US government employee as part of that person’s 

official duties), although this rule excludes some works (such as postage stamps created after 
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1978). Some works created by state and local governments are excluded from copyright 

registration, and thus from some copyright protection, as well, either by that state’s own decision 

or by U.S. Copyright Office Policy. 

For most works of fiction, however, the main reason a work is in the public domain is the 

passage of time. In accordance with the Patent & Copyright Clause of the U.S. Constitution (Art. 

I, § 8., cl. 8), copyright is granted only for a limited time; the clause authorizes Congress “To 

promote the Progress of Science and useful Arts, by securing for limited Times to Authors and 

Inventors the exclusive Right to their respective Writings and Discoveries.” The first U.S. 

copyright law enacted after the adoption of the Constitution and its copyright clause was based 

on the British Statute of Anne (the first modern copyright law), in force in the colonies before 

independence. This first copyright law set the term of copyright at 14 years, renewable once; this 

term has been repeatedly extended since. Many still-popular works can be used in fan works 

without raising copyright concerns because the copyrights have expired. But some of the 

extensions of the copyright term have been recent, and not all works currently in copyright are 

subject to the same copyright term; determining whether the copyright on a particular work or 

character has expired is not always simple. 

The 14-year term of the Copyright Act of 1790 has been extended many times. The 

Copyright Act of 1909 set a term of 28 years, renewable once. The Copyright Act of 1976 

extended the term for works created after January 1, 1978 yet further, to the lifetime of the 

author plus fifty years for most individually authored or co-authored works and seventy-five 

years for most other works. The most recent modification, the Sonny Bono Copyright Term 

Extension Act of 1998 (CTEA), extended these terms to the lifetime of the author plus seventy 

years and to ninety-five years, respectively. This extension was challenged as effectively 
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undermining the “limited time” requirement of the Patent & Copyright Clause; however, it was 

upheld as constitutional by the U.S. Supreme Court in Eldred v. Ashcroft, 537 U.S. 186 (2003). 

The copyright term is now longer than the average human lifetime; most people will never see 

the copyright expire on any work published during their lifetimes. 

The Copyright Amendment Act of 1992 retroactively granted an automatic copyright 

renewal for works published between 1964 and 1977 so long as those works were otherwise 

eligible for copyright renewal. The length of this renewal term was extended by the CTEA to 67 

years, so that works protected by the Act are still in copyright. The 67-year extension also 

applies to works created in or before 1950 only if the copyright on those works was renewed or 

otherwise extended in some way after 1950; in other words, it does not apply to works created 

before 1923. International law adds another layer of complexity: under the Uruguay Round 

Agreements Act of 1994, copyright is automatically extended for works originating in countries 

other than the United States that are parties to the World Trade Organization (WTO) or the Berne 

Convention, even if copyright renewal formalities were not complied with. 

The result of all this complexity is that all works first published in the US and published 

before 1923, all works by authors who died before 1946 (or whose date of death is not known to 

be later), all works first published in the US and published between 1923 and 1963 for which 

copyright was not renewed, and all works first published in the US before 1977 and published 

without a copyright notice, are in the public domain. All works published after 1989 can be 

presumed to be copyrighted (other than, as noted above, U.S. government works), as can most 

works published between 1978 and 1989, although some exceptions apply. 

Many fictional worlds include works straddling the copyright cutoff line. The worlds of 

Sherlock Holmes and of Bertie Wooster, for example, include works by their original authors 
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that are now in the public domain, as well as works that are still protected by copyright. In other 

cases later authors have written new works set in these out-of-copyright universes; thus Gregory 

Maguire’s dystopian Oz novels (which may properly be regarded as Oz fanfic) create no new 

copyright in the universe created by L. Frank Baum, but are themselves copyrighted insofar as 

they are original works of authorship. A fan work incorporating only material, settings, and 

characters from the public domain portions of such a universe raises no legal issue; to the extent, 

though, that the fan work incorporates material from the still-copyrighted works, it is subject to 

the same concerns as are fan works based on more recently created universes. Anyone who 

wishes may write new Oz stories set in L. Frank Baum’s Oz, and those stories may include an 

alternate character interpretation for the Wicked Witch of the West, as Mr. Maguire did in 

creating his version of the Witch, Elphaba. Anyone wishing to write stories about Maguire’s 

Elphaba will have to take copyright concerns into account, although that does not mean those 

concerns cannot be overcome. 

 

Copyright in Characters 

Copyright in an entire work is fairly straightforward; everyone can recognize a copy as a 

copy. Copyright in characters has a more tangled legal history, and presents more conceptual 

difficulties as well. The audience for a work develops familiarity with the fictional characters, 

just as with real persons; it knows the characters not only by name but by personality, and 

perhaps by appearance. A work that takes a single character and places that character in an 

entirely different setting may nonetheless raise copyright concerns, because the character is an 

original creation of its author. A story that transposes Billy Batson to Brazil, even if he uses none 

of his Captain Marvel superpowers and never utters the word Shazam, is nonetheless a Captain 
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Marvel story. Another story may place Brazilian Jewish centaur Guedali Tartakovsky in the 

United States, to equal effect. Guedali is protected by copyright regardless of the approach one 

takes; he is both sufficiently delineated as a character, and his story is the story being told in the 

work in which he appears. 

These approaches to copyright in characters merit closer examination. Content owners 

and fans alike often assume that fictional characters are protected; in fact that is true only some 

of the time. Characters created as works of visual art – Mickey Mouse, Avatar Aang, Ponyo, 

Snoopy – present the easiest question: the visual depictions of these characters are protected as 

works of visual art. 

For characters created through text the test is less clear. By far the most widely applied 

test is the “sufficiently delineated” test. This test recognizes that some characters are 

“sufficiently delineated” to be protected independently of the works in which they appear, was 

first set forth by the federal Court of appeals for the Second Circuit in 1930 in Nichols v. 

Universal Pictures Corporation, 45 F.2d 119 (2d Cir. 1930). The Nichols court recognized that 

certain characters are stock; in considering the copyrightability of “the characters, quite 

independently of the ‘plot’ proper,” the Second Circuit pointed out: 

If Twelfth Night were copyrighted it is quite possible that a second comer might so 

closely imitate Sir Toby Belch or Malvolio as to infringe, but it would not be enough that 

for one of his characters he cast a riotous knight who kept wassail to the discomfort of the 

household, or a vain and foppish steward who became amorous of his mistress. These 

would be no more than Shakespeare's ‘ideas' in the play, as little capable of monopoly as 

Einstein's doctrine of Relativity or Darwin's theory of the Origin of the Species. It follows 
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that the less developed the characters, the less they can be copyrighted; that is the penalty 

an author must bear for making them too indistinct. (Nichols, 45 F.2d at 120.) 

An example readily accessible to almost everyone is set forth in a 1982 case from the 

Second Circuit discussing the copyrightability of the character Tarzan. Tarzan is a character 

known to all of us, even those who have never read a Tarzan novel or watched a Tarzan movie. 

Edgar Rice Burroughs’ ape-man is an archetypal character, like Dracula or Merlin. His roots lie 

as far back as Enkidu in the Epic of Gilgamesh; yet his personality is unique and instantly 

recognizable. The original work in which Tarzan appeared, Tarzan of the Apes, introduced the 

character fully delineated, as we know him today. (“[T]he delineation was complete upon the 

1912 appearance of the first Tarzan title Tarzan of the Apes.” Burroughs v. Metro-Goldwyn-

Mayer, Inc., 683 F.2d 610, 631 (2d Cir. 1982) (Newman, J., concurring)). Tarzan is the feral, 

orphaned Lord Greystoke, raised in the jungle by apes, who learned French as his first human 

language yet feels more at home in the trees, away from the humans who so often disappoint 

him; he enters human society as an adult only to find it far more brutal than the “savagery” of the 

jungle, and at the end of the first book renounces his claim to humanity, claiming kinship only 

with the apes. 

Tarzan presents a fairly easy case for sufficient delineation, yet even with Tarzan the 

judiciary struggled to explain clearly what made “sufficiently delineated” to be protected by 

copyright. At the trial court level, Judge Werker of the Southern District of New York declared 

rather confusingly: 

It is beyond cavil that the character “Tarzan” is delineated in a sufficiently distinctive 

fashion to be copyrightable. . . . Tarzan is the ape-man. He is an individual closely in tune 

with his jungle environment, able to communicate with animals yet able to experience 
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human emotions. He is athletic, innocent, youthful, gentle and strong. He is Tarzan. 

(Burroughs v. Metro-Goldwyn-Mayer, Inc., 519 F. Supp. 388, 391 (S.D.N.Y. 1981)).  

 

On one level we all know what Judge Werker meant. Everyone in the U.S. knows Tarzan, as do 

many beyond its borders; at some level he is present in all of our memories. But on another level 

Judge Werker’s description tells us nothing about the character. Athleticism, innocence, youth, 

gentleness, and strength are fairly common characteristics for fictional characters on the side of 

the protagonists in action-oriented stories; everyone from Sokka of the Southern Water Tribe to 

Barry Allen to Disney’s Hercules (although definitely not the original Hercules of myth) 

possesses these characteristics. Doctor Doolittle can communicate with animals and experience 

human emotions. A great many characters are in tune with their environments; unless the story is 

one of adaptation or alienation, for a character to be out of tune with his or her environment 

would be a distraction. The distinguishing characteristic, perhaps, is that “Tarzan is the ape-

man”; however, fiction is filled with feral children, from the aforementioned Enkidu through 

Romulus and Remus to Tarzan’s literary near-contemporary Mowgli, and beyond them to Lazaro 

of Where the River Runs Black. In his own time he was preceded by over three decades by fellow 

Francophone Saturnin Farandoul. In the end all that makes Tarzan unique is Judge Werker’s 

circle-closing conclusion: “He is Tarzan.” Perhaps that is all that makes anyone, real or fictional, 

unique: a bare assertion of identity. And perhaps the essence of the “sufficiently delineated” test 

is something we could never succeed in intelligibly explaining. But we know a sufficiently 

delineated character when we see one. 

The copyright protection of fictional characters is more narrow than the protection of the 

works in which they appear, though. Tarzan is protected by copyright, but the many other feral-
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child stories on the market do not infringe on that copyright, even when, as in the case of Marvel 

Comics’ Ka-Zar, the feral protagonists are also lost heirs of British nobility. (It is worth noting, 

though, that the holders of the Harry Potter copyrights have been able to block the publication in 

the Netherlands of Dmitri Yemets’ Tanya Grotter novels, starring – as the name suggests – a 

gender-flipped Russian Harry Potter clone. It may be that the similarities in the stories extend 

beyond the lead character: Tanya attends Tibidokhs School for Behaviorally-Challenged Young 

Witches and Wizards. She sleeps in the loggia of her foster family’s apartment. She fights 

Chuma-del-tort. While these are not perfect stand-ins for Hogwarts, the cupboard under the stairs 

at Number Four Privet Drive, and Voldemort, the overall pattern of similarities is pretty strong. 

The “sufficiently delineated” test is applied throughout the US. However, one federal 

appellate court – the Court of Appeals for the Ninth Circuit – has also applied a second test (and 

once appeared to apply this test exclusively): the “story being told” test. Archetypal film noir 

detective Sam Spade is, apparently, too much of an archetype and not enough of an individual. 

The court stated, in apparent dicta, that “[i]t is conceivable that the character really constitutes 

the story being told, but if the character is only the chessman in the game of telling the story he is 

not within the area of the protection afforded by the copyright.” Sam Spade, it turned out, was 

just such a chessman: “We conclude that even if the Owners assigned their complete rights in the 

copyright to the Falcon, such assignment did not prevent the author from using the characters 

used therein, in other stories. The characters were vehicles for the story told, and the vehicles did 

not go with the sale of the story.” (Warner Bros. Pictures v. Columbia Broadcasting Sys., 216 

F.2d 945, 950 (9th Cir. 1954)). There is a certain logic to this, perhaps, as Spade’s author, 

Dashiel Hammett, had previously acknowledged: “Spade has no original. He is … what most of 

the private detectives I worked with would like to have been and in their cockier moments 
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thought they approached.” (Hammett 1934: intro). The Spade of the original novel is memorable 

more as an attitude than as a character; the Spade of the movie is memorable for Humphrey 

Bogart’s portrayal of him (in the 1941 version), which in turn is very much of a kind with many 

other world-weary Bogart characters, up to and including Rick Blaine (who is not only 

sufficiently delineated to be worthy of protection under the less stringent, more widespread test, 

but whose journey of redemption also constitutes the story being told in Casablanca).  

The “story being told” test sets the bar for copyrightability of characters much higher, but 

can safely be regarded as of limited effect. Indeed, the outcomes for Tarzan and Sam Spade 

might have been the same under either test. The Maltese Falcon is a story driven by plot, 

atmosphere, and setting; in contrast, Tarzan’s stories are about Tarzan, with widely varied 

settings, from urban centers to the Earth’s core, albeit with a jungle Eden always present, if not 

in the story then in the protagonist’s heart. Tarzan of the Apes tells the story of Tarzan; The 

Maltese Falcon is a reflection on the moral frailty of humanity, more bitter and less optimistic 

than Bogie’s turn as Rick Blaine. 

This leaves open the copyrightability of characters less memorable than Tarzan. Sherlock 

Holmes, Batman, and Harry Potter are surely sufficiently delineated; John Watson, Robin, and 

Hermione Granger probably make the cut as well. But what of Mrs. Hudson, Alfred, and Argus 

Filch? And while their chief antagonists Moriarty, the Joker, and Voldemort may rank, what of 

minor villains like Holy Peter, Deacon Blackfire, and Professor Quirrell? The “story being told” 

test seems especially likely to discriminate against secondary characters, however well-

delineated; the “sufficiently delineated” test, however, quite probably extends protection even to 

well-realized tertiary characters such as Inspector Lestrade, Ra’s al Ghul, and Neville 

Longbottom. 
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Copyright in Story Elements 

What of 221B Baker Street, the Batmobile, and Platform 9¾? All are identifiable story 

elements, and all are original creations of the authors of the works in which they appear. The first 

is, perhaps, the least original; it is merely a London street address that did not, at the time, exist. 

Platform 9¾ is perhaps slightly more original, as it is not only the number of a platform at King’s 

Cross that did not exist, but one that could not exist under the numbering system in use then and 

now. Neither name, perhaps, is original enough to be worthy of copyright protection in its own 

right (and names and addresses are ordinarily not copyrightable), but both have been imbued 

with characteristics and atmosphere that may make them sufficiently delineated. Both are well 

known to fans of their respective works, many of whom could draw the locations described from 

memory. Oddly enough, both have now acquired a sort of reality as well: 221B Baker Street now 

exists, more or less (the right to receive mail at the address belongs to the Holmes Museum, 

located nearby) and a baggage cart is half-embedded in a wall at King’s Cross below a sign 

reading “Platform 9¾.” 

The Batmobile is far more clearly delineated than either of these, and the Ninth Circuit 

has upheld its copyrightability. In terms very similar to Nichols and the other “sufficiently 

delineated” tests, the Ninth Circuit declared that “copyright protection extends not only to an 

original work as a whole, but also to ‘sufficiently distinctive’ elements… contained within the 

work.” (DC Comics v. Towle, 802 F.3d 1012, 1019 (9th Cir. 2015)).  

Some story elements may not only pass the “sufficiently distinctive” test, but may also 

constitute the story being told. The story being told in Star Trek, through multiple films and 

televisions series, is the story of the Enterprise more than the story of any of the characters. The 
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story of Harry Potter is also the story of Hogwarts. And items closely associated with a character 

may be copyrighted as a “component part of the character which significantly aids in identifying 

the character.” (New Line Cinema Corp. v. Easter Unlimited Inc., 17 U.S.P.Q. 2d 1631, 1633 

(E.D.N.Y. 1989)).  

 

Duration: Characters Partially In and Partially Out of Copyright 

The problem of works straddling a copyright cutoff date is inevitable for characters in a 

series. When the copyright on the oldest work in the series expires, other works featuring the 

character will still be in copyright. The earliest works featuring Mickey Mouse will soon enter 

the public domain. Common sense should dictate that later stories about the same character 

cannot extend the copyright in the original; otherwise copyright in characters could be 

maintained perpetually by publishing a new authorized story every century or so. Copyright 

scholar David Nimmer explains that 

anyone may copy such elements as have entered the public domain, and no one may copy 

such elements as remain protected by copyright. The more difficult question is this: may 

the character depicted in all of the works be appropriated for use in a new story created 

by the copier? . . . once the copyright in the first work that contained the character enters 

the public domain, then it is not copyright infringement for others to copy the character in 

works that are otherwise original with the copier, even though later works in the original 

series remain protected by copyright. (1 Nimmer on Copyright Characters § 2-12).  

This, Nimmer explains, is a consequence of the derivative nature of sequels: 

Subsequent works in a series (or sequels) are in a sense derivative works while the 

characters which appear throughout the series are a part of the underlying work upon 
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which the later works are based. Just as the copyright in a derivative work will not protect 

public domain portions of an underlying work as incorporated in the derivative work, so 

copyright in a particular work in a series will not protect the character as contained in 

such series if the work in the series in which the character first appeared has entered the 

public domain. (1 Nimmer on Copyright Characters § 2-12). 

In other words, the copyright term on a character generally begins to run when the character first 

appears in a form sufficiently delineated to merit copyright protection.  Some characters, 

however, may undergo radical evolution over the course of a series; Mickey Mouse is among this 

number. The Batman played by Christian Bale is not the Batman played by Adam West. The 

Taran of The Book of Three is not the Taran of The High King. Such characters might 

conceivably enter the public domain piecemeal, so that for a few years Taran the naïve and at 

times somewhat selfish Assistant Pig-Keeper would be in the public domain while Taran the 

caring and competent leader would not. 

Nimmer adds “The same rule obviously applies to a character born in one medium who 

subsequently appears in derivative works in other media.” (1 Nimmer on Copyright Characters § 

2-12). Once the literary Tarzan has entered the public domain (as has now happened), there is no 

copyright barrier to making Tarzan movies, cartoons, or games. Commercial uses would still be 

prevented by trademark (and perhaps unfair competition, contract, and tort law); fan works, 

however, are rarely commercial. 

 

What Rights, if any, of the Copyright Holder are Potentially Being Infringed Upon? 

Copyright protects the text – that is, the expression – of a work of fiction, and under 

certain conditions may protect characters within the work. US copyright law grants five rights to 
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the copyright holder: the rights of reproduction, distribution, performance, and display, and the 

right to make derivative works based upon the copyrighted work. (17 U.S.C. § 106). It is the last 

of these that is of greatest concern to the creators of fan works. Fan works are rarely exact 

imitations of the original work; that would defeat the fannish purpose. While some fan works 

may involve performance or display or part or all of an original work, even this performance and 

display are not likely to be in unaltered form. It is inherent in the nature of fan works to take 

familiar story elements and combine them in unfamiliar ways. While this necessarily involves 

originality, it may nonetheless infringe upon the copyright in the original work if the new work is 

a derivative work within the meaning of the Copyright Act. 

In a critical sense, fan works are necessarily derivative; they cannot function otherwise. 

Tolkien pointed out that this was true of all fantasy, and perhaps of all fiction: “the Cauldron of 

Story[] has always been boiling, and to it have continually been added new bits[.]” (Tolkien 

1966: 26). In a legal sense, though, a work is not derivative in a legal sense simply because it is 

inspired by or contains elements of another work. It is derivative if it is insufficiently 

transformative. 

Every derivative work necessarily involves transformation; at a certain point the 

transformative nature of the work surpasses the derivative nature, and the work is a 

transformative work rather than a derivative one. 

Works that are transformative are not derivative within the meaning of section 106(2), 

even though their source is clear. Retelling a story from another perspective may be 

transformative, even though the characters, settings, and many of the events described are the 

same. The shift in viewpoint and the different perception of the relationships between the 

characters and the impact of the events describes makes the retelling an original work, 
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commenting on and critiquing the original. (Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 

1257 (11th Cir. 2001)). In determining a work’s transformative nature, or lack thereof, courts are 

unavoidably analyzing the text and images presented in a critical sense; however, the quality of 

the work is unimportant. It is unfortunate but unsurprising that many fan works are, regrettably, 

of rather poor quality; this does not mean those works are not transformative. For example 

parodies – a special category of transformative work, beloved by fan work creators, in which the 

transformation is intended to be at least in part humorous, can succeed in being transformative 

even when they fail at being funny: 

The threshold question when fair use is raised in defense of parody is whether a parodic 

character may reasonably be perceived. Whether, going beyond that, parody is in good 

taste or bad does not and should not matter to fair use. As Justice Holmes explained, “[i]t 

would be a dangerous undertaking for persons trained only to the law to constitute 

themselves final judges of the worth of [a work], outside of the narrowest and most 

obvious limits. At the one extreme some works of genius would be sure to miss 

appreciation. Their very novelty would make them repulsive until the public had learned 

the new language in which their author spoke.” [Bleistein v. Donaldson Lithographing 

Co.] (circus posters have copyright protection); cf. Yankee Publishing Inc. v. News 

America Publishing, Inc., 809 F.Supp. 267, 280 (S.D.N.Y. 1992) (Leval, J.) (“First 

Amendment protections do not apply only to those who speak clearly, whose jokes are 

funny, and whose parodies succeed”). (Campbell v. Acuff-Rose Music, Inc., 510 U.S. 

569, 582–83 (1994)). 
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This excerpt from Campbell also highlights the close relationship between transformativeness 

and fair use. US copyright law permits certain uses that might otherwise be infringing, if four 

statutory factors weigh in favor of a finding that the use is “fair”: 

 

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted 

work, including such use by reproduction in copies or phonorecords or by any other 

means specified by that section, for purposes such as criticism, comment, news reporting, 

teaching (including multiple copies for classroom use), scholarship, or research, is not an 

infringement of copyright. In determining whether the use made of a work in any 

particular case is a fair use the factors to be considered shall include— 

(1) the purpose and character of the use, including whether such use is of a 

commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the copyrighted 

work as a whole; and 

(4) the effect of the use upon the potential market for or value of the copyrighted 

work. (17 U.S.C. § 107). 

Fan works are rarely of a commercial nature, although they are rarely for nonprofit educational 

purposes either. For most fan works the first factor will probably weigh somewhat on the fair use 

side of neutral. The second factor – the nature of the copyrighted work – will usually weigh 

against fair use: Most fan works are based on novels, movies, plays, television, shows, and 

recordings of popular music, all things that are traditionally at the core of the rationale for 

copyright protection. The third factor will usually weigh in favor of a finding of fair use, but may 
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vary enormously from one work to the next. Especially problematic are fanvids in which scenes 

from a familiar work are set to a popular song or other copyrighted music. Often the entire song 

is used. While the TV or film clips used to make the video portion of the fanvid are only a small 

part of the copyrighted work as a whole, the musical portion uses all of the original copyrighted 

phonorecording; in such a case this factor weighs against a finding of fair use with regard to the 

copyright in the phonorecording, although not with regard to the copyright in the film or 

television series. Most fan works, though, are likely to use only a small portion of the original. 

The fourth factor – market impact – is viewed by many courts and commentators as the most 

important of the four. This factor, too, is likely to weigh in favor of most fan works; very rarely 

does a fan work compete with the underlying work in the marketplace or otherwise harm the 

market. In fact, fan works tend to have a positive effect on demand, by building a stronger 

community of dedicated fans who will gladly spend money on new works in the series. 

There are thus multiple barriers to the finding that any fan work infringes on the 

copyright in the original. First, the original – whether character or complete work – must be 

protected by copyright. Next, the use made by the fan work must be derivative and not 

transformative. And even a use that is not otherwise transformative may nonetheless be protected 

as fan use. 

 

The Way Forward: What Should Fans and Authors Do? 

The copyright status of fan works and copyright infringement is poorly understood both 

by content owners and by fans. Some content owners publish “fanfic bans,” in the apparent 

misconception that this makes any fan work based on their works infringing. Similarly some fans 

include disclaimers (“I do not own Pirates of the Caribbean or Captain Barbossa”), in the 
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apparent misconception that these disclaimers make their works non-infringing. In fact, both are 

irrelevant, although a content owner’s express permission of fan works might be construed as a 

license. 

 

Both parties are not only uncertain of their legal rights, but also hesitant to assert them. 

Most authors of fan works are individuals without the resources for a court battle against an 

individual author, let alone against Warner Brothers or Disney. Many are minors, creating the 

additional specter of parental or school liability; even if the minor author is on firm ground and 

would prevail in a copyright suit, parents or school authorities – especially the latter – may be 

unwilling to take that risk.  

On receipt of a cease and desist letter most fan work authors (or their parents or school 

administrators) will typically crumple, removing the content in question even though it might 

not, in fact, have been infringing. On the other side of the copyright divide, content owners tread 

warily around their fans, because suing one’s consumer base (and especially suing children) 

rarely ends well, as the music industry’s travails have shown. Thus some fan works that actually 

are infringing may remain online.  

While a detailed examination of the copyright status of any fan work would require the 

assistance of an experienced copyright attorney, and is thus impractical in most cases, there are a 

few simple steps each fan work creator, or anyone responsible for their work, might take. First, 

assume that all works created in the twenty-first century and most created in the twentieth 

century are still in copyright. Second, assume that any character from one of these works who is 

interesting enough to include in a fan work is also sufficiently delineated to be protected by 

copyright, and that the same holds true for important story elements. Third, make sure the fan 
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work is more transformative than it is derivative. Finally, be aware of the four fair use factors; in 

particular, avoid using too much of the underlying work and never make a fan work commercial, 

let alone a marketplace competitor for the original, without first seeking legal advice. And if a 

work seems likely to be infringing, take it down right away, without waiting for a reaction from 

the content owner. 

For the content owner, there are also certain steps to avoid chilling fandom’s expressions 

of admiration for the work and possibly alienating the consumer base. First, understand that most 

fan works are probably not infringing, and that whether a work is infringing is determined by 

objective legal standards rather than by how much it upsets the copyright owner.  

Second, before sending a cease and desist letter or otherwise instituting legal action, ensure that 

the original work and characters are protected. Third, also ensure that the fan work is not 

transformative or otherwise fair use. Finally, avoid Pyrrhic victories; a lawsuit, even where the 

fan work in question is in fact infringing, can harm a content owner’s credibility with the 

fandom, which can end up costing more than the harm, if any, done by the fan work. 

The relationship between fan work creators and the owners of the content on which those 

fan works are based has been, despite a few hiccups, relatively free of trouble; content owners 

have avoided the disastrous scorched-earth tactics of the music industry. With a bit of mutual 

consideration this peaceful co-existence should be able to continue indefinitely. 
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Fan Works and the Elusive Border between Derivative and Transformative Uses 
 
For some time I have been writing about fan works: works based on the works of others, 
using settings, characters, or other story elements from the original work to tell a new story or 
otherwise entertain, often while simultaneously critiquing or celebrating the original work.  I 
am now submitting these works, together with this brief introductory work, as my dissertation 
for the degree of Ph.D. in Law by published work. 
In writing these published works, I have been motivated not only by the hope that the special 
case of fan works can provide some more general information about copyright as a whole, 
but also by a wish to celebrate fandom for its own sake.  The thread that connects these two 

 
1 All of these works are compiled in the single document accompanying this submission, 
titled “Publications to be Considered” [hereinafter “Works”]. 
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and runs through all of these works is the US copyright law doctrine of fair use.  Ultimately 
this project is aimed at both clarifying the existing state of the distribution of rights between 
copyright holders and content consumers – fans – as well as proposing a course the law might 
take as it continues to develop.  It focuses heavily on the experience of United States 
copyright law; it is my hope that the works I have submitted have, in some small way, 
contributed to understanding of fandom, fan works, and copyright fair use, and advanced the 
scholarship in this field. 
 
With regard to fair use and fan works, the fundamental challenge is identifying and 
delineating the border between derivative and transformative uses.  To do so, it is necessary 
to address two subsidiary questions: 

 
1. Is the underlying work, in which copyright protection is claimed, protected by 
copyright law?  
2. If the original work, character, or other element is protected by copyright, what 
leeway do fans have to create content based on those works or using those characters? 

 
Here are the works submitted for consideration: 
 
 
The Published Works 
 
The material submitted for this Ph.D. by published work includes one book, two book 
chapters, and three law review articles. In chronological order of publication, these are: 

• Fan Fiction and Copyright: Outsider Works and Intellectual Property Protection 
(Ashgate Publishing 2011) 2 

• Reclaiming Copyright from the Outside In: What the Downfall Hitler Meme Means 
for Transformative Works, Fair Use, and Parody, 8 Buffalo Intellectual Property J. 1 
(2012)3 

• “Fan Works and the Law,” in New Directions in Popular Fiction (Ken Gelder ed., 
Palgrave Macmillan 2017)4 

• “Legal Issues in Online Fan Fiction,” in The Routledge Companion on Media 
Education, Copyright and Fair Use (Renee Hobbs ed., Routledge 2018)5 

 
2 Aaron Schwabach, Fan Fiction and Copyright: Outsider Works and Intellectual Property 
Protection (Ashgate Publishing 2011); in Works, supra note 1, at 2. 
3 Aaron Schwabach, Reclaiming Copyright from the Outside In: What the Downfall Hitler 
Meme Means for Transformative Works, Fair Use, and Parody, 8 Buffalo Intellectual 
Property J. 1 (2012); in Works, supra note 1, at 187. 
4 Aaron Schwabach, “Fan Works and the Law,” in New Directions in Popular Fiction (Ken 
Gelder ed., Palgrave Macmillan 2017); in Works, supra note 1, at 208. 
5 Aaron Schwabach, “Legal Issues in Online Fan Fiction,” in The Routledge Companion on 
Media Education, Copyright and Fair Use (Renee Hobbs ed., Routledge 2018); in Works, 
supra note 1, at 255. 
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• Bringing the News from Ghent to Axanar: Fan Works and Copyright after Deckmyn 
and Subsequent Developments, 22 Texas Rev. Entertainment and Sports L. 37 (2021)6 

• Fan Works and the Environmental Law of Copyright, 24 Tulane J.Tech & Intell. Prop. 
141 (2022)7 

 
The book, Fan Fiction and Copyright: Outsider Works and Intellectual Property,8 introduces 
the concepts of fan works and fanfic, discusses copyright law basics and then, in greater 
depth, the peculiar problem of copyright in fictional characters.9  It then discusses copyright 
infringement and exceptions, especially fair use and parody in U.S. copyright law, under the 
Copyright Act’s fair use provision10 and Campbell v. Acuff-Rose Music,11 respectively.  The 
book explores the connection between the advent of the mass internet and the explosion of 
fan works, and includes in-depth examinations of three specific instances of conflict between 
content owners and fans over fan works.  The two later book chapters update the material in 
the book and article with some newer information.12 
 
The problem of achieving balance between consumer and creator interests, as well as 
between a creator’s economic rights in a work and that creator’s market-based need not to 
antagonize the fandom, is further explored in three additional articles. In Reclaiming 
Copyright from the Outside In: What the Downfall Hitler Meme Means for Transformative 
Works, Fair Use, and Parody,13 I look at the problem of memes. The nature of the most 
commonly produced fan works is already shifting. The carefully (if not always skillfully) 
crafted literary and artistic fan works of the late twentieth and early twenty-first century are 
being supplemented, though not supplanted, by memes, especially image macro and video 
macro memes. These memes require far less effort on the part of their creator and may serve 
less of a market-building purpose. Memelaw is already emerging as a new field of scholarly 
interest.14  The article looks at the legal effect of this shift through examination of the then-
popular “Downfall” meme (a video clip from the film Downfall of the late Swiss actor Bruno 
Ganz, as Hitler, ranting in the bunker, with various comedic subtitles added).  It is not clear 

 
6 Aaron Schwabach, Bringing the News from Ghent to Axanar: Fan Works and Copyright 
after Deckmyn and Subsequent Developments, 22 Texas Rev. Entertainment and Sports L. 37 
(2021); in Works, supra note 1, at 280. 
7 Aaron Schwabach, Fan Works and the Environmental Law of Copyright, 24 Tulane J.Tech 
& Intell. Prop. 141 (2022); in Works, supra note 1, at 315. 
8 Schwabach, Fan Fiction and Copyright, supra note 2; in Works, supra note 1, at 2. 
9 Schwabach, Fan Fiction and Copyright, supra note 2, at 21-91; Works, supra note 1, at 29-
99. 
10 17 USC sec. 107; discussed in Schwabach, Fan Fiction and Copyright, supra note 2, at 63-
70; Works, supra note 1, at 71-78. 
11 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994); discussed in Schwabach, Fan 
Fiction and Copyright, supra note 2, at 71-73; Works, supra note 1, at 79-81. 
12 Schwabach, “Fan Works and the Law,” supra note 4, and “Legal Issues in Online Fan 
Fiction,” supra note 5; Works, supra note 1, at 208 and 255, respectively. 
13 Schwabach, Reclaiming Copyright from the Outside In, supra note 3; Works, supra note 1, 
at 187. 
14 See, e.g., Cathay Y. N. Smith & Stacey Lantagne, Copyright & Memes: The Fight for 
Success Kid, 110 Georgetown L.J. Online 142 (2021) Lea Silverman, Don't Sue Meme, It's a 
Parody, 2020 B.C. Intell. Prop. & Tech. F. 1 (2020). 
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that all memes are parody in either the legal or the Chestertonian sense.15  (Chesterton 
describes “real parody, inseparable from admiration” as “the worshipper's half-holiday.”16) If 
non-parodic memes are protected at all, such protection may have to be as non-parodic fair 
use.17 
 
While the explosion of memes, especially image-macro memes, presents challenges to the 
defense of fan works as creative, original works of authorship in their own right, traditional 
fanfic continues to flower as well. Archive of Our Own (AO3), now the leading text-only 
fanfic site, continues to add content, including a Lord of the Rings fanfic now ten times 
longer than the original trilogy.18 
 
A second article, also exploring new developments, is Bringing the News from Ghent to 
Axanar: Fan Works and Copyright after Deckmyn and Subsequent Developments.  This 
article addresses copyrightable story elements, as well as outsider art beyond fan art, 
including street art as fan art19 – an expansion into other media in a non-internet direction. 
The core of the article is the examination of two cases: Deckmyn v. Vandersteen20 and 
Paramount Pictures Corp. v. Axanar Productions.21  
 
Deckmyn,22 a case from the European Court of Justice, takes a more restrictive approach to 
parody than does the leading U.S. parody case, Campbell v. Acuff-Rose Music.23    To 
American eyes, the hate speech in Deckmyn’s parody is unmistakably political and therefore 
protected by the First Amendment; to the European Court of Justice, it is sufficient reason to 

 
15 Schwabach, Reclaiming Copyright from the Outside In, supra note 3, at 18-21; Works, 
supra note 1, at 196-198. 
16 See G.K. CHESTERTON, VARIED TYPES 179 (Project Gutenberg ed., Dodd, Mead & 
Company 2004) (1905), available at 
http://infomotions.com/etexts/gutenberg/dirs/1/4/2/0/14203/14203.htm, and a relevant 
excerpt as Appendix I to Schwabach, Fan Fiction and Copyright, supra note 2, at 149; 
Works, supra note 1, at 157. 
17 Schwabach, Reclaiming Copyright from the Outside In, supra note 3, at 16-18; Works, 
supra note 1, at 194-196. 
18 AnnEllspethRaven & SonaBeanSidhe, At the Edge of Lasg'len, ch. 1, 
https://archiveofourown.org/works/7899862; see also Jay Castello, The Lord of the Rings 
Fanfic That’s 10 Times Longer Than the Original: What a 5-million-word labor of love can 
tell us about the art form as a whole, Slate, Feb. 9, 2022, 
https://slate.com/culture/2022/02/lord-of-the-rings-longest-fanfiction-tolkien.html (both last 
visited Aug. 14, 2022). 
19 Schwabach, Bringing the News from Ghent to Axanar, supra note 6, at 56-59; Works, 
supra note 1, at 286-287. 
20 Deckmyn v. Vandersteen, C-201/13, 2014 E.C.R. 27 (Judgment of the Court); discussed in 
Schwabach, Bringing the News from Ghent to Axanar, supra note 6, at 60-72; Works, supra 
note 1, at 288-294. 
21 Paramount Pictures Corp. v. Axanar Productions, Inc., 2016 WL 2967959 (C.D. Cal. 
2016); discussed in Schwabach, Bringing the News from Ghent to Axanar, supra note 6, at 
72-82; Works, supra note 1, at 294-298. 
22 The art in question in Deckmyn transforms the cover art of a Suske and Wiske bande 
dessinée (Willy Vandersteen, De Wilde Weldoener, Suske en Wiske No. 104 (Standaard 
Uitgeverij 1962)) into racist, xenophobic hate art. 
23 Campbell, 510 U.S. 569. 
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deny the work protection as a parody, widening the transatlantic fair use divide.  Axanar, 
meanwhile, is a case about a Star Trek fan film that, like Warner Brothers Entertainment v. 
RDR Books24 before it, calls into question the uneasy accommodation between the fandom 
and the content owner, while also further clarifying which story elements are copyrightable, 
and what limits the content owner can legally and practically set on their use. 
 
The most recent article, Fan Works and the Environmental Law of Copyright, takes a look at 
one possible new direction for fan fiction and copyright law: importing concepts from 
environmental law to treat creativity as a natural resource and allocate it more equitably.25 
 
Collectively, these works introduce the concept of fan works and then explore the two 
fundamental questions underlying the intersection of fan works and copyright law set forth 
above: First, the question of what, in addition to the text itself, is protected by copyright; and 
second, the legal and practical limitations, if any, on the copyright holder’s assertion of that 
right.  Finally, this summary considers the evolution of the treatment of fan works in 
copyright law over the span of the decade covered by the listed works, with special attention 
to the need for a shift in the distribution of power between rights holders and fans and the 
possible future evolution of this area. 
 

What are fan works? 
 
Fan works are works created by members of a fandom and based on the underlying work of 
which they are fans.   As used in this work, a “fan” is someone who enjoys works set in a 
particular world or about a particular character or set of characters.26  The fans of a particular 
world or set of characters are, in the aggregate, a “fandom.” A “fan work” is any work by a 
fan, or indeed by anyone other than the content owner(s), set in such a fictional world or 
using such pre-existing fictional characters.  Fan works may be fiction or nonfiction, and may 
be created in any medium.  Some fan works are commercially published; some are invited by 
the original author.  When such works are fictional, they are “fan fiction.” Fan fiction 
includes all fiction and related works created by fans, whether authorized or unauthorized by 
the author of or current right-holder in the original work.  The vast majority of fan works, 
however, are published non-commercially and online (or, in pre-Web days, in fanzines), 
without the express permission of the author or other rights holders, for an audience of fellow 
fans.  Fan fiction of this sort is “fanfic.” “Fanfic” is thus, in this discussion, a subset of “fan 
fiction,” which is in turn a subset of “fan works.” 
 
Fan works are nearly as old as fiction. The Aeneid is just Iliad fanfic, taking a breakout 
character with a devoted if niche fan base and giving him his own story; Trojan war fan 
works – re-imaginings of the Iliad, the Odyssey, and the six lost works – remain popular to 

 
24 Warner Brothers Entertainment v. RDR Books, 575 F.Supp.2d 513, 554 (S.D.N.Y. 2008); 
discussed in Schwabach, Fan Fiction and Copyright, supra note 2, at 126-131; Works, supra 
note 1, at 134-139. 
25 Schwabach, Fan Works and the Environmental Law of Copyright, supra note 7; Works, 
supra note 1. 
26 While the works submitted deal for the most part with fandoms based on fictional works, 
non-fiction also inspires fan works.  AO3, for example, hosts many fanfic stories about the 
members of the K-pop band BTS.  Fan works involving actual living people may involve 
many more issues than copyright, making it simpler to focus on works based in fiction. 
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this day.27 Nor have they ever been out of style for long; even the most probably candidate 
for first book ever published in the English language, the Recuyell of the Historye of Troye, 
could fairly be categorized as an anthology of Trojan War fanfic, re-envisioning the original 
in a French courtly romance style, and with some added characters.28 Had Virgil not made 
Homer more palatable to the Romans, the Iliad and Odyssey might have become as lost to us 
as the Telegony and all the rest. 
 
At the commercial level, the value of retelling old stories is well known.  The Disney empire 
was founded on retelling fairy tales, out of copyright at the time (although had today’s 
copyright terms applied then, the versions Disney used would not yet have been in the public 
domain.) It endlessly retells its own tales, and has now abandoned any concept of canon 
altogether: shows like Once Upon a Time and What If? are just classic-Disney and Marvel 
Cinematic Universe fan works, respectively, stamped with the imprimatur of corporate 
approval.29 
 
It is not Disney’s endless mining of the public domain and its own vast and continually 
growing realm of intellectual property that challenges the existing underlying assumptions of 
copyright law.  Rather, it is the non-commercial fan works, the outsider works that are 
subversive by their very existence.  These fan works can and do exist in all media.  Fan 
fiction – novels and short stories based on original works – are perhaps the best known, but 
nonfiction fan directories, databases, and encyclopedias are also common, as are fanart and 
fanvids, as well as somewhat tangential works like memes.  While in this century non-
commercial fan works are most commonly found online, they can be found on any number of 
real-world platforms as well, from printed newsletters to wall murals. 
 
The advent of the mass internet in the mid-1990s upended the world of copyright.  Suddenly, 
everyone could publish anything to everyone else in the world, at minimal cost – the only 
challenge was getting others to pay attention.  Copyright violations and possible violations 
that had long gone unnoticed were suddenly impossible to ignore because of their far greater 
scope.  And fan works provide an especially intriguing look at the complex relationship 
between content creators, copyright owners, and consumers. 
 
Fan works, even those that can be classified as derivative rather than transformative, involve 
some originality on the part of the fan author, and also the incorporation of someone else’s 
original – and often copyrighted – ideas.30  While under current law the underlying copyright 
issues (the first and fourth fair use factors31 aside) are the same regardless of whether the 
work is commercially or non-commercially published, one possible way to resolve at least 
some of the issues would be to treat the two classes of use differently, as is already done in 

 
27 See, e.g., Madeline Miller, Circe (New York: Little, Brown 2018); Dan Simmons, Ilium 
(New York: HarperCollins 2003); Pat Barker, The Silence of the Girls (London: Hamish 
Hamilton 2018). 
28 Recuyell of the Historye of Troye, William Caxton trans. 1464) (available online at the 
U.S. Library of Congress, https://www.loc.gov/resource/rbc0001.2004rosen1211/?sp=1. 
29 For further discussion of the problems this ownership of vast swathes of intellectual 
property territory may pose, see, e.g., Kathy Bowrey, Copyright, Creativity, Big Media and 
Cultural Value: Incorporating the Author (2020). 
30 On the inevitably intertextual nature of “original” works, see, e.g., Schwabach, Reclaiming 
Copyright from the Outside In, supra note 3, at 10-14; Works, supra note 1, at 192-194. 
31 17 U.S.C. sec. 107(1), 17 U.S.C. sec. 107(4). 
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trademark law.  This division has the advantage of being one that naturally arises when 
authors acquiesce in the creation of fan works: the right to profit from the work remains with 
the author.  While copyright law exists to regulate such situations, it is unclear and sometimes 
misunderstood by either fans or authors.  Fans routinely include disclaimers with their fan 
works, stating that they are not the owners of the underlying characters or works; while they 
may believe such a disclaimer renders an otherwise infringing work noninfringing, they are 
incorrect.  On the other side of the table are authors, some of whom refuse to “allow” fan 
works based on their works and proclaim that any unauthorized fan works will infringe on 
their copyright.  This is equally inaccurate; if the fan work would otherwise be protected as 
fair use, the lack of authorial permission will not make the use less fair.32 The point of fair 
use, after all, is to provide protection for certain uses that are made without the consent of the 
copyright holder. 
 

Is the underlying work, in which copyright protection is claimed, protected by copyright law?  
 
In the case of the entire work, this is usually a fairly simple question to answer – simple in 
the sense that there is a definite answer, although finding it may require tedious calculations 
based on date and place of original publication, and on the type of work and type of 
authorship.  With fan works, though, what is more often at issue is not the copyright in the 
entire work, but the copyright in an element of the work, most often one or more of the 
characters. This requires an examination of the until-recently arcane field of copyright in 
fictional characters. 
 
Copyright protects “original works of authorship fixed in any tangible medium of 
expression” including the literary, dramatic, graphic, and audiovisual works upon which so 
much fanfic is based.33 Elements of the work that are not original, however, are not protected, 
nor is “any idea, procedure, process, system, method of operation, concept, principle, or 
discovery” incorporated therein. 34 Even those elements that are protected are protected only 
for a limited time; many still-popular works can be used in fanfic without raising copyright 
concerns because the copyrights have expired. Jane Austen and Shakespeare fanfic abounds; 
as of the end of February 2022 there were over five thousand Jane Austen fanfics and over 
fourteen thousand Shakespeare fanfics on AO3.35 
 
 

Copyright in characters 
 
Can fictional character be protected by copyright independently of the work in which they 
appear?  Authors and fans alike often assume that all fictional characters are protected, but 
the reality is less straightforward.   A fan work may infringe copyright if it is wholly original, 

 
32 See Schwabach, “Legal Issues in Online Fanfiction, supra note 5, in Works, supra note 1, 
at 274-275. 
33 17 U.S.C. sec. 102. 
34 17 U.S.C. sec. 102. 
35 Archive of our Own, https://archiveofourown.org, Search Results: Jane Austen: 5516 
found; William Shakespeare: 14728 found (searches performed Feb. 26, 2022).  One of the 
latter had an interesting enough title that I stopped (in the middle of writing this footnote) to 
read it: Mr. Prophet, William Shakespeare’s Dracula, Apr. 22, 2017, 
https://archiveofourown.org/works/10699446 (last visited Feb. 26, 2022). 
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aside from the appearance of a copyrighted character.  For example, Warner Brothers, owner 
of the copyright for the Harry Potter movies, has brought actions to suppress commercial 
publication of Harry Potter works set in other countries, and even adaptations of the work to 
other cultures with new, if similar, characters.36  As noted above, content owners are often as 
confused as fans on this issue; lack of clarity in the law is partly to blame.  It is to be hoped 
that research of the sort this dissertation represents will help to increase clarity and reduce 
confusion.  
 
Pictorial representations of characters – cartoon characters, for example – are protected.37   
This seems straightforward: To copy the character in another pictorial work necessarily 
requires a fairly close copy of the original artwork.  (As in other situations, this does not 
automatically mean that all such copies are infringing; fair use still applies.)   
 
The law on copyright in fictional characters created primarily through text rather than 
artwork is not so clear, although recent events may have tilted the balance in favor of content 
owners.   In the U.S., courts have applied two tests to determine whether a character 
described in text is protected.  The first, and more widely applied, protects characters that are 
"sufficiently delineated" independently of the works in which they appear.38 The second, 
applied (albeit not consistently) in the Ninth Circuit, asks whether the character “constitutes 
the story being told.”39 
 
The description of a character in prose leaves much to the imagination, even when the 
description is detailed. Readers of unillustrated fiction complete the work in their minds; the 
reader of a comic book or the viewer of a movie is somewhat more passive, although still not 
entirely so. Reading fiction involves the brain in ways that movies and television do not.40 
 
This difference provides an underlying philosophical justification for treating copyright in 
textually created characters differently: To a greater degree, those characters are the product 
not purely of the author’s imagination but of a joint effort of imagination on the part of the 
author and the reader.  By helping to create the character, the reader of a novel gains a greater 

 
36 See Rowling v. Uitgeverij Byblos BV, 2003 WL 21729296, [2003] E.C.D.R. 23 (RB 
[Amsterdam] Arrondissementrechtbank, Apr. 3, 2003); affirmed, 2003 WL 23192402, [2004] 
E.C.D.R. 7 (Hof [Amsterdam], Nov. 6, 2003).  The works in question, the Tanya Grotter 
books, are discussed in Schwabach, Fan Fiction and Copyright, supra note 2, at 119-122; 
Works, supra note 1, at 127-130.  Harry Potter spin-offs in India and China are discussed at 
123-126 (Works 131-134). 
37 See Walt Disney Productions v. Air Pirates, 581 F.2d 751 (9th Cir. 1978), discussed in 
Schwabach, Fan Fiction and Copyright, supra note 2, at 33-59 passim; Works, supra note 1, 
at 41-67. 
38 Nichols v. Universal Pictures Corporation, 45 F.2d 119 (2d Cir. 1930), cert. denied, 282 
U.S. 902 (1931). 
39 Warner Bros. Pictures v. Columbia Broadcasting Sys., 216 F.2d 945, 948 (9th Cir. 1954), 
cert. denied, 348 U.S. 971 (1955).  A recent Ninth Circuit decision applies all three tests: The 
Air Pirates test for graphically-depicted characters, the “sufficiently delineated” test, and the 
“story being told” test. Daniels v. Walt Disney Co., 958 F.3d 767, 771-774 (9th Cir. 2020). 
40 See, e.g., Annie Murphy Paul, Your Brain on Fiction, N.Y. Times, Mar. 17, 2012, available 
at https://www.nytimes.com/2012/03/18/opinion/sunday/the-neuroscience-of-your-brain-on-
fiction.html (last visited Aug. 26, 2022). 
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stake in the character; perhaps the different degrees of copyright protection extended to 
purely textual characters and to graphically represented characters reflect that stake. 
 
Non-character story elements, like characters, can be protected by copyright, although the 
law in this area is less clearly developed.41  Authors of fan works may incorporate not only 
characters from the underlying works, but also these non-character story elements.  
Sometimes, in fact, these elements are all that ties the fanfic to the underlying work.  
Consider fictional spaceships: The Rocinante, the Benatar, the Jupiter 2, and the Millennium 
Falcon are all essential to their stories – The Expanse, the Marvel Cinematic Universe, Lost 
in Space (in its various iterations), and the Star Wars universe, respectively.  All have 
appeared in multiple media, and in fan works.  The most famous fictional spaceship of all 
(assuming, arguendo, that the TARDIS is not a spaceship but a space-and-time machine) is 
visually synonymous with its entire fictional universe: An image of the USS Enterprise, in 
any of its incarnations, instantly evokes the Star Trek universe. A Star Trek fanfic is still 
identifiable as such without Kirk (whether played by William Shatner or by Chris Pine) or 
Spock or McCoy, or Picard or Riker or Worf, if it includes the Enterprise.  The Enterprise 
may be more memorable, and more evocative of the fictional universe from which it springs, 
than any of the human or alien characters in that universe. 
 
As a result, visual representations of the Enterprise can be protected by trademark.  The ship, 
even in silhouette, is capable of identifying a Star Trek show, movie, novel, or comic book as 
distinct from other works.42  Even the registry number NCC-1701 is probably capable of 
doing so. But the question of whether and how the Enterprise is protected by copyright is 
more difficult.43  
 
The Enterprise may be protected as a “character,” although it has no volition or 
consciousness.44   The Central District of California, a court within the Ninth Circuit, has 
protected the equally distinctive Batmobile45 and the Ninth Circuit has seriously considered a 
claim of character copyright in a car named Eleanor appearing in the original and remake 
versions of the movie Gone in Sixty Seconds.46 And if Eleanor47 can be a character, then the 
Enterprise must surely be.48 In fact, it may even constitute the story being told; as the 
opening narration of both the original series and The Next Generation say, “these are the 

 
41 See Schwabach, Fan Fiction and Copyright, supra note 2, at 58-59; Works, supra note 1, at 
66-67. 
42 See Lanham Trademark Act, 15 U.S.C. sec. 1127. 
43 In Paramount Pictures Corp. v. Axanar Productions, Inc., 2016 WL 2967959, the court 
accepted for the purpose of a motion to dismiss that Paramount notified Axanar of the 
copyright in the Enterprise, but as the only question on a motion to dismiss is the sufficiency 
of the complaint, and the parties later settled, the merits of the question were never reached. 
44 The Enterprise computer is not sentient; it is simply a computer, with a vast database and a 
voice interface. 
45 DC Comics v. Towle, 989 F. Supp. 2d 948 (C.D. Cal. 2013). 
46 Halicki Films, LLC v. Sanderson Sales and Marketing, 547 F.3d 1213 (9th Cir. 2008). The 
original 1974 film was made by independent filmmaker H.B. Halicki.  After Halicki was 
killed in an accident during the filming of a sequel, his widow worked with filmmaker Jerry 
Bruckheimer and Disney’s Touchstone Pictures on the 2000 remake.  
47 A Shelby Mustang; it may be worth noting that Carroll Shelby is a party to Halicki. 
48 Eleanor is merely a car, without voice or consciousness; she is not a character who happens 
to be a car, like Lightning McQueen.  
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voyages of the starship Enterprise.” And the Enterprise, if considered as a character, has 
surely appeared in more episodes, novels, movies, comics, and other media than has any 
other character in the Star Trek universe. 
 
Protecting Eleanor, or even the Enterprise, as a character brings risks.  The legal definition of 
“character” may expand until it loses all connection with the literary definition.  Content 
owners may seek to classify every fictional creation in a work – cities, planets, units of 
currency – as “characters.” The good news here is that Eleanor may represent the lower limit 
of characterhood.49 The alternative – allowing broad copyright protection for all sorts of story 
elements – could be even riskier, allowing content owners to claim copyright in minor story 
elements with a less rigorous standard than any of the three (graphic depiction, sufficiently 
delineated, or story being told) potentially applied to Eleanor by the Halicki court.  Opening 
the door to broad protection of non-character story elements – say, James Bond’s Walther 
PPK – runs the risk of taking too many potential background details out of the public domain.  
The Walther PPK is a commercial product manufactured by someone other than either Ian 
Fleming or Albert Broccoli, much as Eleanor is a commercial product manufactured by 
someone other than H.B. Halicki or Jerry Bruckheimer.  However, its narrative role is too 
limited for copyright protection as a character; it is not a character in the Bond novels or 
films.  For now, at least, it remains unprotected.  
 

If the original work, character, or other element is protected by copyright, what leeway do 
fans have to create content based on those works or using those characters? 
 
Many, even most, fan uses will not be infringing.  While derivative uses can only be made 
with the permission of the copyright holder,50 works that are transformative, including those 
protected by the rights of parody and fair use, are not derivative.51 
 
Copyright protects the text – that is, the expression – of a work of fiction, and, as we have 
seen, may protect characters and other story elements within the work.  Fanfic rarely 
infringes by direct copying of the entire work or a substantial portion of it; the goal of fanfic 
is to tell new stories, not repeat old ones. When done well, fanfic takes familiar story 
elements – enough, in the words of Justice Souter in Campbell, “to ‘conjure up’ at least 
enough of that original to make the object of its critical wit recognizable”52 – and creates a 
new story.  Doing so may nonetheless violate the copyright in the original work if the new 
work is a derivative (rather than transformative) work, because the copyright owner has the 
sole right to control the making and distribution of derivative works. 53  But uses that might 
seem infringing, even if they incorporate protected characters or are otherwise derivative, 
may be protected as fair use, as parody, or if the use is otherwise sufficiently transformative. 
 

 
49 Freddy Krueger’s glove, from the Nightmare on Elm Street series of films, has been found 
to have a sort of ancillary character protection, as a “component part of the character which 
significantly aids in identifying the character.” See New Line Cinema Corp. v. Easter 
Unlimited Inc., 17 U.S.P.Q. 2d 1631, 1633 (E.D.N.Y. 1989) (citing Dallas Cowboys 
Cheerleaders, Inc. v. Pussycat Cinema, Ltd., 604 F.2d 200, 204 (2d Cir. 1979)). 
50 17 U.S.C. sec. 106(2). 
51 See generally Campbell, 510 U.S. 569 (1994). 
52 Campbell, 510 U.S. at 588. 
53 17 U.S.C. § 106(2). 
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The spectrum between derivative and transformative works 
 
In a literary sense, fan works are necessarily derivative; it cannot function otherwise.  To say 
that, however, is to ignore the fact that all, or nearly all, literature is to a greater or lesser 
extent derivative: “the Cauldron of Story[] has always been boiling, and to it have continually 
been added new bits…”54 For copyright purposes, all of these stories exist somewhere on the 
spectrum between wholesale incorporation of another story’s plot and characters at one end 
and, on the other end, a passing reference to another story. Somewhere along this spectrum 
lies the point at which derivative uses shade into transformative uses or, to put it another way, 
the point at which transformativeness outweighs derivativeness. 
 
Locating that point is the hard part.  The US Copyright Act provides only limited guidance: 
 

A “derivative work” is a work based upon one or more preexisting works, such as a 
translation, musical arrangement, dramatization, fictionalization, motion picture 
version, sound recording, art reproduction, abridgment, condensation, or any other 
form in which a work may be recast, transformed, or adapted. A work consisting of 
editorial revisions, annotations, elaborations, or other modifications which, as a 
whole, represent an original work of authorship, is a “derivative work.”55 

 
Especially confusing is the Act’s use of “transformed,” as transformativeness is the quality 
that can save an otherwise derivative work from infringing. 
 

 
Transformative use & fair use 

 
The other end of the spectrum – transformativeness – is not defined in the Act itself; U.S. 
copyright law’s modern understanding of it originates from Campbell v. Acuff-Rose Music.56  
Campbell involved a song parody, the vulgarity of which mocked the hypocrisy of the 
original.  The Court recognized that a parody necessarily had to include enough of the 
original to allow the audience to recognize what was being parodied. 57 

 
54 J.R.R. TOLKIEN, Tree and Leaf, in THE TOLKIEN READER 26 (1966). Like all of us, even 
Tolkien had blind spots, and he was not always aware of how this applied to his own works 
of fiction: Of his One Ring and Der Ring des Nibelungen, Tolkien said “Both rings were 
round, and there the resemblance ceased.” Alex Ross, The Ring and the Rings: Wagner v. 
Tolkien, THE NEW YORKER, Dec. 22, 2003, 
http://www.newyorker.com/archive/2003/12/22/031222crat_atlarge?currentPage=1. See also 
the discussion of Romeo and Juliet in, Schwabach, Reclaiming Copyright from the Outside 
In, supra note 3, at 10-14; Works, supra note 1, at 192-194. 
55 17 U.S.C. § 101.  See also generally, e.g., M.H. Segan Ltd. Partnership v. Hasbro, Inc., 924 
F. Supp. 512 (S.D.N.Y. 1996); Moore Pub., Inc. v. Big Sky Marketing, Inc., 756 F. Supp. 
1371 (D. Idaho 1990); Pickett v. Prince, 207 F.3d 402 (7th Cir. 2000); Radji v. Khakbaz, 607 
F. Supp. 1296 (D.D.C. 1985) (copyright owner has exclusive right to make or authorize 
translation).  But see Jaime E. Muscar, A Winner is Who? Fair Use and the Online 
Distribution of Manga and Video Game Fan Translations, 9 VAND. J. ENT. & TECH. L. 223 
(2006) (arguing that in some cases – specifically fan translations of video games – a 
translation may be fair use). 
56 Campbell, 510 U.S. 569 (1994). 
57 See Campbell, 510 U.S. at 588; see also supra note 52 and accompanying text. 
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A parody, the Court concluded in Campbell, is a transformative work: “Suffice it to say now 
that parody has an obvious claim to transformative value.” 58 The lack of any clear distinction 
between parody and other types of transformative works, plus the Campbell court’s 
explanation that parodies need not be funny in order to be protected as parodies, provides the 
foundation for the argument that all transformative uses are not only not derivative, but are 
also protected both as fair use and by the First Amendment.  In the Court’s words: 
 

The threshold question when fair use is raised in defense of parody is whether a 
parodic character may reasonably be perceived. Whether, going beyond that, parody 
is in good taste or bad does not and should not matter to fair use. As Justice Holmes 
explained, “[i]t would be a dangerous undertaking for persons trained only to the law 
to constitute themselves final judges of the worth of [[a work], outside of the 
narrowest and most obvious limits. At the one extreme some works of genius would 
be sure to miss appreciation. Their very novelty would make them repulsive until the 
public had learned the new language in which their author spoke.”59 

 
Quoting Yankee Publishing, the Campbell court then pointed out that “First Amendment 
protections do not apply only to those who speak clearly, whose jokes are funny, and whose 
parodies succeed.”60 
 
In order to appreciate the effect of Campbell on the doctrine of transformativeness in U.S. 
copyright law, it is first necessary to look at the federal fair use statute, 17 U.S.C. section 
107: 

 
Notwithstanding the provisions of sections 106 and 106A, the fair use of a 
copyrighted work, including such use by reproduction in copies or phonorecords or by 
any other means specified by that section, for purposes such as criticism, comment, 
news reporting, teaching (including multiple copies for classroom use), scholarship, 
or research, is not an infringement of copyright. In determining whether the use made 
of a work in any particular case is a fair use the factors to be considered shall 
include— 

(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 
(4) the effect of the use upon the potential market for or value of the 
copyrighted work. 

The fact that a work is unpublished shall not itself bar a finding of fair use if such 
finding is made upon consideration of all the above factors.61 

 

 
58 Campbell, 510 U.S. at 579. 
59 Campbell, 510 U.S. at 582-83 (1994); The quote from Justice Holmes is from Bleistein v. 
Donaldson Lithographing Co., 188 U.S. 239, 251 (1903). 
60 Campbell, 510 U.S. at 583, quoting Yankee Publishing Inc. v. News America Publishing, 
Inc., 809 F.Supp. 267, 280 (S.D.N.Y. 1992). 
61 17 U.S.C. sec. 107. 
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Under Campbell, the question of transformativeness is synonymous with, or perhaps becomes 
the test for, whether the work is a “parody.” It strikes at the first of the four Section 107 
factors: 
 

The first factor in a fair use enquiry is “the purpose and character of the use, including 
whether such use is of a commercial nature or is for nonprofit educational purposes.” 
§ 107(1). . . . The central purpose of this investigation is to see, in Justice Story's 
words, whether the new work merely “supersede[s] the objects” of the original 
creation, or instead adds something new, with a further purpose or different character, 
altering the first with new expression, meaning, or message; it asks, in other words, 
whether and to what extent the new work is “transformative.” Although such 
transformative use is not absolutely necessary for a finding of fair use, the goal of 
copyright, to promote science and the arts, is generally furthered by the creation of 
transformative works. Such works thus lie at the heart of the fair use doctrine's 
guarantee of breathing space within the confines of copyright, and the more 
transformative the new work, the less will be the significance of other factors, like 
commercialism, that may weigh against a finding of fair use.62 
 

In the alternative, even if it is overstating Campbell to say that transformativeness is now 
synonymous with parody, it at least tilts the first Section 107 factor (“purpose and character 
of the use”) in favor of those works that are transformative.63 The Campbell court seems to be 

 
62 Campbell, 510 U.S. at 578-79. 
63 The several difficulties inherent in Campbell’s treatment of transformativeness and parody 
have been addressed elsewhere.  A complete listing is not possible here, but see, e.g., Joseph 
Beck, Flexibility in Parody of Copyrighted Material, 10 MEDIA L. & POL'Y 3 (2002); 
Christopher J. Brown, A Parody of a Distinction: The Ninth Circuit's Conflicted 
Differentiation between Parody and Satire, 20 SANTA CLARA COMPUTER & HIGH TECH. L.J. 
721 (2004); Victoria Cuartero et al., Parody, Satire, and Jokes, 32-Fall Ent. & Sports Law. 
66 (2015), Frank Houston, The Transformation Test: Artistic Expression, Fair Use, and the 
Derivative Right, 6 F.I.U. L. REV. 123 (2010); Lisan Hung, The Supreme Court Holds That 
Parody May Be A Fair Use Under Section 107 Of The 1976 Copyright Act, Campbell v. 
Acuff-Rose Music, Inc., 114 S. Ct. 1164 (1994), 10 SANTA CLARA COMPUTER & HIGH TECH. 
L.J. (1994); Amy Lai, Copyright Law and Its Parody Defense: Multiple Legal Perspectives, 4 
NYU J. Intell. Prop. & Ent. L. 311 (2015); Christopher M. Newman, Transformation in 
Property and Copyright, 56 VILL. L. REV. 251 (2011); Yoshimi M. Pelc, Achieving the 
Copyright Equilibrium: How Fair Use Law Can Protect Japanese Parody And Dojinshi, 23 
Sw. J. Int'l L. 397 1 (2017); Mark Sableman, Artistic Expression Today: Can Artists use the 
Language of our Culture?, 52 ST. LOUIS U. L.J. 187 (2007); Jessica N. Schneider, Parody 
and the Fair Use Defense: The Best Way To Practice Safe Sex With All Your Favorite 
Characters, 81 Brook. L. Rev. 1777 (2016); Silverman, supra note 14; Sean Stolper & 
Joseph C. Crane, Jr., Parody in an Era of Online Programming, 11 TEX. REV. ENT. & SPORTS 
L. 81 (2009); Elizabeth Troup Timkovich, The New Significance of the Four Fair Use 
Factors as Applied to Parody: Interpreting the Court's Analysis in Campbell v. Acuff-Rose 
Music, Inc., 5 TUL. J. TECH. & INTELL. PROP. 61 (2003); Roger L. Zissu, Expanding Fair 
Use: The Trouble with Parody, the Case for Satire, 64 J. Copyright Soc'y U.S.A. 165 (2017).  
I have addressed these and other issues relating to transformativeness, derivativeness, and 
originality at Schwabach, Fan Fiction and Copyright, supra note 2, at 64-71, “Fan Works and 
the Law,” supra note 4, at 418-23, and “Legal Issues in Online Fan Fiction,” supra note 5, at 
16-19; Works, supra note 1, at 72-79, 233-238, and 271-274, respectively. 
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saying that while not all fair use is transformative, all transformative use is fair use. The more 
transformative the use, the more heavily the first factor weighs in the transformative user's 
favor.  
 
A copying of the entire work is unlikely to be protected as fair use and is certainly not parody 
or otherwise transformative; however, full-text copying would also defeat the purpose of 
fanfic, so it is as unlikely to arise in fanfic as to be protected, although copying a different 
work and passing it off as fanfic has happened on occasion.64 At the other extreme, uses of a 
small part of another work are less derivative and more transformative.  An image macro 
meme showing Saruman saying to Gandalf “Your love for the halfling’s leaf has clearly 
slowed your mind,” with Gandalf responding “Yeah? Well, you know, that’s just, like, uh… 
your opinion, man”65 is unlikely to infringe on either the Lord of the Rings trilogy or The Big 
Lebowski; it uses a line from each to play into the memetic construction of Stoner Gandalf for 
humorous effect. 
 
Even in a commercial work such uses, especially as a shout-out, are in all likelihood fair use.  
Lin-Manuel Miranda’s Hamilton is filled with such shoutouts, especially to hip-hop classics 
and to musicals of the past, including The Pirates of Penzance and South Pacific.66 In one 
such moment, Thomas Jefferson, after defeating the titular character in Cabinet Battle #1, 
declares “It’s such a blunder, sometimes it makes me wonder/Why I even bring the thunder.” 
Anyone of a certain age will instantly be reminded of Grandmaster Flash’s 1982 classic “The 
Message”: “It's like a jungle sometimes, it makes me wonder/How I keep from going under.” 
 
A quick look at the four fair use factors shows that all but the second of them (nature of the 
copyrighted work) weigh in favor of the maker of the Gandalf/Lebowski meme, while both 
the first and second (purpose and character of the use, as well as nature of the copyrighted 
work) weigh against Miranda.  Nonetheless, both are fair uses. Regarding the first factor, the 
memer’s use is not commercial, although it is also not for nonprofit educational use; it’s just 
for a throwaway joke. Miranda’s use is commercial, and therefore this factor weighs against 
fair use.  With regard to the second, all of the works borrowed from – a song, a novel, a 
movie – are traditional subjects of copyright accorded the highest level of protection.  But the 
third and fourth factors are almost certainly dispositive in both cases.  The third (amount and 
substantiality of the portion used) weighs in the favor of both the memer and Miranda; only 
one sentence is borrowed from each of the three much longer original works.  And the fourth 
(effect on the potential market for the original), which is considered by some to be the most 
important factor, weighs in their favors as well: The meme is unlikely to have any effect on 
the market for either of the works to which it refers, other than helping to build and maintain 
a continuing sense of fondness for the original works among the fandom.  The shout-out in 
Hamilton may lead to increased downloads of the song on Spotify, YouTube, and other 
platforms, benefiting rather than harming the market for the original.  

 
64 See Narisa Bandali, I Wrote This, I Swear: Protecting the “Copyright” of Fanfiction 
Writers from the Thievery of Other Fanfiction Writers, 101 J. Pat. & Trademark Off. Soc'y 
274 (2019); a dispute of this nature is also briefly discussed in Kate Romanenkova, The 
Fandom Problem: A Precarious Intersection of Fanfiction and Copyright, 18 Intell. Prop. L. 
Bull. 183 (2014). 
65 Posted by CyberJackalope, May 9, 2020, https://imgur.com/gallery/9icIutt (last visited Feb. 
26, 2020). 
66 William S. Gilbert & Arthur Sullivan, The Pirates of Penzance; or, The Slave of Duty 
(1879); Richard Rodgers & Oscar Hammerstein II, South Pacific (1949). 
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True fan works, though, make considerably more use of the source material.  A copyrighted 
work casts a shadow over future creative efforts; in the darkest area of shadow, the umbra, 
the only works that can be made are those made by or authorized by the copyright holder.67  
Outside the cone of shadow, there is no infringement, but also no fan work; casual mentions 
of the Hamilton sort do not make a fanfic.  This umbra, this cone of shadow, is larger for a 
creative work than for one, such as a computer program, that is more functional in nature.  As 
the court in Google LLC v. Oracle America pointed out, “copyright's protection may be 
stronger where the copyrighted material ... serves an artistic rather than a utilitarian function.” 

68 The Second Circuit later relied on these words, in Andy Warhol Foundation for the Visual 
Arts v. Goldsmith, to establish “that determinations of fair use are highly contextual and fact 
specific, and are not easily reduced to rigid rules.”69 The works on which fanfic is based will 
be those that cast a larger shadow, and even so nearly all fanfic will lie within the cone of 
shadow but outside the umbra: the penumbra, growing steadily more transformative as one 
moves away from the umbra. 
 

Evolution of the treatment of fan works in copyright law 
 
When I began writing in this area in 200970 (following some purely fannish works about 
Harry Potter beginning in 200571), fan work had begun to excite scholarly interest, seen in the 
pioneering work of Rebecca Tushnet,72 Sonia Katyal,73 and others.74 However, litigation, let 

 
67 See Schwabach, Fan Works and the Environmental Law of Copyright, supra note 7; 
Works, supra note 1, at 315. 
68 Google LLC v. Oracle America, Inc., 141 S.Ct. 1183, 1197 (2021), on remand as Oracle 
America, Inc. v. Google LLC, 847 Fed. Appx. 931 (Memorandum decision).   
69 Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 51 (2d Cir. 2021); 
cert. granted, 142 S. Ct. 1412 (2022). The case has already been argued before the Supreme 
Court; the forthcoming decision should provide additional clarity as to the border between 
derivativeness and transformativeness.  
70 Aaron Schwabach, The Harry Potter Lexicon and the World of Fandom: Fan Fiction, 
Outsider Works, and Copyright, 73 U. Pitt. L. Rev. 387 (2009), reprinted in Entertainment, 
Publishing and the Arts Handbook (Karen Tripp ed., Thomson Reuters 2010). 
71 Harry Potter and the Law, 12 Texas Wesleyan L. Rev. 427 (2005) (with Jeff Thomas [lead 
author] et al.); Aaron Schwabach, Harry Potter and the Unforgivable Curses: Norm-
formation, Inconsistency, and the Rule of Law in the Wizarding World, 11 Roger Williams U. 
L. Rev. 309 (2006), reprinted in The Lawyer Chronicle, Nov. 7, 2011; Aaron Schwabach, 
“Harry Potter and the Unforgivable Curses,” in The Law & Harry Potter 67 (Jeffrey Thomas 
and Franklin Snyder eds.; Carolina Academic Press 2010). 
72 Rebecca Tushnet, Legal Fictions: Copyright, Fan Fiction, and a New Common Law, 17 
Loy. L.A. Ent. L. Rev. 651 (1997); Rebecca Tushnet, My Fair Ladies: Sex, Gender, and Fair 
Use in Copyright, 15 Am. U. J. Gender Soc. Pol’y & L. 273 (2007). 
73 Sonia Katyal, Performance, Property, and the Slashing of Gender in Fan Fiction, 14 Am. 
U. J. Gender Soc. Pol’y & L. 461 (2006). 
74 See, e.g., Meredith McCardle, Fan Fiction, Fandom, and Fanfare: What’s All the Fuss?, 9 
B.U. J. Sci. & Tech. L. 433 (2003); Mollie E. Nolan, Search for Original Expression: Fan 
Fiction and the Fair Use Deference, 30 S. Ill. U. L.J. 533, 549-50, 562 (2006); Christina Z. 
Ranon, Honor Among Thieves: Copyright Infringement in Internet Fandom, 8 Vand. J. Ent. 
& Tech. L. 421, 447-48 (2006); Aaron Schwabach, The Harry Potter Lexicon and the World 
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alone reported judicial decisions, involving fan works was quite rare.  When author JK 
Rowling brought suit against the author of the Harry Potter Lexicon fan site, in Warner 
Brothers Entertainment v. RDR Books,75 the genteel accommodation between authors and 
fans was broken – not for the first time, but perhaps more publicly than ever before: the 
(arguably) most famous living author of the time slugged it out in court with one of her Big 
Name Fans, who was reportedly reduced to tears in the courtroom.  Authors had quarreled 
with fans before, often, but rarely in court, and never with such publicity.  But while Warner 
Brothers Entertainment v. RDR Books sent a shock of unease through the world of fandom, it 
also provided much-needed guidance on what was and was not copyright-infringing fan 
activity.  It transformed the largely theoretical area of the copyright consequences of fan 
works into one with immediate practical application, leading to an increase in scholarly 
writing in the area.76 
 
This in turn was followed by, although not necessarily causally related to, additional 
litigation around fannish activities, including Axanar77 and the Batmobile case,78 as well as 
litigation in the fandom-adjacent area of commercially published unauthorized sequels79 and 

 
of Fandom: Fan Fiction, Outsider Works, and Copyright, 73 U. Pitt. L. Rev. 387 (2009); 
Leanne Stendell, Fanfic and Fan Fact: How Current Copyright Law Ignores the Reality of 
Copyright Owner and Consumer Interests in Fan Fiction, 58 Southern Methodist U. L. Rev. 
1551, 1581 (2005); Rebecca Tushnet, Payment in Credit: Copyright Law and Subcultural 
Creativity, 70 Law & Contemp. Probs. 135 (2007). 
75 Warner Brothers Entertainment v. RDR Books, 575 F.Supp.2d 513, 554 (S.D.N.Y. 2008), 
discussed in Schwabach, Fan Fiction and Copyright, supra note 2, at 126-131; Works, supra 
note 1, at 134-139. 
76 There are far too many excellent works to list here, but in addition to the works cited 
elsewhere in this article, see, e.g., Jane M. Becker, Stories Around the Digital Campfire: Fan 
Fiction and Copyright Law in the Age of the Internet, 14 Conn. Pub. Int. L.J. 133 (2015); 
Anupam Chander & Madhavi Sunder, Dancing on the Grave of Copyright? 18 Duke L. & 
Tech. Rev. 143 (2019); Brittany Johnson, Long Live and Prosper: How the Persistent and 
Increasing Popularity of Fan Fiction Requires a New Solution in Copyright Law, 100 Minn. 
L. Rev. 1645 (2016); Pamela Kalinowski, The Fairest of Them All: The Creative Interests of 
Female Fan Fiction Writers and the Fair Use Doctrine, 20 Wm. & Mary J. Women & L. 655 
(2014); Jacqueline D. Lipton, Copyright’s Twilight Zone: Digital Copyright Lessons from the 
Vampire Blogosphere, 70 Md. L. Rev. 1 (2010); Jyme Mariani, Lights! Camera! 
Infringement? Exploring the Boundaries of Whether Fan Films Violate Copyrights, 8 Akron 
Intell. Prop. J. 117 (2015); Viktor Mayer-Schönberger & Lena Wong, Fan or Foe? Fan 
Fiction, Authorship, and the Fight for Control, 54 IDEA 1 (2014); Patrick McKay, Culture of 
the Future: Adapting Copyright Law to Accommodate Fan-Made Derivative Works in the 
Twenty-First Century, 24 Regent U. L. Rev. 117 (2011); Samantha S. Peaslee, Is There a 
Place for Us? Protecting Fan Fiction in the United States and Japan, 43 Denv. J. Int'l L. & 
Pol'y 199 (2015); Anna Stolley Persky, Spinning the Fans, 101 A.B.A. J. 17 (2015); 
Romanenkova, supra note 64. 
77 Paramount Pictures Corp. v. Axanar Productions, Inc., 2016 WL 2967959, supra note 21, 
discussed in Schwabach, Bringing the News from Ghent to Axanar, supra note 6, at 72-82; 
Works, supra note 1, at 294-298. 
78 DC Comics v. Towle, 989 F. Supp. 2d 948 (C.D. Cal. 2013). 
79 Salinger v. Colting, 607 F.3d 68 (2nd Cir. 2010) (unauthorized sequel to J.D. Salinger, 
Catcher in the Rye). 
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illustrated children’s book versions of well-known novels.80 (Admittedly the replica 
Batmobile in the Batmobile case was made for sale, but it seems unlikely that anyone not 
already a hardcore fan drives around in a replica Batmobile.) The Lexicon, Axanar, and 
Batmobile cases have clarified the law relating to fan works; what seems particularly evident 
from these three cases is that commercial or quasi-commercial uses are less likely to be 
tolerated than are purely fannish ones. 
 

The rights to be balanced 
 
U.S. copyright law focuses almost entirely on economic rights, to the exclusion of moral 
rights.81 Authors are granted, in accordance with the U.S. Constitution’s Patent & Copyright 
Clause, “for limited times… the exclusive right to their respective writings” in order “[t]o 
promote the progress of science and useful arts.”82 The Patent & Copyright Clause balances 
the economic rights of the author against those of the public, by granting the author a time-
limited monopoly of reproduction of the work; the Copyright Act has clarified that this 
includes the preparation of derivative works.  During the period of the monopoly – that is, the 
term of copyright – the author of a work of fiction can receive money for copies, or the right 
to make copies, of the work; consumers pay this money in exchange for the right to enjoy the 
work. 
 
An extremely narrow view of copyright would be that the consumer’s right of enjoyment 
extends to no more than reading what is between the covers of a novel or watching what is 
between the first and last frame of a motion picture.  Almost all consumers would view their 
right as including the right to discuss and appreciate, and perhaps critique, the work with their 
family, friends, coworkers, or total strangers, perhaps in a group of fellow fans – a fandom.  
And many or most would agree that this discussion, appreciation, and critiquing would 
inevitably include the copying of some elements of the work: famous lines from a movie, fan 
art of characters, a spoof of a scene from a novel. 
 
When content owners object to fan works, they do so for one of two reasons: economic 
reasons and, for want of a better word, emotional reasons – that is, moral rights claims. U.S. 
law protects the content owners’ economic rights, up to a somewhat nebulous point; it does 
not protect moral rights.83  Because copyright is a positive right, which must be affirmatively 
created by the state, and because U.S. law includes essentially no recognition of moral rights, 
those rights are not granted to the author and are therefore retained by the public. 
 

 
80 Penguin Random House LLC v. Colting, 270 F.Supp.3d 736 (S.D.N.Y. 2017) (illustrated 
children’s versions of Truman Capote’s Breakfast at Tiffany's; Ernest Hemingway’s The Old 
Man and the Sea; Jack Kerouac’s On the Road; and Arthur C. Clarke’s 2001: A Space 
Odyssey). The defendant, Swedish author Fredrik Colting, is the same as in Salinger v. 
Colting, supra note 79. 
81 The sole statutory exception in U.S. law is the Visual Artists’ Rights Act, 17 U.S.C. sec. 
106A. 
82 U.S. Const. Art. I, sec, 8, cl. 8. 
83 The sole exception, the Visual Artists’ Rights Act, 17 U.S.C. sec. 106A, is unlikely to be 
relevant to most fan works. 
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Authors like Larry Niven (who objected to slash fanfic based on his works)84 and the 
Vandersteen family (who objected to the use of a Suske and Wiske cover to promote racist 
hate speech) are both making moral rights arguments.  Neither has been harmed 
economically by the secondary user; rather, each objects to the content of the secondary use 
as inconsistent with the author’s intentions for the work. This is a moral rights argument and 
as such has little chance of prevailing in the U.S. (despite occasional talk of “copyright 
tarnishment” as an analogue to trademark dilution through tarnishment. 85) In the European 
Union, however, the outcome was quite different – although couched as a decision based in 
hate speech, the Deckmyn decision could not have come out the way it did without an 
underlying expectation that the author had a moral right to control the uses and presentation 
of the work. It is worth noting that fan communities that acknowledge an author’s right to ban 
or restrict fanfic are recognizing the moral rights of the author, despite the lack of any legal 
obligation to do so.  To the extent that emerging legal norms eventually incorporate these 
community rules of self-governance, it may be that moral rights will eventually find a place 
in US copyright law after all. 
 
Economic rights, however, are recognized as essential to copyright in all systems.  JK 
Rowling, Marion Zimmer Bradley, Halicki Films, and DC Comics have, in the examples we 
have seen, all been concerned with actual or potential loss of revenue due to the secondary 
use.  As this is universally recognized as a legitimate concern of the copyright holder, the 
question then becomes the one addressed in the published works discussed above: where their 
right to control derivative works ends and the fans’ right to create transformative works 
begins. 
 
 
Economic interests beyond legal rights: How fans save or doom authors 
 
Law, however, is not the only concern that needs to be balanced.  Copyright owners who sue 
their fans, or threaten to, risk the fandom turning against them. In Bradley’s case, especially, 
the backlash significantly harmed the fandom.  Even before her death in 1999, the 
evaporation of fan support had led to the near-complete disappearance of Bradley’s Darkover 
works from bookstores, libraries, and perhaps most disastrously from the college dorm rooms 
where they were once a staple.  The later serious allegations of child abuse against the author 
have reduced what remained of the fandom still further.86 
 
The Harry Potter Lexicon case also led to significant fan backlash, as has Rowling’s more 
recent series of anti-trans postings; her repeated transphobic statements have upset and 
alienated much of the fandom and brought attention to other troubling aspects of her work.87  

 
84 See Schwabach, Fan Fiction and Copyright, supra note 2, at 94-110; Works, supra note 1, 
at 102-118. 
85 See 15 U.S.C. § 1125(c)(2)(C).  See also Christopher Buccafusco et al., Testing 
Tarnishment in Trademark and Copyright Law: The Effect of Pornographic Versions of 
Protected Marks and Works, 94 Wash. U. L.Rev 341, 354-65; Nolan, supra note 74, at 569 & 
n.269 (citing DC Comics, Inc. v. Unlimited Monkey Bus., Inc., 598 F. Supp. 110 (N.D. Ga. 
1984)). 
86 See Schwabach, Fan Fiction and Copyright, supra note 2, at 110-116; Works, supra note 1, 
at 118-124.  When I wrote this chapter a decade ago I was unaware of the child abuse 
allegations against MZB. 
87 Because I consider these postings hate speech, I will not include links to them here. 
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Unlike Bradley’s Darkover, however, Hogwarts was simply too big to fail: the Harry Potter 
empire of books, movies, theme parks, and licensed products may or may not have 
experienced a blip on its revenue graph as a result, but it has chugged on relentlessly 
nonetheless.   
 
Fan works are important to consumers because they are a way to inhabit the fictional worlds 
created by the content creators, and to share their pleasure in those worlds with other fans.  
This is part of what the fans pay for, or perceive that they are paying for, when they purchase 
a book or a movie ticket or a Netflix subscription.  Rather than closing a book or turning off 
Netflix and forgetting all about the work, fans imagine what might happen to the characters 
after the last page or after the credits roll.  Or they imagine what story a minor character 
might tell if the focus were on them.  As we saw at the outset, the story of the Iliad might 
actually be the story of Aeneas, rather than of Hector and Priam and Agamemnon.  The story 
of the Odyssey might be the story of Circe rather than of Odysseus.88 Circe and the Trojans 
might be the good guys. Even Sauron might be the good guy.89 As noted above, for many 
fans, creating, sharing, and reading fan works is as important a part of experiencing a work as 
is reading or watching the work itself. 
 
This commitment on the part of the fans can redound to the benefit of the creators as well, 
both financially and emotionally.  Few writers are wealthy.  For every JK Rowling or 
Michael Crichton, there are countless authors who write for the love of writing but will never 
make enough at it to quit their day jobs.90 Even for the most successful writers, dialog with 
the fans, direct or indirect, is an important part of the reason writers write. We can see that 
enthusiasm in Niven’s, Bradley’s, and Rowling’s early enthusiasm for fanfic.  It provides an 
emotional reward that the earnings of the work alone cannot. 
 
Financially, fans build the market; successful authors depend on fans. And while the creator’s 
connection to the fans may be both emotional and financial, the fans’ connection to the 
creator is entirely emotional.  If that emotional link is severed, perhaps because of lawsuits 
and other actions against fans, the fans will abandon the creator and the work. 
 
The existence of a fan culture is what has saved Harry Potter, to the ultimate economic 
benefit of the author as well as to the continued ability of the fandom to enjoy the world in 
which the works are set.  Fandom, including fan works, can preserve the underlying works.  
The Odyssey and the Iliad might have been buried by Roman backlash, lost like the Telegony 
and other Trojan War epics.  But by reimagining Homer’s universe in the Aeneid Virgil 
preserved the originals as well. The fan work can stand alone but is best read with a full 
awareness of the original, just as Jane Eyre on its own is appalling to many modern readers, 
while Wide Sargasso Sea loses much of its impact without the underlying original; the two 
are best read together.  Similarly modern retellings of Agatha Christie’s mystery novels try, 

 
88 Miller, supra note 27. 
89 See Kirill Yeskov, Why I reimagined "LOTR" from Mordor's perspective, Salon.com, Feb. 
23, 2011, https://www.salon.com/2011/02/23/last_ringbearer_explanation/ (last visited Aug. 
24, 2022). 
90 Nearly all of us who work in academia can fairly be placed in this category, even if our 
writing is less exciting than fiction. 



Page 22 of 29 

not always successfully, to counteract the racism and colonialist assumptions in the 
originals.91 
 
In other words, fan works can save the underlying originals from growing dated or being 
dragged down by the original author, and copyright law, as it evolves, should acknowledge 
the cultural interest thus protected.  In the works described above I try to untangle this tangle 
of overlapping and conflicting interests, and the role copyright law plays in protecting the 
rights of all parties: creators, content owners, and fans.  Content owners who are not creators 
– inheritors or assignees of copyrights, or corporate employers of creators who create works 
for hire – further complicate the fan/author relationship, because these content owners often 
lack the emotional involvement that the authors have. (Often, not always; as we saw in 
Deckmyn, the heirs of the original creator can share the creator’s emotional commitment to 
the work.) These content owners may have less incentive not to sue or take other action 
against fan work creators.  Without the emotional bond, if they fail to recognize the economic 
importance of fandom they may become trigger-happy with takedown notices and lawsuits.92  
 
There is as yet no definitive answer to the question of how copyright law should balance 
these rights; we are still in the early stages of copyright law’s technologically-dictated 
adaptation to the paradigm-altering change that is the mass internet.  It took well over two 
centuries to get from the first book William Caxton printed in England (most likely The 
Canterbury Tales and not, as is sometimes believed, the Recuyell of the Historye of Troye, 
which he printed in Flanders) to the Statute of Anne.   
 
In these works I have tried to describe the situation as it now stands and provide some 
cautious guidance as to the principles and interests that will underlie future developments.  It 
is to be hoped that the new copyright law that eventually emerges will achieve a more 
harmonious balance between the interests of fan creators and original creators; in my 
published work and in the following section I also try to anticipate the form that balance 
might take, both legally and culturally, to the benefit of creators and consumers alike. 
 

Fan works and the future of copyright 
 
To date, fair use has been the instrument creating a safe space for fan works.  As copyright 
law adapts to the continuing revolution in information technology, it seems probable that a 
distinction will eventually have to be made, as it has been made in trademark law, between 
commercial and non-commercial uses, perhaps eventually leading to a system of shared and 
limited copyright.  At the same time, increasing social awareness of the wrongs of the past 
and the present is leading to a recognition of the need to address and perhaps redress cultural 
appropriation, and in some cases to draw a boundary between the art and the artist.  Future 
developments in copyright law will need to take these three needs into account: the need for a 
system of shared and limited copyright, the need to address past cultural appropriation and 

 
91 See, e.g., Death on the Nile and addressing racism in Agatha Christie, BBC Culture, Feb. 
14, 2022, https://www.bbc.com/culture/article/20220214-death-on-the-nile-and-addressing-
racism-in-agatha-christie (last visited Sept. 8, 2022). 
92 See generally, e.g., “Why does a gramophone maker deserve a copyright? The role of 
celebrity, women and consumer markets in the recording industry,” in Bowrey, supra note 
29, at 141. 
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related harms, and the need to look beyond the flaws of individual authors to the fandom as a 
whole.   
 
 
A new world of shared and limited copyright 
 
The locus of rights, and thus of power, of the law regarding the right to make copies has 
shifted over time in response to technological change, from what I have been calling the 
Columba-Finian model93 (the rights belong primarily or entirely to the owner of the work – 
that is, to the consumer) through the Stationer’s Company model94 (the rights belong to the 
state, or to the publisher) to the Statute of Anne and the beginning of modern copyright law 
(the rights belong to the author, subject to a few centuries of complication and elaboration).  
We may be about to complete the circle; with the internet making everyone simultaneously 
an author, a publisher, and a consumer, perhaps it is time for copyright law to reflect that 
reality to the net benefit of all parties.   
 
Most original works of authorship, including most fan works, have negligible market value.  
Where such works are based on works that do have significant value, it is difficult to quantify 
their effect on the market for the original, but it seems likely there is a net positive effect 
through building the fandom.  Thus the author benefits, and to the extent that authors have 
been commodified by publishers and similar intermediaries, the publisher benefits.  And of 
course the fans benefit, not financially but emotionally and socially; they create fanworks for 
enjoyment and for the appreciation of their peers.  A legal system that allows non-
commercial fan works is thus beneficial to all. 
 
The reader of a text is part of the creative process; consumers are as necessary to the work as 
are authors.  Without Star Trek fandom, there is no Star Trek: Fans transformed a three-year 
run of a broadcast television show into a sprawling empire (or Federation) of successor and 
spin-off shows, books, movies, merchandise, board games, graphic novels, and video games.  
The show would have died, barely remembered, without decades of effort on the part of fans 
to revive it, and without the fans’ publication of their own fanfic.   
 
The same lopsided allocation of rights exists in every fandom.  Although the fans are 
essential, and their commitment – their labor, even – creates the value of the property, that 
value is vested solely in the creator (or the creator’s assigns, successors, and heirs). Drawing 
a commercial/noncommercial distinction between fan works can already be done under the 
fuzzy boundaries of Section 107 fair use, where the first and fourth factors both take 
commercial concerns into account, with the first factor looking at the motivation of the fan 
work creator and the fourth looking at the effect on the market for the original work. A 
clearer borrowing from trademark law’s distinction of the two types of use might clarify 
things for all parties. 

 
93 Columba hand-copied a book belonging to Finian; Finian claimed ownership of the copy, 
and the two submitted their dispute to King Diarmait mac Cerbaill, who declared that just as 
a calf belongs to the owner of the cow, “to the book belongs the book’s son.” See Schwabach, 
Bringing the News from Ghent to Axanar, supra note 6, at 40-41; Works, supra note 1, at 
281-282. 
94 The Stationer’s Company held a royally-granted monopoly on printing in England from 
1557 to 1695.  See Schwabach, Bringing the News from Ghent to Axanar, supra note 6, at 154 
& n. 44; Works, supra note 1, at 321, 328. 



Page 24 of 29 

 
Copyright has long borrowed from other areas of intellectual property. In the twentieth 
century the U.S. Supreme Court famously borrowed the “staple article of commerce” 
doctrine – a defense against an infringement action – from patent law in Sony Corporation of 
America v. Universal City Studios.95 More recently, in MGM Studios v. Grokster, the Court 
borrowed the “inducement” theory of third party liability for infringement from patent law as 
well.96 And the Copyright Act shares the first sale doctrine with trademark law.  The first sale 
doctrine, also known as the exhaustion doctrine, traces its origin in U.S. law to the Supreme 
Court’s decision in the 1908 case of Bobbs-Merrill Co. v. Straus97; it was incorporated into 
the Copyright Act of 1909 in the following year and later into the current act, the Copyright 
Act of 1976.98 Trademark law quickly incorporated the concept as well, with the Supreme 
Court first applying it to trademark in Prestonettes v. Coty in 1924.99 
 
In addition to possible borrowing from trademark law, it may be useful to borrow concepts 
from property law, and especially from resource management.  Traditionally assets in the 
physical world (and some intangible assets) have been governed by personal and real 
property law, while noöspheric assets have been governed by intellectual property law.  
Those barriers are breaking down.  In a world of cryptocurrencies and non-fungible tokens, 
of artworks created by artificial intelligence,100 a world where real money is spent on 
imaginary costumes to be worn by a video game avatar, the application of copyright law 
originally designed for conditions in the early eighteenth century is increasingly difficult. 
 
Property law, and in particular natural resource law, has long had to balance the interests of 
multiple parties in assets in the physical world.  In Fan Works and the Environmental Law of 
Copyright101 I have suggested that the law used to manage these assets – law partly derived 
from self-imposed rules within resource-reliant communities – may provide concepts that 
could be useful in the management of a new, multilateral noösphere, one in which creativity – 
the universal human ability to create original works out of existing components – is treated as 
a natural resource.  The idea of a digital commons is already familiar; it may also be time to 
introduce, either through community self-regulation or through statutory or judicial action, an 
idea of limited intellectual property rights analogous to the international environmental law 
doctrine of limited territorial sovereignty.102 This would acknowledge both the value of fan 

 
95 Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 104 S. Ct. 774, 78 
L.Ed.2d 574 (1984). 
96 MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 125 S. Ct. 2764, 162 L. Ed. 2d 781 
(2005). 
97 Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908). 
98 17 U.S.C. sec. 109. 
99 Prestonettes, Inc. v. Coty, 264 U.S. 359 (1924). 
100 The U.S. Copyright Office continues to hold the line against recognizing copyright in 
works created by AI, by animals, or by anyone other than a human being.  See, e.g., Re: 
Second Request for Reconsideration for Refusal to Register A Recent Entrance to Paradise 
(Correspondence ID 1-3ZPC6C3; SR # 1-7100387071), U.S. Copyright Office, Feb. 14, 
2022, available at https://www.copyright.gov/rulings-filings/review-board/docs/a-recent-
entrance-to-paradise.pdf (last visited Feb. 26, 2022). 
101 Schwabach, Fan Works and the Environmental Law of Copyright, supra note 7; Works, 
supra note 1, at 315. 
102 See Schwabach, Fan Works and the Environmental Law of Copyright, supra note 7, at 
158-159; Works, supra note 1, at 322. 
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work creators to the original work, and the duty of those creators to do no unreasonable harm 
to the interests of the author of the original work.  
 
 
Cultural appropriation and reclamation 
 
This inevitable restructuring, if done with forethought and care, also has the potential to right 
one of the past wrongs of intellectual property law: the wholesale appropriation of the 
cultural property of marginalized and oppressed groups.  This is related, but not identical, to 
the localization of stories by altering them to match a particular cultural setting, whether by 
placing Shakespeare’s characters in the United States of the twenty-first century103 or, with 
much greater modification of the source material, by giving a fictional eleven-year-old girl in 
Russia a name, life, and conflicts similar to Harry Potter’s.104 
 
The allocation of property interests in the products of human creativity involves, as with 
other forms of property, a bundle of rights.  Historically this allocation has been structured in 

 
103 See, e.g., She’s the Man (Paramount 2006); Much Ado About Nothing (Lionsgate 2012). 
104 Дмитрий Емец [Dmitri Yemets], Таня Гроттер и магический контрабас [Tanya Grotter 
and the Magical Double Bass] et seq. (Moscow: Eksmo, 2002) (in Russian).  On this 
phenomenon generally, see, e.g., Anupam Chander & Madhavi Sunder, Everyone’s a 
Superhero: A Cultural Theory of “Mary Sue” Fan Fiction as Fair Use, 95 Cal. L. Rev. 597, 
598 (2007); Schwabach, supra note 2, at 422-28. 
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ways that undervalue the creative efforts of women105 and people of color,106 a characteristic 
intellectual property law regrettably shares with other areas of property law.107  
 
While I cannot speak to the experience of other countries, in the United States there has for 
centuries been wholesale theft of the stories of Black and Indigenous people, as well as of 
other people of color and immigrants, by White authors. With the best of intentions, White 
male writer Joel Chandler Harris profited by appropriating the stories of enslaved Black 
Americans.  With what can perhaps most charitably described as “not the best of intentions,” 
other writers like Margaret Mitchell have appropriated and profited from cultural signifiers of 
the African American experience, and, even more egregiously, claimed an intellectual 
property right in the product of that appropriation: When Black author Alice Randall tried to 
take back the Black characters and culture in Mitchell’s nauseatingly racist “classic” Gone 
with the Wind, rewriting the story from the viewpoint of the enslaved characters as The Wind 
Done Gone. The Mitchell estate, through its trustee Suntrust, attempted to enjoin publication 
of Randall’s book.108  
 
The effrontery of the Mitchell estate in Suntrust, and the sense of White entitlement 
underlying it, is enough to leave a modern reader speechless.  Mitchell, herself the 
descendant of slaveholders, appropriated the experiences of enslaved persons to provide 
background for a tedious story about the romantic mishaps of spoiled and thoroughly 
unlikable White characters, some of whom were the slaveholders.  Randall attempted to 

 
105 See, e.g, Ann Bartow, Fair Use and the Fairer Sex: Gender, Feminism, and Copyright 
Law, 14 Journal of Gender, Social Policy & the Law 551 (2006); Dan L. Burk, Bridging the 
gender gap in intellectual property, WIPO Magazine, Apr. 2018, 
https://www.wipo.int/wipo_magazine/en/2018/02/article_0001.html; Margaret Chon, 
Intellectual Property Equality, 9 Seattle Journal for Social Justice 259 (2010); Carys J. Craig, 
Feminist Aesthetics and Copyright Law: Genius, Value, and Gendered Visions of the 
Creative Self, Osgoode Legal Studies Research Paper Series 31, 
http://digitalcommons.osgoode.yorku.ca/olsrps/31; Carys J. Craig et al., What's Feminist 
about Open Access? A Relational Approach to Copyright in the Academy, 1 feminists@law 1 
(2011), https://journals.kent.ac.uk/index.php/feministsatlaw/article/view/7/54; Terra L. 
Gearhart-Sema, Women's Work, Women's Knowing: Intellectual Property and the 
Recognition of Women's Traditional Knowledge, 21 Yale Journal of Law and Feminism 372 
(2010). 
106 andré douglas pond cummings, A Furious Kinship: Critical Race Theory and the Hip-Hop 
Nation, 48 U. Louisville L. Rev. 499, 499 (2010); Kevin J. Greene, “What the Treatment of 
Black Artists Can Teach About Copyright Law,” in Intellectual Property and Information 
Wealth 385 (Praeger: Peter K. Yu ed. 2007); Kevin J. Greene, Copyright, Culture & (and) 
Black Music: A Legacy of Unequal Protection, 21 Hastings Communications and 
Entertainment Law Journal 344; Candace G. Hines, Black Musical Traditions and Copyright 
Law: Historical Tensions, 10 Michigan Journal of Race and Law 464 (2005); Elizabeth L. 
Rosenblatt, Copyright’s One-Way Racial Appropriation Ratchet, 53 U.C. Davis L. Rev. 591 
(2019); Anjali Vats, Created Differences: Rhetorics of Race and Resistance in Intellectual 
Property Law (doctoral dissertation, Univ. of Washington, 2013), available at 
https://digital.lib.washington.edu/researchworks/bitstream/handle/1773/23464/Vats_washingt
on_0250E_11939.pdf?sequence=1 (all last visited Oct. 20, 2021). 
107 See, e.g., Janis Sarra & Cheryl L. Wade, Predatory Lending and the Destruction of the 
African-American Dream (2020).  
108 Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257 (11th Cir. 2001). 
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reclaim the narrative, telling the story from the point of view of an enslaved half-sister of 
Mitchell’s protagonist Scarlett. It is perhaps indicative of progress toward a more equitable 
distribution of creativity as a resource that the U.S. Court of Appeals for the Eleventh Circuit 
vacated the injunction; the parties eventually settled.109 
 
Randall’s novel was a fan work, albeit a commercially published one.  She was doing what 
fans often do with fanfic: reclaiming a story and detoxifying a narrative, while 
simultaneously having fun and pointing out the flaws of the “original” work.  Fans do similar 
things when they make Harry Potter Indian, or transgender.110  Shakespeare’s copyrights 
have long expired; when a production of The Merchant of Venice reinterprets Shylock as a 
more sympathetic character, or casts James Earl Jones as Hamlet, no copyright issue arises. 
But copyright’s duration has grown so long that most people will never live to see it expire 
for the contemporary works they currently enjoy.  And where those works are appropriative, 
exploitative, and unkind – like Gone with the Wind – fan works not only empower the fans, 
but may also be the only way to salvage what good there is in the original work. 
 
 
Saving the art from the artist 
 
Closely related to the problem of cultural appropriation is the problem of the flawed author.  
Some authors (like Mitchell) fall into this category because their work is appropriative.  
Others are flawed in ways that are tangentially related or unrelated to their work; the flaw is 
not with the work, but with the author.  And these flaws may make the work unpalatable to 
large sections of the audience or potential audience.  As we saw above, allegations of child 
abuse, coupled with a break with the fandom leading to its partial collapse, ended the 
popularity of Marion Zimmer Bradley’s work.111 Amazon scrapped plans for a Darkover 
television series based on her work,112 and in all likelihood there will never be a Darkover 
movie. 
 
A strong and devoted fandom, though, can sometimes – though not in Bradley’s case, so far – 
reclaim a work from a flawed creator.  I was a devoted Darkover fan in my youth, but the 
copyright conflict over Masks weakened and divided the fandom; by the time the far more 
serious allegations against Bradley emerged, the fandom could not save or reclaim Darkover. 
Like many other former Darkover fans, I can no longer read or even enjoy the memory of 
Bradley’s works. 
 
Harry Potter fandom, on the other hand, is stronger, and Rowling has said awful things, but 
has not done the awful things Bradley is alleged to have done.  Nonetheless, given her huge 
audience and her position of influence, her words have done harm to a great many people. In 
the absence of the fandom and its fan works, it might be hard to continue enjoying Harry 

 
109 See Reporters’ Committee for the Freedom of the Press, ‘Wind Done Gone’ copyright 
case settled, May 29, 2002, https://www.rcfp.org/wind-done-gone-copyright-case-settled/ 
(last visited Sept 5, 2022). 
110 On fans and fandom as an essential part of the creative process, see Schwabach, Fan 
Works and the Environmental Law of Copyright, supra note 7, at 147; Works, supra note 1, 
at 318-319. 
111 See note 86, supra, and accompanying text. 
112 Deborah J. Ross (tweet), Feb 7, 2018, 
https://twitter.com/DeborahJRoss/status/961301368433717254 (last visited Feb. 23, 2022). 
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Potter.  The internal problems – tokenism, stereotyping, and the authorial mistreatment of 
Cho Chang, the Patil sisters, Lavender Brown, Luna Lovegood, Remus Lupin, and even 
Dudley Dursley – were there all along; the firestorm of publicity surrounding Rowling’s 
multiple intolerant statements about trans women simply highlighted them.   
 
But the subsequent fandom crisis also highlighted something more positive: All along, fanfic 
had provided another way of viewing the stories and the characters, giving them the stories 
fans thought they deserved.  While it was refreshing to see the author’s officially 
acknowledged co-creators – the cast of the films, for example – come out in support of trans 
rights, the Potterverse was truly saved by the legion of unacknowledged creators: the fans 
who read the books, watched the movies, and wrote their own stories, drew their own art, 
wrote songs and made their own fan videos based on the characters.  A fan in India, 
Shubhangi Misra, encapsulated this “death of the author” approach perfectly: “J.K. Rowling!s 
transphobic tweets don!t make me question my love for Harry Potter one bit, like Harry 
Potter actor Daniel Radcliffe fears. Potterverse has been shaped as much by fan fiction as it 
has been by the books. So, in this case, we truly can separate the art from the artist. Rowling 
may have given us the boy who lived, but we were the ones who made him immortal.”113 
Fandom can protect the characters and story, even against the original author; the fans make 
the characters immortal – a role that deserves legal acknowledgment. 
 

Conclusion: Toward a more equitable creativity management regime 
 
The Columba-Finian model made sense when each published work – each book – had to be 
individually produced, by hand.  Each work was to some extent unique, and there were no 
economies of scale in their production.  (Oddly enough, belief in such a model seems to 
resurface occasionally, as when a group of cryptocurrency investors paid a large sum of 
money for Alejandro Jodorowsky's pitchbook for his uncompleted Dune film, apparently in 
the mistaken belief that ownership of the book would give them the intellectual property 
rights necessary to complete the film.114) 
 
The Stationer’s Company model was originally a stopgap – the state taking the right to make 
copies for itself (and its assigned publisher) to prevent disorder in response to a disruptive 
new technology, the movable-type printing press.  The stopgap went on for far too long, 
eventually leading to chaos before the Statute of Anne shifted the copyright to the author, 
where it has remained ever since. 
 
The time has come to shift again. When the act of publishing was expensive, power over 
reproduction and distribution of a work was firmly in the hands of publishers, who often 
gained even more economic benefit from that copyright than did the authors themselves. The 

 
113 Shubhangi Misra, JK Rowling has always been tone-deaf. Just look at the Harry Potter 
Universe, The Print, July 20, 2021, https://theprint.in/opinion/pov/jk-rowling-has-always-
been-tone-deaf-just-look-at-the-harry-potter-universe/439064/; see also Roland Barthes, The 
Death of the Author (1967), available at https://writing.upenn.edu/~taransky/Barthes.pdf 
(both last visited July 20, 2021). 
114 See Edward Ongweso Jr., SpiceDAO Roasted for Spending $3.8 Million on Jodorowsky’s 
‘Dune’ Book, Vice.com, Jan. 18, 2022, https://www.vice.com/en/article/xgda4a/spicedao-
roasted-for-spending-dollar38-million-on-jodorowskys-dune-book (last visited Feb. 24, 
2022). 
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advent of the mass internet shifted that balance of power, making publishing and distribution 
nearly free for nearly everyone. From the mid-1990s through the early 2000s, it looked as 
though the world of copyright was entering another period of chaos brought on by a 
disruptive technology.  A series of legislative and judicial actions – the Digital Millennium 
Copyright Act and the Grokster decision, among others – along with a strengthening of the 
international treaty regime, especially via two World Intellectual Property Organization 
treaties,115 brought about a return to the status quo ante, with economic rights retained by the 
author.  For the time being, that status quo seems to be holding; as long as the inequity 
remains, though, with all of the economic rights in the author and publishing companies, 
while the fans and the wider audience have as much power to publish and distribute works as 
do those right-holders, the system will be under tremendous pressure.   
 
Eventually, that inequality will have to be addressed. The most equitable way to address it is 
to recognize, as trademark does and self-imposed fandom rules often do, a separation 
between commercial and non-commercial uses.  Many authors and many fans already seem 
to assume this is the case: that only the author has a right to make money from the work, but 
that the fans have the right to make use of the characters and other elements in ways that are 
non-commercial and do not harm the author’s economic rights.  In the absence of effective 
and workable law, communities tend toward self-regulation; this separation may have 
evolved in many fanfic communities precisely because it seems inherently fair and sensible.  
In U.S. copyright law, it is consistent with the existing fair use statute, specifically with the 
first (nature and character of the use) and fourth (economic consequence) factors.  Recent 
exploration of the parameters of fair use with regard to visual artworks suggest that further 
judicial interpretation with regard to other types of creative works may be forthcoming;116 
clearer recognition that the first factor includes, in ordinary cases, noncommercial fan works 
might go far toward rebalancing copyright and avoiding an eventual breakdown of the 
copyright law regime.  
 
A poststructuralist copyright law recognizing this essential role of the audience will achieve 
goals of distributive justice, just as recognizing the legacy of cultural appropriation on which 
much copyrighted content is based will achieve goals of reparative and restorative justice. As 
noted above, incorporating the role and rights of fans will also protect original authors, both 
by helping to build and maintain a market for their work and by providing a way for fans to 
continue to enjoy the work even if they find it appropriative or find the author’s other acts or 
statements to be harmful or unpalatable.  I hope that, through this work, I have collected 
enough of the existing law and identified the underlying issues and their roots to a sufficient 
extent to help build this copyright future. 

 
115 WIPO Copyright Treaty, Dec. 20, 1996, 36 I.L.M. 65 (1997); WIPO Performance and 
Phonograms Treaty, Dec. 20, 1996, 36 I.L.M. 76 (1997). 
116 See, e.g., Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26 (2d Cir. 
2021); Hayden vs. Koons, No. 1:21-cv-10249 (LGS) (S.D.N.Y., Feb. 3, 2022).  See also 
more generally Google LLC v. Oracle America, Inc., 141 S.Ct. 1183 (2021), on remand as 
Oracle America, Inc. v. Google LLC, 847 Fed. Appx. 931 (Memorandum decision). 


