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ABSTRACT 

The right to health is a basic human right extending to all persons. Under international 

human rights law, States must ensure that policies which are under their domestic control do 

not operate in contradiction of human rights to which any persons, regardless of their citizenship 

or visa status, are entitled. In the context of Australian immigration detention, the Migration 

Act 1958 (Cth) enables the Australian Border Force to detain unlawful non-citizens (that is, a 

person who has arrived without a valid visa) for the purposes of immigration processing. Where 

such persons are detained for prolonged periods (which is purportedly done in the name of 

national security), such persons often experience detrimental physical and mental health despite 

Australia’s obligation to protect the human rights of all persons under their jurisdiction or 

control. This thesis considers the intersection of the right to health with that of Australia’s right 

to control its own border and territory. 

Through an analysis of international human rights law and commentary, this thesis 

explores the evolution of the right to health and domestic policies which permit immigration 

detention in Australia. This thesis also examines the relevance of Australia’s extraterritorial 

human rights obligations because of the use of offshore ‘Regional Processing Centres’. It argues 

that when exercising domestic border control, States should not violate international human 

rights law, and in particular, the right to health. Australian border control is examined in order 

to focus on the detention of children and the effect on their health and well-being. Further, this 

thesis examines the effects of prolonged detention on children, as is currently used in the 

Australian context, and the prevalence of long-term disability as a result of prolonged 

detainment. It provides support for the conclusion that Australia has, so far, failed to ensure that 

the right to health is protected for all persons under its jurisdiction or control, including any 

such persons who may have arrived unlawfully. It concludes that there is an opportunity for 

Australia to correct this path before future detainees are subject to such treatment. 
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CHAPTER ONE: INTRODUCTION 

Chapter One introduces the concepts of international human rights law and the right to 

health. It explains the significance of the thesis and will set out objectives, structure, and 

methodology. It provides a thematic analysis of the existing literature and parameters through 

the following themes: the origins of international human rights law, the extraterritorial 

application of human rights (which is relevant because Australia’s immigration system operates 

across borders), the right to health, and immigration detention in Australia.  

A. TOPIC 

Human rights are inalienable. International human rights law recognises the right to 

health is vested in an individual, rather than a collective population. The right to health has been 

confirmed as a right extending to all persons, without discrimination.1 Despite the existence of 

this right, some States circumvent their obligations to persons who are within their jurisdiction 

but who may not have protected status (for example, as a citizen or legal migrant). In the case 

of immigration detention, the circumvention of these rights is purportedly done in the name of 

border control and national security.2  

The principle of state sovereignty allows a State to engage in unilateral acts to control 

persons who enter their territory.3 However, those States have an obligation to ensure such 

unilateral acts do not violate human rights without proper justification.4 The principle of state 

sovereignty, to be discussed further below, has no strict legal definition. However, it is generally 

accepted that the principle enables States to exercise jurisdiction within their domestic territory 

 
1 International Covenant on Economic, Social and Cultural Rights, opened for signature 16 December 1966, 993 

UNTS 3 (entered into force 3 January 1976) art 2(2) (‘ICESCR’); Committee on Economic, Social and Cultural 

Rights, General Comment No 14 (2000): The Right to the Highest Attainable Standard of Health (Article 12 of the 

International Covenant on Economic, Social and Cultural Rights), UN ESCOR, 22nd sess, Agenda Item 3, UN 

Doc E/C.12/2000/4 (11 August 2000) [3], [12(b)], [18]-[22], [26], [30], [50], [54], [57] (‘General Comment 14’). 

See also Committee on Economic, Social and Cultural Rights, General Comment No 1 (1981): Reporting by States’ 

Parties, UN ESCOR, 13th sess, UN Doc E/1989/22 (27 July 1981) [43] (‘General Comment 1’). 
2 See, eg, Illegal Immigration Reform and Immigration Responsibility Act of 1996, Pub L No 104-208, 

§§ 302(1)(B)(IV), 303, 504 (United States of America); Nationality, Immigration and Asylum Act 2002 (United 

Kingdom) c 41, s 62; Act 26/2014 of May 5: The first amendment to Law 27/2008 of 30 June establishing the 

conditions and procedures for granting asylum or subsidiary protection and the statuses of asylum applicant, 

refugee and subsidiary protection transposing Council and European Parliament Directives 2011/95/EU, of 13th 

December, 2013/32/EU, of 26th June and 2013/33/EU of 26th June (Portugal) [tr European Migration Network] 

art 35-A(3). 
3 Asylum (Colombia v Peru) (Judgment) [1950] ICJ Rep 266, 290-291 (Judge Alvarez) (‘Asylum’). 
4 Committee on Economic, Social and Cultural Rights, General Comment 3 (1990): The Nature of States Parties’ 

Obligations (Art 2 Para 1 of the Covenant), UN ESCOR, 5th sess, UN Doc E/1991/23 (14 December 1990) [11] 

(‘General Comment 3’). See also General Comment 1, UN Doc E/1989/22 (n 1) [43]. 
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over citizens, and those who attempt to enter, or reside, within it.5 To that end, this means a 

State owes persons, and persons in such places, human rights obligations. In Chu Kheng Lim v 

Minister for Immigration, Local Government and Ethnic Affairs (‘Lim’), Gaudron J said: ‘Laws 

regulating their entry to and providing for their departure from Australia (including deportation, 

if necessary) are directly connected with their alien status’ in determining whether the 

Commonwealth was empowered under section 51(xix) of the Constitution of Australia 

(‘Constitution’) to make laws regarding immigration, and in particular, regarding the status of 

aliens.6 The Lim decision is important for two reasons: (1) the High Court of Australia (the 

‘High Court’) held that the Commonwealth’s power to involuntarily detain unlawful non-

citizens in circumstances where they have entered Australia illegally was valid in its operation; 

and (2) in answering (1) in the affirmative, the High Court established a broader principle that 

detention of a citizen can only occur as a result of a finding of criminal guilt, not by any decision 

of the Executive.7 For those entering Australia as a non-citizen, protection of the rights 

articulated in the International Covenant on Economic, Social and Cultural Rights (‘ICESCR’) 

at minimum essential levels, is required.8 In short, domestic policies which rely on detention of 

unlawful non-citizens as an exercise of state sovereignty and border protection raise the risk of 

violating the rights of the individuals it seeks to control. 

 
5 Charter of the United Nations arts 2(1), 2(4), 2(7) (‘UN Charter’); United Nations General Assembly, 

Declaration on Principles of International Law concerning Friendly Relations and Cooperation among States in 

accordance with the Charter of the United Nations, GA Res 2625(XXV), UN GAOR, 1883 plen mtg, UN Doc 

A/RES/2625(XXV) (24 October 1970) annex (‘Declaration on Cooperation’). See generally SS Wimbledon 

(United Kingdom, France, Italy and Japan v Germany) (Judgment) [1923] PCIJ (ser A) No 1, 25; SS Lotus (France 

v Turkey) (Judgment) [1927] PCIJ (ser A) No 10, 18 (‘SS Lotus’); Military and Paramilitary Activities in and 

against Nicaragua (Nicaragua v United States) (Merits) [1986] ICJ Rep 14, 133 [263] (‘Nicaragua’); Accordance 

with International Law of the Unilateral Declaration of Independence in Respect of Kosovo (Advisory Opinion) 

[2010] ICJ Rep 403, 425[56]. See also John Locke, ‘Second Treatise of Government’ in John Locke, Political 

Writings (Penguin, 1993) Ch 7; William Dunning, ‘Jean Bodin on Sovereignty’ (1896) 11(1) Political Science 

Quarterly 82, 92; Laurens van Apeldoorn, ‘On the person and office of the sovereign in Hobbes’ Leviathan’ (2020) 

28(1) British Journal on the History of Philosophy 49, 50; Mark Jarrett, ‘No Sleepwalkers: The Men of 1814/15, 

Bicentennial Reflections on the Congress of Vienna and its Legacy’ (2015) 13(4) Journal of Modern European 

History 429; Louis Henkin, ‘Human Rights and State “Sovereignty”’ (Speech, The University of Georgia John A. 

Sibley Lecture, 4 March 1994) (‘Human Rights and State Sovereignty’); Nico Schrijver, ‘The changing nature of 

state sovereignty’ (1999) 70(1) British Journal of International Law 65, 72; David Storey, ‘Territory and 

Territoriality’ in Barney Warf (ed), Oxford Bibliographies in Geography (Oxford University Press, 2018) 34, 37. 
6 Chu Kheng Lim v Minister for Immigration, Local Government and Ethnic Affairs (1992) 176 CLR 1, 57 

(Gaudron J) (‘Lim’) citing Constitution of Australia s 51(xix) (‘Constitution’) cited in Commonwealth v AJL20 

(2021) 95 ALJR 567, 576[20] (Kiefel CJ, Gageler, Keane and Steward JJ) (‘AJL20’).  
7 Lim (n 6) 27 (Brennan, Deane and Dawson JJ). Cf Al-Kateb v Godwin (2004) 219 CLR 562, 648-649[258] 

(Hayne J). 
8 ICESCR (n 1); General Comment 3, UN Doc E/1991/3 (n 4) [11]; General Comment 1, UN Doc E/1989/22 (n 4) 

[47]. See also Sylvie da Lomba, ‘Irregular Migrants and the Human Right to Health Care: A Case-Study of Health-

Care Provision for Irregular Migrants in France and the UK’ (2011) 7(3) International Journal of Law in Context 

357, 362. 
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For the purposes of this thesis, the term ‘immigration detention’, refers to the form of 

administrative custody used pursuant to removal or deportation proceedings, or to allow 

authorities to identify a detainee.9 In Australia, and at the time of writing, this definition is set 

out in section 5 of the Migration Act (the ‘Act’).10 In most States around the world, federal 

authorities have the power to hold non-citizens to ascertain their migration status.11 Since 1992, 

Australia’s contemporary immigration policies have experienced an increasingly restrictive 

evolution, resulting in severe consequences for unlawful non-citizens.12 Some of these 

measures have included immigration detention, which is the central concern of this thesis. 

Do isolationist domestic policies intersect with Australia’s international obligations as 

a source of conflict or compliance? For the past three decades, the Australian government has 

implemented immigration policies designed to deter non-citizens from seeking asylum.13 

Despite Australia’s signatory status to ICESCR, it is an example of a State that has resorted to 

isolationist policies surrounding immigration to assert control over unlawful non-citizens 

entering their territory.14  It is well-documented and uncontroversial that the practice of 

 
9 Mary Bosworth, ‘Immigration Detention, Punishment and the Transformation of Justice’ (2019) 28(1) Social & 

Legal Studies 81, 86.  
10 1958 (Cth) s 5 (‘Migration Act’). NB: Immigration detention means: 

(a)  being in the company of, and restrained by: 

(i)  an officer; or, 

(ii) in relation to a particular detainee—another person directed by the Secretary or Australian 

Border Force Commissioner to accompany and restrain the detainee; or 

(b)  being held by, or on behalf of, an officer: 

(i)  in a detention centre established under this Act; or, 

(ii) in a prison or remand centre of the Commonwealth, a State, or a Territory; or, 

(iii) in a police station or watch house; or, 

(iv) in relation to a non-citizen who is prevented, under section 249, from leaving a vessel—on 

that vessel; or, 

(v) in another place approved by the Minister in writing. 
11 Ibid s 261AA. See, eg, Immigration Act 2009 (New Zealand) s 280(2)(b); Immigration and Refugee Protection 

Act, SC 2001, c 27 (Canada) s 55(2); Ley de Migración 2011 [Law of Migration] (Mexico) art 111 [tr Alana 

Bonenfant]; Regulation No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing 

the criteria and mechanisms for determining the Member State responsible for examining an application for 

international protection lodged in one of the Member States by a third-country national or stateless person (recast) 

(European Union) [2013] OJ L 180/31, art 28(2); Directive 2013/33/EU of the European Parliament and of the 

Council of 26 June 2013 laying down standards for the reception of applicants for international protection 

(recast) (European Union) [2013] OJ L 180/96, art 8(3)(b); Code de l’entrée et du séjours des étrangers et du droit 

d’aisle [Code for controlled immigration, effective right to asylum and successful integration] (France) art L141-

8 [tr Alana Bonenfant]; Aufenthaltsgesetz [Residence Act] (Germany) § 45(a) [tr German Parliament]; 

Immigration Act 2002 (South Africa) s 41(1). 
12 Migration Act (n 10) ss 14, 189, 196. NB: An unlawful non-citizen is a non-citizen in the migration zone who 

is not a lawful non-citizen. 
13 Ryan Essex, The Healthcare Community and Australian Immigration Detention: The Case for Non-violent 

Resistance (Palgrave Macmillan, 2020) 1 (‘The Case for Non-violent Resistance’).  See also Bosworth (n 9) 85-87. 
14 See, eg, Immigration Act 2016 (United Kingdom) sch 10; Immigration Act (NZ) (n 11) ss 161, 309, 215; 

IRPA (Canada) (n 11) ss 36, 56. See generally Committee on Economic Social and Cultural Rights, Report of the 

second session on Human Rights, ESC Res 116(VI) D, UN ESCOR, 6th Comm, 2nd sess, UN Doc E/749 (2 March 

1948) 18; United Nations Ad Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on 
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prolonged immigration detention has a negative effect on a detainee in both administrative and 

criminal contexts.15 This thesis will examine the origins of the right to health, by exploring its 

current form in both international and Australian policy. This thesis will also argue that 

detaining children increases the real risk of experiencing adverse health outcomes while in 

custody and beyond. This failure to uphold their right to health is a violation of international 

human rights law.  

B. BACKGROUND 

1. Introduction to State Sovereignty, Human Rights and Global Health Law 

The principle of state sovereignty has underpinned international law and diplomacy 

since the emergence of the Westphalian system.16 It is relevant to this thesis because customary 

international law dictates that a sovereign State, by virtue of its Sovereignty, is conferred with 

the power and discretion to exercise jurisdiction over its territory and those within it.17  

 
Statelessness and Related Problems, Status of Refugees and Stateless Persons – Memorandum by the Secretary 

General, UN Doc E/AC.32/2 (3 January 1950); United Nations, A Study of Statelessness, UN Doc E.1112/Add.1 

(August 1949); United Nations High Commissioner for Refugees, The Refugee Convention, 1951: The Travaux 

Préparatoires analysed with a Commentary by Dr. Paul Weis (Report, 1990) 10; Penelope Mathew, ‘Sovereignty 

and the Right to Seek Asylum: The Case of Cambodian Asylum-Seekers in Australia’ (1994) 15(2) Australian 

Yearbook of International Law 35, 44. 
15 Melissa Bull et al, ‘Sickness in the System of Long-term Immigration Detention’ (2013) 26(1) Journal of 

Refugee Studies 47, 56-59 (‘Sickness in the System’); Janette Green and Kathy Eagar, ‘The health of people in 

Australian immigration detention centres’ (2010) 192(2) Medical Journal of Australia 65, 69-70; Guy Coffey et 

al, ‘The meaning and mental health consequences of long-term immigration detention for people seeking asylum’ 

(2010) 70 Social Science & Medicine 2070, 2072-2075. See generally Australian Human Rights Commission, The 

Forgotten Children: National Inquiry into Children in Immigration Detention (Report, 2014); Trine Filges, Edith 

Montgomery and Marianne Kastrup, ‘The Impact of Detention on the Health of Asylum Seekers: A Systematic 

Review’ (2016) 28(4) Research on Social Work Practice 399. See generally Andrew Leigh, ‘The Second Convict 

Age: Explaining the Return of Mass Imprisonment in Australia’ (2020) 96(313) The Economic Record 187; Grace 

O’Brien, ‘Racial Profiling, Surveillance and Over-Policing: The Over-Incarceration of Young First Nations Males 

in Australia’ (2021) 10(2) Social Sciences 68; Wendy O’Brien and Kate Fitz-Gibbon, ‘The Minimum Age of 

Criminal Responsibility in Victoria (Australia): Examining Stakeholders’ Views and the Need for Principled 

Reform’ (2017) 17(2) Youth Justice 134. 
16 UN Charter (n 5) arts 2(1), 2(4). See generally Leo Gross, ‘The Peace of Westphalia’ (1948) 42(1) The American 

Journal of International Law 20, 24; Derek Croxton, ‘The Peace of Westphalia of 1648 and the Origins of 

Sovereignty’ (1999) 21(3) The International History Review 569, 569; Claire Cutler, ‘Critical Reflections on the 

Westphalian assumptions of international law and organization: a crisis of legitimacy’ (2001) 27(2) Review of 

International Studies 133, 134-136; Stephane Beaulac, The Power of Language in the Making of International 

Law: The Word Sovereignty in Bodin and Vattel and the Myth of Westphalia (Brill Nijhoff, 2004); Stephen 

Krasner, ‘Compromising Westphalia’ (1995) 20(3) International Security 115. See, eg, Dan Svantesson et al, The 

Developing Concept of Sovereignty: Considerations for Defence Operations in Cyberspace 

and Outerspace (Report, June 2021). 
17 UN Charter (n 5) art 2; Declaration on Cooperation, UN Doc A/RES/2625(XXV) (n 5) annex; Nicaragua (n 5) 

106[202]; Vienna Convention on the Law of Treaties, opened for signature 23 May 1969, 1155 UNTS 331 (entered 

into force 27 January 1980) art 53 (‘VCLT’); Island of Palmas (United States v Netherlands) (Award) (1928) 11 

RIAA 831, 838; Corfu Channel (United Kingdom v Albania) (Merits) [1949] ICJ Rep 4, 35 (‘Corfu Channel’). 

See also Hersch Lauterpacht, The Function of Law in the International Community (Oxford University Press, 

1933) 104; James Crawford, ‘Sovereignty as a legal value’ in James Crawford and Martti Koskenniemi (eds), The 
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As noted earlier, the principle of state sovereignty has no strict legal definition,18 article 

2(1) of the United Nations Charter (‘UN Charter’) reads, for example:  

The Organization [sic] is based on the principle of the sovereign equality of all its 

Members.19 

States bear the principal duty to protect the rights of individuals within their 

jurisdiction.20 The development of modern human rights law shifted the conception of state 

sovereignty from a ‘right’ to a ‘responsibility’.21 In essence, international human rights law 

should not be treated as a reciprocal feedback loop of rights and obligations between States.  

Generally, States derive authority to exercise jurisdiction from three principles: 

territoriality, nationality, and universality.22 It is now generally accepted that exercises of 

jurisdiction, both domestically and extraterritorially, are positive actions, as opposed to the 

permissive approach set out in SS Lotus by the Permanent Court of International Justice 

(‘PCIJ’).23 It follows that jurisdiction includes control over individuals attempting to enter a 

 
Cambridge Companion to International Law (Cambridge University Press, 2012) 117, 120 (‘Sovereignty’); 

Gillian Triggs, International Law: Contemporary Principles and Practices (LexisNexis Butterworths, 2nd ed, 

2011) Ch 5. 
18 See generally Crawford, ‘Sovereignty’ (n 17) 117; Henkin, Human Rights and State Sovereignty (n 5); Schrijver, 

‘Changing Nature of State Sovereignty’ (n 5) 69; Hans Kelsen, ‘The Principle of Sovereign Equality of States as 

a Basis for International Organization’ (1944) 53(2) The Yale Law Journal 207, 207-208. See, eg, Svantesson et al 

(n 16) 21; Federico Lenzerini, ‘Sovereignty Revisited: International Law and the Parallel Sovereignty of 

Indigenous Peoples’ (2006) 42(1) Texas International Law Journal 155, 158. 
19 UN Charter (n 5) art 2(1). 
20 Oxford University Press, Max Planck Encyclopedias of International Law (online at 7 December 2021) ‘Gerald 

Staberock – Domestic Implementation of Human Rights’ [1]. See also Crawford, ‘Sovereignty’ (n 17) 117; 

Henkin, Human Rights and State Sovereignty (n 5). 
21 Alex Mills, ‘Rethinking Jurisdiction in International Law’ (2014) 84(1) The British Yearbook of International 

Law 187, 189. 
22 See generally Robert Dover and Justin Frosini, The Extraterritorial Effects of Legislation and Policies in the 

EU and US (Report PE433.701, European Parliament, Policy Division, 16 May 2012); Donald Rothwell et al, 

International Law: Cases and Materials with Australian Perspectives (Cambridge University Press, 2018) Ch 7; 

Danielle Ireland-Piper, Accountability in Extraterritoriality: A Comparative and International Law Perspective 

(Edward Elgar, 2017) (‘Accountability in Extraterritoriality’); Cedric Ryngaert, Jurisdiction in International Law 

(Oxford University Press, 2008). On territoriality: See, eg, Alejandro Chehtman, The Philosophical Foundations 

of Extraterritorial Punishment (Oxford University Press, 2010) 56; Galina Cornelisse, ‘Immigration Detention 

and the Territoriality of Universal Rights’ in Nicholas De Genova and Nathalie Peutz (eds), The Deportation 

Regime: Sovereignty, Space, and the Freedom of Movement (Duke University Press, 2010). On nationality: 

See, eg, Code pénale [Penal Code] (France) art 113-6, 113-7 [tr Alana Bonenfant]; Triggs, International Law (n 

17) 344, 355. On universality: See, eg, R v Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet 

(No 3) [2000] 1 AC 147 [273] (Lord Millet); Mahmoud Cherif Bassiouni, ‘Universal Jurisdiction for International 

Crimes: Historical Perspectives and Contemporary Practice’ (2001) 42 Virginia Journal of International Law 81; 

Roger O’Keefe, ‘Universal Jurisdiction: Clarifying the Basic Concept’ (2004) 2(3) Journal of International 

Criminal Justice 735. 
23 SS Lotus (n 5) 19; International Law Commission, Draft Articles on State Responsibility for Internationally 

Wrongful Acts, UN GAOR, UN Doc A/RES/56/83 (2002) art 7 (‘ARSIWA’); Arrest Warrant of 11 April 2000 

(Democratic Republic of the Congo v Belgium) (Judgment) [2002] ICJ Rep 3, 68[18], 84[69] (Judges Higgins, 

Kooijmans and Buergenthal) (‘Arrest Warrant’); Ilaşcu and Others v Moldova and Russia (European Court of 

Human Rights, Grand Chamber, Application No.48787/99, 8 July 2004) [333]-[335]. See also Ian Brownlie, 

Principles of International Law (Oxford University Press, 5th ed, 1998) 301-302. 
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States’ territory. Relevantly, immigration law and policy is informed by the territoriality 

principle because it regulates the crossing of a border, as the policy and subsequent practice of 

individual States has both internal and external affects.24 In this way, sovereignty is central to 

the jurisdiction of a State. 

One such example of this development of ‘responsibility’ is the World Health 

Organisation (‘WHO’), and the emergence of global health law as a distinct area for 

international cooperation and diplomacy post World War II (‘WWII’). This increase in 

multilateralism is predominantly evidenced through the WHO framework in the context of the 

right to health in international human rights law, but also, humanitarian law, environmental law, 

as well as trade, property, and investment law.25 This multiplicity has its own challenges. Galina 

Cornelisse suggests that the use of immigration detention as domestic policy promotes an image 

of power and control and perpetuates a conception of ‘defensive’ territoriality,26 rather than a 

policy of territoriality that is nevertheless executed in the spirit of international cooperation.27 

This thesis argues that the Commonwealth Government must consider the implications and 

obligations arising from the Australian dual onshore-offshore system, focusing specifically on 

the international legal obligations and ‘responsibilities’ which arise in the policy and practice 

of immigration detention. In particular, it does so through a focus on Australia’s historical 

practice of detaining children who enter Australia unlawfully. This is because the impact of 

immigration detention on the health of children is arguably more detrimental than that of their 

adult counterparts. 

C. PURPOSE OF THESIS 

1.  Objective 

The right to health contains a positive obligation for States to ‘embrace a wide range of  

socio-economic factors that promote conditions in which people can lead a healthy life and 

extends to the underlying determinants of health’.28 This thesis intends to demonstrate that in 

 
24 Cornelisse (n 22) 120. 
25 Chittharanjan Amerasinghe, Principles of the Institutional Law of International Organisations (Cambridge 

University Press, 2nd ed, 2005) 6; Lawrence Gostin, Global Health Law (Harvard University Press, 2014) xii, 59 

(‘Global Health Law’); Brigit Toebes, ‘Global Health Law: Defining the Field’ in Gian Luca Burci and Brigit 

Toebes (eds), Research Handbook on Global Health Law (Edward Elgar Publishing, 2018) 2-3. 
26 Cornelisse (n 22) 114. 
27 UN Charter (n 5) art 1; Trygve Lie, ‘Opening Address of the Secretary-General of the United Nations’ (Speech, 

Interim Commission of the World Health Organisation, 19 June 1946); Hiroshi Nakajima, ‘Global Disease threats 

and foreign policy’ (1997) 4(1) Brown Journal of World Affairs 319, 325. 
28 ICESCR (n 1) art 12; General Comment 14, UN Doc E/C.12/2000/4 (n 1). Cf Constitution of the World Health 

Organisation, opened for signature 22 July 1946, 14 UNTS 185 (entered into force 7 April 1948) preamble (‘WHO 

Constitution’). 
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the context of international human rights law, the right to health is lex specialis. It does so 

through analysis of the impact of detention on the health and development of children and 

relevant health outcomes.29 It examines the right to health for such children as a form of 

comparison against similar cohorts of children who hold Australian visas or citizenship. For 

example, these cohorts are identified by age or gender. This thesis will conclude that the right 

to health should be treated as a normative source of law that should be relied upon by the 

Commonwealth Government in the development and amendment of domestic policy which 

may impact its protection. Analysing the following research questions through the lens of a 

child in detention assists in affirming the positive obligation on Australia to ensure that the 

health and well-being of all persons in immigration detention is protected, as a signatory to both 

ICESCR, the Convention on the Rights of the Child (‘CRC’) and the Constitution of the World 

Health Organisation (‘WHO Constitution’),  

2.  Limitations 

The criteria used to analyse the right to health originates from the Committee on 

Economic, Social and Cultural Rights (‘CESCR’) General Comment No 14.30 This may identify 

further issues in relation to Australian correctional custody. However, discussion regarding 

conditions in criminal custody will not be considered as it is beyond the scope of the research 

questions posed by this thesis, which is concerned only with immigration detention. This thesis 

does not consider refugee law as an all-encompassing source of legal obligation, as not all 

persons in immigration detention attract the protection from the Convention Relating to the 

Status of Refugees (‘Refugee Convention’).31 This is because not all persons in immigration 

detention are refugees. The rights of refugees and asylum seekers enlivened through the 

Refugee Convention is only relied upon as a category of reference. That is, refugee law is only 

discussed where a particular obligation owed to refugees intersects with the obligation to protect 

the right to health while in immigration detention.  

 
29 Paul Hunt, ‘Interpreting the International Right to Health in a Human Rights-Based Approach to Health’ (2016) 

18(2) Health and Human Rights 109, 120 (‘Interpreting the International Right to Health’); Scott Sheeran, ‘The 

relationship of international human rights law and general international law: a hermeneutic constraint, or pushing 

the boundaries?’ in Scott Sheeran and Sir Nigel Rodley (eds), Routledge Handbook on International Human Rights 

Law (Routledge, 2013) 86; International Law Commission, Fragmentation of international law: Difficulties 

arising from the diversification and expansion of international law: Report of the Study Group of the International 

Law Commission, finalised by Martti Koskenniemi, UN Doc A/CN.4/L.682 (13 April 2006) 94 (‘ILC 

Fragmentation’). See also Reservations to the Convention on the Prevention and Punishment of the Crime of 

Genocide (Advisory Opinion) [1951] ICJ Rep 15, 23. 
30 General Comment 14, UN Doc E/C.12/2000/4 (n 1) [12].  
31 Convention Relating to the Status of Refugees, opened for signature 28 July 1951, 189 UNTS 150 (entered into 

force 22 April 1954) (‘Refugee Convention’). 
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Any questions pertaining to the legality of immigration detention, offshore detention, 

or the length of detention, will be limited only to the context of the right to health, excluding 

any ethical or moral questions broadly associated with immigration detention. 

Further, considerations of the conditions in immigration detention, both onshore and offshore, 

are limited only to an ancillary discussion to the right to health and how those conditions may 

have a direct impact on the health of a detainee. This thesis will only consider whether specific 

policies and practices related to the provision of the right to health are compliant or non-

compliant with Australia’s international legal obligations. This is because there is extensive 

literature on the legality of detention in its basic form, which is relied upon to analyse the current 

procedures and practices of the Commonwealth Government. This thesis is narrower in scope, 

focusing on one aspect of the rights protection for non-citizens in detention, wherein the 

Commonwealth Government fails to satisfy the threshold requirements of the international 

conventions it is a signatory to.  

This research does not consider accessibility or standardised healthcare for those who 

have been released from immigration detention and is limited only to the time spent in the 

custody of the state. Acculturation stressors, or the mental and emotional toll of cultural 

adaptation, are an important contextual consideration relevant to this area of research. However, 

they are not discussed in depth, as they concern ongoing health disparities experienced by 

marginalised groups, notably immigrant families, during  cultural assimilation.32 In this context, 

it would readily apply to asylum seekers who have been released and had their status 

determined. These stressors are defined as a reduction in health status (including psychological, 

somatic, and social indicators) for individuals who are undergoing significant environment 

changes and present differently in different groups.33 These stressors and relevant health 

outcomes, particularly post-detention, merit further examination beyond the scope of this thesis.  

For further discussion on what the Australian Healthcare community can do to change 

these practices for the better, Ryan Essex contributes a comprehensive analysis of the history 

of Australian immigration detention and the provision of healthcare within it.34 His work is 

briefly examined in the Literature Review, but ultimately, full consideration of these matters 

goes beyond the scope of this thesis. 

 
32 See, eg, John W Berry, ‘Contexts of Acculturation’ in David L Sam and John W Berry (eds), The Cambridge 

Handbook of Acculturation Psychology (Cambridge University Press, 2006) 21; John W Berry et al, ‘Comparative 

Studies of Acculturative Stress’ (1987) 21(3) International Migration Review 491 (‘Comparative Studies of 

Acculturative Stress’).  
33 Berry, ‘Comparative Studies of Acculturative Stress’ (n 32) 2.  
34 Essex, The Case for Non-violent Resistance (n 13). 
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3.  Preliminary Matters – Lawful Derogations 

Generally, legal research surrounding immigration detention, and by extension, the 

rights of refugees will question the legality of detaining persons who have not committed a 

criminal act.35 Relevantly, such detention is expressly prohibited in the International Covenant 

on Civil and Political Rights (‘ICCPR’),36 the Refugee Convention and the Convention Relating 

to the Status of Stateless Persons.37 Analysis relating to the legality of detention is beyond the 

scope of this thesis. The right to liberty and security of the person is not an absolute right.38 In 

the context of this thesis, international law generally accepts that detention is a lawful 

derogation of a person’s rights, in balance with the right of a sovereign State to exercise control 

over their territory.39 Despite this implied fluidity in the adherence of such rights, the Human 

Rights Committee has confirmed that administrative custody, such as immigration detention, 

poses a severe risk of becoming an arbitrary deprivation of liberty as it is ‘not [carried out] in 

the contemplation of prosecution on a  criminal charge’.40 This thesis proceeds on the premise 

that Australia’s detention of unlawful non-citizens, including children, is a valid exercise of 

territorial jurisdiction, but in doing so, the period of time that person remains in the custody of 

the Commonwealth attracts a higher duty of care relevant to that child’s right to health. 

 

 

 

 

 
35 See, eg, Human Rights Council Working Group on Arbitrary Detention, Opinion No 50/2018 concerning Edris 

Cheraghi (Australia), UN Doc A/HRC/WGAD/2018/50 (1 October 2018). See generally Lillian Robb, ‘There was 

an old lady who swallowed a fly: progressively more troubling amendments to the Australian Migration Act’ 

(2022) Australian Journal of Human Rights 1, 2-4; Peter Billings, ‘Regulating Crimmigrants Through the 

‘Character Test’: Exploring the Consequences of Mandatory Visa Cancellation for the Fundamental Rights of 

Non-citizens in Australia’ (2018) Crime, Law and Social Change 1, 226. See also DMH16 v Minister for 

Immigration and Border Protection (2017) 253 FCR 576, 580 (North J). See generally Jane McAdam, Refugees: 

Why seeking asylum is legal and Australia’s policies are not (UNSW Press, 2014) (‘Asylum is Legal and 

Australia’s Policies are Not’); Mary Crock, Immigration and Refugee Law in Australia (Federation Press, 1998).  
36 See, eg, International Covenant on Civil and Political Rights, opened for signature 19 December 1966, 999 

UNTS 171 (entered into force 23 March 1976) arts 4, 9 (‘ICCPR’). 
37 Convention Relating to the Status of Stateless Persons, opened for signature on 28 September 1954, 360 UNTS 

117 (entered into force 6 June 1960).  
38 See also Human Rights Committee, General Comment No 35: Article 9 (Liberty and Security of a Person), 

UN Doc CCPR/C/GC/35 (16 December 2014) [10] (‘General Comment 35’). 
39 See, eg, ICCPR (n 36) arts 4, 7, 9. See also General Comment 35, UN Doc CCPR/C/GC/35 (n 38) [8]-[10]. 
40 General Comment 35, UN Doc CCPR/C/GC/35 (n 38) [5], [15]. See, eg, Human Rights Committee, Concluding 

Observations on Colombia, UN Doc CCPR/C/COL/CO/6 (4 August 2010) [20]. 
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4.  Terms of Reference  

For the purposes of this thesis, an ‘unlawful non-citizen’ refers to any person who does 

not have citizenship status or a valid visa to enter Australia at the time of their arrival.41 This 

thesis will, where possible, utilise language found in Australian domestic legislation, namely 

section 5 of the Migration Act. Other terms are commonly used to refer to subgroups of 

‘unlawful non-citizen’, such as: 

Asylum Seeker ‘a person has been forcibly displaced from their country of 

origin but whose request for sanctuary has yet to be 

processed.’42 

Refugee ‘a person who is outside of their country of nationality owing 

to a well-founded fear of persecution and is unable or 

unwilling to avail themselves to the protection of that 

country.’43 

Stateless Person ‘a person who is not considered as a national by any State by 

operation of its law.’44 

 

A ‘health system’ is generally defined as the sum of all total organisations, institutions, 

and resources whose primary purpose is to improve health.45 This places obligations on those 

employed in the healthcare sector, but also on those who may work in traditional healthcare, 

who develop best practice and policy guidelines, or even those who work in niche areas which 

are ultimately intertwined with the provision of health (like environmental protection).46 Early 

conceptions of a health system relied on four main sub-groups: those being served by the 

system, those providing care, third-parties and the government or regulator.47 In the global 

context, health systems vary drastically from State to State, and are commonly influenced by a 

variety of factors in each particular State.48 For example, financing, resource capacity and 

allocation can all have effects on the proper deployment of a health system. This is relevant to 

 
41 See Migration Act (n 10) ss 5, 189. 
42 Migration Act (n 10) s 501(1). See also Janet Phillips, Department of Parliamentary Services (Cth), ‘Asylum 

Seekers and Refugees: What are the facts?’ (Research Paper, 2 March 2015) 3; Universal Declaration of Human 

Rights, GA Res 217A(III), UN GAOR, UN Doc A/810 (10 December 1948) art 14 (‘UDHR’). 
43 Migration Act (n 10) s 5H(1)(a). See also Refugee Convention (n 31) art 1A. NB: When an asylum seekers’ 

request for sanctuary is deemed valid, they become a ‘refugee’. 
44 Convention relating to the Status of Stateless Persons, opened for signature 28 September 1954, 360 UNTS 117 

(entered into force 6 June 1960) art 1(1). See Migration Act (n 10) ss 351, 417. See also Michelle Foster, Jane 

McAdam and Davina Wadley, ‘Part One: The Protection of Stateless Persons in Australian Law – The Rationale 

for a Statelessness Determination Procedure’ (2016) 40 Melbourne University Law Review 401, 421-442. 
45 James Johnson and Carleen Stoskopf, ‘Introduction to Health Systems’ in James Johnson, Carleen Stoskopf and 

Leiyu Shi (eds), Comparative Health Systems: A Global Perspective (Jones & Bartlett, 2nd ed, 2018) 1.  
46 Meredith Kimball and Bruce Fried, ‘Defining and Measuring Health Systems’ in Bruce Fried and Laura Gaydos 

(eds), World Health Systems (Health Administration Press, 2nd ed, 2012) 29-30. 
47 See, eg, Jacques van der Gaag and Mark Perlman (eds), Health, Economics and Health Economics 1980: World 

Congress Proceedings (Elsevier Science and Technology, 1981).   
48 Kimball and Fried (n 46) 29.  
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the analysis of the Australian health system and the various aspects of its operation referenced 

above which will be relied upon throughout this thesis. 

D. RESEARCH QUESTIONS 

This thesis is based on the assumption that the existence of the right to health in 

international law is uncontested. Therefore, the overarching research questions for this project 

are: 

1. Does Australia have an obligation to proactively prevent conduct and policy which 

would violate the right to health? 

2. Does Australia have an obligation to prevent the negative consequences of a policy of 

immigration detention, specifically an individual’s physical and mental health? 

These questions will be informed by the following sub-questions: 

a. Can the right to health be utilised as a normative source of law when developing 

immigration policy? If so, how? 

b. Has the High Court addressed the protection of human rights in immigration 

detention? Has it considered the right to health? 

E. METHODOLOGY 

This thesis adopts a ‘legal-doctrinal’ methodology. Terry Hutchinson and Nigel Duncan 

define this method as a two-step process: (1) locating sources of law, with background research 

or secondary commentary; and (2) interpreting and analysing the texts.49 This research focuses 

on international legal instruments in human rights and health law, as well as Australian legal 

instruments. Any point of comparison between States will be sourced from a member state of 

the WHO, and maintains signatory status to ICESCR, like Australia.  

By its nature, legal analysis is interpretative.50 This requires a systematic review of the 

available sources of law while maintaining an appropriate scope. Systematic reviews require 

well-formulated, answerable questions which limit the scope of analysis to a directed, specific 

area for further research.51 This thesis analyses statutes, international conventions, and judicial 

 
49 Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: Doctrinal Legal Research’ (2012) 

17(1) Deakin Law Review 83, 110.  
50 VCLT (n 17) art 31(1); Oxford University Press, Max Planck Encyclopedias of International Law (online at 7 

December 2021) ‘Matthias Herdegen - Interpretation in International Law’ [2]-[3]. See, eg, Oil Platforms (Iran v 

United States of America) (Preliminary Objections) [1996] ICJ Rep 803, 812[23] (‘Oil Platforms’). 
51 Hutchinson and Duncan (n 49) 109. 
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decisions in order to identify legal principles, policies, and state practice. It draws conclusions 

on the applicability of relevant international instruments at the intersection of domestic 

immigration detention policies and human rights law. It further considers secondary sources, 

including academic commentary and government policy statements, including, but not limited 

to, statements and reports by the Commonwealth Government and its Ministers to international 

and domestic organisations. Secondary sources assist the author to compare the objectives and 

aspirations of relevant legal instruments and organisations against current Australian policy. 

1.  What data is in this research and how was it collected? 

This research presents a collection of legal analysis on the existence of international 

human rights and the application of such rights to detainees in Australian immigration 

detention. An assessment of the conditions in the Australian system, where it concerns the 

obligation of the right to health, is also provided. This data was collected through the 

identification and analysis of relevant legal documents and commentary in the context of human 

rights law and the right to health, as well as relevant Australian legislation. This is a legitimate 

means of data collection for legal analysis.52 

(a)  Article 38 of the Statute of the International Court of Justice 

Analysis of academic commentary, domestic legislation, and judicial decisions provides 

a means for considering the presence of international legal principles pursuant to article 38 of 

the Statute of the International Court of Justice (‘ICJ Statute’).53 As Anthony Cassimatis AM 

explains, article 38 is technically a treaty provision ‘which simply tells the International Court 

of Justice (‘ICJ’) how to operate in terms of the law that is to be applied’.54 Therefore, the first 

source of rights and obligations under international law arise from treaties.  

Within the United Nations (‘UN’) system, treaties are the primary vessel by which 

States, and international organisations, establish their rights and obligations in ‘precise terms’.55 

The binding nature of a treaty, or the process by which a State may become bound to the 

 
52 Hutchinson and Duncan (n 49) 109-110. 
53 Statute of the International Court of Justice art 38 (‘ICJ Statute’). See also SS Lotus (n 5) [18]; Corfu Channel 

(n 17) 28; Gulf of Maine Case (Canada v United States of America) (Judgment) [1984] ICJ Rep 246, 299. See, eg, 

Rome Statute of the International Criminal Court, opened for signature 17 July 1998, 2187 UNTS 90 (entered into 

force 1 July 2002) art 21 (‘Rome Statute’). See generally Malgosia Fitzmaurice, ‘History of Article 38 of the 

International Court of Justice’ in Samantha Besson and Jean d’Aspremont (eds), The Oxford Handbook of Sources 

of International Law (Oxford University Press, 2017). 
54 Anthony Cassimatis, Public International Law (Oxford University Press, 2021) 70. 
55 Ibid 71. See also ICJ Statute (n 53) art 38(1)(a). 
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provisions within it, are usually provided for within a treaty.56 Notwithstanding pacta tertiis, it 

is generally accepted that where a treaty does not provide direction or insight on a matter, 

international custom and general principles of law should be relied upon.57 Any analysis or 

establishment of customary international law requires evidence of two things: (1) state practice, 

as an objective indicia of the evolution of a legal obligation for States;58 and, (2) opinio juris, 

demonstrating the subjective acceptance by the international community of the practice as law 

or binding obligation.59 State practice indicates the principles established in international law 

which possess the assumption of obligatory compliance amongst those States who consent to 

the principles.60 State practice does not need to be absolute in the international community.61 

Rather, States must act consistently with a particular rule which is affected by the customary 

rule in question.62  

Generally, interpretation of state practice follows the colloquial approach of ‘actions 

speak louder than words’ to ascertain a State’s position on a particular matter.63 When 

ascertaining the existence of a customary rule, state practice is legally distinct from the practice 

of State’s subsequent to the ratification of, or accession to, an international treaty.64 It must be 

demonstrated that States act in accordance with that rule based on a perceived legal obligation 

or entitlement to do so, rather than courtesy.65 State practice emerges not only in the external 

conduct of a State in its dealings with the international community, but also internal matters, 

such as: domestic legislation, judicial decisions, diplomatic communications (for example, a 

 
56 Ibid 72. See generally VCLT (n 17) art 2(1)(b), 18. See generally Anne Twomey, Department of Parliamentary 

Services (Cth), Procedure and Practice of Entering and Implementing International Treaties (Background Paper 

No 27, 1995) 14.  
57 ICJ Statute (n 53) arts 38(1)(b), 38(1)(c). See Mahmoud Cherif Bassiouni, ‘A Functional Approach to “General 

Principles of International Law”’ (1990) 11(3) Michigan Journal of International Law 768, 768-769, 771, 773. 

See generally Lassa Oppenheim, International Law: A Treatise (Longmans, 5th ed, 1937) 24; Prosecutor v 

Kupreškić et al. (Judgment) (International Criminal Tribunal for the Former Yugoslavia, Trial Chamber, IT-95-

16-T, 14 January 2000) 238[591]. 
58 Nicaragua (n 5) [186]; International Law Commission, ‘Draft Articles on the Identification of Customary 

International Law with Commentaries’ [2018] II Yearbook of the International Law Commission 122, [66] 

(‘ILC Draft Articles on CIL’). See, eg, Hugh Thirlway, The Sources of International Law (Oxford University Press, 

2014) 59-60, 71. See generally Ralph Gaebler and Alison Shea (eds), Sources of State Practice in International 

Law (Brill Nijhoff, 2nd ed, 2001).  
59 North Sea Continental Shelf (Germany v Denmark) (Merits) [1969] ICJ Rep 3, 175[77] (‘North Sea Continental 

Shelf’). See also Thirlway (n 58) 75. 
60 ICJ Statute (n 53) art 38(1)(c). See, eg, Pulp Mills on the River Uruguay (Argentina v Uruguay) (Judgment) 

[2010] ICJ Rep 135 [26], [28], [29]-[47] (‘Pulp Mills’). Cf Antonio Cassese, International Law (Oxford University 

Press, 2nd ed, 2005) 162-163. 
61 Asylum (n 3) 290-291 (Judge Alvarez). 
62 North Sea Continental Shelf (n 59) 175[77]; Nicaragua (n 5) [186].  
63 Oxford University Press, Max Planck Encyclopedias of International Law (online at 30 December 2021) ‘Sir 

Michael Wood and Omri Sender - State Practice’ [2]. Cf Nicaragua (n 5) [207]. 
64 ICJ Statute (n 53) art 38(1). 
65 Cassimatis (n 54) 78; ILC Draft Articles on CIL (n 58) conclusion 15.  
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note verbale) and Ministerial statements.66 Conversely,  Antonio Cassese denied that a 

‘persistent objector’ rule existed in international law.67 His position is consistent with the 

writings of many academics, particularly relating to the incompatibility of the 

‘persistent objector’ rule and jus cogens norms.68 In the absence of individual State consent, 

state practice can present as opinio juris, wherein a principle may crystallise as a matter of 

customary international law.69 Regardless, for the purposes of identification of customary rules, 

such interpretation must distinguish between any legal and political justification for such 

actions; and that conduct relied upon to establish state practice must be attributable to the 

State.70 Such practice must be taken to include all applicable or relevant acts or omissions of a 

State and must be assessed holistically. Australian immigration policy is an example of 

contemporary state practice. 

This thesis pulls evaluative criteria for compliance with obligations arising from the 

right to health from General Comment No 14: (1) Accessibility, (2) Availability, 

(3) Acceptability and (4) Quality (‘AAAQ Framework’). 71 This framework underpins the 

various ‘soft law’ instruments which define the right to health.72 However, this thesis takes the 

position that the right to health is so intrinsic to the operation of some jus cogens norms, like 

the right to life and the prohibition on torture, that it must consideration of its obligations must 

become an essential precursor to any relevant policy development. As a means of statutory 

interpretation, this analysis considers the preambulatory clauses, travaux préparatoires, and 

provisions contained in international, and domestic, legal instruments.73 This data was collected 

 
66 VCLT (n 17); Jurisdictional Immunities of the State (Germany v Italy; Greece Intervening) (Judgment) [2012] 

ICJ Rep 99 [55]-[56]; ILC Draft Articles on CIL (n 58) 133-134. 
67 Cassese (n 60). 
68 See VCLT (n 17) art 53. See generally William Schabas, ‘Identifying the norms of the customary international 

law of human rights’ in William Schabas (ed), The Customary International Law of Human Rights (Oxford 

University Press, 2021) 42 citing Legal Consequences for States of the Continued Presence of South Africa in 

Namibia (South-West Africa) (Advisory Opinion) [1971] ICJ Rep 16, 57 (‘South-West Africa AO’).   
69 James Crawford, Brownlie’s Principles of Public International Law (Oxford University Press, 9th ed, 2019) 

21-28. See also James Crawford, ‘Chance, Order, Change: The Course of International Law’ (2013) 365 Recueil 

des Cours 9, 109 (‘Chance, Order, Change’).  
70 ARSIWA, UN Doc A/RES/56/83 (n 23) art 2; ILC Draft Articles on CIL (n 58) 132. See, eg, Territorial and 

Maritime Dispute (Nicaragua v Colombia) (Judgment) [2012] ICJ Rep 624, 645[37]. 
71 General Comment 14, UN Doc E/C.12/2000/4 (n 1) [12]. See, eg, United Nations General Assembly, Principles 

for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care, GA Res 46/119, 

UN GAOR, 46th sess, UN Doc A/RES/46/119 (17 December 1991); Hunt, ‘Interpreting the International Right to 

Health’ (n 23) 120. 
72 Brigit Toebes, ‘Global Health Law: Introduction’ (Human Rights and Global Health Challenges Lecture Series, 

University of Groningen, 6 July 2020). NB: ‘Soft law’ refers to quasi-legal instruments (like guidelines or 

agreements) which do not have binding force over signatories. One example of ‘soft law’ instruments is resolutions 

or declarations by the UN General Assembly. See generally Anna Di Robliant, ‘Genealogies of Soft Law’ (2006) 

54 American Journal of Comparative Law 499.  
73 VCLT (n 17) art 32. 
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through the identification and analysis of legal documents relevant to international human rights 

law, the right to health, and the Australian immigration detention system. Analysis of judicial 

commentary also follows a ‘legal-doctrinal’ methodology. This is a legitimate means of data 

collection for legal analysis and assists in reaching a conclusion on the existence of a ‘right to 

health’ for detainees, particularly children. 

2.  Australia as a Case Study 

Australia was chosen for this project because of its established history with immigration 

detention.74 The formation of this thesis began with a personal interest in Australia’s obligation 

to protect the human rights of individuals in immigration detention, of which there is extensive 

academic contribution.75 As a common-law system, an Australian case study lends itself to 

analysis of its superior courts and the binding nature of their findings on future legal decision 

making, and ultimately, parliamentary action. For example, the passing and subsequent repeal 

of the Migration Amendment (Urgent Medical Treatment) Bill (‘Medevac Bill’)76 drew 

attention to a gap in the existing literature at the time, where little, if any, literature existed 

surrounding the provision of healthcare and the overall health and well-being of immigration 

detainees from a legal, doctrinal perspective. 

 
74 See, eg, Explanatory Memorandum and Statement of Compatibility with Human Rights, Ending Indefinite and 

Arbitrary Immigration Detention Bill 2022 (Cth). See generally Peter Billings, ‘Refugee Protection and State 

Security in Australia: Piecing Together Protective Regimes’ (2017) 24 Pandora’s Box 79; Ryan Essex, ‘Healthcare 

and complicity in Australian immigration detention (2016) 20(7) The International Journal of Human Rights 1039 

(‘Healthcare and Complicity’); Melissa Bull et al, ‘A Demography and Taxonomy of Long-term Immigration 

Detention in Australia’ (2013) 2(1) International Journal for Crime and Justice 98;Tamara Wood and Jane 

McAdam, ‘Australian Asylum Policy All at Sea: An Analysis of Plaintiff M70/2011 v Minister for Immigration 

and Citizenship and the Australia-Malaysia Agreement’ (2012) 61(1) International and Comparative Law 

Quarterly 274. 
75 See generally David Neil and Michelle Peterie, ‘Grey networks: The contradictory dimensions of Australia’s 

immigration detention system’ (2018) 59(1) Asia Pacific Viewpoint 132; Amy Nethery and Rosa Holman, ‘Secrecy 

and human rights abuse in Australia’s offshore immigration detention centres’ (2016) 20(7) The International 

Journal of Human Rights 1018; Peter Billings, ‘Whether Indefinite Immigration Detention in Australia? 

Rethinking Legal Constraints on the Detention of Non-Citizens’ (2015) 38(4) University of New South Wales Law 

Journal 1386; Louise Newman, Nicholas Proctor and Michael Dudley, ‘Australia and Asylum-Seekers’ (2013) 

25(3) International Journal of Refugee Law 435; Michael Dudley, ‘Seeking asylum in Australia: immigration 

detention, human rights and mental health care (2013) 21(4) Australasian Psychiatry 315; Vanessa Johnston, 

‘Australian asylum policies: have they violated the right to health of asylum seekers?’ (2009) 33(1) Australian and 

New Zealand Journal of Public Health 40. 
76 2018 (Cth).  
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(a) How can we evaluate Australia’s compliance in an international context? 

Australia is a member of the Group of 20 (‘G20’) and is classified as an 

‘advanced economy’ by the International Monetary Fund (‘IMF’).77 While economic stability 

is not exclusively determinative when evaluating human rights compliance, it provides a 

threshold for the minimum expectations on States in terms of international cooperation, namely 

States which experience socio-economic and political stability.78 Generally, the IMF is obliged 

to consider the protection of the right to health in its lending policies and assist countries in 

their realisation of the right to health.79 In 2018, there were an approximately 258 million 

migrants globally;80 167.7 million of whom resided in G20 countries.81 Based on compiled 

research by the Asylum Seeker Resource Centre, the cost of offshore processing totalled 

roughly 573,000 AUD per year in 2018 despite the closure of some Regional Processing 

Centres (‘RPC’s’), whereas onshore processing totalled roughly 346,000 AUD per person.82 

These numbers demonstrate, inter alia, that economic stability of a State is an essential 

consideration when evaluating the protection of the right to health, specifically in the context 

of immigration. As Australia is able to shoulder the costs associated with implementing such 

policies, it is an appropriate choice for analysis of the economic factors which impact human 

rights compliance, although the nuances of such are beyond the scope of this thesis.  

Despite geographic, legal, and political differences with other G20 countries, Australia 

provides a tangible example of domestic policies at the intersection of international human 

rights law and immigration, which makes it an appropriate choice for analysis. In the absence 

of an international land border, Australia is one of the few countries in the world that can 

exercise absolute control over its borders without consideration of bilateral or regional policy 

agreements, like that of the United States of America (‘USA’) and Canada, or the European 

Union.83 As a result, Australia’s policies are distinct in their operative function when compared 

to other States, at least in the context of immigration. However, the absence of a land border 

does not produce a conclusion that Australia has a lesser capacity to adequately fulfill the 

 
77 International Monetary Fund, World Economic Outlook: Global Manufacturing Downturn, Rising Trade 

Barriers (3 October 2019) appendix. See generally Group of Twenty, ‘G20 Participants’, About the G20 

(Information, 20 May 2020). 
78 General Comment 14, UN Doc E/C.12/2000/4 (n 1) [53]-[56]. 
79 Ibid [64]. 
80 Migration Data Portal, ‘The G20 and Migration’ Migration and Development (Infographic, 9 June 2020) 

<https://migrationdataportal.org/themes/g20-and-migration-data-sources>. 
81 Ibid. 
82 Essex, The Case for Non-violent Resistance (n 13) 14. See, eg, Asylum Seeker Resource Centre, Save the 

Children and Get Up, At What Cost? The human and economic cost of Australia’s offshore detention policies 

(Report, 2019).  
83 Essex, The Case for Non-violent Resistance (n 13) 21.  
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human rights of persons who enter Australia, lawfully or otherwise. Where Australian policy 

falls short of the thresholds set in international law and where this work analyses state practice, 

domestic legislation of a variety of States will be relied upon. This will assist in contextualising 

the standard achieved in Australia and where it may fall below the ‘highest attainable standard 

of health’.84 This allows for analysis of how Australia may be able to adapt the policy of another 

State to suit their geo-political and diplomatic needs, in line with their human rights obligations. 

F. LITERATURE REVIEW 

There have been significant developments in international law with respect to the 

normative definition of the right to health and the practical obligation on States in undertaking 

its protection.85 This research aims to identify where and when the right to health should be 

extended to persons held in immigration detention. It intends to examine this obligation on the 

premise that States owe human rights protection to individuals on their territory, under their 

control, or in their custody. This literature review is split into the following themes:  

• The origins of international human rights law, including analysis of the right to 

health in the Australian immigration system; and,  

• State responsibility in the context of extraterritorial human rights breaches. 

 

The late James Crawford AC SC FBA noted human rights are a ‘broad area of concern 

[...] and while an appropriate category of reference, their relevance is a source of confusion in 

application’.86 He suggested that analysis of human rights problems only arise in specific factual 

and legal contexts and must be evaluated through consideration of relevant laws, whether the 

law of a specified State, the provisions of an international convention, or general principles of 

international law.87 This thesis accepts that human rights violations occur in the context of 

Australian immigration detention.88 Human rights law is often overlooked in the drafting stages 

 
84 ICESCR (n 1) art 12(1). 
85 Alicia Ely Yamin, ‘The Right to Health Under International Law and Its Relevance to the United States’ (2005) 

95(7) American Journal of Public Health 1156.  
86 James Crawford, Brownlie’s Principles of Public International Law (Oxford University Press, 8th ed, 2012) 610 

(‘Brownlie’s Principles of Public International Law 8th ed’). 
87 Ibid. See ICJ Statute (n 53) art 38(1). 
88 ICCPR (n 36) art 9. See generally Ben Saul, ‘Dark Justice: Australia’s Indefinite Detention of Refugees on 

Security Grounds Under International Human Rights Law’ (2012) 13 Melbourne Journal of International Law 1; 

Ben Saul, ‘The Kafka-esque Case of Sheikh Mansour Leghaei: The Denial of the International Human Right to a 

Fair Hearing in National Security Assessments and Migration Proceedings in Australia’ (2010) 33 University of 

New South Wales Law Journal 629; Keiran Hardy, ‘ASIO, Adverse Security Assessments, and a Denial of 

Procedural Fairness’ (2009) 17 Australian Journal of Administrative Law 39; Matthew Stubbs, ‘Arbitrary 

 



 

18 

 

of domestic policy. This thesis argues that human rights law must be a part of domestic policy 

development and judicial analysis of relevant legal questions. 

1.  Origins of International Human Rights Law 

As a matter of international relations and diplomacy, state sovereignty predates the 

establishment of the modern international legal system by 300 years.89 Under the original 

conception of state sovereignty – that is, from the signing of the Treaty of Westphalia in 1648 

to the creation of the League of Nations after World War I (‘WWI’) – state sovereignty extended 

to an absolute protection of the affairs within the domaine réservé of a State.90 In the context of 

the United Nations system, international law purports to protect the sovereignty of the State in 

equal balance to the sovereignty of individual persons (regardless of their sex, gender, ethnicity, 

national origin, etc).91 While the UN Charter and the ICJ recognise the principle of 

non-interference and state autonomy as pillars of the international legal system,92 the growth of 

human rights law as a distinct area of this system has shifted the conception of sovereignty from 

the ‘right’ of States to a ‘responsibility’ which they are obliged to act upon.93 As Michael 

Reisman suggests: ‘no serious scholar still supports the contention that internal human rights 

are “essentially within the domestic jurisdiction of any state” and hence insulated from 

 
Detention in Australia: Detention of Unlawful Non-Citizens under the Migration Act 1958 (Cth)’ (2006) 25(9) 

Australian Yearbook of International Law 273; Caroline Bush, ‘National Security and Natural Justice’ (2008) 57 

Australian Institute of Administrative Law Forum 78. See, eg, Human Rights Committee, Communication No 

560/1993: A v Australia, 59th sess, UN Doc CCPR/C/59/D/560/1993 (30 April 1997) [9.3]-[9.4]; Human Rights 

Committee, Communication No 900/1999: C v Australia, 76th sess, UN Doc CCPR/C/76/D/900/1999 (13 

November 2002) [8.2]; Human Rights Committee, Communication No 1041/2001: Omar Sharif Baban v 

Australia, 78th sess, UN Doc CCPR/C/78/D/1014/2001 (18 September 2003) [7.2]; Human Rights Committee, 

Communication No 1069/2002: Ali Aqsar Bakhtiyari and Roqaiha Bakhtiyari v Australia, 79th sess, UN Doc 

CCPR/C/79/D/1069/2002 (6 November 2003) [9.3]; Human Rights Committee, Communication No 1324/2004: 

Danyal Shafiq v Australia, 88th sess, UN Doc CCPR/C/88/D/1324/2004 (13 November 2006) [7.2]–[7.3]; Human 

Rights Committee, Concluding Observations: Australia, 95th sess, Agenda Item 8, UN Doc CCPR/C/AUS/CO/5 

(7 May 2009) 5–6[23]; Human Rights Council, Report of the Special Rapporteur on the human rights of migrants, 

Jorge Bustamante, UN Doc A/HRC/7/12 (25 February 2008); Commission on Human Rights, Report of United 

Nations Working Group on Arbitrary Detention, UN Doc E/CN.4/2004/3 (15 December 2003); Cf Human Rights 

Committee, Communication No 456/1991: Celepli v Sweden, 51st sess, UN Doc CCPR/C/51/D/456/1991 

(2 August 1994). NB: Celepli is distinguishable because the Complainant was lawfully present in Sweden at the 

time they were detained.   
89 Cassimatis (n 54) 43-44; Crawford, ‘Chance, Order, Change’ (n 69) 188. See generally Gross (n 16). 
90 Michael Reisman, ‘Sovereignty and Human Rights in Contemporary International Law’ (1990) 84 American 

Journal of International Law 866, 869. 
91 UN Charter (n 5) art 2; Amerasinghe (n 25) 7. See, eg, ICCPR (n 36); Refugee Convention (n 43); Convention 
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international law’.94 Our modern conception of human rights can be traced to the 

Covenant of the League of Nations which compelled States to ‘respect all treaty obligations in 

the dealings of organised peoples’.95 Many League of Nations mandates served as a formative 

recognition of human rights standards despite their limited application preceding WWII, for 

example, the fair treatment and protection of minorities.96  

The preamble of the UN Charter opens with the affirmation of ‘fundamental human 

rights, in the dignity and worth of the human person’.97 This statement is accepted by all States 

upon UN membership and creates an obligation for States to protect the human rights of all 

individuals within its jurisdiction and control.98 These words were subsequently adopted into 

the Universal Declaration of Human Rights (‘UDHR’).99 Thomas Buergenthal suggests that the 

notion that the UN should serve as the arbiter of human rights protection was born out of the 

belief that Adolf Hitler would not have risen to power if a competent international organisation 

had existed to intervene.100 For example, in instances of systemic human rights abuses, the UN 

system exists to protect the rights of individuals.101 Sir Hersch Lauterpacht stated: 

International law, which has excelled in punctilious insistence on the respect owed by 

one sovereign State to another, henceforth acknowledges the sovereignty of man. For 

fundamental human rights are rights superior to the law of the sovereign State … [T]he 

recognition of inalienable human rights and the recognition of the individual as a subject 

of international law are synonymous.102  

Gillian Triggs noted the rights contained within the International Bill of Human Rights 

(consisting of the UDHR, the ICCPR, and ICESCR) created the foundation upon which formal 

treaty commitments have developed.103 Buergenthal agrees by acknowledging that the scope of 

human rights obligations in the UN Charter were a major development in human rights law, 

followed soon after by the creation of dedicated institutions to regulate compliance.104 This 

‘opened the door’ for the establishment of regional and non-governmental organisations with 
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the ‘raison d’être to fulfil the human rights obligations which were codified’.105 It can be argued 

this increase in multilateral cooperation is based on the acceptance of human rights obligations 

as customary rules.106 Chittharanjan Amerasinghe conceptualises this evolution as ‘the law of 

international organisations’, which he considers to be lex specialis.107 He contrasts his position 

with the argument that the ‘law’ of international organisations was formed as a result of the 

‘laws’ stemming from the constitutive documents and agreements of such organisations.108 

International law exists where the conduct of State creates expectations which are acted, 

or relied upon, and its creation is unhampered by the dissent of particular States.109 While some 

scholars have expressed concern that the concept of a consent-based system runs the risk of 

posing a ‘moral superiority’ standard on developing states, the likelihood of such a standard 

coming to fruition is low. 110 Penelope Mathew notes that international courts and tribunals are 

‘prepared to pay more attention to what States should be doing in the context of those 

obligations, rather than what States actually do’.111 Since specialised protection of refugee law 

began to emerge within the international system, many ‘classic destination countries’ have 

struggled to balance their domestic concerns surrounding the regulation of border control, and 

their external human rights obligations.112 It is this balancing act which gives rise to these 

research questions. Should a State be able to circumvent its international obligations in the name 

of domestic policy? The literature, and the principles of treaty interpretation,113 conclude that 

the answer is no, especially where those obligations overlap with certain guarantees rooted in 

customary international law.  

Ultimately, the effective implementation of human rights protections relies on 

institutional safeguards at a domestic level. James Jupp has stated, ‘human rights are rights that 

apply to people by virtue of their being human, not by virtue of their nationality or their race or 
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gender or status, or any other attribute’.114 Where a States’ domestic policy or practice is 

inconsistent, but not necessarily in violation of an obligation, there is a gap in enforcement the 

international level. 

2.  The Right to Health 

Every member State of the UN has ratified at least one document which recognises the 

right to health in some capacity.115 As will be discussed in depth in Chapter Two, the right to 

health has emerged as an essential right attracting its own protection under international law. 

In essence, it entitles individuals to a system which allows equal opportunity to enjoy the 

highest attainable standard of health.116 Buergenthal argues that  ‘the recognition of the right to 

health as an internationally guaranteed right […] gives legal and political legitimacy to the 

claims for its enjoyment’.117 Global health law emerged in its modern in the 1990s and consists 

of binding, and non-binding, documents adopted by the WHO, as well as the considerations of 

health and living standards.118 CESCR has explicitly stated that a violation of the right to health 

occurs when a country employs ‘policies or laws which contravene article 12 of the ICESCR, 

which can be any law which interferes, or circumvents, an individuals’ enjoyment of the 

components of the right to health’.119 Any consideration of a State’s socio-economic and 

practical capabilities in protecting such a right, does not, prima facie, permit States to 

circumvent the provision of the social determinants of health.120  

3.  Australian Immigration Law and Mandatory Detention 

Australia’s immigration system contains some of the most controversial domestic 

enforcement policies when compared with other G20 States. As will be discussed in Chapter 

Three, there is extensive academic contribution in the field of human rights in the context of 
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Australian immigration detention,121 particularly relating to the length of time detainees are 

held, and resulting health outcomes.122 This thesis intends to address the practical failures of 

the current system in upholding Australia’s obligations to protect and provide the children it 

detains with necessary treatment and relevant education programmes, services, and support, to 

ensure they enjoy the ‘highest attainable standard of health’.123 For example, the Medevac Bill 

could have provided a legislative threshold by which we could measure Australia’s compliance 

in the context of immigration detention but was ultimately repealed in December 2019. 124  

Jane McAdam has published widely on general human rights obligations which are 

relevant to Australia’s mandatory detention regime.125 In particular, she has explored the 

historical evolution of the Australian response to maritime arrivals.126  Her work is relevant to 

this thesis because Australian immigration detention legitimately operates, at least in part, to 

assess the validity of asylum claims and humanitarian visa applications upon arrival.127 She 

explores the notion of the ‘queue-jumper’, through analysis of the dualist process of 

humanitarian protection visas issued to those who apply before arrival versus those who claim 

asylum on arrival, which has become a central tenet of the discourse on refugees in Australia.128 

Further, she has contributed extensively on the international frameworks which exist to protect 

refugee populations.129 

In the context of a socio-political analysis, Charishma Ratnam has explored the 

‘Australian identity’ and the influence of national identity on law makers involved in migrant 
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intake and policymaking.130 She argues that the narrative of ‘othering’ in Australia ‘rejects those 

who are ‘not us’ […], who threaten to take away what ‘you’ have, as the legitimate subject of 

the nation, [...] the true recipient of national benefits’. 131  

Peter Billings provides a legal basis for Ratnam’s proposition, finding a distinct 

exclusion of ‘others’ in Australia, specifically in the context of legislation which impacts 

refugees and Indigenous populations.132 He has observed that the judiciaries of Western Europe 

and North America have not ‘vigorously asserted’ the application of human rights law in their 

respective judicial commentary.133 He concludes that each judiciary’s approach to human rights 

within their immigration policies are heavily influenced by their own policy and the diplomatic 

ideals.134 Billings has endorsed the approach of Giorgio Agamben, who argues there is a ‘state 

of exception’ in relation to the ‘others’ out-groups.135 This thesis rejects this position, arguing 

that all persons who fall outside of the scope of an ‘in-group’ have equal entitlement to health 

care and human rights protection in Australian immigration detention.  

Further, Billings has written extensively on the obligations owed by the Commonwealth 

Government to asylum seekers by analysing judicial outcomes and procedural fairness for 

asylum seekers in their application for recognition and refuge.136 He theorises that there are 

practical obstacles within the individuality of domestic policies, for example, in Australia, 

where there must first be a determination of a persons’ actual right to claim refugee status before 
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the validity of such a claim is adjudicated.137 In doing so, he has analysed influential High Court 

cases in which the bench considered the legality of Australian immigration policy, for example: 

Plaintiff M61/2010E; Plaintiff M69 v. Commonwealth (‘Plaintiff M61/M69’);138 and, Plaintiff 

M70/2011 v. Minister for Immigration and Citizenship (‘Plaintiff M70’)139 both of which will 

be discussed in Chapter Three.  

Kate Ogg has provided analysis on developments in both the Federal Court and Federal 

Parliament, suggesting that the framework of international human rights law is cementing a 

place in the ‘peripheral of Australia’s refugee law and policy’ rather than the centre point of 

consideration in judicial and parliamentary decision-making.140 She identifies an emerging 

trend amongst asylum seekers and refugees, whereby they engage with the process of judicial 

review in their chosen place of ‘refuge’, in an effort to avoid residing in an encampment during 

the evaluation of their claim for protection, and beyond.141 In this analysis, she examines the 

difference between what is expected by those seeking refuge, and what is ‘notionally at least, a 

place of refuge’ when considering the difference between an encampment and the expectation 

of community integration.142 She has written extensively on the interaction of domestic 

immigration policies and the international legal norms which provide protection for those who 

are displaced,143 including internal displacement in the context of Australian state border 

closures during the COVID-19 pandemic.144 

Thomas Faunce analysed the amendments of the Border Force Act,145 which 

empowered the Australian Border Force to require medical staff to disclose confidential patient 

information when they are held in detention centres, despite the ethical issues such disclosure 
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would create.146 His research addressed the legal implications which arose as a result  of 

requiring such disclosures to a national security agency, rather than maintaining privacy for 

patients and detainees.147 

Thomas Gammeltoft-Hansen argues that there has been a broad shift in domestic 

policies since the drafting of the Refugee Convention.148 He theorises that the end of 

deterrence-based security policy is near, and another shift will take place, requiring States to 

respond to the increase in displaced persons claiming refugee status, rather than deter their 

arrival.149 His analysis approaches the policy through the lens of security, rather than human 

rights. He has also written about the obligation of States to provide protection for those seeking 

refugee status in territorial waters and the United Nations Convention on the Law of the Sea.150 

His analysis includes consideration of the extraterritorial application of international human 

rights. 

Madeline Gleeson has provided insight into Australia’s ratification of the Optional 

Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment 

or Punishment (‘OPCAT’).151 She argues that an immediate source of tension upon ratification 
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will be Australian immigration detention.152 Her writing analyses human rights in the context 

of the arbitrary and indefinite deprivation of liberty, which inevitably occurs in the current 

system, and will be discussed in Chapter Three.  

In the context of international criminal law, Claire Henderson argues that the conditions 

of Australian immigration detention constitute a crime against humanity under article 7 of the 

Rome Statute.153 She suggests that the absence of a required nexus between an armed conflict 

or discriminatory motive in the chapeau elements of crimes against humanity which allows the 

International Criminal Court (‘ICC’) to investigate Australian immigration detention centres 

for evidence of acts ‘committed as a part of a wide-spread or systematic attack directed against 

any civilian population, with knowledge of the attack’.154 She argues that the arbitrariness of 

Australian immigration detention is a violation of article 7(1)(e) of the Rome Statute, in addition 

to article 9 of the ICCPR.155 In 2020, this was addressed by the Office of the Prosecutor 

following communications from Australian MP Andrew Wilkie, when he requested the opening 

of an investigation into Australian immigration detention for violations of article 7 of the Rome 

Statute.156  

While a general analysis of arbitrariness in the context of immigration detention is 

outside of the scope of this thesis, that there is little debate amongst legal academics and medical 

professionals regarding the negative effects of detention on the physical and mental health of 

detainees.157 Melissa Bull has reviewed Commonwealth Ombudsman reports from immigration 

detention centres during 2005-2009, in which nearly half reported physical and mental health 

concerns.158 In the existing literature, there is a focus on the length and conditions of detention 

while claims are processed by the Commonwealth Government, rather than an analysis of the 

legislative and regulatory frameworks which exist to protect human rights within Australia. 
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4.  State Responsibility and Extraterritoriality 

The doctrine of state responsibility is a general principle of international law.159 The 

International Law Commission’s (‘ILC’) Draft Articles on Responsibility of States for 

Internationally Wrongful Acts (‘ARSIWA’) intended to codify existing customary rules by 

establishing a legal framework under which States have an obligation to prevent internationally 

wrongful acts from occurring on its territory and under its jurisdiction.160 While ARSIWA is not 

a legally binding document as a matter of treaty interpretation, the principles enshrined within 

are considered an influential subsidiary source of law.161 Article 55 of the UN Charter stipulates 

an expectation that the UN shall ‘promote universal respect for human rights and fundamental 

freedoms’, which is mirrored in article 56 as an expectation for Member States.162 The Human 

Rights Committee has stated this obligation exists in the event of a State’s act, or omission,163 

and where such acts, or omissions, produce extraterritorial affects.164 A State has an obligation 

to exercise due diligence to prevent internationally wrongful acts from occurring on its 

territory.165 
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UDHR, UN Doc A/810 (n 42); Helsinki Final Act of 1975 (adopted at the Conference on Security and Co-operation 

in Europe, 1 August 1975). See, eg, Ireland-Piper, Fehlhaber and Bonenfant (n 159). 
162 UN Charter (n 5) arts 55, 56; Theodore Meron, ‘Extraterritoriality of Human Rights Treaties’ (1995) 89(1) 

American Journal of International Law 78, 79. 
163 Human Rights Committee, General Comment No 31: The Nature of the General Legal Obligation Imposed on 

States Parties to the Covenant, 80th sess, 2187th mtg, UN Doc CCPR/C/21/Rev.1/Add.13 (26 May 2004) [8]-[10] 

(‘General Comment 31’); Legal Consequences of the Construction of a Wall in the Occupied Palestinian 

Territories (Advisory Opinion) [2004] ICJ Rep 136, 178-180[107]-[111] (‘Wall AO’); Ben Saul, David Kinley and 

Jacqueline Mowbray (eds), The International Covenant on Economic, Social and Cultural Rights: Commentary, 

Cases and Materials (Oxford University Press, 2014) 572. See, eg, Ireland-Piper, Fehlhaber and Bonenfant (n 

159). 
164 Wall AO (n 163); United Nations Committee on the Elimination of Discrimination against Women, 

Communication No 35/2011: Decision adopted by the Committee at its Fifty-fifth session (M.E.N. v Denmark), 

55th sess, UN Doc CEDAW/C/55/D/35/2011 (26 July 2013) (‘M.E.N. v Denmark’); Velasquez-Rodriguez v 

Honduras (Merits) (Inter-American Court of Human Rights, Series C No 4, 29 July 1988) [178] (‘Velasquez-

Rodriguez’). See generally Trail Smelter (United States v Canada) (Award) (1941) 3 RIAA 1905, 1965 (‘Trail 

Smelter’). See, eg, Ireland-Piper, Fehlhaber and Bonenfant (n 159). 
165 Corfu Channel (n 17) 22; Trail Smelter (n 164) 1965; Crawford, Brownlie’s Principles of Public International 

Law 8th ed (n 86) 353. 
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There are two elements of responsibility which form the basis of internationally 

wrongful conduct.166 First, the conduct in question must be attributable to the State in question 

under international law.167 Second, the conduct in question must be a breach of an international 

legal obligation for the State.168 The ICJ has recognised that such conduct can amount to a 

human rights violation, and has provided jurisprudence regarding a States’ interpretation of 

such rights.169 The observance of human rights by the ICJ provides weight to their status in 

international law.170 It follows that any internationally wrongful conduct which is attributable 

to Australia would enliven its international obligations. 

(a)  Attribution of Conduct 

Attribution is an essential precursor to the operation of the doctrine of state 

responsibility.171 Conduct which is attributable to a State is that of de jure or de facto organs of 

the state.172 De jure organs are official entities of the State.173 For example, the Australian 

Department of Home Affairs or the Australian Border Force. Conversely, a de facto organ is an 

entity which has been vested with the power to act by State orders, consent, or approval.174 

ARSIWA establishes a legal obligation which prevents a State from evading responsibility for 

the actions of a de facto organ under their instruction or control.175  This distinction is important 

to this thesis because offshore immigration detention centres often operate under third-party 

control. The High Court has said that contractors are not considered de facto agents of the 

Commonwealth, and therefore, the Commonwealth is not responsible for the actions of 

 
166 United States Diplomatic and Consular Staff in Tehran (United States v Iran) (Judgment) [1980] ICJ Rep 4, 

28-29[56] (‘Tehran Hostages’). See, eg, Ireland-Piper, Fehlhaber and Bonenfant (n 159). 
167 ARSIWA, UN Doc A/RES/56/83 (n 23) art 2(a). See, eg, Ireland-Piper, Fehlhaber and Bonenfant (n 159). 
168 ARSIWA, UN Doc A/RES/56/83 (n 23) art 2(b). See, eg, Ireland-Piper, Fehlhaber and Bonenfant (n 159). 
169 ARSIWA, UN Doc A/RES/56/83 (n 23) art 2. See, eg, Bosnian Genocide (n 159) 105[149]; Tehran Hostages 

(n 166)  29[56] Factory at Chorzów (Germany v Poland) (Merits) [1928] PCIJ (ser A) No 17, 29 [73]; Crawford, 

State Responsibility: The General Part (n 159) 113-116, 511-512; Triggs (n 17) 511-512. 
170 See generally Bruno Simma and Philip Alston, ‘The Sources of Human Rights Law: Custom, Jus Cogens and 

General Principles’ (1992) 12 Australian Yearbook of International Law 82. 
171 Crawford, State Responsibility: The General Part (n 159) 133. 
172 United Nations Legislative Series, Materials on the Responsibility of States for Internationally Wrongful Acts, 

UN Doc ST/LEG/SER.B/25 (2003) 27. See, eg, Ireland-Piper, Fehlhaber and Bonenfant (n 159). 
173 ARSIWA, UN Doc A/RES/56/83 (n 23) art 4; Crawford, State Responsibility: The General Part (n 159) 3; 

Crawford, Pellet and Ollesson (eds), Law of International Responsibility (n 159) 239-245. 
174 ARSIWA, UN Doc A/RES/56/83 (n 23) art 5, 8, 11; Nicaragua (n 5) [186]; Bosnian Genocide (n 159) 105[149]; 

Tehran Hostages (n 166)  28-29[56]. Cf Prosecutor v Duskó Tadić (Judgment) (International Criminal Tribunal 

for the Former Yugoslavia, Appeals Chamber, Case No IT-94-1-A, 15 July 1999) 49-62[120]-[145]; Loizidou v 

Turkey (Merits) (European Court of Human Rights, Grand Chamber, Case No 40/1993/435/514, 29 July 1998).  
175 Tehran Hostages (n 166)  28-29[56]-[57]; Crawford, State Responsibility: The General Part (n 159) 3. See also 

Cedric Ryngaert, ‘Attributing Conduct in the Law of State Responsibility: Lessons from Dutch Courts Applying 

the Control Standard in the Context of International Military Operations’ (2021) 36(2) Utrecht Journal of 

International and European Law 170, 174-175. See, eg, Ireland-Piper, Fehlhaber and Bonenfant (n 159). 
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third-parties in immigration detention.176 In Chapters Three and Four, this thesis argues that the 

Australian judicial commentary is not settled on this matter, providing an opportunity for the 

High Court to import this doctrine into domestic law. 

(b)  Extraterritorial Breaches of Human Rights Obligations 

By virtue of membership, all UN Member States have an obligation to protect the rights 

and uphold the obligations contained in its legal instruments.177 International courts and 

tribunals have held that this obligation exists in the event of a State’s act or omission,178 and 

where such acts or omissions produce extraterritorial affects.179 The ICJ has stated that 

economic, social, and cultural rights should be applied extraterritorially in the same general 

manner as those rights contained in the ICCPR.180 Despite this, there is a paucity of statements 

on the extraterritorial application of ICESCR and the rights contained within it. This approach 

was affirmed by CESCR in its Concluding Observations on Israel, where it stated:  

The Committee reaffirms its view that the State party’s [sic] obligations under the 

Covenant apply to all territories and populations under its effective control.181 

The extraterritorial application of human rights obligations is relevant to this thesis for 

two reasons. First, offshore detention is a central tenet of the Australian immigration system; 

and second, the Migration Act requires immigration applications to occur outside of Australian 

territory. Therefore, there are legitimate questions as to the existence of an extraterritorial 

obligation for States. In this case, Australia must ensure human rights of all persons under its 

jurisdiction and control are protected and upheld. The PCIJ held in SS Lotus:  

All that can be required of a State is that it should not overstep the limits which 

international law places upon its jurisdiction; within these limits, its title to exercise 

jurisdiction rests in its sovereignty.182 

 
176 Plaintiff M61/M69 (n 138). See also AJL20 (n 6). But see Lim (n 6). 
177 UN Charter (n 5) art 56. See also Meron, ‘Extraterritoriality of Human Rights Treaties’ (n 159) 79. 

Cf Cassimatis (n 54) 246. See, eg, Ireland-Piper, Fehlhaber and Bonenfant (n 159). 
178 General Comment 31, UN Doc CCPR/C/21/Rev.1/Add.13 (n 163) [8]-[10]; Wall AO (n 163). See also Saul, 

Kinley, and Mowbray (eds), ICESCR Commentary (n 163) 572. 
179 Trail Smelter (n 164) 1965; Wall AO (n 163) 180[112]; Velasquez-Rodriguez (n 164) [178]. See also M.E.N. v 

Denmark (n 164). 
180 Wall AO (n 163) 180[112]. 
181 Human Rights Committee, Concluding Observations on Israel, UN ESCOR, 30th sess, UN Doc 

C/C.12/1/Add.90 (26 June 2003) [31]. 
182 SS Lotus (n 5) 19. 
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Despite the position adopted in Lotus, state sovereignty is conceptually limited by 

jurisdiction.183 The premise of sovereignty leads to the conclusion that States possess some 

autonomous and unrestricted freedoms by virtue of statehood and jurisdiction may only be 

limited by voluntary adoption of the State.184 Danielle Ireland-Piper argues that international 

human rights law is useful in regulating extraterritorial jurisdiction when the rights are 

recognised and assigned to the individuals within a State, rather than a set of rights which are 

relative to the States themselves, or their inter-State relationships.185  

In the context of human rights, dedicated mechanisms for the interpretation of relevant 

legal instruments have legitimised international and domestic application of those rights.186 The 

ICJ shares responsibility to interpret these principles by delegating quasi-judicial power to 

those mechanisms. Ralph Wilde suggests the end of the Cold War led to a shift in the subject 

matter before the ICJ, and the scope of application in human rights expanded quickly.187 Former 

ICJ President, Dame Rosalyn Higgins suggests the ICJ played a ‘major role in embedding the 

protection of human rights within the broader setting of international law’.188 She observed: 

[T]he presence of these judges on the bench, providing a “critical mass” of persons 

particularly versed in human rights law, has contributed, I believe, to human rights 

being viewed as in the centre of what the Court does, not at the margin.189 

Since its formation, the ICJ has been required to provide commentary on human rights, 

to interpret the treaties under which human rights exist and their application.190 Dame Higgins 

observes that the ICJ’s treatment and analysis of human rights occurred, at least in part, due to 

 
183 Philip C Jessup, A Modern Law of Nations (Macmillan, 1948) 2; Henkin, Human Rights and State Sovereignty 

(n 5) 36. See also Arrest Warrant (n 23) 78[51] (Judges Higgins, Koojimans and Buergenthal). See, eg, Nationality 

Decrees Issued in Tunis and Morocco (Advisory Opinion) (1924) PCIJ Ser B, No 4; Institut de Droit International, 

Règles relatives aux conflits des lois pénales en matière de competence [Rules relating to conflicts of criminal law 

in matters of jurisdiction] (1883) art premier [tr Alana Bonenfant]. 
184 Mills (n 21) 192. See also Ireland-Piper, Fehlhaber and Bonenfant (n 159). 
185 Ireland-Piper, Accountability in Extraterritoriality (n 22) 47.  
186 Ralph Wilde, ‘Human Rights Beyond Borders at the World Court: The Significance of the International Court 

of Justice’s Jurisprudence on the Extraterritorial Application of International Human Rights Law Treaties’ (2013) 

12(4) Chinese Journal of International Law 639, 644; Dame Rosalyn Higgins, ‘The International Court of Justice 

and Human Rights’ in Karen Wellens (ed), International Law: Theory and Practice: Essays in Honour of Eric Suy 

(Martins Nijhoff, 1998) 693. See also Dame Rosalyn Higgins, ‘The International Court of Justice and Human 

Rights’ in Dame Rosalyn Higgins (ed), Themes and Theories, Selected Essays, Speeches and Writings in 

International Law (Oxford University Press, 2009).  
187 Wilde (n 186) 645. 
188 Dame Rosalyn Higgins, ‘Dispersal and Coalescence in International Human Rights Law’ in Dame Higgins, 

Themes and Theories (n 186).  See also Gentian Zyberi, ‘The International Court of Justice and Applied Forms of 

Reparation for International Human Rights and Humanitarian Law Violations’ (2011) 7(1) Utrecht Law Review 

204; Sandesh Sivakumaran, ‘The International Court of Justice and Human Rights’ in Sarah Joseph and Adam 

McBeth (eds), Research Handbook on International Human Rights Law (Edward Elgar, 2010) 299. 
189 Dame Higgins, ‘ICJ and Human Rights’ in Wellens (ed) (n 186) 746. 
190 Ibid. See Arrest Warrant (n 23) 64[5] (Judges Higgins, Koojimans and Buergenthal); Stephen M. Schwebel, 

‘Human Rights in the World Court’ (1991) 24(5) Vanderbilt Journal of Transnational Law 945. 
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the experience and expertise of those appointed to the bench.191 Wilde argues that the broad 

scope of matters creates issues for two reasons: (1) the availability of a specialist judicial 

enforcement body in each particular area of law varies significantly; and, (2) the role of the ICJ 

in such niche areas diminish the influence of its jurisprudence since generalisations cannot be 

drawn to inform further decision-making.192 However, the existence of these specialist 

mechanisms do create a risk of fragmentation in the development of the law.193 The ICJ has 

made three decisions in relation to the extraterritorial application of human rights:  

(i)  Palestinian Wall Advisory Opinion 

The ICJ was tasked with determining whether the obligations posed on Israel, as a 

signatory to both the ICCPR and ICESCR, was responsible for human rights violations carried 

out in the Occupied Palestinian Territory.194 Israel’s stated position in communications to the 

Human Rights Committee and CESCR was that the provisions contained in both Covenants 

apply only within the territory of States parties.195 However, the ICJ held, in line with the 

travaux préparatoires of both Covenants, that the application to ‘acts done by a State in the 

exercise of its jurisdiction outside its own territory’ was appropriate.196 

(ii)   Armed Activities on the Territory of the Congo 

The ICJ was tasked with determining whether Uganda had engaged in ‘armed 

aggression’ on the territory of the Democratic Republic of the Congo (‘DRC’) and that, in doing 

so, whether Uganda had oppressed a DRC national’s human rights.197 The ICJ assessed if 

conduct of the Ugandan People’s Defence Forces (‘UPDF’, previously known as the National 

Resistance Army) was attributable to Uganda.198 Uganda argued that its occupation of the DRC 

was invited.199 The ICJ applied its reasoning from the Wall AO, concluding that the actions of 

 
191 Dame Higgins, ‘ICJ and Human Rights’ in Wellens (ed) (n 186) 746. NB: She acknowledged, in particular, 

Judge Pieter Koojimans; Judge Thomas Buergenthal and Judge Bruno Simma. See also Wilde (n 186) 642. 
192 Wilde (n 186) 642. 
193 ILC Fragmentation (n 29).  
194 Wall AO (n 163) 140-156[1]-[42]. See also Ireland-Piper, Fehlhaber and Bonenfant (n 159). NB: Israel ratified 

both the ICCPR and ICESCR on 3 October 1991. 
195 Wall AO (n 163) 197-199[149]-[154]. 
196 Ibid 177-181[102]-[113]. See also Saul, Kinley, and Mowbray (eds), ICESCR Commentary (n 163) 993; 

Ireland-Piper, Fehlhaber and Bonenfant (n 159). 
197 (Democratic Republic of the Congo v Uganda) (Judgment) [2005] ICJ Rep 168, 181-182[24], 

242-244[216]-[217] (‘Armed Activities’). 
198 Ibid 242[213]-[214]. 
199 Ibid 197[47]. 
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the UPDF were attributable to Uganda.200 Therefore, Uganda was responsible for any violations 

of international human rights law.201  

(iii) Convention on the Elimination of All Forms of Racial Discrimination 

As a general note, ICJ jurisprudence lacks sufficient depth to discern any emerging 

customary rules regarding the overlap of extraterritoriality and human rights.202 The ICJ has 

held that a State’s jurisdiction extends to control over those attempting to enter a States’ 

territory.203 In the context of immigration law, the territoriality principle informs the conduct 

of a State, as it has internal and external affects.204 As noted above, Galina Cornelisse suggests 

that the use of detention in immigration promotes an image of sovereign power and perpetuates 

defensive territoriality.205 Amerasinghe argues that there is no authority informing whether an 

administrative practice can override or subvert a general principle of law.206 This thesis argues 

that Australia’s conduct, participatory or otherwise, enlivens the obligation to uphold the rights 

contained in international human rights instruments. Generally, any utilisation of detention 

must adequately address international obligations in ensuring domestic policies are compliant 

in policy and practice. 

G.  CONCLUSION 

This thesis is divided into four chapters. It considers the application of the right to health 

to the practice of detaining children in Australian immigration centres. It does not intend to 

develop a framework to evaluate compliance, but instead, analyse current compliance within 

the Australian system. Chapter Two explores the evolution of the right to health. Chapter Three 

provides analysis of Australia as a case study. It specifically addresses the obligations owed to 

children in immigration detention. This research intends to demonstrate that there is an 

obligation to ensure detainees are afforded with the opportunity to achieve the ‘highest 

attainable standard of health’ while in custody, especially children. It concludes that this 

obligation is owed by Australia to children it detains. 

 
200 Armed Activities (n 197) 245[220]. 
201 Ibid. 
202 Application of the International Convention on the Elimination of All Forms of Racial Discrimination 

(Georgia v Russian Federation) (Preliminary Objections) [2011] ICJ Rep 70 (‘CERD Decision’). See also 

Eleni Kannis, ‘Pulling (Apart) the Triggers of Extraterritorial Jurisdiction’ (2016) 40(1) University of Western 
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203 CERD Decision (n 202) 124-125[129]-[130].  
204 Human Rights Committee, General Comment No 23: Article 27 (Rights of Minorities), UN GAOR, 50th sess, 

UN Doc CCPR/C/21/Rev.1/Add.5 (8 April 1994) [4]. 
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CHAPTER TWO: THE EVOLUTION OF THE RIGHT TO HEALTH 

 

Chapter Two explores the evolution of the right to health and provides a historical 

analysis of the right to health as a cross-section of human rights law. This chapter makes 

preliminary conclusions about the right to health as a normative source of law for domestic 

policy development and argues that it should be treated as lex specialis. It is relevant to this 

thesis because it provides the information which informs the existence and development of the 

frameworks and applicable principles of international human rights law. Where relevant, 

reference to judicial commentary is included. 

A. HISTORICAL MECHANISMS TO PROTECT HEALTH 

The fear of spreading disease can be traced to early religious texts, for example, the 

Pharaonic plagues of Moses;1 and the pale green horse of Revelations, with its rider, Death.2 

Medieval writings about the spread of pestilence mirrored these religious writings, alongside 

the development of practical approaches to quell the spread of disease in the community.3 

The history of public health and its associated governance is grounded in attempts to stamp out 

the source of illness,4 rather than the broad array of factors which contribute to population 

health.5 As a result of migration, and the ongoing expansion of maritime trade, coordinated 

 
1 The New Oxford Annotated Bible (Oxford University Press, 4th ed) Exodus 7-13 (New Revised Standard Version 

with the Apocrypha: An Ecumenical Study Bible). See generally Michael Habicht, Patrick Eppenberger and Frank 

Rühli, ‘A critical assessment of proposed outbreaks of plague and other epidemic diseases in Ancient Egypt’ 

(2021) 103 International Journal of Infectious Diseases 217, 217-219.  
2 The Bible (n 1) Revelation 6.7-6.8. See also David Morens and Jeffrey Taubenberger, ‘Historical thoughts on 

influenza viral ecosystems, or behold a pale horse, dead dogs, failing fowl, and sick swine’ (2010) 4(6) Influenza 

and Other Respiratory Viruses 327, 327-337; Andrew Cliff and Matthew Smallman-Raynor, Oxford Textbook on 

Infectious Disease Control: A Geographical Analysis from Medieval Quarantine to Global Eradication (Oxford 

University Press, 2013) 1. 
3 Cliff and Smallman-Raynor, Infectious Disease Control (n 2) 2; Theodore Tulchinsky, ‘A History of Public 

Health’ in Theodore Tulchinsky and Elena Varavikova (eds), The New Public Health (Elsevier, 3rd ed, 2014) 1; 

Kathryn Glatter and Paul Finkelman, ‘History of the Plague: An Ancient Pandemic for the Age of COVID-19’ 

(2021) 134(2) Elsevier Public Health Emergency Collection 176, 176-177. See generally Chico Harlan and Stefano 

Pitrelli, ‘Medieval Europeans didn’t understand how the plague spread. Their response was not so different from 

ours now.’, The Washington Post (online, 15 October 2020) 

<https://www.washingtonpost.com/world/europe/coronavirus-plague-europe/2020/10/14/286af29c-07e9-11eb-

8719-0df159d14794_story.html>. 
4 See, eg, Fran Baum, The New Public Health (Oxford University Press, 4th ed, 2015) 18-20; Tulchinsky, 

‘A History of Public Health’ (n 3) 5-8.  
5 International Covenant on Economic, Social and Cultural Rights, opened for signature 16 December 1966, 993 

UNTS 3 (entered into force 3 January 1976) art 12 (‘ICESCR’); Committee on Economic, Social and Cultural 

Rights, General Comment No 14 (2000): The Right to the Highest Attainable Standard of Health (Article 12 of the 

International Covenant on Economic, Social and Cultural Rights), UN ESCOR, 22nd sess, Agenda Item 3, UN 

Doc E/C.12/2000/4 (11 August 2000) [4], [10]-[12], [18] (‘General Comment 14’). See also Theodore Tulchinsky, 

‘Expanding the Concept of Public Health’ in Tulchinsky and Varavikova (n 3). 
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government responses were quickly developed and implemented to adequately address regional 

health concerns.6 The first public health organisations formed with the purpose of addressing 

the spread of disease emerged in fourteenth century Italy when city-states established 

committees to coordinate their responses and preventative measures against the spread of the 

Black Plague.7 These measures included physical controls on disease such as limitations on 

movement and increased information to educate the general population.8 Smaller regional 

committees provided information to legislative Magistracies in individual city-states, which, in 

turn, regularly communicated with one another regarding health conditions that were identified 

in their jurisdiction.9 This eventually led to systematic and operative integration with the 

military, relying on defensive towers along the Italian coastline for tracing and restricting 

movement during times of emergency.10 The first recorded use of government sanctioned 

quarantine was in 1377 near modern day Dubrovnik, Croatia, as a response to the spread of 

Black Plague through seaports and trading routes.11 This system continued in Europe for nearly 

five centuries before modern pandemics swept other regions of Europe, and other countries 

began working together to prevent the spread of disease.12  

Global governance is conceptualised as a ‘collective effort to identify, understand, or 

address a worldwide problem that goes beyond the capacity of an individual State to solve’.13 

 
6 Marcos Cueto, ‘The History of International Health: Medicine, Politics, and Two Socio-Medical Perspectives, 

1851-2000’ in Colin McInnes, Kelley Lee and Jeremy Youde (eds), The Oxford Handbook of Global Health 

Politics (Oxford University Press, 2020) 18. See, eg, Antoine Valancol, L’ ordre public pour la ville de Lyon, 

pendant la maladie contagieuse (Lyon, 1670); Guy Geltner, ‘Healthscaping a medieval city: Lucca’s Curia viarum 

and the future of public health history’ (2013) 40(3) Urban History 395; Baum (n 4) 102. 
7 Alberto Cardelle, ‘Globalisation, International Health and A New International Relations Framework’ in 

Alexandra Bambas et al (eds), Health and Human Development in the New Global Economy: The Contributions 

and Perspectives of Civil Society in the Americas (Report, Pan American Health Organisation, 2000) 121, 122; 

Mark Harrison, ‘Disease, Diplomacy and International Commerce: The Origins of International Sanitary 

Regulation in the Nineteenth Century’ (2006) 1(2) Journal of Global History 197, 198-199; Andrew Cliff, 

Matthew Smallman-Raynor and Peta Stevens, ‘Controlling the Geographical Spread of Infectious Disease: Plague 

in Italy, 1347-1851’ (2009) 7(1) Acta Medico-Historica Adriatica 197, 200. See generally Cliff and Smallman-

Raynor, Oxford Textbook on Infectious Disease Control (n 2). 
8 Cliff and Smallman-Raynor, Infectious Disease Control (n 2) 2; Noreen Akhtar et al, ‘Role of Quarantine in the 

Prevention of infectious diseases; From Plague to COVID-19’ (2020) 11(3) Advances in Bioresearch 46, 47. See 

generally Harlan and Pitrelli (n 3). 
9 Cliff and Smallman-Raynor, Infectious Disease Control (n 2) 2-3; Harrison (n 7) 199; Ann Carmichael, Plague 

and the Poor in Renaissance Florence (Cambridge University Press, 1986) 110-121.  
10 See, eg, Cliff and Smallman-Raynor, Infectious Disease Control (n 2) 3; Eugenia Tognotti, ‘Lessons from the 

History of Quarantine, from Plague to Influenza A’ (2013) 19(2) Emerging Infectious Diseases 254, 255-256. 
11 Cliff and Smallman-Raynor, Infectious Disease Control (n 2) 17-18. 
12 Ibid. See also Norman Howard-Jones, The Scientific Backgrounds of the International Sanitary Conferences: 

1851-1938 (World Health Organisation Chronicle Report, 1975) 12-16 (‘WHO Chronicle Report’); Jeremy Youde, 

Global Health Governance in International Society (Oxford University Press, 2018) 53. 
13 See generally Thomas Weiss, What’s Wrong with the United Nations and How to Fix It (Polity Press, 3rd ed, 

2016) 202; Allen Buchanan and Robert Keohane, ‘The Legitimacy of Global Governance Institutions’ (2011) 

20(4) Ethics and International Affairs 405, 416-417. See also Andrew Hurrell, ‘Power, Institutions, and the 

Production of Inequality’ in Michael Barnett and Raymond Duvall (eds), Power in Global Governance 

(Cambridge University Press, 2005). 
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A global government is ‘an entity with the power to enforce governance’ and is only legitimate 

where it is created through State consent.14 This thesis relies on a system of ‘global governance’, 

rather than ‘global government’ and proceeds on the premise that Australia is, in theory, a 

cooperating and contributing member of the international community. This chapter 

demonstrates that the historical efforts of ‘global government’ in the context of health continue 

to fail in the face of rapid globalisation and development. This thesis supports the academic 

view that ‘health’ is a matter of ‘global governance’, rather than one which can be addressed 

through a singular entity or process. 

1.  The International Sanitary Conferences 

The concept of quarantine as a response to the spread of disease has biblical origins, 

when persons with leprosy were exiled from the community for the duration of their illnesses.15 

The International Sanitary Conference was convened following a broader spread of disease in 

Europe, prompted by the socio-economic threat of cholera.16 The Conference aspired to 

establish an Organisation to standardise international quarantine regulations.17 In its original 

form, the Conference was viewed as a mechanism to enforce uniform quarantine measures for 

maritime trade.18 This mandate eventually expanded to include a longer list of diseases beyond 

cholera, including: plague, yellow fever, and diseases which had been ‘reported to be 

importable’.19 The process of agreeing on what was an appropriate measure to take, without 

 
14 Chittharanjan Amerasinghe, Principles of the Institutional Law of International Organisations (Cambridge 

University Press, 2nd ed, 2005) 6; Brigit Toebes, ‘Global Health Law: Defining the Field’ in Gian Luca Burci and 
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Gostin, Global Health Law (Harvard University Press, 2014) xii, 59. See also Buchanan and Keohane (n 13). 
15 The Torah (Society of Biblical Literature, 2011) Leviticus 13, 14; The Bible (n 1) Leviticus 13, 14. See, eg, 

Youde (n 12) 53. 
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A History (Cambridge University Press, 2019) 6; Valeska Huber, ‘The Unification of the Globe by Disease? The 

International Sanitary Conferences on Cholera, 1851-1894’ (2006) 49(2) The Historical Journal 453, 457-458 
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negatively impacting the economic stability of States with trading ports, proved to be difficult.20 

This was compounded by the fact that little was known at the time about the spread of disease.21 

The lack of understanding of the diseases that these measures intended to address, coupled with 

a lack of mutual agreement surrounding the effect on trading routes, led to problems with 

consistency and cooperation, ultimately undermining the purpose of the standardised 

mandates.22 Jeremy Youde notes that while the first four decades of the organisation did not 

produce agreements which created binding legal obligations on States, it led to multilateral 

discussions on health issues of regional concern.23 It forced States to recognise the value in 

international cooperation on matters which were not limited by territorial borders.24  

In 1892, the first iteration of the International Sanitary Convention (‘ISC’) permitted 

the imposition of quarantine measures on westbound trade and travellers through the Suez 

Canal.25 Norman Howard-Jones notes that the ISC was the first tangible fruit of the preceding 

41 years, describing it as a ‘landmark in the history of international cooperation in matters of 

public health’.26 In 1893, the agreement was expanded to include overland traffic, in part as a 

response to Robert Koch’s 1883 published discovery of the vibrio cholerae bacterium,27 and 

his subsequent evidence that cholera was spread primarily via overland transmission.28 The ISC 

was signed in 1895.29 While the Conferences were objectively successful, they were conducted 

on an ad hoc basis and were usually convened as a response to an emerging issue.30 
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21 Howard-Jones, ‘WHO Chronicle Report’ (n 12) 45, 65; Huber (n 12) 454-455; Youde (n 12) 54; McFadden (n 

20) 47. 
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(n 3) 1-8. 
23 Youde (n 12) 55. 
24 Ibid. See also David Fidler, ‘The Globalization of public health: the first 100 years of international health 

diplomacy’ (2001) 79(9) Bulletin of the World Health Organisation 842, 843. 
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26 Ibid 64-65.  
27 Ibid 17, 43. Youde (n 12) 54; Fidler (n 24) 43. See generally Filippo Pacini, ‘Osservazioni microscopiche e 
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mode of communication of cholera (Wilson and Ogilvy, 1855). NB: Filippo Pacini (1812-1883) and John Snow 

(1813-1858) both published works nearly 30 years preceding Koch about the bacterial spread of cholera.  
28 Howard-Jones (n 12) 65. See generally Paul Jackson, ‘Fearing Future Epidemics: The Cholera Crisis of 1892’ 

(2012) 20(1) Cultural Geographies 43; David Sack, ‘A new era in the history of cholera: the road to elimination’ 

(2013) 42 International Journal of Epidemiology 1537.  
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The Conferences are recognised as a precursor of the Office International d’Hygiène 

Publique which was established in 1907, which standardised data collection and dissemination 

of essential health information, but did not develop long-standing policy.31 The system that 

emerged during the nineteenth and early twentieth centuries focused mainly on preventing 

disease transmission via maritime trade routes.32 However, the push toward international 

cooperation post-WWI necessitated a more comprehensive approach to disease prevention, 

requiring international health policy development. 

2.  The League of Nations Health Organisation 

Before the League of Nations was formed, States operated independently of one another, 

able to dictate their own actions without fear of retribution or consequence from another 

authority.33 Woodrow Wilson envisioned a different future, one that encouraged multilateral 

collaboration, and thus, the League of Nations was born.34 Its Covenant vested a requisite level 

of power to enable a pro-active approach to health policy,35 which in turn, was established with 

a permanent bureaucratic framework and mandate.36 The League of Nations Health 

Organisation was closely linked to the Rockefeller Foundation which provided substantial 

governance and financial support in the Organisations’ early years.37 While this is an early 

example of the positive influence a non-State actor can have on attitudes toward collaborative 

governance,38 it is also an example of traditional western colonialism and the push for political 

monopoly in post-WWI years.39  
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In developing the modality of its operation, leadership of the League of Nations Health 

Organisation expanded previous systems, like the Conferences, and developed new 

knowledge-sharing techniques to encourage engagement and cooperation.40 Patricia Sealy 

notes that ‘they turned to techniques which sought to lower the risk to populations rather than 

simply control the movement of sick individuals’.41 The Organisation expanded the conceptual 

understanding of international health governance from merely quarantine and disease 

prevention, to considerations of the socio-economic determinants of health and increased public 

education.42 

3.  The World Health Organisation 

While the world reeled from the atrocities of WWII, world leaders sought to establish 

an Organisation with the purpose of protecting the health of all persons, as a specialised multi-

lateral agency of the UN.43 Thus, the World Health Organisation (‘WHO’) was created in a 

period of idealistic renaissance.44 As Chittharanjan Amerasinghe identifies: 

When bilateral relationships based on the existence of diplomatic embassies or missions 

were found to be inadequate to meet more complex situations arising from problems 

concerning not just two, but many states, a means had to be found for representation in 

the same forum of the interests of all parties concerned.45  

Of note, Franklin D. Roosevelt acknowledged health as a fundamental human right in 

his ‘Four Freedoms’ Speech.46 Further, the joint declaration by the Chinese and Brazilian 

delegations at the San Francisco Conference ultimately led to the inclusion of the right to health 

in the UN Charter.47 While these particular articles of the Charter lack specificity, the 

subsequent development of the WHO solidified the commitment to the protection and 
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Cueto, ‘The World Health Organisation and the World of Global Health’ in Richard Parker and Marni Sommer 
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promotion of health as a general obligation which had international character.48 It was first 

enshrined in the WHO Constitution,49 shortly before being drafted into the UDHR,50 and 

codified in ICESCR.51 

The most widely accepted definition of health is found in the  preamble of the 

WHO Constitution: ‘Health is a state of complete physical, mental and social well-being and 

not merely the absence of disease or infirmity’.52 The expansion of the right to health beyond 

‘the absence of disease or infirmity’, as was the mandate of the International Sanitary 

Conference, shifted the WHO’s purpose to focus on positive realisations of the right, rather 

than reactive policy development and action.53 Calling back to the Age of Reason,54 the 

language used in the preamble of the WHO Constitution cemented the right to health as an 

‘inalienable, fundamental right owed to each individual’,55 which in turn, defined health as a 

positive right.56 Unlike its predecessors, the WHO Constitution was drafted as a more expansive 

and intentional document in both content and purpose.57 The creation of a specialised agency 

broke from tradition, as measures to ensure the realisation of the right to health were expected 

to be at the intersection of future debates about human rights.58  
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Atlantic Recording Company, Lin Manuel Miranda, 2015) 1:37 – 1:55 (Renée Elise Goldsberry, Phillipa Soo and 

Jasmine Cephas Jones). 
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Similarly, the UDHR was drafted in subsequent years, seeking to conceptualise the new 

frontier of human rights, as a formal declaration that the international community was moving 

beyond the horrors of WWII.59 The UDHR did not seek to limit rights, instead recognising civil, 

political, economic, social and cultural rights as fundamental to achieving a ‘common standard 

for all peoples and all nations’.60 James Crawford noted that despite the fact that the UDHR was 

not a treaty, its provisions reflected elementary considerations of rights which later emerged as 

the general principles of international human rights law.61  

Even within the UN system, there is no singular approach to ‘global governance’. The 

system was created in a period where colonial powers maintained dominant influence around 

much of the globe.62 While the establishment of the UN was a logical development at the time, 

its primary functions rely on developed States to provide solutions for the problems facing the 

international community. The WHO was expected to play a preeminent role in the 

establishment of global health as a distinct area of governance, but over time, the WHO’s role 

evolved. Its position in implementing legal standards shifted to a question of moral and political 

obligation, rather than the development of a pragmatic means of enforcement.63 In theory, the 

right to health was established and codified in the early years of the WHO’s existence.64  

Notably, the Alma Ata Declaration gave the WHO a means of measuring compliance and 

progress in its infancy, through its goal of ‘Health for All by 2000’.65 Since Alma Ata, there 

has been a general resistance to cooperate amongst developed countries, ultimately preventing 

the intended trickle down of support.66 Subsequent research suggests a ‘one size fits all’ system 
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is not feasible in countries struggling to mandate their own primary healthcare systems.67 In 

this way, the WHO has failed to lead the development of health policy as intended.68  

Practically, the emergence of global health law as a distinct area of governance began 

in the wake of the AIDS epidemic.69 While the WHO response to the AIDS crisis is individually 

praised as a credible source of information in the face of an unfolding epidemic,70 the 

inconsistencies in national response amongst Member States attracted doubt regarding the 

efficacy of the WHO as a reliable leader in health policy, and ultimately, enforcement.71 

For example, the Reagan government in the USA is widely criticised for ‘turning their backs’ 

on the those infected with HIV/AIDS in the early days of the epidemic, instead opting to push 

an Amero-Christian values agenda, encouraging ‘responsible sexual behaviour in the context 

of marriage’.72 President Reagan did not publicly say the term ‘AIDS’ until 1986, despite the 

first reported cases on American shores was in the early months of his presidency in 1981.73 To 

put that into perspective, by the time Ronald Reagan uttered the word ‘AIDS’ in his capacity 

as President, the WHO had reported over 38,000 cases in 85 countries.74 In contrast, Canada 

reported its first cases of what would be recognised as AIDS in 1979 with a national task force 
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formed in 1983.75 The United Kingdom recorded its first cases of AIDS in 1981, with activist-

led educational initiatives beginning in 1983 before government organisations took over in 

1986.76  

By learning from these past mis-steps in policy and regulatory reform, States must 

acknowledge that domestic systems of governance must have the capacity to allocate and 

control the resources which are necessary to realise their objectives.77 To be sovereign, a State 

cannot merely be an authority, but the highest authority.78 Ultimately, the only actor in the 

international legal community which retains a requisite level of control over its own function is 

the State itself.79 However, by maintaining signatory status to international agreements, States 

must delegate a degree of this sovereignty to international organisations as ‘a grant of authority 

to an international body to make decisions or take actions’, especially in the context of 

international human rights law.80 Global governance encompasses the powers and limitations 

of international organisations and legal institutions.81 Most recently, this was evidenced by 

Donald Trump’s attempt to formally withdraw the USA’s membership from the WHO in 

2020,82 and China’s rejection of the WHO’s calls for transparency on research of the origins of 

the COVID-19 pandemic.83  
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Brigit Toebes argues that soft law standards in global health law have a significant 

normative and regulatory role within the broader framework of global health law.84 She posits 

that global health law consists of binding and non-binding documents adopted by the WHO, as 

well as the considerations of health and living standards in the context of human rights law, 

international humanitarian law, international environmental law, international trade, property 

and investment law.85 Toebes argues that the protection of health is necessary to the balancing 

act of the ‘international law agenda’ in addressing State interests in, for example, trade and 

economic growth.86 This thesis argues that global governance, in the context of health, operates 

as an ancillary system to a State’s own domestic efforts to protect health, and is concerned with 

domestic action, practice and policy which governs health.87 This Chapter continues with 

analysis of international treaty obligations which created the obligation to protect the health and 

well-being of persons under the jurisdiction or control of a State. 

B. TREATY OBLIGATIONS AND THE INTERNATIONAL COVENANT ON ECONOMIC, 

SOCIAL AND CULTURAL RIGHTS 

The scope of international human rights treaties is broad, with many overlapping 

considerations and obligations placed on State Parties to the various Covenants under the UN 

system.88 James Crawford argued that the application of human rights law involves 

interpretation and application of the various treaties which inform the existence of these rights.89 

When Member States convened to codify the UDHR, drafters concluded that civil and political 

rights required no additional obligations, merely that States’ should not impede the realisation 

of any right.90 Economic, social and cultural rights were viewed as positive obligations on a 
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Rights: International and Comparative Perspectives (Dartmouth, 1996). Cf UDHR, UN Doc A/810 (n 50) arts 22-27. 
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State, requiring action and resources to achieve individual realisation.91 It has since been argued 

that these distinctions over-simplify the scope of international human rights, as well as the 

intention of the Covenants to achieve the progressive realisation of the rights contained 

therein.92  

Ronald Dworkin argues that categorising something as a right means the right ‘trumps’ 

many other claims or goods.93 Virginia Leary agreed, stating: ‘a special importance, status, 

priority, is implied in categorising something as a right’.94 She concludes, ‘the use of rights 

language in connection with health issues emphasizes the importance of health as a right’.95 

The ICJ has acknowledged that some principles of law originate as ‘basic rights of the human 

person’ and eventually evolve to erga omnes norms.96 The ILC interpreted this as an 

acknowledgement that there are ‘a number, albeit a small one, of international obligations 

which, by reason of the importance of their subject-matter for the international community as a 

whole, are – unlike the others – obligations in whose fulfillment all States have a legal 

interest’.97 Human rights are, or ought to be, by reason of their importance, a matter in 

international law under which all States have a legal interest. 

1.  Good Faith and the Duty to Cooperate 

Article 56 of the UN Charter requires States to cooperate with the UN and vests the UN 

with the requisite law-making power to codify the legal rights and obligations associated with 

human rights law at an international level.98 It is relevant to this thesis because Australia must 

balance its individual priorities against those which membership in such international 

 
91 Crawford, Brownlie’s Principles of Public International Law (n 59) 614; Saul, Kinley and Mowbray (eds), 

ICESCR Commentary (n 57); Hunt, Reclaiming Social Rights (n 90). 
92 Saul, Kinley and Mowbray (eds), ICESCR Commentary (n 57); Hunt, Reclaiming Social Rights (n 90). See, eg, 

Theodore Meron, ‘On a Hierarchy of International Human Rights’ (1986) 80(1) American Journal of International 

Law 1, 2-4; Daniel Whelan, Indivisible Human Rights: A History (University of Pennsylvania Press, 2010) 112; 

Koldo Casla, ‘After 50 years, it’s time to close the gap between different human rights’, The Conversation – 

Politics & Society (Article, 16 December 2016) <https://theconversation.com/after-50-years-its-time-to-close-the-

gap-between-different-human-rights-70239>. 
93 See Ronald Dworkin, Taking Rights Seriously (Harvard University Press, 1977).  
94 Virginia Leary, ‘The Right to Health in International Human Rights Law’ (1994) 1(1) Health and Human Rights 

24, 36. 
95 Ibid. See also Crawford, Brownlie’s Principles of Public International Law (n 59) 614. 
96 Barcelona Traction (n 48) 32[34]. 
97 Meron, ‘Hierarchy of International Human Rights’ (n 92) 1.  
98 UN Charter (n 47) arts 2(2), 56; Vienna Convention on the Law of Treaties, opened for signature 23 May 1969, 

1155 UNTS 331 (entered into force 27 January 1980) arts 18, 26, 31 (‘VCLT’). See, eg, Andreas Ziegler and Jorun 

Baumgartner, ‘Good Faith as a General Principle of (International) Law’ in Andrew Mitchell et al (eds), Good 

Faith and International Economic Law (Oxford University Press, 2015) 12-13.  
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organisations, like the UN and the WHO enliven.99 Intentionally, membership in such 

organisations were drafted with the duty to cooperate in mind.100 For example, the 

WHO Constitution does not contain a provision for withdrawal.101 Hiroshi Nakajima, former 

Director-General of the WHO, recognised that without international cooperation, sovereign 

States cannot hope to protect the health of their citizens.102 The duty to cooperate forms the 

basis of global health governance which all stakeholders must properly address in the pursuit 

of their own overarching interests.103 Article 2(1) of ICESCR provides that each State party 

must ‘undertake to take steps to the maximum of its available resources, with a view to 

achieving progressively the full realisation of the rights contained in the Covenant’.104 

However, David Fidler notes that ‘globalisation undermines a state’s ability to control what 

happens in its own territory’.105 Increasingly, the protection of global health is firmly placed at 

various intersections of previously self-contained areas of international law. 

In Nuclear Tests, the ICJ held that the governing principle of international law, ‘in terms 

of creation and performance of international obligations, is good faith’.106 The ICJ 

acknowledged that this rule exists for treaty interpretation, and that such interpretation logically 

forms the basis of the binding character of international obligations.107 Margaret Young agrees: 

 
99 See, eg, Rome Statute of the International Criminal Court, opened for signature 17 July 1998, 2187 UNTS 90 

(entered into force 1 July 2002) art 86; United Nations Convention on the Law of the Sea, opened for signature 10 

December 1982, 1833 UNTS 3 (entered into force 16 November 1994) arts 294, 300; General Agreement on 

Tariffs and Trade, opened for signature 30 October 1947, 814 UNTS 187 (entered into force 30 May 1950) art 

XXIII:1(b) (‘GATT’); Convention on the Settlement of Investment Disputes between States and Nationals of Other 

States, opened for signature 18 March 1965, 575 UNTS 159 (entered into force 14 October 1966) art 23.  
100 See generally Trygve Lie, ‘Opening Address’ (Speech, Interim Commission of the World Health Organisation, 

19 June 1946); ILC, ‘Law of Treaties’ (n 82). See also Ziegler and Baumgartner (n 98) 15 citing Appellate Body 

Report, US-Continued Dumping and Subsidy Offset Act of 2000, WTO Doc WT/DS217/AB/R (adopted 27 January 

2003) [297], [364]-[366]; Panel Report, Korea-Measures Affecting Government Procurement, WTO Doc 

WT/DS163/R (adopted 19 June 2000) [7.101]; Vannessa Ventures v Venezuela (Award) (ICSID Arbitral Tribunal, 

Case No ARB(AF)04/6 (16 January 2013) [125].  
101 VCLT (n 98) art 56. See generally Lawrence Gostin, ‘US withdrawal from WHO is unlawful and threatens 

global and US health and security’ (2020) 396(10247) The Lancet 293; Keilin Anderson, ‘Who can withdraw from 

the WHO?’ International Law Association Reporter (Blog Post, 30 May 2020) 

<http://ilareporter.org.au/2020/05/who-can-withdraw-from-the-who-keilin-anderson/>. 
102 Hiroshi Nakajima, ‘Global Disease threats and foreign policy’ (1997) 4(1) Brown Journal of World Affairs 319, 

325; David Fidler, ‘The Globalization of Public Health: Emerging Infectious Diseases and International Relations’ 

(1997) 5(1) Indiana Journal of Global Legal Studies 11, 17 
103 See generally Allyn Taylor, ‘Global governance, international health law and WHO: looking towards the future’ 

(2002) 80 Bulletin of the World Health Organisation 975. 
104 ICESCR (n 5) art 2(1). 
105 Fidler, ‘Emerging Infectious Diseases and IR’ (n 102) 43. 
106 Nuclear Tests (n 80) 268-269[46]-[49]. See also Ziegler and Baumgartner (n 98) 11- 13; Gabčikovo-Nagymoros 

Project (Hungary v Slovakia) (Merits) [1997] ICJ Rep 7, 78-79[141]-[143] (‘Gabčikovo-Nagymoros’). 
107 Nuclear Tests (n 80) 268[46]. See also Ziegler and Baumgartner (n 98) 18 citing VCLT (n 98) art 31; 

Kauis Tuori, ‘The Reception of Ancient Legal Thought in Early Modern International Law Histories’ in Barno 

Fassbender and Anne Peters (eds), The Oxford Handbook of the History of International Law (Oxford University 

Press, 2012) 1022; Jean Salmon, ‘Article 26’ in Oliver Corten and Pierre Klein (eds), The Vienna Convention on 

the Law of Treaties: A Commentary Volume I (Oxford University Press, 2011) [7]. 
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‘international courts and tribunals are sometimes faced with the challenge of interpreting laws 

and obligations that were agreed in a distant past’.108 In the High Court’s decision in Re Bolton, 

Ex Parte Beane, Justice Brennan said:  

Many of our fundamental freedoms are guaranteed by ancient principles of the common 

law or by ancient statutes which are so much part of the accepted constitutional 

framework that their terms, if not their very existence, may be overlooked until a case 

arises which evokes their contemporary and undiminished force.109 

With that, States have two options to navigate the justiciability of such obligations. First, 

international courts and tribunals can utilise treaty interpretation and subsequent practice to 

adjudicate a claim based on obligations which emerge from existing agreements.110 Second, 

international courts and tribunals may turn to the operation of a treaty to establish and adjudicate 

any claims which are based on the obligations contained therein.111 In both instances, States are 

bound to cooperate in the spirit of any applicable treaties that they have signed, and in the spirit 

of general principles of law.  

At the time of writing, the ICJ has not yet adjudicated a dispute between two States 

which fundamentally considered the duty to cooperate outside of the context of international 

environmental law and disputes concerned with the law of the sea.112 However, this does not 

mean that the duty to cooperate is solely contained within these two subsections of international 

law. Rather, such a duty must be treated as a foundational consideration when States engage 

the international community. These duties are no longer limited to regulating interstate 

engagement, nor simply interactions between a Member State and multilateral Organisations, 

like the WHO. They extend to, for example, regional organisations, such as the Pan American 

Health Organisation; non-governmental organisations (‘NGOs’), like the International 

Committee of the Red Cross; the private sector, in this context, particularly the pharmaceutical 

 
108 Margaret Young and Sebastian Rioseco Sullivan, ‘Evolution through the Duty to Cooperate: Implications of 

the Whaling Case at the International Court of Justice’ (2015) 16(2) Melbourne Journal of International Law 311, 312. 
109 Re Bolton, Ex Parte Beane (1987) 162 CLR 514, 520-521 (Brennan J) cited in Flyn Wells, ‘Does Lim truly 

have “nothing to say” about the Commonwealth’s Regional Processing Arrangements? Habeas Corpus as a 

Vehicle for Testing the Constitutional Validity of Offshore Detention’ (2022) 45(2) Melbourne University Law 

Review (advance).   
110 Young and Sullivan (n 108) 312. See, eg, Statute of the International Court of Justice art 38(1)(b); VCLT (n 98) 

arts 31, 32.  
111 Margaret Young, ‘Introduction: The Productive Friction between Regimes’ in Margaret Young (ed), Regime 

Interaction in International Law: Facing Fragmentation (Cambridge University Press, 2012) 1, 11.  
112 See, eg, Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt (Advisory Opinion) 

[1980] ICJ Rep 73, 92-93[43] (‘WHO-Egypt Agreement’); South-West Africa AO (n 48) 88 (Judge Klaestad), 

118-119 (Judge Lauterpacht). Cf Whaling in the Antarctic (Australia v Japan, New Zealand Intervening) 

(Judgment) [2014] ICJ Rep 226, 257[83] (‘Whaling in the Antarctic’). 
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industry; and other multilateral organisations, like the World Trade Organisation.113 In the 

WHO – Egypt Agreement, the Court held:  

[…] the very fact of Egypt’s membership in the [World Health] Organisation entails 

certain mutual obligations of co-operation and good faith incumbent upon Egypt and 

the Organisation. […] As a result, the legal relationship between Egypt and the 

Organisation became, and now is, that of a host State and an international organisation, 

the very essence of which is a body of mutual obligations of co-operation and good 

faith.114 

The expectation that member states are bound to engage with the recommendations of 

international organisations, like the WHO, was first outlined in the Voting Procedure 

(Advisory Opinion),115 and subsequently affirmed by the majority in Whaling in the 

Antarctic.116 Chittharanjan Amerasinghe’s position is that UN membership implicitly enlivens 

such a duty, arguing that ‘UN member states must consider a recommendation in good faith 

and, if requested, explain their action or inaction.’117 The ICJ’s approach was inconsistent with 

other international rulings, including its own,118 relying heavily on the object and purpose of a 

treaty in determining the applicable obligations on the States in question.119 By way of contrast, 

the International Tribunal for the Law of the Sea delivered an advisory opinion which affirmed 

the underlying duty to cooperate in the context of the Convention on the Law of the Sea.120 

There is nothing to suggest that similar analysis does not apply to intergovernmental 

organisations, like the WHO.  

In Pulp Mills, the ICJ referenced its own decision in Dispute regarding Navigational 

and Related Rights, which held that the relevant parties’ intention was to give treaty provisions 

content which was ‘capable of evolving, […] so as to make allowance for, among other things, 

 
113 Taylor, ‘Global governance and the WHO’ (n 103) 976. See, eg, Letter from Director-General of the World 

Health Organisation to the Secretary-General of the United Nations, UN Doc E/2369 (24 February 1953); United 

Nations General Assembly, Declaration on Principles of International Law concerning Friendly Relations and 

Cooperation among States in accordance with the Charter of the United Nations, GA Res 2625(XXV), UN 

GAOR, 1883 plen mtg, UN Doc A/RES/2625(XXV) (24 October 1970) annex; Fisheries Jurisdiction (United 

Kingdom v Iceland) (Merits) [1974] ICJ Rep 3, 32[72]-[75]; North Sea Continental Shelf (Germany v Denmark) 

(Merits) [1969] ICJ Rep 3, 47[86]. 
114 WHO-Egypt Agreement (n 112). 
115 South-West Africa AO (n 115) 88 (Judge Klaestad), 118-119 (Judge Lauterpacht).  
116 Whaling in the Antarctic (n 112) 257[83], 271[144]; ‘Counter-Memorial of Japan’, Whaling in the Antarctic 

(Australia v Japan, New Zealand Intervening) (International Court of Justice, General List No 148, 9 March 2012) 

[8.63]. 
117 Amerasinghe (n 12) 177. See, eg, Convention on the Rights of the Child, opened for signature 20 November 

1989, 1577 UNTS 3 (entered into force 2 September 1990) art 24(4). 
118 Pulp Mills on the River Uruguay (Argentina v Uruguay) (Judgment) [2010] ICJ Rep 14 (‘Pulp Mills’). 
119 Appellate Body Report, United States – Import Prohibition of Certain Shrimp and Shrimp Products, WTO Doc 

WT/DS58/AB/R (12 October 1998) [123]-[134] (‘US-Shrimp’) relying on GATT (n 99) art XX(g).  
120 Request for an Advisory Opinion Submitted by the Sub-Regional Fisheries Commission (SRFC) (International 

Tribunal for the Law of the Sea, Case No 21, 2 April 2015). See also Chagos Marine Protected Area Arbitration 

(Mauritius v United Kingdom) (Award) (Permanent Court of Arbitration, 18 March 2015).  
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developments in international law’.121 The ICJ applied article 38(1)(c) of the ICJ Statute in 

analysing the evolution of treaty provisions.122 In contrast, the decision in Whaling in the 

Antarctic made no express statements regarding treaty interpretation of evolving norms.123 

In fact, the separate opinion of Judge Cançado Trinidade deliberately avoided making direct 

statements regarding treaty interpretation under the VCLT.124 Margaret Young suggests that 

what is important about the duty to cooperate, and more broadly, treaty obligations as a whole, 

is that the assessment of the means undertaken by States to uphold their obligations is objective 

and cannot simply be a States’ subjective perception of their own compliance with those 

norms.125 She continues: 

Rather than threatening sovereignty, the Court’s expectation that States have ‘due 

regard’ allows for a more nuanced and sophisticated understanding of it. It is part of the 

‘new sovereignty’ that exists when States enter into agreements which require ongoing 

management and cooperative problem solving.126 

This position is supported by Professor Eyal Benvenisti, who suggests that international 

law contains obligations for States to take other obligations into account when creating and 

implementing their own policies, even in the absence of a specific treaty obligation.127 In 2007, 

the WHO released the ‘Building Blocks Framework’ which remains the widely referenced 

conceptual model in relation to health systems and their development (Figure 3).128 Ultimately, 

Young supports the reasoning of the Court in Whaling that the inclusion of all stakeholders, 

obligations, and international norms within the duty to cooperate would expand the procedural 

requirements on States to a degree which is untenable.129 Contrastingly, this thesis suggests that 

as a general matter, States should not agree to the obligations of an international treaty or 

convention without due regard to its own ability to carry out minimum standards of compliance. 

The ICJ’s decision in Whaling in the Antarctic endorsed this position in the context of 

 
121 Pulp Mills (n 118) 82-83[204]; Dispute regarding Navigational and Related Rights (Costa Rica v Nicaragua) 

(Judgment) [2009] ICJ Rep 213, 242[64]. 
122 Pulp Mills (n 118) 82-83[204]; VCLT (n 98) art 31(1)(c). 
123 See, eg, Appellate Body Report, European Communities and Certain Member States – Measures Affecting the 

Trade in Large Civil Aircraft, WTO Doc WT/DS316/AB/R (18 May 2011) [843]. See also Margaret Young, ‘The 

WTO’s Use of Relevant Rules of International Law: An Analysis of the Biotech Case’ (2007) 56 International 

and Comparative Law Quarterly 907 citing Panel Report, European Communities – Measures Affecting the 

Approval and Marketing of Biotech Products, WTO Doc WT/DS291-293/R (29 September 2006). 
124 Young and Sullivan (n 108) 326-327 citing Whaling in the Antarctic (n 112) 370-375[57]-[71] (Judge Cançado 

Trinidade). 
125 Young and Sullivan (n 108) 328 citing Whaling in the Antarctic (n 112) 260[97]. 
126 Young and Sullivan (n 108) 339. 
127 Eyal Benvenisti, ‘Sovereigns as Trustees of Humanity: On the Accountability of States to Foreign Stakeholders’ 

(2013) 107 American Journal of International Law 295, 318. 
128 World Health Organisation, Everybody’s Business: Strengthening Health Systems to Improve Health Outcomes: 

WHO’s Framework for Action (Report, 2007).  
129 Young and Sullivan (n 108) 339-340. 
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international organisations, wherein it acknowledges the growing influence of international 

organisations on the development of law and policy.130 This thesis argues that Australia, as a 

UN Member State, and signatory to ICESCR and WHO Constitution, has an obligation to 

implement its domestic legislation and policy in good faith.131 

2.  Article 12 of ICESCR 

Under the UN system, the right to health is formally codified in ICESCR.132 As noted 

above, economic, social and cultural rights were previously viewed as positive obligations on 

a State, requiring action and resources to achieve individual realisation.133 Generally, it has been 

accepted that these distinctions over-simplified the scope of international human rights, and 

was contrary to the intention of the Covenants as outlined in the travaux préparatoires.134 

Article 25 of the UDHR provides that ‘everyone has a right to a standard of living adequate for 

the health and well-being of himself and his family [sic], including food, clothing, housing and 

medical care’.135 In the process of codification, the UN Commission on Human Rights 

determined that the ‘right to adequate standard of living’ and the ‘right to health’ were 

manifestly complex and warranted separation.136  

 
130 Whaling in the Antarctic (n 112) 248[47], 286-287[202]. See, eg, ‘Memorial of Hungary’, Gabčikovo-

Nagymoros Project (Hungary v Slovakia) (International Court of Justice, General List No 92, 2 May 1994) 

121-132. See generally World Health Organisation, Handbook for Guideline Development (Handbook, 2nd ed, 

2014) 1-2; José Alvarez, International Organizations as Law-Makers (Oxford University Press, 2005). 

Cf Marrakesh Agreement Establishing the World Trade Organization, opened for signature 15 April 1994, 1867 

UNTS 3 (entered into force 1 January 1995) annex 2, art 13; US-Shrimp, WTO Doc WT/DS58/AB/R (n 119) 

[107]-[110].  
131 World Health Organisation, Handbook for Guideline Development (n 130) 45; United Nations General 

Assembly, Summary Report on Proceedings, Minutes and Final Acts of the International Health Conference, 

UN GAOR, UN Doc E/772 (11 March 1948) 115. Note: Sir Arthur Tange signed the Final Acts on 22 July 1946 

as a representative of the Australian Department of External Affairs, subject to the approval of the Government of 

the Commonwealth of Australia. The Commonwealth Government subsequently accepted its membership and 

deposited its acceptance with the United Nations on 2 February 1948.  
132 ICESCR (n 5) art 12. NB: Article 12 of ICESCR provides: 

(1) The States Parties to the present Covenant recognise the right of everyone to the enjoyment of the highest 

attainable standard of physical and mental health. 

(2) The steps to be taken by the States Parties to the present Covenant to achieve the full realisation of this right 

shall include those necessary for:  

a) The provision for the reduction of the still-birth rate and of infant mortality and for the healthy 

development of the child; 

b) The improvement of all aspects of environmental and industrial hygiene;  

c) The prevention, treatment and control of epidemic, endemic, occupational and other diseases; 

d) The creation of conditions which would assure to all medical service and medical attention in the event 

of sickness. 
133 See generally UDHR, UN Doc A/810 (n 50) art 1-21; Saul, Kinley and Mowbray (eds), ICESCR 

Commentary (n 57) 1; Cassimatis (n 90) 239; Hunt, Reclaiming Social Rights (n 90). Cf UDHR, UN Doc A/810 

(n 50) art 22-27. 
134 See generally Saul, Kinley and Mowbray (eds), ICESCR Commentary (n 57); Hunt, Reclaiming Social Rights 

(n 90); Whelan (n 92). See, eg, Meron, ‘Hierarchy of International Human Rights’ (n 92) 2-4; Casla (n 92). 
135 UDHR, UN Doc A/810 (n 50) art 25. 
136 See generally Saul, Kinley and Mowbray (eds), ICESCR Commentary (n 57) 862, 978. 
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Every member State of the UN has ratified at least one document which recognises the 

right to health in some capacity.137 As noted above, Buergenthal claims that the recognition of 

the right to health adds legitimacy to the claims for its enjoyment’.138 It is important to note that 

the substance of the right to health is not a list of preconditions that a State must meet. Brigit 

As noted above, soft law standards have a significant normative and regulatory role within the 

broader framework of global health law.139 This area of law and policy development is 

concerned with the actions, practices and policies which govern global health.140 

The WHO Constitution lists the ‘highest attainable standard of health’ as the marker by which 

the international community should measure compliance.141 The language used in the 

WHO Constitution allows for the establishment of a reasonableness standard by which the 

WHO, quasi-judicial international institutions and national courts can evaluate complaints 

against.142  

(a)  What is ‘included’ in the right to health? 

In General Comment No 3, the Committee on Economic, Social and Cultural Rights  

(‘CESCR’) emphasised the obligation of all States Parties to the Covenant to take steps, 

individually and through international cooperation, toward the full realisation of the rights 

recognised in the Covenant.143 In General Comment No 14, the Committee emphasised 

article 56 of the UN Charter and the provisions of ICESCR,  ultimately concluding that State 

parties should recognise the essential role of international cooperation and comply with their 

commitment to take joint and separate action to achieve full realization of the right to health.144 

 
137 Office of the United Nations High Commission for Human Rights and the World Health Organisation, The 

Right to Health (Fact Sheet, No 31, June 2008) 1. 
138 Thomas Buergenthal, ‘The Normative and Institutional Evolution of International Human Rights’ (1997) 19(4) 

Human Rights Quarterly 703, 706. See, eg, Hernan L. Fuenzalida-Puelma and Susan Scholle Connor (eds), The 

Right to Health in the Americas (Pan American Health Organisation Research Report No 509, 1989) 569; Martti 

Koskenniemi, ‘Global Governance and Public International Law’ (2004) 37(3) KJ Kritische Juritz 241, 243. 
139 Toebes, ‘Global Health Law: Defining the Field’ (n 14) 4. See, eg, Brigit Toebes, ‘International health law: an 

emerging field of public international law’ (2015) 55(3) Indian Journal of International Law 299, 300-1. 
140 Colin McInnes, Kelley Lee and Jeremy Youde, ‘Global Health Politics: An Introduction’ in Colin McInnes, 

Kelley Lee and Jeremy Youde (eds), The Oxford Handbook of Global Health Politics (Oxford University Press, 

2020) 1. 
141 WHO Constitution (n 49) preamble. 
142 Alicia Ely Yamin, ‘The Right to Health Under International Law and Its Relevance to the United States’ (2005) 

95(7) American Journal of Public Health 1156, 1157. See also World Health Organisation, Handbook for 

Guideline Development (n 130) 166. 
143 Committee on Economic, Social and Cultural Rights, General Comment No 3 (1990): The Nature of States 

Parties’ Obligations (Art 2 Para 1 of the Covenant), UN ESCOR, 5th sess, UN Doc E/1991/23 (14 December 

1990) [11] (‘General Comment 3’). See also Committee on Economic, Social and Cultural Rights, General 

Comment No 1 (1981): Reporting by States’ Parties, UN ESCOR, 13th sess, UN Doc E/1989/22 (27 July 1981) 

[6]-[7] (‘General Comment 1’).  
144 General Comment 14, UN Doc E/C.12/2000/4 (n 14) [38]. 
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The Vienna Declaration and Programme of Action explicitly acknowledges the existence of 

the right to adequate standards of living for all persons, obligating States to ensure their actions 

do not result in the denial of economic, social and cultural rights and the right to health.145 The 

right to health is included in domestic legal instruments around the world.146 Although no 

Australian legislation explicitly recognises the right to health, a number of pieces of legislation 

operate intrinsically to the protection of the right to health.147 General Comment No 9 outlines 

the duty of State parties to ICESCR to give domestic effect to the Covenant.148 Since its drafting, 

the subsections of article 12 have existed in tandem. Audrey Chapman notes,  

Medicine focuses primarily on the health status of the individual, generally in the 

context of physical (and to a lesser extent mental) illness and disability, [whereas] in 

contrast, public health is concerned with protecting the health of populations and 

ensuring conditions in which people can be healthy.  

In this way, this thesis is focused on the practical application of the latter. 

Article 12(1) provides a right for individuals to obtain a requisite standard of health and health 

care.149 Australian legislation does not contain any explicit provision which protects and 

enshrines the right to health. The closest relevant domestic recognition of the right to health is 

contained in the National Health Act 1953, which provides for pharmaceutical, hospital and 

dental services, as well as the operation of aged care homes.150 It does not, however, contain a 

provision for services which may be offered to non-citizens.151 Article 12(2) of ICESCR 

imposes obligations on States to ensure that standard is met within the community.152 In the 

Australian context, these standards are met in legislation such as: the Health Insurance Act 

 
145 Vienna Declaration and Programme of Action, UN GAOR, UN Doc A/CONF.157/23 (12 July 1993) [30]-[31] 

(‘VDPA’). See, eg, United Nations High Commissioner for Refugees, Principles and Guidance for Referral Health 

Care for Refugees and Other Persons of Concerns (Report, 2009). 
146 See eg, Canada Act 1982 (United Kingdom) c 11, sch B pt 1, s 7; Grundgesetz für die Bundersrepublik 

Deutschland 1949 [Basic Law for the Federal Republic of Germany] art 2 [tr German Parliament]; Kushtetuta e 

Republikës së Shqipërisë 1998 [Constitution of the Republic of Albania] s 55(1) [tr Albanian Parliament]; 

Constitution de la République Démocratique du Congo 2005 [Constitution of the Democratic Republic of the 

Congo] s 47 [tr Alana Bonenfant]; Конституция Российской Федерации 1993 [Constitution of the Russian 

Federation] s 41(1) [tr Russian Federation]; Constitución de la Repúplica Boliviariana de Venezuela 2009 

[Constitution of the Bolivarian Republic of Venezuela] art 84 [tr Alana Bonenfant]. 
147 National Health Act 1953 (Cth) s 9 (‘NHA’). See also Health Insurance Act 1973 (Cth) (‘HIA’); Aged Care Act 

1997 (Cth); Disability Services Act 1986 (Cth); Veterans’ Entitlements Act 1986 (Cth); Military Rehabilitation 

and Compensation Act 2004 (Cth); Australian Institute of Health and Welfare Act 1987 (Cth).  
148 Committee on Economic, Social and Cultural Rights, General Comment No 9: The Domestic Application of the 

Covenant), UN ESCOR, 19th sess, Agenda Item 3, UN Doc E/C.12/1998/24 (3 December 1998) [1]-[2]. 
149 Saul, Kinley and Mowbray (eds), ICESCR Commentary (n 57) 979. 
150 NHA (n 147) ss 9, 9A, 9B, 9C, 93A.  
151 Anand Grover, Report of the Special Rapporteur on the Right of Everyone to the enjoyment of the highest 

attainable standard of physical and mental health, 23rd sess, Agenda Item 3, UN Doc A/HRC/23/41 (15 May 

2013) [34]-[36]. 
152 Saul, Kinley and Mowbray (eds), ICESCR Commentary (n 57) 979. See, eg, World Health Organisation, 

Handbook for Guideline Development (n 130) 166. 
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1973; the Aged Care Act 1997; the Disability Services Act 1986; the Australian Institute of 

Health and Welfare Act 1987; the Veterans Entitlement Act 1986; and the Military 

Rehabilitation and Compensation Act 2004. These acts do not contain provisions for non-

citizens, despite Australia’s reciprocal agreements to provide health care services for non-

citizens of certain States.153  

(b)  Social Determinants of Health 

The Committee on Economic, Social and Cultural Rights has identified that there are 

various conditions which substantially affect ones health and wellbeing.154 These conditions 

are often referred to as ‘social determinants of health’ and are used as a measuring stick by 

which we can evaluate state compliance with international obligations at a domestic level.155 

Johnson and Stoskopf note that the emergence of socio-legal research over the past 45 years 

identified the importance of social determinants of health and their impact on individuals’ 

health within a broader system.156 These determinants include, for example, genetic makeup, 

lifestyle choices, and health-related education.157 However, the majority of what affects an 

individual’s health is influenced by social and physical environment, as well as health services 

and medical care available to them (See Figure 2.1).158 Domestic policy should act to assist 

States’ efforts to improve social determinants of health, thereby lessening their negative impact 

on individuals and vulnerable groups.159 For example, the conditions of life experienced by a 

mother during pregnancy are more likely to accumulate, manifest in negative behavioural and 

 
153 See, eg, Services Australia, Reciprocal Healthcare Agreements (Fact Page, 7 October 2022) 

<https://www.servicesaustralia.gov.au/reciprocal-health-care-agreements>. 
154 General Comment 14, UN Doc E/C.12/2000/4 (n 5) [8]; Australian Human Rights Commission, Ms BK, Ms 

CO and Mr DE on behalf of themselves and their families v Commonwealth of Australia (Department of Home 

Affairs): Report into the practice of the Australian Government of sending to Nauru families with young children 

who arrived in Australia seeking asylum (Australian Human Rights Commission Report No 128, 2018) 198-202.  
155 James Johnson and Carleen Stoskopf, ‘Introduction to Health Systems’ in James Johnson, Carleen Stoskopf 

and Leiyu Shi (eds), Comparative Health Systems: A Global Perspective (Jones & Bartlett, 2nd ed, 2018) 11. 

See, eg, Paula Braveman and Laura Gottlieb, ‘The Social Determinants of Health: It’s Time to Consider the Causes 

of the Causes’ (2014) 129(2) Nursing in 3D: Diversity, Disparities and Social Determinants 19, 20-25 citing Johan 

Mackenbach, Karien Stronks and Anton Kunst, ‘The contribution of medical care to inequalities in health: 

Differences between socio-economic groups in decline of mortality from conditions amenable to medical 

intervention’ (1989) 29(3) Social Science & Medicine 369, 369-370; Theodore Lidsky and Jay Schneider, ‘Lead 

neurotoxicity in children: basic mechanisms and clinical correlates’ (2003) 126(1) Brain 5, 12. 
156 Johnson and Stoskopf (n 155) 11.  
157 General Comment 14, UN Doc E/C.12/2000/4 (n 5) [9], [11], [17], [35], [37]. 
158 Johnson and Stoskopf (n 155). See, eg, Alvin Tarlov, ‘Public Policy Frameworks for Improving Population 

Health’ (1999) 896 Annals of the New York Academy of Sciences 281, 283. 
159 Elizabeth Elliott and Hasantha Gunasekara, The health and well-being of children in immigration detention: 

Report to the Australian Human Rights Commission – Monitoring Visit to Wickham Point Detention Centre, 

Darwin, NT, October 16-18, 2015 (Report, 4 February 2016) 3-31 (‘Wickham Point Detention Centre Report’). 

See also Johnson and Stoskopf (n 155) 14; Genevieve Le Bas et al, ‘Maternal bonding, negative affect and infant 

social-emotional development: A prospective cohort study’ (2021) 281 Journal of Affective Disorders 926, 927. 
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cognitive health outcomes, and pass intergenerationally.160 This is especially prevalent in 

immigration detention, where Elizabeth Elliott observed at the Wickham Point Detention 

Centre, that: 

‘There was an evident lack of understanding by centre staff of the relationship between 

prolonged detention and post-traumatic stress disorder and the cumulative impact of 

one episode of trauma upon another’.161 

In contrast, ICESCR requires a State to take steps which ‘progressively achieve full 

realization of the right to health’.162 Alicia Ely Yamin suggests that the formulation of the right 

to health ‘within the social sphere’ establishes the determinants of health beyond purely 

biological or ‘natural’ and extends to factors of an individual’s societal circumstances.163 This 

formulation is necessarily based on the assumption that the steps each state must take differ 

based on their own social and economic ability.164 The right to health is not a right to be 

‘healthy’.165 Rather, the right establishes a standard of treatment which States must provide, 

including essential services to enable a person to live a healthy life.166 It does not place the onus 

on a State to ensure each person actually accesses those services.167 It entitles individuals to a 

domestic system which provides a minimum standard of health services, allowing for equitable 

enjoyment of the same.168 General Comment No 14 explicitly includes both physical and mental 

health, as well as specific consideration of the needs of women and children in the pursuit of 

equality and fair treatment,169 which will be discussed in Chapter Three. Mental health and 

well-being is specifically acknowledged as an aspect of the right to health by CESCR.170 The 

inclusion of mental health and well-being is especially important for this analysis, given the 

 
160 Johnson and Stoskopf (n 155). See generally Nora Moog et al, ‘Intergenerational effect of maternal exposure 

to childhood maltreatment on newborn brain anatomy’ (2018) 83(2) Biological Psychiatry 120; Lauren Capron et 

al, ‘Associations of maternal and paternal antenatal mood with offspring anxiety disorder at age 18 years’ (2015) 

187 Journal of Affective Disorders 20; Ali Khashan et al, ‘Higher risk of offspring schizophrenia following 

antenatal maternal exposure to severe adverse life events’ (2008) 65(2) Archives of General Psychiatry 146. 

See, eg, Rachel Yehuda, ‘Transgenerational effects of posttraumatic stress disorder in babies of mothers exposed 

to the World Trade Centre attacks during pregnancy’ (2005) 90(7) Journal of Clinical Endocrinology and 

Metabolism 4115.  
161 Elliott and Gunasekara, Wickham Point Detention Centre Report (n 159) 3. See also Figure 2.1. 
162 ICESCR (n 5) art 2. 
163 Yamin (n 142) 1156. 
164 Ibid. See also World Health Organisation, Final Report of the Commission on Social Determinants of Health 

(Report, 2008).  
165 General Comment 14, UN Doc E/C.12/2000/4 (n 5) [8]. 
166 Ibid [9], [12(a)]. See also UDHR, UN Doc A/810 (n 50) art 25. 
167 General Comment 14, UN Doc E/C.12/2000/4 (n 5) [43(b)]. 
168 Ibid [9]. 
169 Ibid [2], [4], [17]-[18], [22]. 
170 Ibid. See, eg, Dainius Pūras, Report of the Special Rapporteur on the right of everyone to the enjoyment of the 

highest attainable standard of physical and mental health, UN GAOR, 38th sess, UN Doc A/HRC/38/36 (10 April 

2018) [10]-[11], [15], [22], [25].  
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known effects of detention on detainees.171 In these ways, the right to health is distinctive in the 

larger sphere of international human rights law.  

States have an obligation to ensure that policies and practices within their jurisdiction 

do not have negative effects on a person in their custody, in accordance with international 

law.172 In Nuclear Weapons, the ICJ acknowledged ‘environment’ is not an abstract concept 

and includes living space, quality of life and the health of human beings.173 This is especially 

relevant in the Australian context, in light of the recent HCA decision in 

Commonwealth v AJL20 (discussed further in Chapter Three), given that the majority held that 

prolonged and/or indefinite detention was not a violation of human rights.174 

 

Figure 2.1.175 Social Determinants of Health 

 

 

 

 

 

 

 

 

 

 

 
171 See generally New South Wales Coroner, Inquests into the Deaths of Josefa Rauluni, Ahmed Obeid Al-Akabi 

and David Saunders (Report, 19 December 2011); Hope Ferdowsian, Katherine McKenzie and Amy Zedian, 

‘Asylum Medicine: Standard and Best Practices’ (2019) 21(1) Health and Human Rights Journal 215, 221; Louise 

Newman, Nicholas Procter, Michael Dudley, ‘Suicide and self-harm in immigration detention’ (2011) 195(6) The 

Medical Journal of Australia 219; Jeanette Green and Kathy Eagar, ‘The health of people in Australian 

immigration detention centres’ (2010) 192(2) The Medical Journal of Australia 65; Zachary Steel et al, 

‘Psychiatric status of asylum seeker families held for a protracted period in a remote detention centre in Australia’ 

(2004) 28(6) Australian and New Zealand Journal of Public Health 527. See, eg, Sarah A MacLean et al, ‘Mental 

health of children held at a United States immigration detention center’ (2019) 230 Social Sciences & Medicine 

303, 304. 
172 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, 241-242[29] 

(‘Nuclear Weapons AO’). See also Corfu Channel (United Kingdom v Albania) (Merits) [1949] ICJ Rep 4, 22; 

Gabčikovo-Nagymoros (n 106) 38-40, 54; Pulp Mills (n 118) 55-56[101]; Nuclear Tests (n 80) 306; Trail Smelter 

(United States v Canada) (Judgment) (1941) RIAA 1905, 1965. 
173 Nuclear Weapons AO (n 172). 
174 Commonwealth v AJL20 (2021) 95 ALJR 567, 586[73] (Kiefel CJ, Gageler, Keane and Steward JJ). 
175 Meredith Kimball and Bruce Fried, ‘Defining and Measuring Health Systems’ in Bruce Fried and Laura Gaydos 

(eds), World Health Systems (Health Administration Press, 2nd ed, 2012) 29-30. 
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3.  Is the right to health lex specialis? 

As noted above, the scope of international human rights treaties is broad, as are the 

obligations which accompany signatory status of those treaties.176 James Crawford argued that 

the application of human rights law involves interpretation and application of the various 

treaties which inform the existence of these rights.177 He suggested that the ICJ’s recognition 

of the Helsinki Act in Nicaragua indicated a shift in the acknowledgement of human rights as 

general principles, even where the document they originate from may not be legally binding, 

like the UDHR.178 While the indivisibility of human rights has and continues to be debated in 

international law, one thing has been agreed upon, that some rights are considered basic.179 

Therefore, their protection is essential when evaluating State compliance.180 The raison d’etre 

of international human rights treaties is to promote and protect human rights, alongside 

articles 55 and 56 of the UN Charter.181 In the absence of a contrary reservation, objection or 

declaration,182 States accept this responsibility by virtue of their membership.183  

As discussed above, some principles of human rights law originate as ‘basic rights of 

the human person’ and eventually evolve to erga omnes norms.184 The ILC interpreted this as 

 
176 Crawford, Brownlie’s Principles of Public International Law (n 59) 610-613 citing United States Diplomatic 

and Consular Staff in Tehran (United States v Iran) (Judgment) [1980] ICJ Rep 4, 22-23[42] (‘Tehran Hostages’); 

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States) (Merits) [1986] ICJ 

Rep 14, 59[100], 73[133] (‘Nicaragua’). 
177 Crawford, Brownlie’s Principles of Public International Law (n 59) 613. 
178 Ibid. 
179 General Comment 3, UN Doc E/1991/3 (n 143) [9]; VDPA (n 145) [5]; Human Rights Committee, General 

Comment No 31: The Nature of the General Legal Obligation Imposed on States Parties to the Covenant, 80th 

sess, 2187th mtg, UN Doc CCPR/C/21/Rev.1/Add.13 (26 May 2004) [6]. See generally Human Rights Committee, 

General Comment No 35 – Article 9 (Liberty and Security of Person), UN Doc CCPR/C/GC/35 (16 December 

2014) [53]-[86]; Human Rights Committee, General Comment No 32 – Article 14 (Right to Equality before Courts 

and Tribunals and to a Fair Trial), UN Doc CCPR/C/GC/32 (23 August 2007) [58]-[65]; Committee on Economic, 

Social and Cultural Rights, General Comment No 22: The Right to Sexual and Reproductive Health (Article 12), 

UN Doc E/C.12/GC/22 (2 May 2016) [10]; Committee on Economic, Social and Cultural Rights, General 

Comment No 21: The Right of Everyone to Take Part in Cultural Life (Article 15), UN Doc E/C.12/GC/21 (21 

December 2009) [3]; Committee on the Rights of the Child, General Comment No 19: Public Budgeting for the 

Realisation of Children’s Rights (Article 4), UN Doc CRC/C/GC/19 (20 July 2016) [30]; Committee on the Rights 

of Persons with Disabilities, General Comment No 1 (Article 12): Equal Recognition before the Law, UN Doc 

CRPD/C/GC/1 (19 May 2014) [31]-[49]; Committee on the Rights of Persons with Disabilities, General Comment 

No 2 (Article 9): Accessibility, UN Doc CRPD/C/GC/2 (22 May 2014) [34]-[48]. 
180 Crawford, Brownlie’s Principles of Public International Law (n 59) 11. See, eg, UN Charter (n 47) art 2(4); 

VCLT (n 98) arts 53, 64; Nicaragua (n 176) 93-94[175]-[176]; Aloeboetoe et al v Suriname (Judgment for 

Reparations) (Inter-American Court of Human Rights, Series C No 11, 10 September 1993) [57].  
181 See, eg, Martti Koskenniemi, ‘International Law and raison d’état: Rethinking the Prehistory of International 

Law’ in Benedict Kingsbury and Benjamin Straumann (eds), The Roman Foundations of the Law of Nations: 

Alberico Gentili and the Justice of Empire (Oxford University Press, 2010) Ch 15.  
182 VCLT (n 98) art 19; Certain Norwegian Loans (France v Norway) (Preliminary Objections) [1957] ICJ Rep 9, 

45-46; International Law Commission, Report of the International Law Commission, UN Doc A/66/10/Add.1 

(2011) [4.1.5]. Cf Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide 

(Advisory Opinion) [1951] ICJ Rep 15, 24.  
183 VCLT (n 98) arts 24, 26, 27, 31, 32. Cf VCLT (n 98) art 21.  
184 Barcelona Traction (n 48) 32[34].  
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an acknowledgement that there are ‘a number, albeit a small one, of international obligations 

which, by reason of the importance of their subject-matter for the international community as a 

whole, are – unlike the others – obligations in whose fulfillment all States have a legal 

interest’.185 Regardless of the conceptualisation of the law of the organisations involved, the 

binding nature of a treaty is enshrined through the doctrine of pacta sunt servanda.186 

In particular, treaties which define fundamental principles of international law often form 

legitimate legal obligations for States who ratify the terms of the agreement.187 However, it is 

accepted that certain obligations within treaties have more influence on states based on their 

status as customary international law or as peremptory norms.   

Article 53 of the VCLT provides recognition of the legal significance of peremptory 

norms in international law. Bruno Simma notes that, ‘once recognition of a rule by the 

international community is established, the question from which formal source a peremptory 

norm flows, is more or less irrelevant’.188 This thesis does not argue that the right to health is a 

peremptory norm of international law, rather, that the right to health is so central to the 

successful promotion, and protection, of other peremptory norms that it should be treated 

lex specialis. Where there is a distinct and more specialised doctrine which applies to the 

conduct in question, that doctrine takes precedence over other general law principles which may 

be applicable.189 In contrast to the majority position in Nuclear Weapons,190 this thesis does not 

seek to argue that some human rights must be more highly valued over others. Rather, where a 

States conduct is considered a violation of an erga omnes norm, ancillary rights which assist in 

the general promotion and protection of that particular norm ought to be considered violated as 

well. Paul Hunt has noted that there are difficulties in treating the right to health as lex specialis. 

However, he agrees that when approached pragmatically, the realisation of the highest 

attainable standard of health is essential and intertwined in the realisation of other rights.191 

Hunt argues the right to life and the prohibition against torture both require policy to prioritise 

 
185 Nuclear Tests (n 80) 268[46]; Meron, ‘Hierarchy of International Human Rights’ (n 92) 1.  
186 VCLT (n 98) art 26.  
187 Ibid arts 24, 26, 31, 32. 
188 Alexander Orakhelashivili, Peremptory Norms in International Law (Oxford University Press, 2006) 105 citing 

Bruno Simma, ‘From Bilateralism to Community Interest in International Law’ (Speech, L’Académie de Droit 

International, 1994). 
189 International Law Commission, Fragmentation of International Law – Topic (a): The function and scope of the 

lex specialis rule and the question of self-contained regimes (Report, 2009) 2-3. 
190 Nuclear Weapons AO (n 172) 241-242[29]. 
191 Paul Hunt, ‘Interpreting the International Right to Health in a Human Rights-Based Approach to Health’ (2016) 

18(2) Health and Human Rights 109, 117 citing Thérèse Murphy, Health and Human Rights (Oxford University 

Press, 2013) 189. 
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the health and well-being of an individual, but do relevant treaties not contain express 

provisions to ameliorate protection measures for specific ancillary rights.192 

C.  HEALTHCARE IN DETENTION 

Legal guidelines aimed at protecting the health of those who are in detention emerged 

as a matter of importance as early as 1774 in the United Kingdom.193 The Act for Preserving 

the Health of Prisoners in Goal, and preventing Goal Distemper brought attention to issues of 

hygiene, cleanliness and the necessity of separation for prisoners who are ill from wider prison 

population.194 The WHO has released general advice on the protection of health in detention,195 

which recommends: national legislation which delegates the responsibility of health and health 

care services in custody,196 compliance with international regulations and medical ethics,197 and 

the right for detainees to submit requests and complaints to prison authorities without fearing 

retribution.198 Further, the WHO recommends that Member States should ensure all necessary 

health care for those in detention is provided free of charge.199 As a result of COVID-19, the 

WHO released additional guidelines on health for non-citizens and displaced persons, including 

refugees and asylum seekers, which provide instructions to ensure that all health-care initiatives 

related to COVID-19 are extended to non-citizens and displaced persons.200 

1.  Do States owe such obligations to unlawful non-citizens? 

Article 2(2) of ICESCR outlines that State parties to the Covenant undertake to 

guarantee the rights contained therein to all persons, regardless of any specific characteristic, 

including national or social origin — the right to health applies equally to all persons.201 This 

means any distinction which may contribute to an inequitable treatment before the law must 

have a justifiable excuse.202 As mentioned in Chapter One, derogations from certain 

 
192 Hunt, ‘Interpreting the International Right to Health’ (n 191). 
193 John Howard, The State of Prisons in England and Wales (William Eyres, 1777, digitised 2010) 29. 
194 Act for Preserving the Health of Prisoners in Goal and preventing Goal Distemper 1774, 14 Geo 3, c 59 (United 

Kingdom). 
195 See generally World Health Organisation, Status Report on prison health in the WHO European Region (Report, 

2019). NB: These guidelines are general and do not specify differences between correctional and administrative 

custody. 
196 Ibid 17. 
197 Ibid. 
198 Ibid. 
199 Ibid. 
200 World Health Organisation, Interim Guidance for Refugee and Migrant Health in relation to COVID-19 in the 

WHO European Region (Guideline, 2020) 2. 
201 ICESCR (n 5) arts 2(2), 3. 
202 Ibid art 4. 
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international human rights standards are permissible. As noted in General Comment No 14, the 

Committee stated:  

Issues of public health are sometimes used by States as grounds for limiting the exercise 

of other fundamental human rights. The Committee wishes to emphasize that the 

Covenant’s limitation clause, article 4, is primarily intended to protect the rights of 

individuals rather than to permit the imposition of limitations by States. […] In line 

with article 5.1, such limitation must be proportional.203 

Felipe Gonzàlez Morales, United Nations Special Rapporteur on the Human Rights of 

Migrants, has noted that where a person is held in immigration detention, they are still entitled 

to the protection of their human rights, regardless of their status and without discrimination.204 

Both civil and political and economic, social, and cultural rights must be ensured, including the 

right to health. Generally, international human rights law operates to protect all persons, or 

recognised groups, in line with the principle of non-discrimination.205 In Diallo, the arguments 

posited by Guinea maintained that Mr. Diallo was the victim of international law violations 

arising from rights vested in him as an individual, and which Guinea had jurisdiction to pursue 

in the ICJ, on the basis of diplomatic protection.206 The Diallo case (and its precursor, the 

Nottebohm case)207 focused on legal questions affected by the legal entitlements of persons who 

lawfully entered another State,208 whereas this thesis concerns the entitlements of those who 

did not. The Human Rights Committee has stated, ‘State parties also have a heightened duty to 

take any necessary measures to protect the lives of individuals deprived of their liberty by the 

State.’209 CESCR further recognised a general obligation on states to ensure the ‘acceptability’ 

of health facilities, goods, and services, which ‘must be respectful of medical ethics and 

culturally appropriate’ and includes a particular duty to respect indigenous persons to improve 

their health outcomes.210  

 

 
203 General Comment 14, UN Doc E/C.12/2000/4 (n 5) [28]-[29]. 
204 See Felipe Gonzàlez Morales, Report of the Special Rapporteur on the human rights of migrants: Ending 

immigration detention of children and providing adequate care and reception for them, GA Res 74/148, UN 

GAOR, 75th sess, Agenda Item 72(b), UN Doc A/75/183 (20 July 2020) [22]. See also Janette Green and Kathy 

Eagar, ‘The health of people in Australian immigration detention centres’ (2010) 192 Medical Journal of Australia 

65.   
205 See generally Human Rights Committee, General Comment No 18: Non-discrimination, 37th sess, UN Doc 

HRI/GEN/1/Rev.6 (10 November 1989). 
206 Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo) (Judgment) [2010] ICJ Rep 

639, 651[21] (‘Diallo’).  
207 See generally Nottebohm (Liechtenstein v Guatemala) (Judgment) [1955] ICJ Rep 4. 
208 Ibid 20; Diallo (n 206) 663[65]. 
209 Human Rights Committee, General Comment No 36: Article 6 (Right to Life), UN Doc CCPR/C/GC/36 

(3 September 2019) [25] (‘General Comment 36’). 
210 General Comment 14, UN Doc E/C.12/2000/4 (n 5) [27].  
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The Committee specified:  

The same heightened duty of care attaches to individuals held in private incarceration 

facilities operating pursuant to the authorisation of the State. The duty to protect the life 

of all detained individuals includes providing them with the necessary medical care and 

appropriate regular monitoring of their health, […] preventing suicides and providing 

reasonable accommodations for persons with disabilities.211 

Further, Nils Melzer, in his capacity as the Special Rapporteur on Torture and Other 

Cruel, Inhuman or Degrading Treatment, concluded that:  

The detention of migrants must take place in an appropriate, sanitary, non-punitive 

facilities […] in reality the practice is often the opposite. […] Depending on the context, 

problems may range from extreme over-crowding to prolonged solitary confinement, 

and from insufficient access to food, water, and medical care to deliberate abuse by 

State officials, private guards, or fellow detainees.212 

While not the sole focus of this thesis, it is important to note that asylum seekers are 

more likely to experience negative health outcomes associated with the traumas experienced 

before departing their country of origin and during the journey to asylum.213 The UNHCR has 

concluded that within in the context of Australia’s offshore detention program, the health of 

detainees is heavily influenced by conditions within detention and the length of time for which 

they are detained.214 

D.  CONCLUSION 

In essence, . It follows that Australia is required, as a State party to ICESCR, to provide 

to every person within its jurisdiction of control, equitable access to an accepted standard of 

health, regardless of any differentiating characteristics. This includes non-citizens and those 

who may attract extraterritorial protection. This Chapter establishes the right to health as both 

a distinct consideration within the international human rights framework, but also an essential 

part of the protection of jus cogens norms, such as the right to life.  

  

 
211 General Comment 36, UN Doc CCPR/C/GC/36 (n 209) [25]. 
212 Nils Melzer, Report of the Special Rapporteur on torture and other cruel inhuman or degrading punishment, 

37th sess, Agenda Item 3, UN Doc A/HRC/37/50 (26 February 2018) [19]. 
213 Australian Human Rights Commission, The Forgotten Children: National Inquiry into Children in Immigration 

Detention (Report, 2014) 187. 
214 See generally Office of the United Nations High Commissioner for Refugees, Submission No 384 to Joint 

Standing Committee on Migration, Commonwealth of Australia, Inquiry into the Ending Indefinite and Arbitrary 

Immigration Detention Bill 2021 (28 January 2022). See, eg, Human Rights Committee, Views adopted by the 

Committee under Article 5(4) of the Optional Protocol, concerning Communication No 2233/2013 (F.J. et al v 

Australia), 116th sess, UN Doc CCPR/C/116/D/2233/2013 (2 May 2016) [10.3].  
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CHAPTER THREE: AUSTRALIA 

Chapter Three discusses Australian policy of immigration detention. Analysis of the 

legislative history of Australia’s immigration policy and the influence of international law on 

domestic policy is considered. Analysis of the judicial position is explored, before considering 

how the right to health is applied and protected using the ‘AAAQ’ framework. It will use the 

detention of children as the primary example of the use of detention; and the impact on the 

health and wellbeing of children who experience such conditions. It also explores the 

development of long-term disability amongst children who have been detained. This assists 

with answering the research questions outlined in Chapter One, insofar that current standards 

in Australian immigration detention, and more broadly Australian judicial commentary, 

demonstrate opportunities for improvement and compliance with international law.*  

A. A BRIEF HISTORY OF TIME: AUSTRALIAN IMMIGRATION DETENTION 

Simone de Beauvoir said, ‘the doctrine of necessity is much more a weapon than a 

faith.’1 Over the past 30 years, Australia has weaponised the ‘necessity’ of border protection,2 

by amplifying xenophobic rhetoric at the expense of the men, women and children detained in 

Australia’s on-and-offshore immigration centres. Before WWI, immigration into Australia was 

largely unrestricted, with limited domestic evaluation of the motivations of individuals leaving 

their country of origin and attempting to enter Australia.3 In 1938, the Commonwealth formally 

 
* Content Warning: This Chapter discusses self-harm, suicide, depression and sexual assault. If you need support, 

please contact Lifeline at 13 11 14 and/or 1800RESPECT at 1800 737 732. 
1 Simone de Beauvoir, The Ethics of Ambiguity (Éditions Gallimard, 1947) 119 [tr Bernard Frechtman]. 
2 John Howard, ‘Address at the Federal Liberal Party Campaign Launch’ (Speech, Federal Liberal Party Sydney 

Headquarters, 28 October 2001) 8-9; Kevin Rudd, ‘Address to the Nation about offshore detention’, Department 

of the Prime Minister and Cabinet – Transcripts (Speech, 19 July 2013) 

<https://pmtranscripts.pmc.gov.au/release/transcript-22762>. See also Sarah Whyte and Rachel Browne, ‘Human 

Rights Commission should congratulate Scott Morrison: Toy Abbott responds to report on children in immigration 

detention’, Sydney Morning Herald – Federal Politics (Article, 12 February 2015) 

<https://www.smh.com.au/politics/federal/human-rights-commission-should-congratulate-scott-morrison-tony-

abbott-responds-to-report-on-children-in-immigration-detention-20150212-13ci2j.html>; Open Australia 

Foundation, ‘Malcolm Turnbull voted consistently against ending immigration detention on Nauru’, They Vote 

For You (Statistical Analysis, online accessed 18 October 2022) 

<https://theyvoteforyou.org.au/people/representatives/wentworth/malcolm_turnbull/policies/118>. Cf Julia 

Gillard, ‘Asylum Policy’ (Speech, The Lowy Institute, 6 July 2010); Paul Karp, ‘Refugee advocates ‘encouraged’ 

as Albanese Government considers ways to reduce immigration detention backlog’, The Guardian- Australian 

Immigration Detention and Asylum (Article, 25 September 2022) < https://www.theguardian.com/australia-

news/2022/sep/25/refugee-advocates-encouraged-as-albanese-government-considers-ways-to-reduce-

immigration-detention-backlog>. 
3 James Jupp (ed), The Australian People: An Encyclopedia of the Nation, its People and their Origins (Cambridge 

University Press, 2001) 829. See generally Kirsten Lovelock, ‘Intercountry Adoption as a Migratory Practice: A 

Comparative Analysis of Intercountry Adoption and Immigration Policy and Practice in the United States, Canada 

and New Zealand in the Post WWII Period’ (2000) 34(3) International Migration Review 907.  
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signed an agreement to resettle 15,000 Jewish refugees following Kristallnacht.4 Immigration 

policy began to expand following Australia’s signing of the Constitution of the International 

Refugee Organisation, which prioritised the resettlement of displaced persons following 

WWII.5 The first recorded use of offshore processing for immigration began in 1968 on Manus 

Island in Papua New Guinea, during the wave of refugee arrivals following the Soviet Union’s 

invasion of Czechoslovakia.6 

In the mid 1970’s, the first waves of asylum seekers landed on Australian shores seeking 

refuge from the Vietnam War.7 Early arrivals were met with sympathy, however public 

discourse around boat arrivals soon shifted to a perception that those arriving by boat were 

‘skipping the queue’.8 Between 1976 and 1981, 2059 boats landed in Australia.9 As these 

numbers peaked in the late 1980’s and late 1990’s, so did the rapid development overtly racist 

public opinion toward asylum seekers.10 In 1989, under Bob Hawke, the Commonwealth 

Government amended the Migration Act to include discretionary detention for anyone who was 

suspected of being an ‘illegal entrant’.11 Conversely, as a response to the large influx of asylum 

applications following the Tiananmen Square Massacre, the Hawke Government also 

introduced Temporary Entry Permits which granted a pathway to apply for permanent residency 

in Australia.12 

 
4 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 26 March 2018, 2612 (Stuart 

Robert, Member for Fadden). NB: Kristallnacht, otherwise known as ‘The Night of Broken Glass’, was a series 

of antisemitic campaigns coordinated by the Nazis against the German Jewish population. It included the burning 

of synagogues. It marked the first series of mass arrests of Jewish men and transfer to concentration camps. 

See ‘Kristallnacht’, Britannica – World History – The Modern World (Fact Sheet, 2 November 2021). 
5 Michael Kirby, ‘Municipal Courts and the International Interpretive Principle: Al-Kateb v Godwin’ (2020) 43(3) 

UNSW Law Journal 930, 931; Jupp Encyclopedia (n 3) 72-74, 831. See generally Eric Richards, Destination 

Australia: Migration to Australia since 1901 (University of New South Wales Press, 2008); National Museum of 

Australia, ‘Postwar immigration drive’, Defining Moments (Summary, 25 March 2020) 

<https://www.nma.gov.au/defining-moments/resources/postwar-immigration-drive>. See, eg, Constitution of the 

International Refugee Organisation, opened for signature 15 December 1946, 18 UNTS 3 (entered into force 20 

August 1948). 
6 Stefan Armbruster, ‘Fifty Years in the Making: Refugees in Australia’s first Manus Camp offered PNG 

Citizenship’, SBS News (Article, 25 September 2017) <https://www.sbs.com.au/news/article/fifty-years-in-the-

making-refugees-in-australias-first-manus-camp-offered-png-citizenship/qmwgcgvp9>. 
7 Janet Phillips and Harriet Spinks, Department of Parliamentary Services (Cth), Boat arrivals in Australia since 

1976 (Research Report, 23 July 2013) 1.  
8 Richards (n 5) 263. 
9 Phillips and Spinks (n 7) 
10 Ibid 6 citing Nancy Vivani, The Long Journey: Vietnamese Migration and Settlement in Australia (Melbourne 

University Press, 1984) 79.  
11 Migration Legislation Amendment Act 1989 (Cth) ss 6, 19 amending Migration Act 1958 (Cth) s 38 

(‘Migration Act’). NB: ‘Illegal entrant’ is no longer defined in the Migration Act and can be understood to have 

the same or substantively similar meaning to that of ‘unlawful non-citizen’ under s 5 of the Act currently in force. 
12 Gabrielle Chan, ‘Cabinet Papers 1988-89: Bob Hawke acted alone in offering asylum to Chinese students’, The 

Guardian – Australian Politics (Article, 1 January 2015) <https://www.theguardian.com/australia-

news/2015/jan/01/cabinet-papers-1988-89-bob-hawke-acted-alone-in-offering-asylum-to-chinese-students>. 
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Three years later, mandatory immigration detention was introduced by the Keating 

government, that is, the Commonwealth government codified the requirement to detain non-

citizens who arrive in an Australian migration zone without a valid visa.13 Then known as 

‘migration custody’,14 mandatory detention was used as an exception to regular practice, 

specifically as a response to an increase in unauthorised maritime arrivals with an absolute time 

limit of 273 days.15 However, a mere seven months after the introduction of immigration 

detention, a second reading of the bill removed the time limit, allowing for indefinite 

detention.16 This meant that under the Act, an applicant must be detained until their application 

was approved, or dismissed, by the relevant Department.17 

In the late 1990’s, a large increase of boats began arriving in Australia with persons of 

predominantly middle eastern descent and often with the assistance of ‘people smugglers.’18 

Following the ‘M/V Tampa’ incident and in the post-9/11 era of heightened border protection,19 

the Howard Government introduced amendments to the Border Protection Act,20 marking the 

shift from a political discourse around fairness in the Australian immigration system to one of 

isolationist nationalism. In 2001, Katharine Betts analysed electoral opinion poll data relating 

to boat arrivals and found that public opinion against unlawful non-citizens arriving by boat 

had been steadily growing over the previous decades.21 While the survey questions across these 

polls differed, the responses were similar, to such a degree, that it demonstrates a consistent 

link in public opinion on the effectiveness of detention to the political discourse of the time.22 

Jane McAdam has explored the notion of a ‘queue-jumper’ in Australia’s humanitarian visa 

 
13 Migration Reform Act 1992 (Cth) s 13; Commonwealth of Australia, Parliamentary Debates, House of 

Representatives, 5 May 1992, 2370-2373 (Gerard Hand, Minister for Immigration, Local Government and Ethnic 

Affairs). See generally Janet Phillips and Harriet Spinks, Department of Parliamentary Services (Cth), Immigration 

detention in Australia (Research Report, 2013); Kaldor Centre for International Refugee Law, ‘Immigration 

Detention in Australia’, UNSW Law – Kaldor Centre (Factsheet, 11 April 2019) 

<https://www.kaldorcentre.unsw.edu.au/sites/kaldorcentre.unsw.edu.au/files/Factsheet_Immigration%20Detenti

on_Apr2019.pdf>. 
14 Parliamentary Debates, 5 May 1992, Gerard Hand (n 13). 
15 Ibid 2372. 
16 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 4 November 1992, 2620-2623 

(Gerard Hand, Minister for Immigration, Local Government and Ethnic Affairs). 
17 Ibid. 
18 Phillips and Spinks (n 9) 1 citing Katharine Betts, Boat people and public opinion in Australia (Election Polling 

Reports, 1 January 2001).  
19 See, eg, Peter Billings and Rebecca Ananian-Welsh, ‘Counter-terrorism and the Exclusion of Refugee-Citizens 

from Australia’ in James Simeon (ed), Terrorism and Asylum (Brill, 2020) 175. 
20 See generally Jane McAdam and Kate Purcell, ‘Refugee Protection in the Howard Years: Obstructing the Right 

to Seek Asylum’ (2006) 27 Australian Yearbook of International Law 87, 93-94; Rebecca Hamlin, Let me be a 

Refugee: Administrative Justice and the Politics of Asylum in the United States, Canada and Australia (Oxford 

University Press, 2014) 32. 
21 Betts, Election Polling Reports (n 18).  
22 See generally McAdam and Purcell (n 20) 94. 
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system, which has developed as a central tenet of the Australian socio-political discourse on 

immigration detainees.23 Throughout the Howard, Rudd, Gillard, Turnbull, Morrison and now, 

Albanese Governments, Australia’s migration corridors have shifted to predominantly include 

the Middle East, as well as South and Central Asian countries.24  

François Crépeau has analysed rights affected by policies of mandatory detention, 

stating: ‘Some states see irregular migration as a national security problem or a criminal issue 

and neglect the human rights issues at stake.’25 James Jupp agrees, stating, ‘human rights are 

rights that apply to people by virtue of their being human, not by virtue of their nationality or 

their race or gender or status, or any other attribute’.26 Regardless of any real or perceived threat 

to the ‘border’ in question, the Australian Government has accepted its responsibility to uphold 

the right to health through its ratification of various international conventions without 

declaration or reservation. It has an international legal obligation to provide for the determinants 

of health for detainees for the duration of the time they are held under the control of the 

Department of Home Affairs.27  

1.  Legislation 

Under section 198 of the Migration Act, a person will be held in immigration detention 

until they are granted a visa, or they leave the country, whichever happens first.28 The lack of 

definitive time limit has led to widespread commentary, as the detention becomes an arbitrary 

and indefinite restriction on personal liberty without a lawful purpose.29 In 2012, Regional 

 
23 Jane McAdam, ‘Australia and Asylum-Seekers’ (2013) 25(3) International Journal of Refugee Law 435, 439.  
24 IOM Report (n 9) 119 - 120. 
25 François Crépeau, Report by the Special Rapporteur on the human rights of migrants, GA Res 17/12, UN GAOR, 

20th sess, Agenda Item 3, UN Doc A/RES/20/24 (2 April 2012) [8]. See also François Crépeau, Report of the 

Special Rapporteur on the human rights of migrants on his mission to Australia and the regional processing 

centres in Nauru, 35th sess, Agenda Item 3, UN Doc A/HRC/35/25/Add.3 (24 April 2017). 
26 Jupp (n 3) 779. 
27 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into 

force 2 September 1990) art 24 (‘CRC’); Convention Relating to the Status of Refugees, opened for signature 28 

July 1951, 189 UNTS 150 (entered into force 22 April 1954) arts 21, 22, 24 (‘Refugee Convention’); International 

Convention on the Elimination of Racial Discrimination, opened for signature 21 December 1965, 660 UNTS 195 

(entered into force 4 January 1969) art 5(e)(iv); Convention on the Elimination of all Forms of Discrimination 

Against Women, opened for signature 18 December 1979, 1249 UNTS 13 (entered into force 3 September 1981) 

arts 11(f),12; Convention on the Rights of Persons with Disabilities, GA Res 61/106, UN GAOR, 61st sess, Agenda 

Item 67(b), UN Doc A/RES/61/106 (13 December 2006) annex[art 25]. 
28 Migration Act (n 11). 
29 International Covenant on Civil and Political Rights, opened for signature 19 December 1966, 999 UNTS 171 

(entered into force 23 March 1976) arts 4, 9 (‘ICCPR’). See also Human Rights Committee, General Comment No 

35: Article 9 (Liberty and Security of a Person), UN Doc CCPR/C/GC/35 (16 December 2014) [10] (‘GC 35, UN 

Doc CCPR/C/GC/35’); McAdam, ‘Australia and Asylum-Seekers’ (n 23); Hamlin (n 20); Ben Doherty, ‘Indefinite 

Detention of refugees is unlawful under international law, but Australia has quietly made it legal’ The Guardian – 

Opinion (Article, 16 May 2021) <https://www.theguardian.com/australia-
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Processing Centres (‘RPC’) as well as some domestic Processing Centres (‘IDC’, ‘ITA’, IRH’, 

or ‘APOD’) were opened (or re-opened) for use (See Figure 3.1). In 2021, the Morrison 

Government passed an amendment to section 197C of the Migration Act,30 allowing the 

Department of Home Affairs to indefinitely detain an unlawful non-citizen. The explanatory 

memorandum explains that the amendment was passed to ensure any duty to remove an 

unlawful non-citizen are not inconsistent with Australia’s non-refoulement obligations.31 

This raises the question, if a person’s risk of persecution in their country of origin would be 

considered enough to enliven non-refoulement obligations, on what grounds is the Department 

of Home Affairs able to cancel a protection visa? The analysis of this question lies beyond the 

scope of this thesis, but regardless, in the case of unlawful non-citizens, mandatory detention 

places an unreasonably high risk of violating the right to health. While the right to health is not 

enshrined in and of itself at a Commonwealth level, Australian states have begun enshrining it 

into their own law. For example, Queensland passed the Human Rights Act 2019, which states 

that ‘Every person has the right to access health services without discrimination’.32 

Comparatively, the Victorian Charter of Human Rights and Responsibilities Act 2006 does not 

explicitly protect the right to health, but does enshrine ‘humane treatment when deprived of 

liberty’.33 Amerasinghe argues that there is no authority informing whether an administrative 

practice can override or subvert a general principle of law.34 This thesis argues that Australia’s 

conduct, participatory or otherwise, enlivens the obligation to uphold the rights contained in 

those instruments. 

 
news/commentisfree/2021/may/16/indefinite-detention-of-refugees-is-unlawful-under-international-law-but-

australia-has-quietly-made-it-legal>. Cf Commonwealth v AJL20 (2021) 95 ALJR 567, 586 [73] (Kiefel CJ, 

Gageler, Keane and Steward JJ) (‘AJL20’). 
30 Explanatory Memorandum, Migration Amendment (Clarifying International Obligations for Removal) Bill 2021 

(Cth) 1. 
31 Ibid. NB: This legislative amendment was relied upon in the majority judgement of Kiefel CJ, Gageler, Keane 

and Steward JJ in AJL20 (n 29). It is important to note that the legislative change in the 2021 amendment was 

passed in the time between the hearing and the date of judgment in the High Court. See also Jean Allain, ‘The jus 

cogens nature of non-refoulement’ (2001) 13(4) International Journal of Refugee Law 533. NB: The VCLT 

prevents conflict with jus cogens norms in international treaties: Vienna Convention on the Law of Treaties, opened 

for signature 23 May 1969, 1155 UNTS 331 (entered into force 27 January 1980) art 53. Australia avoids domestic 

incompatibility with international norms and gives effect to their international human rights obligations: see 

Australian Human Rights Commission Act 1986 (Cth). 
32 (Qld) s 37(1). See also Cate Swannell, ‘Right to health now embedded in Queensland Law’ (Media Release, 

The Medical Journal of Australia, 30 March 2020) <https://www.mja.com.au/system/files/2020-

04/FINAL%2030%20MAR%20RIGHTS.pdf>. 
33 (Vic) s 22.  
34 Chittharanjan Amerasinghe, Principles of the Institutional Law of International Organisations (Cambridge 

University Press, 2nd ed, 2005) 233. See also VCLT (n 31) art 27. Cf VCLT (n 31) art 47. 
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Figure 3.1. Australian Immigration Detention Centres 

 

 

Source: Ryan Essex, The Healthcare Community and Australian Immigration Detention: The Case for Non-violent 

Resistance (Palgrave MacMillan, 2020) 11 (Fig 1.1) reproduced with permission from the author (December 

2022). Ryan Essex notes that this image cannot adequately represent the location or operation dates of the centres 

as it is not widely publicised. It also does not account for IDC’s which were hotels. 

2.  Judicial Decisions 

The High Court has never been tasked with adjudicating a matter specifically related to the 

right to health, in part due the lack of legislative rights protection in Commonwealth 

Legislation, which would attract judicial consideration on any restraint of government power. 

This should not be read as a suggestion that in the matters it has adjudicated, the right to health 

wasn’t relevant. Despite this, the High Court has adjudicated a number of matters about 

immigration detention. In contrast with the cases discussed below, this thesis argues that as a 
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matter of state responsibility, the conditions and standards of care in offshore detention centres 

is a matter firmly within the ambit of control of the Commonwealth Government. In the context 

of this thesis, this conclusion does not attract extensive analysis of the legality of detention, as 

discussed below in M68 and AJL20. 

(a)  Extraterritorial Jurisdiction and the Legality and Validity of Detention  

This thesis argues that where detention is taking place either lawfully or unlawfully, the 

conditions of detention are the responsibility of the State to ensure that detainees are provided 

with appropriate protections and services associated with the right to health. 

(i)  Chu Kheng Lim v Minister for Immigration 

This case concerned the Commonwealth’s ability to detain in custody, unlawful 

non-citizens, on the basis that they arrived in Australia via boat.35 The plaintiffs were 

Cambodian nationals who arrived in Australian territorial waters in 1989 and 1990.36 During 

the time in which this matter was before the Minister for Immigration, Local Government and 

Ethnic Affairs, the Keating Government amended the Migration Act to contain provisions 

ensuring mandatory detention for boat arrivals.37 The effect of the amendment led to the 

plaintiffs remaining in detention regardless any judicial decision,38 limiting their release solely 

to an exercise of Executive power.39  The High Court was primarily tasked with determining 

whether the mandatory detention regime violated the separation of powers, resulting in the 

conferral of a judicial function on the Executive.40 The plaintiffs argued that their detention was 

punitive, and not solely for the purposes of deportation, as required by the Migration Act.41 

They concluded that the punitive nature of their detention went beyond what was ‘reasonably 

necessary’ to carry out deportation.42 The High Court unanimously held that the relevant 

sections of the Migration Act were valid pursuant to the aliens power in section 51(xix) of the 

 
35 Kaldor Centre for International Refugee Law, Chu Kheng Lim and Others v Minister for Immigration, Local 

Government and Ethnic Affairs (1992) 176 CLR 1, UNSW Law (Case Note, August 2018) 

<https://www.kaldorcentre.unsw.edu.au/sites/kaldorcentre.unsw.edu.au/files/Casenote_Chu%20Kheng%20Lim-

final.pdf>. 
36 Ibid. See generally United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, 

1833 UNTS 3 (entered into force 16 November 1994). 
37 Ibid.  
38 Chu Kheng Lim v Minister for Immigration, Local Government and Ethnic Affairs (1992) 176 CLR 1, 40-41 

(Brennan, Deane and Dawson JJ) (‘Lim’). 
39 Ibid.  
40 Lim (n 38) citing Australian Building Construction Employees and Builders Labourers Federation v The 

Commonwealth (1986) 161 CLR 88, 96; Reg v Humby; Ex Parte Rooney (1973) 129 CLR 231, 250.  
41 Lim (n 38) 42. 
42 Ibid 5 (Shaw QC) (during argument), 28 (Brennan, Deane and Dawson JJ).  



 

68 

 

Constitution, and the ongoing detention of the plaintiff’s was lawful. Further, the High Court 

clarified that in times of peace, constitutional immunity from involuntary detention lies solely 

in the conferred power of the Executive.43 The majority decision established the Lim principle:  

‘[...] the involuntary detention of a citizen in custody by the State is penal or punitive 

in character and, under our system of government, exists only as an incident of the 

exclusively judicial function of adjudging and punishing criminal guilt’.44  

The High Court was expressly clear that this limitation only exists as a constitutional 

protection for citizens.45 The majority went into further detail, allowing involuntary detention 

of non-citizens under section 51(xix) of the Constitution, so long as the detention is ‘reasonably 

necessary’ to achieve the purpose of the Executive function in question.46 

(ii)  Plaintiff M70/M106 v Minister for Immigration 

This case concerned an injunction to prevent the Minister for Immigration from 

deporting the plaintiffs, two Afghan asylum seekers to Malaysia under the Gillard 

Governments’ then-policy of the ‘Malaysian Solution’.47 In a 6:1 decision, the High Court 

found that the Commonwealth Government did not have the power to ‘resettle’ asylum seekers 

in Malaysia, on the grounds that section 198A of the Migration Act required a declaration by 

the Minister about the appropriateness of the country of resettlement and their treatment of 

refugees.48 Ultimately, the High Court found that the declaration in this case was invalid, given 

that Malaysia was not a signatory to the Refugee Convention, and therefore, was not legally 

obliged to provide support or protection to refugees.49 The invalidity of the declaration in the 

context of Malaysia led to a finding that the deportation power under section 198A was not 

enlivened.50 This case is particularly notable given that Plaintiff 106 was an unaccompanied 

minor, and therefore the High Court was required to consider the overlapping obligations owed 

by Australia under the CRC.51 In his dissent, Justice Heydon suggested that the application of 

 
43 Ibid 28 (Brennan, Deane and Dawson JJ).  
44 Ibid 27 (Brennan, Deane and Dawson JJ, Mason CJ relevantly agreeing).  
45 Ibid 29 (Brennan, Deane and Dawson JJ). 
46 Ibid 33 (Brennan, Deane and Dawson JJ).  
47 Plaintiff M70/2011; Plaintiff M106/2011 v Minister for Immigration (2011) 244 CLR 144 (‘Plaintiff 

M70/M106’). 
48 Ibid 194-200[108]-[128].  
49 Ibid 200-202[129]-[136]. 
50 Ibid 202[136].  
51 Plaintiff M70/M106 (n 47) 200-201[131]-[136]. See also CRC (n 27); Committee on the Rights of the Child, 

General Comment No 6: Treatment of Unaccompanied and Separated Children Outside their Country of Origin, 

39th sess, UN Doc CRC/GC/2005/6 (1 September 2005) [64]-[78] (‘General Comment 6’). See, eg, Kate Ogg, ‘A 

sometimes dangerous convergence: Refugee law, human rights law and the meaning of ‘effective protection’’ 

(2013) 12 MacQuarie Law Journal 109, 115-122. See, eg, Minister of State for Immigration and Ethnic Affairs v 

Teoh (1995) 183 CLR 273, 287-288 (Mason CJ  and Deane J), 298 (Toohey J), 304-305 (Gaudron J).  
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section 198A was limited only to the ‘practical’ conditions of the treatment of refugees in 

Malaysia, not a question of the States’ legal obligations at a domestic or international level.52 

Justice Kiefel agreed with the majority that the operative function of section 198A(3)(a) had 

the effect of passing Australia’s international obligations under the Refugee Convention,53 but 

also in her separate opinion, that the section did not merely require an asylum seeker to have 

the ability to have their refugee status assessed by an NGO in a particular State, but that the 

State in question had to validly, and legally, recognise the status of refugees and relevant 

protections.54 The decision in this case ultimately led to the dismantling of the Gillard 

Governments’ ‘Malaysia Solution’55 and the re-opening of the Regional Processing Centres in 

Nauru and Papua New Guinea; as well as the Pontville Detention Centre in Tasmania in 2012.56 

(iii) Plaintiff M68/2015 v Minister for Immigration and Border Protection 

The plaintiff was a Bangladeshi asylum seeker who had previously been detained in 

offshore immigration detention in Nauru after being detained on a boat which was intercepted 

by Australian border officers.57 In August 2014, the plaintiff was transferred to Australia for 

medical treatment related to her pregnancy.58 The matter brought before the High Court did not 

concern the legality of her detention, but rather that her ongoing detention in Nauru was a 

restriction on her liberty which was contracted for and effectively controlled by Australia.59 The 

plaintiff brought the matter to prevent her return to Nauru after being permitted into Australia 

to give birth in 2014.60 The High Court had to determine whether the Commonwealth 

Government had a statutory power, or non-statutory Executive power, to contract for, and 

control the detention of, asylum seekers in offshore facilities.61 French CJ, Kiefel J, and Nettle J, 

with Keane J relevantly agreeing, concluded that the Plaintiff had been detained by the 

 
52 Plaintiff M70/M106 (n 47) 208-212[161]- [169].  
53 Ibid 223-225[212], [215]-[216]; 232[240]. 
54 Ibid 232-234[240]-[246]. See also General Comment 6, UN Doc CRC/GC/2005/6 (n 51) [68]-[75]. 
55 Jeremy Thompson, ‘High Court scuttles Malaysia swap deal’, ABC News (Article, 31 August 2011) 

<https://www.abc.net.au/news/2011-08-31/high-court-rules-on-asylum-seeker-challenge/2864218>. 
56 Australian Government, Report of the Expert Panel on Asylum Seekers (Report, 13 August 2012) 15; Simon 

Cullen, ‘First asylum seekers arrive on Manus Island’, ABC News – Politics (Article, 21 November 2012) 

<https://www.abc.net.au/news/2012-11-21/first-asylum-seekers-arrive-on-manus-island/4383876>.  
57 Plaintiff M68/2015 v Minister for Immigration and Border Protection & Ors (2016) 257 CLR 42, 43 (‘Plaintiff M68’).  
58 Ibid 43. See Migration Act (n 11) s 427(1)(d). 
59 Plaintiff M68 (n 57) 43. 
60 Ibid 62. 
61 Ibid. See also Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 202, 220-221, 237, 257-258 (‘Koowarta’). 

See generally Anthony Cassimatis, ‘Statutory judicial review and the requirement of a statutory effect on rights or 

obligations: Decisions under an enactment’ (2006) 13(4) Australian Journal of Administrative Law 169, 171 citing 

Minister for Immigration and Ethnic Affairs v Mayer (1985) 157 CLR 290; Australian Parliament, Ellicott Report 

of the Committee of Review on Prerogative Writ Procedure (Parliament Paper No 56, 1973) 6[23]. 
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Government of Nauru, not the Commonwealth.62 As a result, the majority held that the Lim 

principles did not apply extraterritorially for two reasons: (1) the High Court did not find that 

the conduct could be attributed to the Commonwealth under the doctrine of state responsibility; 

and, (2) the Plaintiffs were not citizens of Australia, and therefore not exempt from the 

operation of the aliens power.63 The majority held that while Australia’s involvement provided 

material support in ensuring the Plaintiff was detained, it did so in support of the actions of the 

Government of Nauru.64  Further, the majority held that the actions were that of the Government 

of Nauru, in the absence of a direction by the Commonwealth to establish a requisite level of 

effective control by the Commonwealth over Nauru.65 In his concurring opinion, Keane J did 

acknowledge that there was credible evidence that the Commonwealth funded associated costs 

of detention,66 but as the ICJ held in Nicaragua, funding does not manifest a degree of control 

required to attract the principles of state responsibility.67 The majority concluded that 

section 198AHA of the Migration Act authorised offshore immigration detention so long as it 

served the purpose of processing the asylum claims of detainees, and extended only for the 

period of time relevant for such a determination to be made.68  

In dissent, Bell J and Gageler J both found that the Commonwealth had exercised a 

requisite level of control over the operation of the Nauru RPC’s to attract the application of the 

doctrine of state responsibility, and extraterritorial analysis of the Lim principles.69 They agreed 

that the contractors employed at the Nauru RPC’s had acted as de facto agents of the 

Commonwealth Government by physically detaining the Plaintiff as an action required under 

the Migration Act.70 However, they concluded that the threshold for a violation of the Lim 

principles had not been met.71 In her dissent, Justice Gordon found that the government had 

effective control over the detention of the Plaintiff and had acted outside of its power in doing 

so.72 This decision has been criticised amongst legal academics as an effort to exempt the 

 
62 Plaintiff M68 (n 57) 69-70[39]-[40] (French CJ, Kiefel and Nettle JJ), 124-125[238]-[240] (Keane J). 
63 Ibid. See also Lim (n 38) 19; Koowarta (n 61) 223.  
64 Plaintiff M68 (n 57) 67-69[30]-[37] (French CJ, Kiefel and Nettle JJ), 124[239] (Keane J). 
65 Ibid 73[49]-[52] (French CJ, Kiefel and Nettle JJ), 129[257]-[258] (Keane J). 
66 Ibid 124-125[239]-[242] (Keane J). 
67 Nicaragua (n 72) 86[106]; Bosnian Genocide (n 72) 204-206[391]-[394]. 
68 Plaintiff M68 (n 57) 69-70[39]-[40] (French CJ, Kiefel and Nettle JJ), 129-131[257]-[264] (Keane J) citing 

Thomas v Mowbray (2007) 233 CLR 307, 330[18] (Gleeson CJ), 356[114]-[116] (Gummow and Crennan JJ). 
69 Ibid 77[68] (Bell J), 103[155] (Gageler J).  
70 Plaintiff M68 (n 57) 85-86[95]-[96] (Bell J); 94-95[125], 108[173] (Gageler J). 
71 Ibid 86-87[98]-[99] (Bell J), 111-112[185] (Gageler J). 
72 Ibid 158-159[371]-[373], 161[384] (Gordon J). See also Military and Paramilitary Activities in and against 

Nicaragua (Nicaragua v United States) (Merits) [1986] ICJ Rep 14, 63[112] (‘Nicaragua’); Application of the 

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and 

Montenegro) (Judgment) [2007] ICJ Rep 43, 208-211[400]-[407] (‘Bosnian Genocide’). 
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Commonwealth from responsibility for its internationally wrongful acts, or omissions, on the 

basis of the extraterritorial nature of the conduct.73  

(iv)  Plaintiff M61/2010E; Plaintiff M69/2010 v Commonwealth 

The Plaintiffs were Sri Lankan nationals who arrived in Australia by boat and were 

detained at the Christmas Island RPC,74 which is an ‘excised offshore place’ under 

section 189(3) of the Migration Act.75 While Australia allowed for asylum claims to be lodged 

by detainees, section 46A(1) specified that unlawful non-citizens in an ‘excised offshore place’ 

were unable to apply for a visa in the absence of a ministerial exercise of power under 

section 46A(2).76 Problematically, section 46A(7) did not compel the Minister to exercising 

their power under sub-section (2).77 Plaintiff M61 and M69 both sought a writ of certiorari, 

mandamus, and interlocutory injunction against the Commonwealth for lack of procedural 

fairness in their ability to apply for a visa under the Migration Act.78 Further, Plaintiff M69 

sought a declaration that section 46A of the Migration Act was invalid, and that the domestic 

policy under which they applied for protection was invalid, despite Australia’s signatory status 

to the Refugee Convention and adherence to the customary principle of non-refoulement.79 The 

Plaintiff’s did not question their detention, as they prima facie accepted its lawfulness.80 

They raised this matter on the grounds that the procedures under the Migration Act led to a 

non-statutory prolonged detention as a result of the non-function of the Act.81 The 

Commonwealth submitted that even if a power was being exercised under section 46A(2) of 

the Act, it did not enliven a concurrent obligation to ensure procedural fairness.82 

The High Court unanimously agreed that the Ministerial power under section 46A(2) existed to 

 
73 See generally Jill Goldenziel, ‘Plaintiff M68/2015 v Minister for Immigration and Border Protection’ (2016) 

110(3) American Journal of International Law 547; Danielle Ireland-Piper, ‘Outdated and Unhelpful: The 

Problem with the Comity Principle and Act of State Doctrine’ (2018) 24 Australian International Law Journal 15; 

Azadeh Dastyari and Maria O’Sullivan, ‘Not for Export: The Failure of Australia’s Extraterritorial Processing 

Regime in Papua New Guinea and the Decision of the PNG Supreme Court in Namah’ (2016) 42(2) Monash 

University Law Review 308. 
74 Plaintiff M61/2010E v Commonwealth (2010) 243 CLR 319, 321 (‘Offshore Processing Case’). 
75 Migration Act (n 11) ss 5, 189(3).  
76 Offshore Processing Case (n 74) 323.  
77 Ibid. See generally Hannah Stewart-Weeks, ‘Out of Sight but Not Out of Mind: Plaintiff M61/2010E v 

Commonwealth’ (2011) 33 Sydney Law Review 831, 832.  
78 Offshore Processing Case (n 74) 322. See also Ellicott Report (n 61Error! Bookmark not defined.). 
79 Ibid citing Refugee Convention (n 27) art 33. See, eg, James Hathaway, ‘Leveraging Asylum’ (2009) 6 

University of Melbourne Law School Research Series 3. 
80 Offshore Processing Case (n 74) 322. 
81 Stewart-Weeks (n 77) 836 citing Offshore Processing Case (n 74) 323-324. 
82 Stewart-Weeks (n 77) 836-837 citing Offshore Processing Case (n 74) 324-325 (SJ Gageler SC in argument). 
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confer rights on an applicant, rather than ‘destroy, defeat, or prejudice’ their rights.83 Further, 

the High Court unanimously rejected the previous construction of a question of procedural 

fairness in Kioa v West which placed an obligation to consider the origin of such an obligation 

in common law and/or legislation;84 preferring the position in Annetts v McCann, which set the 

standard for interpreting a question of procedural fairness as the ‘plain words of mere 

intendment’.85  

While the High Court did ultimately find flaws in the conduct of the reviewers of this 

particular case, it unanimously held that refugee claims and such similar administrative review 

processes ‘must be conducted in accordance with the principles of natural justice.’86 These 

principles arise when an individual’s rights or interests are affected, and regardless of their 

citizenship status, enlivens an obligation on States to ensure their legal system affords natural 

justice when and where a statute confers powers which have the potential to impede those rights 

or interests.87 The McMillan Report identified that this decision, while beneficial in terms of 

the principles of equity for non-citizens, had a direct impact on the prolonged detention of 

applicants in detention, as the legislative amendments to the administrative process led to a 

backlog of cases and applications.88 This backlog has a direct and tangible effect on the health 

and well-being of a detainee. Statistically, children engaged in court proceedings are more 

likely to develop changes in their eating or sleeping habits, may struggle to develop skills in 

emotional regulation, and may struggle with learning disabilities.89 This is ancillary to the 

 
83 Stewart-Weeks (n 77) 836-837 citing Offshore Processing Case (n 74) 352[74]-[75] (French CJ, Gummow, 

Hayne, Heydon, Crennan, Kiefel and Bell JJ). See also Annetts v McCann (1990) 170 CLR 596, 598 (Mason CJ, 

Deane and McHugh JJ) (‘Annetts v McCann’). 
84 Offshore Processing Case (n 74) 352[74] (French CJ, Gummow, Hayne, Heydon, Crennan, Kiefel and Bell JJ) 

citing Kioa v West (1985) 159 CLR 550 at 584 (Mason J), 609, 615 (Brennan J).  
85 Annetts v McCann (n 83). 
86 John McMillan, Report to the Minister for Immigration and Citizenship: Regulating Migration Litigation after 

Plaintiff M61 (Report, 2011) 11 (‘McMillan Report’). 
87 Ibid. See generally Ogg (n 51) 113-115; Jonathan Crowe, ‘Philosophical Challenges and Prospects for Natural 

Law: Foundations of Human Rights’ in Tom Angier, Iain Benson and Mark Retter (eds), The Cambridge 

Handbook of Natural Law and Human Rights (Cambridge University Press, 2022) 485.  
88 McMillan Report (n 86) 16. 
89 See, eg, Family Court of Western Australia, ‘Emotional impact of proceedings’, Family Law and the Courts 

(Information, 16 April 2018) <https://www.familycourt.wa.gov.au/E/emotional_impact_of_proceedings.aspx>; 

Lucy Griffiths et al, ‘Anxiety and depression amongst children and young people involved in family justice court 

proceedings: longitudinal national data linkage study’ (2022) 8 BPsych Open 1, 1 citing Karen Hughes et al, ‘The 

effect of multiple adverse childhood experiences on health: a systematic review and meta-analysis’ (2017) 2(8) 

Lancet Public Health 356, 356-357. 
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existing risks of mood disorders and chronic illness as a result of other traumas experienced in 

childhood.90 This will be discussed under Heading C of this Chapter. 

(b)  Arbitrary and Indefinite Detention 

The High Court has accepted the impact of judicial commentary from other 

jurisdictions, particularly, the international sphere.91 In Mabo v Queensland (No 2), the High 

Court explicitly relied on Australia’s obligations under international conventions and the 

resulting entitlement of Australians to refer matters under such obligations to the Human Rights 

Committee, specifically under the ICCPR.92 

(i)  Al-Kateb v Godwin 

Mr. Al-Kateb was born in Kuwait,93 however, citizenship in Kuwait passes 

jus sanguinis (by descent of the father) rather than jus soli (by the location of birth).94 His 

nationality jus sanguinis was Palestinian.95 In 2002, Mr. Al-Kateb requested his removal from 

Australian immigration detention to either Kuwait or Gaza.96 However, Kuwait refused to 

accept his deportation from Australia after arriving illegally by boat in December 2000.97 While 

Palestine was prepared to accept him, there was no foreseeable manner in which Mr. Al-Kateb 

could be transported through Israel to Palestine, rendering him, in practice, a stateless person.98 

The Appellant argued that section 198(1) did not contemplate where a person might request 

 
90 See, eg, Ryan Essex et al, ‘Health of children in Australian immigration detention centres: An analysis of the 

quarterly health reports from 2014 to 2017’ (2022) 58 Journal of Paediatrics and Child Health 985; Christine 

Heim and Charles Nemeroff, ‘The Role of Childhood Trauma in Neurobiology of Mood and Anxiety Disorders: 

Preclinical and Clinical Studies’ (2001) 49(12) Biological Psychiatry 1023, 1028-1029. See generally Bonnie 

Kerker et al, ‘Adverse childhood experiences and mental health, chronic medical conditions, and development in 

young children’ (2015) 15 (5) Academic Pediatrics 510. 
91 Michael Kirby (n 5) 935 citing Mabo v Queensland (No 2) (1992) 175 CLR 1, 42 (Brennan J and Mason CJ, 

McHugh J agreeing) (‘Mabo’). See also Maloney v The Queen (2013) 252 CLR 168, 178[9], 180-182[13]-[15] 

(French CJ), 198-199[61] (Hayne J), 221-222[134]-[136] (Crennan J), 233-235[170]-[176] (Kiefel J); Koowarta 

(n 61) 265 (Brennan J); Commonwealth v Tasmania (1983) 158 CLR 1, 177 (Murphy J) (‘Tasmanian Dams’); 

Applicant A v Minister For Immigration and Ethnic Affairs (1997) 190 CLR 225, 230 (Brennan CJ), 240 (Dawson 

J), 251-253 (McHugh J), 277 (Gummow J); Kartinyeri v The Commonwealth (1998) 195 CLR 337, 418[166] 

(Kirby J); TCL Air Conditioner (Zhongshan) Co Ltd v Judges of the Federal Court of Australia (2013) 251 CLR 

533, 545[8] (French CJ and Gageler J).  
92 Mabo (n 91).  
93 Al-Kateb v Godwin (2004) 218 CLR 562, 563 (‘Al-Kateb’). 
94 Nationality Law 1959 (Kuwait) arts 2, 3.  
95 Al-Kateb (n 93). 
96 Ibid. 
97 Ibid. See, eg, Sufi and Elmi v UK [2012] 54 EHRR 9, 59[250], 69[291]-[292].  
98 Al-Kateb (n 93). 
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removal from Australia, but not be removed.99 The Appellant concluded that 

sections 189 and 196 did not allow for the indefinite continuation of detention.100  

The circumstances surrounding Mr. Al-Kateb’s detention identified a gap in 

Parliament’s drafting and operation of section 198, in that they did not contemplate the 

detention of stateless persons.101 Analysis of the Migration Act’s interaction with stateless 

persons and Australia’s obligations under international law with respect to their protection 

attracts analysis beyond the scope of this thesis. The Explanatory Memorandum of the 

Migration Amendment (Duration of Detention) Act 2003 indicated that Parliament did not draft 

section 198 with the intention of creating indefinite and unlimited detention.102 Gleeson CJ and 

Gummow J agreed that the statutory obligation which arose from section 198 as that a person’s 

liberty ought to be restored after that person requested their return to their place of nationality.103 

Michael Kirby AC CMG agrees in principle.104 However, Kirby suggests that in the 

circumstances surrounding Mr. Al-Kateb where return was effectively impossible, the 

Migration Act should not be interpreted to approve release into the Australian community if 

their removal to their country of nationality was not possible.105 In his words, ‘any wider 

interpretation of the Act to overcome this difficulty would breach fundamental interpretative 

principles.’106 

In a 4:3 majority, the High Court rejected the use of international jurisprudence in Al-

Kateb, and more broadly, the High Court held that the Migration Act did allow for indefinite 

detention and was not unconstitutional.107 McHugh J, Hayne J and Heydon J, with Callinan J 

relevantly agreeing, rejected the reasoning that the obligation required consideration of a 

persons’ liberty.108 In particular, the joint decision rejected the applicability of Kirby J’s 

reference to international legal principles, where he suggested that decisions of the High Court 

ought to identify, and conform to, ‘basic norms of international law’.109 McHugh J said, ‘this 

Court has never accepted that the Constitution contains an implication to the effect that it should 

 
99 Al-Kateb (n 93) 564. 
100 Ibid. 
101 Ibid. 
102 Ibid. See also Migration Amendment (Duration of Detention) Act 2003 (Cth). 
103 Al-Kateb (n 93) 574[10] (Gleeson CJ), 606-607[116] (Gummow J).  
104 Michael Kirby (n 5) 937. 
105 Ibid. 
106 Ibid 938 citing Hamdi v Rumsfeld, 542 US 507, 554-555 (Scalia J) (2004) citing The Federalist Papers: No 84, 

reproduced in George Carey and James McClellan (eds), The Federalist (Liberty Fund, 2001) 444. 
107 Al-Kateb (n 93) 592-593[69], 595[73] (McHugh J), 643[239] (Hayne J), 662-663[303] (Heydon J), 

661-662[297]-[298] (Callinan J). 
108 Ibid 564. 
109 Ibid 617-618[152]-[154] (Kirby J). 



 

75 

 

be construed to conform with the rules of international law.’110 The majority concluded that it 

should be presumed Parliament intended to act within, and in compliance with, Australia’s 

international obligations.111 Hayne J said, ‘even if, as it is in this case, it is found that there is 

“no real likelihood or prospect of removal in the reasonably foreseeable future”, that does not 

mean that continued detention is not for the purpose of subsequent removal’.112 He concluded 

that the words ‘as soon as reasonably practicable’ refers not whether the removal will happen, 

but rather, it is a question of when it will happen.113 

(ii)  Commonwealth v AJL20 

The Respondent was a 29-year-old Syrian citizen, who migrated to Australia on a child 

visa (known formerly in court proceedings as ‘DMH16’).114 In 2014, his visa was cancelled on 

character grounds following a criminal sentence.115 He was detained under section 189 and 

remained in detention pursuant to section 196.116 He applied for a protection visa on the grounds 

that he would face persecution if returned to Syria, which was validly recognised by the 

Department of Home Affairs.117 The Department advised then-Minister for Immigration and 

Cultural Affairs, Scott Morrison, of their finding and of the application of non-refoulement 

obligations.118 Despite this advice, the Minister refused to grant the visa on character 

grounds.119 The Respondent remained in detention. In 2019, was advised that the then-Acting 

Minister, Alan Tudge, would not consider exercising the discretion to grant a protection visa.120 

This ministerial decision enlivened the obligation to remove the Respondent from Australia as 

soon as reasonably practicable.121 The application of sections 197C and 198, when read 

together, obliged the Commonwealth to pursue removal at the earliest opportunity, even if this 

meant that AJL20 would face a real risk of persecution in Syria.122  

In a 4:3 decision, the High Court held that the absence of a limitation on detention is 

lawful, even where the Executive has breached key statutory provisions applicable to those 

 
110 Al-Kateb (n 93) 591[66] (McHugh J).  
111 Ibid 565.  
112 Ibid 640[231] (Hayne J). 
113 Ibid 639[227] (Hayne J). 
114 AJL20 (n 29) 567. 
115 Ibid. See also Migration Act (n 11) s 501(2). 
116 Ibid 573[1]-[3] (Kiefel CJ, Gageler, Keane and Steward JJ). 
117 Ibid 586[74] (Kiefel CJ, Gageler, Keane and Steward JJ). 
118 Ibid. 
119 Ibid 573-574[6] (Kiefel CJ, Gageler, Keane and Steward JJ). 
120 Ibid. See also Migration Act (n 11) ss 195A, 198. 
121 AJL20 (n 29) 586[72] (Kiefel CJ, Gageler, Keane and Steward JJ). 
122 Sangeetha Pillai, ‘AJL20 v Commonwealth: Non-refoulement, indefinite detention and the ‘totally screwed’’, 

AUSPUBLAW (Blog, 8 August 2021) <https://www.auspublaw.org/blog/2021/09/ajl20-v-commonwealth-non-

refoulement-indefinite-detention-and-the-totallyscrewed>.  
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circumstances.123 The Commonwealth conceded that it had breached its obligation to remove 

AJL20 under section 198.124 The decision highlighted some apparent tensions within the Act. 

First, the Act’s objective is to ‘regulate, in national interest, the entrance into and presence in 

Australia of all non-citizens’.125 Under the Act, lawful non-citizens, that is, a person who enters 

Australian territory with a valid visa, are entitled to enter the community.126 Section 196 

requires unlawful non-citizens to be detained until they are removed from Australia, or they are 

granted a visa, whichever happens first, and ‘as soon as reasonably practicable’.127 This case 

identified a similar issue to that in Al-Kateb v Godwin, where an unlawful non-citizen was 

detained but the Commonwealth made no effort to fulfill their removal.128 The majority focused 

on the interconnected operation of sections 189, 196 and 198.129 The decision found that the 

detention programmes pursue a legitimate objective, that is to segregate unlawful non-citizens 

from the community for the duration of the time their applications were processing.130 As a 

matter of precedent, the High Court affirmed that involuntary detention of an alien was 

permissible under section 51(xix) of the Constitution.131 

(c)  The Legality of Detaining Children: Re Woolley 

The High Court was tasked with determining whether section 196 of the Migration Act 

permitted the detention of children.132 The Plaintiffs were four Afghani nationals, aged seven, 

eleven, thirteen and fifteen at the time that they arrived in Australia in 2001.133 They did not 

hold a valid visa. During the course of their detention, their father applied for a protection visa 

which listed the Plaintiffs as dependants.134 The High Court held unanimously that the detention 

of children was permissible insofar that it was ‘reasonably necessary’.135 This determination 

 
123 AJL20 (n 29) 586[73] (Kiefel CJ, Gageler, Keane and Steward JJ). 
124 Ibid 574[8] (Kiefel CJ, Gageler, Keane and Steward JJ).  
125 Migration Act (n 11) s 4(1). 
126 Ibid s 5. 
127 Ibid ss 196, 198.  
128 Ibid. See also Pillai (n 122). 
129 Pillai (n 122); AJL20 (n 29) 573-586 (Kiefel CJ, Gageler, Keane and Steward JJ). 
130 AJL20 (n 29) 576[23] (Kiefel CJ, Gageler, Keane and Steward JJ) citing Lim (n 38) 32-33.  
131 AJL20 (n 29) 576-577[20]- [26] (Kiefel CJ, Gageler, Keane and Steward JJ) citing Lim (n 38) 27 – 33 (Brennan, 

Deane and Dawson JJ, Gaudron J relevantly agreeing); Koon Wing Lau v Calwell (1949) 80 CLR 533, 555 (Latham 

CJ); Falzon v Minister for Immigration and Border Protection (2018) 262 CLR 333, 358[92] (Gageler and Gordon 

JJ). See also Plaintiff M76/2013 v Minister for Immigration, Multicultural Affairs and Citizenship (2013) 251 CLR 

322, 369[139] (Crennan, Bell and Gageler JJ); Al-Kateb (n 93) 584[45] (McHugh J); Re Bolton, Ex Parte Beane 

(1987) 162 CLR 514, 528 (Brennan J).  
132 Re Woolley; Ex Parte Applicants M276/2003 (2004) 225 CLR 1, 8-9[7] (Gleeson CJ) (‘Re Woolley’). 
133 Ibid 7[1] (Gleeson CJ).  
134 Ibid 7[2] (Gleeson CJ). 
135 Ibid 9[11] (Gleeson CJ). Cf Human Rights Committee, Ali Aqsar Bakhtiyari and Roqaiha Bakhtiyari v 

Australia, 79th sess, UN Doc CCPR/C/79/D/1069/2002 (6 November 2003) [9.3]-[9.7]. 
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concluded that the purpose of section 196 of the Migration Act could not operate exclusive of 

children who unlawfully entered Australian territory, as the Commonwealth has an obligation 

to prevent family separation.136  

In affirming Lim, the High Court concluded in a 4:3 majority, that there was no reason 

to treat non-punitive detention as exceptional or open to limitation.137 Gleeson CJ reasoned that 

there was no logical conclusion that sections 189 and 196 of the Migration Act were drafted to 

apply only to unlawful non-citizens over the age of eighteen, that it would put any unlawful 

non-citizen under the age of eighteen in a better position than if they were to be detained with 

their family.138 In obiter, the High Court held that it could not apply a ‘proportionality’ test in 

assessing whether detention was punitive in the circumstances, as it was sufficient that the intent 

of the relevant sections of the Migration Act were non-punitive.139 Ultimately, the High Court 

concluded that where an assessment of proportionality is relevant, it cannot dictate the 

appropriateness of the conditions of detention, nor can it be used to ascertain the impact of 

detention on individuals.140 McHugh J concluded that any such determination of the punishing 

nature of a law, must be assessed with adequate reference to the object and purpose of the law 

in question.141 In dissent, Kirby J rejected this narrow construction, arguing that by the very 

nature of undertaking an assessment of the punitive nature of a law, ‘the Court will have regard 

not only to the claimed or apparent purposes of the law but also the objective effects of the law 

and its practical operation’.142 

(d)  The reach of s 51(xix): Love and Thoms 

In Love and Thoms, a 4:3 majority, consisting of Bell J, Nettle J, Gordon J, and 

Edelman J, held that Indigenous Australians are not aliens under section 51(xix) of the 

Constitution.143 This decision did not provide exceptional clarity for the application of section 

51(xix), as each judge provided a separate opinion.144 Despite this, the High Court affirmed the 

 
136 Re Woolley (n 132) 9[8]-[9] (Gleeson CJ). 
137 Ibid 66[183] (Kirby J) citing Chen Shi Hai v Minister for Immigration and Multicultural Affairs (2000) 

201 CLR 293, 318-320[75]-[81]. 
138 Re Woolley (n 132)  9-10[9]-[11] (Gleeson CJ). 
139 Ibid 29[58]-[62] (McHugh J). 
140 Ibid 33-34[79]-[80] (McHugh J). 
141 Ibid 24-27[58]-[62] (McHugh J).  
142 Ibid 66[184] (Kirby J) citing Cole v Whitfield (1988) 165 CLR 360, 407-409 (Mason CJ, Wilson, Brennan, 

Deane, Dawson, Toohey and Gaudron JJ). 
143 Love v Commonwealth; Thoms v Commonwealth (2020) 270 CLR 152, 152 (Bell, Nettle, Gordon and 

Edelman JJ), 191-192[79]-[81] (Bell J) (‘Love/Thoms’) citing Mabo (n 91) 70[6] (Brennan J); Tasmanian Dams 

(n 91) 274 (Deane J). 
144 Love/Thoms (n 143). See generally Mischa Davenport, ‘Love v Commonwealth: The Section 51(xix) Aliens 

Power and a Constitutional Concept of Community Membership (2021) 43(4) Sydney Law Review 589, 589; 
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tripartite test set out in Mabo.145 Daniel Love was a Kamilaroi man, born in Papua New 

Guinea.146 Brendan Thoms was a Gunggari man, with native title rights at common law who 

was born in New Zealand.147 They were both placed in immigration detention following 

criminal charges for assault occasioning bodily harm, and domestic violence, respectively.148 

Both men had lived in Australia for the majority of their lives, and had their permanent 

residency visas cancelled by then-Minister for Home Affairs, Peter Dutton.149 The majority held 

that Indigenous Australian were beyond the constitutional power of section 51(xix).150 

This decision, as fragmented as it was, affirmed Lim, in that citizens (and in this case, persons 

with an ongoing connection to land, waters and community)151 cannot be involuntarily detained 

on an exercise of Executive power. 

3.  Judicial Commentary in the Context of this Thesis – Looking Ahead 

If anything, the above cases demonstrate that the judicial commentary in matters of 

immigration remains unsettled, or at the very least, is elastic. While there is evidence that the 

majority decisions of the High Court have become increasingly conservative in their approach 

to matters involving unlawful non-citizens, the lack of judicial cohesion in the recent decisions 

of Love/Thoms and AJL20 demonstrate that there is adequate opportunity for the judiciary to 

set the standard by which the Commonwealth must be held to in its dealings with unlawful 

non-citizens. 

 
Mikaela Smith, 'The divided decision in Love v Commonwealth – An analysis of Justice Gageler’s and Justice 

Edelman’s approaches to constitutional interpretation’ AUSPUBLAW (Blog, 17 March 2021) 

<https://www.auspublaw.org/blog/2021/03/the-divided-decision-in-love-v-commonwealth>. See, eg, Calla 

Wahlquist, ‘Legal experts urge caution on high court ruling that Aboriginal Australians are not ‘aliens’, The 

Guardian – Indigenous Australians (Article, 12 February 2020) <https://www.theguardian.com/australia-

news/2020/feb/12/legal-experts-urge-caution-high-court-ruling-aboriginal-australians-aliens>. 
145 Love/Thoms (n 143) 158-160. 
146 Ibid 191-192[79] (Bell J), 259[287] (Nettle J).  
147 Ibid 286[387] (Gordon J), 318[460] (Edelman J) citing Kearns on behalf of the Gunggari People #2 v 

Queensland [2012] FCA 651 [22]; Foster on behalf of the Gunggari People #4 v Queensland [2019] FCA 1402 

[20]. 
148 Love/Thoms (n 143) 152 (Bell, Nettle, Gordon and Edelman JJ), 191-192[79]-[81] (Bell J) citing Mabo (n 91) 

70 (Brennan J); Tasmanian Dams (n 91) 274 (Deane J). 
149 Love/Thoms (n 143) 169[2] (Kiefel CJ). 
150 Ibid 191-192[79]-[81] (Bell J). 
151 Ibid 314[451] citing Western Australia v Ward (2002) 213 CLR 1, 71[32], 85-86[64] (Gleeson CJ, Gaudron, 

Gummow and Hayne JJ); Native Title Act 1993 (Cth) s 223(1). 
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B.  AUSTRALIA’S OBLIGATIONS TO CHILDREN 

Australia has attracted widespread criticism for its detention of children, in both 

administrative and criminal contexts.152 

1.  Convention on the Rights of the Child (‘CRC’) 

A multilateral agreement relating specifically to the rights of children can be traced to 

the League of Nations.153 The originating documents were followed by UN codification in the 

form of the Declaration of the Rights of the Child, which expanded the rights considered to 

include both material and immaterial needs.154 In the three decades following, there were calls 

to adopt a more comprehensive instrument based on the principles in the preceding documents. 

In 1978, The representative of Poland noted that further steps needed to be taken in developing 

an internationally binding agreement.155 The Commonwealth Government ratified the 

convention in 1990 and it entered into force in Australian legislation on 16 January 1991.156 

Amongst the principles which have endured since the first document was drafted: the right to 

health, the right to family, and the right to be treated in a manner ensuring dignity and 

humanity.157  

 
152 Human Rights Council, Study of the Office of the United Nations High Commissioner for Human Rights on 

Challenges and Best Practices in the Implementation of the International Framework for Protection of the Rights 

of the Child in the Context of Migration, 15th sess, Agenda Item 2 and 3, UN Doc A/HRC/15/29 (15 July 2010) 

[82(a)]; Committee on the Rights of the Child, General Comment No 10: Children’s Rights in Juvenile Justice, 

44th sess, UN Doc CRC/C/GC/10 (25 April 2007) [15]-[18] (‘GC 10, UN Doc CRC/C/GC/10’); Michael Flynn 

and Matthew Flynn (eds), Challenging Immigration Detention: Academics, Activists and Policy-Makers (Edward 

Elgar Publishing, 2017); Jacqueline Bhaba and Mary Crock, Seeking Asylum Alone- A Comparative Study: 

Unaccompanied Children and Refugee Protection in Australia, the UK and the US (Themis Press, 2007); Mary 

Crock, ‘Lonely Refuge: Judicial Responses to Separated Children Seeking Refugee Protection in Australia’ (2005) 

22(2) Law in Context 120, 157. See also Andrew Leigh, ‘The Second Convict Age: Explaining the Return of Mass 

Imprisonment in Australia’ (2020) 96(313) The Economic Record 187; Grace O’Brien, ‘Racial Profiling, 

Surveillance and Over-Policing: The Over-Incarceration of Young First Nations Males in Australia’ (2021) 10(2) 

Social Sciences 68; Wendy O’Brien and Kate Fitz-Gibbon, ‘The Minimum Age of Criminal Responsibility in 

Victoria (Australia): Examining Stakeholders’ Views and the Need for Principled Reform’ (2017) 17(2) Youth 

Justice 134; ‘Australia has faced international pressure at a UN Meeting on human rights to the age of criminal 

responsibility from 10 to 14’, SBS World News (News Segment 01-21, SBS, 2021).  
153 Sharon Detrick, A Commentary on the United Nations Convention on the Rights of the Child (Martinus Nijhoff, 

1999) 13. 
154 Ibid 14. See also United Nations General Assembly, Declaration of the Rights of the Child, GA Res 1386(XIV), 

UN GAOR, 3rd Comm, 14th sess, Agenda Item 64, UN Doc A/RES/1386(XIV) (20 November 1959) (‘Declaration 

on the Rights of the Child’).  
155 Detrick (n 153) 14-15; Commission on Human Rights, Report of the Commission on Human Rights, UN 

ESCOR, 34th sess, Supp No 4, UN Doc E/1978/34 (6-10 March 1978) [306].  
156 Philip Alston and Glen Brennan, Human Rights and Equal Opportunity Commission, The UN Children’s 

Convention and Australia (Report, 1 September 1991) foreword, 130. 
157 CRC (n 27) arts 6, 9, 10, 19, 20, 22, 24, 27, 30, 37, 39; Declaration of the Rights of the Child, 

UN Doc A/RES/1386(XIV) (n 154) principles 1 – 10. 
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(a)  Article 24 – The Right to Health 

The right to health is contained in article 24 of the CRC.158 It contains identical language 

to that of article 12 of ICESCR,159 including detailed provisions of relating to health outcomes 

which disproportionately affect children, including the abolition of traditional practices which 

prejudicial to their health, like female genital mutilation.160 It is the only international 

agreement which contains a provision on the right to health to abolish such practices.161 

The right to health with specific reference to children is also contained in the 

WHO Constitution.162 Uniquely, article 24(4) of the CRC includes the provision to promote and 

encourage international cooperation in achieving the right to health, with a view to achieving 

progressively the full realization of the right contained in the present article.163 

(b)  Article 6 – The Right To Life, Survival and Development  

The right to life is found in the ICCPR which has been held to be ‘basic to all human 

rights’.164 Generally, Australia only considers conduct which arbitrarily deprives a person of 

their right to life as conduct which attracts jus cogens protections.165 The travaux préparatoires 

of the CRC were drafted to include ‘development’, given that the ‘right to life’ is often 

 
158 CRC (n 27) art 24. 
159 Ibid art 24(1). See also Working Group on a Draft Convention on the Rights of the Child, Report of the Working 

Group on a Draft Convention on the Rights of the Child, UN ESCOR, 41st sess, Agenda Item 13, UN Doc 

E/CN.4/1985/64 (3 April 1985) [12]-[18] (‘Report of the Working Group’).   
160 CRC (n 27) art 24(2),(3). See also Detrick (n 153) 399. 
161 Committee on the Rights of the Child, General Comment No 15 on the right of the child to the enjoyment of the 

highest attainable standard of health, UN Doc CRC/C/GC/15 (17 April 2013) [9] (‘General Comment 15’); 

Working Group on a Draft Convention on the Rights of the Child, Report of the Working Group on a Draft 

Convention on the Rights of the Child, UN ESCOR, 42nd sess, Agenda Item 13, UN Doc C/CN.4/1986/39 (13 

March 1986) [51] cited by Detrick (n 153) 415-417. See also Report of the Working Group, UN Doc 

E/CN.4/1985/64 (n 161) [40]; Jaap Doek, ‘Children’s Rights in Health Care and the General Principles of the 

CRC’ in Jozef Dorscheidt and Jaap Doek (eds), Children’s Rights in Health Care (Brill, 2018) 50-51. 
162 Constitution of the World Health Organisation, opened for signature 22 July 1946, 14 UNTS 185 (entered into 

force 7 April 1948) preamble. 
163 CRC (n 27) art 24(4); Detrick (n 153) 401-402, 419-420. See also Jason Pobjoy, The Child in International 

Refugee Law (Cambridge University Press, 2017) 229-230; United Nations General Assembly, Declaration on 

Principles of International Law concerning Friendly Relations and Cooperation among States in accordance with 

the Charter of the United Nations, GA Res 2625(XXV), UN GAOR, 1883 plen mtg, UN Doc A/RES/2625(XXV) 

(24 October 1970) annex. 
164 Detrick (n 153) 126 citing ICCPR (n 29) art 6. 
165 Attorney General’s Department, ‘Right to Life: Public Sector Guidance Sheet’, Human Rights Scrutiny – Right 

to Life (Web Page, online at 10 November 2021) <https://www.ag.gov.au/rights-and-protections/human-rights-

and-anti-discrimination/human-rights-scrutiny/public-sector-guidance-sheets/right-life>. See generally 

Queensland Parliament Legal Affairs and Community Safety Committee, Human Rights Bill 2018 (Report No 26, 

February 2019). See, eg, Amy Maguire and Shelby Houghton, ‘The Bali Nine, Capital Punishment and Australia’s 

Obligation to Seek Abolition’ (2016) 28(1) Current Issues in Criminal Justice 67. 
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interpreted too narrowly.166 The inclusion of survival and development as a part of the right to 

life is unique to the CRC.167 Article 6 requires States Parties to ‘ensure to the maximum extent 

possible, the survival and development of the child’.168 Philip Alston noted:  

The intent of the sponsors was to incorporate into the Convention a phrase which has 

become a term of art in children’s rights matters and the recognition of which would 

clearly expand the range of positive measures required to be taken on behalf of the 

child.169 

This right requires a state to engage in positive actions ensuring that a child is not 

deprived of their right to development.170 Alston’s interpretation is endorsed by 

Dominic McGoldrick, who suggests that the comments made by representatives through the 

process of drafting Article 6 support the positive obligation placed on states to ensure the mental 

and physical development of the child, as a notion of their right to life.171 A mere arbitrary 

deprivation of life would, of course, violate article 6 of the CRC, but Australia’s threshold in 

response to General Comment No 36 is too high when read in this context. Generally, asylum 

seekers and refugees are more likely to experience negative mental and physical health 

outcomes as a result of their experiences.172 Article 6(2) of the CRC states that a State has an 

obligation to achieve protection of the rights contained therein to ‘the maximum extent 

 
166 Working Group on a Draft Convention on the Rights of the Child, Report of the Working Group on a Draft 

Convention on the Rights of the Child, UN ESCOR, 4th Comm, 40th sess, Agenda Item 13, UN Doc 

E/CN.4/1984/71 (23 February 1984) annex II, 27[art 17]. See generally Committee on the Rights of the Child, 

General Comment No 5: General Measures of Implementation of the Convention of the Rights of the Child, 34th 

sess, UN Doc CRC/GC/2003/5 (27 November 2003) [1], [6]-[9] (‘General Comment 5’); Human Rights 

Committee, General Comment No 36, Article 6 (Right to Life), UN Doc CCPR/C/GC/36 (3 September 2019) [3] 

(‘General Comment 36’). See also Detrick (n 153) 128, 398. 
167  Detrick (n 153) 130; CRC (n 27) art 6(2); General Comment 15, UN Doc CRC/C/GC/15 (n 161) [17]. 

Cf ICCPR (n 29) art 6; Convention for the Protection of Human Rights and Fundamental Freedoms, opened for 

signature 4 November 1950, 213 UNTS 221 (entered into force 3 September 1953) art 21; African Union, Charter 

of Human and People’s Rights, opened for signature 1 June 1981 (entered into force 21 October 1986) art 4; Inter-

American Commission on Human Rights, American Declaration of the Rights and Duties of Man, opened for 

signature April 1948 (entered into force 2 May 1948) art 1; Inter-American Commission on Human Rights, 

American Convention on Human Rights, opened for signature 22 November 1969 (entered into force 18 July 1978) 

art 4.  
168 CRC (n 27) art 6(2). See also General Comment 6, UN Doc CRC/GC/2005/6 (n 51) [23]-[24]. 
169 Philip Alston, ‘The Unborn Child and Abortion under the Draft Convention on the Rights of the Child’ (1990) 

12 Human Rights Quarterly 156, 163-164.  
170 CRC (n 27) art 6(2); General Comment 15, UN Doc CRC/C/GC/15 (n 161) [16]-[17]. See also Detrick (n 153) 

130-132; Dorscheidt and Doek (n 161). 
171 Dominic McGoldrick, ‘The United Nations Convention on the Rights of the Child’ (1991) 5(2) International 

Journal of Law, Policy and Family 132, 139 discussing United Nations General Assembly, Declaration on the 

Right to Development, GA Res 41/128, UN GAOR, 3rd Comm, 41st sess, 97th plen mtg, UN Doc 41/128 (4 

December 1986) annex. 
172 See, eg, Sarah A MacLean et al, ‘Mental health of children held at a United States immigration detention center’ 

(2019) 230 Social Sciences & Medicine 303, 304; Hope Ferdowsian, Katherine McKenzie and Amy Zedian, 

‘Asylum Medicine: Standard and Best Practices’ (2019) 21(1) Health and Human Rights Journal 215, 221. 
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possible’.173 Children have a right to a standard of living which adequately supports physical, 

mental, spiritual, moral, and social development.174  

The Committee on the Rights of the Child has suggested:  

[…] article 6 encompasses all aspects of development, and that a young child’s health 

and psychological well-being are in many respects interdependent. Both may be put at 

risk by adverse living conditions, neglect, insensitive or abusive treatment and restricted 

opportunities for realizing human potential.175 

By remaining in the conditions of detention, children are at an unacceptable and 

increased risk of mental, emotional, and physical developmental delays.176 The travaux 

préparatoires of the CRC clearly outline that when the article was submitted for consideration, 

that an adequate standard of living was not solely the responsibility of a parent to ensure, but 

an obligation which extended to any State or person responsible for the care of the child.177 

Therefore, Australia assumes responsibility to provide for sufficient protections in instances 

where it detains children. 

(c)  Article 37 – The Prohibition of Cruel, Inhuman or Degrading Treatment 

The prohibition against torture, inhuman or degrading treatment is considered a 

jus cogens norm, found in the ICCPR and the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment (‘CAT’).178 In the words of the Human Rights 

Committee, ‘the aim of the provisions of article 7 [of the ICCPR] is to protect both the physical 

and mental integrity of the individual’.179 Article 37 of the CRC contains a right of children not 

to be subjected to any such treatment which would amount to cruel, inhuman or degrading, 

including any deprivation of liberty.180 Australia has a listed reservation under article 37(c) of 

the CRC, on the grounds that the importance of family unity and contact supersedes that of a 

 
173 CRC (n 27) art 6(2). See also Detrick (n 153) 131-132. 
174 CRC (n 27) art 27(1). 
175 Committee on the Rights of the Child, General Comment No 7: Implementing child rights in early childhood, 

UN Doc CRC/C/GC/7/Rev.1 (20 September 2006) [10]. 
176 Louise Newman, Nicholas Proctor and Michael Dudley, ‘Seeking Asylum in Australia: Immigration Detention, 

Human Rights and Mental Health Care’ (2013) 21(4) Australasian Psychiatry 315, 315-317. 
177 General Comment 15, UN Doc CRC/C/GC/15 (n 161) [16]-[18]; General Comment 5, 

UN Doc CRC/GC/2003/5 (n 166) [17]; Working Group on a Draft Convention on the Rights of the Child, Question 

of a Convention on the Rights of the Child, UN ESCOR, 4th Comm, 40th sess, Agenda Item 13, UN Doc 

E/CN.4/1984/71 (23 February 1984) annex II, art 15. 
178 Detrick (n 153) 126 citing ICCPR (n 29) art 7; Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment, opened for signature 10 December 1984, 1465 UNTS 85 (entered into force 

16 June 1987). 
179 Human Rights Committee, General Comment No 20: Article 7 (Prohibition of Torture, or Other Cruel, 

Inhuman or Degrading Treatment or Punishment), 44th sess, UN Doc CCPR/GEN/1/Rev.1 (10 March 1992) [2]. 
180 CRC (n 27) art 37.  
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prohibition against the deprivation of a child’s liberty.181 While this article is closely related to 

article 40, which concerns the administration of juvenile justice,182 article 37 expands the 

protection of the convention to children in all forms of custody. 

C.  CHILDREN IN AUSTRALIAN IMMIGRATION DETENTION 

The Department of Immigration and Border Protection recognises that it owes a duty of 

care to children held in immigration detention facilities.183 This is evidenced at an Executive 

level by the presence of s 4AA of the Migration Act which dictates that children should only be 

detained as a last resort.184 Despite this, there were 1068 children detained in Australian 

immigration detention at the time of the National Inquiry into Children in Immigration 

Detention (‘National Inquiry’), 584 children were detained in mainland centres; 305 children 

on Christmas Island and 179 on Nauru (See Figure 3.2). The National Inquiry the found that 

detention, and in particular, prolonged and indefinite detention, has a devastating impact on 

children.185 Prolonged detention and associated traumas have been found to disrupt the 

development of preschool aged children, with the potential to negatively impact socialisation, 

emotional development, and attachment to others.186 Further, infants in detention were more 

likely to struggle in forming bonds which are developmentally expected in infancy.187 This 

delay in emotional development amongst infants extended to pre-schoolers and primary school 

aged children.188 In 2002, a study of twenty children in immigration detention identified high 

 
181 VCLT (n 31) art 2. See also Multilateral Treaties Deposited with the Secretary-General, UN Doc 

ST/LEG/SER.E/10 (1997) 203, 205; General Comment 5, UN Doc CRC/GC/2003/5 (n 166) [14]-[16]. See also 

Human Rights Committee, Report of the Human Rights Committee: Australia, UN GAOR, 50th sess, Supp No 40, 

UN Doc A/38/40 (1984); William Schabas, ‘Reservations to the Convention on the Rights of the Child’ (1996) 

18(2) Human Rights Quarterly 472, 480.  
182 Detrick (n 153) 620. See also General Comment 10, UN Doc CRC/C/GC/10 (n 152). 
183 Australian Human Rights Commission, The Forgotten Children: National Inquiry into Children in Immigration 

Detention (Australian Human Rights Commission Report, 2014) 85[5.7] (‘National  Inquiry’) citing Department 

of Immigration and Border Protection, Submission No 45 to the Australian Human Rights Commission, National 

Inquiry into Children in Immigration Detention (30 May 2014) 48; New South Wales Coroner, Inquests into the 

Deaths of Josefa Rauluni, Ahmed Obeid Al-Akabi and David Saunders (Report, 19 December 2011) 10. 
184 Migration Act (n 11) s 4AA(1). 
185 National  Inquiry (n 183) 29; Newman, Proctor and Dudley (n 176) 318, See generally Australian Research 

Alliance for Children and Youth, Review of Key Risk and Protective Factors for child development and wellbeing 

(antenatal to age 25) (Report, 16 April 2014). 
186 National  Inquiry (n 183) 32. See, eg, Marta Pascua Juanola, ‘Free them now: Deep concerns for mental health 

of Tamil girls detained on Christmas Island’, WA Today – Immigration (Article, 14 June 2021) 

<https://www.watoday.com.au/national/western-australia/free-them-now-deep-concerns-for-mental-health-of-

tamil-girls-detained-on-christmas-island-20210611-p5807d.html>. 
187 National  Inquiry (n 183) 32. 
188 Ibid.  
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levels of trauma and developmental delay amongst children aged 11 months to 17 years.189 The 

younger children presented with cognitive delay found to be related to neglect.190 All of the 

children aged 7 to 17 satisfied the diagnostic criteria for post-traumatic stress disorder, as well 

as major depression and suicidal ideation.191 The Commonwealth Ombudsman and New South 

Wales Coroner have separately argued that the increased vulnerability of detainees, when 

combined with the high degree of control exercised over detainees, the scope of this duty of 

care extends to positive action to prevent harm from occurring,192 in line with article 12 of 

ICESCR. Recommendation 3 of the Commonwealth Ombudsman’s 2021 report outlines that 

‘the Department should take responsibility for the effective and appropriate use of available 

mechanisms to manage individual detainees’ vulnerabilities or risks.’193 

Problematically, the Australian Government maintains and enforces a veil of secrecy on 

data from within immigration detention, going so far as to criminalise the disclosure of 

‘protected information’,194 despite calls from medical professionals to avoid legislative 

interference with mandatory reporting requirements.195 Despite this, The Guardian released 

‘The Nauru Files’ which identified that 50% of the incident reports lodged in the Nauru 

Regional Processing Centre between 2013-2015 involved detainees under the age of 18.196 

Contained within those documents, incident reports involving children reveal seven reports of 

 
189 Newman, Proctor and Dudley (n 176) 318 citing Sarah Mares and Jon Jureidini, ‘Psychiatric assessment of 

children and families in immigration detention – clinical, administrative and ethical issues’ (2004) 28(6) Australia 

and New Zealand Journal of Public Health 520, 523. 
190 Ibid. 
191 Ibid. 
192 Commonwealth Ombudsman, Report by the Commonwealth Ombudsman on Monitoring Immigration 

Detention (Report No 4, 2021) 9[2.37]-[2.40] (‘2021 Commonwealth Ombudsman Report’); New South Wales 

Coroner, Report by the New South Wales Coroner into deaths in custody / police operations (Report, 31 March 

2011) 14 citing Kevin Waller AM, Waller Report into Suicide and other Self-Harm in Correctional Centres 

(Report, 1993) 2. See also National  Inquiry (n 183) 85[5.7] citing Commonwealth Ombudsman, Report by the 

Commonwealth Ombudsman on Suicide and Self-Harm in the Immigration Detention Network (Report, May 

2013) 27. See, eg, Behrooz v Secretary of the Department of Immigration and Multicultural and Indigenous Affairs 

(2004) 219 CLR 486, 499[21] (Gleeson CJ); Burnie Port Authority v General Jones Pty Ltd (1994) 179 CLR 520, 

550 (Mason CJ, Deane, Dawson, Toohey an Gaudron JJ) citing Kondis v State Transport Authority (1984) 154 

CLR 672, 687 (Mason J). 
193 2021 Commonwealth Ombudsman Report (n 192) 11. 
194 Border Force Act 2015 (Cth) s 42 (‘Border Force Act’). 
195 Khanh Hoang, ‘Border Force Act entrenches secrecy around Australia’s asylum seeker regime’, The 

Conversation – Politics and Society (2 July 2015) <https://theconversation.com/border-force-act-entrenches-

secrecy-around-australias-asylum-seeker-regime-44136>. See also Open Letter on the Border Force Act: ‘We 

challenge the department to prosecute’ (1 July 2015) <https://www.theguardian.com/australia-

news/2015/jul/01/open-letter-on-the-border-force-act-we-challenge-the-department-to-prosecute>; Paul Farrell, 

‘Detention centre staff speak out in defiance of new asylum secrecy laws’, The Guardian – Australian Immigration 

and Asylum (Article, 1 July 2015) <https://www.theguardian.com/australia-news/2015/jul/01/detention-centre-

staff-speak-out-in-defiance-of-new-asylum-secrecy-laws>. 
196 Nick Evershed et al, ‘The Nauru Files – the lives of asylum seekers in detention detailed in a unique database’, 

The Nauru Files (10 August 2016) <https://www.theguardian.com/australia-news/ng-interactive/2016/aug/10/the-

nauru-files-the-lives-of-asylum-seekers-in-detention-detailed-in-a-unique-database-interactive>. 
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sexual assault, 59 reports of physical assault, 30 reports of actual self-harm and 159 reports of 

threatened self-harm.197A selection of these documents are contained in the appendices of this 

thesis. It is necessary to acknowledge that the appendices referenced in the following sections 

of this Chapter were obtained as a result of a whistle-blower, and therefore, are incomplete.198 

Nonetheless, they provide demonstrable patterns of the severity of relevant incidents and 

provide valuable insight into the health of detainees at the Nauru RPC. 

 

Figure 3.2.199 Children in Detention by Immigration Centre, 2014 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Source: Australian Human Rights Commission, The Forgotten Children: National Inquiry into Children in 

Immigration Detention (Australian Human Rights Commission Report, 2014) 21 accessed September 2022 under 

CC BY 3.0 AU. 

  

 
197 The Nauru Files (n 196). See, eg, Asylum Seeker Resource Centre, Community Based Processing (Policy Paper, 

2018). 
198 Paul Farrell, Nick Evershed and Helen Davidson, ‘The Nauru Files: a cache of 2000 leaked reports reveal scale 

of abuse of children in Australian offshore detention’, The Guardian – The Nauru Files (Article, 10 August 2016) 

<https://www.theguardian.com/australia-news/2016/aug/10/the-nauru-files-2000-leaked-reports-reveal-scale-of-

abuse-of-children-in-australian-offshore-detention>. 
199 National Inquiry (n 183) 21.  
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1.  Mental Health of Children in Detention 

Article 12(2)(a) of ICESCR outlines the requirement to promote the healthy 

development of infants and children; while article 12(2)(d) requires State parties to ‘create 

conditions which would assure to all medical service and medical attention in the event of 

sickness.'200 General Comment No 14 explicitly states that this obligation extends to the 

provision of appropriate mental health treatment and care, including pre- and post-natal care 

for mothers and babies.201 The National Inquiry found that thirty percent of adults, or guardians, 

in immigration detention with accompanying children were suffering from mental illness.202 

Adults in detention experience the symptoms of Post-Traumatic Stress Disorder (‘PTSD’) at a 

rate 5.9x higher than that of the a comparable cohort of the Australian population.203 To that 

end, children living with adults who suffer from moderate to severe depression are 2-4x more 

likely to develop a similar mood disorder.204 Appendix 3I outlines a mother who expressed 

suicidal ideation, with an accompanying history of mental health diagnoses and incidents of 

self-harm. The Incident Report also outlined her intention to fatally harm her children. 

(d)  Incidents of Self-Harm and Suicidal Ideation 

According to the National Inquiry, many children in detention experience significant 

trauma during their journey and after their arrival in Australia.205 In Australia, depressive and 

anxiety disorders are the number one cause of non-fatal disability amongst children, adolescents 

and young adults.206 Children who experience risk factors, such as childhood trauma, abuse, 

 
200 International Covenant on Economic, Social and Cultural Rights, opened for signature 16 December 1966, 993 

UNTS 3 (entered into force 3 January 1976) art 12(2)(a), (d).  
201 Committee on Economic, Social and Cultural Rights, General Comment No 14 (2000): The Right to the Highest 

Attainable Standard of Health (Article 12 of the International Covenant on Economic, Social and Cultural Rights), 

UN ESCOR, 22nd sess, Agenda Item 3, UN Doc E/C.12/2000/4 (11 August 2000) [44(a)]. 
202 National Inquiry (n 183) 30. See also Louise Newman, Nicholas Procter and Michael Dudley, ‘Suicide and 

self-harm in immigration detention’ (2011) 195(6) The Medical Journal of Australia 219; Jeanette Green and 

Kathy Eagar, ‘The health of people in Australian immigration detention centres’ (2010) 192(2) The Medical 

Journal of Australia 65; Zachary Steel et al, ‘Psychiatric status of asylum seeker families held for a protracted 

period in a remote detention centre in Australia’ (2004) 28(6) Australian and New Zealand Journal of Public 

Health 527.  
203 National Inquiry (n 183) 64. NB: To solve: 𝑥 = (

38

6.4
). Therefore, 𝑥 = 5.9375 times greater than that of the 

general population. 
204 National Inquiry (n 183) 64 citing William Beardslee et al, ‘Preventative interventions for children of parents 

with depression: international perspectives’ (2012) 1(1) The Medical Journal of Australia 23-25. See, eg, Zachary 

Steel and Derrick Silove, ‘The mental health implications of detaining asylum seekers’ (2001) 175 Medical 

Journal of Australia 596, 597-598. 
205 National Inquiry (n 183) 23. 
206 See, eg, Australian Institute of Health and Welfare, Australian Burden of Disease Study: Impact and Causes of 

Illness and Death in Australia 2018 (Report, 2021) 10, 25, 34; Black Dog Institute, ‘Facts and Figures about 

Mental Health’, Mental Health – What you Need to Know (Infographic, 2020) 

<https://www.blackdoginstitute.org.au/wp-content/uploads/2020/04/1-facts_figures.pdf>. See also Australian 

Human Rights Commission, Mental Health in the Workplace (Report, 2010). 
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neglect, or stressful life events, are statistically more likely to develop self-harming behaviours 

and suicidal ideation before the age of eighteen (see, eg, Appendix 3A, 3I and 3J).207  

Intentional self-harm is defined as ‘deliberately hurting oneself, with or without the 

intention of dying’.208 According to 2019 statistics published by the Australian Institute for 

Health and Welfare (‘AIHW’), the rate of suicide and self-harm was 2x the national average in 

populations with lower socio-economic backgrounds.209 The AIHW identified that the ongoing 

and emergent burden of suicide and self-harm on the healthcare sector could be reduced if 

modifiable risk factors, including neglect or abuse suffered by people aged 5 and over, were 

addressed with early intervention.210  

(i)  Medical Intervention as a result of Self-Harm amongst persons under 18 

International Health and Medical Services (‘IHMS’) is privately engaged by the 

Commonwealth, and in their words, they act to ‘provide primary and mental health care services 

within the Australian detention network, to a standard of care broadly comparable to that 

available to the general Australian community under the public health system’.211  

Between 2014 and 2017, IHMS reported that 20-58 percent of children in offshore 

detention saw a mental health nurse, with specialist psychologist consultations reaching a rate 

1.5x higher than their onshore counterparts.212 Pursuant to the right to health, the Australian 

Government has an obligation to mitigate and prevent such risk from occurring, insofar that the 

child in question would not be in such circumstances, but for their presence in the custodial 

control of the Commonwealth. In 2016, the rate of hospitalisation as a result of self-harm was 

70x higher amongst children in detention, when compared against the same cohort of Australian 

children in the same year.213  

 
207 Newman, Proctor and Dudley (n 176) 318. See also National Inquiry (n 183) 88 citing Elizabeth Elliott, 

Additional Evidence provided to the National Inquiry (Email, 26 September 2014). 
208 Australian Institute of Health and Welfare, ‘Suicide and Self-harm monitoring’, Statistics and Datasets 

(Dataset, accessed 2 November 2022) <https://www.aihw.gov.au/suicide-self-harm-monitoring/data/suicide-self-

harm-monitoring-data> (‘AIHW 2022 Dataset’). 
209 Ibid. 
210 Ibid. 
211 International Health and Medical Services, ‘Sites: Onshore’, About Us (accessed 12 November 2022) 

<http://www.ihms.com.au/onshore.php?=> (‘IHMS Onshore Sites’). 
212 International Health and Medical Services, ‘Immigration Detention Health Report: 2016 Quarter 1 Data Sets’ 

(Report, April 2016) 6 (‘IHMS 2016 Report’). 
213 Ibid; AIHW 2022 Dataset (n 208). See, eg, National Inquiry (n 183) 62 [4.10]. 
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To determine this number, solve for: 

𝑧 =
𝑦

𝑥
 

 

First, we calculate the rate of hospitalisation as a result of self-harm amongst the general 

population of Australian under 18:   

 

𝑥 = ((
454

100,000
) 100) 

 

𝑥 = 0.454 

 

This means that 0.454 hospitalisations occur per 100 people.  

Second, we calculate the rate of psychological referral as a result of self-harm amongst 

the population of immigration detainees under 18: 

 

𝑦 =
31.8

100
 

 

𝑦 = 31.8 

 

This means that 31.8 referrals occur per 100 people.  

To calculate the comparable rate of medical intervention as a result of self-harm 

between the two cohorts:  

 

𝑧 =
31.8

0.454
 

 

𝑧 =  70.04 

 

This means that medical intervention for self-harm amongst child detainees is 70.04 

times greater than that of the average population in a comparable cohort of Australian children. 

In the context of health, these statistics demonstrate that the detention of children leads to 

unconscionable risk of both short-term and long-term health problems.  
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(b)  Appendix 3A 

While IHMS details the ‘Supportive Monitoring and Engagement’ stakeholder system 

as a method under which staff members can proactively respond to the risk of self-harm and 

suicide amongst detainees,214 Incident Reports contained in the Nauru files indicate that this 

standard was not being met, including: an absence of 1:1 monitoring for high-risk patients; and 

a failure to properly document a mandated weekly review for ongoing risk reports 

(See, for example, Appendix 3B, 3C, 3F, 3I or 3J). Appendix 3A includes an incident report 

from the Nauru RPC which outlines an incident where a group of child detainees retrieved a 

bottle of bleach at their school, and one underage detainee proceeded to drink it. 

(i)  Accessibility 

The Incident Report does not dictate what, if any, mental health history may exist for 

the child who engaged in the reported self-harm. If there was no recorded mental health history, 

this indicates, inter alia, that mental health care was either not accessible for the child, to the 

degree that they were able to appropriately engage care; or, that mental health care was not 

being adequately  provided in the context of individualised preventative care plans, as is the 

comparable standard in the Australian Medicare system.215 

(ii)  Availability 

The Incident Report does not clarify whether mental health support was reactionary, or 

proactive. While quarterly reports from IHMS detail that nearly one-third of their onsite staff 

are mental health clinicians,216 the statistics listed in those reports demonstrate rates of 

psychological referral for children at nearly 31.8 percent for the first quarter of 2016, the second 

highest medical presentation listed, after ‘general unspecified’.217 

(iii)  Acceptability 

The lack of completeness in this Incident Report indicates a failure to abide by reporting 

requirements, which is standardised within the Australian healthcare industry.218 This is broadly 

demonstrated through Appendix 3B, which does not include attachments dictated in Action 

 
214 IHMS 2016 Report (n 212) 54. 
215 Services Australia, ‘Mental health care and Medicare’, Mental Health Services (Information, accessed 15 

November 2022) <https://www.servicesaustralia.gov.au/mental-health-care-and-medicare?context=60092>. 
216 IHMS 2016 Report (n 212) 6.  
217 Ibid 21. 
218 See, eg, Australian Health Practitioner Regulation Agency Medical Board, Good medical practice: a Code of 

Conduct for doctors in Australia (Report, October 2020) [10.5]; Australian Psychological Society, APS Code of 

Ethics (Report, 12 September 2007, reprinted April 2018) [B.2]. 
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Item 5; Appendix 3C, which contains no discernible follow up from IHMS resulting from 

Action Item 4; Appendix 3E, which is missing relevant and required information on the form; 

and, Appendix 3F, which does not have an accompanying record of follow up on the mental 

health of the detainee. This failure to properly document would, and should, attract inquiry from 

the Australian Health Practitioner Regulation Agency.219 This expectation is affirmed in the 

findings of the Commonwealth Ombudsman’s Report on Immigration Detention, in which 

Recommendation 2 suggests that generally, ‘the Department should improve the quality and 

consistency of complaint records to demonstrate complaints are appropriately assessed, and 

investigated, and a suitable response is provided to the complainant’.220 

(iv)  Quality 

If analysis is strictly applied to the information available in this Incident Report, this 

incident highlights a failure by IHMS to ensure that this child was provided with adequate 

mental health care following such a critical event. However, this thesis cannot make any direct 

conclusion on the quality of treatment, as a result of the legislative provisions preventing 

disclosures about the internal conditions of detention, and general lack of publicly available 

information in relation to detention.221 

(c) Appendix 3F – Failing AAAQ 

Pursuant to article 19(1) of the CRC, children are entitled to be protected from all forms 

of physical or mental violence, injury or abuse, including sexual abuse.222 Children who are 

detained in close proximity with adults with mental illness have a higher likelihood of suffering 

some form of assault, in addition to their increased risk of developing similar conditions.223 

Appendix 3F details a female detainee’s historical sexual assault disclosure. While the assault 

did not take place in detention, the Incident Report fails to identify what, if any, proactive 

measures were undertaken to support the well-being of the detainee. It is widely accepted that 

survivors of sexual assault, and in particular, children, are statistically more likely to develop 

long-term mental illness as an ancillary result of that assault.224 Adolescents who are survivors 

 
219 See, eg, Australian Health Practitioner Regulation Agency, ‘Concerns about practitioners’,  AHPRA – Reporting 

a Concern (accessed 18 November 2022) <https://www.ahpra.gov.au/Notifications.aspx>. 
220 2021 Commonwealth Ombudsman Report (n 192) 9. 
221 Border Force Act (n 194) s 42. 
222 CRC (n 27) art 19(1). See also National Inquiry (n 183) 76. 
223 National Inquiry (n 183) 76. 
224 See, eg, Rebecca Campbell, Emily Dworkin and Giannina Cabral, ‘An Ecological Model of the Impact of 

Sexual Assault on Women’s Mental Health’ (2009) 10(3) Trauma, Violence & Abuse 225; Jan Breckenridge et al, 

Intersections between mental health and sexual assault and abuse (Report by the Sax Institute for the New South 
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of child sexual abuse are more likely to struggle with emotional regulation where they do not, 

or are unable to seek treatment as a result of the abuse, and are at a higher risk of experiencing 

ongoing symptoms of PTSD and major depressive disorder.225 The procedure in Appendix 3F 

identifies a failure by IHMS to engage in a trauma-informed practice by documenting the 

support measures offered. This is especially concerning when one considers the likelihood of a 

survivor of sexual assault engaging in self-harm or illicit drug use. Further, survivors who are 

not met with adequate support when they choose to disclose their experience with assault are 

more likely to experience suicidal ideation.226 These failures put survivors at risk of 

revictimisation.227 While the procedure in Appendix 3F may satisfy the ‘Availability’ aspect of 

the AAAQ Framework, it objectively fails to satisfy any discernible threshold related to 

Accessibility, Acceptability and Quality of care.  

2.  Physical Health of Children in Detention 

Children in detention are statistically more likely to develop illness when compared to 

their counterparts in the community.228 Further, children detained offshore are more likely to 

present with respiratory and urological issues, when compared against their onshore 

counterparts.229 

(a)  Tharnicca Murugappan 

One such example of the adverse health effects of prolonged detention is the 

Murugappan family, colloquially referred to as the ‘Biloela Family’. Nades and Priya 

Murugappan met in Australia after arriving on separate asylum-seeker boats in 2012, and 2013, 

 
Wales Mental Health Commission, 2019) citing Susan Rees et al, ‘Believe #metoo: sexual violence and 

interpersonal disclosure experiences among women attending a sexual assault service in Australia: a mixed-

methods study (2019) 9 BMJ Open 1. 
225 Angela Jacques-Tiura et al, ‘Disclosure of sexual assault: characteristics and implications for posttraumatic 
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respectively.230 They are both members of the Sri Lankan Tamil ethnic group. Following Sri 

Lankan independence from the British empire, interethnic conflict erupted between ethnically 

dominant Sinhalese mobs, which garnered the support of the Government, and Sri Lankan 

Tamils.231 Anti-Tamil ethnic-cleansing took place sporadically post-independence, with an 

unknown number of victims, given that the Sri Lankan Government did not keep adequate 

records of Tamil civilian deaths at the time.232 Anti-Tamil persecution culminated in the burning 

of the Jaffna Public Library in 1981, eventually degrading into full scale Civil War in 1983 

between the Sri Lankan Army and the Liberation Tigers of Tamil Eelam (‘LTTE’, commonly 

known as the ‘Tamil Tigers’).233 The LTTE formed out of a desire to establish a country which 

had an ethnically Tamil majority.  

In the early years of the war, the LTTE gained momentum quickly, in part due to its 

methods of control in areas with high populations of Tamil Sri Lankans.234 These methods 

included war crimes and crimes against humanity,235 such as forced disappearance, rape and 

forced conscription, with the use of underaged soldiers.236 However, as the war extended over 

the next 26 years, allegations of human rights violations committed by both principal parties to 

the conflict emerged.237 The total number of casualties has never been officially acknowledged 

by the Sri Lankan government, while the UN sets the number between eighty and one hundred 

thousand.238 In 2014, the Human Rights Council adopted a mandate to establish the 
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Investigation on Sri Lanka which sought to corroborate sufficient evidence that violations of 

international law had occurred at the direction of the Sri Lankan Government and the LTTE, 

and that evidence could be used to pursue further investigation under the frameworks of 

international human rights, humanitarian, and criminal law.239 Further evidence that the rule of 

law has eroded, and persons of Tamil descent remain in danger in the decade since the end of 

the Civil War has been corroborated by Human Rights Watch, Amnesty International, and the 

International Bar Association.240 Damien Kingsbury suggests that  a contributing factor to the 

severity of the Civil War was a failure on the part of the international community’s response 

and argues that Tamil minorities continue to experience diminished civil and political rights in 

a post-War era, and that ‘it could be argued that the term ‘genocide’ did and continues to find 

application in Sri Lanka’.241 Despite the Civil War officially ending in 2009, tensions still 

remain, and ethnic Tamils remain one of the largest diaspora of asylum seekers globally.242 

In March 2018, the Murugappan family was formally detained by the Australian Border 

Force and transferred to a detention centre in Melbourne after an injunction was filed preventing 

the deportation of Nades, Priya and their two daughters, Kopika and Tharnicca.243 The 

injunction was filed on the grounds that they had not been given the ability to seek leave to 

appeal and the family remained in Melbourne.244 According to court documents filed in 2018, 

Nades was forced to join the LTTE during the Civil War and claimed that upon his return, he 

would be subject to persecution for his participation.245 He suffered scarring as a result of bomb 

blasts during the Civil War, which make him more likely to attract the attention of authorities 
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if he were to be returned to Sri Lanka.246 Department of Foreign Affairs and Trade (‘DFAT’) 

has acknowledged that former LTTE members are subject to criminal prosecution,247 or can be 

forced into State-run ‘rehabilitation centres’ as a result of their membership to the LTTE, and 

can be subject to harassment and monitoring by the police.248 The Minister did not accept that 

Nades would be the subject of ‘adverse interest to the Sri Lankan authorities’ and his affiliation 

with the LTTE had not posed an issue on the previous occasions he had returned to Sri Lanka, 

with valid identity documents.249 Additionally, DFAT has acknowledged family members of 

the LTTE may be subject to similar monitoring by authorities.250  

In December 2018, the Federal Court of Australia rejected Priya and Kopika’s appeal, 

determining that Priya did not have a valid claim to remain in Australia.251 Priya’s appeal was 

rejected, on the basis that she was not a person of interest to the Sri Lankan authorities at any 

material time and would not face a real chance of harm; despite the Minister’s acceptance that 

her family was affiliated with the LTTE, and she was adversely affected by the Civil War while 

living in Sri Lanka.252 Further, Sri Lankan legislation does not provide for procedural 

guarantees for persons deprived of their liberty (like those detained in rehabilitation centres), 

which is considered a violation of the International Covenant on Civil and Political Rights and 

the Sri Lankan Constitution.253 In February 2019, the family was shuttled onto a flight back to 

Sri Lanka to be deported, which was eventually turned back as a result of an injunction filed 

mid-flight.254 The family attracted unprecedented levels of public support arguing in favour of 

their reintegration into the community,255 for the duration of the time spent in the custody of 

the Commonwealth Government.  
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(i)   AAAQ Framework  

IHMS purports to be the medical provider for the Australian Immigration Detention 

Network and lists the Christmas Island IDC as one of seven ‘onshore’ facilities it serves.256 

There is no question that IHMS was available for the Murugappan family for the duration of 

their detention at the Christmas Island IDC, given that they were they only detainees on the 

island at the time. However, in June 2021, Priya Murugappan attempted to get medical 

treatment for Tharnicca who was unwell with a fever, vomiting, diarrhoea and dizziness, but 

according to Priya, was not treated by Border Force staff for nearly 10 days.257 Tharnicca gained 

international attention when she was evacuated from Christmas Island IDC to Perth Children’s 

Hospital with a suspected blood infection, eventually being diagnosed with septicaemia (also 

known as sepsis).258  

Shortly after Tharnicca’s to Perth, then-Minister Alex Hawke granted discretionary 

visas under s 195A for the rest of the family.259 This decision attracted renewed calls to resettle 

the family, notably by the Australian Medical Association.260 In their Media Release, the AMA 

echoed the concerns of doctors across Australia regarding the mental health and overall 

wellbeing of the family while in detention, and called for their resettlement in community 

detention while they awaited the outcome of their visa determination.261 While it is unknown if 

this diagnoses will have long-term affects Tharnicca’s health, recent studies show that children 

who have recovered from septicaemia are more likely to develop epilepsy, chronic respiratory 
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failure, malnourishment, and kidney disease as a result.262 Given the severity of Tharnicca’s 

illness in 2021, the quality of care received did satisfy the threshold set out by the AAAQ 

framework. The Murugappan family was released from detention and returned to Biloela 

following the 2022 Federal Election.263 On 5 August 2022, the Murugappan’s were granted 

permanent visas to stay in Australia.264 

D. CONCLUSION 

This Chapter demonstrates that while immigration detention may be a lawful 

derogation, it is not meeting, let alone surpassing, the standards of care expected in the 

Australian medical system, nor international human rights law.  As a matter of principle, 

children  should be detained as a last resort. However, the statistics show that children who are 

subject to prolonged detention are at risk for developing ongoing mental and physical health 

issues. In particular, the close confinement and conditions of detention is likely to lead to long-

term mental health issues, such as PTSD, poor emotional regulation and depression. At the 

extreme, children and adolescents are more likely to experience suicidal ideation as an ancillary 

result of their ongoing detention. This leads to the conclusion that detention is not suitable for 

children because it places a higher burden of ongoing care on whatever healthcare system they 

may come to rely on. Chapter Four acknowledges the limitations of the current policy while 

framing the potential for positive change.
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CHAPTER FOUR: CHALLENGES AND OPPORTUNITIES 

Chapter Four draws’ conclusions from the previous three, and specific responses to the 

research questions in Chapter One are answered. The conclusion is split into two normative 

sections. First, observations will be made as to the ‘challenges’ associated with protecting the 

right to health within the Australian immigration system. Second, these observations will 

inform ‘opportunities’ for the future.  

A. THE RESEARCH QUESTIONS 

In Chapter One, this thesis set out to answer the following research questions.  

1.  Does Australia have an obligation to proactively prevent conduct and policy which would 

violate the right to health? 

Yes. Chapter Two set out the obligations on States Parties to ICESCR regarding the 

right to health. Analysis of the origin of the ‘right to health’ inform Australia’s obligations 

under the Covenant. Further, Chapter Three analysed the CRC, which contains specialised 

protections for children. As a signatory to these and other human rights treaties, Australia has 

mandatory reporting requirements to various quasi-judicial assessment bodies, in addition to 

the United Nations Universal Periodic Review.1 These articles, combined with widespread 

commentary, indicate that international human rights law is an essential and mandatory 

consideration in developing policies which impact the protection of any such right. 

(a) Can the right to health be utilised as a normative source of law when developing 

immigration policy? If so, how? 

Yes. General Comment No 14 dictates that domestic law and policy should be developed 

and passed with due regard to international obligations, specifically the right to health.2 In the 

Australian context, all legislation which impact the rights of individuals or groups must be 

analysed in conjunction with the Human Rights (Parliamentary Scrutiny) Act.3 However, this 
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Act does not require any legislation to be amended or changed if any relevant analysis identifies 

a lack of compliance with human rights obligations, it merely produces a report.4  

2.  Does Australia have an obligation to prevent the negative consequences of a policy of 

immigration detention, specifically an individual’s physical and mental health? 

Yes. Chapter Two set out the expectations contained in General Comment No 14,5 

which specifically require States to assess the manner in which legislation or policy may impact 

the right to the ‘highest attainable standard of health’ as contained in article 12 of ICESCR. 

However, Chapter Three set out the failures of the current system in protecting the right to 

health of the individuals it detains, particularly, children.  

(a)  Have courts addressed the protection of human rights in immigration 

detention?  

Yes. Chapter Three analysed High Court cases which have considered, in various 

contexts, the validity of immigration detention under s 51(xix) of the Constitution. Further, the 

High Court has provided a range of opinions surrounding the use of human rights treaties and 

principles in its assessment of legal questions. There is no settled precedent surrounding the 

importation of international law to Australian jurisprudence. 

(b)  Have courts considered the right to health? 

No. The High Court has not yet been required to assess a legal question on the right to 

health in the context of immigration detention.   

 

B. CHALLENGES 

Australia has one of the most punitive immigration systems in the world; comparable to 

the USA’s policy of caging undocumented immigrants at the Mexican border.6 The key 

distinguishing factor of the Australian system, however, is mandatory detention. 

Comparatively, the dominant narrative surrounding maritime arrivals ‘skipping the queue’ has 

produced a higher public approval rating in Australia, despite similar human rights violations 
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to that of the USA.7 While the public attitude toward immigration is shifting (discussed below), 

the policies of mandatory detention and narrative of increased border protection has dominated 

Australian policy for three decades. Until the older generations who developed these policies 

begin to leave law and policy-making leadership positions, the likelihood of radical change 

coming rapidly to fruition remains low.  

Regardless, Australian policy surrounding immigration will remain unique, even if such 

policy changes. Australia is positioned in bilateral migration corridors which have traditionally 

hosted large migration patterns.8 Migration corridors represent an accumulation of migratory 

movements over time and provide insight of how migration evolves through the analysis of 

foreign-born diaspora in migration-destination countries, like Australia and Germany.9 Based 

on Australia’s geographic location in Oceania and the socio-economic stability of the country 

when compared with Small Pacific Island States in the region, it remains a priority destination 

for migration. Conversely, New Zealand has repeatedly offered to take in maritime arrivals who 

are held in Australian immigration detention. Their geographic position in relation to the 

migration patterns in Oceania dictate that such policies would require Australia to engage in 

improved bilateral policy cooperation its trans-Tasman neighbour. 

C. OPPORTUNITIES 

The 2022 Federal Election has demonstrated a shift in public opinion surrounding 

immigration. After a decade of political narrative that increased immigration and refugee intake 

has a negative impact on national identity, pre-election polling identified a 15-point increase in 

support for ‘openness to people from all over the world’.10 Notably, 8 in 10 Australians between 

18-44 years of age support more relaxed border measures, whereas only 6 in 10 Australians 

over 45 hold the same view.11 This increase is demonstrative of a generational shift toward 

diversity, inclusion and holistic policies to provide protection for refugees, particularly in 

relation to the Russian invasion of Ukraine, which 90 percent of survey responses indicate 
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support for admitting Ukrainian refugees into Australia.12 This is an important evolution in 

public discourse, and should be monitored closely. This is especially the case as it relates to 

public support for alternatives to detention, such as conditional community release. 

Unlike the High Court, this thesis concludes that where detention is taking place either 

lawfully or unlawfully, the conditions of custody are the responsibility of the State in 

guaranteeing that detainees are provided with appropriate protections and services associated 

with the right to health. Therefore, any utilisation of detention must be adequately addressed by 

domestic policies and must ensure the protection of such.  

MP Andrew Wilkie tabled the Ending Indefinite and Arbitrary Immigration Detention 

Bill in the House of Representatives in August 2022, which seeks to ‘prioritise non-citizens 

immediate needs, […] and international human rights law.13 Clause 9 of the Bill provides 

protection for children.14 Further, Clause 11 dictates that the lawfulness of detention will be 

determined by its compliance with international and domestic law, in addition to necessary and 

proportionate15. Further, clause 11 dictates that detention must only last for the shortest time 

possible and within Australia.16 Clause 19(1) lists the services which must be made available 

to all non-citizens in immigration or community detention.17 Notably, the services listed contain 

many of the ‘social determinants of health’ referenced in General Comment No 14.18 The clause 

explicitly includes physical and mental health services; counselling and trauma services; phone 

and internet (contained in GC 14 as ‘access to information’ and is considered a central tenet to 

‘Accessibility’ under the AAAQ Framework); education; visitation (either private visitors or 

those as a part of a broader community or non-governmental service); government services 

(including immigration and housing); and free and independent legal services.19 Clause 21 of 

the Bill limits the detention of children to be a measure of last resort and for a period of time 

that does not exceed seven (7) days.20 Clause 22 requires independent and regular monitoring 
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and assessment of immigration detention facilities,21 an important change and improvement 

from currently lack of transparency surrounding these policies. 

While judicial inconsistency may be regarded as a challenge to overcome by some, this 

thesis presents it as an opportunity. The split decisions, separate opinions and dissents of the 

High Court in matters related to immigration detention demonstrate that there is no overarching 

precedent as it relates to the operation of the Migration Act. This presents the High Court, and 

more broadly, the Australian judiciary as a whole, with the opportunity to bring Australia’s 

international obligations to the forefront, insofar that the interpretive principle applies to the 

questions brought before it.22  

This is especially important when one considers Australia’s geopolitical and socio-

economic position in the context of climate change,23  and the inevitability that there will be the 

world’s first influx of climate refugees within the next decade.24 Will the High Court apply the 

precedent set in Al-Kateb, which accepted that stateless persons may be indefinitely detained 

under section 198 of the Migration Act? This thesis concludes that it should not. Instead, the 

High Court should apply the reasoning in Lim, modified for such persons who are detained both 

extraterritorially and domestically, and importantly, who are stateless as a result of rising sea 

levels. Climate change will have a direct impact on the health and well-being of all persons, but 

statistically, will affect forcibly displaced persons at a higher rate.25 Insofar that Australia 

maintains periodic review of its refugee intake obligations as agreed with the UNHCR, 

Australia must make an ‘exception to the rule’ for the residents of Small Pacific Island States 

where they will become stateless as a result of climate change.26 It would be preferable to amend 

the Migration Act to reflect the inevitability of such environmental trends which will result in 

a rapidly-expanding diaspora in the regional migration corridors of Oceania. As a result, the 

Commonwealth and the High Court will protect the right to health of those persons by 

recognising the impact of climate change on their health and wellbeing, but also, by avoiding 

 
21 Ending Indefinite and Arbitrary Detention Bill (n 13) cl 22. 
22 See Michael Kirby, ‘Municipal Courts and the International Interpretive Principle: Al-Kateb v Godwin’ (2020) 

43(3) UNSW Law Journal 930, 931. 
23 See, eg, Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors (No 6) [2022] QLC 22, 119[573], 120-121[582]-[583]. 
24 See also Human Rights Committee, Views adopted by the Committee under article 5(4) of the Optional Protocol, 

concerning Communication No 3624/2019: Billy et al v Australia, UN Doc CCPR/C/135/D/3624/2019 (22 

September 2022) [8.3]-[8.8]. 
25 Ibid. See, eg, Jane McAdam, ‘Historical Cross-Border Relocations in the Pacific: Lessons for Planned 

Relocations in the Context of Climate Change’ (2014) 49(3) The Journal of Pacific History 301; Legality of the 

Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, 241-242[29]. Cf Graham Barclay 

Oysters v Ryan (2002) 211 CLR 540, 557[15] (Gleeson CJ). 
26 See also Michelle Foster, Jane McAdam and Davina Wadley, ‘Part One: The Protection of Stateless Persons in 

Australian Law – The Rationale for a Statelessness Determination Procedure’ (2016) 40 Melbourne University 

Law Review 401, 452-454. 
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long-term impacts on the healthcare sector caused by detention. By extension, any involuntary 

detention of those persons by Executive order should be deemed unconstitutional.  

D. CONCLUSION 

In light of the recent change of government, Australia is at a critical juncture in 

establishing its position as a member of the international community in the context of 

international human rights protection. This is not to say that the Commonwealth acted correctly 

in continuing to detain asylum seekers when deaths and self-harm incidents in custody were 

consistently increasing.27 This thesis readily that the Commonwealth has had numerous 

opportunities to act and repeatedly failed to do so. However, the Albanese Government has the 

opportunity to correct this course of action. Despite the positive development regarding the 

release of the Murugappan family back to their home in Biloela, the statement of Minister 

Andrew Giles makes it clear that the Government does not intend to change the over-arching 

policies which led to their detention in the first place.28 It embeds an inconsistency in their 

approach to immigration in the context of Australia’s international obligations, which has 

plagued previous governments and should be avoided. 

When one compares Australia’s contribution to the drafting and early adoption of most 

human rights documents relied upon in this thesis against the approach to immigration policy 

over the past three decades, it is as if the country fundamentally changed its approach to 

international cooperation. In many ways, it has. However, this thesis has demonstrated that the 

right to health is a vessel on which Australia can change course. The Commonwealth must take 

this opportunity to undertake positive, long-lasting change for current and future generations of 

those who seek refuge in Australia, giving opportunity to live a healthy, enriched life on 

Australian shores.

 
27 Rashida Yosufzai, ‘Four people died and self-harm incidents rose in immigration detention last year’, SBS News 

– Immigration (Article, 22 October 2021) <https://www.sbs.com.au/news/article/four-people-died-and-self-harm-

incidents-rose-in-immigration-detention-last-year/pllnyr634>. See, eg, Eden Gillespie, ‘New Zealand woman held 

in Villawood detention centre found dead, detainees say’, The Guardian – Australian Immigration and Asylum 

(Article, 24 May 2022) <https://www.theguardian.com/australia-news/2022/may/22/new-zealand-woman-held-

in-villawood-detention-centre-found-dead-detainees-say>; Ben Doherty, Nick Evershed and Andy Ball, ‘Deaths 

in offshore detention: the faces of people who have died in Australia’s care’, The Guardian – Australian 

Immigration and Asylum (Article, 20 June 2018) <https://www.theguardian.com/australia-news/ng-

interactive/2018/jun/20/deaths-in-offshore-detention-the-faces-of-the-people-who-have-died-in-australias-care>. 
28 Andrew Giles, Commonwealth Parliament – House of Representatives, ‘Immigration status resolution for the 

Nadesalingam family’ (Media Release, 5 August 2022). See also Daniel Hurst, ‘Labor would deport visa holders 

convicted of crimes but tweak rules to ease New Zealand tensions’, The Guardian – Australian Election 2022 

(Article, 20 May 2022) <https://www.theguardian.com/australia-news/2022/may/20/labor-would-deport-visa-

holders-convicted-of-crimes-but-tweak-rules-to-ease-new-zealand-tensions>. 
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APPENDICES 

Appendix 3A. Self-Harm by a Minor 
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Appendix 3B. Unaccompanied Minor 
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Appendix 3C. Physical Assault against a Minor 
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Appendix 3D. Sexual Assault against a Minor 
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Appendix 3E. Sexual Harassment / Allegation of Underage Sexual Activity 
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Appendix 3F. Historical Sexual Assault Allegations involving a Minor 
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Appendix 3G. Physical Health of Detainees  
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Appendix 3I. Threat of Self-Harm and Threat of Fatal Injury against a Minor 

 

  



 

111 

 

Appendix 3J. Suicidal Ideation and Threat of Fatal Injury against a Minor 
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