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sin Law to Improve Public Health:

The Example of Tobacco Regulation

By Kathleen Hoke Dachille

Tobacco use has been the leading cause of preventable
death in the United State for decades! yet public health
advocates have struggled to secure legislation effectively
regulating tobacco products and their use. This is largely
due to the role tobacco played in the economic develop-
ment of the United States, particularly in the southern
states, and the power tobacco companies wielded with
Congress.? Although tobacco use has declined signifi-
cantly in recent decades and our country no longer relies
on tobaceo crops for economic stability, tobacco products
still maintain a prominent place in American culture, of-
ten serving as the straw man in debates over how public
health regulation threatens the concept of American free-
dom.? Understanding the successes and challenges of the
tobacco regulation movement may benefit public health
officials and advocates seeking to address other public
health issues.

Public health professionals have rallied against to-
bacco use for many years, employing traditional public
health practices. Public health researchers studied the
health impacts of smoking and exposure to secondhand
smoke, the dynamics of addiction and cessation, the im-
pact of tobacco marketing on prevalence of use in certain
segments of the population, and much more. Important
research on these issues continues today. Public health
practitioners at state and local health departments and
philanthropic organizations used this research to design
and implement public education campaigns that inform
consumers of the dangers of tobacco use and exposure to
secondhand smoke, discouraging initiation and encourag-
ing cessation. Moreover, the research aided in the devel-
opment of drugs and counseling programs used to assist
in tobacco cessation, State and local health departments
play a critical role in offering cessation drugs and services
to smokers. Yet public health officials long ago recognized
that public education and health services alone could not
resolve the profound negative impact of tobacco use on
the public’s health, These officials turned to public health
policy, primarily in the form of statutes and regulations,
to attack the leading cause of preventable death in the
United States.

Development of the modern discipline of public
health law coincided with the growing need to address
tobacco use with more than the traditional tools of public
health professionals. To be sure, using laws to protect
and preserve the public’s health is not a modern or novel
concept; boards of health with plenary regulatory power

have been in existence for well over a century. But the
drive to reduce the toll of tobacco use through law pro-
vides unique and important insight into the role that law-
yers and the legal system can play in improving public
health.

This article explores some areas of tobacco regula-
tion that demonstrate how law has been used to advance
public health; the article is by no means comprehensive as
decades of tobacco regulation could not fit neatly into any
one article. It is my hope that this discussion will not only
serve to reinforce those working in tobacco regulation but
that it will also provide inspiration to those working on
other areas of public health in which legislation or other
policy change may be helpful.

Local Tobacco Regulation as a Key to Success

History and current experience show that funda-
mental changes in public health regulation in the United
States often start at the local level; this is particularly true
with respect to tobacco control.® For decades, the tobacco
industry exercised tremendous power at the federal level,
securing exemptions from many federal statutes, such
as the Consumer Product Safety Act, the Fair Packaging
and Labeling Act, and the Comprehensive Drug Abuse
Prevention and Control Act, among others.® Similarly,
the industry exerted significant control over state leg-
islatures. “[Tlhe tobacco lobby prefers to lobby at the
state level, rather than the local level where it loses many
political battles. Local venues are often better for public
health....”” For this reason, much of what is now widely
accepted as sound public policy in tobacco control devel-
oped at the local level. '

Clean Indoor Air laws, which prohibit smoking in
public places and workplaces, may be the best example
of sound tobacco control policy that started at the local
level. While today all states have some indoor workplace
smoking restrictions and at least 23 states have passed
comprehensive Clean Indoor Air laws,® in many juris-
dictions—including California and Massachusetts—the
statewide laws were passed after a majority of local juris-
dictions had already passed comprehensive clean indoor
air ordinances.” At the state level, the restaurant industry,
often fueled and funded by the tobacco industry, exerted
sufficient power to fend off such laws.?® At the local level,
however, public health advocates were able to secure
the protective ordinances. Ultimately, when a significant

32

NYSBA Health Law Journal | Spring 2012 | Vol. 17 | No. 2


https://core.ac.uk/display/56360446?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1

portion of the population is covered by a local clean
indoor air law, even the restaurant industry stops fight-
ing a statewide law. The local approach to clean indoor
air regulation is still working today—in South Carolina
there is no statewide law, yet nearly 30 local jurisdictions
have passed comprehensive clean indoor air ordinances;
the same is true for West Virginia.!! To preserve this local
power, public health offictals and their attorneys must be
aware of any attempts to preempt local power to regulate
indoor smoking. Many of the jurisdictions with weak
state laws also face state preemption!? as the industry is
aware that local power is far more likely to be exercised
in a comprehensive and effective manner.

Similarly, and likely more helpful to current efforts
in other areas of public health, local jurisdictions have
passed ordinances restricting tobacco advertising. In
1987, the City of Amherst, Massachusetts, passed an
ordinance prohibiting cigarette advertising on public
transportation.'® Perhaps because the Amherst ordinance
was not challenged by the tobacco industry in court, in

the early 1990s, a handful of other local jurisdictions im-

posed similar restrictions and others passed ordinances
regulating outdoor cigarette advertising in proximity to
schools and playgrounds.™ Again, no legal challenges
were filed. The tobacco industry was ultimately pro-
voked into filing litigation in 1994 when the City of Balti-
more passed a ban on cigarette (and alcohol) advertising
on billboards in residential areas.’ Ultimately Baltimore
City prevailed in the Fourth Circuit Court of Appeals,
which found that the City’s interest to “protect children
who are not yet independently able to assess the value
of the message presented” was sufficiently related to the
ban on billboard advertising of tobacco products to sur-
vive First Amendment scrutiny.'® Baltimore City’s suc-
cess inspired similar regulations at the local leve! across
the country.)” All of this local legislative action flourished
despite a federal law preempting state and local regula-
tion of cigarette advertising and marketing, the Federal
Cigarette Labeling and Advertising Act {FCLAA).!® Local
jurisdictions, supported by aggressive and bright mu-
nicipal attorneys, carefully crafted their laws to avoid the
preemption issue.

It remains true today that the most dynamic and
effective tobacco regulation is taking place at the local
level, in some respect instigated and supported by fed-
eral policy. The Family Smoking Prevention and Tobacco
Control Act (FSPTCA)," passed by Congress in 2009,
gives the Food and Drug Administration (FDA) regula-
tory power over tobacco products. Interestingly, the Act
also repeals most of the state and local preemption lan-
guage that previously appeared in FCLAA? and makes
clear that the new provisions are, for the most part, not
preemptive of more rigorous state or local regulation.
Many public health professionals—and surely public
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health lawyers—consider this an important change that
will allow local regulation to grow more aggressively
than was possible under the stronger PCLAA provisions.
Indeed, through American Recovery and Reinvestment
Act (ARRA) and Affordable Care Act Public Health Fund
Community Transformation grants, state and local juris-
dictions have received federal funding to support tobacco
regulation efforts. A fair interpretation of this federal ac-
tion is that even with the FSPTCA and a federal agency
responsible for reducing the public health harm from to-
bacco use, the federal government is looking to state and
local jurisdictions to take the lead in novel and aggressive
tobacco regulation.

Local jurisdictions have taken on the challenge with
verve. While the FSPTCA bans the sale of flavored ciga-
rettes, local jurisdictions have taken the bold step to re-
strict the sale of flavored non-cigarette tobacco products,
such as cigars and smokeless tobacco. New York City’s
ordinance banning flavored tobacco products recently
survived a legal challenge® and shortly thereafter the
City of Providence, Rhode Island, imposed a comparable
restriction (now the subject of litigation).? Similarly, FDA
regulations under the FSPTCA prohibit the sale of ciga-
rettes in packages of less than 20, and local ordinances
have imposed a minimum pack size on cigars. Baltimore
City? and Prince George's County,?* Maryland, have
imposed a b-per-pack minimum for cheap cigars popular
among youth; the provisions are currently stayed pend-
ing legal challenge. Undeterred by the threat of litigation,
the Boston Public Health Commission® recently imposed
a 4-per-pack minimum on cigars and other local jurisdic-
tions around the country are considering such action.
Public health professionals working in tobacco regulation
are aware that cheap, flavored cigars have become the
product of choice for young people. While the FDA slow-
ly determines how to use its vast and complex regulatory
power, local jurisdictions are taking action today.

It addition to the packaging and flavored provisiens,
public health attorneys are currently exploring additional
approaches to regulating tobacco advertising and market-
ing, with an emphasis on what local jurisdictions may
lawfudly impose. The Tobacco Control Legal Consortium
published a series of factsheets after the passage of the
FSPTCA detailing state and local action that may be pos-
sible under the new law?® and recently published toolkits
that clearly explain how local jurisdictions may regulate
tobacco advertising and placement.?” And New York’s
Center for Public Health and Tobacco Policy has devel-

oped helpful materials on regulation of the tobacce sales

environment that may be used by state and local public
health officials across the country.?8 Local jurisdictions
with the interest and willingness to adopt innovative
tobacco regulation have the resources and support of ex-
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perienced public health attorneys as they approach these
issues.

Lastly, any article explaining how local jurisdictions
are leading the charge in tobacco regulation should men-
tion the unique contributions of the City of San Francisco.
In 2008, San Francisco passed a law prohibiting the sale
of tobacco products at pharmacies on the basis that the
health-supporting mission of pharmacies was under-
mined by the sale of the product contributing to the lead-
ing cause of preventable death.? Several local jurisdic-
tions in Massachusetts, including Boston and Needham,
have passed similar provisions.® And in 2009, San Fran-
cisco imposed a 20¢ fee on each pack of cigarettes as the
cost of clean-up associated with cigarette debris.3! These
are fine examples of the type of novel and impactful regu-
lations we can expect to see from local governments.

Taxation as Health Policy

One issue that may not be addressed by local gov-
ernments is tobacco tax increases as a means to reduce
tobacco use. Because many states preempt local juris-
dictions from imposing taxes, state law is generally the
source of health policy through tobacco taxation. In most
states, tobacco products are subject to excise taxes in
addition to any state sales tax. The federal government
imposes a $1.01 tax per pack of cigarettes.® Every state
imposes a tax on cigarettes, varying from 17¢ per pack
in Missouri to 84.35 per pack in New York.? Most states
also tax non-cigarette tobacco products, known as “other
tobacco products” or “OTP.” State taxation of OTP var-
ies greatly in that some states impose an ad valorem
tax—typically a certain percentage of the wholesale price
of the product—and others impose a weight-based tax.
Many states impose a cap regardless of which approach
is employed.® Within OTF, products may be taxed differ-
ently as well. For example, in Connecticut, snuff is taxed
at $1.00 per ounce, chewing tobacco at 50% of wholesale
price and cigars at 50% of wholesale price with a cap of
50¢ per cigar.® Federal taxes on OTP are product-based
as well. 3 Some local jurisdictions not preempted by state
law impose additional taxes on tobacco products —such
as New York City’s $1.50 per pack tax on cigarettes.?”

Taxation of cigarettes as health policy started in the
1980s when economists demonstrated that, despite the
fact that cigarettes are highly addictive, cigarette price in-
creases would result in reduced demand. In the 30 years
since, states have successfully used tax increases as health
policy to deter smoking initiation and encourage cessa-
tion.* Today there is little doubt that raising tobacco tax-
es decreases tobacco use. Although cigarette taxes have
been the focal point of this policy movement, a recent
trend shows states seeking to increase the tax on OTP for
the same reasons. For example, the Maryland General As-

sembly recently increased the tax on cigars from 15% of
wholesale price to 70% of wholesale price. This follows
data showing that as cigarette use declined in Maryland,
the use of OTT, specifically cheap cigars, increased, par-
ticularly among young people.®

In addition to reaping the benefits of reduced tobacco
use, public health officials have sought or supported to-
bacco tax increases for the purpose of funding important
tobacco control programs, such as public education, en-
forcement of youth sales prohibitions, counter marketing,
and access to cessation resources.*! This is the ultimate
win-win for public health—use of the dangerous product
declines at the same time that public health profession-
als are provided more resources to prevent initiation and
assist in cessation. Moreover, increasing the tobacco tax,
particularly in support of public health programming, is
politically palatable as smokets make up a minority of the
population and taxes on non-essential items are generally
better received by the public.

Although not all public health issues can be ad-
dressed through taxation, there may be products that con-
tribute significantly to public health problems that could
be subject to a tax scheme designed to increase price,
decrease consumption or use and fund relevant public
health programs. For example, a tax on tanning services
might eliminate some younger, more price-sensitive con-
sumers and could fund educationai efforts related to skin
cancer prevention. Those looking at taxation as a potential
public health policy ought to examine or develop sound
economic studies to determine the potential impact of the
tax. As with any health policy, a sound evidence base is
necessary. Public health professionals ought to consider
requiring those taxes be set aside for programs designed
to address the particular public health problem to which
the taxed product contributes. That may make an other-
wise unpopular tax increase (as if there are any popular
tax increases) more politically palatable and hence more
likely to pass. More importantly, such an approach en-
sures funding for critical programming to continue to
address the public health problem. There is no reason that
tobacco should be unique in using tax policy to address
public health problems. '

Legal Issues of Concern in Public Health Generally

Afew legal issues that frequently arise in tobacco
regulation warrant specific mention here as these issues
permeate public health law more broadly as well. As
mentioned above, preemption has played a role in pre-
venting state and local tobacco regulation.? For decades,
FCLAA preempted state and local regulation of cigarette
advertising or promotion if that regulation was based on
health. Although some local laws survived FCLAA scru-
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tiny—such as the Baltimoze City billboard ban—many
were struck down as preempted. At the same time, states
passed laws restricting local jurisdictions from tobacco
regulation, specifically related to indoor smoking, en-
forcement of youth sales restrictions and tobacco ad-
vertising. Recognizing the stifling impact of these laws,

a goal of the Center for Disease Control’s Health People
2020 initiative is elimination of state preemption of local
tobacco regulation. The CDC recently reported that while
progress has been made in alleviating preemption of lo~
cal regulation of indoor smoking, no progress has been
made in lifting preemption of local regulation on youth
access or tobacco advertising.*® In states with strong pre-
emption, much of the local regulation touted in the first
section of this article is impoessibie to achieve. In those
states, local public health professionals and their lawyers
must first seek repeal of preemption before they can em-
bark upon innovative tobacce control policy.

Recognizing the negative impact of preemption on
public health policy, the Robert Wood Johnson Founda-
tion funds Preemption Watch to provide technical as-
sistance to public health professionals seeking to secure
the repeal or prevent the imposition of preemptive
provisions that restrict local public health regulation.**
Resources available on the Preemption Watch website
are easily adapted for use in any jurisdiction and for any
issue of public health regulation. Public health attorneys
must be adept and vigilant at recognizing the poten-
tial preemptive impact of federal and state legislative
proposals and advise their local public health officials
accordingly.

Public health attorneys must also familiarize them-
selves with First Amendment jurisprudence to ensure
public health legislation is drafted and supported to best
survive challenge. As mentioned above, local jurisdic-
tions have been encouraged to consider new restrictions
on tobacco advertising in light of the repeal of FCLAA’s
broad preemption. Public health officials may be look-
ing to similar restrictions with respect to other products
or services that impair public health. Yet recent case law
cautions that the First Amendment may be an increas-
ingly high hurdle to overcome with respect to such re-
strictions.*’ The FDA’s proposed graphic warnings for
cigarette packaging were recently struck down on First
Amendment grounds, the trial court eschewing the Cen-
tral Hudson commercial speech test in favor of strict scru-
tiny review.1® In addition, the Supreme Court recently
struck down two public health laws on First Amendment
grounds, one involving age restrictions on violent video
games and the other restricting the use of pharmacy
data to prevent access to physician-specific prescribing
information.®” While a careful reading of these cases re-
duces the concern about their impact on marketing and
advertising restrictions on tobacco or other products that
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cause harm to public health,*® the flurry of cases concern-
ing public health regulation and the First Amendment
dictates that public heaith lawyers stay abreast of the is-
sues and counsel their clients accordingly. Those seeking
commercial speech regulation must clearly articulate the
purpose for the regulation and demonstrate with sound
evidence how the restriction will achieve that purpose.
Public health lawyers should be mindful to track this First
Amendment jurisprudence.

Conclusion

The tobacco regulation movement shows how law
and policy change can enhance traditional public health
strategies and provides insight into how public health
officials might use the law to address other persistent or
emerging public health problems. Looking to local regu-
lators for novel and aggressive action may be the most
expeditious and effective approach to improving public
health through law change. Tax policy might also be used
to improve public health by discouraging use of harm-
ful products or encouraging use of particularly beneficial
products. Attorneys assisting public health professionals
and local legislators should be aware of potential preemp-
tive legislation and be prepared to fight such provisions.
Public health lawyers should also become familiar with
recent decisions involving First Amendment challenges to
public health laws, track the pending cases involving the
FIDA’s graphic warnings, and. prepare legislation and sup-
portive materials that best position the legislation should
a First Amendment challenge arise.

One of the most powerful tools in public health is
collaboration. When lawyers gain an understanding of
public health issues and educate themselves on the le-
gal framework within which law might improve public
health, they can work collaboratively with the public
health community to bring about positive change.
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