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- ~This -paper-surveys-the developrrent- of ~human-rights-in-
-the United States during the past two decades. Even brief
comment on all aatters which might be considered human
rights would require a book. This more modest undertaking
diseusses only those rights arising out of the ereation of =z
democratie system of government, the protection of individual
rights in a system of -criminal justice, and the protection of
minority groups against discrimination.

The foeus of this discussion is on the decisions of the
courts. The legislature and the executive establish some prin-
ciples of hmiman riglits (1) and they provide procedures fo effec-
iuate princ iples derived from other sources (2). But our
most basic human rights are guarantees in the Constitution,
and it is the ,fumtlon of the Suprenu, Court to interpret those
guarantees in the specific cascs before it.. Sinee the govern-
ment has enforced the Court’s deeisions with respect to the
parties before the Court, those deemons mark a point at which
rights will be vindicated. e

Victory in a law suit does not mean that no one will ever
deprive another of that particular right again. - Men and

(1) £. g. « The Congress declares that it is the continuing policy and res-
ponsibility of the Federal Government to use all practicable means consistent
with its needs and obligations and cther essential considerations of national
policy... fo coordinate and utilize all its plans, functions and resources for the
purpose of creating and mointaining... conditions nnder which there. will be
afforded useful employment opportuniﬁes, including seli-employment, for those
able, willing, and seeking to work, and to promote maximum employment, pro-
duction and purchasing power.» 15 U.S.C, 1021 (1846). Also Congress has
provided minimum wage and hour laws (Fair Labor Standards. Act 23 U.S.C.,
§ 201-19) and qronted workers the right to orguanize unions iree oi employer
interference (National Labor -Relations Act 28 U.S.C., § 151-68).

2) E.g. Lows requiring the preseniation of opposing viewpoints in the radio
and television industry. 45 U.S.C., § 315 {a) {1964); 37 C.F.R. 73.1Z3, 73.300,
73. 595 and 73.679. See diso the legislation discussed in the fext affecting voting
_rights, public accommodcmcns omd amploymem
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governments will always do what the laws and the courts
declare is wrong. The victims of such acts may not be able
to get damages or a court order to remedy such wrongs. They
may not have the sophistication or financial resources neces-
sary to commence litigation. They may fear that social pres-
sures against them for having broucht suit would be more
harmful than any bencfit derived by sueh suit.  Finally,
they may be defeated in their suit.by procedural obstacles
before they can get 2 decision on the merits. However, it
‘remains true that the decisions of the United States Supreme
Court interpreting the Constitution provide the basie yard-
- stick by which to measure the progress of human rights in the -
“"Unifed States overthe past twenty years: — - ————-- v

» 1. — Democratic government

Electoral - proecedures have become far more demoeratic-
in the past fen years as a result of several major changes. A
Constitutional amendment, new statuies and judicial decisions
have made it easier for the poor man and black man to vote
and have made each person’s vote of equal effect. Progress
has been less dramatic in other areas which are preconditions
for a democratic society, but speech and travel have fewer
restrictions as 2 result of 311&1(3131 decisions over the past
twenty years. The separation between church and state has
" been increasingly defined and an uneasv compromise between :
religions. toleration and religious need mamtamed

_A. — THE RIGHT TO VOTE

‘ Questions of eivil rights and civil liberties generally arise
in the context of the relationship between the individual and
his government. Thus the hasic civil right is free and equal

- suffrage. Unless the government is responsive to the people -
and each individual has an equal participation in the creation -

of the government, the gap between the eitizen and te govern-
ment will widen to the detriment of both civil rlghts and the

' cltlzen s respeet for the law.

In 1964 a constitutional amendment was adopted

The right of citizens of the United States to vote in any
primary or other election for President or Vice President,
for electors for President or Vice President, or for Senator
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ar Representatives in Congress, shall not be denicd or
abridged by the United States or any State by renson of
fallure to pay any poll tax or other tax (3).

Untill 1966. however, the rights to vote for state office was
- still eonditioned in some states upon the payment of a paoll
tax of up to ¥ 2. Then the Supreme Court declared such a
tax uncoustitutional as a violation of the Fourteenth Amend-
mend of the Constitution which prohibits a state from denying
any person “equal pzotectlon of the laws”. The Court stated :
“Wealth ov fee paying has, in our view, no relation to voting
qualifications ; the right to vote is too precious, too fundamental
© 10" be so ‘burdened or conditiofiéd (4).” ~~The Tourt also inva-’
lidated on the hasis of the “equal protection”clause, a provision
of a state constitution which preventied members of the armed
services wheo moved to that state from acquiring a votine resi-
dence there. “There s no indieation in the Constitution that...
occupation affords a permissible basis for distinguishing bet-
ween qualified voters within the State (5).” Even elections
for a limited purpose, and not for general representation in
the government. must inelude all qualified voters having the-
requisite of residence and age unless “the exclusions are neces-
sary 1o ,smrmte a compelling state interest (§).” TUnder this.
standard , the Court mmhdatcd a provision for school board
" elections which required voters either to own taxable real pro-
perty within the scheol district or be parents of children
enrolled in. the loeal publie schools (7). .

The most diffieunlt voting problem in the United States.
has been to implement the Fifteenth Amendment guarantee
that “the richt of citizens of the United States to vote shall
not be denied or abridged Ly the United States or by any
State on aeeount of race, color or previous condition of ser-
vitude (8).” The Court invalidated the execlusion of negroes.
br a political party in its primary election where that political
party dominated elections in a.county (9). It held that a

_city could not redefine its borders in order to exclude the
areas where negro voters lived (10). 1In another case, the-

3) U.S. Const. amend. XXIV.

) Harper v. Virginia :State Board of }.'Iedzons 383 U.S. 663, 670 (1966).

{5) Carrington v. Rash, 380 U.S. 89, 96 (1865).

{6) Kromer v. Union Free School District, me 15, 335 U.S. 621 (1969).

7) id.

(8) U.S. Const. gmend. V. _

(9) Terry v. Adams, 345 U.S. 461 {1953). Nominees of the association were-
always nomincated as the condidates of the Democratic party which always:
won the elections in that county. _ .

_ﬂO) Gonillion v. Lightfoot, 364 U.S. 339 (1860).
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Court found that a state requirement that voters “interpret”
a cause of the state or federal Constitution selected by the
voting registrar was part of a plan to deprive negroes of their
right to vote, and it affirmed an injunction to stope the use
-of such a test (11). Even where the literacy test was fair on
its face and fairly administered, the Court struek it down
where its “effect, because of a prior disability in education,
was to deprive large numbers of negrocs of the franehise (12).
Further, states cannot designate the race of eandidates on
-the ballot (13). ‘

But judicial action faced formidable obstacles. Case by
~case adjudication is a slow piecemeal process. Negroes were
afraid to bring suit for fear of the community reaction against
them.._Even_after the Civil Rights Act of 1957 gave the
its offieials to protect the voting rights of negroes (11), pro-
gress was slow. To remedy this deficiency, Congress passed
the Voting Rights Act of 1965:(15). The Act covers any
state or sub-division of a state which maintained a “test or
device” as of November 1, 1964 and where the Director of Cen-
sus ‘determined that less than 50 <¢ of its veting-age residents
were registered fo vote on November 1, 1964, or voted in the
presidential clection of that yvear. ' It provided that no person

. could ‘be denied the right to wvote because of this failure to
~eomply with such test or device or any subsequent test or

. devieé to ‘which the Attorney General of the United States

- has objected. In addition, the federal civil serviee eommission

" was requireéd to appoint voting examiners whencver the Attor-
ney . General certified either that he had received meritorious
complaints. from at least twenty residents that they have
TDeen disenfranchised under color of law because of their race,
or that the appointment of cxaminers was otherwise necessary
to effectnate ‘the Fiftcenth Amendment (16).

{11) Louisiana v. United States, 380 U.S. 145 (1965). -
(12) Gaston County, North Carolina v. United States, 385 U.S. 285 {1969).
(13) Anderson v. Mertin, 375 U.S. 329 (1964).

; 96?4) 42 US.C. sec. 1971 {c). See United States v. Mississippi, 380 US. 128

{15) - 42 U.5.C. sec. 1973 et seq. _ :

{16) These provisions were upheld o3 «a proper exercise of congressional
power under the Tilteenth Amendment in State of South -Carolina », Katzenbach,
383 .US. 301 {1966). The Voting Rights Act also siated . that no person wko
completed . the ‘sixth .grade in a public school or in a private school accedited
by, the Commonwedlth of Puerto Rico in which the language of insiruction was
other’ than English could 'be denied the fremchise beccnise of his ingbility <to
read or write English. This was upheld os constitutional in Kotzenbach v. Mor-
gon, 384 U.S, 641 (1966). The Voting Rights Act of 1970, 84 Stat. 314 extended
the right to vote to 18 yvear olds. In most states the age limit was 21 years.
- “The walidity of the Act is ‘being challenged  in ‘the Supremes Court.
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" The value and the purpose of the right to vote is dimi--
nished unless every person’s vote is given equal weight. In-
“almost cvery state, cach person’s vote was eounted equally
in choosing the. representative from his avea (17). However,
in many statés the number of persons represented by each
legislator varied widely. Thus, the vote of a legislator repre-
- senting 10,000 would be equal to the vote of a legislator
-~ representing 90,000, Prior to 1962 the Court refused to decide
_the econstitutionality of disproportionate- distriets on the
grounds that the issue was politieai and not judieial in
nature (18). In 1962 the court held that the issue should be
~deeided {19). In subsequent decisions it held that congres-
— --sional-districts -for- representation -in-the federat- House of ——
Representatives must he equal in population {20), that the
scats in both houses of a bi-cameral state legislature must
he apportioned on a population basis (21) even if the majority
of -the state’s voters.anprove a different basis (22), and that
offices in the local county within a state must be voted for
on a population hasis {23).

Legislators represent people, not itrees or ocres... sz'- :
ghing the votes of citizens differently, by any method or
means, merely becnuse of where they happen to reside,
hardly seems justifindle... Since legislaiures are respon- -
sible for enacting laws by which «all citizens are to be
governed, they should be bodies which are collectively
~responsible 1o the popular-will. -And the concept of equal
prm‘echmz hus been traditionally viewed as requiring the
uniform treatment of person standing n the snome re-
lation. {0 the govermmenial action gquestioned or chal-
lenged. With respect to the allocation of legislative repre-
sentation; all voters, as citizens of a Stofe, stand in the
same relation regardless of where they live. Any sug-
gested criteria for the differentiation of citizens are insuf-

. ficient to justify any discrimination. as to the weight of
their voles, unless relevant to the permassible purposes of
legislative apportionment.  Since the achieving of fair and

(17) But see Gray v. Sanders, 372 US. 388 {1963) which mvalidated Georgia’s

county umnit sysiem under which statewids representatives were chosen in «
. way which favored rural woters over urban voters.

(18) Colegrove v. Green, 328 U.S. 435 {1946).

(19) Boker v. Carr, 363 U.S. 186 (1962).

{20) Wesberry v. Sanders, 376 1.5, 1 {1964).

{21) Reynolds v. Sims, 377 U.S. 533 (1964).

22) Lucas v. Forty—!ourrh General Assembly of Colorado, 377 U.S. 713 {1964)
stating « A citizen’s constitutional rights can hardly be infnnged simply because
a majority of the peopls cheoose to do so.» Id. ot 736-37.

{23) Avery v. Midland County, 3% U.S. 474 {1969).
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effective representation for all citizens is concededly the
basic aim of legislative apportionment, we conclude that
the Equal Protection Clause guarantees the opportunity
for equal participation by oll voters in the ele,ctwn of
state legislutors (24)

Even if the local, state or national office could properly
be an appointive one, “once a state has deeided to use the pro-
eess of popular election and ’once-the class of voters is chosen
and their qualifications classified, we (The Court) see no cons-
titutional way by which equality of voting power may be
evaded.”” (25). » :

. -The right to vote would lose its value if the electeed official
could not serve..-In 1964, the House of Representatives votsd™ ~
to exclude Congressman Adam Clayton Powell Jr., on the basis
of his behavior during the preceeding session of Congress. -In
1969, the Supreme Court ruled that Congress had exceeded its

- powers and-could not exclude any individual elected by the

voters unless such individual was ineligible for office by vir-
tue of qualifications sta#fed in the Constitution (26).

B. — RIGHTS OF FREE SPEECH, ASSEMBLY
AND ASSOCIATION

The intclligent exercise of the right to vote is dependent
on freedom of speech and press so that all sides of every issue
may-be examined.

. The Constitution provides “Congress shall make no law...
abridging the freedom of speech or of the press. (27)” Yet
some Testriction on speech has always been recognized. “The
most:stringent protection-of free speech would not protect a

" man “in falsely shouting fire in theatre, and ecausing a pa-

.7 (28). The test traditionally used for determining whether

" (24) Reynolds v. Sims, supra note 21 at 562, 563, 565. The composition of

the federal Sencte was not called inte question or relevcmt to the decision since

the system of two senators to each state was adepled as o result of a compro-
mise agreement omong sovereign states whereas the districts within « state
are creations of ths state,

- (25) Hadley wv. Junior College stfncf 397 Us. 50 {1970) requiring equality
in voting for trustees of « junior college.

{26) Powell v. McCormark, 395 U.S. 486 (1969). Congressmcm Powell was
seated iIn the following Congress without incident, but issues involving his back
pay during the period of his exclusion are still being lmgcned

(27) U.S. Const. amend. L

{28) Schenk v. United States, 243 U.S. 47, 32 (1919). . -
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speech of a political nature may be restricted has been “whether
the words used arc used in such circumstances and are of such
“anature as to creatc a clear and present danger that they will
bring ahout the substantive evils that Congress has a right
. to prevent.” (29). This test has been restated recently as
follows : “The constitutional guarantees of free speech and
free press do not permit a State to forbid or proseribe advo-
cacy of the use of force or of law violation eseept where such
advocacy is directed to inciting or producing imminent law-
less action and is likely to ineite or produce such action.” (30).
-For example;-the Court reversed the eonvietions-of- amti-war -
protesters where the trial judge stated they could be convicted
for doing or saying “that which offends, disturbs, incites, or
tends fo incite a number of people gathered in the same area.”™
The Court held that convietion on such a ground was an abrid-
gement of freedom of speech (31).

The dominant trend of court decisions in the past two
decades has been require any restrietion on free speech to be
drawn in the narrowest possible terms. In 1941 Congress
passed the Smith Act (32) which made it a criminal offense
to advocate, abet, advise or teach “the duty, necessity, desira
bility, or proprizir of overthrowing or desuoymr* the govern-
ment of the United States... by foree or violence... ; ... or ... fo
organize any society, group or assembly of persons who teach,
advocate or encouraze the overthrow or desiruetion of any
such government by foree or viclence ; or becomes or is a .
member -of, or affiliates with, any sueh society, group or
assembly of persons, knowing the purposes thereof.” (33).
The Suprene Court held that the term “organize” referred
only to the ereation of a mew organization and not to acts
thereafter performed in carrving out its activities (34). Fur-
ther, the Court held that the Smith Act does not prohibit
“advoeaey and teaching of foreible overthrow as an abstraet
prineiple, divoreed from any effort to instigate action to that
end.” {35). With respect to the membership clause, the Court
held that the statute does not make criminal any membership
in an unlawful organization with knowledge of its unlawful

€29) Id.

{30) Brandebourg v. Ohio, 335 U.S. 444, 447 {1969).

(31) Bachellar v. Maryland, 397 U.S. 564 {1970).

32) 18 US.C. sec. 2385

(33) Upheld as constitutional in Dennis v, United States, 341 US. 494 1951).
The Smith Act superseded cll state legislation proscribing gedition against the
United Stotes. Pennsylvania v. Nelson, 350 U.S. 497 (1956). )

(4) Yates v. United States, 354 U.S5. 298 (1957)

35) Id. at 318.
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purpose unless the individual specifically intends to:accom-

plish that purpose by resort to violeneée (36). Subsequent

decisions have made it clear that this interpretationgof the -

- statute was hased on evnstitntional requlrcments of free speech
‘and due proeess (37). . :

" The application of overbroad crlmmal subversxve legis-
~ lation has been enjoined before any eriminal prosecution was
-initiated under it and despite the faet that the law might
‘be limited through state judieial comstruction. “The chilling
¢ffect upon the exercise of IFirst Amendment rights may derive
from the fact of the prosecution,- unaffeeted bx the propects
~ of sucecss or fa.ilure (38).” ,

States may enact laws pumshmrr false or malicions defa-
. mation of racial and religious groups (39), but there can be no
prosecution. for libel on government (40). An individual
public figure_cannot recover damages for a defamatory fal-
sehood relating to his official conduet “unless he proves that
- the statemeni was .made with ’‘actual malice™that is, with
Jnowledge that it was false or with red&ess dxsrefrard of whe-

ther it was false or not {41).”

- Means other than civil or eriminal penalties have been
‘employed to restrict the expression of ideas antithetical to the
- government. Two methods are lovaity eath requirements for
_employment. and -dismissal from. or denial of employment on
. the grounds of disloyvalty. The Couri has been quick to

strike down lovalty oaths for public -emplovment or state-
- eonferved benefits where they require individuals to prove
‘their lovalty (42) or where their vagueness might be inter-
preted -to cover innocent activity (43) such as membership in
an organization without sharing the illegal purpose of the

orgamzamon (44).

{36) Noto v. United States, 367 U.S. 230 {1861). .

{37) See Aptheker v, Secretary of Siate, 378 U.S. 500 (1964) ; Elbrandt v,
Russell, 384 U.S. 11 (1966) ; Keyishian v. Board of Hegems of the University of
the State of New York, 385 U.5. 539 (1957).

(38) Dombrowski v. Plister, 380 U.S. 479, 487 (19€5). Lo

{39) Bequharmnais v. Illinois, 243 U.S. 250 (1952). This cose has been shar-
¥ly criticized ds an improper minngement on the right to speak. See EMmEmsow,

oward A General Theory of the First Amendment, 105 (Vintage Books 1966).

{40) Roseub!aﬂ v, Baer, 383 US. 75, 80 (1866); New York Times Co. v.
Sullivan, 376 U.S. 254, 291-82 (1984).

{41) Now York Times, supra note 29 at 279-80. See Garrison v. Louisiana,
379 U.S. 84 (1964) ; Henry v. Collins, 380 U.S. 356 {1865). o

{12) Spexser v." Randall, 357 1.S. 513 {1958). .

43) g Board of Public Instrur:txon 368 U.S. 278 {1961) ; Bawoﬂ v.
5u11ilt 377 U.5. 350 (1954). .

{44) Elibrondt v. Russell, 384 U.S. 11 (1966).
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Recently a statute requiring the discharge of teachers for
the utterance of “seditinus” words was invalidated on the -
grounds of vaguencss. The Court said “the danger of that
chilling effect upon the exercise of vital First Amendment
rights must .be guarded against by sensitive tools which
clear]v inform” teachers what is being sanctioned (45).” * The
Court has held that a state eould not refuse to admit an indi-
vidual to the practice of law hecause he was:a -member of the
“Communist Party two decades previously .(46) and that a
statule prohibiting persons from serving on the governing
body of a labor organization who are or have been within the
last five years_members of the Communist Party was invalid
as a bill of attainder or “frial by legislature” (47).

The Court has been reiuctant to ‘act where employees
are discharged from deifénse establishments (48}, but recently
it required the reinstatement in 'a shiprard of an employee
who was a member of the Cominunist Party. The Court poin-
ted out that the flaw in the law was that membership wonld .
cause dismissal even if the employee was unaware of the aims
of the Communist Party or disagreed with those aims or was
a passive member of the ovganization .or the pesition from -
which he was fired was mot pzn'tlctﬂarh' sensitive (althouﬂh :
within a “defense faeility™) (49). o

In 1966 a state legislature e\cludod A 1'ep1esentatn'e w}m
~stated that he was-opposed to the war in Viet Nam znd who
-expressed his aflmirdtion for “the “courage. of those persoms:
who burned their draft-cards B0 c]esplte the possible jail
sentences. The Cowt held that disqualification beeause of
“his statements violated +the legislator’s right of free expres--
sion (51). The Court has even enjoined a high school from
suspending students who 'wore blaek arm bands to protest the
war oii-Viet Nam where such aetion did not interfere with
the aetivitics of the school or intrude on the rights of other
students (52). Finally. the {‘ourt has required reinstatement
of a school teacher who made remarks critical of the school

~ [45) Keyishian v. Board of Hegents, supra note 37 at 884
{46) - Schware v, Beard of Bar Examiners of New Mexico, 353 US: 232 (1957)
{47) United States v. Brown, 381 U.S. 437 {1965).
ass {4}8) See Caietena and Restaurant Workers: Umon v. McElroy, 367 1.5, 886
. {49) United Stcrtes v. Robel,” 383 U.S. 258 (1967). ) ST
(50) In United Stales v. O'Brien, 391 U.S. 367 {1968). the Court permitied’
conviction for ‘burning o draft-card despite argument: that defendant's rights
of free speech were violated.
{51) Bond v. Floyd, 385 U.5. 116 {1956).
{52} Tinl'er v. Des Momea, 333 U.S. 503 (1959)
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gystem, even though those remarks were false (53). The
Court noted that such remarks did not in the particular case
prevent the teacher from continuing his work because they
were directed at more remote or indirect supervisors rather
than immediate supervisory personnel and that such remarks
should ‘be protected because they were not knowingly or reck-
lessly false statements. .

- Expression which is not direetly politiea] in.nature may
also be important to the soeial fabric of the nation. . Control
over men’s thoushts and expressions in any area may have
significant " stultifying effects on intellectual exploration and
personnel freedom, however necessary such restrictions may
“be for other reasons. States may han material_where “4o. the -
average person, applving contemporary standards, the domi-
nant theme of the material taken as a whole appeals to the
prurient interest” (54) and which “goes substantially beyond
-eustomary limits of eandor in deseription or representation of
such matters (55). Nevertheless, “a work cannot be proscribed
unless it is ’‘utterly’ without social imporiance (56).” In the
application of .these standards “in elose eases, evidence of
pandering {in the.advertisement and sale] may be probative -
"~ with respect to the nature of the material in guestion (67).”
The Court has upheld far less stringent standards for obsce-
nity’ sold to minors (58). However, possession.of obseenity
in private without any attempt to sell or distribute it is
constitutionally protected as part of the protection of free
speech .combined with.a coneern over the right of privacy.
“Whatever the power of the state to control public dissemi-
nation of ideas inimical to the public merality, it cannot
constitutionally premise lcgislation on ‘the desirability of
controlling ‘a person’s private thoughts (59).” -

Problems of freedom of expression extend beyond the
content of speech to the manner and place where persons may
speak. - The general principales.which govern decisions were
" stated by former Justice Goldberg when he was on the Court :

There is a proper time and place for even the most pea-
ceful protest and a plain duty ond responsability on the

(53) Pickering v. Board of Education, 331 U.S. 563 (1958).

4) Roth v. United States, 354 U.S, 475, 489 (1957).

55) Id. ot 487, n, 20; Manual Enterprises v, Day, 370 US. o

{56) Jacobellis v. Ohio, 378 U.S. 184, 191 (1984) : A Book Named «fohn Cle- )
Jand's Memojrs of o Woman of Pleasure» v. Attorney Genral of Massachuselts,
383 U.B. 413, 419-20. o

{58) Ginsburg v. New York, 390 U.S. 629 (1968).

(59) Stanley v. Georgia, 334 US. 557, 566 (1963).
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part of all citizens to obey all valid laws and regulations.
There is an equally plain reguirement for laws and
“regulations to be drawn so as to give citizens fair warning
as to what is illegal ; for requiation of conduct that invol-
ves freedom of speech and assembly not to be so broad
in scope as to stiflic. First Amendment freedoms, which
‘need breathing space to survive’ N.A.A.C.P. v. Buiton,
371 U.8. 415, 433 ; for approprinte limitntions on the
‘discretion of publw of ficials where sprech and uossembly
are-wmtertwined with regulated coniduct. ; and for all such
laws and regulations to be applied with an equal hand (60).

) The massive peaceful demonstrations throughout the Uni-
ted States and especially in Washington against the war in
Viet Namr -and the- policies -of- the -President -demonstrate-the.
effectiveness of “this eommitment to public assembly (61).
-Although problems have occurred in eivil rights demonstrations
in-the South, the Court has been quick to protect the rights
of the demonstrators. . For e\ample a silent .demonstration
‘in a public library (62) and a noisy one near a courthouse {63)
was permitted, although demonstrations on jail grounds (64)
have been prohibited. The Court has held that administrative
- standards which wvest great discretion in the administrative
authority are invalid, for the standards must be narrowly
drawn to assure thai the denial of a permit is not based on dis-
taste for the speaker’s or mareher’s point of vew (65). Neverthe-
less, when an injunction-is issuned against the demonstration,
" even though the injiinetion is based on an improper statute
or administrative rule, the injunetion must not be ignored but
must be-appealed so long as there is time to do so (66).

{80) - Cox:¥. Leuisicna, 373 U.S. 559, 574 {1965).

: {61) “The - processes -dor pecceful assembly to protet govemmentci pohcy

broke down during the Démocratic' Natiohal Convention in Chicego, lbnois in
1968. . See” Mailer, Micmi and the Siege of Chicago. - City officicls denied per-
mits to ‘demonstration leadess Nevertheless, people ccme fo Chicage in large
numbers ‘and a rict enszued. “The 1=gcﬂ consequences of tha events oi..Chkicago
are .siil in ‘the courts. Coeavicticn of five of .the lecders of the demonstration
for «crossing. tate lines with intent fo incite a riot» is on oppeal 1o the United
States Seventh Circuit Court of. Appeals. United States v. Deliinger. The frial
teceived widespread wmifention and the processes of the' court were subjected
fo great .critictsm. The seven defendants ond their lawyers were found in
contempt of court, but that sentence is also on crppec:l

462) Brown wv. Louisiona, 333 1.5, 131 (1956).

- {63) ‘Cox v. Louisicna, supra note 60. But the Court's opinion was based
on the indications of Louisiona police that petitioners had not come foo near
‘Ihe courlhouse would be valid. )

{64) -Adderly v, Florida, 385 U.S. 39 {1966) ., _.
65) Shuttlesworth v. Birmingham, 394 U.S. 147 (1968). ;
{66) Walker v. City of Birminghom, 388 U.5. 307 (1967).
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The right of free speech, particularly with reference to
the regulation of the manmner of its exercise, is intimately
- eonnected with the right of association. “It is hevond debate
that freedom to engage in association for the advancement
of beliefs and ideas is an ‘inseparable aspeet of the “liberty”
assured by the Duc Proeess Clause of the Fourteenth Amend-
ment, which embraces frecdom of speech (67).” “There are
times and eivcumstances when states may not compel members
of groups engured in the dissemination of ideas to be publiely
identified, Dafes v. Lilile Rock, 361 U.S. 516 ; N.A.A.C.P. v.
Alabamea, 357 U.S. 449, 462. The rcason for those holdings
was that identifieation and fear of reprisal might deter perfec-
- -tly peaceful discussions of publie mattets 6f importance (68).”
Similarly, a state statute requiring all teachers to list all orga-
nisations to which they Dbelong ‘was invalidated (69). Finally,
the Court held that the activities of the N.AA.CP. in asso- .
ciating for purposes of litigation were protected by the First
Amendment and-ecould not be barred as improper -solicitation
of legal business {70).

C. — FR]"EDO\I OF RELIGION

Closely  conneeted with freedom of expression is - the
concept <of - freedom -of -religion. - This inecludes freedom to
believe as one wishes and to be free from state pressures to
induec a particular-bhelief. The Constitution bars the enaect-
‘ment of any law “respecting the establishment of religion,
or prohibiting the free exercise thereof (71).” ‘

A notary public eannot be denied his eommission because
he 2efuses to declare that he believes in God (72). A state
cannot deny unemployment benefits to a Seventh Day Adven-
tistavho -refuses to take a job offered her which requires her
to work on Saturday, her sabbath (73). Congress has exemp-
ted from serviee in tho. armed forees persons who by reason

{67) National Association for the Advancement of Colored People v. Alabama
ex rel Patterson, 357 U.S. 449, 460 (1958).

68) Talley v. California, 352 US. 60, 85 (1950).

© {€9) Skelton wv. Tucker, 364 U.S. 479 (1960).

{70) NAACP wv. Button, 371 U.S. 415 {1963). See also Brotherhood oi R.R.
Troinmen 'wv. Virginig, 377 U.S. 1 (18

{71) U.S. Const. amend. 1

{72) Torcaso v, Watkins, 367 U.S. 488 {1961).

73) Sherbert v. Vemer., 374 U.S. 398 (1963).
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of their “rcligious” training .and belief are econscientiously
- opposed to participation in war in any form. The Court
construed this statute to avoid conflict with First Amendment
verpurenients. It held that the individuals before it qualified
{or the exemption, stating that the test for “religious training
and belicf” was “docs the claim to belief oceupy the same place
in the life of the objector as an orthodox Delief in God holds
in the life of one cleariy qualified for the exemption (74).”
“That scction exempts from military service all those whose
consciences, spurred by deeplv-héld-moral, -ethieal, or religions
heliefs, would “¢ive: themr no Test- or -peace- if - they allowed .
themi-selves to become a part of an instrument of war (75).7

The Court has faced many difficult problems involving
the establishment of religion. It held unconstitutional a state -
program which permitted churches to offer religions classes
in the schools to those children whose parents requested such
instruetion (767, Similarly invalidated were the use of a
non-denominational prayver (77) or readings from the Bible .
at the start of the school dav (78). But the public payvment
for seenlar-texthooks in relizious sehools has heen upheld (79),
and the tax exempiion for church property has also withstood
challenge in the eourts (80).

D. — CITIZENSHIP AND THE RIGHT TO TRAVEL

The Constitution proclaims that “All persons born or
naturalized in the United States and subject to the jurisdiction
thereof, are citizens of the Unifed States (81).” It was not
until recently, however, that it was determined that the State
may not take ettizenship away. Previously, the expatriation
of an individual who voted in a foreign election and remained
in a foreign eountry to avoid military service was upheld (82).
At the sume time, the Court held that the penalty of depriva-

(74) United States v. Seeger, 380 U.S. 1863, 184 (1965).

{75) Welsh v. United Stxtes,. 308 U.S. 333 {1970).

{76) llinois ex rel McCollum v. Board of Education, 333 U.S. 203 (1348). But
it permitted students to leave schocl for a portion of the day to receive reli-
glous instruction elsewhere. Zorach v. Clauson, 343 U.S. 306 {1952). _

(77) Engel v. Vitale, 370 U.S. 421 {1962).

(78) School District of Abington Township v. Schempp, 374 US. 203 (1963).
{79) Board of Education v. Allen, 392 U.S, 236 (1968).

(80) Walz v. New York City Tax Commis'sicners, 397 U.S. 654 (1970).

{81) U.S. Const. omend. XIV.

(82) Perez v. Brownell, 356 U.5. 86 (1958).
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tion of citizenship for military desertion was a “cruel and unu-
sual punishment” in violation of the Eichth Amendment to the .
Constitution (83). Six years later the Court held that to dena-
turalize a naturalized eitizen for residing in the land -of his
birth offends duc process (84). Finally, three years later the
Court said :
The very nature of our free government males it comple-
tely incongrous to have a rule of low undcr which a group
of citizens temporarily in of fice van deprive another yroup
of citizens of their citizenship. We hold thut the Four-
teenth Amendment was designed to, and does, protect eve-
ry citizen of this nation against a congressional forcible
destruction_of his_citizenship (89). '

Part of the significance of citizenship lies in the right to
. travel. In 1868, the Court, after noting the rights of the go-
vernment to services from its citizens, stated correlative rlghta .
of the citizen-:

He has the right to covie to the seat of government fo

assert eny claim he muy have upon the goverament, or

to transact any business he may have with it.. IHe has

a right to free access to its sea-poris,... to the sub-treasu-

ries. the land offices, the revenue offices, and the courts of

justice in the scveral States, and this right is n ifs noture
independent of the will of wuy State over whose soil he
- must pass in the exercice of 1t (86).

That opinion declared unconstitutional a tax on persons
lcavm" the state. Seventy years later, a statute penalizing-
~persons who aid the entrance of indigents into. the state was
- held unconstitutional. The Court said there is a “prohibition -
against attempts on the part. of any single state tn isolate
itself from difficulties common to all of them by restraining
the transportation of persons and property across its bor-
ders (87).” On the basis of this principle. a8 eentury after
first stating the travel richts of United States citizens, the
Court held unconstitutional state statutes whiech required
applieants for welfare to reside in the state for a year before
being eligible for assistanee (88).

{83) Trop v. Dulles, 356 U.S. 85 {1958).

{84) Schneider v. Rusk, 377 U.5. 163 (1964).

(85) Afroyim v. Rusk, 387 U.S. 253, 268 {1957).

(86) Crandail v, Nevada, 73 U.S. 35, 44 (1868).

(87) Edwards v. California, 314 U.S. 1680, 173 [1941).
{88) Shapiro v, Thompson, 334 U.S, 618 (1369).
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Another aspect of the right to travel is the right to leave
the eountry. “The right to travel is a part of the liberty’ of.
which the citizen canmot be deprived without due proeess of *
“Jaw (S89).” The Court ruled that the Seeretary of State had
no authority. under existing statutes to deny passports to -
citizens because of their beliefs or associations (90). A later -
statute making it unlawful for a member of 2 eommunist ©
organization to apply for or use a passport was held o be
unconstitutional because it was not sufficiently “narrowly
drawn to prevent the supposed evil {91).” The Seeretary
of State may refuse to validate passports for travel to specifie
places {92), but no. ecriminal penalties exist for persons who
travel in areas for which their passport is not validated (93).

I — Criminal justice

Guarantees of full and effective participation in govern-
- ment are not enough. A democratic government ecan also .
destroy hnman richts. The need for protection against arbi-
trary governmental action is greatest in the eriminal law
process. Three maier trends dominate developments in law
enforcement during the past two decades. First, the speexﬁn
Constitutional limitations on the federal government’s power -
contained in the first.eight Amendments have heen construed
to applx to the States as the “due process” which must bhe
afforded hr the states under the Fourteenth Amendment.
Second, an affirmative oblization has been placed on the state -
to eliminate many of the disadvantages caused by the poverty.
of an- accused eriminal defendant. - Finally,  the Court has .
increasingly interpreted the Constitution to restriet the. power
of law enforcement agencies to disturb .the dignity and pri- -
vacy of individuals y

A, — ARREST

An arrest is unlawful unless the state or federal arresting -
officer has “probable cause” to believe that the person arrested ...

{89) Keni v. DuHes, 357 US 116; 125 (1958),

90) Id.

91) Aptbeker . Secntary of State, supra note 37.
92) . Zemel ‘v. Hust 381 US 1 '(1965).

93) “United’ States v “Laub, 385 U.S 475 (1967)
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has committed a ‘erime (94). “Probable cause exists if the
facts and circumstances known to the officer warrant a pru-
-dent man is believing that the offense has been eommitted (93).”
* This requirement has been rigidly enforeed. Where the arrest
is pursuant to an arrest warrant, the information on which
the warrant was based must state the facts which constitufe
probable cause, identifving the source of the information. IT .
the information is not based on the personal observation of
the officer applying for the warrant, he must give the original
source of the information and reasons why the informant is
to be believed (96). The right o resist without weapons an
unlawful -arrest -is generally recognized (97). There are also
_eivil apd eriminal statutes_againts persens making unlawiul
arrests. But these remedies have not been eompletly effec-
tive (98). The Court has attempted to stop such unlawful prac-
tices by barring the use in criminal eases.of any information or
evidenee o%t-ai]}od as a result of an unlawful arrest (99).

B. — SEARCH AND SEIZURE

.The law of arrest is closely tield to that of search and -
seizure. Exeept where it is impossible to obtain a seareh war-
rant before the evidence will he moved or destroyed (100), a
search without a search warrant is valid only if pursnant to a
lawful ‘arrest {101). Even then. the search must.he reasona-
ble (102) and extend only to the person of the defendant
.and the area “from within which he might gain possession

{84) Wong Sun v. United States, 371 U.S. 471 {1983) ; . California,
us®) Pom * ' {1983) Kerlv C. xforma, 374

{35) Henry v. United States, 361 U.S. 98, 102 (1959).

(96) Giordenello v. United States, 357 U.S. 430 (1857); Aguiar v. T
378 U.S.. 169 -(1954). UssN) : Aguilar v Texas.

{37) Sze PauLs=y and Kapisd, Crirzincl Law and Its Processes, 536 {1969). But
at least six siates prohibit such resistance. Chevigny. « The- Right to Resist
on Unlawful Arrest, » 78 Yale LJ. 1128, 1133 (1969)." Note. Crimiral Law : The
Right to Resist Unlawiul Amrest : An Out-Dcted Concept, 3 Tulsa -L.J. 46 {1983) ;
Pl%ge v. Cherry, 307 N.Y. 308 (1954).; United States v. DiRe, 332 1.S. 581, 594
{1548). : o

{98) Foote, Tort Remedies for Police Viclations of Individua! Right tats
L Rev, 433 (1¢55). Note, Philodelphia Police Praciice amd the 1omsr 2 Af:s?.
100 U. 'of Po L. Rev. 1182, 120612 (1952) ; La Fave, Arrest, The Decision to Toke

A Suspect into Custody, 412-25 (1965).
(99) Wong Sun, supra note 94.

{100} .Carroll v. United States, 267 U.S. 132 {1925) ; McDonald v. Uni tes.
?;.49567[)7.5. 451, 455 (1948) ; Warden, Maryland Penitentiary v.O ;qyd:n, ggdeSSm tf;&
(101). Chimel v. Colifornia, 395 U.S. 346 (1957), '

(102) See Kremen v. United States, 353 US. 346 (1957).
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of a weapon or destructible evidence.” (103). Like the arrest
warrant, the search warrant must be based on “probable
cause” ascertained from facts supplied the magistrate issuing
the warrant (104). 1t must particularly describe “the plaece
to be scarched, and the persons ov things to he seized” {105).
The prohibition against “unreasonable searches and seizu-
res” (106) applies to the states as well as the federal govern-
ment (107) 1 and...cvidenee secured unlawfully cannot he used
b3 the state against a defendant (108).

_ The protection of the home against unreasonable searches
. has also heen advaneed by decisions holding that the Constitu-
tion requires a search warrant for an administrative search of
~the home {109) -er place of business (110} as-well-as for searehes
under the criminal law. However, the opinions recognized
that the “probable cause™ required for a health or safety
inspeetion would be less than that required for a seareh for
eriminal activity and,might be satisfied by a showmv that the
area had not 1'eeent1v been mspected. o

C. ——.E.-\V"ESDROP?ING AXD WIRETAPPING

. The development of wiretapping and electronie -eaves-
~dropping deviees have presented new and complex problems
for the preservation of the security of the person and property
of individuals. Evidence secured throngh a listening deviec
attached to the person of a police informant who entered the
premises at the invitation of the owner has been held admis-
sible (111). = But the Counrt indicated at an early date that the
placing of a listening device on another’s premises by tres-
pass violated the Fourth Amendment (112), and the Court

{103) Chzme! supra note 101.

{104) Nathanson v. United States, 290 U.S. 41 {1833) ; Aguﬂar v. Texas supra
note 96.

{105) U.S, Const. amend, IV.

(108) U.S. Const. amend. IV. -

(107) Wolf v. Colorado, 338 U.S. 25 (1849). ) .

(i08) Mapp v. Ohio, 367 U.S. 643 (1961). Not applied retroactively. Link-
letter v. Walker, 381 U.S. {1955).

{109) Camara v. Municipal Court of the City and County of San Frcmcxsco,
367 .U.S. 523 {1967).

(118) See v. City of Secttle, 387 U.S. 451 {1867).

{111) On Lee v, United States, 343 U.S. 747 (1852) ; but more recent cases
luggest that the court may only allow such recordmgs to corroborate the tes-
Himony of o witmess. Lopez v. United States, 373 U.5. 427 (1963) ; Orbomn v.
United States, 385 U.5. 323 (1366). )

{112) Irvine v. California, 347 U.S. 128 (1954).
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exeluded evidence obtained by a spil\ei mike which had been
driven into a party wall (113). Finally, the Court held that the
use of electronic deviees to eapture a conversatlon is a “search”

" under the Fourth Amendment, and that the “probable canse”

and speeificity requirements of a warrant are apph(-able (114)
whether or not any trespass occurs (113).

SectionA605 of the TFederal Communications Act of 1934
which prohibited the wunauthorized dinterception and divul-
gence of any communication by wire was construed to bar -
the use of wirctap evidence obtained by federal (116) or
state (117) officers in federal or.state {118) court. A 1963
statute now permits eourt- approved wiretapping to investigate

-eertain -erimes-{119)- but-the - recent -decisions .on electronic
surveillance have made it clear that wiretapping is a “search

and scizure” regulated bv the Fourth Amendment of the Cons- -
titution (120).

v

D. — RIGHT TO COUNSEL

The Constltutwn provides that “In all cnmmai prose-
cutions, the acensed shall enjox the right to .. the assistance
of counsel for his defense.” (121). Since 1938 it has been
recognized that in all federal eriminal eases, the accused is
entitied to have counsel furnished by the covernment if he
is unable to pay for ome {122). But in 1942 the Court held
that due process did not require states to furnish counsel
in non-capital ecases {123). The validity of this decision was
undermined when the Court held that a state violated the
equal protection clause in refusing to provide indigents with

.a free transeript on which to base their appeal (124). Two

decades after announcing that states need not furnish counsel
to indigents, the Court reversed itself.and said that the appoin-

(113) Silverman v. United States, 365 U.S. 505 (1951).

{114) Berger v. Stcte of New York, 388 1.S. 42 (1567).

{115) Ratz v. United States, 389 U.S5. 347 (1967},

{116) Nardone v. United Stotes, 302 U.S. 378 {1937).

(117) Benanii v. United States, 355 U.S. 86 {1957).

(118) Lee v. Florida, 391 U.5. 378 (1968).

{119) 18 U.S.C.; § 2516.

120) Xatz v. United States, supra note 115.

. (121) .U.5. Consi. amend. VI, .

{122) Johnson v. Zerbst, 34 U.S. 458 {1938) ; Walker v. Johnson, 312 U.S. 275
9841c): 5.”33 stcr}‘mory provision for providing counsel in federal courls is 1B

{123) Betts v. Brady, 316 U.S, 455 (1942). .. S -

N4 Ceitfin . w Minnie 381 US 12 (1955). . ° .- .. 1 . L
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tment of counsel for an indigent eriminal defendant was a
- fundamental vight essential to a fair trial

From the beginning, our state and nationgl constitutions

und laws hove loid great emphasis on procedural and
substantive safeguurds designed to assure fair trials before

wmpartinl tribunals in which every defendant stands equal-
before the Luw. This noble ideal cannot be reulizéd if

the poor man charged with crime has to face his accusers

without u lawyer to assist hom (125).

Counsel must also be provided the indigent defendant
for his appeal from a ¢onviction (126).
: The right to counscl attaches_prior to trial, The police.
violate the defendant’s right to counsel if they refuse his
request to see his attorney while he is in the police station
for questioning (127). A suspeet is also entitled to have
counsel present when he is shown to witnesses in a “hneup
for identification” (1"’8) :

-E. — PRIVILEGE AGAINST SELF—INCRIMINATION

“No person... shall be compelled in any mmmal case to
be a wiiness against himself” (129).

[Clonvictions following the admission into evidence of
confessions which are involuntary, i.-e., the produce of
coercion, either physical or psychological, cannot stand.
This is so mot because such confessions wre unlikely io
be true bul because -the methods used to extract them
offend and underlying principle in the enforcement of our

Ccriminal law ; that ours 1s en accusatorigl and not an
“tnquisitorial system—a system in which the State must
establish guilt by evidence independently and freely
secured ond moy not by coercinn prove its charge against
an accused out of his mouth (130).

Physical coercion by federal or state officers is elearly
prohibited (131). Psyehological coercion, while also forbidden,

{125) Gideon v. Wainwright, 372 U.S, 335 344 {1963), Applied rehoactively
eg., Doughty v. Maxwell, 376 1.5, 202 (1964). .
{126) Douglas v. California, 372 U.S. 353 (1963).
.~ (127) Escobedo v. lllinois, 378 U.S. 478 (1954).
{128) United States v. Wade, 388 U.S. 218 (1967)
- {129) U.S, Censt. @mend. V. -
(130) Rogers v. Richmond, 365 U.S. 534 (1961).
(131) Brown v. Mississippi, 297 U.S. 278 {1836).
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is more difficult to determine. Cases in which the Court
found unluwful psychological cocreion include thirty-six hours
of uminterrupied questioning (132), five hours imterrogation
of a fifteen year old hoy (133), nine consceutive hours questio-
ning of a mentally ill individual (3154}, and the refusal to
permit o man to tole p]umc his wife until he confessed (135).
The diffienlty of dete-minine whether a confession was eompel-
led by psvehological cocridon or given voluntarily is ohvious.
A standard which suctuated with the individual's -ability to,
withstand psychological pressures eould provide little guidance
for proper police conduct. The inercasing concern of the
Court to prevent police use of measures of psvchological
compulsmn against suspects combined with the principle -of
the *right to Lounael eases that the poor and ignorant should
recelve the same treatinent. from the law as the wealthy and
educated resulted in the formmnlation of a set of rules by the
- Court. i '
{Wlhen an irdividual is taken into custody or otherwise
deprived of his freedam by the authorities in any signifi-
cant ivay and s snbjm,fcd to questioning, the priviege
against sc ’f ancrunipefion 18 jeopardized .. He st be
aearned prior to any questioning, that he has the right
to rewain silent. ihut uui/z‘him, ke SUYs Cui be wused
egeinst him in a conrd of heel Heat Do Jas e vight fo the
. presence of an atftoracy, and that if he cannot afford an
attoracy one w 1 be appainted for him prior fo Muj ques-
Foning if he so (lixirs. Opperbunity to excreise these
rights must be aturded him unuug,(zzut the ieterrsgation.
After such arnings hove bern given, and such nppor-
tunitsy afford:d him. the indivi /]u(J wmuy Trowiigly and
adcdligently watve These rights avd earee to ansmer gues-
fions or make o statcment.  But anless and uniil such
warpings and 1watver ure demonstrated by the prosccution
at trial, no cvidence obtuined as a result of interrogation
can be used gguinst Iim (136).

Cocreion to obtain self-ineriminating statements is not
hmm‘d to the police station. Investigations by grand juries -
or lerislative eommittees may require the testimony of a wit-
ness. Refusal to answer may be punished. Dut if a responsive

{132) Ashcradt v. Tennessee, 322 U.S, 143 (1943).

{133) Haley v. Ohio, 332 U.5. 496 (1948).

{134) Blaockboum v. Alabama, 361 U.S. 193 (1960).

135) Hoynes v. Washington, 373 U.S. 503 (1963).
' {136) Miranda v. Arizona, 384 U.S. 435, 478-79 (1966). These rules do not
apply retroactively. Johnson v. New Jersey, 384 US. 719 (1966) .
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answer 10 a cuestion or an explanation of why it cannot be
answered might furnish a link 1 the chain of evidence needed
to prosecute eviminally, the witness may -assert his privilege
against self-incrimination {(137). The privilege protects a state
Cavitness against inerimination under federal as well as state
Cdaw, and a federal witness against inerimination under state
as well ax federal law (138). Where the sanetion for refusal
to testify at an inquiry is dismissal from a government posi-
tion, such testimony is considered “eompelled” and may not
be used against the witness in a eriminal prosecution (139).
-Further; assertion of the privilege cannot be made ground for
disbarment (140) or dismissal from a public teaching position,
(1417 unless the questions specifically relate to the perfor-
manee of official duties (142). “The privilege against self-
ineriminaticu weyld be reduced to a hollow mockery if its
exercise could he taken as equivalent either to a confession of
guilt or a conclusive presumption of perjury (143)7. Comment
at trial by the prosseutor on the failure of the accused to
testify is Forbidden because if penalizes the assertion of the
privilege (144).

F. — BAIL

The imprisonment of an individual priov to trial results

in punishment prior to a determination of guilt. To amelie-
rate this condition, most states guarantec a rizht to Hail set

in every non-capital case. The amount of bail must nat he -
execessive (145), and standamls for fixing it in federal eases are

set pursuant to the Bail Reform Aet of 1956 whose stated pur-
pose is :
=..to assuve that all persons regardles of finaneial statue,
shall not necdlessly: be Adetained pending their appearance

to answer chare-s, to testi*y, or pending appeal, when

detention served neither the ends of justice nor the publie
interest {146).7 .

(137) Malloy v. Hogan, 378 US. 1 (1864).

(138) Murphy v. Watefront Commission, 378 U.S, 52 (1964).
(139) Garrity v. New Jersey, 385 U.S. 433 (1967).

{140) Spevack v. Klein, 385 U.S. 511 (1967).

{141) Slochower v. Board of Education, 350 U.S. 551 {1956).
{(142) Gardrer v. Broderick, 392 U.S. 273 {1968).
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An important development has been the i increasing tise of
“pre-trial parole” where the accused is freed on his own reco-
gnizance if the facts suceest that it is unhkely he will attempt
to escape being trled (147).

G. — SPEEDY TRIAL

The accused is entitled to be speedﬂv brought to
trial (148). He may not be left languishing in jail or even
" free on bail for an unreasonable length of time. ~ Even when
. the accused is released without bail because the prosecutor has
filed a nolle prasequi (refusal to prosecute at this tifieY against’
the wishes of the defendant, the right to'a. speedv trial prevents
the state from later Iearrestmrr h1m and- trying hlm on the
same charge (149) .

H. — A FAIR TRIAL IN A FAIR TRIBUNAL

" The Fourteenth Amendment to the United States Cons-
titution provides in part : “nor shall any Staie deprive any
person of life, liherty, or property, without -due process of-
law (150)”. An dmportant trend of the past: two decades has
‘been the eonstruction -or this clause to make éfféctive ‘against -
the States other amendments which restrained féderal .action
(151). But the requirement of due proeess has iis own content
as well. “A fair irial’in.a fair tmhunal isa baslc requn'ement

of -due process (152).”

Sustamed pre]udlcml pubhmty prior to tnal may. make .
it impossible to-obtain-an impartial jury (153).- The Judf’e
must transfer the’ veriue to :another jurisdietion where passions.
are not so inflamed -or continue the case until the effect of the
publicity has been dxssmated (154) He must isolate the jury

{147} Axrea, Ranxin cmd S'nmz Tha Manhcrﬂa.n Bail Project.: An. Interim Re~
port on the Use of Pre-Trin] Parole, 38 NYU.L,Q 67 (1953) ‘ .
(148) - U.S. - Const.. comend. “¥I. .. ™ o
(149) Klopler v, Siats’ ‘of North Ccmolma, 386 U.S 213 (1957)
{150) U.S.. Const.. umend XIV. R 7
{151) Gitlow v. Now York, 268 U.5.:652 {1925) (lst umend) ‘Wo]f supra note__(
" M7, Mapp, supra note 108, Ker, supra note 94 .{4th cmend.) ; Malloy, supra note
137 (5th amend.) ; Gideon; supra note 325 ; - Klopler, . supra note 149 (Sth umend.;
{152) In re Muchison, 348 U.S. !33 136 {1954). 2
{153) The defendant is’ enﬁtled to trial by © jury of . his peazs U.& Contt.
Art. I and Amend. VI
(154) Irvin v. Doud, 386 US,. 717 (1951) oo
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from the cffects of newspaper and radio reports during the
trial (155), and the televising of a eriminal proceeding is for-
bidden (156). Any limitation on spectators and newsmen at
the trial must be applied with regard to the defendant’s cons-
titutional right to a “public trial” (157).

The accused is entitled to an unbiased judge (158).. The
jury, too, must be impartial (159). Nonwhites cannot be’
convieted bv a jurt if the state limits jury service to
white (160}. The Court has reversed numerous convictions be-
cause of subtle discriminatory jury selection procedures (161).
Similarly, the state may not maintain racial segregation in the
eourt. (162).-

The accused is also entitled to fairness on the part of the
prosecution. It may not knowingly use perjured testimony
'or knowingly mislead the jury as to a material fact (163). It
cannot suppress 6‘<culpatorv evidence which would assist the

defendant in his case (164).

Another protection of the accused’s right to a fair trial is
the requirement of the Sixth Amendment that he “be confron-
ted with the witnesses against him™ (165). This has been
construed to apply to the states.

In one case, the petitioner was convicted on evidence which-
included statements of a witness made at a preliminary hea-
ring at which the petitioner was present without connsel. The
witness was not available at the trial. The Court held that
in the absence of counsel petitioner did not have a constitu-
tionally adequate right to cross-examine the witness and that
- the right to confront the witness includes the right to eross-

(155) Sheppard v. Maxwell, 384 U.S. 333 (1986).

(156) Estes v. Texas, 381 U.S. 532 (1883).

(157) U.S. Const. amend. V1. Red Oliver, 333 U.S. 257 (1948).

(158) See Tumer v. Qkhio, 273 U.S. 510 (1927) where cenviction for illegal
possession of inioxication liquor was reversed becouse the judge was compen-
sated from the fines paid by convicted persons. 28 US.C. sec. 144 provides :
« Whenever a rariy to cny procesding makes and files a timely and suficient
aﬁldcnnt that the judge beiore whom the wmatier is pending has a personal bias

Fre)udxce either cgainst him or in favor of any adverse party, such judge

1 proceed no further therein, but ecmother judge shall be assigned to hear
tu.ch proceeding. »

(159) U.S. Const. emend. VI Remmer v .United States, 350 1U.S. 377 -{1956).

{160} Strauder y. West Virginia, 100 U.S. 303 (1830).

. (161) . Norris v. Alabama 294 U.S. 587 (1935) ; Avery v. Georgia, 345 U.S 559
{1952) ; Arnold v. North Caroima, 376 U.S. 773 (1964). .

(162) Johnson v, Virginia, 373 U.S. 61 (1963). )

(1964163) Mooney v. Holohan, 294 U.S. 103 (1835). See Miller v, Pate, 386 U.S. 1
(164) Brady v. Maryland, 373 U.S. 83 (1963). : : L A
(165) U.S. Const. amend, VI . oo
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examine him (166). Dut if the defendant S conduct is qrea.’dv
disruptive of the trial, the jundge can continue trial without
_him until he promises to behave, can punish him for contempt
or order him bound and gage ed (16()

1. — DOUBLE JEOPARDY

“..aor shall any person be subjeet for the same offense -
to be twice put in jeopardy of life or limb (168).”

The State with all its resources and power should not be
alloired to make repeated attempis to_convict an alleged
offender, * thercby subjecting him to embarrassment,
expense and ordeal and compelling him to Tive in a comti-
nuing state of anxziety and insecurity, as well as enhancing
the possibjlity that even though innocent he may be found .
~guilty (169).

The Court has been zealous in‘its protection of the indi-
vidual. A.convietion of murder in the second degree was held
to amount {o an a(.quitt;ﬂ of murder in the first degree which
precluded a new trial for the graver oifense when the eonvie-
tion for the lesser offeuse was overturned (170).  An acquittal
improperix direeted Hy the judse heeause of prosecutorial
miseconduct was held to bar a new trial {171). Even when
the jurv avas discharged before any testimonv had been offercd
hecause the prosceution failed to issue a summons te its prin-
cipal witness. the Court held that the defendant ecould not he
tried by a séeond jury (172). This prohibition against double
jeopardy also prevents the states from trying an individual
twice (173). '

Nevertheless, the possibility of being tried twice for the
same act persists. An acquittal of a federal crime does not
bar reprosecution for a state crime althoueh the factual ele-
ments of the erimes are identieal (174). Similarly, a state trial

{166) Pointer v. Texas, 380 U.S. 400 (1965).

{167) llinois v. Allen, 397 U.S. 337 (1970).

(168) U.S. Const. cmend. V. o,
(169) Green v. United States,: 55 U.S. 184, 18788 (1957)

(170} 1d..

(171) Fong Foo v. Unned States, 369 U.S. 141 (1852).

{172) Downum v. United Stotes, 372 U.S. 734 (1963},

{173) Benton v. Maryland, 335 U.5. 784 {1969).

(374) Bartkus v. llinois, 359 U.S. 121 (1959). But acquittal of municipal crime
__rep:geg_uj_ion__!_or‘_g__;tate crime where elements are identical, Waller v.
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for an oftense does not bar a federal prosecution (175). This
retrogressive state of the law las some practieal beneficial
effects for human rights since individuals in the South whe
might be acquitted in the state eourts or given mild sentences
for offenses against eivil rights workers are still subject to
federal prosecution (176).

~ J. — LIMITATIONS ON CRIMINAL STATUTES

There "arc numerous constitutional “limifations on whal
conduct may he made eriminal. “Nop Bill of Attainder or ex
post fact Law shall be passed” (177). "No State shall ... pass
any Bill of Attainder, ex post facto I.aw..” (178). A statute
must be sufficiently explicit to inform those subject to its pro-
visions what conduct on their part will render them liable to
its penalties {179). The Court will reverse a eonviction where
the record reveals no evidence of the defendant’s guilt (180).
(Clonstitutional guarantees previously discussed, such as the
right to free speech, protect certain conduet from ecriminal
sanetions. The Court has alsv fovnd a right of mariial pri-
vaey cmanatine from several specifie eonstifutional gnarantees
‘which prevents a state from malking the use of contraceptives
a ‘eriminal offense (181). The prohibition against the inflie-
tion of “eruel and unusual punishment” (182) pronibits the
enactment of laws punishing the status 01 an individual, e.g.,
drug addiction (183).

K. — PUNISHMENT

The main concerns of the Court have been with the pro-
cesses of apprehension of a suspect and adjudieation of his

(175) Abbate v. United States, 353 US. 187 (1859).

(176) United States v. Guest, 383 U.S, 745 ({1966). Defendants acquitted in
state murder tril were later tried under lfederal law for attempting to discou-
rage negroes from entering the state by the murder of « negro who hod done

s0. . .
{177) US. Const. Al 1, sec. 8, cl. 3. See U.S. v. Brown, supra note 47.
(173) U.S. Const. Art ], sec. 10
(179) See Lanzetia v. New Jersey, 306 U.S. 451 (1939)- invdidcmng o ltcnute

which made it a crime to be @ member of a wgang »,

{180) Gamer v. Louisiang, 368 U.S. 157 (1961).

{181) Griswold v. Connecticut, 381 U.S, 479 (1965).

{182) U.S. Const. amend. VIIL .

{183) Robinson v. California, 370 U.S, 650 (1962), But the Court upheld a
conviction lor being found in a state of intoxication in a public place. Powell

v. Texas, 392 U.S. §14 (1968). .
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guilt. The Court now may begin to concern itsclf with the
treatment of persons convicted of erimes. A district court
has already found that conditions in one state prison where
inmates were subject to violenee and homosexual attacks from
other inmates constituted “eruel and unusual punishment” and
ordered the statc to improve eondifions or close the pri-
son {184). .

The Court is now facing a scrics of ehallenscs by indigents
to inequities resulting from jail or fine sentences e.g., $ 50 fine
or ten days in jail. In the first case this nature, the Court
dealt. with._a sentence for the maximum term provided- by
statute plus a fine permissible under the statute. The Court
held that the indigent could not be made to serve any addi-
tional time for his failure to pay the fine. “We conclude that
when the ageregate imprisonment exceeds the maximum peried .
fixed by the stafute and resulfs divectly from an involuntary
nonpayment of a fine or court eosis we are confronted with an
impermissible  discrimination that vests on  ability +to
pay {185):” " A compaonion ease was remanded to the lower
courts because the stafe had changed the statute which was
being challanged. Four of the nine judges in an opinion eon-
curring in the remand expressed their opinion as to cases where
the jail term served for nonpavment of the fine might be less
than the jail sentence which the eourt could have given ini-
tially for the crime. ”The econstitution prohibits the State from
imposing a fine as a sentence and then automatically eonverting
it into a jail term solelv because the defendant is indigent and
cannot forthwith pay the fine in full® (186).

L. — RIGHTS OF JUVENILES
AND MILITARY PERSONNEL

: At least two categories of persons have been historieally
denicd many of the protections afforded by the Counstitution.
The juvenile eourt syetem was adopted under the theory that
the state would take the role of the parent, and consequently
procedural rizhts would not be available. However, the Court
recently held that the due process clause requires delinquency
adjudications to “measure up to the essentials of due process

..~ 188) Holt v, Sarver, 309 F. Supp. 362 (E.D. Ark 1970).
. -{185) Williums v. lllinols, 299 U.5. 235, 24C-1 (1970).
{186) Morris v. Schoonfield, 339 U.S. 508, 509 (1970).
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and fair treatment™ (187). The precisc nature of the “essen-
tials” is still being litigated.

The rights of military personnel are protected by the
Uniform Code of Military Justice: Congress is empowered
“To make rules for the Government and regulation of the
dand and naval forces.” (188). Whether other constitutional
guarantees are still applicable to military persounel is un-
clear (189), The military courts have acted on the assumption
that .such cuarantees apply but that the factual context of
military life permits many infringements on liberty which
would-pot -be permissible if imposed -on-eivilians (190).

- IT1. — EQUAL PROTECTION OF THE LAWS

- Respeet for the law is based in part on the belief that the

laws are Tair and the society which they preserve is just. The
riots whicvh have occured in the United States in recent years
in New York, New dJersey, Michigan and California indicate
that many pegroes in the Umted States don’t believe in the
fairness of the law or the justice of the soeiety. | The Four-
teenth Amendieni guarantees to all persons the “equal pro--
~teetion of -the-laws.” (191). This prevision has, however, not
been sufficient 1o cope with deeply rooted social prejudice,
and it has been necessary for the federal and state legislatures
to aet . against. racial  discrimination. Several developments
in eliminating racial diserimination have already been noted
in the -sections devoted to voting, freedom of speech and
assemblx-, and fair {rial.

The past twenty vears have seen an abmpt reversal in the
attitude of all branches of government from toleration of racial
diserimination to a resolve to eliminate it. Previously, the
Court had permitted racial separation if the separate facilities
were equal (192). This made each case a factual one of

{187) In Re Genult, 387 U.S. .1 {1967).

{188) U.S. Const. Art. I, sec. B.

{189) Compare Application of Stapley, 246 F. Supp. 316 (D. Utah 1965) with
Kennedy v. Commandant, United States Disciplinary Barracks, 258 F. Supp. 967
{D. Kan 1965).

{190) United States v. Howe, 17 U.S.C.M.A. 185, 37 C.M.R. 429 (1967) uphoiding
the conviction ol an elficer for coarrying a sign in a demonstration which Eaid
« Let's have more than a choice between petty ignoremt fascists in 1968 » and
« End Johnson's fascist aggression in Vietnam. »

{191) US. Const. amend. XIV. )

(192) Plessy v. Fergusan, 163 U.5. 537 (189%). .



668 . REVUE INTERNATIONALE DE DROIT PENAL

presenting masses of physieal, social and psychological data
to prove the facilities were not equal—a task which few were
willing and able to undertake. Beginning din 1954 the Court
found that eclassifications based on raece violated the equal
protection clause. Thus, all that needed to be shown to inva-
lidate the law was that the state separated the races. The
Court has also been increasingly willing to find .state partici-
pation in raecial diserimination rendering it illegal even thoueh
the state involvement mey be minimal and indirect. Finally,
the President and Congress during the last decade have taken
an affirmative role by laws and executive orders directed at
eliminating discrimination. :

A, — EDUCATION

The best” known landmark in the struggle against raeial
segregation is Brown v. Board of Education, {193) which held
that segregation in public education is a denial of equal pro-
tection of the laws. “To separate ... {school chiidrer] from
others of similar age and qualifications solely because of their
race generates a feeling of inferiority as to their status in the
eommunity that may affect their hearts and miinds in a way
unlikely ever to be undone” (194). Siates attempted to
avoid the effects of the Brown decision by elosing. publie
schools and using state or county funds to support directly or
indirectly priva ’telv owned schools which were segregated. The
Court held this unconstitutional: {195). Voluntar_v transfer
plans based on racial factors tending to. perpetuate former
. segregation were invilidated (196). The Attorney (eneral was
cmpowered by legislation to bring suits to integrate schools

{193) 347 U.S. 483 (1934). Brown was based on the equal protection clouse
of the Fourteenth Amendment, but in Boliing v. Sharpe, 347 US. 497 (1954), the
Court held that scheol segregation in the District o Columbia where the Four-
teenth Amendment does not apply was a violation of the due process clause
of the Fifth Amendment Since Brown, the Court has held seg'rec_mﬁon Uncons-
fitutional in nuwmerous other creas, including public beaches end baihhouses
{Mayor of Balitimore v. Dawson, 350 U.S. 877 [1855]), municipal golf courses
{Holmes v.- City of Atlanta, 350 U.S. 879 [19553]), kuses {(Gayle v. Browder,
352 1J.S. 903 {1956]), public parks {New Orleans City Park Development Ass'n.
. v Dehege 358 U.5. 54 [1958)), municipal ouditoriums (Shiro v. Bynum, 375 U.S. 295

8964)). “The repudiation in Brown of the « separale but equal » doctrine led
to the conclusion that race is not a valid basis for classilication in a legislative
enactment. Consequently, laws barring interracial marriages ore unconstitutional
although they penalize both the white and the nonwhite. Loving v. Common-
wedlth of Virginia 388 U.S. 1 (1967).

(194) Brown, supra note 193 at 434.

{195} St. Helena Parish School Board v. Hall, 358 U.S. 515 (1952) Griffin
v. County Schoo! Board of Prince Edward County, 377 U.S. 218 (1964).

(196) Goss v. Board of Education, 373 U.S. 683 (1963).
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whenever private persons were unable to do so (197). Southern
schools have long delayed integration, usiig the language of
the Droien decision—"with all deliberate speced”—as an antho-
rization to stall, but the Court has said “eoniinued operation.of
segregated schools nnder a standard of allowing ‘all deliberate
speed’ for desegregation is no longer constitutionaly permissible.
{198). Some states in the deep South refuse to integrate
~unless ordered by the Court in the local area. This means

that a suit must be brought in each individual distriet in order
to get the school in that distriet segregated. The expenditure
of manpower to obtain this end is erormous and progress has
‘been very slow.--The federal -government has failed to enact
the kind of significant lenlslatlon which it enacted with respect
to voting rights. and the resources of private groups such
as the N.A A CP. Legal Defense Fund, Ine. which bear the
primary brunt of the integration cffort are quite limited.
However, as a result of the Court decisions, integration will
be ordered in every case in the deep South where a suit is
broucht. The executive, so far, has alwayrs been willing to
enforee the court orders to prevent anarchy and disrespeet
for such orders. Thus. although the process is slow and pain-
_ fui, integration wiil ewentual]\ result (1993, It is hoped that
additional resonrces will be devoied to the efforts to obtain
mtecz‘auon in the. sohools.

The state pohcy of segregation in the South has its coun-
terpart in “de facto™ segregation in the North.. Social and
economic diserimination has resulted in negroes living in
-the same areas in Jlarge cities. Children are assiened to the
sehool nearest them. Thus, within the citywide school system,
one school may be predominantly negro while the others are
predominantly white. The problein has not vet heen suceess- |
fully resolved. The underlving job and housing diserimi-
nations which lead to ghettos are heing attacked, but many
lower courts have held that the sehool boards have no affir-
mative duty to realien school districts to achieve better inte-

(197) 42 U.S. C. sec. 2000 c-6.
{198) Alexander v. Holmes County Board ol Education, 336 U.S. 19 (1869).

{193) This assumes that the white ond black population continue to live in
the ‘same neighborhood as they have historically dene in te South. There is
some evidence, "however, that whites are leaving the city in the South, to avoid
integration among other reasons, ond this tendency may result in de facto
school segregcation in the South. The Courts have been attempting to face
the problems this presenis, One type of plon would require- students to take
buses io schools out of their immediate neighbourhood so that em appropriate
racial balance could be achieved. Some varieties of this plan are being argued
before the court as this paper is written. Charlotte Mecklenburg Bocrrd v. Swann,
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gration (200). School boards may take race into account in
order-to relieve racial imbalance (201), however, and the staté
-of Massachusetts requires school districts to prepare a plan to
eliminate racial imbalanee whenever the total number of
nowhite students in a publie school is in excess of fifty percent
of the total puplls (2023.

B. — HOUSING

A state ecourt may not enforce a restrictive covenant on
property which prohibits'sale to negroes (203, At least sixteen
states have fair housing laws requiring nondiserimination in
sale or rental which apply to private housing (204). Cali-
fornia attempted to abrogate its fair housing law by an amen-
dment .to the-.state constitution which prohibited the state
from limiting the power of the individual to sell.to whom he
choses. The Court found that this amendment provided
state authorization of discriminatory practices. The Court
said that the amendment cneouraced housing diserimination
and was, therefore, uneonstitutional as state action aldmg
racial discrimination 205).

All departments and ageneies of the federal government
have been directed by exceutive order to take action to prevent
diserimination in the sale, leasing or rental of any government
owned, operated, or assisted housing (208). In 1968 Congress -
passed a statute (207) which forbids diserimination in the sale
or rental of housing byx anvone exeept by an individual selling
his own personal residence or an individual renting to less
than four families in a dwelling which the owner himself
occupies. In the same vear the Court interpreted a statute
which had been enacted in the nineteenth century 208) shortly
after the Civil War to forbid disecrimination in sales hv pri-

(200) Bell v. School City of Gary, Indiana, 324 F. 24 209 7th Cir. 1953). But
see Booker v. Board of Educction of Plaoinfieid, 45 N.J. 181 (16585).

{201) Addabbo v. Donovan, 22 App. Div. 2d 383 {2d Dept. 1965), afid. 16 N.Y.
2d 813 (19585), cert. den. 382 U.S. 905 (1985).

{202) Mass ‘G. L. ch. 71, sec.- 37D.

€203) Shelley v. Kraemer, 334 U.S. 1 {1948).

{204) Emerson, Haber and Dorsen, Political emd Civil nghts in tbe United
States 1618 {1567).

{205) Reitman v, Mulkey, 387 U.S. 359 {1967). ’

{206) Executive Order No. 11063, 27 Fed. Reg. 11527 (1962)

(207) 42 U.5.C. § 3601.

{208) « All citizens of the United States shall have the same right, in every
Btate and Territory, as is enjoyed by white citizens thereo! to inherit, purchase,
Jease, sell, hold and convey 1eal and personal property.» 42 U.S.C. § 1982,
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vate individuals to others (209). Since then the old Civil
War statute has been applied to rights in a country elub which
was associated with a housing development (210). - Although
the cases interpreting the old Civil Rights statute involved -
large developments, their reasoning indicated that even
private individuals who would be exempted from the 1968
legislation wowld be prohivited frem discriminating in the sale
or property by the earlier statute. The 1968 statuie provides
more effective procedures and extensive remedies, so it is pre-
ferable to the. civil injunetive proceedings under the earlier
- statute. o

" 0. — EMPLOYMENT -

) Thirty-six states have laws which make racial diserimi-
nation in employment illezal (211). Diserimination in fede-
ral employment is prohibited {212) and contracts of private
companies with the government include a clause against diseri-
mination (213). In addition, the National Labor Relations
Act makes it an unfair labor practice for a labor organization
or its agenis to eause or attempt fo cause an employer to
discriminate against an emplovee (214). A labor union which
acts as the statutory representative of a craft has-“at least
as e:xaetmg a duty to protect cqually the - interests of the
members of the eraft as the Constitution imposes upon a
legislature to give equal protection to the mtcrests of those
for whom it legislates (213).

Employment in aetivities or industries affecting commeree
and emploving more than twenty-five persons for at least
twenty weeks each year are covered by Title VII of the Civil
Rights Act of 1964 (216). That Act makes it illegal for an
emplover or labor oreanization to diseriminate against any
individual because of his race, eolor, religion, scx, or national
origin. This includes practices such as advertising for em-
plovment or membership which indicates preference or discri-
mination. Lower courts have interpreted the prohibition

(209) Jones v. Mayer Co., 392 U.S. 409 (1968).
{210) Sullivan v. Little Hunting Park, 396 U.S. 229 (1969).
{211) Emerson, Haber und Dorsen, supra nots 204 at 1512-13.°

- {212) Executive Order No. 11245, 30 Fed. Reg. 12319 (1985).
@13) Id.

~ {214) 20 US.C. sec. 141

T 7 {215) Steel v, Louisville and Nashville R.R, Co., 33 US 192 (1944)

216) 42 U.S.C. sec. 2000,



672 REVUE INTERNATIONALE DE DROIT PENAL

against discrimination in Title VII not only to forbid diseri-
mination in hiring but also to require omp]m'ers in promoting
and filling vacancics to consider their negro employees on the
- basis of seniority with the company and not to utilize past
- discrimination against negrocs in eertain types of jobs as a
hindrance to their future promotions. In other words, negro
employees who had been diseriminated against in the type
of job available to them, arc given ceredit for their past service
with the company in whatever capacity although white em-
ployees might be required to have served in a particular type
of job with the company before being cligible for promeo-
tion (217).

D. — PUBLIC ACCOMMODATIONS

The Fourteenth Amendment forbids diserimirnation in
facilities owned (218} or opcrated (219) by the state or any
suhdivision thereof. Thirty-seven states have enaeted civil
rights statutes providing eriminal, eivil and/or administrative
remedies for persons subjected to diseriminatorv treatment in .
the use of publiec accommodations (220) (facilities open to the
public whether owned by the state or by private individuals).
The most thorough coverage of this arven is Title IT of the
Civil Richts Aet of 1964 which provides that “All persons
shall be entitled to the full and equal enjovment of the goods,
services, facilities, privileges, advantages, accommodations, as

_ defined in this section, without diserimination or segregation

on the ground of race, color, religion or national origin (221).”
“‘This statute applies fo all public accommodations affecting
commeree with an exemption for “private clubs™  But the
eourts have strietly eonstrued this exception. - For example,
~an effort by the proprictor to make an amusement area a
“private club” by establishing membership ecards and dues to
gain entrance to the area was struck down by the Court as a
ruse or device to avoid the statute (222).

{217) Quarles v. Philip Morsis, Inc., 279 F. Supp. 505 {ED. Vo 1968).

(218) Burton v, Wilmington Parking Authority, 365 U.S. 715 {1951).

(219) See Evans v. Newlton, 382 U.S. 296 {1966). See also not 180.

{220) Emerson, Haober and Dorsen, supra note 204 at 1679-80.

@20 U.S.C. sec. 2000a. Upheld s constitutional. Heant of Atlanta
ﬁ!cge]zglfc v. United States, 379 U.S. 241 {1964). EKaizenbach v. McClung, 373

(1964).

{222) Daniel v. Poul, 395 US, 298 (1968). The sxme cuse ﬂlustrcﬂes the

scope ol the limilation to « places atlecting commerce. s The only ties which

the recrectional farility had to intersiate commerce were that it was open to
fnterstate travelers, that the ingredients of the hot dogs, rolls and soft drinks
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SUMMARY AND CONCLUSION

‘In the past two decades there have been many develop-
nents strengtiicning human rights in the United States. The
right to vote has been extended by the abolition of the poll
tax and by law protecting the vights of the negrocs. Restrie-
tions on speech and movement have been sharply limited. The
rights of the citizen have been secured more firmly by the appli-
cation to the states of the constitutional guarantees against im-
- proper federal governmental action. The most significant deve-

 Yopment ini this areéa has heen the formulation of a set of -rules
for poliee conduct subsequent to arrest. It is only within the
past two decades that the United States has faced up to the
" problems of raeial diserimination and begun to do something
- to combat them.

_ This paper has discussed developments in human rights.
It has not looked carefully .at those areas of fear, prejudice,
and arbitrary action where progress has not been made. Afuch -
has been done. but much remains. Yet the accomplishments
of the past offer hope for steady advancement in the future

served at the refreshment stond came from other stales, that the juke box was
mads out of state, cnt that its paddleboais were leassd from ax out-obsigte
company. Amost every place open to the public would have that much of @
relationship to interstate commerce,





