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The Ward, Kershaw & Minton
Env1ronmental Symposnum' ,

"The Future of Envzronmental Lzabzln{y"

by Karin M. Krchnak |

h Lu}ié}iéon speaker, J&he'ishida; Secretary,
Maryland Department of the Environment

New sparks were added to the current debate over the future of
environmental protecuon at the ninth annual Ward, Kershaw and

~ Minton Environmental Symposium. Hosted by the University of

Maryland Environmental Law Program and the Maryland Journal of
Contemporary Legal Issues, the Symposium drew a large audience

on April 12th to hear prominent legal practitioners, academics, and

policymakers discuss competmg visions conceming the future of

: env1ronmenta1 hablhty

Bruce Dlamond of Swidler & Berhn started off the first panel on
"Superfund Liability: What Went Wrong, What Went Right" by

‘asking: " Is the liability scheme “un-American” oris the polluter-pays. .

principles the epitome of fairness?" He aptly pointed out that there

) 1s no hlstoncal underpinning in most discussions of environmental

Recyclable Paper “cont. on page 7
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Chmc thlgates, Comments Counsels
| and (Almost) Leglslates

by Professor Rena Stemzor, Dlrector, Env1ronmenta1 Law Chmc '- H

Maryland’s premier. publlc mterest environmen-

tal law firm has expanded its activities into virtually
every arena-for legal adyocacy: - from Maryland -
© courts heanng lead paint cases and federal courts
conmdenng EPA'’s national mlemakmg policies, to -
-the offices of county governments worried about the

~ implications of environmental liability, to the halls of
- the Maryland General Assembly. where sweeping -
- changesin. ex1st1ng environmental laws are debated.
. The dxversity of the Chmc s work load s perhaps best -

The Smtth Fam

Mark and Tama Smlth the parents of Tamalra,

9, Tanara, 3, and Marquise, 8 months. The Smiths -

_have brought suitto compel their landlord to clean up

- hazardouslead paint condmonsmthelrEastBaIUmore :
. 'row house and have courageously overcome a series -
~ of extremely unusual and disturbing -incidents, in-
cluding the decision of the trial judge to report them
- tothe Depamnent of Social Services for child neglect -
‘because they cannot afford to move from their home'

and are therefore, “endangenng” their children.
. (Within 24 hours of making this report, the judge was
compelled by a Clinic motion to recuse himself from
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,thc case. ) This plece of contentlous hugatxon, Wthh
the Clinic is handlmg in conjunction with the Public

Justice Center’s Tenant Advocacy Project may re-

~ quire appeals through the. Maryland courts because it

involves the establishment of extremely important.
precedents for the future: remediation of hazardous
lead paint condmons throughout the state

Barbara Cook SohcltorforHowardCounty, and

“her fellow- officials, who are grappling with a pro-

posal that the. County lease the Tlpton Army Airfield
for use as a commercial airport for small planes,.

_potentxally acceptmg respons1brhty forenvironmen-
tal conditions at-this federally-owned facxhty The =

Clinic has helped Cook-and the County Executive,

" Charles: Bcker to understand the many facets of this

complex transactmn, one of the first ofits kmd in the o

¥ country

Cathy Hmds, executlve dlrector for the Mili-

. taryToxtcsPrOJect anatxonwrdenetworkofcimens
- -who live and work around military bases and are

concemed about the effects of mumuons and other
pollution on theirhealth and environment. The Clinic

~ is gearingupto challenge an EPA rule govemmg the
' vdlsposal of military munitions that will be promul-

gated in December 1996, under a court-ordered
schedule obtalned by the C11mc in prev1ous litigation.

Bonme Blck and Alex Wmter, two resndents of -

‘ Bryan S Road, Maryland who are concemed about

theeffect of the nearby proposed Chapman s Landlng
development on some Of the state’s most beautiful
and fragile wetlands and assomated ecosystems. The

Clinic helped these clients understand the operation

of Maryland law governing the. issuance of state -
permits to undertake development ina non-tldal wet-

‘land

vB_rran_ Frosh,rcha'ir'man of the Environmental
Subcommittee of the Senate Economic and Envi-

* ronmertal Affairs Commlttee., Frosh represents

District 16in Montgomery County. In his capacity as

Subcommlttee Chaxr, heis responsrble forthe consid-

B .‘Cont. on page 23



Trade and the Envnronment A New Approach to
Pollcymakmg

byD J. Caldwell*

"Man Controllmg Trade" by Mzchael Lantz, located outs:de the F ederal Trade Commzsszon
headquarters in Washmgton, DC

“The scope and breadth of the linkag’es between

trade and the environment continue to expand. Most

readers of Environmental Law at Maryland will recall
a rather rancorous public debate on the relationship

between trade and the environment during the nego-

tiations of the North American Free Trade Agreement
(NAFTA) and the 1994 Uruguay Round Agreements
- establishing the World Trade Organization (WTO)as

~ the successor to the General Agreement on Tariffs
“and Trade (GATT). In the wake of NAFTA and the

creation of the WTO, attention has shifted from the

domestic approval of these trade agreements to the
effects of their implementation on international
: .busmess growth and environmental protection.

In tlus new era of prohferatmg liberalized trading
regimes, recent field reports from their respective

“dispute setdemen; battlegrounds suggest thatthe trade

and environment nexus is as pervasive and as en-

twined as ever in international and domestic affairs.

For example, in the very first dlspute convened under

‘the’ auspices ‘of the new WTO Dispute Settlement

Understanding (DSU), an Appellate Body Report has
- recently upheld an adverse ruling to the United States
-~ that concluded the reformulated gasolme prov1sxons

' EnVironmemal Law,3 »

of tlie Clean Air Act discriminate against foreign
refiners in contravention of WTO rules. The Execu-
tive Branch is currently soliciting public commenton
measures it may implement to bring United Stateslaw

into compliance with the dispute settlement panel’s

report. Additionally, the WTO has recently announced
that a dispute settlement panel has been established to
hear the United States challenge to the European
Union’s (EU) import ban on meat produced from
animals treated with growth hormones. Similarly, the

United States has slowed its implementation of
NAFTA commitments regarding the Mexican truck-
ing industry in part because of concems raised about

road safety and _potentially excessive exhaust emis-

sions.

" In recognition‘c)f the “real-world” effects these and
other controversies have on efforts to simultaneously
liberalize trade and i increase environmental protec-
tion, the Community Nutrition Institute’s (CNI) Joint
Policy Dialogue on Trade and the Environment rep-
resents a unique experiment in private sector consen-
sus-building between the representatives of the busi-
ness community and environmental organizations. ’
The Dialogue project owes its existerice to the vision



" of Rod Leonard, executlve dlrector of the non- proﬁt
- CNI, and the support of The Pew Charitable Trusts

~‘and the Charles Stewart Mott Foundation. Mr. Leo- -
_ nard foresaw an opportumty to- provxde a forum in
wh1ch representatives of major stakeholders in the

g . trade and. environment debate could méet on equal
“footing i in a series of ‘meetings to-discuss the most

unportantlssuesofthetradeandenvrromnentdynarmc -

" The results of these private sector discussions, with

- theirattendant areas of agréement.and dlsagreement '

' provide an atypwal vetucle for advocatmg sound

.. long term policy options to.government officials and *

- contrasts significantly with the adversarial model the
- environmental and business constituencies tradrnon~ -
- ally follow in pubhc pohcy debates :

* David Wirth of Washington and Lee University School

- of Law. Proféssor Wirth brings to the project an

o unpressxvebackgroundandreputanonreﬂectmgyears
- of experience and expertise in the field of intérna-
L nonalenvrronmentallaw My roleasdeputy- director:
- ofthe project is to assist Professor Wirthin managing. .

_the dialogue and to provrde legal analysrs in the

- drafting of background materials that serve as the

basis for discussion at meenngs Phlllp Harter, a

- thedialogue meetmgs Deborah Slefertspecmhzes in
- altemnative dispute resolution and assists PhrllpHarter

© . and CN'I in facﬂttanng the d1scuss1ons :

In general members of the dlalogue group are

‘ rnonvated to take part in the discussions by a collec-

- tive dlssansfacnon with the status quo as character- -
- ized by the ongomg potentlal for conflict between the -
. trade and environment sectors and the lack of consen- -

 suswithinthe United States govemment onthe means
to resolve. these issues The. business community
participants, consrstmg pnmanly of United States-
‘based multinational corporations, are’ ‘interested in

. certainty of mtemanonal rules to protect their strate-
gic investments. For example, former manufacturers ,
- ofozone depleting chemicals that have subsequently -

- ‘invested heavily in substitutes because -of United
- States phase-out commmnents iri the Monitreal Proto-
. col on:Substances that- Deplete the Ozone Layer are
- -understandably interested in ensuring those commit-

- . ments are maintainied.' Environmental organizations
- Tare broadly concerned w1th achtevmg the highest-
-~ levelsof protection for the: envrronment, including

' vaccess to trade measures as enforcement mecha-

'Environmental. Law ,4 .

. msms. w1thout the threat of those pohmes bemg ‘
. undenmned by the prenoganves of the WTO.

“To date the CNI dlalogue pl'O]eCt has hosted four
meenngs between business and environmental repre-
sentatives. ‘Members of ‘the. dlalogue group select a-

tightly focused sub-issue of the overall trade and

envnonment dtalectrc $0.as to maxumze d1scuss1on

time and the potennal for producuve results, Prior to
- ¢ach meetmg, CNI prepares a thorough background
-paper on the selected subject that seeks to prov:de a
‘common basis for dlSCllSSlOll by 1dent1fymg sources

of tension between the two communities, The poten-

- tial means of resolving thee conflict also are presented ,

- inthe paper(s) to guide participants towards practical
~ solutions. At thi§ Juncture, the specific subjects have

- The CNI dtalogue prdject is dlrected by Professor _

included: multilateral env1ronmental agreements
(MEAs) and their relation to the WTO; the use of
unilateral trade measures to protect the mternatlonal—

-~ environment; and the role of pubItc parncxpatlon in |

the mtematronal trade system

The group s drscussxons have been hvely, well -
developed, and hlghly technical. For example, onthe

“subjectof the use of trade measures inMEAs and their

h relauonshxp to the WTO parucipants have identified -
Washmgton attorney and expert in mediating dlspute ;

- resolution negotiations between environment and -
: mdustry representatives, is the neutral facilitator of

trade measures taken against non- parties to the MEA
that are parties to.the WTO as a mgmﬁCant source of -

conflict between the respective MEA and WTO i inter-

national regimes. Proposed-resolutions include the

. adoptionof an approach in Wthh spemﬁc MEAs that -
3 satisfy certain criteria are grarited a “safe harbor” to

protect them from anon-party WTO challenge. Simi-
‘larly, in analyzing the role of unilateral trade mea-

sures to protect the international environment, the
background materials and subsequent discussion

‘demonstrate that umlateral measures are not utilized

as haphazardly or.as frequently as many of their

;detractors claim. Parucxpants discussed the possibil- -
A ity of prov:dmg a grace period to allow for the use of

unilateral measures that are traditlonally dlsfavored"

.by the WTO

The current relanonsmp between the trade and
environment sectors is mherently unstable and po-

: tennally dlsruptwe to the goals of both communities. -

The list of present disputes between trading partners

 thathave abasis in envrronmental policy and the lack
- of acoherent strat¢gy on these issues emanating from

the United- States government are evidence of an
ongoing conflict. The CNI hosted Joint Policy Dia-

logue on Trade and the Envrronment provides a
~unique forum in which environmental and business

cont. onpage 6



. ISO TONING RESHAPING
 ENVIRONMENTAL IR
MANAGEMENT PRACTICESIN
CORPORATE AMERICA ‘

by She'k Jam*
About three years ago, in re-

sponse to a call by industry, gov- |

emment, and public interest groups
to adopt a uniform international
. standard for corporate environ-

mental management practices,

representatives from the United

States and approximately 30 other

~ members of the International Stan-

dards Organization (ISO) began |.

negotiations on a globally appli-.
cable, voluntary Environmental
Management System (EMS) stan-
dard. The product of those nego-
tiations, known as “ISO 14001,”
now has been officially adopted by

~ the American National Standards
" Institute (ANSI) as the United

~States’ national environmental
management standard and is ex-
pected to be adopted by all other

Tke ba.s‘ic components of an
envxronmemal management i
sy ; ‘em under ISO ‘

L dentzﬁcatton of the szgmﬁcant_';
envzronmental aspects of corpo-'

rate Operatlon, o

1= Setang targets andob]ecnvesfor‘
«self improvement

_ :-‘Ti‘iEstablzshmg proeedures and’
plans to meet the targets_and ob-’ v »’ ‘

ISO member nations by Septem-~ e

ber, 1996

In contrast to traditional Amen'-

can “command and control” envi-

ronmental regulatlons ISO 14001
establishes voluntary management
principles rather than end-of-pipe
pollution levels or specific stan-
dards for environmental perfor-

mance. The premise of ISO 14001 -
is that if a company conducts its

operations in an environmentally

responsible manner, those opera- -

tions need not be regulated as
~ closely to achleve acceptable re-
sults.

Moreover, companies are given

-~ agreatdeal of flexibility in design-
- -ing an ISO 14001 management

system which best suits the charac-

‘teristics of their business. When -
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nal and ‘external commumganon
of envzronmental

A »wrztten enwronmental po Vzcy
vstatement, S

its- environmental management

have the option of self-certifying
their compliance with ISO 14001,
though self-certification may not
have the same credibility as third-

party certification and may not be -
-recognized in all European nations.

Industry is already gearing up
for certification under ISO 14001

“as soon as the standard become

final, with an eye towards use of
third-party certifiers. International
companies such as Toyota, Phillips

Electronics, BFGoodrich, Canon,

and Samsung have all announced
their intentions to establish certi-
fiable ISO 14001 environmental
management systems. The rea-

| sons cited by these and other :

companies, both domestic and

“international, in opting to- seek

certificationunderISO 14001 are

as diverse as the companies
themselves, although most ulti-
mately relate to bottom-line prof- -
itability and efﬁciency.

-Same ‘qf the regularly cited ben- |

| q‘itsoflSO 14001‘certiﬁcatzon in-- '

' —Establzshmg metho"ffer znt -.f

‘systemis inplace, acompany may. | e
- seek “certification” by anapproved |-
. auditor. Alternatively, companies




No company should decide to
implement ISO 14001 without first
‘carefully considering all of the
implications forthe company. The
actual benefits and costs of ISO
14001 will vary dependmg on the
products manufactured by the
- company, the specific markets for
those products, the current status
of envrronmental management
- programs at the company, the
company'’s current level of envi-
ronmental compliance, and the size

~of the company, among other ,

thmgs

The major disadvantages asso-

ciated with implementing ISO
14001 are the financial costs (at:

least for those companies that do

not have existing environmental .

management programs or are not

ISO 9001 certified), the risk of .

being held to a higher standard of
- carein future negligence suits, and
the potential that an EMS will cre-
ate a record of sensitive material

that may be used against the com- .
. pany by government regulators or -

private plaintiffs. -

Organizations contemplating
implemention of ISO 14001 should
be especially sensitive to the po-
tential for becoming exposed to
new governmental enforcement
actions or third party plaintiff suits
due to sensitive information being
- disclosed during the relatively open
- ISO 14001 implementation pro-

cess. Prudent organizations will

- conduct a preliminary legal com-
pliance audit for the purpose of
determining potential legal expo-

sures caused by any future imple-
mentation of ISO 14001 prior to
making any implementation deci--

sions, since such an audit may be
covered by the attorney-client
privilege or the attorney’ work

product doctrine. If such a legal

analysis reveals multiple instances
of non-compliance, the company

Environmental Law 6

might decide that ISO 14001 certrﬁcauon should be deferred, whrle
maximizing its legal protections. Alternatively, a prelrrmnary legal
audit might suggest the most appropriate ways to conduct all or a
portion of the unplementatlon process

*Abht-ShékJam isthe author ofseveral publzcanons onlS0 14001 ,including
the “Corporate Guide to Implementing ISO 14001,” now available through
the Bar Association of D.C. for the cost of $15 by calling Marilyn Lewis at
(202) 879-3939. Mr. Jain is an associate of the Washington office of Jones,
Day, Reavis & Pogue and an alumnus of the University of Maryland School
of Law.

cont. ﬁom page 4 .
Trade and the Envrronment
A New Approach to Pollcym'aking_

reoresentatives interact face to face on arelatively level pIaying field.

The continuous nature of the discussions provides an opportunity to
identify areas of agreement and disagreement, clarify and define the -

 relationship between the two disciplines, and potentially produce a
firm consensus posmon reflecting practical solutions that ensure
avoidance of further conflict. The end result may reflect impressive

progress in both the substantive and the procedural areas of public
policy development to the long-term benefit of all concerned parties.

~ *D. Jake Caldwell is Deputy-Director of the Trade, Healthand Environment

Program at the Community Nutrition Institute in Washington, D.C., and a
1995 graduate of the Umverszty of Maryland School of Law.




cont. from page 1

"The Future of
r:_Env1ronmenta1 L1ab111ty

law, resulungmpohcymakers making dec1s1ons about

the Superfund statute that are not informed by the -

lessons ofhlstory In giving the audience a sense of

" where Superfund came from, Mr. Diamond high-

Tighted just how powerful a tool it is in generating

» focusing on the sound-bite wars over hablhty versus
~ polluter-pays will accomplish little; instead, Mr. Dia-

- mond argued for takmg di minimis parties out of the
system, theneby gomg after the real problem--transac- :

thl'l COStS

Kathenne Prbbst Senior Fellow at Resources fOr’v :
- the Future, continued the close: mspectron of the -
- Superfund liability scheme by turning the debate to
“theissues of: "Who pays and forwhat?" In comment--
ing on the benefits of the Superfund s¢heme in. terms -
of incentives and deterrence, Ms. Probst agreed with

" Mr. Diamond’s emphasis on -cleanup. The money
- must come from somewhere and a govemment-led

) cleanupwﬂlnotbefaster better,or cheaperaccording

toMs. Probst. Ms. Probstpresented herorganization’s

- estimates of the costs to the- superfund trust fund of

- different liability schemes The conclusion from

- these figures is that the fundrng gap is the major
~ obstacle to reauthorization, which brings one back to
the issue of who ultlmately pays. Ms. Probst also-
concluded that it is a mistake not to consider the $9
billion from general revenues being spent by the -
govemment and not the private sector, on env1ron- :

. ; 'mental ‘management for federal facrlrues when dxs-
e }cussmg the future of hablhty .

In contmumg the debate on the' falmess of the

o Superfund scheme, Eugene Martin-Leff, N.Y. State

 Assistant Attorney General, argued that high trans-

~ action - costs do not justify radical changes in the
. llablhty scherne. Although the origin of CERCLA's -

- principle of joint and several liability is- rooted in the
cdmmonlaw, Mr. Martin-Leffobserved that CERCLA ,.

cases differ from traditional common law cases,

_thereby leadmg him to conclude that'the Symposmm ‘

* should address "What Went Right and What Went

- 'Wrong in the American System of Tort Liability and -
“. - its Statutory Analogs."" In seeking equitable alloca-
- tion of costs, however, Mr Martm-Leff argued that

L Enyi‘ronmentalv«Law 7.

' the plamtlffs should not be the ones to suffer Repeal -

of retroactive liability, a subject of debate in Con-

" . gress, would have anenormously disruptiveeffecton |

States. Instead, Mr. Martin-Leff recommended pos-- '
sible solutions to achieve a balance between falmess h

" and cost; including: (1) streamlining allocation pro- _
ceedings by creating a simplified scheme for rating .

‘toxicity of waste; (2) limiting municipalities” shares

to a maximum of 10 percent of site costs; and (3)

’ clarifying the allocation of orphan shares.

money for cleanup. He. described how the late 1980s
. “sawthe. emergence of the enforcement first strategy, _
o jresultmg ina’ "11ab1hty tsunami.” In answering his
- opening quesuon Mr. Dlamond pointed out ‘that -

Rena Stemzor, Assoctate Professor atthe Umver-

ity of Maryland School of Law, addressed the audi- .
-encenextina JomtpresentattonwuhDr LmdaGreer, ‘
-Senior Scientist at the Natural Resources Defense
‘Council. Describing the Superfund program-as the -
 ultimate market-based incentive, Professor Steinzor -
' emphasned that retalmngthe currenthablhty schemet

+is critical to the program’s-success. According to

Professor Stetnzor, the current crisis 1s the productof - ‘

five mtstakes made by everyone involved: in :
Superfund.(l)settmgunrea.hsucexpectatmnsmtenns S

of the time frame to clean up the toxic waste problem;

~ (2) developing too ‘broad a program with no mecha-
‘nism to protect small entities; (3) lettmg the private

“sector develop the allocatton process; (4)notinsulat-- -

- ing the’program from-destabilizing forces; and, (5) -
~ failing to accurately take into account the situation =
insurance. companies. faced 10 years ago. Desplte, :

“these mistakes, Professor Steinzor observed that

changing course would have a ‘destabilizing effect,
potentra]ly resultmg in the repeal of future liability.
Instead, a blueprint for effective reform should in- =
clude, among other features, an allocatton scheme nun -
by neutral third parties and a pay-as-you-go system ,

In bnngmg to the panel dxscussmn a scientist’ s
point of view, Linda Greer pmpomted an often

overlooked reason for the Superfund program’s

problems--techmcal challenges, “including the fact

that remedial investigations take substantial time and
- money. Poor records ‘on contaminated sites only
. serve to’ compound the problem for scientists. In"
- addition, serious delays in remedial 1nvest1gat10ns.’ .
.occur for a range of reasons, some man-made (e.g.,

changes in the fund lead status) and others that are

natural (e.g., ﬂoods) By standardlzmg cleanup de-

cxs1on-mak1ng and constructlvely engaging commu-
nity involvement early in the process, Dr. Greer
believessome problems couldbe alleviated. Dr. Greer
concluded her presentation by explarmng how liabil- - -

ity stimulates technological advance and thus cost-

effectlve cleanup solutlons



The second panel involved a heated debate over
“Liability for Environmental Crimes" between gov-
- ernmentattomeys, pnvate practitioners, and academ-
ics. Kevin Gaynor, formerly assistant section chief of
~ the Department of Justice’s Environmental Enforce-
“ment Section and currently in private practice with

Vinson & Elkins, began by pointing out that the sheer
complexlty of the regulatory framework for enyiron
mental protection results in no one being able to bein

1Ty OF MARZLA
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~ Panelist, Jane Barrett Asst U S. Attorney

is so special about c,ompaniés and people who violate.

_environmental laws that they should be treated differ- -

ently from those who commit any other type of
business crime or violation?"
Barrett, a corporate representatlve responsible foran
environmental crime is no different than the bank

pnesxdent who embezzles funds or the securities bro-

~ker who does insider tradmg deals. Arguing against

a third category of cnmes -- Green Collar crimes -
- Ms Barrett maintained that
1 criminal prosecution ‘is the
| biggest deterrent and biggest
8 | stick to prevent conduct that -
| cancause significant harm to
“all of us. In contrast to Mr.
Gaynor’s comments, Ms.
- Barrett emphasized the in-
‘crease in administrative en- -
forcement, with criminal
- cases playing a minimal role -
_in‘énforcement. In addition,
“her review of case law and
~ statutory language showed
that the standard for most en--
vironmental crimes is proof -
i of knowing conduct.
_Since the average citizen
| -knows not to dump pollutants
- or raw sewage into a stream,

compliance 100%_df.the"ﬁm'e. Although EPA began
to focus in the late 1980s and early 1990s on mecha-
-nisms other than enforcement such as audits and
supplemental -environmental projects (SEPS), Mr.

Gaynor argued that the opposite has been the case

with respect to criminal cnforcement, as reflected in
the four-fold increase since 1990in criminal referrals
~ from EPA to the Department of Justice. Inexamining

the application of a general intent versus specific

intent standard to criminal cases, Mr. Gaynor ques-

tioned whether we want to put a personin prison if we
~ have not even proven that the individual knew his or

“her conduct violated the law. ‘Arguing against the
“lynch mob" mentallty, ‘Mr.. Gaynor suggested a
tiered approach of first determining whether there
was culpable conduct. Only if the answer is yes,
should the prosecutor determine whether, based on
the harm to the environment, the case should be
prosecuted criminally. Raxsmg the standard for

7 - criminal 11ab111ty will mean reduce uncextamty inthe

negulatcd commumty

- Jane Barrett, Ass1stant U.S. Attorney, couhtered
- Mr. Gaynor s points by raising the questlon "What
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| this should not come-as a sur--
prise to coxporauons : |

Paul Kamenar, EXCCUUVC Legal Director of the

~ 'Washington Legal Foundatlon, agreed with Mr.
- Gaynor's comments, pointing out ““a dangerous trénd
overthe yearsto over-criminalize conduct” thatwould

bebetterhandled with civil oradministrative enforce-

- ment. Mr. Kamenardescribedthe case of John Poszgai, -

a wetland violator who received 27 months in prison
for putting topsoil and clean fill in an old dump site
that he had cleaned up. In describing Bill Ellen as an
environmentalist, Mr. Kamenar questioned the
criminal prosecution of Mr. Ellen for attempting to
build a duck pond on some wetlands. Listing these

and other cases, some that were handled criminally

and others that were handled civilly, Mr, Kamenar
concluded there is no rhyme or reason for the
distinctions being drawn by the government. Main-
taining that cases are beihg,'ptosecuted under one-
size-fits-all type guidelines that send people to prison
who.do not belong there, Mr. Kamenar encouraged
reform of the federal sentencing guidelines.

- The remainder of the session consisted of rebuttal

time for each of the panelists. Mr. Gaynor started off

“According to Ms,



by challengmng Barrett sasser-
- tion that regulatory crimes are gov-
erned by the general .intent:stan-

* dard. Ms. Barrett responded that
_legxslauve history shows that Con-'
gress did address this issue and
chose toinserta knowing standard
‘in the environmental laws. More- -

- over, the “beyond a reasonable
-doubt” standard offers a safety net
forprosecuting casesin grayareas.

 Calling Mr. Kamenar "one of the:
‘worst offenders" of sound-bite ar-
guments, Ms. Barrett pointed out

that criminal charges were brought
- against Mr Poszgai- only after he

violated a court. order -and- was
~caught on videotape doing so. Ms.

Barrettalsoobserved thatMr. Ellen’

ignored three cease and desist or;
- ders and refused govemment re-

© quests to stop excavating wetlands )
* . before criminal ‘prosecution was,

: brought Mr. Gaynor jumped in, -
calling into question the facts of

the Ellen case, noting that one gov-
ernment regulator told Mr. Ellen

- hecould fill while another said that -
- he could not. Ms. Barrett and Mr..
~.-Gaynor concluded the panel ses-

. 'sion by questioning each other’s
' mterpretauon of the facts, v '

'I‘he thll‘d panel “Brownﬁelds
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Panelzst Evans Paull

- Redevelopment,” _
* the afternoon with a presentauonf
by Thomas Voltagglo, Director of -
the Hazardous WasteManagement E
’ ,DlvrsronofEPA Brownfields,one

of the Agency’s top pnontles, are

RSITY or

A[l‘,tnlh‘

Clarifying Llabrhty to. Encourage
commenced in

abandoned, idled or under-used

industrial or commercial sites
‘where expansion or redevelopment
is complicated by real or perceived -
“environmental contamination, Mr. -
- Voltaggio described EPA’s 1995 -

four-prong Action Agenda. for

‘Brownfields designed to empower

states, communities and other
 stakeholders in economic redevel-
.opment to work together to pre—

‘vent, assess, safely cleanup, and _
: sustamably reuse brownfields.
First, EPA glves states and local
;commumnes grants 1o estabhsh

innovative pilot programs to deal

with brownfields. Inaddition, EPA\
has archived sites that require no-

further action under. CERCLA.

EPA has addressed liability issues,.
the second action item, by. prepar- -

ing guldance documents, the first

of which focused on prospective
purchaser liability, to simplify the .
- redevelopment of brownfields.
" Public-private partnershrps and
outreach are the third prong, while -

work force development, includ- -
ing training on how to do assess- -
ments,lsthefourthandﬁnalprong’ o
Inclosing, Mr. Voltaggio predicted . -
that Brownﬁel_ds is goingtobe the:

- savior of the Superfund program. -

-~ Evans Paull, Project Directorof -
@ the Brownfields Initiative for Bal- -

 timore City, observed that the re-
' development ofurban brownfields

not only will revitalize the inner
city but will prevent suburban - .
sprawl

the Brownfields obstacles. How- -

- “ever, only4% of the industrial sites -~

lack some kind of infrastructure, a_
problem which plagues the sub--

“urbs. Further, only 5% of the in- .
dustrial parcels have been'rated as -
: bemg in unmarketable locations.
Mr. PaullpomtedoutthatSOOacres' i
oftmpalred mdustnalpropertlesm EEE
the empowermentzone, acategory
--under which Baltimore City falls
* making it eligble for federal ben-
efits in exchange for cleanup of .
- industrial areas, have an upside
‘potential of employlng about 1900
“new people and generating about‘ )

$2.3 millionincity real estate taxes.

‘In order for this to be realized, -
however, Mr. ‘Paull urged that e
v cleanupmustbevoluntary and that P
there mustbe clearandpredlctable,f o
icleanup standards ‘

" The 'scope of the Brownﬁelds
problem is evident from the Gen- v
eral Accounting Office’s estimate. -

- 0f 450,000 contaminated sites in . -
“the U.S. requmng $650 billion to
,cleanup, according to Michael

Powell of Gordon, Feinblatt,

v 'Rothman Hoffberger&Hollander
‘Brownﬁelds is the

liability is the “stick™ in coping -

“with this enormous problem. Mr..
» Powell presented some of the is- -
" sues that the Maryland State Leg- -~

islature will face next year, asitdid -

‘thrs year when it consrdered,

, -Approximately 50% of
. land mBaltunone City is environ- - -

" mentally impaired and subject to

M}\R YLANE

“carrot" and -



‘Brownfields legislation. The first issue is certainty in
terms of "re-openers.” For example, what if some-
thing was missed that is an eminent threat to health?

What if there is more pollution there than anyone
~ thought? Tomaintain the carrot effectof brownfields,
Mr. Powell argued for extremely broad relief. To cope
with the issues of speed and cost, Mr. Powell argued

for deadlines and caps on the recoupment of oversight
- costs. The third element of the Brownfields programis

the need forclear standards Admitting his self-interest
inhaving represented the Maryland Banker’s Associa-
tion, Mr. Powell nevertheless argued that - in the real
world banks should get special treatment because they
will not give much-needed loans without lenderliabil-

ity relief. Success of the brownfields program, which

has the potent1a1 for large payoffs, also-depends on
ﬁnancml mcentlves and commumty involvement..

Bnan Frosh, Chalrman of the Environment Sub-
committee of the Maryland Senate Economic and
Environmental A ffairs Committee, concluded the panel
- session by discussing this year's failure of the

~ Brownfields bill in the Maryland State Legislature.

Despite the substantial common ground in the
legaislation's House and Senate versions, specifically
on the issues of certainty and speed, two major differ-
ences centered oncleanup standards and liability relief.
Particularly troubling for Senator Frosh was the House

version's requirement that the Maryland Department

‘of the Environment (MDE) consider the cost-effec-

tiveness and technical practicability of the cleanup u

standard. In addition, Senator Frosh‘questioned the

House bill's provision fora series of letters to be sent -

to program participants. The requirement that MDE

 absolve parties of environmental liability before cleanup
is complete could mean that work at the site would
never get finished. Senator Frosh was optimistic that
some form of a Brownfields bill will be signed intolaw
in the next legislative session or soon thereafter

'I'he Honorable Janelelnda Secretaryofthe Mary-
land Department of the Environment, gave a luncheon
address -between the second and third panels. The
Secretary discussed two issues: (1) how the national
debate over environmental protection versus develop-
‘ment affects the states; and (2) how Maryland has
‘addressed liability issues. In particular, Secretary
Nishida stressed the importance of Maryland, and
states in general, being able to determine whether
© certain issues require stricter regulation than federal
standards, pointing out that one size does not fit all in

‘regulation. Examples of areas in which Maryland has -
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attempted to address liability issues in this past
legislative session include lead paint,
brownfields, and environmental audits. Interms
of liability, Ms. N: 1sh1da concluded by pointing
out that the challenge will be to strike a balance
between the encouragement of economic de-

velopment and protection of the environment. -

 *Karin Krchnak, 41993 graduate.bfihe University

of Maryland School of Law, is an environmental

" attorney- with Science Applications International

Corporation in McLean, Virginia.




TRADE AND ENVIRONMENT GROWIN G UP TOGETHER

by Jane Earley* :

Inthe early nmetles, a new constellatlon of 1ssues

 created by the potential conflict of international trade

~and environmental dxscxplmes burst onto the mtema-
 tional legal scene. Americans discovered, on the

“heels of Ieammg that thousands of dolphins were -

dying in the tuna fishery, that the way their Congress
had resolved to end this problem was mconsnstent‘
with multilateral trade rules. They also learned that,
under the rationale of thts dispute: settlement panel
report (United States - Restrictions on Imports -of
* Tuna, Report of the . = .
" Panel, -3 September -

groups, mulnnatxonal corporatlons, and standardlz- |
ing ‘bodies. They also include every mumapal gov-

‘emment that operates a re(:ychng program,’ andevery )
citizen concerned about the effects of the. interna- :
tional trading system on: natlonal regulatlons and the '_ o

world 'S envu'onment

ItlS 100 s00N t0 comprehensxvelyevaluatethe work~ S
of the CTE to date, but some trends are emergingin
thé international legal dlsmphnes govemning potentlal o
' ‘conﬂtcts between the trade world and the environ-

" mental ‘one. The CTE

'. 1991),manyofthetrade’]'
provisions of interna- .
~ tional environmental
~ agreements could con- |
- flict with-multilateral - .
~ - and bmding tradedlsm- o
~p11nes ) '

C Smcethen,muchwork g1
~ - has beendone to resolve
" some of the most press-
- ing issues. A forum has
- been created within the, -
. World Trade Orgamza- .
v tlon the WTO s Com- | - mem‘a[ one.’
. mlttee on Trade and En- t

. vironment (CTE) for.

"It is too soon to comprehen- |
sively evaluate the work of the
. CTE 1o date, but some trends
‘ .;are emergingin znternatzonal i

“the direction of new
- disciplines ‘to govern

* mental agreementsand’.
- rules of the trading sys-
| tem, and may also ad-

- multilateral discussionof -

these mtematlonal legal conﬂlcts I-Iowever, many L
potential conﬂlcts persist.. For instance, are the trade

* provisions of existing international environmental
- agreements, such as the Montreal Protocol and the

*. Basel Convention, consistent with the provisions of

- WTO Agreements? Can new treaties be negotiated

- that use trade sanctions to enforce environmental
objectives? Can ecolabels be said to constitute non-.

tariff barriers to. trade? Under what rationales can

~ national health, safety and env1ronmental re gulat:tons :
be determined by WTO dispute settlement panels to

" be inconsistent with the provisions of WTO agree-'

" ments? What effects will the Uruguay Round Agree-
g ments, the most extensive multilateral trade agree-
- ments to date, have on the procedural and substative -

elements of env1ronmenta1 regulatlon"

These issues are: 1mportant components of the on-

~ going debate about globalization and its effects on.

' economic, and environmental, activity. Stakeholders

include international institutions, -environmental -

" Environmental Law 1.

- jgrams Developmg'
is prohlblted in developed countnes

In the meantlme, the WTO S new Appe]late Body' o
has reached a decision that could change the way the

WTO system and the GATT have looked at GATT -
“Article XX, an’ exception to’ 'GATT Articles that -

covers measures necessary to protect hum an, ammal -

or plant life or health, and.those relating. to the

: conservanon of exhaustible natural resources. The - -
new rulmg (United States Standards for Refonnu— o
lated ‘and ‘Conventional Gasoline - Report of the

Appellate-Body, WT/DS2/AB/R) sets on a solid -

~ foundationthe apphcanonofthe exceptionto GATT’s -
- national treatment requirement by departmg from .
previous rulings based on the rationale that countries . -

must choose, among the leglslanve alternatives avail-
able at the time, the one that is the least inconsistent
with WTO rules.»- What this means to domestic envi- - -

v seemstobefuncnomng o
well, and its existence .

| beyond 1996 seemsas-
‘sured.. Its reporttothev o

Singapore Ministerial =

- of the WTO in Decem- .

- berof 1996 maysuggest -

legal disciplines governing ~ potential clashes be-
potential conﬂzctsbenveen the
trade world and the enwron- |

|  tween trade provisions
_of multilateral environ- =

dress new disciplines .
- for ecolabehng pro- -

‘ . countries have also .
'suggested that 1t tackle new dlsmplmes that would
-allow countries to bani imports ofproducts whose sale .-
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ronmental regulators is that they must still con-

~ tinue to avoid prima facie discrimination in the

way that foreign producers are treated relative to
domestic ones - but they can have confidence that

- the trading system will acknowledge legitimate

environmental regulatory bases fordiscrimination
when they are justifiable and not arbitrary.

However, new situations have been created that

“could pose challenges to U.S. environmental leg-

islation in the WTO. A 1996 court order imposed
a ban on shrimp from nations that could not certify
that they were requiring use of turtle excluder

- “devices on their shrimp trawl vessels. These

embargoes have gone into effect, and it is possible
that one of the many countries affected may choose
to challenge these restrictions - based not on prod-
uct characteristics but instead on the way the
shrimp are harvested - in the WTO. Similarly, in
1997, the E.U. may ban all fur imports from
countries that cannot certify that they have pro-
hibited use of the leghold trap - or have enacted
E.U.-recognized humane trapping regulations.

We will discuss these issues - multilaterally-
agreed trade disciplines - and the environmental
regulations that they affect, in a seminar to be
offered during the Spring semester of 1997. The
seminar is entitled, “International Trade and the
Environment.” If you are interested in the issues
discussed above, I encourage you to register for

* this seminar. :

*Jane Earley currehtly sérves as Director of OECD

Affairs in the Office of the United States Trade Repre-
sentative in Washington, DC.




SDWA Reauthonzauon Cost—Beneflt Analys1s
| And Dlsmfecuon Byproducts

by DaV1d B. FlSChCI‘* B

K Defymg the pessrmlsts who predlcted the 1041h{
~ Congress: would remain grrdlocked onenvironmental .-

- issues; President Clinton recently signed a compre-

v L  hensive reauthonzanon of the Safe Drinking Water
.- Act. The new law, which attracted broad brpartlsan
“support, will make several fundamental changes in

) how thrs 1mportant program is unplemented

'I'he newlaw addresses a number of deﬁcrenc1es in -

add brlhons more. to these costs. ‘In'fact total

OOmphance costs for Stages Iand Il are anticipatedto

be greater than EPAs esumated costs of comphance :

for all its prevrous drmking water regulauons com- .
bmed "Yet, EPA's current range of esnrnated net -

_ beneﬁts ofthe D/DBP rule, measured as cancer cases

o ,avorded, are far too imprecise to.provide useful infor- -
 -mation for regulatory decision making. ‘Indeed, the
cost percancer case avoided ranges from hundreds of -
thousands of dollars 1o tens of billions of dollars' In

. the current SDWA Forexample, EPA w111 no longer.

~ berequired to regulate: 25 contami- ——i
- nants every. threg' years. Instead,

* " 'EPA will-have the authority to de--

- cide whrchcontammantstoregulate.'

~ based on several criteria, including -}

e whether the contaminants present | '.
- the-greatest pubhc health concern. |

“addition, reducing the use of
chlorine to reduce byproduct -

: \;

waterborne illness. Although

‘countervailing risks of both .

" Furthermore, - EPA will have the ~. -~~~ - .

discretion to set:d maximum contannnant level at a
level less stringent than the currently mandated fea-

' ‘?s1b1e level if achieving the feasible level would
A 1ncrease ‘health risks by madvertently elevatmg the
‘concentranons of other contammants '

The cost-beneﬁt provrsrons of the new law address' -
another deﬁcrency of the SDWA - the widely recog- o
. mzed view that large costs can be imposed on public -
- water systems without commensurate public health "

R Abeneﬁts EPA will havethe dzscretzan to utilize cost- -

. benefit analysis in estabhshmg amaximuni contami-

~ nant level that maxirnizes health risk reductlon ben-

- efits atacost that is Jusnﬁed by the beneﬁts Surpns- '
~ ingly,the ongmal Act prohibited EPA from utlhzmg

- cost-benefit ‘analysis in regulating disinfection

‘ rbyproducts (DBP), produced when disinfectants,.

, includmg chlorinated compounds, are used to dlsm-
. fect dnnkmg water. . :

L On July 29 1994 EPA proposed Stagesland Iof
- . the Drsmfectants/Drsmfectton byproducts (D/DBP).
 rule and the interim Enhanced Surface Water Treat-

* ment Rule, based on a consensus reached by anego-

~ tiated rulemaking comrmttee Under the D/DBPrule,

- water utilities will be required to alter their treatment -

- anddisinfection practices to control the level of DBPs.
.. EPA'sregulatory impact analysis (RIA) of the D/DBP*

_ rule indicates that Stage I alone will cost $4.4. brlhon; :
.. in capital and nearly $500 million per year in in-
- ‘creased operatlons andmamtenance Stage II would

- "Envuonmentall_..aw 13 S

~ pathogens ‘and DBPs when it -
concurrently proposed both the DBP rule and the .
interim ESWTR, it remams to be seen whether the

appropnate balance is aclneved

Accordrng to the House Commerce Comrmttee L

. 'Reportwhrch accompanied HR. 3604, utilizing cost-
benefit analysis in D/DBP rulemakmg would sub-

stantially. disrupt, if-not destroy, the next round of

_negotiations [for Stage II] and lead to. ‘unnecessary L
delays in protecting publichealth. Butthisapprehen- -
sion is misplaced, particularly with respect to Stage o
11, which is not expected to be promulgated until the - -
'year 2003, at the earliest. 'EPA has committed to =
‘reevaluate and repropose Stage II based on newdata . .
'regardngBPoccurrence parametersthatmﬂuence o
DBP formation, as well as toxicological and epide-. = - -
‘-rmologrcalresearch Surely,EPAcouldalsomcorpo- 3
rate cost-benefit analysis data. After all, cost-benefit - -
: analysrs 1sammportant and useful tool forlmprovmg. o
the efﬁmency and effectxveness of drmkmg water,‘, o
regulanons o

n hght of 'the staggenng' costs assocrated'thh D/

DBP rulemaking and its uncertain benefits, EPA"

should have the discretion to use cost-benefit analysxs -

in D/DBP rulemaking to ensure that sensrble regula- -
tory decrsrons are made. ST L o

*Davzd B Fzscher is Asszstant General Counsel for"
chlorme issues at the Chemical Manufaczurers Associa-

- tion-and a 1991 graduate of the Umverszty of Maryland :
'School of Law ‘ - , , o

formation could undermine =
pathogen control and increase. -

| 'EPA- attempted to balance the =



| Nuclear Regulat1on Seminar
Added to Env1ronmental Cumculum

‘ Dunng Sprmg 1997 the Um- |
- versity ofMaxyland School of Law
will be offering a new Environ- .
mental Law Semmar on Nuclear
_ Regulation. The seminar will ex- |
“amine the response of publiclaw to |
the environmental. legacy of the -
atom. It will consider how a vari-
ety of environmental statutes and
~ government agencies are respond-
- ing to the scientific complexity and
unprecedented environmental
‘challenges caused by the use of |
“radioactive materials in civil and
defense activities during the last~
* five decades. The seminar will be
taught by Wib Chesser and She'k
- Jain, two practicing attorneys with
extensive experience in the nuclear '
regulauon field..

: Course Overview

The. seminar w1ll examine the range of options "

avallable to enforcers and members of the regulated

community in the context of radioactive, as well as -

~mixed hazardous and radloacttve, wastes produced
- during mmmg, processing, and manufacturing. In
addition, the:course will examine legal issues raised
by the production and testing of nuclear _weapons.
_ Overarchmg themes will include the importance of

science in the development of regulatory policy and -

the role of states and othets in regulatory overs1ght

' Following a brlef review of the science of radlo-
active materials, the course will provide an overview
~of the legal structure that regulates the use of radio-
' active materials, beginning with the Atomic Energy
Actof 1954. Subsequent classes will examine federal

- government participation in the generation of radio- -
active materials, state roles in regulating these ma-

terials, the continuing uncertainty with regard to the
‘legal status of much of this material, the importance
of the Resource Conservation and Recovery Act
(RCRA) to regulatlon of . these materials, and the
* importance of other federal acts, including Superfund,
‘the Safe Drinking Water Act, the Clean Water Act,

* and the Clean Air Act. The course will also examine

long-term disposalvissnes, issues relating to mining
and mill tailings, and international issues, concluding

with an examination of the future regulatlon and

" control of radioactive matenals :
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She'k Jain and Wib Chesser
Mr. Chesser is an associate attomey ptactxcmg

* environmental law in the Washington, D.C., office of

the law firm Kilpatrick & Cody. Prior to joining.
Kilpatrick & Cody, Mr, Chesser was an environment

-counsel at the National Assomanon of Attorneys
General, where his work focused pnmanly oncoun- -
seling states on regulatory and enforcement issues .

related to radioactive materials at United States De-

‘partment of Energy facilities. - He has authored or

edited a number of publications relating to radxoac-
tive materials. Mr. Chesser is a graduate of the
University of Maryland School of Law, where he -
served asManagngdxtoroftheMaryland Journal of
Contemporary LegalIssues. Priorto law school, Mr:
Chesser was employed as an envn'onmental consult-
ant, : '

_ Mr. Jainis an associate attorney practlcmg envi-

ronmental law in the Washington, D.C., office of the
law firm Jones, Day,Reavis & Pogue. Priorto joining

- Jones; Day, Mr. Jain was an attorney/advisor to the -

United "States Envxronmental Protection Agency, -
where he assisted in developlng regulations for de-
fense-genetated nuclear wastes, for which he re-
ceived a Bronze Medal of Commendation. Addition-

~ ally, Mr. Jain advised the Agency on various other -

environmental matters, especially Acid Rain issues.

" Mr. Jain is the author of numerous- articles related to

environmental law, privatization, and international
trade. Mr. Jain is a graduate of the Umversxty of
Maryland School of Law



' accidents. Whiletheamount

v leumonlspﬂls,mcludmgthe R

OPA 90 -~ HOW GOOD INTENTIONS CAN LEAD TO

UNINTENDED RESULTS
o g . B by Jeanne Grasso*
- Every year thousands of ‘ -
- tons of crude oil and petro-
leum products are sptlled in

~U.S. waters as a result of
1‘.vesse1 collisions, ground- -
. ings and other operational -

of oil discharged into U.S.
* watersisonlya fractionofa
percent of the total amount - _
- of oil being transported . |

* through U.S. waters, dis- =~ |~
charges:can have devastat- -
ing environmental effects,
asevidencedbytheEXXON -
VALDEZ spill in 1989.
Thus, reducmg the risk of
- spills, increasing prepared-
‘ness to respond to spills
whentheyoccur, andensur-
ing that vessel owners have
the financial tesources to
cover the costs of response
_ and compensation are criti-
~ cal, particularly ‘in light of
‘the United States growing
dependencyonunportedoxl

Thatwas exactl)""Whattlte
U.S. Congress had in mind'
~ ‘when, in direct response to

Area ol Vatdez 8plll um red

IotheCalllomlacoast
o s
S e '

several catastrophi¢ petro- -
- EXXON VALDEZ spill, it -
~ enacted the Qil Pollution Act
of 1990 (OPA 90). OPA 90

‘reduce human error in addition to ‘those mandating
certain structural requn'ements on tank vessels) en-

- sure betterspill response capabrhty, increase 11ab111ty-
.. .- for.spills- and facilitate prompt compensatlon for .
- cleanup and pollution damage. While many of OPA -

90’s requirements are still ‘in the early stages of
implementation and have not yet been fully tested, it

i _is clear that response preparedness has improved

‘sinceits enactment, partly because tank vessel owners

L “now must have federally approved vessel response
- plans (VRPs) forresponding, to the maximum extent
‘_ practlcable, toa WOrst case. discharge of oil and toa
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S 'v'Sou'rce: Alasqut's}r.& Game, Vol 21‘,NOL4 _.' : L
- Reprinted w_itll;pennis’sion:"NRDC Newslin,e MayI_June 1990 - -

created anew legal regime that purported t0 mcrease. . substannal threat of such d1scharge pnor to operating

L pollution prevention (through measures designed to.

in U.S. waters. Most significantly, the regulations -
require planholders to have under contract private

response orgamzauons that have the capablhty to.
respond to possible spills from the planholders' ves-

“sel. The response plan regulations also require 1.
'ldentlﬁcatlon of a qualified 1nd1v1dual ‘who has full:
;authonty to initiate a response (e., call out and

provide initial funding for response contractors) and‘

(2) detailed descriptions of training, equrpment test--
-ing and' penodlc unannounced dnlls to exercrse re-

ooooo

have been forced to thmk about and plan foroil spllls y

‘While the planning process and its- lmplementatron -



- are far from perfect, most agree that response actlons :
- have been more effective due to the increased atten- -

. tron grven to preparmg for orl spxlls

However, because OPA 90 was the product of a

mdustry) through enactment of the Edrble 011 Regu-' :

latory Reform Act in the fall of 1995. The COFR
 issue currently is being. debated in Congress Relief .

onthe COFR issue, however, isnot hkely to occur in

_thls Congress because itis an election year and any |

- attempts to-amend OPA 90 are

» S — f _ apt to.be viewed as anti-envi-
L ‘ g¢] ' ronmental irrespective of the
M&%‘:’:ﬁ#‘&?&"&«“ «* | lactal intent. Both the COFR .
Q. W ‘ ~ and vegetable orl issues are
e e :‘dlscussedmmoredetatlbelow :
. -as two examples of OPA 90°s
Mew Yok : umntended consequences B

. of a ‘vessel (cargo, passenger
~ and tank vessel) over 300 gross
"‘tons must estabhsh and main-
" tain.evidénce of financial re-
E _]sponsrbﬂtty sufficient to meet-
: '.1tspotenualhab111typnortoop- ‘-
' . erating.a vessel in U:S. waters, .
ie., tradmgtotheUmtedStates [
- Noone argues with the concept -
~ of-a vessel owner evidencing *
- financial responsibility for pol-
.. lution damage; however, sucha
R irequrrement should ‘provide
- protection to the public and the *

- meaningless piece of paper.

: bPA '90:‘rncreased a cargo

o Source Alaska Ftsh & Game, Vol 21 No.4 -
Reprmted w1th perrmssron NRDC Newslme May/June 1990

v turbulent hrghly polanzed and pamfully dtsorga-

o nized legrslauve process, the 1mplernentat|on of OPA J
o Two
'examples -are: the regulatron of vegetable oils in the

90 has produced some uninitended results.

same manner as petroleum oils (due to OPA 90’
~ broad definition of oil)-and the now. meamngless, yet

- costly, requtrement for Certificates of Financial Re-
- sponsibility (COFRs) (meaningless because the COFR :
evidences.only a fraction of the. potentlal liability. of '
.. the shrpownerand costly because; as drscussed below, X
- the methods for obtaining a  COFR are expensive and

e provide no. -additional layer of protectton for the
3 'publlc) . .

The vegetable oil issue has been addressed some- |
o what (but only at the expense of hundreds of thou-
<sands of dolIars on the part of the vegetable oil
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S ‘_and passenger vessel owner's
- liability for ol polluuon costs
and- darnages to $600 per gross

* ton.(to cover bunker oil spills) -

' and atank vessel owner s liability to $1200 per gross
ton (covering- both cargo spills and bunker spills).

These limits, however, may easily be broken through |

) vrolauon ofan apphcable federal safety, construction - .
Cor operatmg regulatron ‘Further, the hlgher tank -

vessel habrhty limits apply to tank vessels irrespec-
t1ve of the cargo they are carrying, e.g., the higher

, hrmts apply to petroleum oil, vegetable ail and even ‘
grain'in bulk (unless the vessel owner certifies that

the vessel has been modtﬁed or cemﬁcated by the.

' apprOpnate authonty so- that itis: 1ncapable of carry-
ing oil). A vessel owner also- must demonstrate
o ﬁnancral responsrblhty sufﬁclent to meet its liability
. under the Comprehensive ] Envu'bnmental Response;
- Compensation and Ltablhty Act (CERCLA) fordis- -
‘charges or threatened discharges of hazardous 'sub-
fstances CERCLA ﬁnancral responsnbllrty must be

Under OPA 90, the owner. :

.,envrronmentratherthanbemga' B



- cargoes..

evrdenced at $300 per gross ton, whether or not the ;‘

- vessel carries hazardous substances as cargo. In
‘ ,1mp1ementmgtheCOFRrequlrementthe CoastGuard

has'taken a just in case ‘approach, i.e., the Coast. =
: -Guardrequlresthevessel ownerto evidence ﬁnancral: :
- responsibility for both OPA and CERCLA in the .
- -amounts stipulated mespectrveof the cargoes carried -
"~ just in case the vessel.ever happens to carry those |-
This imposes unnecessary-costs on the |.
~ vessel owner merely because the Coast Guard wants | -
“to play it safe rather than regulate the industry i in a |

; appropnate manner for cargoes actually camed

- A COPR apphcant may estabhsh evrdence of ﬁ- N B
L nancral responsibility by several methods, including | .
~ insurance, a surety bond, self-insurance (usuallyonly,ﬁ
- available to U.S. shipowners) ora financial guaranty. - |-
. The P&I clubs, the traditional providers of marine | -
=msurance(andthose whohavebeenprovrdingCGFR R
- coverfortwo decades under the Federal WaterPollu-- |
- tion’ Control ‘Act, albeit in lower amounts), have . |-
~ refused to provide the required guaranty based on' |
 their determination that OPA 90’s liability risks are’
. 'unacceptable because of the potentral for unhmrted
- liability and otheruncertainties in the law and regula-
tions. (Please note; P&I clubs. continue to provrde' [
-~ . insurance coverbut refuseto s1gnaguaranty w1ththe ! I

'}Coast Guard for COFRs )

Thus Vessel owners have had (] seek other, and -

ulumately more costly, alternativesto meet the COFR -

- requirement. ' When the P&I clubs refused to provrde
 the required: guaranty, new insurance companies

. .stepped intoprovide the requlred cover. A condition
“to coverage by these new entities, however, ismem- -

- bership in a P&I club. These new-entities are there-
- fore counting on the P&I clubs excellent payment
~ history as a sort of insurance agatnst the possibility -

- thatthey will. actually have to pay any claims as a
. result of their OPA 90 guaranty: Since these new.

. fenuues levy heavy fees for COFR coverage, often
_nnposmg egregious per voyage fees on tank vessels -

- operdting in U.S, waters, the shlpowner is.forced to: _.
pay twice for the same cover -- once to the P&I club -

B for the real coyer and once toone. of thenew entrtres

. for the nght to Tist them as the shlpowner s COFR
~ guarantor. Havmg a COFR therefore, has no practi-

- caleffect. Having P&I cover or other true pollutton
L ‘insurance coveris crmcal - the amount of cover pro-

~ videdbythese organizationsi is cornmonly $700million -

_ for tank vessels -- an amount that far exceeds that’
required to be evidenced by the COFR requrrement

’Prermums that vessel owners must pay to these new

Envrronmental Law 17 '_

entitres for a COFR guaranty, whrch are over and
above P&I premiums; vary by type and size of vessel .
“and the number of voyages to the United States, but

the annual costto the shlppmg mdustry is estrmated to o
be in excess of $70 mrlhon Co o -

'In summary, the COFR requrrement 1mposes srg-: _

ntﬁcant costs on the shipping mdustry and provides -

no. additional funds for cleanup or damages. Further, .-

aCOFRonlyprovrdes aguarantyforafractronofP&I o :

‘club coverage in the unprecedented event. ‘the P&I+
club should’ refuse to honorlts cover. And becauseof -

the P&I clubs 1rnpeccable record for paying claims, =

it is unhkely that ‘a-COFR guarantor will ever be -
called on to pay compensatton and damages. Thus
‘buying a.COFR to meet OPA 90’s requirements is.
“akinto buymg a ticketto trade to the U.S. without the

“ benefit of any additional pollution cover. The greater" S : e

“irony is that the vast’ majority of forelgn-ﬂag vessels .
that trade to the U.S. already carry evidence of finan-
" cial responsibility to cover oil spill habrhty under the
.International Convention on Civil L1ab111ty for Oil -
Pollutlon Damage (CLC) an mtematronal conven-

_tion to which 95 countries are party, but that the U.S: - o

‘rejected'in unilaterally enacting OPA 90. Thus most
forergn-ﬂag vessel owners that wish to trade to thef~ :
" United States must have P&I cover, a certificate of

msurance under the CLC and a COFR The 370 N



"million in annual COFR’ premiu'rns_ paid by vessel =

owners could bemore effectively spent on preventing

- pollution through crew training, undertakmg inspec-
tions and audits of operations, new equipment, up-.

grading existing  fleets, etc. rather than on buying a

guaranty that in all llkehhood w111 never be called on( '

‘to pay clalms

‘ Another example of regulatmg in a nonsensrcal_
manner involves- the regulation of vegetable oils
- . under OPA 90. Clearly, from its legislative history,
OPA90waspnmanlydeS1gnedt0 address therisksof -
petroleum oil spills. By adopting a broad definition -

of oil (..., oil of any kind or in any form) found in
existing statutes without distinguishing one-type of
~ oil from another, however, Congress imposed far-

reaching and stnngent requirements on all oils, not
T just petroleum oils. Congress simply did not antici-

- pate the 1mpact ‘the new provisions ‘would have on
-~ agricultural products | such as vegetable oils, which,

like petroleum oils, are carried in tank vessels. Asa-

resultof OPA 90’sbroad definition of oil and the lack

~of clear congressronal direction on differentiation, -

regulatory agencies, including the EPA and the Coast
‘Guard, generally proposed or issued rules that would

- regulate vegetable oils to the same degree and inthe '
~ samemanneras petroleum oils, withoutregard forthe

‘s1gmﬁcant scientific data justifying differentiation,

e £, vegetableoils, unlike petroleum oils, are nontoxic, -

biodegradable and non-persistent and thus require-

‘ments imposed on the transport of petroleum oils are -

not in and of themselves appropriate or effective for
~vegetable oils. The need to differentiate vegetable

- oils from petroleum oils is evident in both the re-’

sponse planmng requirement. and the COFR Te-

quirement -- not because vegetable oils should not be

regulated, but because they shouldnot be regulated in
_ the-same manner as petroleum oils based on the

differencesin charactenstrcs of the products and their -

_ attendant nsks

From the outset, the vegetable 011 mdustry part1c1-

pated in the rulemakirig process, carefully explaining
that it was not seeking an exemption from regulation,
but rather appropriate regulation.. Inherent in OPA:

- 90’s broad grant of authority to federal regulatory
. agencies was discretion for -agencies o exercise

B common sense inissuing regulatrons, as exhlblted by

the Department of Transportation's Research and
Special Projects Administration in its regulation of
- tank trucks whereby it determined that vegetable oils
carried in tank trucks did not have to. be labeled as

resultmg from a ‘common household cookmg ‘item

, bemg dubbed a hazardous matenal')

After hundreds of thousands of dollars expended :
by the vegetable oil 1ndustry lobbying for dlfferentla- :
tion (first to the admmlstratlve agencies to no avail

" and then to Congress), Congress enacted the Edible.
- Oil Regulatory Reform Act dunng the' fall of 1995.
“The measure amended OPA 90 by requiring federal

agencies charged with regulation of oil under federal
environmental laws to differentiate betweenvegetable
oils and other toxic oils, such as petroleum -- some-
thing the agencies arguably could have done absent
the new legislation by exercising discretion in imple-

‘menting the OPA 90 requirements. Although the law

was enacted, ‘recent regulatory activity suggests that
the agencies still don't getit. Final rules for response

plans were issued by the Coast Guard that establisha _'
-separate category.: for vegetable oils but essentlally o

1mposethesamecostlyresponserequlrements While

 the agency may have implemented the 1étter of the -

law, it certainly. did not implement the spirit. In fact,
the agency appears to have ignored the law itself

- because it failed to even recognize the enactment of
the leglslatlon when it pubhshed its regulatlons '

* Almost five years after lts enactment the shrppmg

~industry and Congress are trymg to work out some of

OPA 90°s kinks. It still remains to be seen whether
history will view OPA 90 as a success. -Clearly an
mordmate amount of money is being expended un-

“necessarily to fix problems that should have or could

have been resolved through clearer Congressional
direction or an agency's exercise of discretion in
implementing regulatory requlremenrs in a manner
thatachieves OPA 90’s intended results -- prevention .

“ofoil | pollution -- rather thani imposing costs thh httle
- Orno env1ronmenta1 benefit. - ‘ :

* Jeanne Grasso ts‘an assoczate speci'alizing in maritime.

- dnd environmental law at the Washington D.C. law firm
-Dyer, Ellis & Joseph. Her practice involves all issues -

confronting vessels, cargo owners, and facilities, includ- v
ing oil pollution and OPA 90/CERCLA compliance, Coast

Guard compliancei issues, Customs Service and Maritime
Administration issues, importlexport issues, and issues
arising under the Jones Act. - Ms. Grasso would like to

thank Laurie L. Crick for her assistance with this article.

“Ms, Grasso isa 1994 graduate of the Umverszty of Mary-
“land School of Law : :

. hazardous matenals (1magme the consumer uproar '
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Tourmg the World of Envnonmental Prosecuuon

by Paul A. Floravantl, Jr.*

 The Environmental Clinic addeda practical dimen-
sion to my legal education last year through my
placement at the United States Attorney's Office in

Baltimore. My nine month experience as a court’
certified student attorney offered more than just a-

chance to observe; it provided me with the opportu-
~ nity to partwrpate in many aspects of env1ronmental
~trial practlce :

Throughout the yearI was assrgned to the Envrron-»
mental Litigation Group, headed by Assistant United
States Attorney, Jane F. Barrett. She and five other
attomneys in her group, Ethan Bauman, Warren Hamel,
James Howard, Patricia Smith, and Bob Thomas,

- offered remarkable insights into trial practtce and
‘helped to sharpen my advocacy skills. It was-also

exciting to -apply the- lessons that I was simulta- -
neously leamning in my evxdence, envrronmental law, '

- and chmc classes )

Day one provnded an msrde view of witness prepa- :

ration. for an upcoming criminal case involving fish
‘poaching on the Potomac River. - What followed
. seemed like a whirlwind tourof envrronmental prac-

“tice from the Rivers and Harbors Act of 1899 to the
~ Clean Air Act Amendments of 1990. Along the way

I developed a familiarity with the world of environ- -
and I chronicled each of these experi- -

~ mental law,
- encesin the form of: legal memoranda

At every turn the prosecutors to whom I was
ass1gned provided' constant feedback and gladly of-

fered context to my assi gnments This was especially

’ Environmental Law 20' :

- true inthe case'of United States v. Initerstate General

Company, L.P. (1GC ), a criminal prosecution in-
volving wetlands vxolatlons in .Charles’ County,
Maryland » '

In October I was 1nv1ted to-a strategy sessron to -

 discuss the status of the lltlgahon The next day Iwas
“enlistedtoresearch the firstof several anticipated trial = -

issues. As the January trial date approached, the pace -
quickened and last minute trial issues began to swirl;

~ all points headed to.the law library. After combing

case law I watched the trial unfold. Observmg jury’ |

* selection,’ opemng statements, ‘direct and cross-ex-

amination was valuable, but it was what happened
outside of the courtroom that T found most enriching.
During. breaks I participated in strategy sessions as
the trial team reviewed the most recent testimony. It
was there thatIdeveloped a_nunderstandmg forwhere
Jane Barrett and Jim Howard were headed, further
enhancing my appreciation for their in-court presen-

- tation. After ten weeks of trial, the jury retumned a -

guilty verdict. The case is- belng appealed to the
Fourth Clrcult.

The lessons I learned from the IGC trial were ex-
tremely valuable later in the year when I prosecuted
two cases 1nvolv1ng violations of the Migratory Bird

" ‘Treaty Act ( MBTA ) beforé Judge Daniel Klein. I

argued points. of law, made opening and closing.
statements, and conducted direct and cross-examina-
tion. Winning both cases was the hlghhght of my
clinical expenence '

My MBTA prosecutions” and the 1GC tnal are
treasured snapshots of my - clinical journey. Each

" project and each attorney who' supervrsed my work

provided insights into environmental trial.practice
and contributed to a truly memiorable year.

*Payl Fioravanti is a 3rd year law student and

Editor-in-Chief of the Maryland Law Review.




. to End Ground Level Ozone"

Ozone Actlon Daye and the Endzone Partnerehip The Baltlmore -
o Washington \/oluntary Ozone Control Initiative |

| | i o byCharlesWagner*

. ' "Summertrme and the lrvrn is easy - but not .
o -necessanly the bréathing. ‘With the. hazy. hot, and'
- humid weathertypical of Baltnnore summers comes
" highlevels of ground-level ozone.. In the summer of -
- 1996 thehealthbasedNatlonalAmbrentAlrQuallty
. Standard (NAAQS) for ozone was violated fourteen. -
. times in central Maryland. Only Los Angeles had. - "
' ’,,'poorer air quality. While ozone violations have -
“-+_fallen from about forty per summer back in the late
"+ 1970s, this failure o attain the ozone NAAQS means ~ '. :
- the Baltimore - Washington area, like many-other .-~ -~
" urban centers in the-U.S:, must implement mostof = © ..

0 Z‘}’{ -
A C T I O N
D A Y 5

DO YOUR SHARE
FOR CLEANER AIR

themandatoryprovrswnsoanleIofthe 1990 Clean

‘Air Act Amendments (the Act). . The ozone
e nonattammentprovrsrons of the Act authorrzed EPA " -

 to.develop regulatory programs that employ tradi-

* tional mandatory’ requirements, so. called command -
~ and control rules,as well as market—based programs g =
Lo such as mtrogen oxrdes T Ox) emissions reduction.

‘credlts banking and tradlng "The Act. also' requires. -

certain programs that directly-affect the public such

' as the Vehicle Ermssrons .Inspections Program IR S AR
" -(VEIP), the Employee Commute Options program. ' " 9. Limit dnvmg ereshare carpool walk o
- ‘,{changed in 1995 from a nequlred to optional pro- . - * . S e

.. gram), the' use of reformulated gasolme, and the” . el
T reductlon of volatrle orgamc compound (VOC) o
i ;emrssrons from consumer. products like. charcoal .

- hghter ﬂurd and aerosol sprays -

Some nonattamment areas have augmented these -

TOP 10 TIPS

On Ozone Actron Days, use. thls list and help SR

reduce ozone (smog) formatlon

) '1'.f~Defer lawn and gardemng chores that use B

: '-gasohne-powered equlpment

L ,or brke Combme errands

. :3..'1 Take pubhc transportatron

" 4 : Postpone usmg orl-based pamts f -

o -and solvents

| mandatory programs with voluntary ozone control - i

- programs. SanFrancisco, Chicago, Denver, Detroit,
"~ Dallas/Ft. Worth, Kansas City, Phoenix, Philadel-- * -

- phia, Plttsburgh Tulsa, and other cities faced with =
gmund—level ozone problems have started voluntary B

- 5.' ,Do not refuel on an Ozone Acnon Day

If you must refuel do SO after dusk

6. Av01d excesslve 1dl1ng

initiatives.: Generally, these programsarecoopera- s

- tiveefforts between the state air regulatory agencies, ~ -
. local govemments regronal planmng councils, pri-

Vate companies, non-profits, and environmental and ff 8. ] Defer use of. household consumer prod-

. ucts Ihat release fumes or evaporate easrly R

” 'health advocacy orgamzatlons ‘Outreach programs

. aimateducatingthe pubhc about air polluuon andat = |

. promoting voluntary Steps to reduce emissions ‘that
“"Endzone - Partners -
is the Baltimore - .

contribute to ozone formation.-

. Keep your car well tuned

E type ﬁre starter mstead of llghter ﬂuld

Washmgtonvoluntary ozonecontrol rmtlanve But S

iR ﬁrst, a lesson in Arr Quahty 101 '

e Envrronmemal Law 21 8

. 10 ,;Conserve energy and recycle

‘9,".-Start charcoal w1th an electnc or chmmey— _ R



} Ozone and Atmosphertc Chemzstry ‘

There are two types of ozone. Stratospherxc ozone
exists some 10-15 miles above the earth. This ozone
shields the earth s surface from the damaging effects
ofultra-violetradiation. Chlorofluorocarbons (CFCs)
released from: air conditioners and refrigeration

equtpment deplete stratospheric ozone. Use of CFCs
- isnow subject to mandatory controls underTltle VI of :

the Act

Troposphencorground- I
level ozone 1sana1rpollut-f o
. ant that can cause respira- =
tory problems, particularly .
- for sensitive populations - -

" such as children, older -
. people, and those with .

' breatlung drfﬁculnes It [
canalso damage cropsand |
vegetation. Ground-level -
ozone is not directly emit- '\
* “ted, but is formed when
" NOx and 'VOCs, the pre- o
' cursors of ozone, react-in =
the atmosphere: on hot
sunny days. Eachdayhun- -~
dreds of tons of NOxand
VOCs are emitted in the

~ Baltimore - Washington area. Durmg the: dayhght
hours they form ozone, and when conditions are ri ight,.
levels can exceed the NAAQS standard of 120 parts -
per billion. About half the NOx comes from indus-
- the'peak ozone level is prepared. The level is com-
and around 95% of the VOCs come from mobile '
. sources (mcludmg lawn mowers and boats) vehicle

trial smoke stacks. The other half of NOx emissions

refueling, use of. paints and - solvents and use of

.+ .consumer products such as charcoal lighter fluid and -
- aerosol cans. Iti is on these sources that the Endzone :
e Partnerslup is focused :

«

The Partnersth . -

1995 to nnplement a voluntary ozone control initia-
tive. m the Baltimore and Washmgton nonattainment

| ~ areas.: The goals of the: program are: to educate the;

~ public about how individuals contnbute to ozone air
pollution, to inform them about the health affects of
ground-level ozone, and to promote easy and effec-

~ tive voluntary actions individuals can take to reduce
air pollution.. The program is funded by Virginia,

E Maryland and the Drstrlct of Columbla with in kind

- E_nvironmental Law22 -

support from the: pnvate sector. Local govemments

~-. from both regions are members of Endzone as well as -
- the Baltlmore Metropohtan Council (BMC) and the
' Metropohtan Washmgton Council of Governments
-(COG). Virginia, Maryland and DC transportation

and environmental control agencies are members.
Private sector partners include BGE, PEPCO, AAA
Mid-Atlantic, AAA Potomac, the Maryland Cham-

‘berof Commerce, Giant Food, Bell Atlantic, Black &
- Decker, Washington Gas, and Noithrop - Grumman.
o The American Lung Assocratlon and the Washington

. Regional Network, an um-

. brella envrronmental group
represent environmental -
- . and health advocacy orga-
_ nizations.  As part of its
. goal tor promote voluntary»
\ . actions," this -'summer

\ Endzone introdiced Ozone
Action Days. Hereis how
itworks.

] szn_e‘Actionthz\ys

. "Each day of the summer,
meteorologlsts from the
~ University of Maryland at.
. College Park (UMCP) ana-
lyze weather data and
telemetered data from air quality monitors-through-
out the region. Working with the Maryland Depart-
ment of the Env1ronment (MDE) and the Virginia
Department of Envrronmental Quality, a forecast of

pared to a forecast scale and, depending on the level,
a code green, yellow, orange; or red-is issued. ‘The

‘color codes corresponded to good, moderate, ap-

proachlng unhealthful and unhealthful air quahty

Endzone partners and afﬁhated bus1nesses and_ :
orgamzatlonsthathavepledgedtoparumpatemOzone ‘

. Action Days receive notification of code orange and

' ' . code red forecasts by fax, émail, or by ‘accessing
Endzone isa pubhc-prrvate partnershlp created in -

MDE, COG or UMCP Interment websrtes Press

releases are issued. 1o ‘the media. TV viewers in
‘Baltimore and Washmgton watching early evening _
\ weathercasters will see the animated Ozone map-

sponsored by the Amencan Lung Association and
funded by Endzone. The map shows ozone levels

increasing as the atmosphere cooks during the heat

ofthe day. All these means are 'used to alert the public

- of the need to take voluntary measures to help avoid
) hrgh levels of ozone "o _

Cbnt. ojt p_age 24



OVERCOMING LEGISLATIVE GRIDLOCK
- CONGRESS ENACTS CONSENSUS SAFE DRINKING
WATER AND FOOD SAFETY LEGISLATION |

o Congress has justended years ofleglslatrve gndlock .
by reauthonzmg the Safe Drinking Water Actand by

~enacting leglslanon to protect agamst pesuclde resi-
- dueson foods. Approved overwhelmmgly inboth the

House and the Senate at the end of July, both pieces -
of legrslatxon were ‘signed into law by President
~ Clinton'in early August. Each law is the product of:
© .aremarkable compromlse that won support from the:
Chnton administration and broad coalitions of busi- -
~ - ‘nessinterests and env1ronmenta1 groups. These laws -
are the only srgnlﬁcant environmental mmatrvesf
'adopted in the 104th Congress, but they may be
harbmgers of how future environmental legislation -
~will be adopted through consensus-bulldmg processes
__that may riow be necessary to. OVercome legrslanve "
- mertla R o

The Food Quahty Protecuon Act of 1996 (FQPA)‘ '
responds to.a court decision that would have forced
- “EPAto revoke the tolerances for: dozens of pestlcrdes.

. whose residues appear re gularly on processed foods. -

~ The FQPA bars apphcatron of -the- food additives .
_ ~and (Almost) Leglslates
~cessed foods. For estabhshmg tolerances for.such -
resrdues thelegislation replaces the Delaney clause S
, absoluteprohlbmononcarcmogensw1thanew ‘health-
- ‘based standard of “reasonable certainty of no harm” :
and it extends this standard to raw foods on which a
~ much wider range of pesticides. typically are usedj,.
* thanthe 80to 100 chemicals usedon processed foods. -
, It is widely believed that this will provrde greaterf
- overa]l protection of public health by subjectmg pes-.

. Delaney Clause 10 pesticrde resrdues On.raw or pro-

. than a one-tn-onc-mrlhon addmonal hfetrme nsk

L The Safe Dnnklng Water Act Amendments of

L 1996 were approved unanimously in the Senate and .
" bya392-30 margin in the House and signed intolaw -
~ byPresident Clinton on August 6, 1996. The amend-
' ments seek to improve protectlon of drmkrng water

while provxdtng greater flexibilityt to EPA and locah-

. _ties to address contaminants that pose the greatest
- risks.. The legislation authorizes increased federal -
o ﬁnanctal aid to localities to upgrade their water Sup-
ply systems and it requires water suppliers to provide -
- more’ information to their customers about contami-
i ,nants It also seeks toease the burden of regulauon on -
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small entmes by authonzmg variances from monitor- )
ing requrrements and by provndmg alternate means' ’

f for sansfymg contammant standards

The leglslanon requrres water supphers to noufy o

_Vthelr customers within 24. ‘hours. if v1olatlons are
discovered that have potentlally serious health:ef- . -
Aects. For otherv1olat10ns the supplier must notifyits . - :
customers within one year of the violation, The water - =
‘suppliers also are required'to. provrde the public with
‘anannual reporton the levels of various contaminants - -
found in their system and a toll-free hotline number -
for consumers to use to, seek more information. This
,represents another effort to use mformatronal regula— L
~_tion.to mobilize public demand for environmental ©

: protecuon (See Davzszschersartzcle onPage 13)

_cont from page 2

Clmlc thlgates, Counsels,

.;erahon of vutually every plece of environmental.
: vleglslauon brought before the Maryland General As- :
" sembly. Working w1th Carol Swan, a senior analyst S
- with the Department of Legtslatlve Reference (anda -
UM Law School alumna), we prepared extensive ..
analyses of leglslative proposals and drafts of legrsla-’ T

tive options concerning the. redevelopment of con-

,tammated “brownfields” sites for- consideration by A

ticide residues on both raw-and processed foodstoa Senator Frosh ‘and members of his subcommittee.

A stnngent health-based standard limiting’ ind1v1dua1.
" cancer nsks to the. exposed populauon to no greater '

(See related article on brownfields and otherenviron- - -
“mental liability issues at-page 1.) At the eleventh

* hour, a conference committee assigned to forge a

* brownfields. compromise was unable to complete its
“work, ‘and the Clinic will ‘be actlvely involved in°
providing support to Senator Frosh through the De- A
partment of Leglslatlve Reference dunng the up-' .
'commg 1997 session. : RN . o

' The 1996-97 school year w111 be: avery busy one for'

" the Clinic, which will have a full complement of ten -
students workmg under the supervrsion of Professor -

Steinzor and ourco-counsel. As always, we welcome

“any thoughts or suggestions from- University of =~
Maryland alumni or other readers about our work or. .
~fpotent1al new prOJects IR : o



cont. from page 22
Ozone Action Days and the Endzone Partnershlp

The Call to Action

Once a code orange or code red is declared, Ozone Action Days participants implement their voluntary
episodic programs. Industrial participants may shut down operations or modify their production lines to
reduce emissions. Employers notify theiremployees to take public transportation or car pool to and from work.
Some may subsidize fares, while others may raffle off passes or offer free soft drinks in the cafeteria as an
incentive not to drive to a fast food restaurant for lunch. Some gas stations offer discounts to refuel after dusk
- when the photochemical reactions stop. Some Washington area counties offer free ride days on the Metro.
MDE estimates that if one in five Marylanders take voluntary measures on Ozone Action Days, about 10 tons
of VOC emissions will be eliminated. What can you do to improve air quality on Ozone Action Days? Check
out the "Top Ten Tips" on the previous page to see how you can make a difference. :

* Charles Wagner is a senior environmental engineer with Baltimore Gas and Electric Company and Co-chairman of
the Endzone Steering Committee. He is also a second year evening student at the University of Maryland School of Law.
Anyopinions or viewsexpressedabove are those of the author and not Baltimore Gas. and Electric Company, the Endzone
Partnership or any of its members :
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“Perclval's be’_ séllmgcaseboOk EnvzrbnmentéiRégulatwn'Law,Sczeﬁce; amﬁ’olu: f;'
| =The new edxtlon represents a comprehensnve revnsnon and updatmg_‘o_f the hlghl'

’»f'professors who-iadept the book for classroom use.

220000000000 0000000C000000000C000000090

Environmental Law 24



