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The death penalty, as the ultimate sanction, lnzs/a served as a source of great

debate and remains one of the most controversmsipments meted out by the criminal
justice system. Due to concerns of its adminisinaand application, a moratorium on the
death penalty was declared by the U.S. Supreme @deutman v. Georgian 1972, and
states were mandated by the Court to overhaulrébgdective death sentencing statutes in a
manner that would conform to Court-approved stadslander the U.S. Constitution. After
the death penalty was reinstated in 1976, it whsvael by many that the deficiencies cited
in sentencing outcomes in capital cases four yealieiein Furmanwould either be
eliminated or at least brought within constitutibynacceptable levels. Although there has
been a wealth of empirical studies over the yeditseastate level, very few analyses have
focused on how the death penalty is administerdéeifrederal system. In 2002, a study
was funded to examine the potential influence of radecisions by U.S. Attorney’s
Offices to seek or not seek the death penaltydterdiants charged with death-eligible

offenses under Federal law. Three independerdangséeams investigated whether



charging outcomes could be explained by relevayat fiactors such as the heinousness of
the offense. However, unlike the wealth of deahgity research which has conducted
such analyses using more traditional multivariabel@ts to isolate the effect of race on
charging and sentencing outcomes, the three réstenms conducted alternate analyses to
compare outcomes in white victim versus non-whitém cases. The purpose of the
current study will be to examine the role of racebarging decisions made in the federal
death penalty system using more traditional logigtgression analyses. The final results
suggest that capital cases involving white victmasy have a higher risk of being charged

with the death penalty than cases involving nortewictims.
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Chapter |
INTRODUCTION

A. Opening Remarks

In the area of criminal justice and criminolodyeite may be few subjects that evoke
as much controversy and debate as the death peAdtitpugh the death penalty is thought
to be an appropriate sentence for the “worst ombiest”, critics characterize this sanction
as capricious, arbitrary, and discriminatory. 172,%he United States Supreme Court
struck down existing death sentencing statutesmaide in the landmark case fedirman
v. Georgid, and declared them to be in violation of the Higimid Fourteenth Amendments
of the U.S. Constitution. Although a very fracgaapinion, the common sentiment that
resonated among the plurality was the belief ti@statutes were arbitrary, capricious and
discriminatory in their application. These stasutbe Court held, were administered in
such a manner that extra-legal criteria such asttesor social class of the victim and
defendant could have influenced sentencing outcamtée decision making. The Court
was also concerned with the legal structure oéttigting death sentencing statutes and their
failure to provide sufficient safeguards againbiteary and capricious sentencing in cases
where the death penalty was permissible by law.

Accordingly, all states with capital sentencirgtstes that wanted to retain the death
penalty in their jurisdictions were required toisevtheir statutes in order to correct the
deficiencies cited iffurman The four year moratorium on the death penaltyliitas in

1976 when the Court found that procedural and anbge changes in a number of state

1408 U.S. 238, 1972.



statutes were sufficient enough to pass constitakiscrutiny inGregg v. Georgiaand its
companion casésUnlike the statutes prior 8regg which gave the jury complete and
unfettered discretion in the sentencing processnéw Georgia statute guided the
sentencing body’s discretion by enumerating a spdigfiof statutorily defined aggravating
circumstances which had to be considered befornprdm®uncement of sentence. In cases
where at least one of the newly crafted aggravaimgmstances was found beyond a
reasonable doubt, juries were also required toidenthose circumstances against factors
proffered by the defense in mitigation prior to ilmosition of a death sententether
features of the new system included a bifurcatedifg, which consisted of two
proceedings where guilt and penalty were deternsepdrately, and automatic appellate
review. While it was not clear from ti@irmandecision which procedural safeguards, if
any, were required, these revisions, it was beliewedld produce sentencing outcomes
that were equitable and consistent in comparisting@revious statutes.

As of February 2008, there were 3,288nates on death row in the nation's prison

system. Of the 1,057 inmates executed betweend®¥ December 2006, 79 percent of the

2428 U.S. 153, 1976.

*The death sentencing schemes in Florida and Texas wgheld inProffitt v.
Florida, 428 U.S. 242 andurek v. TexasA28 U.S. 262, respectively, on the same day as
the Greggdecision. Mandatory death sentencing statutésonth Carolina and Louisiana
were struck down iWoodson v. North Carolina28 U.S. 280 an&oberts v. Louisiana
428 U.S. 325, respectively.

“It is important to note that the United States 8oy Court also approved two
different death sentencing statute revisions imitoand Texas on the same day that the
Georgia death sentencing statute was approved.

*The Death Penalty Information Center. (2008, Faty)u Facts about the Death
Penalty Retrieved February 1, 2008, from http://www.teanaltyinfo.org/FactSheet.pdf
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victims involved in those cases were white whileydd percent were black and 7 percent
were victims of Asian, Native American or Hispaaitgin® Similar differences were also
found to exist when the combination of the racthefdefendant and victim are taken into
account. Cases involving white defendants andewtitims accounted for 53% of those
executed while cases involving white defendantsbdack victims resulted in 1.4% of those
executed since 1977. Also, cases involving bladédrmdants and white victims resulted in
21% of total number of executions and cases wherdéfendant and victim were both
black resulted in 11% of all executions since 19t e remaining 25% racial
combinations consisting of whites, blacks, Asi&fispanics and Native Americahs.

While these apparent differences in sentencingpougs do not establish proof of
racial discrimination towards one particular groilngy do, however, raise concerns of
whether justice is being meted out fairly in thegant system of capital punishment, and
guestions whether the deficiencies citeunmanwere properly corrected after the Court's
ruling in theGreggdecision. Despite the Court's belief, in the absef empirical
evidence at the time, that procedural reformsatedaw had created a fairer way of
imposing the death penalty, p&steggstudies have suggested that the pattern of racial
disparity in the imposition of the death penaltpdemned irFurmanwas still present in
the new statutes.

Early studies in the priearmanera suggested that race figured prominently in

charging and sentencing outcomes. Studies onnmimgerates in the early ®@entury

®NAACP Legal Defense & Educational Fund, Inc. DeRiw USA. (Winter,
2007).

Id.



found that defendants who killed whites were mikely to receive a sentence of death and
less likely to have those sentences commuted tsi@mdants who killed blacKs.

Consistent with pr&urmanresearch in the area of racial disparities inesezing,
several more recent studies have concluded thendahts whose victims were white had
the greatest likelihood of receiving a death sasg€Bowers and Pierce, 1980; Jacoby and
Paternoster, 1982; Baldus, Pulaski and Woodwo@83,11985; Bowers, 1983; Gross and
Mauro, 1984; Smith, 1987; Paternoster and Kazya#@8;1Vito and Keill, 1988;
Paternoster and Brame, 2003; Pierce and Rade@¥).2These findings are somewhat
problematic in view of the fact that the procedueaisions in the death sentencing statutes
were believed to be consistent with principles f#iaand equitable system of justice.
However, these empirical studies have paintedferdift picture of the new death
sentencing statutes in operation. This discrepaets/up the inevitable clash between the
claim that the procedurally revised statutes hadately corrected for the possibility of
race-based decision-making and the empirical swdech show the existence of
unexplained racial differences in charging and smirtg outcomes.

This issue would ultimately be decided by the &$reme Court. In considering
the claim that statistical studies were sufficienprove that the death penalty was imposed
in a manner that was inconsistent with the Eighthourteenth Amendments, the Court
focused on the intent of such legislation. Spesllfy, a state's death sentencing statute

could be invalidated if it was determined that sledislation was enacted and/or

8Garfinkel, H. (1949). Research Note on Inter- arith-Racial Homicides. Social
Forces 27:369-380.



maintained because of an anticipated discriminagfiect on a particular group of people.
In such a case where it was alleged that equadgiion rights were violated, the defendant
had the burden of proof of showing what the Caefdired to as "purposeful
discrimination.*® Since the Court believed that statistical evigermuld only show a
correlation between race and death sentencirggsbned that no equal protection
violations were present under the death penaltgsys) question. Similarly, the Court
concluded that no Eighth Amendment violations existince the decision making process
in capital cases was based on rational critertietermining whether or not the
circumstances of a defendant's case warrantethfi@sition of a sentence of death.
Although a number of empirical studies have folittld or no significance between
the race of the defendant and charging and sentgnatcomes, the race of the victim has
been cited in numerous studies as having a signifieffect on the decision to seek a death
sentence and the imposition of a death sentercapital cases cases. The influence of race
is important since the Court's rulingfarmanwas due in part to the possibility that racial
considerations could taint the charging and semtgirocess. After the Court's ruling in
Gregg which was followed by several procedural revisiohstate death sentencing
statutes, a finding of a "suspect" factor suchaas would seem to call into question the
fairness of the revised statutes in eliminatingrthsinatory decision-making. Although the
Court, inMcCleskey v. Kempvould ultimately rule that general statisticaldseés which

noted certain racial disparities in sentencing viresefficient to establish purposeful

SeeMcCleskey v. Kemp07 S.Ct., at 1766.

104,



discrimination, a body of research has questioneztiven revisions to death sentencing
statutes in several state jurisdictions have ratditlee constitutionally significant risk of
racial bias cited iffurmangiven the number of safeguards afforded to defesdarnhe
death sentencing process.

B. Study Obijective

The potential role of racial disparity in chargemgd sentencing outcomes has been a
constant source of controversy in cases invohegrposition of the death penalty. Since
the landmark decisions Buirman v. GeorgiandGregg v. Georgiaa body of research
examining the influence of race in capital casegjnastioned whether the overhaul of
death sentencing schemes nationwide accompliskedythals of creating a system of
justice that was free from the potential of arlbbytraapricious, and discriminatory
application of the capital punishméftA significant body of research which has examined
the role of race in capital cases has suggesteththaoncerns raised by tharmanCourt
are still an issue in the aftermath of substardive procedural changes in death sentencing
statutes. A number of these studies have suggisedle of the victim may influence

whether a sentence of death is sought by theatdteendered by the sentencing authority

YThe Court's ruling iMcCleskeyalso stated that the state legislatures should decide
for themselves if the safeguards afforded to defetzdin the sentencing process were
sufficient enough to reduce the risk of racial bimasentencing of defendants in capital
cases. Such a ruling would seem to make any satddathe contrary relevant to the issue
of whether or not the state's death sentencingtstatas operating in an equitable manner.

12The issue of race in capital cases would initially be asexby the U.S. Supreme
Court in the landmark case &owell v. Alabama1932). The Court declared that all
defendants in federal or state criminal trials tra@fundamental right to adequate counsel
under the Due Process Clause of the Fourteenth dmmemt. The Court’s decision in
Powell would lead to subsequent Court rulings which woptévent the systematic
exclusion of potential jurors from jury service bdsa race or ethnicity.
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in death penalty cases. An examination of severdies at the state level has revealed a
significant level of consistency across a numbaetiftdérent jurisdictions in their findings of
the potential influence of the race of the victimaharging and sentencing outcomes.
However, only a few of the death penalty studiaeHacused on the Federal death
sentencing system. In the most recent study oféderal death penalty system, three
research teams conducted separate analyses whioineglahe role of race on decisions by
the U.S. Attorney’'s Office whether or not to seled tleath penalty in death-eligible cases.
Each of the three teams received a copy of the 'stddyabase and was allowed to
construct its own separate variables and filesdithwhally, each team designed and
conducted its own analyses and drew individual lesians regarding the impact of race on
charging outcomes in the Federal death penaltgsystn a number of preliminary
analyses, one of the three research teams foumdd@®f the victim to be statistically
significant on charging decisions by the U.S. Ateys in capital cases. However, all three
research teams concluded that race was not semtific charging decisions after
conducting a series of statistical alternative apgines to more traditional logistic
regression models.

C. Statement of the Issues

Since the U.S. Supreme Court’s rulingg&urmanandGregg a wealth of empirical
studies have examined the role of race in chargidgsantencing outcomes using a number
of multivariate regression models. As these meailuapical approaches became more
sophisticated, they gained acceptance by the UBefie Court in terms of their ability to
demonstrate levels of disparity in sentencing aute®in capital cases. Researchers in the
federal death penalty study conducted a number tiivariate regression analyses which

7



suggested a relationship between the race andicbatecisions by federal prosecutors.
However, a number of the preliminary regressionyaea used were either limited in the
number of variables included in their models odpied unexpected estimates. In response
to the methodological approaches conducted byftieraentioned research teams on the
Federal death penalty study, the current studyfeglis on a number of issues:

1. Does the race of the defendant or victim have m@fgignt impact on the decision
of the U.S. Attorney’s Office to recommend a desgthtence?

2. Does the race of the defendant or victim have m@fgignt impact on the decision
of the U.S. Attorney’s Office to recommend the tgagnalty when controlling
for legally relevant aggravating and mitigatingcaimstances?

3.  Does the race of the defendant or victim haverfggnt impact on the decision
of the Attorney General to recommend the deathlpewaen controlling for
legally relevant aggravating and mitigating circtemses?

The purpose of this study will be to examine the aflrace and its relationship to
charging outcomes by re-analyzing a data set opalation of cases in the Federal death
penalty system that was funded by the U.S. DepattofeJustice. Following this
introduction, Chapter | will provide a legal summnaf key decisions of the United States
Supreme Court which led to the dismantling of treereggdeath sentencing statutes at
that time and subsequent Court decisions whicHteesin the creation of structured death
penalty statutes. Empirical research will alspiesented which has examined racial
disparities at the charging and sentencing phamkatiempted to explain such bias by
controlling for certain legal factors. These sésdwill provide an introduction for the data
and methods of analysis presented in Chaptem He results of the analyses on the federal

8



death penalty data set will be outlined in ChapterThe final chapter will offer a summary
and implications of the findings and a discussibwlmat role race may play at different

levels in the Federal death penalty to influenaaging outcomes in capital cases.



Chapter Il
Race and the Death Penalty

Throughout history, critics of capital punishmeavé expressed concerns over the
uneven application of the death penalty. Whetnase concerns were conveyed during the
earliest period in colonial Ameritbor post-Reconstruction éfgatterns emerged over
time that questioned whether capital punishmentfaidyg applied. Many of the questions
of fairness were ultimately answered by the U.S. &aprCourt in several key decisions
that resulted in a moratorium of the death peraaity a re-emergence thereof with newly
crafted death sentencing statutes which structurgdided the decision making process of
juries or judges in capital punishment cases. &tiqular relevance to the issues that the
Court would eventually grapple with in their deciss regarding the existing death penalty
statutes at that time, centered on issues raiddamell v. Bishop. Although the Court
eventually vacated and remanded the case back td. 8 District Court for consideration,
the issues raised before the Court would seresafotindation for future Court decisions
that resulted in existing death sentencing schettes &me being deemed to be

inconsistent with the'8and 14' Amendments under the U.S. Constitutibn.

*The administration and application of the deathaftgnvaried across the 13
colonies with mandatory sentences being imposedciiones against the state, people,
and/or property.

“Blacks were disproportionately executed relativethteir representation in the
population after the turn of the‘i@entury.

15398 U.S. 262.

*The petitioner inviaxwell v. Bishopchallenged his sentence of death upon being
convicted of rape on the grounds that (1) issuegudf and the related sentence were

10



A. Unstructured Jury Discretion
1. McGautha V. California

Prior to 1971, opponents of capital punishmentmed attack after attack on state
death sentencing statutes in existence at that {dme. point of attack centered on the issue
of unguided discretion being afforded to judges janés which resulted in challenges to
the death penalty iMcGautha v. Californian 1971'" The main source of controversy in
McGauthainvolved the question of whether unguided disoregiven to judges and juries
amounted to a violation of the Due Process Clatifeed-ourteenth Amendment.
Specifically, arguments focused on the whetheab®ence of statutorily defined guidelines
created a system of sentencing that resulted anigisatory, capricious and arbitrary
determinations over who lived or who died. The i€gtanted certiorari to the petitioner in
the case in order to determine whether such stdiedardeath sentencing statutes were
constitutionally permissibl&

The death sentencing statutes in California weaeid up in such a way that they
allowed for a determination of penalty, based @netidence of the circumstances
surrounding the crime, the defendant's backgronddaay facts in mitigation or

aggravation as received by the court, after arigaif guilt in the trial proceeding. As was

determined in a single proceeding, and (2) theyay not given any standards for guidance
during the sentencing part of the proceeding.

17420 U.S. 183 (1971).

®The Court also granted certiorari in the cas€@mpton v. Ohicto decide the
same question as that McGauthaas well as a question involving the permissibiofy
deciding guilt and penalty in a single trial prodieg.

11



the case ilMcGautha the state's death sentencing statute calletiéguty to "consider all
of the evidence surrounding the crime, of eachndiziet's background and history, and the
facts in aggravation and mitigation of the crime.The jury was also advised that
weighing the aggravating and mitigating circumségn@as not essential to the
determination of the appropriate sentence andhbgtwere "entirely free to act according
to their own judgment, conscience and absoluteeatisn.”™ The absence of statutorily
defined standards, it was argued, amounted tormgpthore than lawless decision making
on the part of the sentencing body and a direcatiwi of the 14th Amendment of the
Constitutior’*

The Court, however, rejected this claim and rtthed such a codification of strict
legal rules of decision making where the sentengindelines were structured would be
difficult, if not impossible, to create. Justidarlan, in writing the majority opinion of the
Court, reasoned that

"Those who have come to grips with the has#
of actually attempting to draft means dcdirmheling
capital sentencing discretion have confdrie
lesson taught by history...To identify beftire
fact those characteristics of criminal hodes and

their perpetrators which call for the dgagalty,
and to express these characteristics inkyey

19202 U.S. 180.
20d., at 189-190.

?!The petitioner also contended that a single, unitaal proceeding, where guilt
and penalty were determined together, constituteshfaingement on his rights under the
Due Process Clause of the Fourteenth Amendmers. sifilgle trial was argued to limit his
right to be heard or right of allocution, since attempt on his part to exercise this right
during the guilt phase on why the judgment of deatbuld not be pronounced against him
would entail a surrender of his right against selfimination.
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which can be fairly understood and apptigdhe
sentencing authority, appear to be taskshndre
beyond human ability?

In reaching the decision, the Court cited certggtorical attempts to structure such
decision making and their ultimate failure to aghi¢éhe desired results. The Court initially
focused their attention on mandatory death semtgratatutes which imposed death for all
defendants convicted of murder in the first degmeger common law in 1794. This
legislative attempt to structure death sentendiaigites proved to be unsuccessful, in their
view because of instances where juries failed twicb a defendant after a finding guilt in
cases where a sentence of death was mandatdiyerefore, the Court believed that it was
impossible for a legislative body to clearly ideptieforehand a class of homicides suitable
for the sentence of death without increasing #ediliood of reckless jury decision making.
The better option, in their view, would be to gramies wide discretion to decide the issue
of life versus death than to attempt to guide thegision making at the sentencing stage.

The Court also cited other instances that supgdintEr contention that juries

22402 U.S., at 204.

ZMurder in the first degree at common law was defaebeing "willful, deliberate
and premeditated.”

*The problem of jury nullification existed in casebere juries found defendants
guilty of murder but failed to impose a death sec¢ebecause if felt that such a sentence
was inappropriate in that particular case.

Critics of the Court’s failure to limit the discie of juries in this decision, point
to the recommendations of the American Law IngituModel Penal Code which drafted
written standards to guide the decisions of juimesapital cases. The Model Penal Code
also crafted a number of additional proceduralgateds to prevent the imposition of death
sentences in close cases where there is juror degatding the defendant’s guilty despite
the fact that the verdict is sustained by the edden

13



needed to be free from structured or guided semgistatutes that might hinder, rather than
provide assistance in their final deliberationsapital cases. inston v. U.8° the
Court, for the first time, reviewed jury instrugt®regarding a recommendation of mercy
upon a finding of mitigating circumstances durihg sentencing phase of the proceeding.
In reversing the conviction, the Court found tiet jury instructions “interfered with the
scheme of the Act to commit the whole questionapital punishment to the judgment and
the conscience of the jufy. Additionally, the Court ruled that:

“how far considerations of age, sex, ignorancegdfnor

intoxication of human passion or weakness, of syhypar

clemency, or the irrevocableness of an executedsembf

death...is committed by the act of Congress to thadou
discretion of the jury, and the jury alorf&”.

The Court’s position regarding the need for stadfidas jury discretion was
revisited inAndres v. U.8’ when it confirmed the jury’s power to recommendayend
the result of the jury exercise of their judgmertheut any defining rules to guide those
decisions. The Court would address the issueaaflsrdless jury sentencing in capital
cases one final time Witherspoon v. llinois391 U.S. 510 (1968§. Although the key

issue in this case centered on the exclusion ohpat§urors who expressed opinions

26172 U.S. 303 (1899)

27172 U.S. 313 (1899)

*8bid

29333 U.S. 740 (1948)

%0Although this issue was raised in other cases Heefiate the Court, this was the

last case where a significant discussion of stathets jury discretion was heard prior to the
Furman decision.
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against the death penalty, the case was very releytire Court’s past rulings that the jury
decision making process not be controlled by a namigentencing standards. Instead, the
Court focused on the importance that juries “expiles€onscience of the community”

when deciding between a sentence of death ontifigisonment.

All three cases were instrumental in establgtie constitutionally permissible
process in capital cases that gave wide latitugi&is to consider a variety of factors prior
to the pronouncement of sentence in death-eligées. In taking this position, the Court
ultimately held that history and experience showatistandardless death sentencing
statutes could in fact pass constitutional scrudimy juries, faced with the responsibility of
deciding between life or death, would considemtiaay factors involved and render a fair
and equitable sentente While the Court expressed apprehensiveness tdehghat death
sentencing statutes could be codified to strucndeguide the jury's discretion, they did not
view unguided discretion as a potential catalysafbitrary, capricious and discriminatory
sentencing patterns. Quite the contrary, JustaraH, writing for the majority, reasoned
that the juries did use legal and moral criteri@mHeciding upon the appropriate pen#ty.
But the question that remained unanswered in the was: What legal and moral criteria
were being used by these juri&s2lthough Justice Harlan never provided an answer

this question, he remained very skeptical at amyrgits that would formally structure

31202 U.S., at 208.
32m.

*The dissenting opinion expressed concern that there waayto determine what
facts were applied by sentencing authorities in tahpmases without some form of
sentencing guidelines.
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sentencing in capital cases and allow for a mastesyatic approach in its applicatioh.

Additionally, the Court considered McGauthawhether it was constitutionally
permissible to decide a defendant’s guilt and eial single proceeding. A single
hearing in death penalty cases, it was argued,ddmilnconsistent with the Due Process
Clause under the Fourteenth Amendment by forciagiiendant to choose between his
right to remain silent under the Fifth Amendmerd &rs right to be heard on the issue of
punishment during the penalty phase of the tria¢@eding. One potential remedy that the
Court would consider was whether a bifurcated hgasias required in capital cases.
Unlike a single hearing, a bifurcated hearing waddsist of two separate hearings where
issues of guilt and penalty would be consideredrsdply. Such a hearing would eliminate
the potential conflict of the defendant’s rightatttvas argued to exist in single hearings
where guilt and penalty were considered together.

However, in pointing to the absence of a formaistitutional right to a bifurcated
hearing, the Court held, instead, that all that kegsiired under the Constitution was that the
defendant was afforded due process as requireceiyalrteenth Amendment. The
McGauthaCourt concluded that no conflict of rights wasateel in a singular hearing
where the defendant was forced to choose betwesinig silent during the guilt phase at
the risk of being impeached at the penalty phasklitionally, the Court ruled that it was
“not inconsistent with an enlightened administratd criminal justice to require a

defendant to weight such pros and cons in decigmether to testify®> Thus, the Court

3.

%183 U.S. 215 (1971)
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established, at least for a brief period, that@bastitution did not require structured
guidelines to assist juries during the decisionintakrocess to decide punishment nor did it
require a bifurcated hearing to decide guilt anighiment separately. Although the Court
would reject a number of procedural safeguardswiged believed to be critical in the death
penalty cases, thdcGauthaopinion did provide the foundation for later rgjgithat would

result in a major overhaul of the death sentensaiigmes across the United States.

2. Furman v. Georgia— The Death Penalty as Cruel and Unusual’
Punishment

Unlike theMcGauthadecision, which failed to touch upon the issuesrafuided
discretion and its potential relationship to raesda discriminatory decision making,
Furman v. Georgidaid the groundwork for what would result in thendse of the death
sentencing statutes in the United States at tinat tRather than challenge these statutes on
solely due process considerations under the Fatitdenendment, the petitioners attacked
the existing death penalty statutes under the Egmendment's prohibition against Cruel
and Unusual punishment.

The opinions critical to the Court's decisiorFirmanconcerning unguided
discretion and its relationship to possible sentendisparities involved those written by
Justices Douglas, Stewart and White. The opinidddsistices Marshall and Brennan,
although no less important than the others in thpnty, held that the death penalty was,

per se, unconstitutional in every instarite.

%*The fact that Justices Marshall and Brennan beliehe death penalty to be
unconstitutional in all cases, it is not likely tlavisions to death sentencing statutes would
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The key objection to the death penalty held byidu&rennan was his feeling that
the very nature of the imposition of death ran @mtto the notion of human dignity and
the amount of respect that should be afforded ¢éoydwuman being. Implicit in this notion
of human dignity was Justice Brennan's belieftr@ideath penalty was so severe, arbitrary
and excessive that it was unnecessary in a contamyEociety. Although he recognized a
fundamental right of each state to punish violatbiiss laws, he reasoned that the
imposition of death was an awesome punishmenits'pain, in its finality, and in its
enormity,®’ and that the infliction of a punishment of thagmizude was, "by its very
nature, a denial of the executed person's humafity."

Justice Marshall also viewed the death penalgxasssive, severe, unusual and
deficient of a legitimate legislative purpose. ekftonsidering a number of possible goals
served by capital punishmefitjustice Marshall found each to be an insufficient
justification for the infliction of society's ultiate sanction. Because of this lack of a
legitimate legislative purpose, as well as hisdf¢hat such purposes could be equally
achieved by lesser penalties, Marshall concludddhieadeath penalty was excessive in its

needless infliction of pain and suffering and thataverage citizen would "“find it shocking

have changed their views on the death penalty.
%1d., at 287, (J. Brennan concurring).
*¥d., at 290.
3justice Marshall's review of potential goals of it@ppunishment included

retribution, deterrence, prevention of repetitivienmal acts, encouragement of guilty pleas
and confessions, eugenics and economy.
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to his conscience and sense of justf€e."

Unlike Justices Brennan and Marshall the aforeimeed three justices in the
plurality did not believe that the imposition oetbeath penalty was, by its very nature, a
violation of the Cruel and Unusual Clause of thghh Amendment. Instead, they
contended the existing death penalty statutes steretured in such a way that they created
a system of punishment that was cruel and unusukdrihe Eighth Amendment because of
the manner in which the sentences were imposed.

Justice Douglas based his opinion on a numbeoiatgpwhich raised the possibility
that death sentencing schemes in operation atiieentere inconsistent witH"s
Amendment protections under the U.S. Constitutieinst, Justice Douglas noted that the
litmus test for the death penalty to be deemed enctunusual did not hinge solely on the
punishments that were “inhumane or barbarous” vthe" Amendment was
established” Instead, he cite@rop v. Dulleswhich stated the definition of cruel and
unusual punishments such as the death penaltyltddaiv its meaning from the evolving
standards of decency that mark the progress otarimgsociety™? In other words,

Justice Douglas expressed concern that the labweas iwritten in theory could differ from
the manner in which it was applied. From a histdperspective, Justice Douglas also
analyzed the purpose of the formation of the BiR@hts and the Eighth Amendment and

concluded that its main objective was to preveat'selective or irregular" imposition of

0d., at 369, (J. Marshall concurring).
1408 U.S. 238, 241.

42356 U.S. 86, 101.
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harsh penalties and ensure that such penaltiesnwerendered in an arbitrary or
discriminatory manner. In his view, the death fpgre@uld be considered “cruel and
unusual” if it was found to discriminate againgteason based on the individual’s race,
religion, class, or social position, or if it wasposed under such a procedure that allowed
for the sentencing body to allow prejudices to eintierthe decision making process. Thus,
his argument contained the element of fundameaitaldss and a notion of equal protection
under the law which would make the Eighth Amendnagplicable to each of the States
under the Due Process Clause of the Fourteenth émenmt.

Justice Douglas believed that the system of dguitashment imposed was based
more on discrimination, rather than equity andiesis. As support for this position, he
cited a study of capital cases in Texas from 192068 which suggested an uneven
application of the death penalty that was imposedtiyon defendants who were poor,
young and uneducaté&d.However, his opinion did not suggest that thetdpanalty was
discriminatory in its application. Instead, it was opinion that unstructured discretion
created a system of penalties that were appliedtsedly against minorities and other
groups lacking power. Further, he found thesetssto be "pregnant with discrimination,”
which was contrary to the idea of equal protectinder the lav}? Equal protection under
the law and penalties that were not cruel and usgaired a system of administration that

prevented the discretion of judges and juriesltmaprejudices to influence sentencing

“3palthough the cited study did not represent proof dicrimination toward
minorities in capital cases and failed to consialey number of other factors that would
have explained the disparities, the study did réisgoossibility of uneven treatment in the
application of the death penalty.

*41d., at 255, (J. Douglas concurring).
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outcomes in the decision making process.

Justice Stewart, citing the number of defendamtwicted of rape and murder in
1967 and 1968 and the relatively few death sensanggosed, concluded that such
discretion in the death sentencing statutes demadedta system of punishment that was
randomly applied to a select few defendants. WAgleeing with Justice Douglas and
Justice White that the death penalty was not, ganrsconstitutional, he expressed concern
over the rarity in which the death penalty was isgeb He believed that such a system was
"wanton and freakish" in its application and coneplathe imposition of the death penalty as
similar to being struck by lightniy. The fact that the death penalty was imposed fewgo
cases, led Justice White to question the utilityuath a punishment that was believed to
have a deterrent value for the criminal justicéesys In his view, the death penalty, as it
was administered at the time, had reached a pbieterxquestions were raised as to whether
it was accomplishing social goals. Additionallg,doncluded that any punishment with
such marginal returns to society would be excessidecruel and unusual under tfie 8
Amendment. In raising the issue of discretion tgdo judges and juries in capital cases,
Justice White questioned whether such discretiafddee instrumental in muting the
legislative intent behind the death penalty. Hosveit was one of his final points that
illustrated the potential problem that could refaln unstructured discretion in capital
cases. By allowing juries and judges wide latitudéne consideration of the death penalty,

there was no meaningful way, in his view to digtiisy) the few cases that received death

*d., at 309-310, (J. Stewart concurring).
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sentences from the vast number of cases that eetséntences of life imprisonméfit.
While accepting the morality and utility of irdting punishment on defendants for
the purpose of deterring others from violatingldve, Justice White also recognized the
need for such punishments to be imposed with seffi¢crequency in order to further the
legitimate goal of deterrence. Thus, he saw tinsteationality of capital punishment in its
ability to further a socially defined goal. Althgluhe stopped short of viewing these
statutes as being discriminatory per se, he expegg@ehensiveness about a system of
punishment that was rarely enforced. Accordinglyodpposition to the death penalty at
that time rested on his belief that the lack ofjfiency with which it was inflicted created a
system of punishment that involved the "pointless$ meedless extinction of life with only

marginal contributions to any discernable publiqpees™’

B. PostFurman Revisions

The Court's ruling iffurmaneffectively struck down all of the existing death
sentencing statutes and concluded these statutdd have to be restructured in such a way
that they would reduce the likelihood that deatitesgces would be imposed in an arbitrary,
capricious or discriminatory manr&r.As a result of the Court's decisiorfiarman state
legislatures either eliminated discretion in theteecing decision making process and

replaced them with mandatory sentencing statutesstnuctured them with some form of

%2408 U.S. 238, 313.
“Id., at 313, (J. White concurring).

“8After the Court's ruling iffurman all death sentences of inmates statewide were
invalidated and commuted to sentences of life isgmmnent without parole.
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guided discretion statutes. Although the Couttcstidown the mandatory nature of the new
changes in the death sentencing statutééaadson v. North Caroline976) andRoberts
v. Louisiana(1977)?* statutory changes, which structured discretionewspheld. In 1976,
the Court approved three newly created "guidedelisn” statutes iGregg v. Georgia
Proffitt v. FloridaandJurek v. Texas

1. Structured Discretion Statutes

a. Gregg v. Georgia

Unlike theMcGauthadecision which upheld the manner in which theldpanalty
was administered on procedural groundsfimenanandGreggdecisions focused on the
requirement that a number of safeguards be includddath penalty schemes to avoid
punishments that could be viewed as “cruel andualtis Citing concerns addressed in
Furman theGreggdecision placed certain requirements on deathlfyestatutes seeking to
pass constitutional muster. The Court based dgpanion on the definition of what
amounted to “cruel and unusual” punishments urdeEighth Amendment of the U.S.
Constitution. In earlier rulings, the Court detered that punishments that were barbaric or
inflicted pain ran contrary to the types of punigmtthat were permissible. For example,
the Court’s ruling inVilkerson v. Utalsuggested the constitutionality of a particulathrod
of death could be defined by whether those methedes found to involve torture or were

barbaric in their administratiofl. Theln re KemmleiCourt defined punishments as “cruel”

“9Substantive changes in the death sentencing statbidorth Carolina called for a
mandatory death sentence in all murder cases wstaletes in Louisiana made a death
sentence mandatory for all cases involving thékjla police officer.

*%99 U.S. 130 (1879)
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if they involved torture or a lingering death Additionally, the Court’s decision rancis
v. Reswebdiound that a second attempt to execute the defemathe electric chair was
not cruel because there had been no intent tatinflinecessary pain during the executfon.

However, the&sreggCourt took a different path in their explanatiordiat
constituted cruel and unusual punishment. Insbé&atusing on the level of pain involved
in executions or whether they amounted to tortueeCiburt turned its attention to the
emerging societal acceptance of capital punishm@ititng the Court’s earlier ruling in
Weems v. U.Sthe definition of cruel and unusual punishmeaswot rooted in the level of
pain or barbaric treatment involved in executioms,if society’s emerging opinion of what
constituted a system of humane justitdn taking this view, th&reggCourt shifted their
focus from the types of modes of execution to themaain which the system administered
justice. Thus, the Court sought to require a nurabprocedural safeguards in death
sentencing schemes that would prevent the deaditpéom being imposed in an
arbitrary, capricious, or discriminatory manner.

First, the Court held that juries or judges initzdgases were required to consider
guilt and punishment in a bifurcated proceedinge Tourt reasoned that such a proceeding
would allow for a rational decision at each phaghetrial and reduce the concerns
expressed by tHeurmanCourt. In such a hearing, defendants would ndoteed to

choose between their right to be heard on the sspenishment and their right against

*1136 U.S. 436 (1890)
2329 U.S. 459 (1947)

3217 U.S. 349 (1910)
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self-incrimination. The Court also suggested $inrate juries were usually not skilled in
matters of sentencing, there was a need to gusdedtision making process in order to
ensure that the proper factors would be considardte penalty phase prior to the
imposition of punishment. This discretion woulddueded by certain statutorily defined
aggravating circumstances which would be considerdtda number of mitigating
circumstances after a finding of guilt at the poergi guilt phase hearing.

Although the Court noted that such standards general in their nature, it was
believed that such a system would reduce the ltiketl of decisions being rendered in a
manner similar to those condemnedrurman v. GeorgiaTherefore, the Court reasoned,
the Constitution required that death sentencirtgtsetmadopt some formal set of guidelines
to guide the jury’'s decision making so that relé\aggravating and mitigating
circumstances are weighed against each othertpribe imposition of punishment. This
requirement would represent an improvement ovekit®authadecision that left the issue
of punishment up to the unfettered discretion efjtly. Such standards would also, in
theory, eliminate the likelihood that sentencesldite rendered in an arbitrary or
capricious manner. Finally, the Court held thhtlehth sentences should be subject to
appellate review to safeguard against capriciotieakish decision¥’

TheGreggdecision would ultimately evaluate the newly crdateath sentencing
schemes in Georgia, Florida, Texas, North Carodind,Louisiana. Each jurisdiction
created death penalty statutes that were beli@vied sufficient to address the concerns

cited inFurmanand the statutory requirements that were artiedlatGregg In its

5428 U.S. 153, 195.
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summation, the Court held that concerns of disc@tary, arbitrary, or capricious decision
making in death penalty cases could be addressseritgncing schemes that provided the
sentencing authority with all relevant informattorguide their decision to impose death or
life imprisonment. This feature, along with a bdfated hearing and an automatic appellate
review, the Court reasoned, would create a betttes of justice in such cases.

In the case of the statute that was uphe@@regg v. GeorgialO aggravating
circumstances were specified in the Georgia statfitghich at least one had to be found

beyond a reasonable doubt prior to the impositfandeath sentencé.As an additional

*>Aggravating circumstances created under the Geafeggh penalty sentencing
scheme included:
(1) The offense of murder, rape, armed robberkidmapping was committed by a person
with a prior record of conviction for a capital daly, or the offense was committed by a
person who has a substantial history of seriowmuéisge criminal convictions.
(2) The offense of murder, rape, armed robberkidmapping was committed while the
offender was engaged in the commission of anothgitat felony or aggravated battery, or
the offense of murder was committed while the aferwas engaged in the commission of
burglary or arson in the first degree.
(3) The offender by his act of murder, armed rofber kidnapping knowingly created a
great risk of death to more than one person irbéigoplace by means of a weapon or device
which would normally be hazardous to the lives of@than one person.
(4) The offender committed the offense of murder for hintedinother, for the purpose of
receiving money or anything of monetary value.
(5) The murder of a judicial officer, former juditofficer, district attorney or solicitor or
former district attorney or solicitor during or lagise of the exercise of his official duty.
(6) The offender caused or directed another tonasbrmurder or committed murder as an
agent or employee of another person.
(7) The offense of murder, rape, armed robberykidnapping was outrageously or
wantonly vile, horrible or inhuman in that it inveld torture, depravity of mind, or an
aggravated battery to the victim.
(8) The offense of murder was committed againstmaace officer, corrections employee
or fireman in the performance of his official dstie
(9) The offense of murder was committed by a pempor who has escaped from, the
lawful custody of a peace officer or place of lawdahfinement.
(10) The murder was committed for the purpose of avoidmeyfering with, or preventing
a lawful arrest or custody in a place of lawful coafnent, of himself or another.
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safeguard, the Georgia statute provided automgieliate review of each death sentence in
order to determine whether the sentence was imposet the influence of passion or
prejudice, whether the evidence supported thesjiinding of a statutory aggravating
circumstance and whether the sentence was dispicgaie compared to other sentences
imposed in similar casé8.
b. Proffitt v. Florida

Newly adopted death sentencing statutes in FlandiaTexas were also accepted by
the U.S. Supreme Court on the same day as the @eatatute irProffitt v. Floridaand
Jurek v. Texagespectively’ Similar to the newly crafted sentencing schen@éorgia,
the death penalty statute in Florida identifiecheapgravating circumstances that could be

considered in capital cas&sAdditionally, the Florida death penalty systemijke the

**The Court was quick to note that its ruling did saggest that Georgia statute
revisions were the only way to statutorily additegsconcerns cited in t@irmandecision.
Instead, the Court noted the need to consider each deahaegtscheme on an individual
basis.

*"The Florida death sentencing statute is slighffidint from the Georgia statute in
that the jury must weigh all relevant factors franfist of eight aggravating circumstances
and seven mitigating circumstances prior to theositiwn of a sentence of death or life
imprisonment. The jury's decision to impose deatitike the jury's decision in Georgia, is
not binding and may be overridden by the judgee Thxas death sentencing statute also
differs from the other two by requiring the jurydaswer the following three questions in
the affirmative prior to the imposition of a sergerof death: (1) whether the conduct of the
defendant causing the death was committed deliberatelyimthe reasonable expectation
that death would occur; (2) whether it is probdbk the defendant would commit criminal
acts of violence constituting a continuing threat to $gcend; (3) if raised by the evidence,
whether the defendant's conduct was an unreasaraplense to the provocation, if any by
the deceased. An answer in the negative to anyhefttiree questions results in the
imposition of a sentence of life imprisonment.

*8Aggravating circumstances included:
Q) The capital felony was committed by a person under
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Georgia statute, included a number of statutoelfyngd mitigating circumstances that
should be considered by the judge or jury prioh&imposition of sentence. The Florida
statute also mandated that the jury’s majority wotéhe sentence would only be an
advisory recommendation to the judge in the casewauld make the final determination
of the sentence of death or life imprisonment. Flogida revision also allowed for
automatic appellate review in all sentences oftdaat it was assumed that the new law

added an extra protection against the concerngssgul by thEurmanCourt by giving the

sentence of imprisonment.

(2)  The defendant was previously convicted of anotlagital felony or of a felony
involving the use or threat of violence to a person

3 The defendant knowingly created a great risk oftdeamany persons.

(4)  The capital felony was committed while the defedaas engaged, or was an
accomplice, in the commission of, or an attemptdmmit or flight after committing or
attempting to commit, any robbery, rape, arsonglary, kidnapping, or aircraft piracy or
the unlawful throwing, placing, or discharging alestructive device or bomb.

(5)  The capital felony was committed for the purpose of avoidirgeventing a lawful
arrest or effecting an escape from custody.

(6)  The capital felony was committed for pecuniary gain.

(7)  The capital felony was committed to disrupt or hinttee lawful exercise of any
governmental function or the enforcement of laws.

(8) The capital felony was especially heinous, atrogiousruel.

%9 Mitigating circumstances included:
(1)  The defendant has no significant history of priamaal activity.
(2)  The capital felony was committed while the defendaas under the influence of
extreme mental or emotional disturbance.
3 The victim was a patrticipant in the defendant’sdrant or consented to the act.
(4)  The defendant was an accomplice in the capitahjebmmmitted by another person
and his participation was relatively minor.
(5) The defendant acted under extreme duress or undbstastial domination of
another person.
(6) The capacity of the defendant to appreciate thmieality of his conduct or to
conform his conduct to the requirements of law stdsstantially impaired.
(7)  The age of the defendant at the time of the crime.
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final sentencing authority to the trial judge.
C. Jurek v. Texas

The Texas death sentencing scheme also crafted daath penalty law which
structured the discretion of the jury in capitadea Unlike the Georgia and Florida
schemes which created a number of aggravating mmitigating circumstances that were
subject to consideration by the jury and/or judgerpo the imposition of sentence, the
Texas statute crafted their death sentencing sctéfaeently in response to the earlier
Furmandecision. First, the new scheme limited the numb&omicides that could
potentially subject a defendant to a sentenceathd® By limiting the types of death-
eligible homicides, the new system sought to idgnffenses that were the most deserving
of a death sentence and alleviate many of the cositieat were expressed by thaman
Court. The new statute also required the jury to unanityarswer three questions in the
affirmative prior to the imposition of a death semie’*

A sentence of death, in this case, could onlyrij@sed after the jury found that

®The new revisions under the Texas Penal Code idehtffve categories of
homicides that, if knowingly and intentionally contied, could subject a defendant to a
death sentence: murder of a peace officer or firemaurder committed in the course of
kidnapping, burglary, robbery, forcible rape, asaar; murder committed for remuneration;
murder committed while escaping or attempting tocape from a penal institution; and
murder committed by a prison inmate when the vigsian employee.

®The Texas Code of Criminal Procedure Article 37.0@fuired the jury to
affirmatively answer the following questions:
(1)  Whether the conduct of the defendant that causedi¢ath of the deceased was
committed deliberately and with the reasonable expectdiadithe death of the deceased or
another would result;
(2) Whether there is a probability that the defendaatlds commit criminal acts of
violence that would constitute a continuing thteatociety;
3 If raised by the evidence, whether the conduct ef diefendant in killing the
deceased was unreasonable in response to the gtiompd any, by the deceased.
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each of the three statutory questions was provehdo8tiate beyond a reasonable doubt. By
requiring the three questions to be answered fwrithre imposition of sentence, the Court
found the new statute to be constitutionally pesibie despite the fact that it failed to create
any statutorily defined mitigating circumstances tiwuld be considered during the penalty
phase of the trial proceedifig.In addition to the procedural safeguards provided
defendants in death penalty trials, the Texas sydtieerthe Georgia and Florida systems,

afforded automatic appellate review to all defetslagceiving a sentence of death.

1. Mandatory Sentencing Schemes

Although the new statutes in Georgia, Florida &exas were found to be
constitutional, the Court struck down statutoryrgfes to death penalty statutes in
Louisiana and North Carolifia Unlike the Georgia, Florida, and Texas statuteishv
structured the discretion of the jury and impossdtaf guidelines in order to make
sentencing more rational, the legislatures of Liane and North Carolina responded to the
Court's decision iffurman v. Georgidy making the death penalty mandatory for all
persons convicted of specifically defined categoaiEfirst degree murdéf. These

mandatory death sentencing schemes were put ia plater the assumption that mandatory

®2The Court reasoned that the second of the threeiopesilowed the defendant to
introduce evidence to mitigate the question of Wwhehe would commit criminal acts of
violence that would constitute a continuing thteatociety”.

%3428 U.S. 325, 1976, and 428 U.S. 280, 1976, reisphct

®iBoth statutes were similar to those in Georgiarioand Texas in requiring the
finding of any one of several aggravating circumstanthat had to accompany the
commission of the first degree murder prior toithposition of a death sentence.
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sentences in certain cases would remove the paltémtiarbitrary, capricious, and
discriminatory decision making by the jury though glimination of their discretion in
capital cases. In such a system, the jury would lm® required to find beyond a reasonable
doubt that the defendant was guilty of committing tleath-eligible offense.
a. Robertsv. Louisana

In the case of the Louisiana statute, the lawnedsed from a discretionary statute
to one which mandated a mandatory sentence of dpatha finding of guilt among a
select number of first degree murder chafgesdditionally, the jury could only impose a
sentence of death in cases where both conditioresfaend to have existed in the
commission of one of the statutory definitionsicdtfdegree murder: specific intent to kill
or inflict great bodily harm and the commissioratiempted commission of one of the

statutorily defined offensé.

®The Louisiana Code of Criminal Procedure definedtADegree Murder as the
killing of a human being:
(1)  When the offender has a specific intent to kiltminflict great bodily harm and is
engaged in the perpetration or attempted perpatrafi aggravated kidnapping, aggravated
rape, or armed robbery; or
(2) When the offender has a specific intent to kill, or to inflictat bodily harm upon, a
fireman or a peace officer who was engaged in énpnance of his lawful duties; or
3 When the offender has a specific intent to kilttemmflict great bodily harm and has
previously been convicted of an unrelated murdés serving life sentence; or
4) When the offender has a specific intent to kilt@inflict great bodily harm upon
more than one person; [or]
(5) When the offender has specific intent to commit adeurand has been offered or
received anything of value for committing the murder

®®Cases where only one of the two conditions weradoesulted in a offense of
second degree murder and a mandatory sentencé amlprisonment. The Louisiana
statute also provided instructions to the jury ourfdifferent verdicts at the guilt phase of
the trial proceeding: guilty of first degree murdguilty of second degree murder, guilty of
manslaughter, and not guilty.
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b. Woodson v. North Carolina

The new death sentencing statute in North Carals@madopted a mandatory
sentencing scheme which mandated a sentence bffdedefendants found guilty of first
degree murder. Unlike the Louisiana law which nalyalefined the number of first degree
murder offenses that were subject to a death sentdre North Carolina law was broader
in its application of death sentences in first degnurder casés.

The Court ruled that such mandatory systems d@éseimg as those drafted by the
legislatures of North Carolina and Louisiana rantiay to the Eighth and Fourteenth
Amendment$? It was such a rejection of these mandatory ststiiat led states with death
penalty laws to provide the juries with sentendisgretion which was ultimately structured
and upheld in th&reggdecision. The Court, while recognizing that maadakaws could
lead to more defendants receiving death sentensesad of a relative few, expressed
concerns that such a system was constitutiongllygeant due to a number of
shortcomings.

First, the Court, in reviewing the history of mataty death sentencing statutes held
that such types of sentencing schemes could paitgmesult in additional problems.

Specifically, the Court cited instances where meorglaleaths sentencing schemes could

®The North Carolina General Assembly mandated aegeatof death in cases of
murder which were “perpetrated by means of poisenglin wait, imprisonment, starving,
torture, or by any other kind of willful, deliberaaed premeditated killing, or which shall be
committed in the perpetration or attempt to pegtetany arson, rape, robbery, kidnapping,
burglary or other felony”.

®®The Court cited the history of mandatory deatheswing statutes at common law
and the instances of jury nullification where jgrigten failed to convict offenders of first
degree murder in cases where the penalty of deadtbelieved to by inappropriate.
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result in cases of jury nullificatiotl.Although it was argued that the Louisiana and INort
Carolina statutes corrected deficiencies in deatkesicing schemes that were cited in the
Furmandecision, the Court held that mandatory sentendgs'apered over the problem
of unguided and unchecked jury discretiéh'By taking this approach, the mandatory
sentencing statutes were viewed as problematiceb@ thurt for their failure to create
standards to determine who would receive a sentdraeath or life imprisonment. The
Court also found that neither of the mandatoryesenhg schemes provided any
consideration of the character or record of therafér or other mitigating circumstances
prior to the imposition of a death sentence. Sufghlure on the part of the new statutes to
take into account these types of factors only setwétreat those convicted of first degree
murder as members of a faceless, undifferentiates$ raf people to be subjected to the
blind infliction of death” which would be inconssstt with the Eighth and Fourteenth
Amendments”! Finally, the mandatory sentencing schemes warekstlown for failing

to provide for proper appellate review which wae ohthe staples in the Georgia, Florida,
and Texas statutes.

Despite the Court's ruling f@regg the new death sentencing procedures were

challenged as being merely cosm@étand the system undEurman the petitioner argued,

®The Court noted that mandatory death sentencesl ¢eadl juror to depart from
their oaths by finding the defendant guilty of esk¥soffense in cases where the felt a death
sentence was inappropriate.

%428 U.S. 280, 302.

"d 304.

2428 U.S., at 198.
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was still in operation. However, in its opiniohetCourt rejected this argument believing
that, in the absence of supportive scientific evage the new death sentencing statutes, by
focusing on the nature of the crime and the charigtts of the individual, promised to
adequately channel the jury's discretion in sualayto provide safeguards against the

arbitrary, capricious and discriminatory sentengaterns cited iffurman’®

C. The Federal Death Penalty System
1. Brief Overview

Similar to death penalty systems, at the stat,léhve federal death penalty has a
history that extends back to the formation of thé&dhStates. After the creation of the
U.S. Constitution, Congress enacted a mandatoth geaalty for a number of newly
created federal offenses and proscribed hangitigeasew method of execution for those
found guilty of death-eligible offensé.In addition to proscribing the death penaltydor
select number of offenses, the early federal deatlalty statute specified a number of
related procedures for handling all federal capitgles. Special procedures included the
appointment of one or two counsels that were expegin the rule of law, free access to

counsel, complete access to potential witnessdgharright to an advanced copy of the

3Id., at 206-207.

"*The First Congress specified a number of feddfahses at this time that were
punishable by death including: murder, treasongcpjréorgery, offenses committed on the
high seas, if committed within that body of a couniglent acts committed on a ship’s
commander to hinder defense of the ship or its gjom@king revolt in the ship, any act of
hostility against the United States, or any citigereof, upon the high sea under colour of
authority from any foreign prince or state; aidimglabetting piracy; assisting forgery or
uttering forged public securities; and, rescuindreeing of anyone convicted of a federal
capital offense.
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jury list at least two days prior to the startlué trial proceeding.

As the death penalty moved from its early rodts the 18 century, the
administration of capital punishment at the fedena| resulted in unintended
consequences. Because of perceptions that maydatith sentences were overly harsh, a
significant number of death sentences imposed gltinis period ended with convicted
offenders receiving pardof3.A number of capital trials also ended in acqlsitia cases
where the jury believed the sentence of death wiasstified’® At the same time, the
American Society for the Abolition of Capital Pumisent was founded in 1845 and by
1890 a number of state legislatures either movedbdtish their respective death penalty
statutes or eliminated mandatory death sentencksepfaced them with discretionary
statutes (Bedau, 1982). Rather than follow theanmant toward the total abolition of its
death sentencing statutes, the federal governmantesl legislation which limited the death
penalty to five statutory situations, made all Hesintences completely discretionary, and
substituted life imprisonment for a number of offes that were previously capital
offense’’ By 1899, the U.S. Supreme Court would approvdetieral death sentencing

statute which granted absolute discretion to junespital cases iwinston v. United

By 1829, 138 federal capital trials had resulted1itB convictions and 42
executions. However, an additional 64 of 118 cdrons resulted in pardons because of
perceptions that mandatory death sentences welatsb in their administration.

®A number of acquittals involved cases of jury nigdéfion where sympathetic
juries freed guilty offenders because of the hagsbmf mandatory death sentences.

""The Federal government limited the administraticapital punishment by
enacting, “An Act To Reduce The Cases In Which Dieath Penalty May Be Inflicted”
Act in 1897. Juries were granted discretion inomemending a death sentence or life
imprisonment for offenses involving murder or rape.
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Statesand required the jury to use its sound discretidme lenient in cases that it deemed
appropriat€?

As the Federal death penalty system progressedtfie 28' century, unguided,
absolute discretion remained the staple of jurigbe federal system. After revisions to the
statute in 1909 and 1948, the penalty for rapeam@nded to permit juries to impose a
sentence of death, life imprisonment or any terryeatf's in prison upon conviction.
Additionally, the U.S. Supreme Court would reqyunees to reach a unanimous decision
prior to the imposition of a death sentence. Asrassequence of increases in the
commission of a variety of crimes nationwide, Coegralso expanded the list of death-
eligible offenses that would be subject for consitien by the jury in capital casés.

The Court’s decision iRurman v. Georgiatrike down the federal death penalty for
being in violation of the'8and 14' Amendments in the same fashion as the death
sentencing statutes at the state level. By giwidggs and juries absolute and complete
discretion in capital cases, the statutes at leattld fell significantly short of providing the
guidance to sentencing authorities that the Caeteed necessary to produce fair
sentencing decisioff8. The Court ruled that it was the lack of struatudéscretion or
guidance to the sentencing authorities in capétsés that the Court believe could increase

the likelihood of arbitrary, capricious, or discimatory sentencing outcomes which were

8172 U.S. 303 (1899).

“Congress expanded to the list of death-eligible nstfe included violent
kidnapping, train-wrecking resulting in the deatht® passengers, providing narcotics to a
minor, espionage under the Atomic Energy Act, bampihijacking, killing by use of
explosives, and non-lethal rapes.

80408 U.S. 238, (1972)
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inconsistent with protections under the U.S. Ctutgdn. In a review of the history of the
federal death penalty, Little (1999) noted a prediilet response to tik@irmandecision by

the Federal government and a number of statedgisk> In response to the Court’s
rejection of death sentencing statutes which gadggs and juries unguided discretion,
many jurisdictions replaced unguided discretionesgihg schemes with mandatory death
penalty statutes. Now, juries and judges wereired)to impose a death sentence in capital
cases after finding relevant facts in the caseeyoreasonable doubt. In such cases,
mandatory sentences would presumably reduce théhtod of arbitrary, capricious, and
discriminatory sentencing practices by focusinglgaa whether the death-eligible offense
was committed. Two years after thermandecision, the Federal government created a
federal death sentencing statute that it believaadvaddress many of the Court’s concerns.
Following recommendations contained in the ModeldP€ode that was previously
proposed by the American Law Institute, the Antikkjag Act was created in 1974 to make
the death penalty an option in cases where aicyiesulted in the death of the victifn.

The new procedural process under the new law gredva bifurcated sentencing
hearing and created a list of statutory aggravatmgmitigating factors for consideration at
the charging and sentencing phases. Also, thdaweauthorized a mandatory sentence of
death in cases where at least one aggravatingrestance was found without any

mitigating present. However, the Court would eualty strike down early attempts by

81 ittle, R. (1999). The Federal Death Penalty: tbtisand Some Thoughts about
the Department of Justice’s Role. Fordham Urbam Jaurnal 26, 347-508.

8The Model Penal Code was developed in 1962 totdssjislatures in creating
standards to structure the discretion of the judgelsjuries on capital cases.
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North Carolina and Louisiana to adopt mandatoryhdsantencing statutes in their

respective jurisdiction¥ This ruling would ultimately render the federabth penalty law

unconstitutional.

2. Revisions to the Federal Death Penalty Statutes
a. The 1988 Continuing Criminal Enterprise “CCE” statute.

In his analysis of the Federal death penaltiesysLittle also noted a series of

substantive and procedural changes in the lavwitbig designed to address the Court’s

earlier rulings on death sentencing statutes ttfareguided discretion or required

mandatory death sentences in capital cases. b i®esponse to an increasing problem

of drug use and distribution in the United Stat&sgress enacted the Comprehensive and

Drug Abuse Prevention and Control Act, which crédke crime of engaging in a

continuing criminal enterprisé. By creating the new offense, Congress soughtgeta

drug kingpins and deter potential traffickers witimalties that included mandatory

sentences of life imprisonment without parole. Bg8, penalties for committing a

continuing criminal enterprise offense would beamqged to include the possibility of the

8Woodson v. North Carolina28 U.S. 280 (1976) aridoberts v. Louisiana428

U.S. 325 (1976).

(1)
(2)
(3)
(4)
()

84The continuing criminal enterprise offense consi§ive elements:

A felony violation of the narcotics laws;

As “part of a continuing series of violations” dktnarcotics laws;

Undertaken in concert with five or more other pesso

“With respect to whom” the defendant is an organiesupervisor; and,

The defendant obtains substantial income from tteitees. In order to secure a

conviction, federal prosecutors are required tabdish conspiratorial conduct among the
third and fourth elements.

38



death penalty. Since tiR@irmandecision, several legislative measures were thirghe
U.S. Congress between 1972 and 1988 to revisedeedl death penalty and how it would
be administered. After going through a periodailetl legislative efforts and a lack of
consensus over the parameters to be included methdaw, Congress successfully created
new procedures to be implemented in cases und@O8& Continuing Criminal Enterprise
or “CCE” offenseé®” Similar to the state death penalty laws, therf@dgatute provided a
bifurcated hearing which separated guilt and persgithases in capital cases, required
aggravating circumstances to be unanimously fourtidyury, permitted non-unanimous
findings of mitigating circumstances, and remowved requirement that the jury impose a
death sentence in certain circumstariéeshe new law also provided a number of
additional protections to offenders in capital saseluding reasonable advanced notice by
the government of its intent to seek the deathlper@gpointment of defense lawyers
competent in capital cases for defendants, in\aste expert or other reasonable personnel
for the defendants, and a list to defense couagealding the specific aggravating
circumstances that federal prosecutors would sepkowve. Finally, the law required trial
judges, as an additional safeguard prior to julpderations, to specifically instruct the jury
in capital cases that it:

“Shall not consider the race, color,

religious beliefs, national origin,
or sex of the defendant or victim,

%The new federal death penalty law would be limited individuals who
intentionally killed or caused the intentional ki of another individual.

8The new law also significantly narrowed the clagsdeath-eligible cases by
specifying four different levels of intent as aggting circumstances that were required to
be found by the jury beyond a reasonable doubt fwrithre imposition of a death sentence.

39



and that the jury is not to recommend

a sentence of death unless it has concluded
that it would recommend a sentence of death
for the crime in question no matter what such
characteristics of the defendant may He.”

After the guilt phase of the trial, the jury wascarequired to unanimously conclude,
beyond a reasonable doubt, that one or more aggrgwitcumstances were present, permit
non-unanimous consideration of mitigating circumséss, and was not required to impose a
sentence of death in cases where aggravating Gtanges were found to “outweigh”
mitigating circumstance$. Finally, the federal death penalty statute wasted with the
expressed prohibition of being carried out on mgntatarded individuals, the insane, or
persons who were under the age of eighteen attieeof the commission of the offense.

b. The 1994 Federal Death Penalty Act (“FDPA”).

Although the CCE procedures would survive a nunobeonstitutional challenges,
Congress eventually expanded the federal deathtpeénahclude additional death-eligible
offenses. Congress also added a number of pratesddeguards similar to those found in
several death penalty statutes at the state leaeldress concerns cited in figman
opinion which were assumed to reduce the likelihaioarbitrary, capricious, or
discriminatory sentencing outcomes. The enactwigthe FDPA was also followed by the

implementation of a number of protocols which reggiiUnited States Attorney to follow

8Little (1991) noted in his analysis that the jungtruction was note required by
past rulings on federal or state death sentenaihgnses but was added as an extra
protection to defendants in capital cases.

8The jury would not be constitutionally precludedrfr granting the defendant
mercy in cases where aggravating circumstances Veened to outweigh mitigating
circumstances.
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specific guidelines in cases where the death pewals sought in federal casés.
Additionally, the revisions to the FDPA include@my of the procedural protections
approved by th&reggdecision. Death penalty cases in the federa¢systould be
subject to a separate, bifurcated hearing to deterthe penalty after a finding of guilt and
prosecutors are required to provide written ndbbcgefendants of their intent to seek the
death penalty within a reasonable time beforertheproceeding® Federal prosecutors
were also required to specify which statutory amkstatutory aggravating circumstances
they intended to prove at trial and are limitethimse identified circumstances unless
amended and approved by the cdtirf he statute also provides defendants with two
lawyers in all capital casé$.Finally, in capital cases that result in a desatfitence, a
review of the case is conducted by the court of @gpgon appeal by the defendant to

determine, among other things, “whether the sertehdeath was imposed under the

8Although United States Attorneys were required uride FDPA to follow strict
protocols in gaining approval from the U.S. Attorney Gahier seek the death penalty, they
continued to have wide latitude overall in choosivigch cases would be subjected to the
approval process.

*“The enactment of the FDPA resulted in forty fedeftinses that could be subject
to the death penalty. The Antiterrorism and EffecDeath Penalty Act of 1996 (AEDPA)
added four additional death-eligible offenses toftderal death penalty system.

INon-statutory aggravating circumstances may incltte defendant’s history of
violence, likelihood of future dangerousness, priditygpleas to violent offenses, or, prison
records indicating bad conduct. Also, 18 U.S.C 38@fines twenty-seven aggravating
circumstances separately for offenses involving ibm®a (16); espionage and treason (3);
and, drug offenses (8).

%2This statutory protection exceeded many previoustitatisnal requirements of
court-appointed counsel and required at least dn¢he assigned attorneys to have
experience in capital cases.
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influence of passion, prejudice, or any other aabjtfactor.®* Also, cases that received
death sentences were entitled to appellate reyi®n appeal by the defenddht.

The passage of the FDPA also resulted in theioreat a number of procedural
requirements in capital cases that were assunegititess many of the concerns expressed
in theFurmanopinion. Juries in capital cases are requirednwpfinding of guilt, to
consider three separate criteria prior to the intijposof the death penalty: (1) whether the
defendant acted with a requisite mens rea makimgehgible for a sentence of death; 2)
whether other aggravating and mitigating circunstarwere present; and, (3) whether a
sentence of death was justified.

The first criteria under the FDPA requires capiiaks to determine beyond a
reasonable doubt if the defendant is eligible fdeath sentence by establishing whether the
defendant’s conduct was consistent with any orfewsfspecific statutorily defined mental

states or “mens rea” which is considered a negestament of the death-eligible offeriSe.

9318 U.S.C. Sec §3595.

%Cases at the state level that result in death reeggeare subject to automatic
appellate review. However, appellate review okfatlcases resulting in death sentences
are not automatic and are conducted only upon stdpyethe defendant.

%Under 18 U.S.C. §3591(a)(2), a defendant foundygafla death-eligible offense
can be sentenced to death by the jury if it finds the defendant:
Q) Intentionally killed the victim;
(2) Intentionally inflicted serious bodily injury thegsulted in the death of the victim;
3) Intentionally participated in an act, contemplatihgt the life of a person would be
taken or intending that lethal force would be usedonnection with a person, other than
one of the participants in the offense, and themidies as a result of the act; or,
4) Intentionally and specifically engaged in an acwiglence, knowing that the act
created grave risk of death to a person, other than one pédutitgpants in the offense, such
that participation in the act constituted a reckldsregard for human life and the victim
died as a result of the act.

42



The statute established a range of “mens rea” aagsgfrom “clear intent” to “reckless
disregard” to prohibit defendants who were negligetheir actions from being sentenced
to death in cases where their victims died.

After the mental state of the defendant in thero@sion of the offense was
established, the jury is required to determine e statutorily defined aggravating
circumstance advanced by federal prosecutors bwvampresent® The FDPA also
provides an added protection in federal capitatgasy giving defendants wide latitude to
present any relevant mitigating circumstancesequty during the penalty phase without
requiring them to provide any advanced notice ofittfi@mation to federal prosecutors.

However, federal prosecutors are required to ndgfigndants of their decision to seek the

%Aggravating circumstances were required to be prdeyond a reasonable doubt
by federal prosecutors and unanimously agreed uptimelgury. Defendants are required to
prove mitigating circumstances by a preponderanteecévidence.

%’Statutory mitigating circumstances under 18 U.S€x. §3592 include:
Q) Impaired capacity — The defendant’'s capacity taepate the wrongfulness of the
defendant’s conduct or to conform to the requiremen law was significantly impaired,
regardless of whether the capacity was so impagdd constitute a defense to the charge.
(2) Duress — The defendant was under unusual and stibkt@uress, regardless of
whether the duress was of such a degree as totatmatdefense to the charge.
3 Minor participation — The defendant is punishakdeaaprincipal in the offense,
which was committed by another, but the defendapdisicipation was relatively minor,
regardless of whether the participation was so nasdo constitute a defense to the charge.
4) Equally culpable defendants — Another defendaieéendants, equally culpable in
the crime, will not be punished by death.
) No prior criminal record — The defendant did notéra significant prior history of
other criminal conduct.
(6) Disturbance — The defendant committed the offensdeiu severe mental or
emotional disturbance.
(7)  Victim's consent — The victim consented to the anizhconduct that resulted in the
victim’s death.
(8) Other factors — Other factors in the defendanttk@eound, record, or character or
any other circumstance of the offense that mitigggenst imposition of the death sentence.
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death penalty and must provide advanced noticefende counsel regarding which specific
aggravating circumstances will be presented aneeprat triaf’®

The final stage of the federal capital sentenpimgse process involves a “weighing”
process of all relevant aggravating circumstanuatsare proven beyond a reasonable doubt
and any mitigating circumstances submitted by defetsdfor consideration by the jury.
Under federal law, the weighing process is morditatise than quantitative, and is not
based on whether aggravating circumstances are fousutweigh mitigating
circumstanced’ Rather, the final sentence of death or life isgmiment is based on the

jury’s final determination of whether the senterscistified. In reaching this

%aggravating circumstances for homicide under 18©.Sec. §3592 include:
(2) Death during the commission of another crime.
(2) Previous conviction of a violent felony involvindieearm.
3 Previous conviction of an offense for which a sentenceathdor life imprisonment
was authorized.
4) Previous conviction of other serious offenses.
(5) Grave risk of death to additional persons.
(6) Heinous, cruel, or depraved manner of committidgnsfe.
(7 Procurement of offense by payment.
(8) Pecuniary Gain — The defendant committed the offeass consideration for the
receipt, or in the expectation of the receipt,mofthing of pecuniary value.
9) Substantial planning and premeditation.
(10) Conviction of two felony drug offenses.
(11) Vulnerability of the victim — The victim was pailarly vulnerable due to old age,
youth, or infirmity.
(12) Conviction for serious federal drug offenses.
(13) Continuing criminal enterprise involving drug saesninors.
(14) Crime committed against high public officials.
(15) Prior conviction of sexual assault or child molestat
(16) Multiple killings or attempted killings.
(for complete statute information, see Table 1).

%At this point in the decision process, the DFPAgpet provide any guidance to
the jury regarding how aggravating and mitigatimguenstances should be weighed against
each other.
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determination, jury’s are required to enter thalfsentence of “death” or “no death” on a
special verdict form. Additionally, juries are tae to record all aggravating circumstances
that are found unanimously and beyond a reasonablat,cand whether more aggravating
or mitigating circumstances were determined totefter the final deliberation$® The

jury is then required to determine, after the wegiglprocess, whether a death sentence is
justified. As an added precaution, the FDPA cleprbvides for instructions to the jury
which state that death sentences are not mandatoages where aggravating
circumstances are found without any mitigating emstances. Rather, juries are required
to determine whether the presence of aggravatmgrostances in the absence of mitigating
circumstances is sufficient to justify a senterfcdeath. Finally, the jury is instructed not to
consider race, gender, religious beliefs or othappropriate factors into the jury
deliberations and required to sign a certificatdhi® fact after the final decisions has been
determined.

3. Prosecutorial Discretion and the Federal Capital Cae Review
protocols.

At the time that the FDPA was enacted, procedamesprotocols were also put in
place at the charging phase of the death penalteps to ensure consistency in the
administration of the death penalty at the federad!*°* All cases involving the death

penalty routinely begin with the decision by fedgnasecutors to seek the death penalty in

1%Ithough non-statutory aggravating circumstances beagonsidered by the jury,
at least one statutory aggravating circumstancet besfound by the jury beyond a
reasonable doubt prior to the imposition of a deatitence.

1%The U.S. Department of Justice’s Capital Case Potgpcommonly referred to
within the department as the “Death Penalty Prétosas issued by the U.S. Attorney
General on January 27, 1995.
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cases deemed to be eligible.Firman v. Georgiathe U.S. Supreme Court expressed
concern that unguided discretion in the sentenaingess could result in arbitrary,
capricious, or discriminatory outcomes by juriesapital case®’? To address those
concerns, th&regg v. Georgiapproved death sentencing statutes which provided
guidelines to the juries in capital cases to pretreninfluence of extra-legal or other
inappropriate factors on sentencing outcoff&ddowever, no such concerns were raised by
the Court with respect to the significant latit@l@ilable to prosecutors in their decisions to
seek the death penalty among eligible cases.

Prosecutorial discretion is a constant fixturenm¢riminal justice system. As a
result of this longstanding tradition, prosecutmes entrusted with considerable power over
exercising their judgment and conscience in deagsiovolving the filing or dismissal of
charges, the number and types of charges filedelhsgvpotential plea bargains with
defendants. In an overview of prosecutorial dismne Cox (1975) noted the structure of
statutes and criminal codes in many American jwtgths may explain the wide degree of
latitude that is often given to prosecutts First, the broad range of criminalized behaviors
such as offenses that are “victimless crimes” ofésult in a degree of discretion on the part
of prosecutors to decide which offenses will besponited and how those prosecutions will
be pursued. Second, many criminal statutes ofterlagvand duplicate one another, which

provides opportunities to prosecutor to chargerakfat’s with criminal offenses that may

192408 U.S. 238, (1972).
193128 U.S. 153, (1976).

1%9Cox, S. (1975). Prosecutorial Discretion: An Ou@w American Criminal
Law Review 13 383-434.
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produce the desired conviction and penalties. dT einumber of criminal statutes often
reflect the moral sentiments of the citizens invergjurisdiction. For example, violent
offenses against children may invite selective meiment of the law since these types of
violations are more likely to evoke the moral outraf the public and influence charging
decisions by the prosecutor. Fourth, a numberatiitets often attempt to apply criminal
sanctions as mechanisms of social control to belathat may be more appropriate for
disposition though other meaf?s. Finally, prosecutorial discretion often resuits
antiquated or outdated laws that remain on the ©eokong that prosecutors often have the
power to choose which laws will be enforced.

In addition identifying the nature of criminal &tges and codes as sources of
prosecutorial discretion, Cox noted a number ofeebdgal factors that may result in
disparities from such discretion. First, a prosacsi caseload and existing resources could
have an impact on charging decisions. Prosec@sigway of reducing existing caseloads,
could shift the responsibility of prosecuting casesther state or federal agencies. Second,
the adversarial nature of the criminal justiceaysinay breed the prosecutor’s desire to
maintain or increase his or her conviction rateosBcutorial discretion, in such instances,
may influence the manner in which certain cases@eened, pursued or settled via plea
bargain prior to or during trial. Third, discretimay result in charging disparities in cases

where the prosecutor may bargain with certain akfets as a way to gain valuable

1%Cox noted that social problems such as child norsmtipitra-family conflicts,
and other victimless crimes may be disposed of raffegtively by agencies outside of the
criminal court system.
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information or testimony concerning other suspectiiicals or criminal offense$’

Finally, the pressure of public opinion may inflaercharging decision on the part of the
prosecutor. Additionally, political pressures, tieed to maintain the public’s respect for
the criminal justice system, and negative pressrame may also influence how prosecutors
exercise their discretion in charging outcomes.

Despite the fact that tlf@irmancourt raised concerns over the potential impact of
unguided discretion of capital juries on sentencingomes, no such concerns were raised
regarding the unfettered discretionary power ofecotors. Rather, the Court recognized
the importance of prosecutorial discretion is caseslving the death penalty. Ti&regg
court, in their approval of the revised Georgiathlsantencing statute, rejected the claims
that the “unfettered authority” of the prosecut@sveonstitutionally impermissibté’

Thus, in the view of the Court, prosecutor disoretlid not render the state’s death penalty
statute unconstitutional.

The Court’s ruling irMcCleskey v. Kempvould also influence how the federal
death penalty procedures and protocols were adoptbd federal system. In that case, the
petitioner raised concerns that the race of thawinfluenced whether the death penalty
was imposed and, in turn, suggested that the geathlty in the State of Georgia was

unconstitutional under the Equal Protection Clafghe 14' Amendment®® Specifically,

1%Cox pointed to a number of negative consequencéscdmaresult in instances
where the prosecutor uses discretion to obtairrnmdtion or testimony: decisions not to
charge, decisions to dismiss charges already bromigat,eduction in existing charges.

197428 U.S. 153, at 199 (1976).

1%The petitioner also raised the issue that the deatalty in Georgia was
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the petitioner irMcCleskeyocused on statistical data submitted to the Gshith found
that killers of white victims were 4.3 times moikesly to have the death penalty imposed in
their cases than killers whose victims were bfdekAdditionally, the race effects found in
the Georgia sentencing system remained signifediéert considering 230 non-racial
variables that could have influenced sentencingomaés in capital cases. Based on these
findings, the petitioner concluded that the St&t@@orgia placed a higher value on the lives
its white citizens than its black citizens. Altighuthe Court would ultimately reject the
petitioner’s claims of racial bias in the Georgeatencing system, the Court’s ruling would
lead to the eventual creation and adoption of sépeocedural safeguards in the federal
death penalty system which attempted to addresmpect of racial bias in capital cases.
As a result of th&reggandMcCleskeyulings, as well as subsequent revisions to the
federal death penalty statutes, measures wouldwalnbe adopted by 1994 with the
intent of addressing threats of racial bias inféfukeral death penalty system.

After the enactment of the FDPA, the U.S. Depantnoé Justice (hereafter referred
to as “D0OJ”) adopted procedures and protocolsdatltpenalty cases to remove the

potential influence of extra-legal factors, suchaa®, from the decisions of U.S. Attorneys

unconstitutional under thd'@mendment’s Cruel and Unusual Punishment clause.

1%9Ithough race-of-the victim effects were found Ewveral analyses, the race-of-
the-defendant effects were not found to be stedibyi significant.

11%The Court would reject the petitioner’s claim thatial discrimination influenced
the outcome in his case case due to his failure to demoripuigbeseful discrimination” in
the Georgia death penalty system. That is, theiquer failed to demonstrate that the
Georgia legislature passed the death statutegowiahknowledge that the administration of
the death penalty would result in it be unfairlypkgd to certain racial groups over others.
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seeking to charge defendants with death-eligildlensgs. Little’s review of the federal
death penalty protocols describes a fairly compémision making process at several levels
in the federal death penalty system that diffebstntially from charging procedures
typically found at the state levEf: At each of these levels, which begin with thergimay
decisions of the U.S. Attorneys with additional might by the Capital Review Committee,
the Deputy Attorney General and the U.S. Attornegpdsal, a number of procedural
protections have been adopted to address the pbiafiience racial bias in charging
outcomes in federal capital cases.

Although the DOJ protocols and procedures do reatte any substantive or
procedural rights for defendants charged with ehprimes, a number of governing
standards were adopted with the federal chargiomg@ols and procedures to address
previous concerns of racial bias in capital casésagsist decision makers at each level in
the charging proces$? First, the charging process required all autiesritvith decision
making power to consider each case on its own sn€fihis requirement would promote
fairness in the charging process by preventing detyal-characteristics such as race or
ethnicity from influencing the charging recommeimfad by U.S. Attorneys and/or charging
decisions by the U.S. Attorney General. Secondsidecmakers were required to treat

cases with similar characteristics in a similahfas. Although each federal district was

11 ittle, R. (1999). The Federal Death Penalty: éfiseand Some Thoughts about
the Department of Justice’s Role. Fordham Urbam daurnal 26, 347-508.

120 United States v. McVeigB44 F. Supp. 1478 (1996), two district courtgdul
that the decision to seek the death penalty is solely adaraftprosecutorial discretion and
defendants are not entitled to due process protectihat are typically afforded in
adjudicative or quasi-adjudicative government pedaggs.
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viewed as being distinctive in terms of its respecBtate and local practices, federal
prosecutors were required to adopt charging pesctitat would result in more consistency
across the nation. By requiring oversight at migtipvels, this requirement would reduce
charging disparities across federal districts.rd;ithe charging process required the
decision makers at each level in the review protmedstermine whether the applicable
statutory aggravating factors and any relevantsiatutory aggravating factors sufficiently
outweighed the applicable mitigating factors or thke aggravating factors existed in the
absence of mitigating factors to justify a sentesfageath. Finally, the U.S. Attorneys, the
Capital Review Committee, the Deputy Attorney Gahemd the U.S. Attorney General
were are required to consider whether any legigrteat enforcement or prosecutorial
reasons existed prior to the decision to seek tiorseek the death penalty.
a. The United States Attorneys

At the federal level, the charging process begitis an internal assessment by
prosecutors of eligibility of the offense for theath penalty™® All death-eligible cases are
generally required to meet three criteria: (1)datendant is charged with an offense that is
statutorily authorized to receive a death sentg2ye¢he defendant intended or had a high
degree of culpability with respect to the deatthefvictim; and, (3) one or more statutory

aggravating circumstances must be present in $e¢aAdditionally, the decision to seek

113 Generally, federal cases for which a death seateray result require the killing
of the victim as a necessary element of the criHewever, a number of non-homicide
offenses such as treason, espionage and drugbdigtn offenses under certain
circumstances are statutorily eligible to recehedeath penalty.

Yprosecutors seeking the death penalty are alsdredqio provide a notice of
intent to seek the death penalty to defense cowrsglmust specify which aggravating
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the death penalty in federal capital cases isiafk@nced by whether it is in the interest of
the Federal government to pursue the case oventdrest of the state in which the offense
initially occurred. The “substantial federal irgst” provision requires U.S. Attorneys to
consider whether the Federal interest to pursugeptaion outweighs the interests of other
State or local jurisdictions. In such cases inNgVdual jurisdiction”, it is generally
recognized that the federal death-eligible offensg also be prosecuted under state'faw.
According to the United States Attorney’s Manuallstantial federal interest” to prosecute
a criminal case over the interests of the spesifite can be demonstrated if: (1) the Federal
government’s case is found to be stronger tharofithe state’s case; (2) the criminal
activity involved in the case was found to extesgldnd the borders of the respective state;
and, (3) there is a higher likelihood of effectpu@secution in the federal court versus the
state court!®

Additional safeguards were also added to the adgptotocols to promote fairness

and consistency in charging decisions by fedegmutors. Cases involving the decision

circumstances the government will propose to pas/a justification for seeking the death
penalty.

15According to the “substantial federal interest” yision, U.S. Attorneys can
assume jurisdiction over the case and requestdhth ghenalty in state jurisdiction that do
not have the death penalty as a charging and samjeption. However, federal
prosecutors cannot claim “substantial federal @##rin a non-death penalty state solely as
a means to obtain the death penalty.

1®According to DOJ policy, federal authorities wiften defer to state officials in
homicide prosecutions to avoid duplicate prosenstiof cases where the federal and state
governments hold dual jurisdiction. In such ca$ederal authorities will not prosecute
offenses if the state chooses to do so.
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by U.S. Attorneys to seek the death penalty advdmmoegh a number of levels prior to the
final authorization by the U.S. Attorney Generaséek the death penalty in capital cases.
Atfter eligibility requirements have been met andrgng decisions have been finalized, all
U.S. Attorneys are required to submit any pendisgsdor which the death penalty is
authorized regardless of whether or not the deathlfy is being recommend&d.
Although the U.S. Attorneys are not required tostdtwith the authorities in DOJ with
final decision making power over cases that recaitborization to continue in the process
as death-eligible cases, they are required to prep@eath Penalty Evaluation” form for
all potential capital cases. Similar to casesdgiat the state level, prosecutor are provided
considerable discretion in their decisions regarde death penalty. Although senior staff
at DOJ will often defer to the decisions by U.SloAteys to not seek the death penalty in
many cases, all indictments which may result inadfdsentence are regarded as “trigger
cases” and are heavily scrutinized during the éhgrorocess®®

The current charging system also gives wide @gitio U.S. Attorneys in plea
bargains with defendants in capital cases. Althdd@J protocols and procedures prevent
federal prosecutors from seeking the death peimatixder to gain a more favorable plea
bargaining position, they are free to use theirrdismn to approve any plea bargains in a

capital cases as a means of disposing with thepciseto the trial proceeding?® After the

Al U.S. Attorneys must obtain written approvalrfiche U.S. Attorney General
in order to formally seek the death penalty.

18Any federal case that is potentially eligible foe teath penalty is considered a

“trigger” case and is sent to DOJ for review regardless etlven or not the death penalty is
being sought.
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plea bargain is approved, federal prosecutorsegr@ned to report any plea agreement to
senior-level officials at DOJ with an explanation the agreemenit®

Under 21 U.S.C. § 848(h)(1) and 18 U.S.C. § 3598[&. Attorneys are required
to provide notice to defense counsel that theyahte seek the death penalty and all
statutory and non-statutory aggravating circumstatita will be proven at trial must be
clearly specified. The capital case protocols@ededures also require that proper notice
of intent to seek the death penalty be given tertssf counsel at the time of the indictment
of a death-eligible offense or prior to the timatttihe U.S. Attorney decides to obtain
approval from the Attorney General to seek thetdpanalty*** Additionally, U.S.

Attorneys are also encouraged to consult with def@ounsel before the case is submitted

11%Under section 9-10.000 of thénited States Attorneys Manugie U.S. Attorneys
may not seek, or threaten to seek the death pefualtthe purpose of gaining a more
favorable negotiating position with defendants apital cases. Additionally, the U.S.
Attorneys, unless approved by the Attorney Genearal,prevented from entering into any
binding plea agreements which may preclude therdgip General from seeking the death
penalty. Accordingly, the U.S. Attorneys are reqiiite inform all parties that any plea
agreements reached are not binding and are conditioned aattiorization of the Attorney
General.

120y.S. Attorneys are not required to seek approeahfthe U.S. Attorney General
prior to the decision to enter into a plea agrednveith defendants in capital cases.
However, the withdrawal of the death penalty iragaecthat was not part of a plea bargain
and was previously approved by the U.S. Attorneyg@admrequires a review by the capital
case review committee and final approval by the Bit®rney General.

12)The requirement of notice of intent to seek thetiigzenalty is intended to
provide defense counsel with the opportunity tosené mitigating facts to the U.S.
Attorneys that may influence the decision or noséek the death penalty in death-eligible
cases.
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to the Attorney General in cases where the deathlfyds being recommendéd. After
notice has been given or approval has been sahgHhtl.S. Attorneys are required to
prepare the evaluation form with the required imfation for submission to the Capital Case
Review Committee, which has nationwide jurisdictigpon submission, the capital case
review committee, which consists of the Deputy Aty General, the Assistant Attorney
General of the Criminal Division, and other sediostice Department lawyers who are
designated by the U.S. Attorney General, reviewsriformation prior to making a final
recommendation to the U.S. Attorney General. Red protocol, all death-eligible cases,
regardless of whether the death penalty is beingrgpare submitted by the U.S. Attorneys
to the capital case review committee. After tregedaas been submitted for review, counsel
for the defense is afforded the opportunity to siibrpresentation to the committee prior to
the final decision made by the U.S. Attorney Genterakek the death penalty. In response
to concerns raised McCleskeyof potential racial bias in the Georgia death figrsgheme,
defense counsel’s presentation may also includeadgnce of racial bias against the
defendant, as well as any additional evidence o$@satic pattern of racial discrimination
by DOJ in the administration of the death penaltheFederal system. Concerns of racial
bias in the Federal death penalty scheme weremedsy addressed by the creation of a
“race-blind” charging system that attempts to reen@ce or ethnicity from the
consideration in the final charging process. ThuS, Attorneys are prevented from

including any information regarding the race or gtityiof the defendant or victim in the

122\leetings with defense counsel often provide an dppity for the U.S.
Attorneys to explain the position of the defense amdvide any relevant rebuttal
information to DOJ authorities who have decisiorkimg power in the charging process.
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case file that goes to the U.S. Attorney General.

Prior to the submission of the charging recommgmasito the U.S. Attorney
General, federal prosecutors are required to &ateca moral rationale which provides a
justification for the decision to seek the deathglty under the applicable federal statute.
Additionally, federal prosecutors are requiredde gimilar standards as those typically used
by juries in capital cases to justify their decisiém seek the death penalty. Thus, the
justification to seek the death penalty is basegart, on the requirement that federal
prosecutors determine which aggravating and mitigatircumstances exist AND whether
the aggravating circumstances are found to “oufuefge mitigating circumstancés’

b. The Capital Case Unit (“CCU")

After the preliminary decision making process besn completed with respect to

the request by the U.S. Attorneys to seek the qesthlty, all capital case submissions are

submitted with all required documentation to th@i@h Case Unit for review?> The

123By removing all information of race or ethnicityofn the case file that goes
before the U.S. Attorney General, it is assumetltthia requirement provides a safeguard
against racially biased charging decisions beindena a conscious or unconscious level.

12The charging process is considered by some to hwdhle to defendants in
capital cases in view of the fact that the aggravating fastdvmitted by federal prosecutors
must be supported by evidence beyond a reasonablet. ddHowever, the mitigating
circumstances submitted for consideration are loegdidwer standard and generally consist
of any such circumstances that may be reasonabldrfiiom the existing evidence.

12°All capital case submissions must include a deathajy evaluation form for
each defendant charged with a capital offensetale® prosecution memorandum, copies
of the indictments, written documentations frometse counsel which express opposition
to the death penalty, and any additional relevacuch@ntation and/or evidence. As an
added precaution, prosecutors seeking the deaditypel® not submit any information to
the review committee regarding the defendant(splrac ethnic background. However,
defense counsels have shared their client’s ratferagthnicity in past cases.
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Capital Case Unit (hereafter referred to as the D@4s$ created to add an additional layer
of review oversight to the capital case decisiokintaprocess. Although there is no formal
requirement, U.S. Attorneys are strongly encouragednsult with the CCU prior to
seeking a capital indictment. In 1998, the CCU e&tablished within the Criminal Division
of the U.S. Department of Justice in response ia@ease in capital cases in the federal
system with the intent of serving as an advisomponent for federal prosecutors. One of
the primary functions of the CCU, which is staffeith prosecutors with extensive
experience in prosecuting capital cases at thelstadk is to ensure that all information
related the race of the defendants and victimbgbas removed from the case files before

that are submitted to the U.S. Attorney Gen&falThus, the removal of all direct racial

12According to § 9-10.080 of the United States Ateysi Manual, charging
documents submitted for review must include:
(A) A prosecution memorandum detailed information réiggy the basis for the
recommendation by the U.S. Attorney including:
1. Any unusual circumstances in the case such as:

a. The case is being submitted for expedited review.

b. The case involves the extradition of the defendiaomh a country
where a waiver of the authority of the United Stébeseek the death
penalty is necessary for extradition.

c. The case presents a significant law enforcemergoredor not
seeking the death penalty (such as the defendasitisgness to
cooperate in a difficult prosecution.

d. The case has been submitted for pre-indictmentwevi

2. Any deadline established by the Court for the
filing of a notice of intent to seek the death
penalty, trial dates, or other time considerations
that could affect the timing of the review

process.

3. A narrative statement of the facts and supporting
evidence.

4. A discussion of relevant prosecutorial
considerations.

5. A death penalty analysis which identifies intent,
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information addresses concerns of racial biaspitalacases which was raisedvitCleskey

and creates a “race blind” charging procéss.

and applicable aggravating and mitigating
circumstances. Additionally, the U.S. Attorney
should note whether the aggravating circumstances
outweigh the mitigating circumstances to justify a
sentence of death or whether aggravating
circumstances exist in the absence of mitigating
circumstances to justify a sentence of death.
6. All background and criminal records of the
defendant (with the exception of information on
race or ethnicity of the defendant).
7. All background and criminal records of the victim
(with the exception of information on race or
ethnicity of the victim).
8. Victim impact statements from the victim’s family
on seeking the death penalty as well as other
victim impact evidence.
9. Discussion of the federal interest in prosecuting
the case.
10. Any discussion on whether the defendant(s) are o#iné foreign countries,
and if so, whether the requirements of the Vienaav@ntion on Consular
Relations have been satisfied.
11.A recommendation of the United States Attorney dmetier the death
penalty should be sought.
(B) A death penalty evaluation form for each defenddnatrged with a death-eligible
offense.
(C) A non-decisional information form.
(D) Copies of all existing and proposed supersedingtiments.
(E) A draft notice of intention to seek the death pignal
(F) Any materials submitted by defense counsel.
(G)The name of the assigned U.S. Attorney who is resipte for communicating with
the Capital Case Unit.
(H) Any relevant court decisions which highlight couders and deadlines.

127Although direct racial information of the defendant arddini is removed prior to
charging authorizations made by the U.S. Attornepe®s, U.S. Attorneys are aware of
those racial characteristics when their chargingsttens are determined. However, all
racial information is retained by DOJ for researatppses.
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The CCU also provides a level of oversight todharging decisions made by the
U.S. Attorneys by evaluating whether all cases stibdhare eligible under the capital
statutes in the United States Code. Under DO4jstal Resource Manugdll capital
eligible cases are assigned to crime-specificaestvithin DOJ?® Upon receipt of the
required documentation from the U.S. Attorneys,Gl@tJ) assesses the death eligibility of
all cases submitted by cross-referencing those tasles list of capital eligible statutes
contained in the DOJG&riminal Resource Manual

C. The U.S. Attorney General's Review Committee (“AGRC)

The U.S. Attorney General’'s Review Committee (hfte referred to as the Review
Committee) represents a critical oversight authhanithe federal charging process. The
Review committee is appointed at the discretiotnefU.S. Attorney General and is
comprised of the U.S. Deputy Attorney General Alksistant Attorney General for the
Criminal Division, and a number of other high-rankattorneys in the Department of
Justice'®® Cases submitted to the Review Committee inclbdset with all of the required
documentation and cases requiring an immediatsidaddy the Attorney General because
of a deadline set by the court. In cases requamgnmediate decision, the Review

Committee is required to respond court-ordered laemat the risk of losing the decision

1%8Capital cases are currently assigned one of tHewfnlg sections in DOJ:
Terrorism and Violent Crimes, Narcotics and Dangsr®rugs, Organized Crime and
Racketeering, Office of Special Investigations, I€lixploitation and Obscenity, or the
Criminal Section, Civil Rights Division.

12%Due to the lack of a formal review process for tdpiases in the federal system,
then-Attorney General Janet Reno created the Re@emmittee in 1995 to provide an
advisory body to the Attorney General in cases wuglthe decision to seek or not to seek
the death penalty in capital-eligible cases.
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making authority of the Attorney General to seekdpath penalty in those cases. All cases
submitted to the Review Committee are requiredd¢tude a Death Evaluation form, other
supporting documents forwarded by the U.S. Attorra@ysa memo which summarizes any
other issues that have been flagged for considarptior to the decision by the Attorney to
seek the death penalty. Additionally, U.S. Attgshare required to provide a
recommendation to the Attorney General whethed#ah penalty should or shouldn’t be
sought as well as an explanation for that decisidn.

Similar to the charging decision making procesgwis initiated by the U.S.
Attorneys, the Review Committee evaluates all edygiligible cases by determining which
aggravating and mitigating circumstances are ptéseach case and whether the
aggravating circumstances outweigh the mitigatirqumstances. The Review Committee,
in determining whether the death penalty shouldutkorized, is also required to determine
whether the aggravating circumstances are suppoytadmissible evidence that can be
sustained on appe&!: In an effort to achieve national uniformity in cjiag decisions,
cases where the death penalty is recommended esnei@xtra level of scrutiny by the
Review Committee. In such cases, the Review Caeeni$ required to address two issues

in their charging recommendation process to therA#ty General. First, the Review

130y.S. Attorneys are given significant deference b Attorney General in “no
death penalty” recommendations under the presumghat they are most familiar with the
dynamics of their local federal districts such asjtliges, juror pools and attitudes for and
against the death penalty, and the strengths andhesses of their cases.

13'The federal charging process is viewed as beinthéndefendant’s favor by
requiring that only those aggravating circumstansepported by evidence beyond a
reasonable doubt may be submitted to the Attorneye@l for authorization to seek the
death penalty.
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Committee examines each case to determine whethexi$ting facts and circumstances
justify the request for the death penalty. Secarahmparative analysis is conducted to
examine how the case under considerations commao#isdr cases in which the death
penalty was previously recommended by the U.S. Adtgrbut not authorized by the
Attorney General. After careful consideration dfether the death penalty is justified and
how the case compares to other comparable casdRethew Committee begins
preliminary discussion in preparation to makeiitalfrecommendation to the Attorney
General.

During the preliminary decision making phase eftharging recommendation
process, the defense counsel is afforded the appiyrto present arguments to the Review
Committee prior to the official recommendationhe Attorney General of whether or not
the death penalty should be soulfitAlthough no formal record of the presentations is
maintained, defense counsel is given wide latiredarding the nature of the presentation
and often responds to a series of legal, factug@hitosophical questions from the Review
Committee"*® The defense is also allowed to present any evidefitreeial bias against the

defendant in his or her case as well as any evidefree@attern or practice of racial

132These meetings between the Review Committee and the elefamnssel are often
strategic in nature as the each side attemptsugegtne other’'s possible course of action
once the case moves to the trial phase. Howee@nse counsel presentations tend to be
more serious in nature in cases where a deatlbleligtase is filed, but a death
recommendation is either unlikely or can be raahfly avoided.

133Questions from the Review Committee often inclusteiés of culpability among
co-defendants, the level of heinousness preseathomicide, or the likelihood that the
death penalty will be recommended in a given case.
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discrimination on the part of the Department otidas** The defense may present
previously unknown facts in the case such as psgglwall evaluations records of the
defendant which may indicate some form of menitads and result in an additional
investigation on the part of the Review Committee.

After the conclusion of the presentation by defaxmesel, all relevant case
documentation is reviewed and the Review Committiédates charging recommendation
deliberations. Although the Review Committee nulesarly articulate its rationale for the
charging recommendation, neither the rationald@m®final decision is required to be
unanimous. Thus, it is possible that memberseR&view Committee may recommend
that the death penalty be sought for differentaesS” Once the memorandum is deemed
satisfactory by the Review Committee, a meetingheduled with the Attorney General for
the final charging discussions. Unless furthesnmfation is need, the Attorney General, at
the conclusion of the discussion, makes the firaisibn whether or not to authorize the

U.S. Attorney in the case to seek the death penalty

D. Empirical Research

1. The Pre-Furman Studies

13Similar to the function performed by the Capital €adnit, the Review
Committee also reviews the case documents to vitrdflyall references to the race of the
defendant(s) and victim(s) have been removed fioenctse file before it is forwarded to
the Attorney General.

1%For example, one member may reach the conclusion aha aggravating
circumstances wasn’'t proven and another member coaglude that the aggravating
circumstances present do not significantly outwélighmitigating circumstances present in
the case.
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In addition to the concerns addressed by the Cegarding the application of the
death penalty, researchers over time have grapptedhe best way to evaluate the
potential effect of racial characteristics on seaitgg outcomes in capital cases. One of the
key criticisms by opponents of capital punishmenbives the notion that the death penalty
is administered in a discriminatory manner. Thggienent resulted in a body of research
prior to the Court’s ruling ifrurman v. Georgiavhich appeared to establish a relationship
between the racial characteristics of the offeatelfor victim and whether a sentence of
death or life imprisonment was imposed by the semgrauthority. The key challenges to
researchers seeking to establish such a relatposhters on the how to measure these
relationships and how to interpret the researdfirfigs. Since the turn of the2@entury,
numerous studies have attempted to capture thisar$hip using different research
approaches.

One of the earliest studies (Mangum, 1940) andlylze administration of the death
penalty in nine Southern states during a perioah ft809 to 1938 and found black offenders
had a higher likelihood being executed than whitenafers. Additional studies (Johnson,
1941; Garfinkel, 1949) which focused on the intaatrelationships between the offender
and victim also found what was believed to be #rilces of the race of the offender and
victim on whether a death sentence was imposedcoByaring the race of both the
offender and the victim, these studies found adri¢jkelinood of the death sentence
resulting in cases where the offender was blacktaagictim was white. A series of
studies that followed which examined the same raglationship between the offender and
victim confirmed earlier findings that cases whibse offender was black and the victim
was white were sentenced to death at a highethatein cases with the other three
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offender/victim categories (Florida Civil Libertiéion, 1964; Howard, 1967; Southern
Regional Council, 1969; Wolfgang and Reidel, 1%ifyring et al., 1976§°

Despite these findings, many of the prgmanstudies were characterized by poor
or limited methodological approaches which madigficult to draw conclusions of the
effect of race on charging or sentencing outcorkésck’s (1981) review of a number of
capital punishment sentencing studies pointedianaber of statistical weaknesses of this
body of work which questioned the validity of thedings™*’ For example, many of the
studies failed to control for key legal variablesls as the prior criminal record of the
offender or included very crude measures of thendigiet’s prior record. Additionally,
many of the studies that examined the role of offémiéim interracial relationships on
sentencing outcomes failed to consider the pricorgeof the offender or produced findings
that were called into question by a series of lstigdies. Kleck (1981) also pointed to a
number of studies that found felony killings wetmished more severely than other
homicides when considering race and that blackhd#gblack victims homicides were
more likely to involve some level of precipitatiby the victim than in homicides where the
offender was black and the victim was white (Waligal958; Wolfgang et al., 1962;

Bedau, 1964; Wolf, 1964%® Finally, many of the studies did not focus on eecing

13These studies suggested the possibility of a disicaitory effect involving the
imposition of sentences of death in rape casesentheroffender was black and the victim
was white.

13%leck, G. (1981). Racial Discrimination in Crimin&entencing: A Critical
Evaluation of the Evidence with Additional Evidenoe the Death Penalty. American
Sociological Review46, December: 783-805.

1387 review of many of the prEurmanstudies also revealed a weaker effect of race
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outcomes at the trial stage. Instead, many ofttltees were found to focus on comparisons
of sentences that were executed or commuted, dr deatences receiving appeals at higher
levels in the legal process. Because of thesealiions, Kleck (1981:799) found no
evidence among the studies reviewed of a signifietiact of race on death penalty
sentencing outcomes.
2. The Post-urman Studies

After the Court's rulings iRurman v. GeorgiandGregg v. Georgiathe revisions
in the Georgia statute were thought to have adelyuatidressed and corrected the potential
for lawless decision. Although empirical evidemaes either lacking or found to be flawed
during this period of time, the Court believed et new death sentencing statutes would
administer death sentences in a manner that wasahtstructured and more likely to
produce sentencing outcomes that would be free frat@ntially arbitrary, capricious, and
discriminatory practices of the pFermanera. However, a number of empirical studies
have cited the existence of race as a possiblesmte in determining the recommendation
and imposition of the death penalty at the sentgnghase of trial even after the procedural
guidelines inGreggwere put into operation.

Unlike the earlier studies which examined the ablece on sentencing outcomes in
capital cases in the pFairmanera, studies that were conducted afteiGheggdecision
were more sophisticated in their methodologicalapghes. In 1990, the United States

General Accounting Office examined 28 studies otepad of racial disparities in death

on sentencing outcomes when the prior record obfflemder was considered.
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penalty sentencing that were conducted afteFthmandecision:*® The report evaluated

the research quality of each study and found thelme ®uperior to earlier studies that were
conducted prior t&urman v. Georgid*° A review of the 28 studies under evaluation
indicated a pattern of racial disparities at sevatemes in the death penalty process after the
Furmandecision:** The GAO report noted that 82 percent of the dpettalty studies
reviewed revealed that the race of the victim wasd to have a significant impact on
whether the offender was charged with a deathbdigiffense or received a sentence of
death™*? Specifically, cases involving white victims wéoeind to have a higher likelihood
of being charged or sentenced in death penaltgcadéhough these findings supported
earlier preFurmanstudies on race and the death penalty, the résuttsanalyses after the

Greggruling were strengthened by their considerationasiables such as the prior record

of the offender and the number of aggravating anstances present during the commission

¥ United States General Accounting Office. (199D¢ath Penalty Sentencing:
Research Indicates Patterns of Racial Dispariti@gashington, DC: United States
Congress.

“Each study was rated by five criteria: (1) study ghesi(2) sampling, (3)
measurement, (4) data collection, and (5) analhy&isdies were judged to be of high quality
if they: (a) had a sound design that analyzed hdmicases throughout the sentencing
process; (b)controlled for legally relevant varablsuch as aggravating and mitigating
circumstances; and, (c) incorporated analyticahrigpies to control variables that were
correlated with race or sentencing. Other studies weraatbared as of medium quality if
they did not meet one of the previous three quaditing measures and weak studies were
defined as having flawed designs and were too lpa#iieir final data interpretations.

1“IRacial disparities were found at the charging, esesihg, and the imposition of
sentence stages.

142Although the majority of the studies reviewed fouade-of-the-victim effects on

charging and sentencing outcomes, the race of ffieader has been found in a small
number of studies to have an impact on such outs@®evell.
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of the offense. A review of studies deemed tofldegih or medium quality by the GAO
report found that the inclusion of legal variablgs several of the analyses did not
completely explain the racial disparities cited.aflis, after legal factors such as the number
of aggravating circumstances, prior record of tfienaler, level of culpability, and
heinousness of the crime were considered, caselvimy white victims still were found to
have a higher likelihood of receiving a death serge A number of these studies at the
charging and sentencing phases using multivanetlyses will be discussed below.
3. Studies at the State Level

Bowers and Pier¢® analyzed the effect of race on the outcomes dégeing in
several states with death sentencing statutese &iwas determined that approximately
70% of all death sentences handed down at thattiene imposed in Florida, Georgia,
Texas and Ohio, Bowers and Pierce sought to exaammang other factors, whether or not
possible sentencing disparities existed in thesesstacording to the race of the defendant
and victim. By using the Supplemental Homicide étepfrom 1973 to 1976, demographic
variables such as the race, sex and age of thedaefieand victim as well as other legal
factors such as the number of aggravating and atiitig circumstances, the analysis was
constructed to examine the effect of race on seimgiaenong four defendant/victim
categories. After considering each of these categyeblack defendant-white victim, white
defendant-white victim, black defendant-black-vicand white defendant-black victim--

Bowers and Pierce were able to determine that lbafdndants whose victims were white

143Bowers, W.J. & Pierce, G.L., (1980). Arbitrarinemsd Discrimination under
Post-Furman Capital Statutes. Crime and Delinqguet&;yOctober: 563-575.
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had the greatest likelihood of receiving a deatitesee. In Florida, defendants whose
victims were white were forty times more likelyrexeive a death sentence than defendants
whose victims were black. When the race of ther#dint was considered along with the
race of the victim, black defendants who killed tehiwere five times more likely to receive
a death sentence than white defendants whose siatere also white. Similar patterns,
though slightly lower in magnitude in Georgia arekads and higher overall in Ohio, were
noted as well.

Bowers and Pierce also examined the influencehalrdégal factors as a possible
explanation for racial disparities in sentencing iwydihg the homicides into felony and
non-felony murder$* Felony type murders were defined as those muvdgch were
committed in the commission of another felony such aase where a homicide was
committed in the course of a robbery. Non-felonyaeuron the other hand, were
homicides which were often typical in cases invaivblack victims--domestic fights, fights
among acquaintances or friends, etc. If such fagébrs accounted for sentencing
disparities, disparities found in the previous gsialaccording to the race of the defendant
and victim should disappear. However, a patteseatencing disparity similar to the initial
analysis was noted in the felony and non-felony nturdiegories of the analysis. Although

the disparities were less pronounced in the namfetategory” the addition of legal

149d., at 597-600. Felony homicides consisted of thwases that were eligible to
receive a death sentence whereas non-felony homicidg or may not have been eligible.

14°A death sentence was more than five to ten timee fil@ly in a felony murder
case than a non-felony murder case among each @uheefendant-victim categories in
Florida, Georgia and Texas. Ohio was not consitler¢his part of the analysis due to the
fact that its death statutes were struck down bySilfgreme Court ihockett v. Ohip438
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factors into the analysis still did not adequaselgount for racial disparities in sentencing
noted in each of the four categories. The prolvalof receiving a death sentence for felony
and non-felony convictions was still highest in casbere the victim was white.

Zeisel conducted a study in 1981 using Floridaisfemental Homicide Reports to
examine the influence of race among cases involiddginmates on Florida’s death roff.
The purpose of the study was to conduct a comparatiglysis of the race defendants and
victims among the men on Florida’s death row t@ mistributions of 189 Florida arrestees
from January, 1976 to September, 1977. Of thed&dth row inmates, 75% of the inmates
committed murders during the commission of a felsungh as rape, robbery, or burglary.
Zeisel noted in his results that 94% of the deathinmates were convicted of killing
involving white victims. Only 2% of the death semtes resulted in multiple victim cases
involving white and black victims, and 4% of thenates were sentenced to death in cases
where the victim was black. Final results thatvat a ratio of death row to arrestees for
murder during a felony was 31% for offenders whostms were white compared to 1%
for offenders whose victims were black. Zeisdiiglg also examined offender/victim racial
combinations and found that cases involving bldnaers and white victims represented

47% of arrestees on death row compared to 24%estaes where the offender and victim

U.S. 586 (1978) because of its quasi-mandatory@atu

146Zeisel, H. (1981). Race Bias in the Administratifnthe Death Penalty: The
Florida Experience. Harvard Law Revig®b 456-468.
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were white'*’

Radelet conducted a study in Florida which examé&tihomicide indictments in
twenty Florida counties in 1976 and 1977.In his analysis, he focused his examination on
defendant/victim distributions among homicide itigients among 326 “non primary
homicides™*° Among the non-primary homicides, Radelet fourféntgants who killed
white victims had a higher probability of beingictéd for first degree murder and
receiving a death sentence than defendants whasawviwere black.

A series of studies in South Carolina examinedndelgible homicides and the
charging practices of state prosecutors. In tisegtudy, Jacoby and Paternoster reviewed
death-eligible cases taken from the Supplementalielde Reports and identified 205
murder cases that met the statutory requirementssary to receive a death senténte.
Findings from their analysis suggested that praseswvere 3.2 times more likely to seek
the death penalty in cases involving white victinegiardless of the race of the defendant.
A second analysis estimated interaction effectsdst the race of defendant and victim

and found that prosecutors 4 times more likelyekghe death penalty when blacks were

47Cases involving black offenders/black victims arfitevoffenders/black victims
together represented less than 2% of arresteelwodas death row.

1“8Radelet, M. (1981). Racial Characteristics and Ithposition of the Death
Penalty. American Sociological Revigd 918-927.

19Primary homicides, which represented 1% of casadtieg in a death sentence,
consisted of offenses involving family memberserids, or acquaintances, and usually
involve acts of passion. Non-primary homicides tgggcally instrumental, occur in the
commission of another felony and are more likelydsult in a capital indictment and a
death sentence.

150jacoby, J. & Paternoster, R. (1982). Sentencingality and jury packing:
Further Challenges to the Death Penalty. Joufr@timinal Law, 73 379-387.

70



accused of killing whites compared to cases whiaiekb were accused of killing other
blacks.

Paternoster examined charging decisions by progsaat8outh Carolina in a more
extensive analysis of 1,805 non-negligent homicidesrded from June 8, 1977 to
December 31, 198%! Data was compiled from the Supplemental HomiBldports,
police and investigation reports, and records filoenState Office of the Attorney General,
and a list of known characteristics of the victindsuspect were included in a series of
analyses. After reviewing cases from the threa slatirces, a number of analyses were
conducted on a sample of 1,686 homicides with knoffenders and a sample of 321 cases
that met the statutory qualifications to receideath. Additionally, two homicide
seriousness scales were created to record theoleagravating circumstances among the
homicide cases in the analyses. Included in teeduoale were aggravating circumstances
such as whether the victim and offender know ed#abrpwhether there were multiple
victims or multiple offenders, or whether the victivas a female. The second scale
included a fifth aggravating factor which includsghravating circumstances such as the
past violent criminal history of the offender, theel of brutality involved in the present
offense, whether the victim was shot multiple tingesf the offender tried to hide the body.
The purpose of the study was to determine if racergeal as a significant factor in charging
decisions made by prosecutors in capital cases.

A preliminary analysis which examined the probapif the prosecutor seeking the

lpaternoster, R. (1983). Race of the Victim andatioa of Crime: The Decision
to Seek the Death Penalty in South Carolina. JwhCriminal Law and Criminology
74(3), 754-785.
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death penalty for all homicides with known offerslehowed no significant disparities
when the race of the offender is considered. Hewavhen the race of the offender and
victim were considered together, a different pateanerged. Paternoster found that black
offenders whose victims were white were 40 timesentikely to be charged with a death-
eligible offense than cases involving black killarel black victims. For white offenders, an
opposite effect of race on charging decisions wasd. White offenders who killed black
victims were only 1.6 times more likely to have tigath penalty sought by prosecutors
than cases involving white offenders and whiteivist A similar pattern was found when
the smaller number of death-eligible offenses wasnned. Although there were no
significant differences in the decision of the g@sgor to seek the death penalty when the
race of the offender was considered, black offesdéio killed white victims were 4.5
times more likely to have the death penalty recuabeitan cases where the defendant’s
victim was black. Also, whites who killed blacker& only 1.1 times more likely to have
the death penalty sought compared to cases ingphtite offenders and white victim?
Paternoster also conducted a number of analysegooaiggravation scales to
examine the impact of non-statutory aggravatingpfaabn the prosecutor’s decision to seek
the death penalty. By using the aggravation scalesmparative analysis was conducted to
examine the charging decisions by prosecutors fesoagh similar levels of aggravation
by the race of the victim. Paternoster found tHatewictim cases at each level of

aggravation were more likely to have a death pgnatfuested by prosecutors than cases

15%paternoster noted that the disparities found cdualde been the result of a
significant relationship between non-statutory aggting factors and prosecutor charging
decisions.
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with black victims.

A final analysis was conducted via a logit modetxamine the simultaneous effect
of the race of the victim, victim-offenders relatship, and the number of victims on the
decision by the prosecutor to seek the death pendltg logit analysis showed that of the
three significant variables included in the motted, race of the victim had a stronger impact
on the prosecutor’s decision to request a deatiersemthan the number of victims or the
offender-victim relationship. Consistent with fiveling in the previous analyses, cases
involving white victims were found to have a sigraht effect on the changing decisions of
the prosecutor.

Baldus et at>® conducted one of the most comprehensive examisatitateafter
referred to as the Baldus study) of the influencecé in the capital sentencing system in
the state of Georgia. The Baldus study analyzeuwerse of cases which included 2,484
offenders who were arrested and charged with hden@nd later convicted of murder or
involuntary manslaughter between 1973 and 197%h&#e cases, 127 of the defendants
were sentenced to death. Information collectedamh case contained over 230
aggravating and mitigating circumstances, as vealither non-legal factors such as the
defendant's race, age and socioeconomic statuer adintrolling for several non-racial
factors through the use of an ordinary least sguagression analysis, a number of separate
linear and logistic regression models were develdpexamine the role of race on a

number of outcomes including indictment decisi@hsa-bargaining decisions, guilt-trial

153Baldus, D.C., Pulaski, C.A. & Woodworth, G.G. (1988)omparative Review of
Death Sentences: An Empirical Study of the Georgjekence._Journal of Criminal Law
and Criminology 74(3), 661-751.
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decisions, prosecutorial decisions to seek théngeatalty, and jury penalty-trial decisions.
When the models were constructed to control farfdhe statutory aggravating
circumstances, mitigating circumstances and the oathe defendant, the effect of the
victim's race was found to be statistically sigrafit. From this finding, the Baldus study
concluded that a dual system operated in the Gedegith sentencing system where the
killers of whites were 4.3 times more likely to eadng a death sentence than the killers of
blacks. Also, the findings suggested that Geqtgias tended to impose a sentence of
death at a higher level of aggravation in casesiwng black victims than white victims.
Bowers>* sought to examine possible operating factors winitirenced the
decision at the sentencing phase to impose a sendéaleath upon conviction. Using a
multiple regression analysis, Bowers sampled twEldgida counties and analyzed 191
cases from a combined sample of 1973-1977 firgegequrder convictions considering a
number of legaP® and extralegaf® factors. If extralegal factors were in fact opegtn
the decision-making process, Bowers argued thaetfaetors would be evident at the
sentencing stage of capital cases. Among thelyegétvant factors, only murders

accompanied by a felony circumstance were found stdtistically significant at the .01

15Bowers, W.J., (1983). The Pervasiveness of Arliitess and Discrimination
under Post-Furman Capital Statutes. The JournaCrohinal Law and Criminology
74(Fall): 1067-1100.

19 egal factors in the analysis included: murdersoammanied by a felony
circumstance, number of offenders, number of vistigex of victim, age of victim, gun as a
murder weapon, age of defendant, accessories evahbith the defendant and whether a
quarrel precipitated the killing.

15%Extralegal factors included: race of the defendat victim, region of the state
and type of attorney representing the offender.
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level ™" Also, after including three different race valéshin the analysis--black
offender/white victim, white offender/white victiand white offender/black victitrf--
Bowers noted a race-of-the-victim effect at thaesering stage. Cases involving white
victims and offenders who were black were mordyike result in death sentence than
those cases where the offender and victim werdblhevas also noted that cases involving
a white offender and black victim were less likielyesult in a sentence of death than in
cases where the offender and victim were both Bféick

Paternoster conducted a similar analysis on tiéhSarolina data to examine the
impact of a number of statutory felonies, non-stagufelonies, and non-felony aggravating
factors on the prosecutor’s decision to seek théhdeenalty®® In a preliminary analysis of
a sample of 1,800 non-negligent homicides committad June 8, 1977 to December 31,
1981, 300 offenses were identified as potentiat@iagases and were committed with an
additional felony offense. Capital murders werdyaal in three groups: (1) all homicides
committed with an additional felony offense, (2uagroup of homicides committed with a
single felony, and, (3) a subgroup of homicides cdtechwith multiple felonies. The

analyses investigated the effect of the race o¥ittten on prosecutorial discretion to seek

157d., at 1084.

1%8The black offender/black victim variable was ontitfeom the analysis in order to
be compared to the other three offender/victimgmates in assessing the effect of race on
sentencing outcome.

19The white offender/white victim and black offenderite victim variables
yielded .13 coefficients test and the white offefidack victim yielded a -.17 coefficient.

%%paternoster, R. (1984). Prosecutorial DiscretioReéquesting the Death Penalty:
A Case of Victim-Based Racial Discrimination. Land Society Reviewi8(3), 437-478.
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the death penalty in: (1) all murders involvingtiary aggravating felonies, (2) murders
involving armed robbery-larceny as the sole aggnagaircumstance, (3) murders
involving one non-robbery felony as the sole aggragatircumstance, and, (4) murders
involving multiple statutory felonie®$?

The analysis of all 300 homicides produced findimdpich showed racial disparities
in charging decisions of the prosecutor by the oddke victim. Cases involving white
victims were two and a half times more likely tvda@ death penalty sought by the
prosecutor than cases involving black victififsA second analysis of homicides with
robbery as the only aggravating circumstance prdisonilar effects of the race of the
victim on charging decisions of the prosecutorsé3anvolving white victims were three
times more likely to have the death penalty reguaetitan cases involving black victims. A
similar pattern of racial disparities in chargirecsions was found among homicides
committed with a non-robbery felony. White victinsea were found to be three times
more likely to have a death sentence requestedelqyrtsecutor than cases involving black
victims. The fourth analysis which examined chaggiecisions by the prosecutor in cases
involving homicides committed with other multipleldnies showed weaker effects of the
race of the victim on charging decisions. Finalgeries of multivariate analyses were
conducted simultaneous effects of a number of bkseon charging decisions by the

prosecutor®® Results from the probit analysis confirmed eaflieings with respect to the

1814., at 450.

1%2The race of the offender was not found to have a signif@acharging decisions
by the prosecutor.
1%3yariables used in the probit analysis included: mber of statutory felonies,
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race of the victim and charging decisions of thespcutor. Although the number of
statutory felonies emerged as the strongest paeaittharging decision in capital cases,
offenses involving white victims also were founchtve a significant effect on those
decisions as well. Interaction effects calculdtetiveen the race of the offender and the
race of the victim among all homicides involvingpfaes also found that black offenders
who killed white victims were significantly mordkdly to result in the prosecutor requesting
the death penalty than cases where the offenderietnd were white. A second probit
analysis of the subgroup of homicides committeth a&isingle felony found that black
killers whose victims were black had a significgmtwer probability of having a death
penalty sought by prosecutors than cases wherdfémgler and victim were whit&?
Gross and Mauf8® analyzed posturmandeath penalty laws in several states
including Arkansas, Florida, Georgia, lllinois, Missippi, North Carolina, Oklahoma and
Virginia in order to examine racial patterns in sentencetg/éen January 1, 1976 and
December 31, 1980. Data were collected from tipp®mental Homicide Reports which

were filed by local police agencies with the Unifio€rime Reporting section of the FBI.

number of non-statutory felonies, number of notusbay aggravating factors, number of
victims, number of offenders, sex of victim, weapmed, victim-offender relationship, and
the race of the victim.

1%4The third probit analysis which examined race effenbng the second subgroup
of cases involving the commission of homicides wnthltiple felonies found insignificant
effects of the race of the victim on the prosecsitecision to seek the death penalty.

1%Gross, S.R., & Mauro, R. (1984). Patterns of Death Analysis of Racial
Disparities in Capital Sentencing and Homicide Miczation. Stanford Law Review
37,(November): 27-153.
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Variables included in the reports consisted ofsiite age and race of the offender and
victim, the date and place of the homicide, thepseaused, felony circumstances
accompanying the homicide and the relationship betviee victim(s) and the offender(s).
By examining each of these factors, Gross and Maare able to determine the existence
of certain racial patterns within each state. nraaalysis of Georgia, Florida and lllinois, a
large proportion of homicide victims were found®black and the risk of receiving a
death sentence was far lower for those who killadds as opposed to those who killed
whites®® Also, despite the fact that white homicide offersdwere found to have a slightly
higher risk of receiving a death sentence, theadiigpcited was largely due to the fact that
black offenders were more likely to kill black ot while white offenders were more
likely to kill white victims. However, when theaa of the offender was controlled, black
offenders with white victims were found to havereager likelihood of receiving a death
sentence than white offenders with white victiffsOffenders whose victims were white
were ten times more likely to receive a death seetén Georgia, eight times more likely in
Florida and six times more likely in lllinois thaffenders whose victims were black.

After concluding that three additional non-radsadtors were found to have a strong
effect on the likelihood of receiving a death seog an analysis was conducted in order to
determine whether racial disparities could be erplhby those factors. Felony

circumstances were found to exist in the majoriityases receiving death sentences.

However, when the felony circumstances were coetitdbr, white victim cases were more

188d., at 55.

1%7d., at 55.
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likely to result in death sentences for both felang non-felony homicides in each state.
The relationship of the victim to the suspect was an influential factor in determining the
likelihood of a sentence of death in each of tihedlstates. Strangers were ten times more
likely to be sentenced to death in Georgia, foues more likely in Florida and six times
more likely in lllinois'®® However, when the relationship of the suspetieovictim was
controlled for, those whose victims were white waiémore likely to receive a death
sentence than those whose victims were bi&ckVhen that category was broken down
further by stranger versus non-stranger homiciddsltarace of the offender, the pattern of
disparity in sentencing remained the same. Fintdlynumber of victims involved was
found to increase the likelihood of a death sememefendants with multiple victims were
six times more likely to receive a death sentencgeargia and Florida, while defendants in
llinois with multiple victims were eighteen timesore likely to receive a death sentehCe.
Additionally, when the level of aggravation was twolted for by the use of a multivariate
regression analysis, disparities in death sentgruiiad in the previous analysis remained
strong and consistent. Similar effects of the @dle victim on the likelihood of receiving
a death sentence were found to be statisticallyfgignt using a logistic regression model

in Oklahoma, North Carolina and Mississippi, batistically insignificant in Virginia and

1684., at 58.
1894d., at 59.

17%Ithough multiple homicides were relative low Iitiis from 1976 through 1980,
44% of the case in this category received a demitesce.
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Arkansas.*

In a reexamination of the death sentencing systeBebrgia, Baldus et &f?
analyzed 606 murder cases according to the culiydbitel of each case in order to identify
determining factors that led to a death sentern&e arbitrary system would operate in such
a manner that cases that would normally call feergod of incarceration would result in a
death sentence. Similarly, a system that demdaedteahigher probability of a death
sentence based on a factor such as race woulddyexdnatory in its application of the
death sentencing laws. By employing a multiple =gjom analysis, this study sought to
identify which factors best explained death sentendecisions. After collecting over 200
variables which were thought to have some influemsentencing decisions, each case was
given a culpability level or weight according te ttacts of that case. Cases were then
separated into subgroups to measure racial efféttisough no race-of-the-defendant effect
was found, the race of the victim was found to hewme effect on the likelihood of
receiving a death senten¢é. Overall, cases involving white victims were founde four

times more likely to result in a death sentenca tf@ses involving black victims. However,

1" The authors viewed the findings in these five statith some skepticism due to
the fact that the small number of cases receivegjhdsentences made sentencing patterns
difficult. Additionally, the use of FBI's data dromicide left researchers a small number of
data points to analyze in their comparative analysiBlonetheless, the researchers were
confident in the finding of racial disparities innamber of the jurisdictions since those
results were consistent with finding produced byeptiesearchers in a number of different
jurisdictions.

172Baldus, D.C., Woodworth, G.G. & Pulaski, C.A. (1985 Monitoring and
Evaluating Contemporary Death Sentencing Systems: he$son Georgia, University of
California-Davis 184), 1375-1408.

173d., at 1401.
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the most pronounced effects of the race of thanviatere found in the moderate culpability
levels!™

The importance of this finding is twofold. On dmend, it indicates that there is
apparent sentencing consistency among cases alipability where life imprisonment
was frequently imposed and in the cases of higbatility where death was imposed in the
majority of those cases. However, the findingthénxmoderate level of cases are even more
significant since they show an inconsistency irtesging among cases of similar
culpability and raise the possibility that a ra¢ebe-victim effect exists in the disposition
of those cases.

Smith' "> examined 504 homicides reported to the FBI thrahgtSupplemental
Homicide Reports for a period covering Octoberd,Glto December 31, 1982 in order to
determine distinguishable factors among cases wahstlited in death sentences. By
analyzing certain demographic and legal informatimmicide cases taken from the reports

were selected where death was an option in sentenoder Louisiana law® After

arranging the homicides cases according to theofabe defendant and victim, Smith

17Culpability levels were assigned a numerical nundfet to 6 with a level of 1
being the least culpable and a level of 6 beingtmapable. Levels in the moderate range
were determined to occur between levels 2 through 4

17°%Smith, M.D., (1987). Patterns of Discrimination Assessments of the Death
Penalty: The Case of Louisiana. Journal of Criininaticel5, 279-286.

17%Death penalty statutes allowed for a capital muctiarges under one or more of
the following conditions: (1) a homicide committiedthe course of another felony; (2) an
offender kills or endangers the life of others whiturdering another person; (3) the victim
is an on-duty law enforcement officer or elected offi@al(4) the homicide was committed
for financial compensation.
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noted that 53 cases eventually received deathremste Of the total number of cases
receiving death sentences 84.9% involved whitémict’” However, unlike previous
studies which noted discrimination against bladkraders, Smith's findings cited evidence
of bias towards white offenders. Although whiteeotlers were charged with 34.9% of all
homicides, they made up 50.9% of the total numbeffenders on death row at that time
whose victims were white. However, despite the tfzat sentencing bias was found to exist
against white offenders rather than black offend&rses involving white victims resulted in
a higher number of death sentences than casesimytlack victims. Also, none of the 13
cases involving white offenders and black victiesutted in a death sentence. Of the 26
black offenders on death row, 18 of their victimeygvwhite and 8 were black. Smith used
a logistic model which analyzed the race of therader and victim, sex of victim, type of
weapon, victim-offender relationship, number otims and location of the homicide.
From the analysis, he found that the only stasilficignificant effects were the race and
sex of the victim. A homicide involving a whitectim was two times more likely to result
in a death sentence than a black victim case., Alsase involving a female was one and
one half more likely to receive a death sentenae thmale victim case.

Paternoster and Kazydikhexamined sentencing outcomes over a three yeadperio
in the state of South Carolina after its death [pestatute went into effect in 1977. Unlike

prior studies that found the race of the victinbéosignificant in whether a defendant was

177d., at 282.

"8paternoster, R. & A.M. Kazyaka (1988). Racial Cdesitions in Capital
Punishment: The Failure of Evenhanded Justice. .. iKaas and J.A. Inciardi (Eds.).
Challenging Capital Punishme@4 California: Sage Publications.
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sentenced to death, their study found a differdatebn sentencing outcomes. After
controlling for legally relevant factors such as tbtal number of aggravating
circumstances, the number of felony offenses cotadhih addition to the murder, the prior
violent record, and the number of mitigating ciratiamces, race of the offender emerged in
the analysis as a significant predictor in theesaring outcome. This finding represented
somewhat of a departure from a significant numibstualies in different jurisdictions that
found the race of the victim to be significant @ngencing outcomes. Additionally, the
findings suggested an opposite race effect indlsexwhere the offender was sentenced to
death. In this study, white offenders found todag times more likely to receive a sentence
of death than black offenders after legal circumsta and the race of the victim were
considered’® The findings also differed from other death pgnstudies by finding no
significant effect of the race of the victim on e the defendant was sentenced to
death'®

Keil and Vito examined the role of the victim’s eaan the probability of the
defendant being charged with a capital crime ambteentenced to death in the state of

181

Kentucky.”" Although their analysis did not include a largentoer of variables that

normally could have been extracted from court fitese the researchers reviewed

19The authors took this finding with a measure ofticauand suggested no definite
conclusions could be drawn because of the smathbveimber of death sentences (26) and
the small number of black defendants who receieatesices of death (7).

18Defendants who killed whites were found to be halfikely to be sentenced to
death as defendants who killed blacks.

18leil, T.J., & Vito, G.F., (1990). Race and the DeBenalty in Kentucky Murder
Trials: An Analysis of PosGreggOutcomes. Justice Quartery (1), 189-207.
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institutional files from Kentucky Corrections Caltiaed examined the impact of a number
of aggravating circumstances on the decision &guo impose a sentence of death or life
imprisonment in 401 casé€¥. Their multivariate analyses found that casesliing black
offenders and white victims were more likely todharged with a capital crime and
sentenced to death when controlling for the senesss of the crime, prior criminal record,
and the personal relationship between the offemaéithe victim.

In a comparative analysis of neighboring jurigdits, Paternoster examined
charging and sentencing practices in North CaralimhSouth Carolin&® Data for the
South Carolina study was collected from a seriggiof analyses conducted by Paternoster
and consisted of 302 homicides identified as “defitfible” by the researché’ Data for
the North Carolina study was previous collectedhfmalysis of sentencing practices in
North Carolina and consisted of a sample of 438itides (Nakell, 1987). In the South
Carolina study, a maximum likelihood logit analysigswconducted on two separate models.
The first model consisted of a number of variabites$ could influence the decision of the

prosecutor to seek the death pendityThe second model excluded a number of variables

182The findings produced from the study were limitedtisir inability to include
any consideration of mitigating circumstances inrtaealyses.

183 paternoster, R. (1991). Prosecutorial Discregiosh Capital Sentencing in North
Carolina and South Carolina. In R.M. Bohn (edhle Death Penalty in America: Current
Researchpp.39-52. Cincinnati, OH: Anderson Publishing C

39Data for the South Carolina study was collected frioenSupplemental Homicide
reports, police reports and related investigatieports, trial and court information, and
records from the state department of corrections.

18Variables in the full model included the numbewiatims, number of offenders,
type of weapon, victim/offender relationship, tlaee of victim, the race of offender, total
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that were found to be statistically insignificamtle first model. Consistent with previous
studies, the race of the victim emerged as a signif predictor of whether the prosecutor
sought the death penalty. Cases involving thmgilbf white victims were more likely to
have a death penalty sought than cases involvangilling of black victims. The second
model, which analyzed the race of the offendenactin together, also found a similar
pattern of racial disparities in the charging pateof state prosecutors. After legal factors
were considered, prosecutors were more likelye& sge death penalty in cases where the
offender was black and the victim was white compdnethe other racial combinations.
Additionally, compared to the other racial combimas, black offenders who killed black
victims were significantly less likely to have thmsecutor seek a death penalty in their
cases. Although legally relevant factors explaitedcharging decisions of prosecutors in
capital cases, the race of the victim also emetgedplain those decisions as well. Finally,
Paternoster’s geographical analysis suggested#s#iity that charging decisions by
prosecutors in South Carolina may have varied hpmegProsecutors were more likely to
seek the death penalty against white offendersewhirkal prosecutors were more likely to
seek the death penalty against black offentf&rin the North Carolina study, neither the
race of the offender nor the race of the victim wasd to significantly influence the

charging decisions of the state prosecutors.

number of aggravating circumstances, number afitstyt felony offenses, general factors
in aggravation, factors in mitigation, sex of victiage of victim, use of torture, and use of
personal weapon.

%The charging disparity found toward black offendeysrural prosecutors was
small.
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In one of the few death penalty studies in a rartkern state, researchers examined
the role of race on the decision to impose deattesees in the Commonwealth of
Pennsylvanid®’ The study identified a universe of 425 death-elgtases from the city of
Philadelphia and conducted a number of logisticeggion analyses to examine the impact
of legitimate, illegitimate and case charactersstieemed suspect on capital sentencing
decisions®® Data points were obtained from court recordssfitom the Administrative
Office of Pennsylvania Courts (AOPC), appellaterds, opinions of the Pennsylvania
Supreme Court, briefs from the Commonwealth anectinterviews of the defendant. In a
series of logistic multiple regression analyses résearchers in that study included all
aggravating circumstances, mitigating circumstarmed other relevant variables that
would be expected to have an impact of sentencitapoes in 425 death-eligible caseés.
Similar to findings produced in prior death penaliydies, the race of the victim was found
to be statistically significant in cases whereeast one aggravating circumstance was found

by the jury without any mitigating circumstances pres® Additionally, the race of the

187Baldus, D.C., Woodworth, G., Zuckerman, D., Wein®rA., & Broffitt, B.
(1997). Racial Discrimination and the Death Penait the Posturman Era: An
Empirical and Legal Overview, with Recent Findinigsm Philadelphia._Cornell Law
Review 83 1638-1770.

1%8The Pennsylvania study also analyzed the impaet nfimber of variables on
capital charging outcomes as well.

189after examining the role of aggravating and mitiggticircumstances on case
outcomes in earlier models, additional variableshsas the race and SES of the offenders
and victims were considered in later models.

1%The race of the victim was found to be marginainficant when cases that
resulted in a hung jury were included in the lagiségression model. The inclusion of
these cases in the analysis, which were mostlykh@tim cases, resulted in higher
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defendant was found to have a statistically sigaift effect on the jury’s decision to impose
a death sentence at the penalty phase of the Biatk defendants were found to be three
times more likely to receive a death sentence tisarblack defendants?

In a 2001 study, researchers in North Carolina exadrihe role of race at several
stages in the death penalty process. The study eadrdeath-eligible homicides over a
five-year period from January 1, 1993 to Decemhier1897->* Using data collected from
several sources, the researchers collected ovdnuired and thirteen cases characteristics
to examine whether race had an impact at decisimiisga the death penalty process. The
analyses were conducted in a core of 502 cases anudiel was constructed to include
thirty six variables considered to be relevant tvdes believed to have an impact on
decision outcomes. By using a logistic regresapmproach, several findings were produced
that were consistent with prior death penalty gsigh a number of jurisdictions. Among all
homicide cases in the analysis, the odds of cagelving white victims receiving a death
sentence were 3.4 times higher than cases invablaal victims. Similar findings were
produced in analyses which examined the role ofirasentencing outcome among death-

eligible homicides. Homicides involving white vias were 3.5 times more likely to result

in the defendant receiving a death sentence theasies where the victim was black. Also,

likelihood that more cases involving non-white vt would receive a death sentence.

9The death sentencing model reflected the decisiong @résecution and the jury
in the logistic estimates. The race-of-the-offendiecces also held up when cases involving
hung juries were included in the model.

192Unah, 1., & Boger, J.C., (2001). Race and the D&athalty in North Carolina:
An Empirical Analysis — 1993-1997.
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cases were the prosecutor sought the death perety3a times more likely to result in a
death sentence in cases where the victim was tiaitein cases where the victim was
black. Finally, cases that came to trail and red¢he penalty phase were 2.8 times more
likely to result in a death sentence in cases inrglwhite victims than in cases where the
victim was black?®

Researchers in the state of Maryland also exantireeimhfluence of race at four
stages in the death penalty charging and sentepomogss: (1) the formal notification of
intent to seek the death penalty; (2) the decilsiothe prosecutor to not withdraw a death
penalty request upon notification; (3) the decidigrthe prosecutor to advance a death-
eligible offense to the penalty phase upon corongtand, (4) the decision by the jury or
judge to impose a death sentetieln their review of a pool of 1,311 death eligibkeses
over an 11-year period from July 1, 1978 to Decer3the 1999, 180 cases were found to
have advanced to the penalty phase of the trigeeaings and 76 cases received death
sentences. Consistent with the findings from mdnlgeprevious analyses on death
penalty studies in other states, researchers iMé#ngand study found no evidence to
suggest that the defendant’ race played a significde at any point in the death penalty
decision making process. No significant differenaere found in the handling of black or

non-black offenders as their cases progressedghreach stage of the capital case process.

193Similar to a number of prior studies, the racehef defendant was found to have
an insignificant impact on whether the defendactiked a death sentence. Additionally,
the race of the victim was statistically significam each decision point in the death penalty
process and rose above the .05 level of signifeabdhe decision point of homicide cases
that came to trial and reached the penalty ph@s (.

9paternoster, R. & Brame, R., (2002). An Empirisahlysis of Maryland’s Death
Sentencing System with Respect to the Influendaak and Legal Jurisdiction.
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However, an analysis of the unadjusted estimdttrgeeffect of race of the victim
on each of the decision points produced differieifigs’®®> The race of the victim was
found to have a statistically significant effecttbree of the four decision points in the death
penalty process. First, the decision by the prasedto file a notice of intent to seek the
death penalty was more likely in cases where at @@ victim was white than in cases
with no white victims (.43 v. .19). Additionallihe prosecutor was more likely to retain the
death penalty notification after it was filed irsea involving white victims compared to
cases with black victims (.70 v. .46). Finallysea involving white victims were more
likely to advance to the penalty trail compareddses involving black victims (.88 v.
.75)1°® A second analysis which examined the race offfleader and victim in
combination also found several disparities at ediche decision points in the death penalty
process. Cases involving black offenders and winitems were more likely to progress
through each successive stage of the decisionspbiauh other cases involving the other
offender/victim race combinations.

The adjusted analysis, which controlled for a nends legally relevant case factors,
appeared to confirm earlier findings produced enuhadjusted analyses. Similar to the
earlier estimates, the race of the offender wasounid to have an effect on any of the

decision points in the death penalty process. Mewdhe race of the victim was found to

19The unadjusted analysis consisted of basic delseripstimates which looked at
racial disparities at each of the four decisiomfzoin the death penalty process.

19The effect of the race of the victim on the decisio impose a sentence of death
was found to be statistically insignificant. Howevthe overall finding that death-eligible
cases involving white victims was .093 times mdakely to result in a death sentence than
cases involving black victims was statisticallyrsiigant.
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have an influence at two of the four decision oafter controlling for legally relevant case
characteristics. Prosecutors were 1.6 times nilaaly ko file a notification to seek the death
penalty and 1.5 times more likely to retain thédtfivation as the case moved forward in
cases with white victims compared with cases wiglslovictims*®” Also, the researchers
controlled for legally relevant case charactetsstind the jurisdiction in which the offense
occurred by conducting a multiple regression analysiall death-eligible cases and found
that offenders who killed white victims were makely to be sentenced to death compared
to offenders who killed non-white victini&® An additional analysis using a stepwise
logistic regression model, the earlier findingaafce-of-the-victim effect on the sentencing
outcomes were confirméd® Finally, the predicted probabilities of the radehe offender
and victim in combination on the four decision geim the death penalty process were
examined. Prosecutors were most likely to file #ination of intent to seek the death
penalty in cases where a black offender killed @emhctim compared to the other racial

combinations. Also, prosecutors were most likelyetain the death notification after it was

files in cases where the offender and victim welnéencompared to the other racial

9The decisions to advance a capital case to thdtperial and to impose a death
sentence after the penalty trial were not fountiawe been influenced by the race of the
victim.

1991 addition to the four decision points examinedtia study, researchers in the
Maryland study also focused on geographical vanatmd its potential influence on
outcomes at the four data points. Those geogralphiieas included the City of Baltimore,
Baltimore County, Harford County, Prince George’'suity, Anne Arundel County,
Montgomery County, and a number of other referencaties.

19The researchers noted the use of the stepwise togigtiession model resulted in
a weaker, but significant race-of-the-victim effert whether the case received a death
sentence (.07 level). Cases involving whites is #malysis were two times more likely to
receive death sentences than cases involving nde:wh
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combinations. Among all death-eligible cases,kdagho killed white victims were two
and one-half times more likely to be sentencecetdtdthan white offenders who killed
white victims, three and one-half times more likielyoe sentenced to death than black
offenders who killed black victims, and approxiniatdeven times more likely to be
sentenced to death than all of the other raciaholér/victim combinations.
4. Studies at the Federal Level

Although a wealth of death penalty research has benducted at the state level
since the Court’s ruling iRurman,very few studies have examined the role of race in
charging or sentencing decisions at the federal.leShortly after the Court’s landmark
decision in 1972, a number of state jurisdictioegan to address the Court’s concerns of
unstructured death penalty laws by creating newtsiatrequirements which structured the
death penalty process by providing guidance to jumieapital cases. As a result, a number
of newly created guided discretion statutes passasititutional scrutiny in th&regg
decision at the same time than mandatory sentestatgfes were struck down as
unconstitutional. However, the creation of fedeledth sentencing statutes which would
conform to the Court’s decision @areggwould take a longer period of time to develop.

By 1974, the federal government passed the Aatking Act which provided a
number of procedural protections similar to sevetale death sentencing statutes that
passed constitutional scrutiny by the Court in 1946wever, given the Court’s rulings in
theWoodsorandRobertsdecisions, the mandatory sentencing componeneafeiv
federal death sentencing statute rendered it uhitdimhal. Eventually, the federal death

penalty would become operational with the passatedContinuing Criminal Enterprise
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statute in 1988 and the Federal Death Penalty At9®4°°° On September 20, 2000, the
U.S. Department of Justice released a statistiraey of the federal death system which
examined several variables related to death-eligées including the race of the
defendants and victinf8® Although the report did not include more sophattd
multivariate regression analyses, it did repomiialper of unadjusted statistical findings on
the issue of race, ethnicity, and charging decsshpnthe United States Attorneys and the
Attorney General.

A population of 682 defendants from 1995 to 200@se cases were submitted by
the United States Attorneys to the U.S. Departrakdtistice for review under the
department’s death penalty procedures found thatnE3e White (20%), 324 were Black
(48%), and 195 were Hispanic (29%). AdditionallySUAttorneys were more likely to
seek the death penalty and the Attorney Generahveas likely to approve
recommendations by U.S. Attorneys in cases invglVifhite defendants (38%) than in
cases which involved Black (25%) or Hispanic degerid (20%5°? Although the findings
did not result in the conclusion that racial ométtbias influenced charging decisions in the

federal death penalty system, an additional arsalyas conducted to examine charging

?The passage of the two laws would result in ovefedigral offenses becoming
eligible for the death penalty. The Anti-Terrorigmd Effective Death Penalty Act of 1996
(AEDPA) would add four additional offenses to tist bf capital crimes.

?The Federal Death Penalty System: A StatisticaveSu (U.S. Department of
Justice, September 12, 2000).

2%2The report also noted that in cases considered éAttorney General, similar
lower rates for seeking the death penalty for Blankl Hispanic defendants than White
defendants was found in cases involving defendants victims from the same race or
ethnicity as well as in cases involving defendaansl victims from different races or
ethnicities.
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decisions by U.S. Attorneys and the Attorney Gerf8fah supplemental statistical survey,
which included an additional 231 cases to the maigdool of 682 cases, was conducted to
examine any evidence of disparity in charging denisin the part of the U.S. Attorneis.
The survey from the larger pool of 973 cases fabhatd134 out of 166 cases submitted for
review to the capital case review committee invol\hite defendants (81%), 324 out of
408 cases submitted involved Black defendants (788@) 195 out of 350 cases submitted
involved Hispanic defendants. Overall, the Attgr@eneral approved the death penalty for
27% of White defendants (44 out of 166 cases staxi)jtl 7% of Black defendants (71 out
of 408 cases submitted), and 9% of Hispanic defeisd&2 out of 350 cases submitted).

In response to the findings of the federal sunagg continuing concerns over the
possibility of disparities in charging decisionghe federal death penalty system, an
independent study using more sophisticated methgalcapproaches was commissioned
by the U.S. Department of Justf®d. The study consisted of a population of 312 chses
January 1, 1995 to December 31, 2000 and involg@ddéfendants in which decisions of

whether or not to request the death penalty wederbg the U.S. Attorneys. The cases

293Calls for a moratorium on the federal death penalould be rejected for a
number of reasons: (1) competent counsel providediéfendants in capital cases; (2) a
lack of evidence of innocent defendants being sestkto death in federal cases; (3) the
procedural safeguards included in the federal deatialty process; and, (4) a lack of proof
of bias demonstrated in the study’s findings.

20%The additional 231 cases were submitted to the pool of 682 ifa(1) any of the
cases should have been, but were not, submittéae tdepartment for capital case review;
(2) the cases were exempted from submission fotataaise review because the defendant
pled guilty to a non-capital offense; or (3) casesld have been submitted as death-eligible,
but were not.

2% lein, S.P., Berk, R.A., & Hickman, L.J., (2006Race and the Decision to Seek
the Death Penalty in Federal Cases.
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also involved 600 defendants where decisions wewderby the Attorney General to seek or
not to seek the death penalty over that same pefititie?® The research strategy
consisted of three independent teams of researchiedsicting separate analyses which
examined whether racial differences in capital casa&l be explained by differences in the
“heinousness” of the crimes. Each research teasrpvwavided with a copy of the federal
death penalty data set and was allowed to congtnatctlesign their own analyses and drew
separate conclusions as to effects of race onicigadgcisions of the U.S. Attorneys and
Attorney Generat”’

In the first analysis, researchers attempted ild bunodel from over 100 possible
explanatory factors which might have an influencelarging outcomes® After
reporting difficulty with fitting an appropriate elgmatory model with so many aggravating
and mitigating factors, the researchers creatédgm” score, which represented the total
sum of aggravating factors for each defendantadimitg” score, which represented the

total sum of mitigating factors for each defendahtFrom this coding procedure, the

20%0f the total number 652 defendants charged withtalapases, the 94 U.S.
Attorneys sought the death penalty for 23% of b2 @efendants and the Attorney General
made the decision to seek the death penalty for @&4otal number of 600 defendants (a
number of defendants pled guilty prior to the fidetision by the Attorney General).

?"The final set of preliminary analyses that weredtmted by the third research
team which compared propensity scores of Whitérwicases to those of Non-White cases
did not find any evidence that race influences ahgrdecision in federal capital cases.

?%%lein, S.P., Freedman, D.A., & Bolus, R.E. (2006)A Statistical Analysis of
charging Decisions in Death-Eligible Federal Cag885-2000. In Race and the Decision
to Seek the Death Penalty in Federal Cases.

?®The approach of creating the “aggv” and “mitg” ehtes as the total of
aggravating and mitigating factors, respectivegpatted from methodological approaches
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analysis examined whether the mean heinousness sty than race, might explain the
outcomes of charging decisions by the Attorney Gemercases involving combinations of
white and non-white defendants and victims. Inuhadjusted calculations of the mean
differences of aggravating and mitigating scoresléfendants in charging decisions by the
Attorney General, cases involving white defendant$ white victims had the highest mean
average score (5.3), while cases involving nonenthitfendants and non-white victims had
the lowest mean score (3.2). Additionally, caseslving non-white defendants and white
victims had mean scores of 5.0, while cases innglwhite defendants and non-white
victims reported mean scores of 3.3. After condgateveral logistic regression analyses
which explained charging decisions by the U.S. Aggsmand the Attorney General, the
race of the victim was found to be statisticaltysiicant in one model. In the U.S.
Attorneys charging model, U.S Attorneys were .51e8 more likely to seek the death
penalty than in cases involving black victif$.

In the second analysis, the next team of reSeesdn the study conducted two
preliminary logistic regression models which exarditiee role of race in charging decision

of the U.S. Attorneys in capital cages.Using the same data set discussed in the previous

found in studies at the state-level which typicadlpalyze the effects of individual
aggravating and mitigating variables on outcomestt@ts in multivariate models.

1%This finding was reported in a three-variable madeich only included the race
of the victim and the two other variables whichresented the sum total of aggravating
factors and sum total of mitigating factors foredefants in capital cases.

?IBerk, R.A. & He, Y. (2006). Race and the FederatbéPenalty. In Race and
the Decision to Seek the Death Penalty in Fedaasé&
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analysis and building on the study that was conduatéhe state of Maryland, the second
analysis explored the role of race and ethnicifederal capital cases in a number of
preliminary analyses. First, the research team meththarging decisions of the U.S.
Attorneys by comparing cases involving defendaais fseveral racial or ethnic groups.
The unadjusted estimates suggested that the daaaltypwas recommended by U.S.
Attorneys in 32 percent of the cases involving Whlitfendants compared to 23 percent for
Black defendants, 17 percent for Hispanic defersdamt 36 percent of defendants of other
racial or ethnic groupS? In cases involving at least one White victim, UA8orneys

sought the death penalty in 34 percent of thosesaa@mmpared to 18% of cases involving
victims of other racial or ethnic groups. In caseslving at least one Black victim, U.S.
Attorneys sought the death penalty in 19 percetitade cases compared to 26 percent of
cases involving victims of other racial or ethniogps. Finally, in cases involving at least
one Hispanic victim, U.S. Attorney sought the dgshalty in 17 percent of those cases
compared to 25 percent of cases involving victiramfother racial or ethnic group’s.
Despite the findings produced in the unadjusteti/ses, the role of race in charging
decisions was still unclear at that point sinceenointhe earlier cross-tabulations accounted
for other factors that might explain charging dexidry the U.S. Attorneys. In order to

examine the role of race on charging decisionsigbearchers analyzed a number of case

?12Mlembers in the final comparison group consistemhdif/iduals of Asian, Pacific
Islander, Native American, Aleut, Indian, or unkmowescent and represented nine cases
(36 percent) in which the U.S. Attorneys soughtdéath penalty.

?3The unadjusted estimates led the second researdhtdeconclude that the race of
the defendant and the race of the victim were @solcwith charging decisions in federal
capital cases. However, the precise nature of the relaifiocsuld not be determined in the
unadjusted estimates.
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characteristics including the number of aggravading mitigating circumstances present in
addition to the race of the defendant and vicfirhe two preliminary logistic regression
models, controlling for a number of legal factdosind the race of the victim to be
statistically significant in the charging decisiarighe U.S. Attorneys. Cases involving
White victims were found to be .87 times more kel have the death penalty requested
compared to cases involving non-White victims. ldoer, the race of the defendant was
not found to be statistically significant in chagidecision$*

In assessing previous the empirical studies amtihigs at the state and federal level,
it is important to note what inferences can anchothbe drawn from this body of research.
The findings from the death penalty studies dgonovide definitive proof that racial
discrimination operates at different stages inralmer of jurisdictions to influence whether
death-eligible indictments and charges are soughtdsecutors or death sentences are
imposed by judges and juries. Nor do the resolt€lade that prosecutors, judges, and
juries “favor” the race of the victim if he or slsea member of a specific racial group.
However, the consistency across several studigg;ydarly in cases where the race of the
offender or victim emerges as a significant fast@entencing outcomes, does raise
guestions as to whether the concerns expresse@ buiimancourt were adequately
addressed by revisions to death sentencing stalatewere constitutionally approved by

the Greggcourt four years later. The Court believed thafartated trial, statutory

?1%The first logistic regression model included theeraf the defendant and the race
of the victim as separate variables. The secagidtio regression model excluded the race
of the defendant. In both models, the regressiefficients for the race of the victim were
.87 and .86 at the .05 level, respectively. Howewdren an alternative model, random
forests, was applied to the data, race was notftmube statistically significant in charging
decisions of the U.S. Attorneys in capital cases.
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guidelines to assist the jury in decision-making] automatic appellate review could, in the
absence of evidence to the contrary, effectivetyiehte or at least reduce the likelihood of
racially discriminatory practices in the applicatiof the death penalty. However, as the
states revised their death sentencing statutestieahptudies examining their effectiveness
in achieving the Court's concernsHarmanbegan to accumulate as well. Although the
race of the defendant has been found to havedittte effect in influencing the sentencing
disposition in capital cases, a race-of-the-viatifect has consistently emerged in the
majority of studies cited in the literature. Sgieeaily, a number of studies have suggested
that offenders whose victims were white had thatgst likelihood of receiving death
sentences. A similar effect has also been citstlies examining different levels of
culpability in death eligible cases. In such casestencing was found to be somewhat
consistent among low levels of culpability where thajority of cases ended in life
imprisonment sentences and high levels of culggbiihere death was frequently imposed.
However, the race of the victim has been citedadenate levels of culpability cases where
the sentencing outcomes have been found to bedistent. This consistency across a
number of the more methodologically sophisticatealyses would eventually in these

guestions by addressed by the CouMaCleskey v. Kemp

E. The Role of Race and th#&1cCleskey decision

Although the new revisions in death penalty legish were believed to be the
appropriate solution to the problems of capitatesgcing in terms of reducing disparities,
McCleskey v. Kempffered a different perspective on this assumptibmay be recalled in
the Greggdecision that the Court, lacking evidence to tharmary, assumed that the new
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revisions in death sentencing statutes were suatltté likelihood of arbitrary, capricious
and discriminatory sentencing decisions condemmé&drimanand similarly crafted
sentencing statutes with procedural safeguardsdvew be sufficient enough to pass
constitutional scruting+>

Rather than focus on the facts of his particudsecthe petitioner iMcCleskey
attacked the racial disparities in sentencing énethtire Georgia system, which he
contended, was a violation of his rights underGhgel and Unusual Punishment Clause of
the Eighth Amendment and the Equal Protection @lafithe Fourteenth Amendmént.
In order to substantiate his claim, the petitiarfégred a statistical study as evidence of the
existence of racial disparities in death sentemct® state of Georgia. To date, the Baldus
study continues to be one of the most compreheasialyses which examined the role of
race in sentencing outcontes. After initial analyses suggested a correlatiomveen the
race of the victim and sentencing outcomes, sulesg@unalyses found significant and
consistent race effects after considering overrZidBracial variables which were also likely

to influence sentencing outconfé&. The race of the victim findings were also foima

215107 S.Ct. 1756 (1987).

1°The petitioner, a black man, was convicted in tB@8lkilling of a white police
officer during the robbery of a store. Consistgitlh Georgia law, the jury imposed a death
sentence after it found the following aggravatiirguomstances beyond a reasonable doubt:
the murder was committed during the course of aredrrobbery and was committed upon
a peace officer in the performance of his duties.

217 Baldus, D.C., Pulaski, C.A. & Woodworth, G.G. (898 Comparative Review
of Death Sentences: An Empirical Study of the GeaokExperience._Journal of Criminal
Law and Criminology74(3), 661-751.

?18The study consisted of over 2,000 murder cases drg@ein the 1970's and
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smaller model which analyzed 39 variables thougimftuence sentencing outcomes.
Specifically, the study concluded that black defetslavhose victims were white were
substantially more likely to receive a death ser#ghan cases involving black victims,
even after racially neutral factors were controfféd The analyses also found that the racial
disparities in sentencing outcomes were most liteelye found in capital cases in the
middle range of aggravatiéi’ However, while accepting the validity of thedstuthe
Court held that such evidence was not sufficieprtwe the existence of a systematic
defect in the way that death sentences were beidgred by the courts in the state of
Georgia.
1. General Statistics and Racial Discrimination

Despite the rejection of the Baldus study findiagroof of racial discrimination in
the State of Georgia death penalty scheme, thet Citedt a limited number of previous
cases in which statistical data was accepted ablest patterns of racial discrimination. In
each instance, statistical data was offered intgaceedings to demonstrate racial

disparities involving the selection of juror antkgéd Civil Rights violations under Title VII

involved a 230-variable model which included datahsas race of the defendant and the
victim as well as other aspects of the offense.

?1%Cases involving white victims were 4.3 times mdkely to receive a death
sentence than cases involving black victims.

?2%cases in the low level of aggravation consist afesainvolving few relevant
aggravating factors which may make the death perestylikely to be imposed. Cases in
the high level of aggravation consist of cases linrg greater numbers of aggravating
factors which may make a death sentence more likdtywever, cases in the middle range
of aggravation involve those cases where the owtcmriess clear and the decision of
impose a sentence of death could go either way.
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cases, which the Court ruled were violations utigeiEqual Protection Clause of the
Fourteenth Amendment. In a case of employmentidisation, petitioners iBazemore v.
Friday, introduced a series of multiple regression armalyghich compared salaries for
black and white employees across a series of timedsé> While controlling for race,
education, tenure, and job title, the analysesddhat black employees on average were
paid less than white employees in two out of three periods that were analyzed. After a
review of the evidence, the Court accepted theakafoof of a pattern of discrimination
towards black employees in violation of Title Viltbe Civil Rights Act of 1964. The
Court also accepted statistical data submittedveral cases involving racial disparities in
jury selection practices which the Court determiteeble in violation of the Equal
Protection Clause of the Fourteenth Amendrignt.

Additionally, the Court has previously acceptedeagal statistics as proof of racial
discrimination in cases involving the racial composs of grand and petit juries in their
criminal proceedings. Mhitus v. Georgigthe petitioners challenged their convictions on
the basis of racial discrimination because of threfosition of juror selections conducted in
Mitchell County in the State of Geordi&. Specifically, the petitioners challenged their
convictions based on the exclusion of Black juresffgrand and petit juries despite the

fact that potential jurors of the race made up eaprately 45% of the population in

221478 U.S. 385 (1986)

222The Court also ruled that multivariate regressinalyses submitted to establish
racial discrimination were not required to inclutbEdl measurable variables” in their
statistical models.

223385 U.S. 545 (1967).
101



Mitchell County. Under Georgia law, commissiongppointed to the Superior Court were
required to select “upright and intelligent” citiefrom the county’s tax receiver to serve as
potential jurors in criminal court proceedings. eTetitioners submitted general census data
which indicated in 1960, 27.1% of the taxpayerhecounty were Black, that the county
had a population of 10,206 people over the agd odfwhich 4,706 were male, and 2,004
(42.6%) were Black. However, juror selection ddtawed that only 3 of the 33 prospective
grand jurors were Black and only one was eventydlyed to serve on the grand jury. In
the case of juror selection for petit case, onbf the 90 persons selected for consideration
were Black, but none were accepted to serve ouitie

The Court also ruled on a similar challenge tguineand school board selection
practices in a number of other counties in theeSiateorgia. IMTurner v. Fouchehe
Court reviewed statistical data submitted by théipeers in the case which suggested that
the selection practices in Taliaferro County, alt agea number of other surrounding
counties, systematically excluded Blacks as poterdiadidates to serve on grand juries and
county school boards because of their fAtélo support their contention of racial
discrimination, the statistical data submitted sbdwhat grand jury members were
predominately White despite a 60% representatidiatks in Taliaferro County. In the
case of grand jury selection procedures, the stggderior court judge selected “discreet”
candidates for appointment to the jury commissgo@anmissioners, who were given
discretion, in the absence of statutory or othétajines, to exclude any potential

candidates from grand jury service that were nandioto be “upright” and “intelligent”.

224396 U.S 346 (1970).
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The data submitted also indicated that of the @i@&ke names selected for consideration
for grand jury service, 96% of the potential juratso were eliminated as “unintelligent” or
not “upright” were Black. Additionally, a recortsiied list of potential candidates by race
found that Blacks only accounted for 37% of thaalairo County citizens on the list of
304 members despite a 60% representation in theycpapulation.

The Court also considered statistical data subditi support charges of racial
discrimination towards Mexican-Americans@antaneda V. Partid&” In that case, the
petitioners challenged the grand jury selectiorcgdares in the State of Texas based on
statistics taken from census figures and grandrgogrds taken from Hidalgo County.
Although census data collected for 1970 showedA®at% of the population in Hidalgo
County was Mexican-American, grand jury records pited from 1962 to 1972 indicated
that the average percentage of participation omdgraries by Hispanic-surnamed
individuals was estimated at 39%. Additionallye Hverage participation rate of Hispanic-
surnamed individuals during the time period whendbefendant was indicted was 45%.

In each of the aforementioned Title VII and graunmg selection cases, the Court
allowed the submission of statistical data as pobpfima facie evidence of racial
discrimination??® These cases also represent a general accepfatatstical data by the
U.S. Supreme Court in prior cases aimed at praaoiglly discriminatory practices that

violated the Equal Protection Clause of the FoatteAmendment of the U.S. Constitution.

22%430 U.S. 482 (1977).

22°The Court would accept the statistical data sulethitly the parties in each case as
prima facie or evidence “at first view” that the goyment practices or grand juror
selection procedures were racially discriminat@giast minorities.
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By allowing such data, the Court’s guiding rati@enebnsisted of the requirement that the
employment or juror selection procedures resufteslibstantial underrepresentation of
members of an identifiable racial group.

2. McCleskey and “Purposeful Discrimination”

Although the Court had previously accepted gerstadilstical studies as proof of
discrimination in Title VII and grand juror selemti cases, it held that the nature of the
capital sentencing system was fundamentally diffiendnen considering statistical data
which attempted to establish racially discrimingoractices. One major difference rested
on the Court's belief that capital cases requirddgs and juries to consider a multitude of
various factors involving the character of the ddént and the facts of the offense prior to
the imposition of sentence. Such a task also uweebthe requirement that actors in the
criminal justice process be allowed a certain arhofidiscretion at different stages in the
criminal justice decision making process. Becauidkis uniqueness of capital cases and
the Court's prior decisions (Breggand its companion cases regarding the structofing
such discretion, the Court ruled that exceptiond#éar proof had to be established by the
statistical data before a conclusion could be ntlaakesuch discretion had been abused.
Thus, given the number of safeguards containdukiitGieorgia death sentencing statute to
reduce the taint of racial bias in sentencing,fardant alleging equal protection violations
had to show that “purposeful discrimination” existedhis or her case and that the death
sentencing statutes were enacted by the stateakegesin anticipation of a discriminatory

effect on certain racial groups of defend&fts.

221d., at 1766.
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The Baldus study, the Court held, offered no ptioaf race played any part in the
Georgia jury's decision to impose the sentenceatidin McCleskey's particular case. That
is, the data was required to demonstrate thatittgeejor jurors acted with a discriminatory
intent or purpose in his case. In reviewing tha,dhe Court noted that the Baldus analysis
was extensive in its approach in analyzing factdr€lvwere likely to have an impact on
sentencing outcomes in capital cases. After cdimduseveral analyses, the Baldus data
introduced evidence to the Court which found tleéddants who killed white victims were
4.3 times more likely to receive a sentence offdéatn defendants whose victims were
black.

The Court would rule that there were fundameritidrences between cases
involving employment or juror selection practicesl @apital cases. In the case of the
former, the Court noted its prior acceptance disttes submitted in limited cases in a few
classes of cases. In such cases, the data, tthpassutiny of the Court, was required to
present a “stark” pattern to be accepted as tleepsobf of racial discrimination in a
particular case. However, capital cases werendisishable from Title VII or juror
selection cases because of a number of uniquecthiaséics. The Court ruled that capital
cases were characterized by separate and uniquigegugich as the composition of each
jury, the characteristics of each defendant andhtiigidual facts of each case. The Court
also reasoned that factors related to juror selestre typically limited and set by state
statutes and the factors related to employmentipeacivere objectively verifiable and had
a reasonable relationship to job qualificationstervatively, capital juries are allowed to
consider a wide array of factors relevant to tHergant’s background, character, and the
offense. By drawing this distinction, the Coulteduthat there were no commonly set
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standards to evaluate all defendants who did onalideceive the death penalty.

The Court also noted that cases involving Titlewtlations or discriminatory jury
selection practices afforded defendants in thosescaith the opportunity to explain
possible reasons for the racial disparities estadd by the statistical data. In each case
where such violations were alleged to have occustatk officials were given the
opportunity to rebut charges of discriminatory picas by providing alternative
explanations for the racial disparities cited ingtegistical evidence. Violations of equal
protection laws were only found by the courts dftese alternative explanations were
found in the court proceedings to be invalid. Heevecapital cases, the Court held, offered
no such opportunities to the state to rebut claifmacial discrimination found in statistical
data submitted to the court. Thus, jurors couldoeccalled to rebut charges that
discriminatory motives or influences guided thacidions which resulted in the final
verdict. Similarly, prosecutors involved in deoiss to charge defendants with death-
eligible offenses were not able to explain whethesé decisions were influenced by racial
factors.

Finally, the Court would rule that the Baldus sttalied to prove that the Georgia
capital sentencing statute was implemented wittiscfiminatory purpose”. In the view of
the Court, such a purpose could be demonstratkd évidence established that the state
legislature selected and enacted a particulartstatth the knowledge that it would have an
adverse effect on an “identifiable grouf3®. Thus, for a claim of racial discrimination to

prevail, McCleskey had to demonstrate that thehdeamalty statute was administered with

228107 S.Ct. 1756, 17609.
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prior knowledge by the State of Georgia that it widuve a racially discriminatory effect.

Although the Court recognized the likelihood chrities in Georgia sentencing
statute as being an inevitable part of the crinjurstice system, it believed that the
disparities demonstrated by the Baldus study westgficient to indicate a "constitutionally
unacceptable risk of racial prejudice in the capitatencing decision$®® Additionally,
the Court ruled that the sophisticated analysisndtdd by the Baldus study merely
demonstrated a “risk” that race could have entgredsome of the capital sentencing
outcomes in the state of Georgia. Thus, in lglihe fact that the Court noted that certain
discrepancies cited in the statistical evidencedhpeared to correlate with race could not
be fully explained, they declined to "assume thattwizs unexplained was invidious®

3. Interpreting “Race” Effects in Death Penalty Studies

In view of the Court’s ruling iMcCleskeyegarding the findings in statistical
analyses which indicated an influence of race @mgthg or sentencing outcomes in capital
cases, what interpretations can be made regatunggtture of those race effects? That is,
if race effects are found in death penalty studieg; should they be interpreted? Prior
findings in death penalty studies examining the obleace in charging or sentencing
outcomes have led to speculation as to how thodenfis coulde interpreted. For
example, are the race effects on death penalty casenaes the result of racial animus of
one group towards another in criminal proceedings®the charging or sentencing

outcomes the result of earlier selective practigelaw enforcement practices of the police?

229d., at 1775.

239d., at 1778.
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Are prosecutors more likely to be indifferent todsamtra-racial crimes committed in cases
where the offender and victim are black? Or, de effects simply estimate the impact of
race variables on the potential risk or likeliha$deing charged with a death-eligible
offense or being sentenced to death? These questith be examined below.
a. Racial Animus and Discrimination

In reviewing the body of death penalty researahytte of race has been
consistently noted across a number of those stuéiest, cases involving White victims,
either by themselves or in combination with theeratthe defendant, are more likely to
result in the defendant being charged with a delidiible offense or sentenced to death.
One possible interpretation for this race effethat it may be the result of a legacy or
pattern of racial animus and/or indifference towdBthcks and members of other minority
groups. Paternoster (1991) reviewed a historysafithinatory treatment towards Blacks
that may explain the relationship between race attbmes in death penalty caé®s.
From the Slave Codes of the 1660s in the Ameriosones to the Black Codes enacted in
the South in the 1800s, patterns of differentedtiment would emerge and influence how
the criminal laws were codified and selectivelylagapto different members of society.
One consistent pattern that would emerge from tlaegewas the unequal application of
the death penalty for blacks charged with crimaf@nses. The penalties for blacks,
whether they were free or slaves, were significamtirer in terms of severity compared to
the penalties for similar offenses committed by @ehitThe crime of rape, particularly when

committed by black offenders, provides a good #atgin of the discriminatory practices

Zlpaternoster, R. (1991). Capital Punishment in AgcaerNew York: Lexington
Books.
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found during this period. Typically, the crimidalv was written and implemented in a
fashion that provided significantly different pered according to the race of the defendant.
While blacks were automatically put to death otredsd for the rape of a white woman, no
mandatory penalty existed for white defendants amy few states, if any, carried criminal
penalties for the rape of a black woman. In addlitothe crime of rape, black defendants
were subject to the death penalty for a wide waonétriminal offenses compared to the
significantly lesser penalties committed by whigdethdants for comparable offense.
Kennedy also reviewed the history of differentiabtment of criminal offenders
according to race and suggested that this legaoyhals resulted in an indifference to
criminal offending when the offender and victim eétack’®? Be