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The Concerning Implications of Texas's Claim to
Standing in United States v. Texas

In a sign of the case’s importance, oral arguments stretched over two hours when the Supreme Court heard
United States v. Texas on November 29, 2022.[1] United States v. Texas concerns “the Biden administration’s
authority to set immigration policy.”[2] Department of Homeland Security (“DHS”) Secretary Alejandro
Mayorkas enacted the policy at issue: prioritizing groups of noncitizens to be detained and deported.[3] This
prioritization is rooted in the fact that DHS does not have the resources to detain and deport the “over 11 million
noncitizens currently in the United States who could be subject to deportation.”[4] Texas sued the federal
government, arguing that it “does not have the authority to prioritize some unauthorized immigrants for
deportation while downplaying others.”[5]

A critical issue in United States v. Texas is whether Texas had Article III standing to bring the lawsuit in the
first place.[6] Article III of the United States Constitution requires a party to a lawsuit have “standing,” meaning
that the plaintiff suffered an actual injury, can show a “causal connection between the injury and the conduct
complained of,” and is likely to have that injury “redressed by a favorable [court] decision.”[7] Here, Texas
claimed that the injury giving rise to standing was the state’s increased costs on public expenditures, like schools
and healthcare, for all residents—including noncitizens—as a result of federal immigration enforcement priorities
that did not detain and deport as many noncitizens as Texas would have liked.[8] Forty-eight immigrant and civil
rights organizations, community groups, law school clinics and centers, legal service providers, and labor unions
filed an amicus brief in support of the federal government highlighting that Texas’s claim to standing is premised
on a “discriminatory objection to noncitizen residents.”[9]

There are two concerning implications should the Supreme Court accept Texas’s discriminatory claim to
standing. First, if the Court finds that Texas has standing to challenge the federal government’s immigration
policy on the basis of increased costs for providing public services, then, as Justice Kagan put it during oral
argument: states could “bring immigration policy to a dead halt”’[10]— “not to mention all the other policies in the
world.”[11] Second, the Court would legitimate Texas’s argument that a rational response to an increase in the
cost of public services is to exclude noncitizens from accessing those services.[12] In local government law,
decisions about rendering services to residents are only subject to rational basis review.[13] Put another way,
noncitizens are not a protected class such as race or gender that trigger heightened or strict judicial scrutiny.[14]
This essay posits that municipalities could refuse to provide noncitizen residents with access to public services and

justify this choice as a rational cost-saving measure if challenged in court.



Allowing the exclusion of nonresidents to be a rational basis for municipal cost-cutting is concerning
because anti-immigrant sentiment is rising.[15] For example, in a Texas county over 500 miles from the Mexico-
United States border, the local government passed a judicially-approved resolution: “The health, safety and
welfare of Hopkins County residents are under imminent threat of disaster from the unprecedented levels of
illegal immigration...coming across the U.S. border from Mexico.”[16]

The Supreme Court will issue its consequential decision in United States v. Texas this summer.
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