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ABSTRACT 

The Australian Securities and Investments Commission has staked its legitimacy and 

effectiveness on a commitment to responsive regulation. Arguably the most influential theory 

in the field since James Landis provided an initial justification for the regulatory state in The 

Administrative Process (1938), Ian Ayres and John Braithwaite’s account in Responsive 

Regulation (1992) privileges negotiation over coercion to exert social control over corporate 

behaviour, the subject of Christopher Stone’s magisterial account of Where the Law Ends 

(1975). How ASIC deployed the enforcement pyramid models at the core of responsive 

regulation, however, raises profound practical questions and theoretical issues. From a practical 

perspective, this thesis demonstrates tactical failure. At the theoretical level, ASIC’s blindness 

to the normative dimensions of responsive regulation highlights the danger of cherry-picking, 

for the regulator and the academy alike. The thesis evaluates ASIC’s enforcement strategy, 

most notably its preference for negotiated settlements over judicially determined deterrence 

strategies in the form of Enforceable Undertakings. Combining quantitative analysis of 

overarching enforcement strategies and qualitative case studies, the thesis casts doubt on the 

value of responsive regulation and the enforcement pyramids it mandates when critical 

embedded normative considerations are ignored or downplayed. In emphasising the 

importance of defining purpose at corporate, regulatory, judicial and legislative levels, the 

thesis offers ways to rescue responsive regulation from an intellectual and practical dead end. 

 

Keywords: Responsive Regulation – Enforcement – Specific and General Deterrence – 

Regulatory Dynamics – Conduct – Accountability – Purpose 

 

 

 

  



iii 

STATEMENT OF ORIGINALITY 

This is to certify that to the best of my knowledge the content of this thesis is my own work. 
This thesis has not been submitted for any degree or other purposes.  

I certify that the intellectual content of this thesis is the product of my own work and that all 
the assistance received in preparing this thesis and sources have been acknowledged.  

During the course of my candidature, I have published three works. The content of these works 

has not been used in this thesis. The entirety of the text of this thesis has been written for the 

thesis. Where relevant, these three works have been referenced in footnotes. Other previous 

work of mine, where relevant, has also been appropriately referenced in footnotes.  

Peter Justin O’Brien 

15 July 2022 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



iv 

PERSONAL ACKNOWLEDGEMENTS 

Returning to full time study in 2019, I found significant changes to the structure of doctoral 

programs. I benefited enormously from the transformation. Methodological advances have 

sharpened the analysis provided here. I am grateful to the University of Sydney Business 

School and its Dean, Professor Greg Whitwell, for providing an exceptionally rich intellectual 

home over the past three years. I wish to acknowledge the support and guidance offered by my 

supervisors, Professor Gail Pearson and Associate Professor Juliette Overland, along with the 

Head of Business Law, Associate Professor David Chaikin. I benefited from rigorous 

coursework and the exceptional teaching skills of Associate Professor Catherine Welch in 

advanced qualitative methods. Similarly, specialist librarians at the University of Sydney, 

Emma Petterbridge and Yulia Ulyannikova, were models of professionalism. They generously 

enhanced my knowledge of systematic reviews and how to adapt them for usage within the 

confines of a doctoral research project. I acknowledge the support of Matthew Sidebotham of 

Workwisewords, Canberra, in providing copy-editing services, a task limited to ensuring 

consistent application of formatting and referencing. I would like to thank Susan Best for her 

support throughout an arduous transformation that has cost us but given us so much more. 

Finally, I would like to acknowledge the support of the Commonwealth of Australia for 

providing a scholarship. Any errors are my sole responsibility.                          

 

Justin O’Brien 

15 July 2022 

  



v 

TABLE OF CONTENTS 

 
ABSTRACT .......................................................................................................................... ii 

STATEMENT OF ORIGINALITY .................................... Error! Bookmark not defined. 

PERSONAL ACKNOWLEDGEMENTS ........................................................................... iv 

TABLE OF CONTENTS ...................................................................................................... v 

LIST OF FIGURES ........................................................................................................... viii 

LIST OF TABLES ................................................................................................................ x 

LIST OF ABBREVIATONS ............................................................................................... xi 

INTRODUCTION ..................................................................................................................... 1 

I CONSTRUCTING REGULATORY ARCHITECTURES ............................................. 1 

II AIMS AND OBJECTIVES ............................................................................................ 19 

IV THE STRUCTURE OF THE ARGUMENT ................................................................. 21 

CHAPTER 1. DELIVERING ON THE PROMISE OF RESPONSIVE REGULATION ...... 24 

I REGULATION AND STORYTELLING ...................................................................... 24 

II  REGULATORY ENTREPRENEURSHIP: A SYSTEMATIC REVIEW ................... 32 

III A PROTOCOL FOR SEARCH AND ANALYSIS ....................................................... 35 

IV MIND THE GAP: SEARCHING FOR PURPOSE ....................................................... 38 

V  CONCLUSION .............................................................................................................. 48 

CHAPTER 2. CASE STUDY RESEARCH AND PRACTICE .............................................. 50 

I  MAPPING REGULATORY TERRAINS ..................................................................... 50 

II  ‘WHAT’S GOING ON’ IN A CASE ............................................................................. 56 

III THE FINANCIALISATION OF THE AUSTRALIAN ECONOMY ........................... 62 

IV THE PHILOSOPHICAL FOUNDATIONS OF FINANCIAL REGULATION ........... 67 

V RATIONALES FOR REGULATORY INTERVENTION ............................................ 69 

VI CONCLUSION .............................................................................................................. 75 

CHAPTER 3. ENFORCEABLE UNDERTAKINGS: AN EMPIRICAL ANALYSIS .......... 78 

I THE CHALLENGE OF EMPIRICISM ......................................................................... 78 

II  DATA COLLECTION: PROBLEMS AND PERSPECTIVES ..................................... 83 



vi 

III COMPLIANCE, CONTROL AND DETERRENCE .................................................. 100 

IV  CONCLUSION ....................................................................................................... 122 

CHAPTER 4. TRANSCENDING COMPLIANCE: CLARIFYING RULES OF CONDUCT 125 

I CULTURE AND CONDUCT ...................................................................................... 125 

II  THE WORLD’S MOST IMPORTANT NUMBER .................................................... 129 

III THE CORRUPTION OF MARKETS? ........................................................................ 138 

IV SYSTEMS, PROCESSES, AND CULTURAL CHANGE ......................................... 143 

V THE ART OF NEGOTIATION ................................................................................... 148 

VI ENTER THE JUDICIARY: A STRENGTHENING OF OVERSIGHT? ................... 153 

VII CONCLUSION ....................................................................................................... 161 

CHAPTER 5. WAGYU AND SHIRAZ: CLARIFYING PRINCIPLES OF CONDUCT .... 163 

I GUIDANCE, RULES, PRINCIPLES AND NORMS ................................................. 163 

II REGULATING CREDIT THROUGH NEGOTIATION ............................................ 170 

III TABULATING THE COST OF DINNER: ASIC v WESTPAC .................................. 181 

IV REFORMING OBLIGATION: RESPONSIBLE POLICY OR PAYBACK? ............ 187 

V CONCLUSION ............................................................................................................ 190 

CHAPTER 6. MINING FOR MORALS: CLARIFYING NORMS OF CONDUCT ........... 192 

I LITIGATING FOR CLARITY .................................................................................... 192 

II THE LANGUAGE OF CONSCIENCE ....................................................................... 196 

III THE LIMITS OF EQUITY: ASIC V KOBELT ............................................................ 202 

IV REDEFINING CONSCIENCE AS FAIRNESS? ........................................................ 210 

V CONCLUSION ............................................................................................................ 213 

CHAPTER 7. REPORTING ON PERFORMANCE ............................................................ 216 

I THE DETERMINATION OF EVALUATIVE CRITERIA ........................................ 216 

II  SCORING REGULATORY PERFOMANCE ............................................................ 220 

III CONCLUSION ............................................................................................................ 236 

CHAPTER 8. WHERE REGULATION ENDS: LESSONS FROM PRAGMATISM ........ 237 

I WHERE THE LAW ENDS .......................................................................................... 237 

II THE OPPORTUNITIES AND CHALLENGES OF PRAGMATISM ........................ 254 



vii 

III BOARDING PEIRCE’S METAPHORICAL YACHT ............................................... 261 

IV INCLUSIVE CAPITALISM AND THE DEMANDS OF THE MORAL ECONOMY . 266 

V CONCLUSION ............................................................................................................ 273 

REFERENCES ...................................................................................................................... 276 

I BOOKS, ARTICLES, REPORTS .................................................................................. 276 

II CASES ........................................................................................................................... 302 

III LEGISLATION ............................................................................................................ 303 

IV OTHER ........................................................................................................................ 303 

APPENDICES ....................................................................................................................... 305 

Appendix 1: Search Protocol (9 July 2021) ...................................................................... 305 

 

 

 

  



viii 

LIST OF FIGURES 

Figure 1.1: The Five Stages of Systematic Review ........................................................ 33 

Figure 1.2: Comparative Agency Usage of Enforceable Undertakings 1998–2020 ...... 39 

Figure 1.3: Academic Studies of Enforceable Undertakings 1998–2021 ...................... 41 

Figure 1.4: Enforceable Undertaking Scholarship in Australia ...................................... 42 

Figure 1.5: Australian Academic Focus of Enforceable Undertaking Application ........ 45 

Figure 2.1: Consolidated Snapshot of the Australian Economy 1990–2021 .................. 63 

Figure 2.2: Tracking Performance of the ASX 200 ....................................................... 64 

Figure 2.3: A Lopsided Market ...................................................................................... 65 

Figure 2.4: The Dominance of Finance .......................................................................... 65 

Figure 2.5: The Profitability of Australian Banking Sector 1991–2021 ........................ 66 

Figure 2.6: Australian Bank Profits and Losses ............................................................. 66 

Figure 2.7: Influence of ASIC chair on EU strategy 1998–2020 ................................... 73 

Figure 3.1: The Vagueness of ASIC Enforcement Reporting 2011–2020 ..................... 84 

Figure 3.2: ASIC Deployment of Enforcement Options 2011–2020 ............................. 87 

Figure 3.3: ASIC Deployment of Enforcement Options 2011–2020 ............................. 88 

Figure 3.4: ASIC Deployment of Enforcement 2011–2020 in Percentage Terms ......... 88 

Figure 3.5: ASIC Enforcement (Excluding Small Business) 2011–2020 ...................... 89 

Figure 3.6: ASIC Enforcement (Excluding Small Business) 2011–2020 ...................... 90 

Figure 3.7: ASIC Enforcement 2011–2020 in Percentage Terms .................................. 90 

Figure 3.8: ASIC Enforcement of Market Integrity 2011–2020 .................................... 93 

Figure 3.9: ASIC Enforcement of Market Integrity 2011–2020 .................................... 94 

Figure 3.10: Market Integrity Enforcement 2011–2020 in Percentage Terms ............... 94 

Figure 3.11: ASIC’s Corporate Governance Emphasis 2011–2020 ............................... 95 

Figure 3.12: ASIC’s Corporate Governance Focus 2011–2020 ..................................... 96 

Figure 3.13: ASIC’s Corporate Governance Focus 2011–2020 in Percentage Terms ... 97 

Figure 3.14: ASIC’s Financial Services Enforcement Focus 2011–2020 ...................... 98 

Figure 3.15: ASIC’s Financial Services Focus 2011–2020 ............................................ 98 

Figure 3.16: ASIC’s Financial Services Focus 2011–2020 ............................................ 99 

Figure 3.17: Total Number of ASIC Enforcement Undertakings 1998–2020 ............. 101 

Figure 3.18: The Targets of ASIC’s Use of Enforceable Undertakings 1998–2020 .... 101 

Figure 3.19: Total of Remediation Payments Associated with ASIC EUs 1998–2020 . 103 

Figure 3.20: Trajectory and Cumulative Total of Community Payments .................... 104 



ix 

Figure 3.21: Number of EUs Associated with Community Payments ......................... 106 

Figure 3.22: Beneficiaries of BBSW-Related Community Payments .......................... 108 

Figure 3.23: ASIC Enforceable Undertakings Against Individuals 1998–2020 .......... 113 

Figure 3.24: ASIC Banning Orders by Sector 1998–2020 ........................................... 114 

Figure 3.25: Enforcement Action Taken Against Financial Institutions and Employees . 114 

Figure 3.26: Number and Length of ASIC Banning Orders by Sector 1998–2020 ..... 115 

Figure 3.27: ASIC Enforcement Action Against the Audit Profession 1999–2015 ..... 116 

Figure 3.28: Geographic Range of Audit Failure 1999–2015 ...................................... 117 

Figure 3.29: Length of Banning Orders Against Auditors 1999–2015 ........................ 117 

Figure 3.30: Length of Banning Order for Big 4 Accounting Firm Practices .............. 118 

Figure 3.31: Liquidator Banning Orders ...................................................................... 118 

Figure 3.32: Length of Banning Orders in Liquidation and Insolvency 2001–2018 ... 119 

Figure 4.1: Fixing Benchmarks: Key Settlements and External Inquiries 2012–2018 132 

Figure 4.2: Community Payments as a Proxy for Remedying Misfeasance ................ 137 

Figure 4.3: ASIC’s Tripartite Enforcement Evaluative Strategy 2015 ........................ 152 

Figure 4.4: Mapping the Enforcement Costs ................................................................ 155 

Figure 4.5: Benchmarked Performance ........................................................................ 155 

Figure 5.1: The True Price of Home Ownership in Australia 1991–2021 ................... 168 

Figure 5.2: ASIC’s Use of Infringement Notices as an Enforcement Strategy ............ 173 

Figure 5.3: A Strategic Approach? Infringement Notices by Market Segment               

2012–2019 ................................................................................................. 174 

Figure 5.4: Financial Penalties Associated with Infringement Notices 2012–2019 .... 176 

Figure 5.5: ASIC Infringement Notice Ten Largest Settlements 2012–2019 .............. 177 

Figure 7.1: ASIC’s Use of External Monitors to Ensure Ongoing Compliance         

1998–2018 ................................................................................................. 230 

 

  



x 

LIST OF TABLES 

Table 1.1: Measuring Regulatory Performance .............................................................. 30 

Table 2.1: ASIC Budgetary Estimates 2015–2022 in Percentage Terms ....................... 71 

Table 3.1: Breaking Down Enforceable Undertaking Usage by Category and State ... 102 

Table 3.2: The Cost of Voluntary Settlement ............................................................... 105 

Table 3.3: Financial Exposure of Financial Institutions ............................................... 107 

Table 3.4: The Recipients of Voluntary Payments ....................................................... 108 

Table 3.5: Banning and Supervision Orders 1998–2020 .............................................. 111 

Table 7.1: Measuring Regulatory Performance ............................................................ 217 

Table 7.2: The Price of Remediation: Financial Advice Misconduct 2017–2022 ....... 225 

 

  



xi 

LIST OF ABBREVIATONS 

ABA Australian Banking Association 

ACCC Australian Competition and Consumer Commission 

ACL Australian Consumer Law 

ADI Authorised Deposit-Taking Institution 

ADP Automated Decision Process 

ADS Automated Decision System 

AFMA Australian Financial Markets Association 

AFS Australian Financial Services 

AFSL Australian Financial Services Licence 

ALRC Australian Law Reform Commission 

AMP AMP Limited 

ANAO Australian National Audit Office 

ANU Australian National University 

ANZ Australia and New Zealand Banking Group Limited 

APRA Australian Prudential Regulation Authority 

APY Anangu Pitjantjatjara Yankunytjatjara 

ARC Australian Research Council 

ASIC Australian Securities and Investments Commission 

ASX  Australian Stock Exchange 

AUSTRAC Australian Transaction Reports and Analysis Centre 

BBSW Bank Bill Swap Rate 

CBA Commonwealth Bank of Australia 

CDPP Commonwealth Director of Public Prosecutions 

CFTC Commodity Futures Trading Commission 

CIMO Context, Intervention, Mechanism, Outcome 

CJ Chief Justice 

COTO 

EFTPOS 

Council of the Aged  

Electronic funds transfer at point of sale 

EU Enforceable Undertaking 

FCA Financial Conduct Authority 

FSA Financial Services Authority 

FSB Financial Stability Board 



xii 

FSCAP Financial Services and Credit Advisory Panel 

FSI Financial System Inquiry 

FWO Fair Work Ombudsman 

GFC Global Financial Crisis 

HEM Household Expenditure Measure 

HIH Health International Holdings 

ICO Intensive Correction Order 

IOSCO International Organization of Securities Commission 

LIBOR London Interbank Offered Rate 

NAB National Australia Bank Ltd 

NCCP Act National Consumer Credit Protection Act 2009 (Cth) 

NEPA National Environmental Policy Act 1969 (US) 

NSW New South Wales 

OECD Organisation for Economic Co-operation and Development 

OTC Over the Counter 

PIN Personal Identification Number 

PSA Professional Standards Authority 

RBA Reserve Bank of Australia 

RBS Royal Bank of Scotland 

RLO Responsible Lending Obligation 

SEC Securities and Exchange Commission 

SIBOR Singapore Interbank Offered Rate 

STIRR Short Term Interest Rate Risk 

TIBOR Tokyo Interbank Offered Rate 

TPC Trade Practices Commission 

UBS UBS Group 

UNSW University of New South Wales 

US United States of America 

 

 

 



1 

INTRODUCTION 

I CONSTRUCTING REGULATORY ARCHITECTURES 

The Australian Securities and Investments Commission (ASIC) is the primary regulator 

charged with oversight of the country’s financial products and services markets. It operates 

across retail and wholesale domains, while holding a general corporate register function. How 

ASIC interprets its expansive mandate has long been a matter of acute controversy. Since the 

Global Financial Crisis (GFC) of 2007–2009, ASIC has been subject to multiple reviews by 

federal parliament,1 independent commissions of inquiry,2 taskforces3 and a royal 

commission.4 All found significant failures in the agency’s tactical application of strategy, most 

notably how it used (or under-used) legislated coercive powers to effect regulatory outcomes. 

Whether, when and how to regulate corporate conduct remains one of the most vexed questions 

facing modern society. Debate centres on over whether a punitive approach to regulatory 

enforcement aligned (if necessary) to strengthened penalties can, or will, deter misconduct, or 

an alternative reliance on negotiation and persuasion are, or can be, more effective levers in 

securing compliance. As ASIC recalibrates its strategic direction under a revised government-

imposed set of expectations,5 it is necessary to take stock. Given past political dissatisfaction 

with ASIC’s performance, it is unwise for the agency to replicate past strategy. Change is 

 
1 See eg Parliamentary Joint Committee on Corporations and Financial Services, Parliament of Australia, 
Financial Products and Services in Australia (Final Report, 23 November 2009), Inquiry into Aspects of 
Agribusiness Managed Investment Schemes (Final Report, September 2009) and Inquiry into Proposals to Lift the 
Professional, Ethical and Education Standards in the Financial Services Industry (Final Report, 19 December 
2014). See also Senate Economic References Committee, Parliament of Australia, The Performance of the 
Australian Securities and Investments Commission (Final Report, 24 June 2014), ‘Lifting the Fear and 
Suppressing the Greed’: Penalties for White Collar Crime and Corporate and Financial Misconduct in Australia 
(Final Report, 27 March 2017) and Regulatory Framework for the Protection of Consumers in the Banking, 
Insurance and Financial Services Sector (Final Report, November 2018). Other reviews touched on ASIC; see 
Parliamentary Joint Committee on Corporations and Financial Services, Parliament of Australia Inquiry into 
Proposals to Lift the Professional, Ethical and Educational Standards in the Financial Services Industry (Final 
Report, December 2014) and Litigation Funding and Regulation of the Class Action Industry (Final Report, 
December 2020). 
2 Financial System Inquiry (Final Report, December 2014); ASIC Capability Review, Department of Treasury, 
Fit for the Future: A Capability Review of the Australian Securities and Investments Commission (Final Report, 
20 April 2016); see also Australian National Audit Office, Administration of Enforceable Undertakings: 
Australian Securities and Investments Commission (Report 38, June 2015).  
3 Department of Treasury, ASIC Enforcement Review Taskforce (Report, December 2019); Australian Law 
Reform Commission, Corporate Criminal Responsibility (Report 136, April 2020); Australian Law Reform 
Commission, Financial Services Legislation Interim Report A (Report 137, November 2021).  
4 Royal Commission of Inquiry into Misconduct in the Banking, Superannuation and Financial Services Industry 
(Final Report, February 2019).  
5 Department of Treasury, ‘Statement of Expectations: Australian Securities and Investments Commission’ (26 
August 2021); see also Australian Securities and Investments Commission, ‘Statement of Intent’ (26 August 
2021).  
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inevitable. Whether it leads to melioristic outcomes is, however, far from assured. What then 

is to be done? Is it even possible to reconcile the potentially competing demands of enhancing 

compliance and promoting specific and general deterrence?  

The title, and substance, of this thesis reflects the abiding influence of two 

contemporary attempts to address these questions in practical and theoretical terms. The first 

by Christopher Stone recognises profound limitations associated with reliance on legal 

structures without attending to how they condition (or fail to impact on) an organisation’s 

internal culture and its resulting practice.6 Absent an investigation and evaluation of the 

symbiotic relationships between corporate and regulatory practice – incapable of holistic 

application through sporadic case-specific judicial determination – the appropriate balance 

between rights, duties and responsibilities will remain unaddressed.7 Moreover, regulation will 

remain a contested terrain.8 Gamesmanship will continue irrespective of whether rules or 

overarching principles are privileged without attending to the question of the how social norms 

operate within and across discrete communities of practice.  

The problem associated with a reliance on rules is that they can, and will, be transacted 

around. This is as inevitable as it is dispiriting. Moreover, in fast changing business 

environments, where innovation is privileged – such as financial services – regulatory 

frameworks are destined to lag. One mitigation strategy focuses on the application of 

principles. It suggests pro-active engagement with industry will lead to higher levels of 

integrity, at both individual and organisational levels, not least because co-regulatory 

frameworks suggest co-ownership of the resulting settlement and, thereby, fealty to it. The 

problem here is that integrity is a multifaceted concept. Its precise definition is context-

dependent and socially constructed within various communities of practice.9 Without coming 

to terms with how potentially incommensurable competing social norms are (and finding ways 

to integrate them) we are unlikely to address perennial disappointment and public resentment 

 
6 Christopher Stone, Where the Law Ends: The Social Control of Corporate Behavior (Harper and Row, 1975).  
7 James Landis, The Administrative Process (Yale University Press, 1938) 23–4 (‘The art of regulating an industry 
requires knowledge of the details of its operation, ability to shift requirements as the condition of the industry may 
dictate, the pursuit of energetic measures upon the appearance of an emergency, and the power through 
enforcement to realize conclusions as to policy’). 
8 EP Herring, Federal Commissioners: A Study of Their Careers and Qualifications (Harvard University Press, 
1932) 96 (‘We want good men but we are unable to define virtue … We do not know just what sphere is proper 
for these commissions. We dare not make them purely expert bodies because we distrust experts, we dare not 
lease them to lawyers because we recognize the limitations of the legal approach; we dare not place men of vision 
because we know not where that vision will take them’).  
9 See Justin O’Brien, Trust, Accountability and Purpose: The Regulation of Corporate Governance (Cambridge 
University Press, 2019) 38–46; Justin O’Brien, The Search for the Virtuous Corporation: A Wicked Problem or 
New Direction for Organization Theory? (Cambridge University Press, 2021) 26–32.  
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at the failure of specific, and general, deterrence, or the capacity of compliance to influence 

corporate conduct.10  

Finding a way through this morass animates the second seminal contribution. This is 

provided by Ian Ayres and John Braithwaite through the auspices of what they term ‘responsive 

regulation’.11 Ayres and Braithwaite posit negotiation and persuasion are more effective than 

coercion in enhancing compliance and, through demonstration effect, the facilitation of specific 

and general deterrence. Their approach is linked to an explicit determination that the purpose 

of punishment is not to shame or humiliate but to rehabilitate.12 This prompts a further question: 

Is the core regulatory purpose to police or steward industry towards the delivery of societal 

aims? If the latter, on what basis could or should that decision be taken, and what accountability 

mechanisms need to be introduced, monitored and evaluated? Once frameworks are 

established, can the regulatory function be insulated from the political domain? These are 

perennial concerns for all operating within regulatory ecosystems, irrespective of domain, and 

ones that responsive regulation seeks to ameliorate.  

While responsive regulation has proved influential in academic and practical terms, 

evidence of its efficacy in changing industry practice beyond assertion is weak. This thesis 

contributes to knowledge through an extensive evaluation of ASIC’s attempts to change market 

practice, consistent with its reading of its legislative mandate and stated commitment to the 

application of responsive regulation theory. It traces strategy from ASIC’s inception in 1998 

to the truncated end of James Shipton’s tenure as chair in 2021.13 The side-lining of the chair 

and deputy chair came at a pivotal time. The agency was implementing a reformulated 

approach to how, and for what purpose, it should deploy coercive powers. ASIC’s ostensibly 

more aggressive stance came in response to withering critique by the Royal Commission into 

Misconduct in the Banking, Superannuation and Financial Services Industry (Royal 

Commission), the belated Australian response to a cascading series of scandals in both retail 

 
10 Neil Gunningham, ‘Compliance, Deterrence and Beyond’ in Michael Faure (ed), Elgar Encyclopedia of 
Environment Law (Edward Elgar, 2017) 63. 
11 Ian Ayres and John Braithwaite, Responsive Regulation: Transcending the Regulation–Deregulation Debate 
(Clarendon Press, 1992). 
12 See Martha Nussbaum, Anger and Forgiveness: Resentment, Generosity, Justice (Oxford University Press, 
2016).  
13 Department of Treasury, Commonwealth of Australia, ‘Appointment of Chairperson and Deputy Chairperson 
to the Australian Securities and Investments Commission’ (Media Release, 29 April 2021); see also Vivienne 
Thom, Abridged Report of Review of ASIC Governance Arrangements (Department of Treasury, Commonwealth 
of Australia, 28 January 2021). The reasons behind the resignations are not central to this thesis except insofar as 
they led to the departure from ASIC of the key architects of the ‘why not litigate’ strategy. 
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and wholesale markets.14 Known as ‘why not litigate’,15 ASIC’s revised approach secured the 

hesitant endorsement of the Royal Commission, notwithstanding the latter’s suspicion of a 

‘deeply-entrenched culture’ of timidity within the regulator.16 At the time of the resignations, 

however, ASIC was still facing scepticism about the efficacy of negotiating cultural change.17 

Mixed results or abject failure in several high-profile cases (to be discussed in Chapters 4, 5 

and 6 respectively) re-opened speculation about ASIC’s operational capacity. An acrimonious 

conflict between the then Federal Treasurer, Josh Frydenberg, and ASIC over alleged 

overreach also cast a revelatory spotlight on the often-hidden politics of regulation.18 It is 

useful, therefore, to map at the outset ASIC’s role, as expressed in legislative terms. This 

commits ASIC to strive to:  

(a) maintain, facilitate and improve the performance of the financial system and the entities 

within that system in the interests of commercial certainty, reducing business costs, and 

the efficiency and development of the economy; and 

(b) promote the confident and informed participation of investors and consumers in the 

financial system; and 

(c) administer the laws that confer functions and powers on it effectively and with a minimum 

of procedural requirements; and 

(d) receive, process and store, efficiently and quickly, the information given to ASIC under 

the laws that confer functions and powers on it; and 

(e) ensure that information is available as soon as practicable for access by the public; and 

(f) take whatever action it can take, and is necessary, in order to enforce and give effect to the 

laws of the Commonwealth that confer functions and powers on it.19 

 
14 Royal Commission into Misconduct in the Banking, Superannuation and Finance Sector (Interim Report, 
September 2018) vol 1, 271–3. 
15 ASIC, Enforcement Update: July to December 2018 (Report 615, April 2019) 2 (noting the beginning of the 
‘why not litigate’ strategy). 
16 Royal Commission, Final Report (n 4) vol 1, 424. The new leadership of ASIC has expressed a determination 
to re-introduce forms of negotiated outcomes such as the Enforceable Undertaking, see Joe Longo, ‘Corporate 
Regulation in Australia: The Legacy of Ian Ramsay’ (Speech, Melbourne University Law School, Melbourne, 30 
March 2022) 4 (noting the ‘chilling’ effect the Royal Commission on the regulator, ‘however, in more recent 
times, ASIC has made it clear that where the circumstances merit the use of an administrative remedy, ASIC may 
choose to accept an enforceable undertaking – and this may be as an alternative to, or in conjunction with, civil 
court action or other administrative action.’). 
17 See Michael Legg and Stephen Spiers, ‘“Why not Litigate?” The Royal Commission, ASIC and the Future of 
the Enforcement Pyramid’ (2019) 47(4) Australian Business Law Review 244; Vicky Comino, ‘“Corporate 
Culture” is the “New Black” – Its Possibilities and Limits as a Regulatory Mechanism for Corporations and 
Financial Institutions’ (2021) 44(1) UNSW Law Journal 295.  
18 John Durie, ‘Creating a New Economy’, The Weekend Australian (1–2 May 2021) 32 (‘Now that he has stepped 
centre stage on how ASIC should operate, which means he has taken direct responsibility for anything that 
happens on his watch … Frydenberg has now taken ownership of ASIC, for better or for worse’).  
19 Australian Securities and Investments Commission Act 2001 (Cth) s 1(2).  



5 

ASIC’s responsibility within this framework is to exercise oversight over the sprawling 

Corporations Act 2001 (Cth). This legislation is notable for its complexity.20 It sets out the 

rules and measures necessary to uphold the broader integrity of business affairs. As such the 

legislation goes far beyond financial products and services. It is financial products and services, 

however, that are most problematic, not only for ASIC but industry, government and broader 

society. Chapter 7 of the Corporations Act, which covers financial products and services, has 

been subject to extensive revision since enactment. In a major review, the Australian Law 

Reform Commission (ALRC) suggests the Corporations Act, not the corporation per se, is the 

problem. A background paper for the review, which was commissioned by the then federal 

government in response to the Royal Commission’s two final recommendations,21 notes that 

Chapter 7  

lacks an architecture that can adapt to and support changes in regulatory philosophies 

without generating significant complexity. Instead, reform of financial services law 

(particularly Chapter 7) has occurred through a complex mix of exemptions, conditions, 

notional amendments, obligations, and prohibitions, contained in regulations, ASIC or 

ministerial legislative instruments, as well as amendments to the Corporations Act itself. 

This has been driven, in large part, by the inconsistent legislative hierarchy in Chapter 7, 

which, for example, sees both principled and prescriptive obligations across various types 

of legislation: in the Act, regulations, and hundreds of ASIC instruments. 22 

We return to the critical question of how the simplification agenda proposed by the ALRC will 

impact on regulatory capacity with respect to enforcement in Chapter 8. It is important to note 

the ALRC inquiry is at a very early stage. It has released the first of three interim reports. The 

final report is not due until November 2023. As will be explained in Chapter 8, however, the 

ALRC’s initial framing raises profound questions, not least because complexity is the essential 

currency in regulatory gamesmanship, policy formulation, legislative drafting and subsequent 

legal disputation. First, however, it is necessary to examine how this legislative complexity 

played out in ASIC’s past enforcement strategy. While the Corporations Act has undergone 

substantive changes, the underpinning objects of Chapter 7 have not. ASIC’s primary task is 

to promote: 

 
20 Australian Law Reform Commission (‘ALRC’), Financial Services Legislation Interim Report A (n 3) [1.39]–
[1.40]. 
21 Royal Commission, Final Report (n 4) 42 (Recommendations 7.3 – reducing carve outs from legislative 
operation – and 7.4 – integrating norms into objects of legislation). 
22 ALRC, ‘Risk and Reform in Australian Financial Services Law’ (Background Paper FSl-5, 21 March 2022) 1. 
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(a) confident and informed decision making by consumers of financial products and 

services while facilitating efficiency, flexibility and innovation in the provision of those 

products and services; and 

(aa) the provision of suitable financial products to consumers of financial products; and 

(b) fairness, honesty and professionalism by those who provide financial services; and 

(c) fair, orderly and transparent markets for financial products; and 

(d) the reduction of systemic risk and the provision of fair and effective services by clearing 

and settlement facilities.23 

The thesis examines how ASIC managed the competing demands of achieving substantive 

compliance and securing effective specific, and general, deterrence, while simultaneously 

experiencing interference from the finance sector, with, at best, lukewarm political support. It 

assesses, on technical and normative grounds, the effectiveness of responsive regulation, the 

conceptual framing used by ASIC to advance its strategic goals. It evaluates whether 

limitations in ASIC’s performance are attributable to a progressive (if regressive) reduction of 

responsive regulation to a mechanistic operation of the enforcement pyramids in which the 

interaction between legal complexity and political ambivalence made it difficult, if not 

impossible, to escalate intervention to the apex. Progressive in the sense that 

compartmentalisation has looked to an increasingly instrumental operation of the pyramid; 

regressive in that bracketing out normative considerations risk the hollowing out the theory. 

The aim, therefore, is to ascertain whether the flaw is contained within the theory itself, or 

merely ASIC’s deployment of it.  

Responsive regulation theory argues independent regulators have the capacity to traverse 

not one but two discrete if interlinked enforcement pyramids. The first consists of modalities 

(such as escalating punitive sanctions, moving from minimal intervention to stringent 

application of non-discretionary penalties). The second situates regulation within specific 

oversight domains. Self-regulation sits at the base. It moves upwards to enforced self-

regulation and onward to command and control at the apex. The threat of coercion is reserved 

for, and only applied in the event of, wilful, non-compliance. Responsive regulation 

 
23 Corporations Act 2001 (Cth) s 760A. An analysis carried out by the Australian Law Reform Commission has 
found that the Corporations Act has been amended substantively no fewer than 78 times since initial passage; see 
ALRC, Financial Services Legislation Interim Report A (n 3) [3.151]–[3.158] (noting not only an upward linear 
trend in complexity in response to scandal and industry failure but also more a more expansive regulatory 
perimeter that goes beyond the misconduct revealed). 
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proponents, moreover, posit persuasion is more likely to lead to compliance with underpinning 

social norms.24 The theory cautions against adopting a punitive strategy as  

unaffordable, unworkable and counter-productive in undermining the goodwill of those 

with a commitment to compliance. However, when firms which are not responsible 

corporate citizens and exploit the privilege of persuasion, the regulator should switch to a 

tough punitive stance.25  

As such, enforcement is conceived as a dynamic process in which ‘compliance is optimised by 

regulation that is contingently ferocious and forgiving’.26 The model works on the application 

to the regulatory sphere of an aphorism attributed to the then United States Vice President, 

Theodore Roosevelt. The doyen of the Progressive Era (1896– 1916), Roosevelt  held political 

success is dependent on the ability to ‘speak softly and carry a big stick’.27 At surface level the 

model has understandable attraction, not least because of its apparent clarity. We should remain 

cognisant, however, of the dangers of concepts and their capacity to occlude as much as 

illuminate – a danger we return to throughout this thesis, armed not just by regulatory theory 

but also with the logic of moral and political philosophy.28  

Regulators across Australia subscribe to the pyramidic approach to enforcement and its 

assumed value in securing regulatory outcomes.29 At the base lie education and outreach 

programs. These identify broad issues of concern. They are communicated to the market 

through workshops, conferences, research reports and media presentations. Reports provide 

important signalling functions, particularly in emergent areas where the conduct identified may 

contravene (regulator perceived) social norms of integrity but not breach specific legislative, 

 
24 Ayres and Braithwaite (n 11) 25–6 (‘To reject punitive regulation is naïve; to be totally committed to it is to 
lead a Charge of the Light Brigade. The trick of successful regulation is to establish a synergy between punishment 
and persuasion. Strategic punishment underwrites regulatory persuasion as something that ought to be attended 
to. Persuasion legitimates punishment as reasonable, fair, and even something that might elicit remorse or 
repentance’). See also Christine Parker, The Open Corporation: Effective Self-Regulation and Democracy 
(Cambridge University Press, 2002). 
25 Ayres and Braithwaite (n 11) 26. 
26 Ibid 27. 
27 See John Braithwaite, ‘On Speaking Softly and Carrying Big Sticks: Neglected Dimensions of a Republication 
Separation of Powers’ (1997) 47(3) University of Toronto Law Journal 305. For application across multiple 
settings, see Peter Grabosky and John Braithwaite, Of Manners Gentle: Enforcement Strategies of Australian 
Business Regulatory Agencies (Oxford University Press, 1986); Ayres and Braithwaite (n 11); John Braithwaite, 
Regulatory Capitalism: How It Works, Ideas for Making It Work Better (Edward Elgar, 2008); John Braithwaite, 
Toni Makkkai and Valarie Braithwaite, Regulating Age Care: Ritualism and the New Pyramid (Edward Elgar, 
2007).  
28 Iris Murdoch, The Sovereignty of the Good (Routledge, 1970) 82 (‘A smart set of concepts may be a most 
efficient instrument of corruption because … we are anxiety-ridden animals. Our minds are continually active, 
fabricating an anxious, usually pre-occupied, often falsifying veil which partially conceals the world’).  
29 Australian Consumer Law Report, Compliance and Enforcement: How Regulators Enforce the Australian 
Consumer Law (Commonwealth of Australia, 2017) 12. 
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regulatory or listing requirements. The lowest point of direct intervention includes a written 

warning to an entity or individual that observed conduct is or may be inconsistent with 

regulatory goals. The second level involves issuing Infringement Notices. The Enforceable 

Undertaking (EU) occupies the third level. While primarily administrative – and, therefore, 

within ASIC’s domain as to whether it accepts one in order to settle an issue of regulatory 

concern30 – the EU can come before the court if proceedings are filed before agreement is 

reached. The fourth stage involves civil penalties, while criminal action is reserved for the 

apex. In the original model, Ayres and Braithwaite saw deployment of two further corporate 

steps, licence suspension and licence revocation.31  

From a regulator’s perspective, ascending the pyramid is a gradated process. From the 

baseline of persuasion, combined with surveillance and detection, more draconian application 

of the law is used proportionately against those whose corresponding behaviour suggests (or is 

seen to suggest) a willingness to do the right thing, those who try but fail, and those who do 

not want to comply, or have no desire to.32 In theory, ‘the more serious contraventions … will 

result in more serious enforcement’.33 Because of its position at the mid-point of the 

enforcement pyramid, the EU occupies a hybrid form of persuasion, negotiation and extra-

judicial settlement. For Braithwaite, however, the EU is more than a step in an ascending 

pyramid. It is a critical opportunity to show excellence in achieving transformative outcomes, 

albeit one notable for its absence, not least in Australia itself, a consequence of what 

Braithwaite himself terms ‘regulatory capture’.34 We are left with a paradox. A theory designed 

to reduce to the risk of capture, primarily delivered through the EU, has, in fact, according to 

 
30 ASIC is empowered to negotiate an undertaking through statute against an individual, responsible entity or 
corporation through the Australian Securities and Investments Commission Act 2001 (Cth) (s 93A, 93AA). Similar 
powers allow the regulator to use the EU to uphold the integrity of retail credit markets; see National Consumer 
Credit Protection Act 2009 (Cth) (s 322).    
31 Ayres and Braithwaite (n 11) 35. Given the collateral consequences in terms of job losses and economic 
dislocation, these are rarely used. In the Australian context, the decision not to suspend the licence of Crown 
Casino notwithstanding scathing investigations of its operations in Perth, Melbourne and Sydney is a case in point, 
see Inquiry Under Section 143 of the Casino Control Act 1992 (NSW) (Final Report, 1 February 2021); Royal 
Commission, An Inquiry into the suitability of Crown Melbourne Limited to Hold a Casino Licence (Final Report, 
15 October 2021); Perth Casino Royal Commission (Final Report, 24 March 2022).   
32 For an alternative framing using ethical terminology, see Gideon Rossouw and Leon van Vuerren, ‘Modes of 
Managing Morality: A Descriptive Model of Strategies for Managing Ethics’ (2003) 46(4) Journal of Business 
Ethics 389 (setting out a taxonomy of approaches to corporate social responsibility that ranges from ‘amoral’, 
‘reactive’ and ‘compliance-focused’ to ‘integrity-focused’ and ‘totally aligned’).  
33 Australian Consumer Law Report (n 29) 9 (Examples provided of the need for more stringent enforcement 
include ‘deliberate or systemic conduct; deceit, dishonesty or unconscionable conduct, the potential for death or 
injury; targeting of vulnerable groups; wilfully repeated conduct; a significant impact on market integrity; wide 
consumer detriment’). In keeping with regulatory discretion, the guide does not position where on the pyramid 
these criteria could or should be placed. 
34 John Braithwaite, ‘Responsive Excellence’ in Cary Coglianese (ed), Achieving Regulatory Excellence 
(Brookings Institution, 2016) 23–35, 31. 
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the theory’s co-creator, institutionalised that risk, albeit inadvertently. This raises again a 

profound question: Does the design flaw in the EU reside in the theory or in its application? 

Voluntarily accepted, for a corporation, responsible entity or individual, an EU mandates 

additional obligations and constraints to those imposed by law. These conditions delimit the 

freedom of action within negotiated timeframes. While subject to critique on procedural and 

fairness grounds,35 the EU can, if part of an enforcement strategy that escalates to the apex, it 

is argued by Parker, ‘accomplish acceptable (perhaps even superior) compliance through 

negotiation and settlement’.36 Or so the theory goes. What, then, of the evidence?  

As a binding alternative to judicial determination, the EU mechanism can impose higher 

pecuniary obligations in the form of remediation programs. It can mandate ongoing external 

supervision through an accredited monitor, who reports back to the regulator on the 

implementation of agreed revisions to internal compliance programs. The promisor, if an entity, 

can warrant to make changes in governance, personnel and/or procedure. When applied against 

an individual, he or she may accept additional training to address control deficiencies in 

conduct or concede exclusion from the sector in a time-limited form or lifetime ban. The 

capacity of an individual EU to engender broader deterrence effects is, therefore, determined 

by the strength of its terms. Of equal importance in relation to demonstration effect is who, or 

which responsible entity is targeted, and at what level of intrusion. As with Deferred 

Prosecution Agreements (DPAs), their more sophisticated counterparts in the United States, 

EUs have become central to regulatory enforcement in Australia. In each jurisdiction deeply 

contested questions swirl around their legitimacy and efficacy.37 Are they ferocious enough, or 

do they display a leniency that borders on naivety?  

 
35 Marina Nehme, ‘Enforceable Undertakings: Are They Procedurally Fair’ (2010) 32(3) Sydney Law Review 471. 
For discussion of the accountability issues raised by the fact that ASIC’s capacity to accept an EU prior to court 
proceedings seeking consent order is not subject to judicial or administrative review, see Margaret Hyland, ‘Who’s 
Watching the Watchdog: A Critical Appraisal of ASIC’s Administrative Powers’ (2009) 2 Journal of the 
Australasian Law Teachers Association 29, 32. 
36 Christine Parker, ‘Restorative Justice in Business Regulation? The Australian Competition and Consumer 
Commission’s Use of Enforceable Undertakings’ (2004) 67(2) Modern Law Review 209, 209. For Parker, ‘it is 
precisely the fact that they offer an alternative to coercion that makes them valuable. Designed effectively, they 
go beyond what a court would order with the purpose of identifying, correcting and preventing the original breach 
and its underlying causes’: at 211; see also Richard Johnstone and Christine Parker, ‘Enforceable Undertakings 
in Action – Report of a Roundtable Discussion With Australian Regulators’ (Working Paper, Melbourne Law 
School, University of Melbourne, February 2010) 26–7 (noting the lack of evidence of the effectiveness of the 
mechanism and setting out useful criteria, including ‘timeliness of the process for negotiating enforceable 
undertakings; form of stakeholder satisfaction; the dollar value of promises made; whether firms comply with 
their undertakings; improvements in overall compliance; injury data; inspection data and self-reports on culture 
change’). See also Marina Nehme, ‘Enforceable Undertakings’ Practices Across Australian Regulators: Lessons 
Learned’ (2021) 21(1) Journal of Corporate Law Studies 283 (noting a continued lack of evidence). 
37 Brandon Garratt, Too Big To Jail: How Prosecutors Compromise With Corporations (Harvard University Press, 
2014); John Coffee, Corporate Crime and Punishment: The Crisis of Under-Enforcement (Berrett-Koedler, 
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For the responsible entity, corporation or individual involved in alleged misconduct, 

acquiescence in an undertaking can reflect an actual, or perceived, bargaining position. In sharp 

contrast to the past judicial concern of regulatory overreach by ASIC,38 for example, the Royal 

Commission saw evidence of regulatory acquiescence, with settlement little more than a minor 

irritant.39 For the regulator, in contrast, the EU mechanism offers speedy resolution of contested 

matters.40 It mitigates against complex, time-consuming and expensive investigations. It 

minimises the possibility of adverse findings, which could further drain resources and, if a 

particular action lost, potentially undermine regulatory credibility. ASIC has long claimed that 

these advantages make it ‘one of our most flexible and effective remedies to improve and 

enforce compliance with the law’.41 At the time of the evaluation carried out in this thesis 

(1998–2020), the regulator argued four considerations come into play when considering 

whether to accept an EU:  

(a) the position of consumers and investors whose interests have been or may be harmed by the 

suspected conduct;  

(b) the effect on the regulated person’s future conduct;  

(c) the effect on the regulated population as a whole; and  

(d) the community benefit in regulatory outcomes being achieved as quickly and cost-

effectively as possible.42  

 
2020); for a more populist account see Jesse Eisinger, The Chickenshit Club: Why the Justice Department Fails 
to Prosecute Executives (Simon & Schuster, 2017); Jennifer Arlen, ‘The Potential Promise and Perils of 
Introducing Deferred Prosecution Agreements Outside the U.S.’ in Tina Soreide and Abiola Makinwa (eds), 
Negotiated Settlements in Bribery Cases (Edward Elgar, 2020) 159. For the United Kingdom, see Darren 
McStravick, ‘Deferred Prosecution Agreements and the Restorative Justice Paradigm: Justice Restored or 
Corporate Cop Out’ in Nicholas Ryder and Lorenzo Pasculli (eds), Corruption, Integrity and the Law: Global 
Regulatory Challenges (Routledge, 2020) 113 (suggesting ‘little hope for true remorse’). For sympathetic 
discussion on possible introduction of the DPA model in Australia and advocating UK approach, see Liz 
Campbell, ‘Revisiting and Re-Situating Deferred Prosecution Agreements in Australia: Lessons from the United 
Kingdom’ (2021) 43(2) Sydney Law Review 187. The author does not explain variance with earlier expressed 
scepticism, see Liz Campbell, ‘Trying Corporations: Why Not Prosecute?’ (2019) 31(2) Current Issues in 
Criminal Justice 269. See also more broadly for support of UK model, ALRC, Corporate Criminal Responsibility 
(Report 136, April 2020) 494–505.  
38 Mark Weinberg, ‘Some Recent Developments in Corporate Regulation – ASIC From a Judicial Perspective’ 
(Paper presented to the Monash Law School Commercial CPD Seminar, Melbourne, 16 October 2013) 4–5, 13 
(‘ASIC’s “cooperation policy” could hardly be described as subtle. ASIC’s message is unmistakeable. There are 
major benefits to be gained by those who extend cooperation. The greater the cooperation, the more significant 
those benefits will be. Conversely, those who do not cooperate, may feel the full weight of the law … The pressure 
that a regulatory body such as ASIC can exert upon the holder of the privilege should not be underestimated’).  
39 Royal Commission, Final Report (n 4) 442. It is important to note that the Royal Commission is here conflating 
the EU with the Infringement Notice regime, a lower level of regulatory intervention. 
40 The Regulatory Guide was updated and rebranded in December 2021: see ASIC, Court Enforceable 
Undertakings (Regulatory Guide 100, December 2021). The most significant difference is the requirement for the 
entity or individual involved to accept a breach of the law has occurred. All references in this thesis to the guide 
are as applicable at the time of evaluation, unless cited otherwise. 
41 ASIC, Enforceable Undertakings (Regulatory Guide 100, February 2015)  4. 
42 Ibid 10. 
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Nine key indicators were set out. The list, while non-exhaustive, gives a clear indication of 

when ASIC believes the EU can offer flexibility and provide certainty to the market of 

regulatory priorities:  

(a) Is the person prepared to publicly acknowledge ASIC’s views about the conduct and the 

necessity for protective or corrective action?  

(b) Was the conduct that ASIC considers to be a breach inadvertent? 

(c) Was the conduct that ASIC considers to be a breach a result of the conduct of one or more 

individual officers or employees of the company?  

(d) What was the seniority and level of experience of the individual(s) involved in the breach?  

(e) Has the person cooperated with ASIC, including providing us with complete information 

about the underlying breaches and any remedial efforts?  

(f) Will the undertaking achieve an effective outcome for those who have been adversely 

affected by the conduct or compliance failure?  

(g) Is the person likely to comply with the enforceable undertaking?  

(h) Has the person been the subject of complaints or previous ASIC enforcement action?  

(i) What are the prospects for a speedy resolution of the matter?43  

In turn, effectiveness in terms of regulatory outcomes depends, for ASIC, on whether the EU: 

(a) promotes the integrity of, and public confidence in, our financial markets and corporate 

governance;  

(b) specifically deters the person from future instances of the conduct which gave rise to the 

undertaking;  

(c) promotes general deterrence in making the business community aware of the conduct and 

the consequences arising from engaging in that conduct; and/or provides an ongoing benefit 

by way of improved compliance programs.44  

As noted above, while the instrument is legitimated by law in relation to both business and the 

provision of credit,45 there is no requirement on the regulator to seek prior judicial approval to 

the offer of a negotiated settlement. The court can only intervene if agreement between the 

parties is reached after the formal lodgement of legal proceedings. At this stage judicial sign-

 
43 Ibid 10–11. 
44 Ibid 10. 
45 Australian Securities and Investments Commission Act 2001 (Cth) s 93A (concerning a registered scheme); s 
93AA (concerning a person); National Consumer Credit Protection Act 2009 (Cth) s 322 (concerning matters in 
which ASIC has been delegated authority in relation to the provision of credit). For clear precis of statutory 
powers, see Helen Bird, George Gilligan and Ian Ramsay, ‘The Who, Why and What of Enforceable Undertakings 
Accepted by the Australian Securities and Investments Commission’ (2016) 34(7) Company and Securities Law 
Journal 491, 494-496.  
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off is required.46 If matters reach that stage, however, the reputational and legal risks for both 

sides magnify dramatically. While regulatory discretion is assumed, it is not assured. The most 

prominent and embarrassing example of this occurred in a proposed settlement in 2018 between 

ASIC and Westpac, one of the country’s four most important banks. The case centred on 

whether Westpac’s automated home loan evaluation program met Responsible Lending 

Obligations in determining unsuitability.47 According to the then ASIC chair, James Shipton, 

the compromise was in the public interest:  

This is a very positive outcome and sends a strong regulatory message to industry that non-

compliance with the responsible lending obligations will not be tolerated. Responsible 

lending in the home lending market is absolutely vital to consumers, banks and our 

economy. This outcome, and ASIC’s actions in relation to responsible lending, reinforce 

that all lenders must obtain information from individual borrowers about their financial 

situation to ensure that they can properly assess the ability of the customer to repay the 

loan. Lenders must then verify the information to ensure that it is true, and then assess 

whether the loan is unsuitable for the borrower. Taken together, these responsible lending 

obligations are a cornerstone protection for both borrowers and lenders.48 

Although Westpac had agreed to a payment of $35m to settle the matter on the eve of 

proceedings, Perram J found ‘admirable ingenuity has been applied by the parties’ advisers to 

the task of drafting the consent orders so as to gloss over the very real differences which exist 

between them’.49 His Honour refused to sign the contravention orders. The matter proceeded 

to hearing, where ASIC lost in the first instance and on appeal.50 The details of this case, and 

 
46 The same applies if matters have been forwarded to an external administrative body for arbitration, such as the 
Companies Auditors and Liquidators Disciplinary Board or the Takeovers Panel; see ASIC, Enforceable 
Undertakings (n 41) 11.  
47 ASIC, ‘Westpac Admits to Breaching Responsible Lending Obligations When Providing Home Loans and a 
$35 million Penalty’ (Media Release, 4 September 2018).  
48 Ibid. For the basis of the prosecution, see ASIC, Credit Licensing: Responsible Lending Conduct (Regulatory 
Guide 209, November 2014). The guide was updated in December 2019.  
49 Australian Securities & Investments Commission v Westpac Banking Corporation [2018] FCA 1733 (Perram J) 
[29] (‘I simply do not accept that the conduct specified in the declaration is conduct which could possibly be a 
contravention of s 128 [of the National Consumer Credit Protection Act 2009] I will not declare conduct which 
is not unlawful to be unlawful. The contraventions of s 128, that is the entry into credit contracts, must be specified. 
The declaration tells one next to nothing. It could describe a bank which made 2 loans, 50,000 loans or, 
significantly, no loans at all. The parties’ side agreement about the 5,041 loans as set out in the proposed notation 
does not form part of the declaration and does not solve that problem. Correspondingly, the declaration does not 
provide any information about when the use of the HEM Benchmark instead of the customers’ declared living 
expenses is permitted and when it is not. As the parties plainly intended, this is precisely the question the 
declaration does not answer’). 
50 Australian Securities and Investments Commission v Westpac Banking Corporation [2019] FCA 1244; 
Australian Securities and Investments Commission v Westpac Banking Corporation [2020] FCAFC 111 (this was 
a split decision with Middleton J dissenting).  
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its implications, will be teased out in a case study below (Chapter 5). Suffice here to note the 

high cost of failing to agree terms before court proceedings are lodged. Even when ASIC did 

test the obligations governing the provision of credit all the way to the High Court in order to 

protect the most vulnerable in society, it faced judicial determination that structural change to 

the system was a matter for Canberra.51 The federal parliament has refused, to date, to advance 

legislative reform. This case, and its implications, is also explored in detail (Chapter 6).  

The EU reflects the need to balance mandate (for example, the location and salience of 

regulatory leverage); agency (the imaginative application of capacity within the restraints of 

finite resources); and process (how the deployment of resources secures beneficial regulatory 

outcomes consistent with administrative obligation). Alignment across each is vital for 

transparency and accountability. Integration is pivotal in determining performance. The 

strategy loses traction if the regulator is seen to be indecisive, or worse, capricious. It can also 

make the regulator a convenient scapegoat if the political environment changes, and it cannot 

explain or justify its reasoning,52 or is seen to have overstepped authority.53 All regulators need 

to account for their choices if they are to avoid censure in the event of scandal,54 judicial 

disquiet55 or the sustained scrutiny of an independent inquiry. As noted above, the Royal 

Commission was scathing in its criticism of ASIC’s approach to enforcement in general and, 

more specifically, of its preference for negotiation.56 Three grounds were advanced. It believed 

the strategy (1) inefficient; (2) ineffective; and (3) inequitable. More damagingly to the 

authority of the regulator, ASIC was found to operate a self-limiting culture. The problem, 

according to the Royal Commission, was not the processes that governed ASIC’s enforcement 

policy in relation to the use of EUs. These were found to be  

 
51 ASIC v Kobelt [2019] HCA 18. 
52 Joe McGrath, ‘“Walk Softly and Carry No Stick”: Culture, Opportunity and Irresponsible Risk Taking in the 
Irish Banking Sector’ (2020) 17(1) European Journal of Criminology 86. McGrath emphasises here that regulators 
may always be constrained by the political environment, which is by no means confined to Ireland; see eg Julia 
Black, ‘Forms and Paradoxes of Principle-Based Regulation’ (2008) 3(4) Capital Markets Law Journal 425 
(arguing that regulators ‘can in practice develop quite conservative interpretations and practices, particularly 
where there is little political support for tough enforcement action’: at 427). 
53 For expansive purposive reading of regulatory mandate, see Christine Parker, ‘The Compliance Trap: The Moral 
Message in Responsive Regulatory Enforcement’ (2006) 40(3) Law & Society Review 591. 
54 Justin O’Brien, Redesigning Financial Regulation: The Politics of Enforcement (John Wiley & Sons, 2007). 
55 Weinberg J (n 38) 13 (‘The pressure that a regulatory body such as ASIC can exert upon the holder of the 
privilege should not be underestimated … ASIC wields enormous power, and has available to it a variety of 
options so far as enforcement is concerned. Its broad discretion in that regard provides a powerful inducement 
towards cooperation. So too does its willingness to inform a court that there has been ‘full cooperation’ on the 
part of any person against whom proceedings are brought’). 
56 Royal Commission, Final Report (n 4) 424–46. 
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not unorthodox. They were statements entirely consistent with the enforcement pyramid 

model of sanctions of escalating severity. And ASIC’s stated policies did not preclude it 

from taking much stronger steps than it did.57  

Effectiveness, the Royal Commission held, depends on evaluation of ‘what ASIC does, as 

distinct from how it is done’.58 On this reading, ASIC’s failure derived not from the 

enforcement pyramid itself but from the agency’s flawed application of it. The regulator, it was 

held, did not do enough. This raises a further critical question: Was the criticism justified? Let 

us look first at ASIC’s defence to the Royal Commission. Michael Saadat, then a senior 

executive leader at ASIC, argued in determining enforcement strategy the agency had  

to balance the different options. If a lender [for example] is prepared to make changes in 

response to the concerns we have raised that can often be a faster and more effective way 

of getting that change in place as distinct from going down the course of tasking court 

action.59  

This position is consistent with the core claim of responsive regulation – not only can 

over-reliance on punitive approaches destroy trust, provoke sullen responses and increase 

contestation, it also obviates the possibility of working cooperatively to develop potentially 

more effective risk management policies and procedures.60 These considerations, in turn, can 

serve a broader demonstration function. They can signal to the market changing regulatory 

guidance on the parameters of prudent risk management and effective compliance programs. 

This optimistic view is one widely shared across securities regulation communities, within 

which ASIC promulgates the core purpose of regulation is to guide industry towards more 

ethical practice.61 The Royal Commission’s point, however, was that even if one concedes the 

EU has a place (a position it doubted) court sanctions are a much more effective deterrent, 

notwithstanding the expense and risk associated with litigation, or the then limited financial 

penalties available.  

 
57 Ibid 443. 
58 Ibid (emphasis in original).  
59 Stephen Bartholomeuz, ‘Hayne v ASIC: Two Tribes Go to War at Royal Commission’, Sydney Morning Herald 
(5 June 2018) <https://www.smh.com.au/business/banking-and-finance/hayne-v-asic-two-tribes-go-to-war-at-
the-royal-commission-20180605-p4zjjg.html>. 
60 Ayres and Braithwaite (n 11) 19.  
61 Andrew Fawcett, ‘Once More into the Breach: The Impact of Firm Culture on Breach Reporting in Australian 
Financial Services Firms’ in Financial Conduct Authority (ed), Transforming Culture in Financial Services (FCA, 
March 2018) 57, 59 (suggesting that a primary purpose of regulation is ‘to influence the behaviour of regulated 
firms’).  
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One of the main reasons for ASIC’s past reticence to proceed to court had been its 

questioning the value of spending (tens of) millions of dollars to secure a financial punishment 

that amounted to a fraction of the expenditure, which also opened the risk that adverse findings 

would force the regulator to pay not only its own costs but also those of the defendant. There 

is merit in this argument. At the time of the misconduct examined by the Royal Commission, 

financial penalties were low by international standards.62 In such circumstances, it is reasonable 

from a cost-benefit perspective to posit the EU could secure effective, as well as efficient, 

regulatory outcomes in terms of ongoing improvements in corporate governance design. A 

more nuanced version of this line of argument is it could have had the terms been more 

demanding. The question is whether ASIC was labouring under unsustainable constraints. In 

2014 the then chairman of ASIC, Greg Medcraft, for example, remarked  

this is a bit of a paradise, Australia, for white-collar [crime], frankly. The thing that scares 
white-collar criminals is going to jail and that’s what scares them everywhere in the world. 
The penalties, particularly civil penalties, in Australia for white-collar offences are 
basically not strong enough, not tough enough.63  

The Financial System Inquiry concurred,64 as did the Senate Economic References Committee, 

which titled its report with a further quote from Medcraft’s initial complaint.65 Neither, 

however, specified the quantum of increase beyond it having to be substantial. Everyone, it 

appeared, was prepared to wait.66 It is also important to note that ASIC was not a passive 

bystander; it actively campaigned for higher punishments.67 While Medcraft rowed back in his 

characterisation of Australia as a ‘paradise’ for white-collar crime, he maintained without tough 

penalties ASIC could not fulfil its objectives nor meet public expectations: 

Effective enforcement is critical for ASIC in pursuing our strategic priorities of promoting 
fair and efficient financial markets and ensuring confident and informed investors and 
financial consumers. It depends on outcomes that genuinely deter corporate wrongdoing. 

 
62 See eg ASIC Enforcement Review, ‘Strengthening Penalties for Corporate and Financial Misconduct’ (Position 
Paper 7, November 2017) 8–9; ASIC, Penalties for Corporate Wrongdoing (Report 387, 20 March 2014). 
63 Sue Mitchell and Joyce Moullakis, ‘Australia a “Paradise” for White Collar Crime’, Australian Financial 
Review (22 October 2014) <https://www.afr.com/companies/australia-a-paradise-for-white-collar-crime-
20141021-11blos>; Ruth Williams and Georgia Wilkins, ‘Trouble in Paradise: Greg Medcraft’s White Collar 
Crime Comments Get People Hot Under the Collar’, Sydney Morning Herald (25 October 2014) 
<https://www.smh.com.au/business/trouble-in-paradise-greg-medcrafts-white-collar-crime-comments-get-
people-hot-under-the-collar-20141024-11bdva.html>.  
64 Financial System Inquiry, Final Report (n 3) 250. 
65 Senate Economic References Committee, Lifting the Fear and Suppressing the Greed (n 2) [6.55]. 
66 Legislation was passed in 2019: see Treasury Laws Amendment (Strengthening Corporate and Financial Sector 
Penalties) Act 2019 (Cth). It commenced on 13 March of the same year. See ASIC, Fines and Penalties, ASIC 
Website, <https://asic.gov.au/about-asic/asic-investigations-and-enforcement/fines-and-penalties/#Increased>. 
67 See eg ASIC, Penalties for Corporate Wrongdoing (n 62). 
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The public expects ASIC to take strong action against serious corporate wrongdoers. Those 
who break the law and cause severe damage should face tough penalties. This will make 
them and others think twice about breaking the law.68 

The reliance on the EU in the absence of such penalties could be seen, therefore, as serving an 

important signalling purpose on how to address cultural failings, most notably in wholesale 

markets. Voluntary acceptance of enhanced requirements, if workable, can shift cultural mores, 

even, and especially, within trading rooms as discussed in Chapter 4, which evaluates ASIC’s 

major investigation into the alleged manipulation of the Bank Bill Swap Rate (BBSW), the key 

Australian financial benchmark. ASIC’s strategy there operated alongside the informal 

recruitment of class action funders. ASIC’s decision to leave the litigation over the sale of 

complex Collateralised Debt Obligations (CDOs) and their valuation by rating agencies to class 

actions side-stepped expensive investigations, reducing its risk while leaving open the 

possibility of enormous settlements should the plaintiffs win.69 On one reading this could be 

viewed as an abdication of authority. On another, it was a strategic play, which had the (albeit 

unintended) effect of turbo-charging a still buoyant, and feared, class action bar in Australia.70 

Moreover, it is important to note ASIC cannot unilaterally impose a settlement. It is an open 

question, therefore, whether ASIC’s enforcement strategies showed imaginative policy 

entrepreneurship, a preference for easy and ineffective outcomes, or an inflammatory, if not 

reckless approach to the very stakeholders it believed could be recruited to make responsive 

regulation a success.  

If responsive regulation, and its famed enforcement pyramid, is to work effectively 

(which is itself an open question if there is no common ground as to the underpinning normative 

framework), there must be an accurate accounting of the past. The Royal Commission did not 

address the political environment, or indeed past judicial encouragement of the use of 

negotiated settlements.71 In certain respects, the latter highlights the still uneasy relationship 

between the delegation of power to regulatory agencies, and how the exercise of that authority 

 
68 ASIC, ‘ASIC Reports on Penalties for Corporate Wrongdoing’ (Media Release, 20 March 2014). The report 
was prepared to accompany ASICS’s final submission to the Financial System Inquiry. 
69 Wingecarribee Shire Council v Lehman Brothers Australia Ltd [2012] FCA 1028; Bathurst Regional Council 
v Local Government Financial Services Pty Ltd (No 5) [2012] FCA 1200. In this case the plaintiffs were local 
councils and charities not retail investors. 
70 Michael Legg, ‘Securities Regulation in Australia: The Role of the Class Action’ in Robin-Hui Huang and 
Nicholas Howson (eds), Enforcement of Corporate and Securities Regulation: China and the World (Cambridge 
University Press, 2017) 312. 
71 See Weinberg J (n 38) 16 (‘There has now developed, in the Federal Court, a body of authority which is 
avowedly and unashamedly pragmatic and aimed at promoting as many negotiated settlements as can reasonably 
be achieved’).  
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impacts on the executive, parliament and judiciary. These issues extend far beyond the Royal 

Commission’s mandate but infuse its interim and final reports. This is not to say that ASIC was 

placed under investigation unfairly. Its mismanagement of corporate communications made it 

an easy target. The impression was left that ASIC was insouciant, unwilling to justify its 

reliance on EUs and, in the estimation of the Australian National Audit Office (ANAO), 

somewhat cavalier with regards to its own record-keeping.72 Understanding and evaluating 

these nuances are critical to evaluating ASIC’s past performance and to laying a foundation for 

the more effective regulatory enforcement.  

The analysis has value far beyond Australia’s shores. Responsive regulation, and the role 

of negotiated prosecutions within it, remains a beguiling concept. It has secured substantial 

support across domestic business regulatory domains.73 Significantly, the apparent clarity of 

its technocratic approach to enforcement has gained the imprimatur of the Organisation for 

Economic Co-operation and Development (OECD).74 This has given responsive regulation 

theory global policy status. For some scholars, however, this acceptance is blinkered.75 The 

inherent normative preference for self-regulation can generate an unacknowledged risk of 

facilitating a Potemkin façade of consumer and market protection that may also undermine 

specific and general deterrence without achieving anything more than technical compliance. 

The risk is magnified if industry or sections within it adopt an amoral or reactive approach to 

the discovery and reporting of malfeasance or reticence in acknowledging the failure of internal 

compliance controls.76 Difficulties are compounded by the lack of agreement on what 

constitutes corporate and, by extension, regulatory purpose. So, too, have the broader inherent 

 
72 Australian National Audit Office, Administration of Enforceable Undertakings: Australian Securities and 
Investments Commission (n 2) [4.53] (‘Of the 30 EUs that required an independent expert to be appointed, 13 did 
not provide for ASIC to approve the expert and/or their terms of reference. ASIC has recently released new public 
guidance that requires these approvals. Where the EU required ASIC to provide relevant approvals, there was 
documented evidence of ASIC having provided those approvals. However, the inquiries undertaken and 
judgments made to support the approval of an expert were not consistently documented’).  
73 See eg Australian Consumer Law (n 29) 12. Beyond the finance sector, other regulators that subscribe to the 
enforcement pyramid approach include the Therapeutic Goods Agency (Australia’s equivalent to the Food and 
Drug Administration in the United States) and the New South Wales Environment Protection Agency.  
74 See Organisation for Economic Co-operation and Development (OECD), Best Practice Principles for 
Regulatory Enforcement and Inspections (Paris, 16 May 2014) 33–5 (referencing the effectiveness of responsive 
regulation but not providing any evidence of efficacy beyond Ayres and Braithwaite’s seminal text).  
75 Paul Almond and Judith van Erp, ‘Regulation and Governance versus Criminology: Disciplinary Divides, 
Intersections and Opportunities’ (2020) 14(2) Regulation and Governance 167, 169 (noting how ‘contextual 
questions of power and politics’ receive limited consideration in regulation and governance scholarship’). 
76 See Rossouw and van Vuerren (n 32) setting out a taxonomy of corporate approaches to an underpinning 
regulatory contract that ranges from ‘amoral’, ‘reactive’ and ‘compliance-focused’, to ‘integrity-focused’, and 
‘totally-aligned’) 
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difficulties in determining the appropriate balance between the rights, duties and 

responsibilities of the corporation to society.  

These are by no means new questions.77 As it has developed within regulation and 

governance scholarship, however, essential political factors identified in the seminal text by 

Ayres and Braithwaite, such as freedom from domination, tend to be omitted from 

consideration.78 Ayres and Braithwaite emphasise that there is a dual imperative at work: 

firstly, to reduce the possibility of regulatory capture and, secondly, to ensure regulatory 

outcomes have a positive effect on society not the financial bottom line of the most powerful 

actors in any given regulatory domain. The importance of this lost normative dimension is 

emphasised in Chapter 1, as it is foundational to the evaluation of regulatory performance 

advanced by the progenitor of the theory itself. A further complicating factor is the interplay 

between supranational policy guidance and national application. Following the GFC and 

subsequent revelations of ongoing misconduct within the wholesale sector, the OECD called 

for a renegotiation of a social contract with the finance sector, without specifying its terms.79 

The Financial Stability Board (FSB) privileged debate on the parameters of a social licence to 

operate.80 Each initiative places financial regulation within an explicit moral framing that 

highlights the corporation having a duty to society.81 What that duty could be was never 

defined. These debates were routinely downplayed in Australia, with an initial proposal by the 

ASX to introduce a social licence to its fourth edition of corporate governance principles and 

 
77 See Edward Mason, ‘Introduction’ in Edward Mason (ed), The Corporation in Modern Society (Harvard 
University Press, 1959) 19 (‘The rise of the large corporation and attending circumstances have confronted us 
with a long series of questions concerning rights and duties, privileges and immunities, responsibility and 
authority, that political and legal philosophy have not yet assimilated’). 
78 See Peter Mascini, ‘Why Was the Enforcement Pyramid So Influential? And What Price Was Paid’ (2013) 7(1) 
Regulation and Governance 48, 56 (noting apart from tenability, ‘the influence of the enforcement pyramid in 
academia may have depended on its unintended congruence with liberal values favouring limiting the role of the 
state in capitalist economies’ notwithstanding the importance of ‘the original question of the most desirable ways 
to regulate capitalist economies’). For Mascini, while it is not necessary to adopt an explicit normative approach, 
it is essential to examine how normative frameworks impact on the relationship between markets, the state and 
society, and how these necessarily impact on what constitutes regulatory effectiveness.  
79 Antonio Gurria, ‘Globalization: Don’t Patch it Up, Shake It Up’ (Media Release, OECD, 6 June 2017). For 
origins of social contract theory, see Jean-Jacques Rousseau, The Social Contract (Penguin Classics, 1998); see 
also Jean-Jacques Rousseau, A Discourse on Inequality (Penguin Classics, 1984). 
80 For the views of the former head of the FSB, now unencumbered from office (and how sharply divergent from 
the Australian priorities), see Mark Carney, ‘From Climate Crisis to Real Prosperity’ (Speech, University of 
Glasgow, 23 December 2020). The speech was one of the four prestigious Reith Lectures; see The 2020 Reith 
Lectures: How We Get What We Value <https://www.bbc.co.uk/programmes/b00729d9/episodes/guide>.  
81 For the origin and trajectories of these debates, see Justin O’Brien, Trust Accountability and Purpose: The 
Regulation of Corporate Governance (Cambridge University Press, 2019) 29–38; Justin O’Brien, The Search for 
the Virtuous Corporation: Wicked Problem or New Direction for Organization Theory? (Cambridge University 
Press, 2021) 6–12.  
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recommendations guidelines dropped after vehement opposition.82 ASIC found itself 

retrospectively evaluated on why it did not seek punitive sanction, not on whether there were 

either grounds for privileging this approach or limitations placed on its capacity to advance 

alternatives. While it is possible to dismiss the global debates as largely symbolic, they also 

opened an opportunity for transformational change; one that Australia studiously ignored in 

framing the problem, and in implementing potential solutions. The key question this raises is 

why?  

II AIMS AND OBJECTIVES 

The Royal Commission, which reported in February 2019, was adamant control and sanction 

are more effective in securing compliance, and in facilitating specific and general deterrence, 

than (what it saw as a naïve reliance on) persuasion and negotiation.83 It did not provide 

evidence to back up its claim beyond a bald assertion: ‘Public denunciation of unlawful conduct 

enforces and affirms the applicable norms of behaviour’.84 While the Royal Commission 

accepted regulatory agencies can access multiple tools to advance strategic objectives, it 

concluded that in financial products and services domain ‘the law was too often not enforced 

at all, or not enforced effectively’.85 The unresolved question is whether this was a reasonable 

conclusion based on evidence, or an ideational assumption that skewed the analysis? The 

research conducted here, therefore, evaluates ASIC’s capacity, and willingness, to influence 

market conduct through the integration of rules, principles and social norms, with a particular 

emphasis on enforcement.86  

ASIC based its entire enforcement approach on the operationalisation of the multi-lever 

enforcement pyramids at the core of responsive regulation. The attempt to influence outcomes 

is evident, most notably, in its use of the EU. In large part this is understandable. It is consistent 

 
82 Joanna Mather, ‘ASX Governance Council Dumps ‘Social Licence to Operate’ from Guidance’, Australian 
Financial Review (27 February 2019) <https://www.afr.com/work-and-careers/management/asx-governance-
council-dumps-social-licence-to-operate-from-guidance-20190225-h1bp43>. The former chair of the Financial 
System Inquiry, David Murray, had earlier labelled the concept of a social licence ‘nonsense’; see Patrick Durkin, 
‘Board Outrage Over Push to Have Social Licence’, Australian Financial Review (1 August 2018) 
<https://www.afr.com/work-and-careers/management/board-outrage-over-push-to-have-a-social-licence-
20180731-h13doa>.  
83 Royal Commission, Final Report (n 4) 424–8.  
84 Royal Commission, Interim Report (n 14) 289.  
85 Royal Commission, Final Report (n 4) 413. 
86 Peter May and Soren Winter, ‘Regulatory Enforcement Styles and Compliance’ in Christine Parker and Vibeke 
Lehmann Nielsen (eds), Explaining Compliance: Business Responses to Regulation (Edward Elgar, 2011) 222, 
241 (noting that ‘regulatory scholars have begun to sort out, although not all that systematically, the conditions 
under which some enforcement styles are more effective than others, and the relevance of different aspects of 
agency enforcement strategies’). 
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with regulatory philosophy as set out in successive iterations of periodic system inquiries, from 

that chaired by Stan Wallis in 1997, which devoted a chapter to the subject,87 to David Murray’s 

in 2014, which, while recognising that having a restraining culture was essential, determined 

its parameters was a matter solely the corporation itself.88 Acknowledgement of the regulator’s 

concern and voluntarily accepted restraints on business, even if not accompanied by an 

admission of liability, can signal to the market the deleterious consequences of sharp (if not 

necessarily illegal) practice. ASIC’s strategy was also consistent with the decisions of the 

Federal Court of Australia,89 and current best-practice guidelines offered by the OECD.90 

Notwithstanding disputation over whether punishment or rehabilitation should be privileged, it 

does not necessarily follow negotiated approaches do not, or cannot, deliver broader regulatory 

outcomes.91 At a broader level, however, the omission from consideration of essential – and 

competing – political claims may impoverish our understanding of regulatory dynamics and 

power within specific ecosystems. A focus on the technocratic implementation of responsive 

regulation, and its subsequent modifications such as ‘problem-focused’,92 risk-based’93 or 

‘really responsive regulation’,94 without taking political and ideational constraints into account 

may be similarly misguided. Attendant ability to shape regulatory outcomes may offer a false 

prospectus.95 Depending on the distribution of power, they may not be able to bridge the divide 

between public expectation and practical realities, nor facilitate understanding of how the 

political simultaneously enables and constrains regulatory capacity.  

 
87 Financial System Inquiry, Final Report (n 2).  
88 Ibid.  
89 Weinberg J (n 38) 16 (‘There has now developed, in the Federal Court, a body of authority, which is avowedly 
and unashamedly pragmatic and aimed at promoting as many negotiated settlements as can be reasonably 
achieved’).  
90 OECD (n 74) 34 (suggesting the need for ‘a process for imposing sanctions that uses administrative penalties 
(and not prosecutions in courts) for at least a significant share of violations so as to ensure more rapid and 
predictable enforcement’). 
91 See Ayres and Braithwaite (n 11) 19 (‘The more sanctions can be kept in the background, the moral regulation 
can be transacted through moral suasion, the more effective regulation will be’).  
92 Malcolm Sparrow, The Regulatory Craft (Brookings Institution, 2000). 
93 Julia Black, ‘The Emergence of Risk-Based Regulation and the New Public Risk Management in the United 
Kingdom’ (2005) (Autumn) Public Law 510, 512 (noting that ‘through risk-based frameworks, regulators are 
attempting to define, what to their minds, are the acceptable limits of their responsibility and hence 
accountability’).  
94 Julia Black and Robert Baldwin, ‘Really Responsive Risk-Based Regulation’ (2010) 32(2) Law and Policy 181, 
181 (noting regulators need to be responsive to ‘regulated firms’ behaviour, attitude and culture; regulation’s 
institutional environments; regulatory controls, regulatory performance; and change’). 
95 For application to Australian market, see Dimity Kingsford Smith, ‘A Harder Nut to Crack? Responsive 
Regulation in the Financial Services Sector’ (2011) 44(3) University of British Columbia Law Review 695; see 
also Legg and Spiers (n 17); Comino (n 17); see more broadly Justin O’Brien, ‘A Question of Trust: Post-Truth 
Paradigms and the Challenge to Financial Regulation’ (2017) 11(1) Law and Financial Markets Review 20; 
Roman Tomasic, ‘Exploring the Limits of Corporate Culture as a Regulatory Tool: The Case of Financial 
Institutions’ (2017) 32(2) Australian Journal of Corporate Law 196.  
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The critical question thus becomes not simply ‘what works?’ Rather, ‘why does it not 

work?’96 The thesis, therefore, investigates the utility of responsive regulation through a 

detailed empirical evaluation of operational implementation. While the focus is on ASIC, the 

exposition of how the regulator managed the political has much broader application. The 

fivefold objectives of the thesis can be summarised as follows: 
(1) Conduct an empirical analysis of what ASIC hoped to achieve through privileging EUs and 

negotiation and persuasion over coercion to ascertain whether objectives were met, and if not, 

why not. 

(2) Assess the relative strength of structural and ideational factors prohibiting or limiting escalation 

strategies and evaluate how ASIC managed these operational constraints. 

(3) Determine the strengths and limitations associated with not securing judicial support for 

regulatory framing across rules, principles and embedding of social norms, and attendant 

impact on ASIC’s legitimacy. 

(4) Evaluate the lasting impact and constraints associated with the occlusion of the political in 

determining regulatory effectiveness. 

(5) Suggest how a return to the philosophy of pragmatism could provide a stronger normative 

foundation and provide legitimacy to a reimagined regulatory state.  

 

IV THE STRUCTURE OF THE ARGUMENT 

Chapter 1 sets out the main claims of responsive regulation and how the EU fits within a 

dynamic model designed to uphold freedom by avoiding regulatory capture and facilitating 

transformative outcomes. It is posited effectiveness is determined by a clear enunciation of 

purpose. Absent certainty and nimble responses to perceived or actual recalcitrance towards 

delegated authority, there is a real danger that regulatory legitimacy itself becomes contested. 

Chapter 2 provides a navigational aid to map the material and ideational regulatory terrain. It 

articulates the methodological justification for using case studies to illuminate broader trends. 

The chapter accounts for political economy considerations and related ideational framing of 

regulatory purpose and policy. The investigation calls into question the (at best) somewhat 

 
96 May and Winter (n 86) 240–1 (emphasising the need to ‘progress from looking for general effects across all 
settings to identifying disaggregated effects for particular settings. A key difficulty in accomplishing this is 
delineating different types of settings in terms of attributes such as knowledge of regulators and regulates, the 
complexity of regulations and the degree of acceptance and trust that regulatees have for the regulators’). These 
criteria apply primarily at a low level of interaction; strategic imperatives may privilege differing approaches to 
regulatory authority. 



22 

mechanistic framing of responsive regulation as it has been subsequently developed in the 

governance literature. 

Armed with this overview, Chapter 3 details and evaluates ASIC’s own account of 

enforcement outcomes. It collates all the biannual reports released by the agency in the period 

July 2010 to December 2020. This allows for a quantification of which method of enforcement 

has dominated. It accounts for anomalies, inconsistencies and elemental truths found within 

the data itself. Building on this overview, the analysis delves deeper into ASIC’s EU usage in 

the period 1998–2020 through a dataset constructed for this thesis. The analysis builds on 

previous studies that have explored discrete periods.97 The objective is to identify the drivers 

of stasis and, equally importantly, change. It aims to reveal through empirical analysis the 

(hidden) dynamics of regulatory politics. The parenthesis around hidden is deliberate. The 

ASIC register contains a list of all EUs, with accompanying press releases, held for the past ten 

years (after which they are deleted from the system). It is apparent that no attempt has been 

made by ASIC to codify the data, nor to address the constructive criticism of the ANAO in 

relation to transparency and accountability. For an agency that trades on transparency and 

accountability, this is a surprising omission, and one worthy of investigation. Thirdly, trends 

are identified, to ascertain what was being targeted, when, and whether stated objectives were 

fulfilled. This opens the possibility of detailed analysis of sectoral problems explored in 

interlinked comparative case studies in subsequent chapters.  

The case studies evaluate the effectiveness of application of rules (Chapter 4), principles 

(Chapter 5) and social norms (Chapter 6) in securing compliance and generating effective 

specific, or general deterrence. Chapter 7 integrates these findings to highlight hidden fault-

lines between the twin peaks of Australian financial regulation that have ideational, as well as 

structural, dimensions. Chapter 8 examines how these problems can be addressed. It highlights 

significant problems associated with an emaciated understanding of regulation in the ALRC 

review process as communicated to date (June 2022). It calls for a re-imagination of the 

regulatory state and the role of enforcement within it, drawing on the philosophical foundations 

of the American school of pragmatism. This school provided the initial justification for a rapid 

 
97 See eg Bird, et al (n 45); Jasper Hedges, George Gilligan and Ian Ramsay, ‘Banning Orders: An Empirical 
Analysis of the Dominant Mode of Corporate Law Enforcement in Australia’ (2017) 39(4) Sydney Law Review 
501; Jasper Hedges et al, ‘The Policy and Practice of Enforcement of Directors Duties By Statutory Agencies in 
Australia: An Empirical Analysis’ (2017) 40(3) Melbourne University Law Review 905; Marina Nehme et al, The 
General Deterrence Effects of Enforceable Undertakings on Financial Services and Credit Providers (Centre for 
Law, Markets and Regulation, UNSW Law, 2018) <https://asic.gov.au/about-asic/news-centre/find-a-media-
release/2018-releases/18-325mr-research-study-on-enforceable-undertakings-released/>. 



23 

expansion of regulation in both the Progressive Era (1896–1916) and its solidification in the 

New Deal (1933–1939). We have lost sight of these normative foundations to our own cost. It 

is critical to emphasise that pragmatism here has a very specific meaning. It is not opportunism. 

It is an integrated program underpinned by logic and ethics informed by the articulation of 

purpose, and its subsequent implementation and evaluation. The chapter concludes with an 

assessment of the implications for regulatory theory and practice of taking an imaginative leap 

into the past to illuminate future trajectories and possibilities.  
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CHAPTER 1 

DELIVERING ON THE PROMISE OF RESPONSIVE REGULATION  

I REGULATION AND STORYTELLING 

In 2015, the influential Australian academic John Braithwaite provided a paper to the 

University of Pennsylvania program on regulation.1 His focus was excellence; the aim to 

account for the variable effectiveness of a regulatory paradigm he co-created.2 For Braithwaite, 

excellence required more than technical competence. Excellence, he held, does not come from 

mechanistic application of procedure.3 It is predicated on entrepreneurial flair in spotting and 

exploiting windows of opportunity. As Braithwaite put it  

responsiveness to opportunities is more important than responsiveness to risk. The excellent 

regulator scans for cases that offer strategic macro-opportunities to create public value, potentially 

by transforming an entire industry, even an entire economy or a crucial aspect of freedom in society. 

Put another way, risk management goes to the basics of regulation; seizing opportunities for 

transformation goes to the heart of regulatory excellence.4  

In line with the policy literature, these transformative opportunities occur when there is 

potential or actual convergence between three distinct streams of activity: problem 

identification and its framing; effective calibration of existing statutory provisions; and 

political support for substantive enabling legislative change, should it be required.5 

Braithwaite’s reference to freedom deserves comment. Freedom and respect inform 

Braithwaite’s justification for regulatory intervention, along with reducing domination; or, 

more precisely, the reduction of arbitrary administrative power.6 This is not to suggest that 

Braithwaite subscribes to a neo-liberal market framework; far from it. In his view, risk is 

something to be managed, not endured. His longstanding aim has been to avoid regulatory 

 
1 The June 2015 paper was subsequently published as John Braithwaite, ‘Responsive Excellence’ in Cary 
Coglianese (ed), Achieving Regulatory Excellence (Brookings Institution, 2016) 23-35.  
2 Ian Ayres and John Braithwaite, Responsive Regulation: Transcending the Regulation Deregulation Debate 
(Clarendon Press, 1992). 
3 Braithwaite, ‘Responsive Excellence’ (n 1) 26. 
4 Ibid 23.  
5 John Kingdon, Agendas, Alternatives and Public Policies (Longmans, 2010) 4; see also Michael Mintrom, Policy 
Entrepreneurs and Policy Change (Cambridge University Press, 2020) 8–9 (setting out five core attributes: 
ambition; social acuity; credibility; sociability; and tenacity.) 
6 See Philip Pettit, ‘Political Realism Meets Civic Republicanism’ (2017) 20(3) Critical Review of International 
Social and Political Philosophy 331, 331 (‘A polity that is required to support the freedom of all citizens – 
historically, a non-inclusive category – should be organized around a mixed constitution that gives citizens a 
contestatory as well as an electoral role. I am one of those who think that, suitably reworked, the tradition points 
us to a promising, neo-republican research program in politics’). For full explication, see Philip Pettit, Just 
Freedom: A Moral Compass for a Complex World (Norton, 2014).  
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capture, itself conceived by him as illegitimate domination.7 This is the fundamental rationale 

behind his co-authored landmark responsive regulation book, which, as its subtitle makes clear, 

is designed to break free of the desultory regulation–de-regulation–boom–bust–regulation 

cycle.8 He has sought consistently to enable the democratic state to protect its citizens from 

predation, particularly from unaccountable power. At the core of responsive regulation is the 

belief that the ‘more sanctions can be kept in the background, the more regulation can be 

transacted through moral suasion, the more effective regulation will be’.9 It presupposes there 

is, or can be, agreement on what constitutes or could constitute commercial morality. The need 

to avoid capture to safeguard democracy has been somewhat overshadowed by an emphasis on 

the technicalities of how or when to traverse the enforcement pyramids associated with the 

responsive regulation model.10 This is particularly so when applied to financial products and 

services, where a cultural consensus on what constitutes the relationship between rights, duties 

and responsibilities of the markets to society has been difficult, if not impossible, to reach.11 

Consequently, capacity to effect change has often been more limited than originally envisaged, 

a point conceded by Braithwaite himself.12  

To emphasise excellence as entrepreneurial skill, Braithwaite proceeded to tell two 

stories. Each was drawn from the history of the Australian Competition and Consumer 

Commission (ACCC) and its predecessor, the Trade Practices Commission (TPC). Both stories 

are critical to the framing of this thesis. The first involved the discovery of widespread 

malpractice in the Australian insurance industry in the early 1990s, most notably products sold 

to remote First Nations communities. Braithwaite gave credence to the shame of senior white 

executives from hearing directly from non-white victims of the impact of managerial 

indifference on the vulnerable. Giving the victims voice allowed a potential redefining of the 

 
7 For classic account of capture as cause of regulatory failure, see James Landis, Report on Regulatory Agencies 
to the President Elect (Washington DC, December 1960); for capture as a form of mutual rent-seeking, see George 
Stigler, ‘The Theory of Economic Regulation’ (1971) 2 Bell Journal of Economics and Management 3. See more 
generally Ernesto Dal Bó, ‘Regulatory Capture: A Review’ (2006) 22(2) Oxford Review of Economic Policy 203 
(setting out the main forms, such as ‘revolving doors’ between the regulator and industry, and the impact of who 
is chosen to lead a regulatory agency). 
8 Ayres and Braithwaite (n 2). 
9 Ibid 19. 
10 See eg Peter Mascini, ‘Why Was the Enforcement Pyramid So Influential? And What Price Was Paid’ (2013) 
7(1) Regulation and Governance 48 (noting a neglect of the normative considerations that drove the initial 
framing.). 
11 James Kwok, ‘Cultural Capture and the Financial Crisis’ in Daniel Carpenter and David Moss (eds), Preventing 
Regulatory Capture: Special Interest Influence and How to Limit It (Cambridge University Press, 2013) 71; see 
also Nolan McCarty, ‘Complexity, Capacity and Capture’ in Carpenter and Moss (op cit) 99. 
12 See John Braithwaite, ‘Cultures of Redemptive Finance’ in Justin O’Brien and George Gilligan (eds), Integrity, 
Risk and Accountability in Capital Markets: Regulating Culture (Hart Publishing, 2013) 267, 270. 
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problem identification stream advanced in the policy literature referenced above. The effects 

on corporate practice could, on this account, institutionalise restraint in the design and 

marketing, of products which, while technically legal, may well be socially injurious. The 

change acceded by industry in exchange for a strategic agreement not to prosecute was, 

moreover, a recalibration of existing policy levers. The initiative shifted Braithwaite’s 

perspective as to the possibilities of cultural change and how innovative enforcement strategies 

can facilitate it. As a part-time commissioner at the TPC, he had initially opposed the 

compromise. In retrospect, he conceded, ‘the industry-wide extensiveness of a pattern of 

practices may never have been uncovered had the criminal referral approach I advocated on 

the Commission been followed’.13  

Braithwaite claimed to have witnessed ‘a dawning of disgrace among top management 

of insurers for the conduct of their organizations’. That disgrace was communicated through 

apologies at press conferences convened by the regulator and ‘catalysed a transformation in the 

compliance culture and the ethical culture of an important industry’.14 Braithwaite emphasised 

the redemptive potential of awareness, in the seeing of the other, as a more effective 

transformational agent than coercion. Braithwaite’s own conversion foreshadowed important 

work on comparative value of restorative justice over-reliance on incarceration or punitive 

sanction.15 It is, by any calculation, heady stuff, akin to the logic, if not the reality, of truth 

commissions, of which the South African experience remains the talismanic example.16 The 

question is whether these forms of truth-telling are designed to change practice, or to manage 

expectations. The same question applies to other forms of official discourse, such as royal 

commissions and government-mandated evaluations to standing advisory bodies, a matter we 

return to in Chapter 8. Notwithstanding the risk, the entrepreneurial regulator, on Braithwaite’s 

account, can – and should – use crises strategically to instil cultural change.17 What the 

distinguished scholar omits to mention is the quantum in the insurance sector was not as 

significant as expected, nor were systemic issues fully addressed. Normative amnesia was to 

 
13 Braithwaite, ‘Responsive Excellence’ (n 1) 29. 
14 Ibid. For a full discussion of this program of work, see Christine Parker, ‘Restorative Justice in Business 
Regulation? The Australian Competition and Consumer Commission’s Use of Enforceable Undertakings’ (2004) 
67(2) Modern Law Review 209. 
15 See eg John Braithwaite, Restorative Justice and Responsive Regulation (Oxford University Press, 2002) 22–4. 
16 For review of official discourse, see George Gilligan and John Pratt, ‘Crime, Truth and Justice – Official Inquiry 
and the Production of Knowledge’ in George Gilligan and John Pratt (eds), Crime, Truth and Justice: Official 
Inquiry, Discourse, Knowledge (Routledge, 2004) 1. 
17 See Christopher Stone, Where the Law Ends: The Social Control of Corporate Behavior (Harper & Row, 1975) 
116; see also Peter French, ‘The Corporation as a Moral Person’ (1979) 16(3) American Philosophical Quarterly 
207. 
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bring the insurance industry (and wider banking and financial services sector) into disrepute in 

the 2019 financial services Royal Commission.18  

This brings us neatly to Braithwaite’s second story, which was also to feature at the Royal 

Commission. The narrative focussed on how the EU was institutionalised, thereby becoming 

the critical (if long-ignored) regulatory tool within each enforcement pyramid. As we have seen 

in the introduction, the first pyramid focuses on modes of punishment; the second on the degree 

of external monitoring needed to uphold the integrity of the first. The EU straddles both. It 

simultaneously enables and, through legislative mandate, constrains regulatory power. While 

Braithwaite lauded the first, he disregarded the danger of the latter if associational governance 

facilitated a de facto veto power, or if penalties were so low as to obviate meaningful change. 

As will become clear in the substantive case studies that follow, the legislative change 

introduced meant that it was difficult, if not impossible, for the EU to facilitate anything more 

than symbolic. This, however, is to get ahead of ourselves. Let us return to Braithwaite’s story, 

an arresting one to be sure.  

Braithwaite traced the origins of the EU in institutional terms to a conference at the 

Australian National University (ANU) organised by a long-term collaborator, Brent Fisse.19 

The declared aim was to ‘bring together the best regulatory minds from the bureaucracy, the 

ACCC, and the academy’ to craft ‘statutory provisions for enforceable undertakings that were 

susceptible to public checks and balances, ratified or modified by a court’.20 This is critical. 

Neither Braithwaite nor Fisse saw the EU as displacing the judicial system. Instead, the 

judiciary was to be recruited to further two interlinked aims: minimise the risk of regulatory 

capture; and maximise the deterrence effect by introducing substantive remedial compliance 

measures, which went beyond formal legal obligation.  

 
18 Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry (Final 
Report, February 2019) 267–332 (Recommending prohibition of hawking insurance policies (Recommendation 
4.1), removing the exemption of funeral policies from consideration as a financial product (Recommendation 4.2) 
and noting ‘product intervention powers have a broader reach, but nonetheless do not extend to all ASIC Act 
products. It is not apparent why the powers should not extend, as ASIC has requested to all financial products and 
credit products within ASIC’s regulatory responsibility’: at 294.). The Royal Commission also recommended 
enforceable provision of industry codes and for an extension of sanctions power within these codes in the event a 
subscriber breached provisions (Recommendation 4.9 and 4.10), along with expanding the Banking Executive 
Accountability Regime to all APRA-regulated insurers (Recommendation 4.12). 
19 See eg Brent Fisse and John Braithwaite, The Impact of Publicity on Corporate Offenders (State University of 
New York Press, 1983); Brent Fisse and John Braithwaite, ‘The Allocation of Responsibility for Corporate Crime: 
Individualism, Collectivism and Accountability’ (1988) 11(3) Sydney Law Review 468; Brent Fisse and John 
Braithwaite, Corporations, Crime and Accountability (Cambridge University Press, 1993).  
20 Braithwaite, ‘Responsive Excellence’ (n 1) 31; contrast with Marina Nehme, ‘Enforceable Undertakings: A 
New Form of Settlement to Resolve Alleged Breaches of the Law’ (2008) 11(1) University of Western Sydney 
Law Review 104, 123 (describing the EU as a mechanism to ensure ‘compliance with the law without the need for 
court involvement’). 
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The ANU meeting was lauded as an example of tripartism, linking the regulator, federal 

bureaucracy and public advocacy groups, thereby providing external oversight of the 

application of regulatory discretion, as advanced in civic republican theory, from which 

Braithwaite heavily referenced.21 Tripartism seeks to ameliorate capture by providing a 

platform for those hitherto excluded from decision-making. It recognises the danger of ennui 

and the inevitable proximity of interest between any given regulator and the industry of which 

it is charged with oversight.22 As Braithwaite was to warn his US audience, while the EU 

offered imaginative possibilities, in practice there are three main ways in which it has been 

deployed in Australia. Two ended in sub-optimal outcomes. It was to take the Royal 

Commission to provide the damning conclusion only hinted at by Braithwaite. 

Regulatory capture would be the best way to characterise a great many enforceable undertakings 

that have been negotiated in Australia. At the same time, the enforceable undertaking laws created 

following the University House Meeting were a creative and powerful option in the hands of the 

entrepreneurially excellent regulator, a ‘soft option’ in the hands of the captured regulator, and 

simply a different intermediate option in the middle of the regulatory pyramid for others.23 

On Braithwaite’s own account, each story reflects un-eventuated sustainable change. The 

dubious tactics uncovered in the 1990s insurance sector continued to inform organisational 

practice. Secondly, EUs all too often served a performative function. In both cases, failure can 

be attributed to structural flaws in the regulatory regime, reinforced by ideational belief in 

market solutions. Shame and disgrace correlated to the length of the news cycle. Away from 

the headlines, business went on as usual (as evidenced in the misconduct claims aired by the 

Royal Commission on systemic mis-selling in products ranging from employment protection 

to funeral insurance and extended warranties). Moreover, corporations were encouraged into 

diversion programs without a requirement to demonstrate warranted change precisely because 

of the weakness of the terms negotiated.  

 
21 For contestability of regulatory design as core to democratic legitimacy and non-domination, see Philip Pettit, 
Republicanism (Oxford University Press, 1997). 
22 See Jodi Short, ‘The Politics of Regulatory Enforcement and Compliance: Theorizing and Operationalizing 
Political Influences’ (2021) 15(3) Regulation and Governance 653, 653–4 (noting that while there is a consensus 
in the literature that political influences matter in determining enforcement outcomes, ‘politics is defined in myriad 
ways and, too often, left undefined … [And advocating] ‘the need to sharpen empirical understandings about 
when and how regulation works by considering how better to account for the role politics plays in it’); see also 
Cristie Ford, Innovation and the State: Finance, Regulation and Justice (Cambridge University Press, 2017) 122 
(endorsing a civic republicanism that underpins ‘flexible regulation’ but noting that an emphasis on techniques 
does not ‘always giving adequate attention to the political context within which that technique operates’).  
23 Braithwaite, ‘Responsive Excellence’ (n 1) 31; contrast with Helen Bird, George Gilligan and Ian Ramsay, ‘The 
Who, Why and What of Enforceable Undertakings Accepted by the Australian Securities and Investments 
Commission’ (2016) 34(7) Company and Securities Law Journal 493, 517. 
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While Braithwaite viewed the potential of the EU in strategic terms, both industry and 

regulators adopted a tactical response. The preference for self-regulation underpinning 

associational governance may also have further pre-limited the search for, or acceptance of, 

more radical solutions. Whether the failure of the EU is a result of a lack of sophistication on 

the regulator’s part, incompetence or design remains an open question. This prompts a further 

question: Can we be fooled by the stories we tell ourselves? Braithwaite believed not. He set 

out five criteria to distinguish excellence:  

1. Excellent regulators are those with the most impressive stories about the opportunities its 

staff have seized to advance their statutory objectives.  

2. These stories reveal that the risk management orientation of the agency is complemented 

by an opportunity orientation for advancing its statutory objectives.  

3. The stories reveal a culture of leadership from below in seizing innovative opportunities 

to advance its objectives.  

4. The stories reveal innovative networking, outside-in rather than inside-out regulatory 

design, to advance the regulator’s statutory objectives.  

5. Transformative opportunities seized by excellent regulators transform ethical cultures and 

cultures of compliance.24 

The University of Pennsylvania initiative was to result in a major edited collection.25 Another 

influential contributor to that volume, Robert Baldwin of the London School of Economics, 

highlighted the need for ‘conscious clarity [in regulatory operations] that is systemic and 

sustained’.26 This is an important insight. Without clarity, there is a risk of incoherence, which 

is damaging to regulatory authority and legitimacy. Clarity (or lucidity) is, essential in helping 

to determine performance. Combining these factors create a cohesive overarching framework 

to evaluate responsive regulation. Entrepreneurial flair, deliberative engagement, an 

underpinning commitment to civic republican principles, acuity and lucidity provide 

complementary lenses to explore practice within and between the three specific streams 

highlighted in the policy entrepreneurship literature: problems, policy and politics. Of 

 
24 Braithwaite, ‘Responsive Excellence’ (n 1) 32; see also Braithwaite, ‘Cultures of Redemptive Finance’ (n 12) 
275–6 (setting out a set of six operational criteria: ‘rules should not trump principles; continuous refinement of 
principles in relation to changing operational cultures; adaptation of more holistic approach to enforcement taking 
in a restorative dimension; recruitment of gatekeepers to embed ethical reflection; facilitation of private 
enforcement to counteract regulatory capture; and increased investment in regulatory capacity proportionate to 
the size and importance of the market regulated, to whom and in what circumstances they are applied, and on 
what precisely they are expected to achieve’). 
25 Coglianese (n 1). 
26 Robert Baldwin, ‘Regulatory Excellence and Lucidity’ in Coglianese (n 1) 115–30, 115 (noting the importance 
of regulators being ‘attuned’, ‘intelligent’ and ‘dynamic’.); see also Mintrom (n 5) 8-9.   
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particular significance is evidence of consistent collective reflection within any given 

ecosystem as to regulatory purpose, and as to whether the public interest is identified and 

defended. While the parameters of what the public interest entail is a matter of intense dispute,27 

the United States legal theorist Philip Selznick underscores this requirement in broad-brush 

terms in order to begin evaluation. This evaluation requires ‘continuing assessment of [the 

competing] public values at stake, and rule-making sensitive to changing needs and 

circumstances’.28 This approach recognises the reality of change. It is welcoming of it, with 

the caveat that fundamental rights are not to be trampled on. It requires cognisance of, and 

balancing, market mechanisms, with precautionary analysis (including forecasting, planning 

and management adaptation) and agenda-setting capability (albeit necessarily within the 

limitations set by enabling statute).29 Table 1.1 below presents the evaluative schema used in 

this thesis.  

Table 1.1: Measuring Regulatory Performance 

 PROBLEM 
IDENTIFICATION 

MANAGING 
PROCESS 

POLITICAL 
COALITIONS 

AMBITION  
• Seizing of Opportunities 
• Conscious Clarity 

   

SOCIAL ACUITY  
• Attuned 
• Risk-Opportunity Trade-Offs 

   

CREDIBILITY  
• Self-Reflection 
• Cultural Coherence  

   

SOCIABILITY  
• Innovative Networking 
• Agenda-Setting 

   

TENACITY  
• Transformative Outcomes 
• Sustainability 

   

 

This template allows for a holistic examination. It transcends individual cases. It allows 

assessment of how each response case demonstrates (or refutes) commitment to regulatory 

 
27 For review, see Mike Feintuck, ‘The Public Interest’ in Regulation (Oxford University Press, 2004). 
28 Philip Selznick, ‘Focusing Organizational Research on Regulation’ in Roger Noll (ed), Regulatory Policy and 
the Social Sciences (University of California Press, 1985) 363, 364; for a philosophical justification of this 
position, see Derek Parfit, On What Matters (Oxford University Press, 2011) 321 (noting an act is moral if it is 
‘universally willable, socially optimific, and not unreasonable objected to’).  
29 See Cristie Ford, ‘Macro and Micro Level Effects on Responsive Financial Regulation’ (2011) 44(3) University 
of British Columbia Law Review 589, 604–15 (outlining the dynamics of agenda-setting in the financial sector 
and specifying power as the ability to frame same). 
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objectives. It identifies potential obstacles and where in the policy process they are situated. 

The framework applies to any institutional actor, within any regulatory domain. It allows us to 

be cognisant of assessing how regulatory independence, as a state of mind, is only a means to 

an end. It reflects a need to evaluate willingness (or unwillingness) to think beyond the confines 

of any given social system, at any given time. The vertical dimension reflects the three stages 

of policy reform – problem identification, the use (and limitations of) existing instruments and 

the capacity to develop coalitions to secure legislative reform). The horizontal planes offer 

discrete ways in which to assess how the regulator operated, using the criteria offered by 

Mintrom and given substance by the observations of Braithwaite and Baldwin. The evaluative 

questions it prompts are whether, in any given regulatory decision or strategy, this is being 

done? How to do this more effectively? And on what authority? Comprehensive evaluation 

also requires how rules, principles and social norms – the primary mechanisms through which 

social control is exercised – operate within a framework supple enough to allow adaptability 

but coherent and cohesive enough to withstand gaming.  

The regulatory framework can, if so willed and adroitly negotiated, be legislated into law 

and practice, hence the importance of the ALRC reform initiative on the simplification of the 

laws governing financial products and services, to which we return in Chapter 8. At the same 

time, while the ambition of Braithwaite cannot be faulted, regulatory theorists must remain 

cognisant of the danger of imagining themselves as contemporary philosopher-kings.30 If they 

do they risk subverting, by their own agency, democratic decision-making, thereby adding to 

the very public distrust they seek to reduce.31 Determining which outcome eventuates requires 

investigation, therefore, into ideational as well as structural barriers. The fundamental question 

is whether regulators interpret their mandate in a narrow or a purposive manner; how adroitly 

they play the game; and to what extent their approach can withstand legal or political challenge. 

Here an example from history is apposite.  

Senator Henry Jackson noted in a hearing to advance what was to become the United 

States National Environmental Policy Act 1969 (NEPA Act) how enabling legislation can 

 
30 The original reference derives from Plato, The Republic (Penguin Books, 2007) Books V-VII (in which Socrates 
claims there must be an alignment between political power and philosophical reasoning aimed towards not just 
the preservation but the strengthening of the good, through display of virtue). In contemporary usage the term 
denotes an unaccountable elite, most notably through a misreading of the German-Jewish emigre philosopher Leo 
Strauss, who held distinguished positions at the New School for Social Research in New York, and later the 
University of Chicago. For an even-handed approach to Strauss, and his contested legacy, see Steven Smith, 
Reading Leo Strauss: Politics, Philosophy, Judaism (University of Chicago Press, 2006) 1–15.  
31 Fiona Haines, The Paradox of Regulation: What Regulation Can Achieve and What it Cannot (Edward Elgar, 
2012) 212 (noting that a ‘spiral of progress is rare’).  
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facilitate entrepreneurial excellence in practice: ‘I introduced this measure because it is my 

view that our present knowledge, our established policies, and our existing institutions are not 

adequate to deal with the growing environmental problems and crises the nation faces’, he 

argued.32 The NEPA Act allowed for (and continues to do so) the deliberative governance 

procedures necessary to determine and evaluate the public interest in any given policy. The 

NEPA Act framing offers an essential, and explicit, normative agenda of the kind advanced 

subsequently in responsive regulation theory (but not delivered in practice). To be fair, the 

aspirations of the NEPA Act has itself proved problematic to implement in practice.33 This is 

not to say its ambition is something we should no longer aspire to, not least because it remains 

on the statute book. The point to emphasise is the NEPA Act asks regulators to think outside 

the box, and it provides a framework to do so. Whether or not a regulator has shifted cultural 

practice is an empirical question.34 To understand both the attraction and the weakness of 

responsive regulation in practice, and the role of the EU within it, we must first evaluate its 

academic reception. As will be seen, the exercise is as sobering as Prohibition. 

II  REGULATORY ENTREPRENEURSHIP: A SYSTEMATIC REVIEW 

Responsive regulation has become the cornerstone of contemporary regulatory practice.35 If 

we are to retain faith in its theoretical value, or practical application (for the purposes of this 

thesis through evaluation of enforcement strategies and, more specifically, those that privilege 

negotiation and persuasion over coercion), it is necessary to provide an evidential base. The 

 
32 Senate Committee on Interior and Insular Affairs, Houses of Congress, Washington, DC, 16 April 1969 
(Evidence of Senator Henry Jackson), cited in Lynton Keith Caldwell, The National Environmental Policy Act: 
An Agenda for the Future (University of Indiana Press, 1998) 1 (noting further that the fundamental ‘ethos [of the 
Act] is much larger than environmental relationships in the conventional sense. It can be no less than the sense of 
humanity’s relationships with the cosmos … Ethics, morality, equity, and justice are not preordained, but are for 
mankind to discover. The urge towards realization of these values seems implanted in the human psyche by the 
creative force that infuses our natures but is beyond our understanding. To realize these values in the practical 
business of life is a goal implicit in the Declaration of the National Environmental Policy Act. Serious pursuit of 
its agenda could raise greatly the level of civic life throughout the nation and raise our sense of the significance 
and qualitative aspects of life’: at 8–9),  
33 Caldwell (n 32) xii (noting that from its inception the Act recognized the existential nature of environmental 
crisis, which may not be addressed because of a ‘crisis of will and rationality’). A landmark decision in the United 
States has placed juridical limits on the Environmental Protection Agency’s capacity to use administrative 
measures in the absence of clearly enunciated congressional approvalm see West Virginia v Environment 
Protection Agency (2022) 597 US  __ (30 June) 18 (Roberts CJ). 
34 See eg Adam Eckerd and Roy Heidelberg, ‘Administering Public Administration’ (2020) 50(2) The American 
Review of Public Administration 133 (emphasising the extent of agency discretion in determining how public 
participation is managed, and, therefore, heard, or not). For holistic approach to regulation as a moral function 
informed by the comprehensiveness of its reach and its proactive scanning of the social environment, see Philip 
Selznick, A Humanist Science: Values and Ideals in Social Inquiry (Stanford University Press, 2008).  
35 See eg John Braithwaite, ‘The Essence of Responsive Regulation’ (2011) 44(3) University of British Columbia 
Law Review 475.  
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first step is to gather existing academic studies. Citation, although a key indicator of academic 

performance, does not necessarily prove truth or utility. It may reflect publication bias. Endless 

recitation of claims without accompanying evidence of efficacy in securing outcomes is little 

more than unvalidated assertion.36 Evaluating which dynamic is at play is best achieved 

through a systematic literature review, which typically follows five stages (see Figure 1.1).  

Figure 1.1: The Five Stages of Systematic Review 

 
Systematic literature reviews extend beyond traditional descriptive ones.37 They combine three 

core attributes. First, all are informed by the specificity and answerability of a research 

question. This gives completeness. Second, the literature search is comprehensive. This guards 

against potential publication bias. Third, the entire process is informed by the design and 

implementation of a protocol, which acts as a guardrail and ensures transparency. This allows 

 
36 Jeroen van der Heijden, ‘Why Meta-Research Matters to Regulation and Governance Scholarship: An 
Illustrative Evidence Synthesis of Responsive Regulation Research’ (2021) Regulation and Governance (Advance 
Publication) 12 (noting ‘scholars of regulation – and governments – often find it very difficult to measure the 
exact performance of a regulatory strategy, which makes one-on-one quantitative comparisons of regulatory 
strategies virtually impossible. In addition, many studies were carried out only a few years (typically fewer than 
five) after responsive regulation was introduced. It could be that a formal change of a regulatory regime needs 
more time to settle before its anticipated results are achieved’). With due respect to the author, it may not be, and 
reliance on dated studies may, therefore, be misguided. 
37 For comprehensive discussion of application in social sciences, where what constitutes evidence is itself 
contested, see David Gough, Sandy Oliver and James Thomas (eds), An Introduction to Systematic Reviews (2nd 
ed, Sage, 2017) 5 (noting that a systematic review reduces the risk of implicit ‘ideological and theoretical 
perspectives’ skewing research trajectories, and ‘ensures that boundaries are not artificially drawn, or drawn too 
narrowly’). The authors suggest criticism of systematic reviews as privileging empiricism is unfounded, if coding 
criteria of studies identifies whether the primary research is informed by positivism, or variations of critical theory. 
Indeed, systematic literature reviews allows for the tracking of epistemological debates, thereby making a 
substantial contribution to knowledge.  
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for replicability.38 The combination accounts for the plurality of values across communities of 

practice that impact directly on the effect of any given intervention. In so doing, a systematic 

review addresses the concern of Denise Rousseau, Joshua Manning and David Denver that 

‘literature reviews are often position papers, cherry-picking studies to advocate a point of 

view’.39 Ultimately, the value of a systematic review depends on what was done, what was 

found and the clarity of subsequent reporting. Utility rests on the possibility of a strategic 

repositioning for the entire field.40 While an effective systematic literature review necessitates 

the inclusion of only studies that speak directly to the research question posed, it is essential to 

also consider (and account for) ontological and epistemological assumptions. As Christian 

Durach and colleagues have observed, these can ‘influence the retrieval, selection and synthesis 

of relevant literature’ and determine progress or failure ‘“for whom”, “in what circumstances”, 

and “when” a certain phenomenon can be observed and the extent to which it can be 

observed’.41 This risk is critical in regulatory studies, given the high degree of contestation 

over the validity of external intervention in corporate decision-making. All too often one sees 

the idealism (or, less charitably, naivety) of regulation and governance scholarship colliding 

with scepticism (or, less charitably, the cynicism) of corporate criminology.42 Academic 

disputes can be notable for their intensity and personal antagonism. The result is that neither 

side truly sees the other. The review must, therefore, not be confined to the self-referential 

world of responsive regulation or regulation and governance scholarship more generally. It is 

 
38 Guy Pare et al, ‘Synthesising Information Systems Knowledge: A Typology of Literature Reviews’ (2015) 
52(2) Information and Management 183, 184 (noting the importance of seven first-order constructs: ‘(1) the 
overarching goal of the review, (2) the scope of the review question, (3) the search strategy, (4) the nature of the 
primary sources included in the review, (5) the explicitness of the study selection, (6) the quality appraisal, and 
(7) the methods for synthesizing/analyzing findings’).  
39 Denise Rousseau, Joshua Manning and David Denyer, ‘Evidence in Management and Organizational Science: 
Assembling the Field’s Full Weight of Scientific Knowledge Through Synthesis’ (2008) 2(1) Academy of 
Management Annals 455, 476. The authors further point out ‘the danger of misuse of existing research, the overuse 
of limited or inconclusive findings, and the underuse of research evidence with substantive implications for 
understanding and working with organizations’.  
40 See Corinne Post et al, ‘Advancing Theory with Review Articles’ (2020) 57(2) Journal of Management Studies 
351. For the integrative dimension, see Richard Torraco, ‘Writing Integrative Literature Reviews: Using the Past 
to Explore the Future’ (2016) 15(4) Human Resource Development Review 404. For generative dimension, see 
Caroline Gatrell, and Dermot Breslin, ‘Editors’ Statement’ (2017) 19(1) International Journal of Management 
Review 1. 
41 See Christian Durach, Joakim Kembro and Andreas Wieland, ‘A New Paradigm for Systematic Literature 
Review in Supply Chain Management’ (2017) 53(4) Journal of Supply Chain Management 67, 67, 69. 
42 See eg Steve Tombs, ‘Crisis? What Crisis? Regulation and the Academic Orthodoxy’ (2015) 54(1) The Howard 
Journal of Crime and Justice 57.  
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necessary to integrate evidential pathways to determine what works, and what specific reasons 

account for why interventions fail.43  

III A PROTOCOL FOR SEARCH AND ANALYSIS 

To emphasise the point made above, templates calibrate pre-search protocols, the execution of 

the search itself and the reporting of results.44 The more explicit the process, the more 

confidence one can have in its rigour.45 The protocol governing this research is appended (at 

Appendix 1) and outlined here in summary form. The protocol is based on guidelines provided 

by The Campbell Collaboration, one of the leading global organisations to validate systematic 

reviews.46 These guidelines are necessarily adapted. The rules governing the conduct of 

doctoral research mandate the thesis must be the candidate’s sole work. This conflicts with the 

requirement from Campbell that a full systematic literature review be conducted by a team. 

The exercise presented here, therefore, is used to frame the research and to demonstrate 

competence in research design.47  

Having set out the aims and objectives of the thesis, its rationale and its significance, we 

can now articulate a precise, and answerable, question. The question incorporates a Population 

 
43 See Haines (n 31) 229 (‘Regulation is designed to achieve multiple risk reduction goals, from actuarial and 
socio-cultural to political. It is in this complex set of goals that the paradox of regulation arises and where its 
strengths and limitations can be understood’).  
44 See eg Herman Aguinas, Ravi Ramani and Nawaf Alabduljader, ‘Best Practice Recommendations for 
Producers, Evaluators, and Users of Methodological Literature Reviews’ (2020) Organization Research Methods 
(Advance Publication) 12–13 <https://doi.org/10.1177/1094428120943281>. For a protocol guiding the entire 
process, see Ralph Williams et al, ‘Re-Examining Systematic Literature Review in Management Research: 
Additional Benefits and Execution Protocols’ (2021) European Management Journal (Advance Publication) 
<https://doi.org101.1016/j/emj.2020.09.007>. See also David Moher et al, ‘Preferred Reporting Items for 
Systematic Reviews and Meta-Analyses: The PRISMA Statement’ (2009) 6 PLOS Medicine e1000097. These 
guidelines were updated in 2020. 
45 Rob Brinder and David Denyer, ‘Systematic Review and Evidence Synthesis as a Practice and Scholarship 
Tool’ in Denise Rousseau (ed), The Oxford Handbook of Evidence-Based Management (Oxford University Press, 
2012) 112, 113 (noting ‘the emphasis on empirical contributions rather than reviews and synthesis has resulted in 
a voluminous, fragmented and contested field … The result is primary research that is often informed by partial 
hap-hazard opinion-driven syntheses of previous research findings’).  
46 The Campbell Collaboration, Campbell Systematic Reviews: Policies and Guidelines (Oslo, 17 December 2020) 
6 (‘Campbell systematic reviews are intended to inform policymakers, practitioners, researchers, and other 
interested parties about the extent, quality, and findings of the available research evidence on the effectiveness of 
social programs, policies or practices’).  
47 Ibid 10 (‘Campbell systematic reviews should not be conducted by a single researcher. A team of individuals is 
required to provide the relevant expertise and perform the necessary functions. An appropriate team should 
represent content knowledge in the substantive area of the review, familiarity with research methods for 
investigating intervention effects, proficiency in information retrieval and systematic literature research 
techniques, and statistical expertise in meta-analysis. Though some individuals may have competencies in more 
than one of these areas, it would be rare for a single individual to have sufficient background in all of them’).  
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Group or Context (P/C), the Intervention or Interventions (I), including all chosen Mechanisms 

(M) and the Outcomes (O) to establish research trajectories.48  

Within corporate and market conduct domains [Population/Context], does the application 

of the theory of responsive regulation [Intervention] through Enforceable Undertakings 

and other forms of negotiation and persuasion available within the enforcement pyramids 

[Mechanism] provide more effective results in terms of securing substantive compliance, 

or enhancing specific and general deterrence [Outcomes] than reliance on command and 

control or court determined litigation and sanction? If so, what are the measurable benefits, 

and are these linked to presence or absence of contestation over questions of regulatory 

purpose, legitimacy, and authority? If not, what structural and/or ideational factors 

accounts for its continued dominance in regulatory theory and practice and do these differ 

within and between specific communities of practice [Implications for Future Research 

Trajectories]?  

Given the centrality of the EU for Braithwaite, the search was limited to studies that evaluated 

these dimensions. Consistent with best practice, the literature review used multiple databases. 

In this case HeinOnline, WestLaw, AGI Plus Text and AustLII were searched in addition to 

Web of Science, Scopus, SSRN, JSTOR and EconLit.49 The application of the selection criteria 

went beyond title and abstract. This accounts for guidance from Durach that notwithstanding 

‘information about aspects, such as theoretical boundaries, units of analysis, sources of data, 

and study contexts,’ these ‘seldom provide evidence of the embodiment of these claims’.50 The 

aim is twofold: to capture empirical depth and to discover the presence or absence of normative 

reflection. In addition, major monographs and book chapters were sourced from highly cited 

edited collections. Influential handbooks series on public policy, public administration and 

regulation were consulted. These include those published by Oxford University Press, 

Cambridge University Press and Sage Publications. The handbook contributions facilitate 

linear snowballing techniques by pinpointing relevant research trajectories not picked up in the 

 
48 The PICO framing is a mainstay of medical-based systematic reviews (Population, Intervention, Comparator, 
Outcome). An alternative social science approaches is Context, Intervention. Mechanisms, Outcomes (CIMO); 
see David Binyar and David Tranfield, ‘Producing a Systematic Review’ in David Buchanan and Alan Bryman 
(eds), The SAGE Handbook of Organizational Research Methods (Sage Publications, 2009) 671.  
49 The limitations of database construction are noted. The Australian Attorney-General’s Information Service 
(AGIS) dates to 1999, for example, while JSTOR omits from its search research published in the past five years. 
Moreover, while Google Scholar is used to cross check, Google Search it is not a primary source given that the 
search results differ according to geographic location and the search history associated with individual computer 
IP addresses. 
50 Durach et al (n 41) 75.  
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database search. The academic research is buttressed by inclusion of ‘grey literature’ and ‘grey 

information’.51  

Grey literature refers to publications not catalogued in mainstream publication databases. 

These provide a vital source of information on the dynamics of regulation. They include court 

cases, commissions of inquiry, government reports, regulatory agency guidelines and 

assessments, and studies or commentary published by legal and professional advisory firms. 

Moreover, blogs run by Harvard Law School52 and Columbia Law School53 are a source of 

‘grey information’ about ongoing and emergent sources of contestation (not least because the 

firms use these virtual arenas to demonstrate expertise, to win business and to augment 

reputational power). They provide exceptionally rich and useful information. Their inclusion 

also helps to minimise publication bias.54  

Given how the external governance of corporations and the markets in which they operate 

involve multiple stakeholders, the search also accounted for the activities of non-state actors. 

These include the International Organization of Securities Commission (IOSCO),55 the 

Financial Stability Board (FSB)56 and the Organisation for Economic Co-operation and 

Development (OECD).57 This draws attention to the multiplicity of motives governing the 

interaction between states, markets and society. It also highlights potential conflicts over what 

constitutes the obligations of external gatekeepers.58 These searches, however, were limited to 

how their actions, individually or in concert, directly influence the operation of domestic 

 
51 Jean Adams et al, ‘Search and Synthesising “Grey Literature” and “Grey Information” in Public Health: Critical 
Reflections on Three Case Studies’ (2016) 5 Systematic Reviews 164. 
52 Harvard Law School Forum on Corporate Governance <www.corpgov.law.harvard.edu>. 
53 The Columbia Law School Blue Sky Blog <www.clsbluesky.law.columbia.edu>. 
54 See Abimbola Ayorinde et al, ‘Assessment of Publication Bias and Outcome Reporting in Systematic Reviews 
of Health Services and Delivery Research’ (2020) 15 PloS One e0227580, 2 (noting validity ‘can be undermined 
when the publication or non-publication of research findings is determined by the direction or strength of the 
evidence, and by outcome reporting whereby only a subset of outcomes, typically those most favourable are 
omitted … which in turn can impair decision making’).  
55 See eg International Organization of Securities Commissions (IOSCO), Credible Deterrence in the Enforcement 
of Securities Regulation (Report, June 2015); IOSCO, Objectives and Principles of Securities Regulation (Report, 
May 2017). IOSCO also provides generic advice on the regulation of certain risks on which to benchmark 
performance; see eg IOSCO, Principles for Financial Benchmarks (Report, July 2013).  
56 See eg Financial Stability Board, Strengthening Governance Frameworks to Mitigate Misconduct Risk: A 
Toolkit for Firms and Supervisors (Report, 20 April 2018).  
57 See OECD, Regulatory Enforcement and Inspections Toolkit (Report, 8 August 2018), in which the agency calls 
for a ‘Reality Check: Institutions in charge of inspection and enforcement, and the regulatory enforcement and 
inspection system as a whole, should deliver the levels of performance expected of them – in terms of stakeholder 
satisfaction, efficiency (benefits/costs), and overall effectiveness (safety, environmental protection etc.’).  
58 See John Coffee, Gatekeepers: Professions and Corporate Governance (Oxford University Press, 2004); see 
also, however, Doreen McBarnet, ‘Financial Engineering or Legal Engineering? Legal Work, Legal Integrity, and 
the Banking Crisis’ in Iain MacNeil and Justin O’Brien (eds), The Future of Financial Regulation (Hart 
Publishing, 2010) 67.  
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regulatory ecosystems, thus impacting on the parameters of the problem under investigation. 

Secondly, all searches were designed to illuminate the potential impact of ideational belief on 

structural change or stasis. Thirdly, all studies selected for in-depth analysis had to have had 

an empirical dimension.59 All database searches were conducted independently. Duplicates 

were then removed. Fourthly, the searches were limited to material dating from 1992 (the year 

of publication of Ayres and Braithwaite’s landmark book). Fifthly, a further limiting factor was 

that the contribution be originally published or translated into English.  

A process of screening then took place, consistent with best practice (see Figure 1.1 

above). The first stage comprised a comprehensive mapping exercise. This accounts for 

geographic range, affiliation of author and methodological orientation. It ascertained whether 

the contribution confirms, modifies or falsifies theory. It located the studies within discrete 

epistemological framings. This allowed for segmentation between positivist, interpretative and 

critical realist accounts. The second stage ascertained whether foundational assumptions 

impacted on research findings. Viewed holistically, the literature review allowed for systematic 

evaluation of the impact of regulatory interventions on corporate practice. More precisely, it 

asked does the intervention work and, if not, why not? This allowed for granular investigation 

of what to look for to evaluate ASIC’s actual performance. It pinpoints the gaps to guide the 

research that follows, thereby providing a pathway to make an original contribution to 

knowledge. Relevant articles are embedded within the empirical review conducted in 

Chapter 3, cited and contextualised.  

IV MIND THE GAP: SEARCHING FOR PURPOSE 

The single systematic review conducted into the comparative efficacy of white-collar crime 

interventions demonstrated a marginal benefit in responsive regulation as part of multiple 

strategies of intervention. It did so only at the level of individual deterrence, not with the 

corporation itself.60 We remain perplexed by the corporation, its power and whether, never 

 
59 See Bill Harley and Joep Cornelissen, ‘Rigor with or without Templates: The Pursuit of Methodological Rigor 
in Qualitative Research’ (2020) Organizational Research Methods (Advance Online Publication), 1, 5 
(emphasising the importance of a trifecta of organisational methods: ‘Grounds are the empirical data, claims are 
the theoretical conclusions inferred from the data, and warrants are the rules of reasoning that are applied to the 
data to make inferences’).  
60 See Natalie Schell-Busey, Melissa Rorie and Sally Simpson, ‘Protocol for Corporate Crime Deterrence: An 
Updated Systematic Review’ (2020) Campbell Collaboration (Advance Publication). See also Giulia Mugellini 
et al, ‘Public Sector Reforms and their Impact on the Level of Corruption’ (2021) 17 Campbell Systematic Reviews 
(Advance Publication) e1173 (noting that control and deterrence interventions are more effective than 
organizational and cultural reforms in reducing corruption in the public sector, while ‘combining different 
intervention reduces corruption more than single interventions’: at 3). 
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mind how, to control it.61 The need for an evidential foundation to determine the efficacy of 

coercion over negotiation has been long understood, if lacking, in legal and regulatory 

scholarship.62 The passage of time has exacerbated the problem.63 Nevertheless, Braithwaite 

maintains regulatory excellence is informed by spotting and taking advantage of opportunities, 

with the EU viewed as the primary instrument to achieve same. To place matters into 

perspective, therefore, it is appropriate to look at ASIC’s usage, and the response of the 

academy to that strategy, with specific reference to the EU. What the data reveals is that far 

from being a trailblazer, ASIC spotted those windows of opportunity rarely. When it did, ASIC 

peered nervously through them. The reasons behind this initial gap need to be explored as they 

offer critical insights into the effect of regulatory practice. An analysis of the EU registers held 

by federal regulators from 1998 to June 2020 is revelatory. It shows the mechanism has been 

used most frequently by the ACCC. ASIC’s reliance on the mechanism initially tracked but 

subsequently fell well below that of the ACCC, before coming back into alignment from 2010 

(Figure 1.2), albeit at much lower levels.  

Figure 1.2: Comparative Agency Usage of Enforceable Undertakings 1998–2020 

 
Source: ACCC, ASIC, FWO  

 
61 Edward Mason, ‘Introduction’ in Edward Mason (ed), The Corporation and Modern Society (Harvard 
University Press, 1959) 19.  
62 James Landis, The Administrative Process (Yale University Press, 1938) 91 (‘Questions such as these, which 
can so readily be put, have as yet failed to stir research. Far less have they received even tentative answers’).  
63 With regards to the specifics of corporate crime, see Raymond Paternoster, ‘Deterring Corporate Crime: 
Evidence and Outlook’ (2016) 15(2) Criminology and Public Policy 383, 385. 
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This is an interesting initial finding given the Royal Commission’s vehemence in 

attacking ASIC’s use of the EU. If there is a problem with the EU, it is one that has potential 

application across all agencies that deploy it. The Royal Commission made no 

recommendations on this matter, nor have other agencies shifted practice consequently. This 

raises an initial question of whether ASIC was targeted unfairly? In recent years, the Fair Work 

Ombudsman (FWO) emerged as a temporary but ardent champion of the mechanism.64 The 

FWO initially saw the EU as a useful way to secure remediation, while public denunciation 

provided a shaming dimension and, therefore, a general deterrence effect. It has since rowed 

back, citing the need to be cautious of overreach.65 If the FWO’s initial interpretation was 

correct, it suggests that, if anything, ASIC did not avail itself of the mechanism often enough, 

especially at times in which academic studies lauded its application, first in relation to the 

ACCC’s initial aggressive usage throughout the first decade of the twenty-first century,66 and 

again once the FWO used it strategically, if sparingly, in the second.67 Far from being an outlier, 

over the course of its history, ASIC became ever more constrained, and willingly so. It is an 

open question whether this was a wise decision, informed by an astute reading of the political 

tea leaves, market-inspired unwillingness to negotiate, an awareness of its own relatively weak 

bargaining position or an abdication of responsibility.68 Unfortunately, the academic literature 

provides few clues beyond somewhat alarmist initial fears of overreach and latterly a positivist 

accounting of outputs. What is remarkable, however, is the relative narrowness of the research 

base (Figure 1.3). 
  

 
64 Tess Hardy, ‘Trivial to Troubling: The Evolution of Enforcement Under the Fair Work Act’ (2020) 33(1) 
Australian Journal of Labour Law 87, 88 (noting that as early as 2015 ‘the relatively rosy picture of the 
enforcement framework had started to unravel ... [and] the dominant assumption that most Australian employers 
were law, abiding, and most non-compliance arose out of ignorance or misinformation, came unstuck’). Hardy 
accepts the theoretical value of enforceable undertakings but notes a waning of efficacy in application.  
65 While the FWO was to take a more aggressive approach, it subsequently argued it could not be ‘draconian or 
irresponsible’; see Sandra Parker, ‘Address by the Fair Work Ombudsman’ (Speech, 2019 Annual National Policy 
Influence Reform Conference, Canberra, 3 June 2019) 3–4. 
66 Christine Parker, ‘Restorative Justice in Business Regulation? The Australian Competition and Consumer 
Commission’s Use of Enforceable Undertakings’ (2004) 67(2) Modern Law Review 209. 
67 Tess Hardy and John Howe, ‘Creating Ripples, Making Waves: Assessing the General Deterrence Effects of 
Enforcement Activities of the Fair Work Ombudsman’ (2017) 39(4) Sydney Law Review 471; Tess Hardy and 
John Howe, ‘Too Soft or Too Severe? Enforceable Undertakings and the Regulatory Dilemma Facing the Fair 
Work Ombudsman’ (2013) 41(1) Federal Law Review 1.  
68 Michael Legg and Stephen Speirs, ‘Why Not Litigate? The Royal Commission, ASIC and the Future of the 
Enforcement Pyramid’ (2019) 47 Australian Business Law Review 244, 251 (‘An argument may be made that 
ASIC has spoken softly so frequently and, coextensively, failed to escalate up the pyramid, that the pyramid no 
longer works in the banking, superannuation and financial services sectors’). 
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Figure 1.3: Academic Studies of Enforceable Undertakings 1998–2021  

 
 

It is also of significance that early studies on ASIC’s usage focused on how to control (a 

potential excess application of) regulatory power.69 There has been little subsequent focus on 

whether that happened.70 In part, opposition to regulatory intervention reflected the times, most 

notably a somewhat dismissive attitude to the effect of the GFC on cultural practice in Australia 

in the Financial System Inquiry and a related concern that importation of higher penalties risked 

regulatory overreach.71 Excepting early work by Parker72 and, to a more limited extent, 

 
69 See eg Margaret Hyland, ‘Who Is Watching the Watchdog: A Critical Appraisal of ASIC’s Administrative 
Powers’ (2009) 2 Journal of the Australasian Law Teachers Association 29, 30 (as ‘ASIC exercises broad 
discretionary powers, this may promote a reasonable apprehension within the regulated and wider community that 
ASIC’s determinations lack impartiality). Contrast with Nehme, ‘Enforceable Undertakings: A New Form of 
Settlement’ (n 20) 123 (describing it as a mechanism to ensure ‘compliance with the law without the need for 
court involvement’). See also Marina Nehme, ‘Enforceable Undertakings: Are They Procedurally Fair?’ (2010) 
32(3) Sydney Law Review 471 (noting the mechanisms but not evaluating effectiveness); Marina Nehme, 
‘Enforceable Undertaking: A Restorative Sanction’ (2010) 36(2) Monash University Law Review 108 (outlining 
the theoretical opportunities without providing an evidential base that the outcomes intended have been achieved). 
70 For exception, see Legg and Speirs (n 68). For concern that the EU was an exercise in symbolism, see Gabrielle 
Jess and Robin Price, ‘Fairness in Enforceable Undertakings: Comparing Stakeholder Voices’ (2017) 94(1) Safety 
Science 1 (noting while enforceable undertakings provide benefit for both the regulator and affected business, 
resolution rarely included interactional justice to the aggrieved). 
71 Financial System Inquiry (Final Report, December 2014) 252 (‘While the Inquiry recommends substantially 
higher penalties, it does not believe that Australia should introduce the extremely high penalties for financial firms 
recently seen in some overseas jurisdictions. This practice risks creating inappropriate incentives for government 
and regulators unless revenue is separated and used for social or public purposes’). See also Department of 
Treasury, Fit for the Future: A Capability Review of the Australian Securities and Investments Commission 
(Report, December 2015), 94 (noting ‘some 38% of ASIC resources are allocated to enforcement function which 
is significantly greater than domestic and international peer regulators’). The Capability Review also noted a 
perception among stakeholders that ASIC was too aggressive. It recommended ASIC ‘proactively develop 
opportunities to enhance the use of co-regulation for relevant groups of the regulated population where this will 
deliver superior regulatory outcomes’: 100.  
72 See eg Christine Parker, ‘The Compliance Trap: The Moral Message in Responsive Regulation’ (2006) 40(3) 
Law and Society 591; Christine Parker, The Open Corporation: Effective Self-Regulation and Democracy 
(Cambridge University Press, 2002).  
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Hardy,73 scholarship did not focus on transformative potential, nor obstacles to achieving the 

same. While culture was noted, its indeterminate nature was deemed an obstacle to effective 

enforcement action.74 Instead, the major legal journal contributions concentrated on counting 

outputs,75 or a somewhat repetitive articulation of procedure.76 This is a significant gap. Not 

only has the disciplinary focus been limited, but so too has been the agency targeted (see 

Figure 1.4).  

Figure 1.4: Enforceable Undertaking Scholarship in Australia  

 

 
73 Hardy (n 64); see also Hardy and Rowe, ‘Too Soft or Too Severe’ (n 67).  
74 Vicky Comino, ‘“Corporate Culture” is the “New Black” – Its Possibilities and Limits as a Regulatory 
Mechanism for Corporations and Financial Institutions’ (2021) 44(1) UNSW Law Journal 295, 298; see also 
Roman Tomasic, ‘Exploring the Limits of Corporate Culture as a Regulatory Tool: The Case of Financial 
Institutions’ (2017) 32(2) Australian Journal of Corporate Law 196.  
75 See eg Helen Bird, George Gilligan and Ian Ramsay, ‘The Who, Why and What of Enforceable Undertakings 
Accepted by the Australian Securities and Investments Commission (2016) 34(7) Company and Securities Law 
Journal 493; Jasper Hedges, George Gilligan and Ian Ramsay, ‘Banning Orders: An Empirical Analysis of the 
Dominant Mode of Corporate Law Enforcement in Australia’ (2017) 39(4) Sydney Law Review 501. 
76 See eg Marina Nehme, ‘Enforceable Undertakings’ Practices Across Australian Regulators: Lessons Learned’ 
(2021) 21 Journal of Corporate Law Studies 283; Marina Nehme, ‘Enforceable Undertaking: A Restorative 
Sanction’ (n 69); Marina Nehme, ‘Enforceable Undertakings in Australia and Beyond’ (2005) 18 Australian 
Journal of Corporate Law 68; Marina Nehme, ‘Study of the Use of Enforceable Undertaking by Australian 
Securities and Investments Commission’ (PhD Thesis, University of Technology, Sydney, 2005) 
<https://opus.lib.uts.edu.au/bitstream/10453/37340/1/01Front.pdf>  
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There has been little sustained comparative analysis beyond tabulating similar enabling 

formula.77 Instead, the focus has been on individual agency application, specifically that of 

ASIC. It is another open question whether this focus reflected the opposition (and strength of 

political connections) of the banking and financial services sector to what it saw as ASIC’s 

aggression. It is incontrovertible, however, that in law and broader socio-legal journals there 

has been little consideration of how the EU could (or should) facilitate agenda-change. 

Likewise, the debate has been somewhat parochial. Apart from the work of Parker, Kingsford 

Smith, Nehme and Braithwaite, no major study has appeared in international journals. Parker 

alone accounts for the strong showing in the Modern Law Review (Figure 1.4). Her 

contributions are also distinguished by a commitment to the theoretical refinements of 

responsive regulation. A conference staged to commemorate the twentieth anniversary of the 

publication of the defining text in Vancouver provided a platform for Kingsford Smith, who 

doubted its applicability to the financial sector.78 Nehme concedes that, after years of study, 

not enough is known about whether it is effective.79  

Notwithstanding Braithwaite’s belief that the EU was the critical instrument for change, 

it does not even feature in a recent review of the theory,80 nor in Parker’s twentieth anniversary 

valorisation of the potential impact of responsive regulation as an agent of change (in a journal 

itself co-founded by Braithwaite).81 For Parker, ‘the meaning of responsive regulation is 

ultimately only worked out through its deployment in scholarly and regulatory practice’.82 The 

task for social scientists is to confirm, modify or falsify theory, not simply provide a numerical 

 
77 See Nehme, ‘Enforceable Undertakings’ Practices’ (n 76).  
78 Dimity Kingsford Smith, ‘A Harder Nut to Crack? Responsive Regulation in the Financial Services Sector’ 
(2012) 44(3) University of British Columbia Law Review 695; Braithwaite, ‘The Essence of Responsive 
Regulation’ (n 35). 
79 Nehme, ‘Enforceable Undertakings’ Practices’ (n 76). 
80 Van der Heijden (n 36) 15 (noting ‘responsive regulation is not only about effective or efficient regulatory 
governance and practice (i.e. “more bang for one’s buck”), but also about increased accountability, transparency, 
equity, and so on, in the regulatory process. Such competing values make it difficult to come to a final verdict as 
to whether responsive regulation outperforms other approaches to regulation. After all, such a verdict would be 
unjustly reductionist and over-simplified’). The refusal to countenance how to prioritise competing values, thereby 
makes the theory immune to challenge. This will not do. The identified problems (and potential solutions) have 
not been provided. Policy evaluation already offers ways to address and rank these complexities: see John Mayne, 
‘Contribution Analysis: Addressing Cause and Effect’ in Kim Forss, Mita Marra and Robert Schartz (eds), 
Evaluating the Complex (Transaction Publishers 2011) 53.  
81 Christine Parker, ‘Twenty Years of Responsive Regulation: An Appreciation and an Appraisal’ (2013) 7(1) 
Regulation and Governance 2, 3 (‘The genius and attractiveness of Responsive Regulation is indeed that it is 
grounded equally in a pragmatic understanding of how regulatory discretion is and can be deployed in the 
everyday practices of real regulators … At the same time, it also shows a principled sensitivity to the requirements 
of social democracy and justice in holding both markets and states accountable, and a savvy political 
understanding of how to make the idea of ‘regulation’ politically palatable in a neoliberal age’).  
82 Ibid 4.  
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audit, or recite theoretical claims without testing them.83 Parker continues that the ‘biggest 

danger of partial implementation is the risk of depoliticising responsive regulation by focusing 

on the policy tool of the enforcement pyramid without reference to its ideological roots in civic 

republicanism’.84 I could not agree more. The risk warned against has happened, another major 

gap. Australian researchers were not engaged in an ongoing dialogue on how the EU could 

achieve outcomes. Instead, they updated inconclusive numerical findings, with the contribution 

to knowledge limited to a plea for further research (and, by implication, funding). This is deeply 

regrettable. A theory such as responsive regulation must be evaluated in its totality, not cherry-

picked for instrumental reasons, whether in terms of application or subsequent evaluation. 

While it is true that Parker’s work is regularly cited, its implications remain under-explored. 

Within the Australian context, it is particularly surprising that the ACCC enforcement 

agenda has not been subject to ongoing evaluation (see Figure 1.5). Moreover, in the aftermath 

of the Royal Commission other regulatory agencies in Australia privileged negotiation over 

prosecution to a judicial determination without prompting negative academic reaction. There 

has been, to date, no commentary on the usage of an EU by APRA in relation to misconduct at 

Westpac,85 for example, nor discussion of the use of settlements by AUSTRAC in relation to 

money-laundering compliance failures at the same institution.86 This stands in sharp contrast 

to ASIC’s failure in securing court approval for its responsible lending EU with Westpac,87 and 

subsequent failure at civil penalty hearing and appeal,88 all of which were to do significant 

reputational damage to the agency.89  
  

 
83 See Karl Popper, The Open Society and Its Enemies. Vol 2: Hegel & Marx (4th edition, Routledge, 1984) 269–
70.  
84 Parker (n 81) 5. 
85 Although Westpac was to appoint an additional 200 financial crime specialists to address risk governance issues, 
there is no ongoing external supervision, a factor mandated in all EUs negotiated by ASIC. For the Bank Bill 
Swap Rate settlements, see APRA, ‘Westpac Agrees to Enforceable Undertaking to Address Risk Governance 
Weaknesses’ (Media Release, 3 December 2020).  
86 ‘AUSTRAC and Westpac Agree to Proposed $1.3 billion Penalty’ (Media Release, 24 September 2020); 
Westpac Group, ‘Westpac and AUSTRAC Reach Agreement on AML/CTF Civil Proceedings Subject to Federal 
Court Approval’ (ASX Media Release, 24 September 2020). 
87 Australian Securities and Investments Commission v Westpac Banking Corporation [2018] FCA 1733, 11 
88 Australian Securities and Investments Commission v Westpac Banking Corporation [2019] FCA 1244; 
Australian Securities and Investments Commission v Westpac [2020] FCAFC 111.  
89 Josh Frydenberg, ‘The Role of Australia’s Financial System in Supporting the COVID-19 Recovery’ (Speech, 
Australian Financial Review Banking and Wealth Summit, Sydney, 18 November 2020). 
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Figure 1.5: Australian Academic Focus of Enforceable Undertaking Application 

 
These are also significant global issues of regulatory design (reflected in the case study in 

Chapter 4) that remain uncovered in the domestic literature. Rectifying this is an imperative, 

not least because the manipulation of the Bank Bill Swap Rate was the sole example globally 

in which a regulator used most of the tools at its disposal, albeit somewhat reluctantly and with, 

as will be shown in Chapter 4, variable results. If the academic literature shows defined gaps, 

what of the grey literature? In commissioned work for ASIC, Kingsford Smith and colleagues 

(including Nehme) highlighted the potential of the EU. Here too the research lacks a normative 

dimension.90 Their critique is purely instrumental. It provided evidence through 32 interviews 

and two case studies that appeared to support the contention that EUs served a deterrence 

function, at least in the perception of market participants.91 The authors concede, however, 

confidence in efficacy must await further investigation.92 Inexplicably, the UNSW report 

limited its analysis to an eight-year period when the EU was already in decline, thereby skewing 

the analysis (see Figure 1.3). Given its conclusion that the EU was a feared mechanism and 

that individual EUs appeared to be examined by peer groups to enhance their own compliance 

programs, the report was not surprisingly welcomed by ASIC.93 ASIC promised a further 

 
90 Marina Nehme et al, The General Deterrence Effects of Enforceable Undertakings on Financial Services and 
Credit Providers (Centre for Law, Markets and Regulation, UNSW Law, 2018). 
91 Ibid 16 (for a concise summary of interviewee responses).  
92 See also Nehme, ‘Enforceable Undertakings’ Practices’ (n 76) 311 (noting the need for further research to 
adduce whether mechanism is effective).  
93 ASIC, ‘Report on Enforceable Undertakings Released’ (Media Release, 25 October 2018). No mention was 
made by either ASIC or the commissioned academics of the danger that in studies of performance ‘many 
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scoping study but this has not eventuated. This was both a long-term strategic and a short-term 

tactical mistake. It meant ASIC did not have a solid evidential basis on which to justify its 

approach.  

The decision by ASIC not to defend the EU before the Royal Commission reflected the 

febrile political environment. Continued revelations of misconduct, and adroit political 

exploitation of them, undermined public confidence in whether the financial sector was either 

prudently managed or overseen. Despite truncated terms of reference, and a restricted operating 

span, the Royal Commission was to have devastating consequences, most notably for ASIC 

itself. In the search for responsibility, it emerged as the weakest link in regulatory oversight, a 

proposition founded on the previous Senate Inquiry,94 which was itself called on by a maladroit 

ASIC response to Senate questioning over the revelation of malpractice within Commonwealth 

Bank of Australia’s financial planning operation, and ASIC’s treatment of a whistle-blower.95 

The Senate was, moreover, concerned at the weakness of the terms agreed within individual 

EUs more generally.96 Whether this weakness may be attributed to structural and ideational 

factors outside ASIC’s control or timidity was neither addressed not tested. It was all too neat; 

too easy. But what if it was wrong? What is clear is the indeterminate nature of academic 

research made ASIC an easy target. Not surprisingly, Hayne pounced on this in his final report, 

while bluntly, if erroneously, suggesting ASIC was an outlier in numerical terms (see 

Figure 1.3). The Royal Commission noted the importance of negotiation and persuasion as 

universal regulatory tools. Hayne needed  

no persuasion that litigation is expensive … but I do not accept that the appropriate 

response to the problem of allocating scarce resources is for a regulator to avoid 

compulsory enforcement action and instead attempt to settle all delinquencies by 

agreement.97  

 
evaluations seemed either silent on causality or perhaps, worse, made causal claims based solely on the view of 
interviewees’; see Mayne, Contribution Analysis (n 80) 271. 
94 Senate Economic References Committee, Parliament of Australia, The Performance of the Australian Securities 
and Investments Commission (Final Report, 24 June 2014) xviii (depicting ‘ASIC as a timid, hesitant regulator, 
too ready and willing to accept uncritically the assurances [in this case] of a large institution [Commonwealth 
Financial Planning Limited) that there were no grounds for ASIC’s concerns or intervention. ASIC concedes that 
its trust in this institution was misplaced’). 
95 Gail Pearson, ‘Failure in Corporate Governance: Financial Planning and Greed’ in Christine Mallin (ed), 
Handbook on Corporate Governance in Financial Institutions (Edward Elgar, 2016) 185.  
96 Senate Economic References Committee (n 94), xxi–xxii.  
97 Royal Commission, Interim Report (n 14) 286–7; see also Senate Economic References Committee (n 94) 
17.19–17.31. 
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This is a tangible example of the uneasy relationship between judicial and regulatory authority. 

It echoes similar disputes in the United States over the use of DPAs.98 There, the appellate 

courts have long (if reluctantly) given regulatory authorities discretion over whether, and in 

what fashion, they choose to exercise mandate. In Australia, absent filing of proceedings, there 

is no court impediment to negotiated settlements. It is this socially constructed reality that 

Hayne explicitly rejected. Hayne argued ‘enforcement generates the moral suasion that 

underpins regulatory authority’.99 He did not provide evidence beyond assertion this is the case. 

Without deploying both coercion and negotiation, he maintained, a regulator will ‘rarely be 

effective,’ citing academic literature. This is a single reference to Neil Gunningham’s warning 

against a 

pure advise and persuade approach or compliance oriented strategy of enforcement, which can 

easily degenerate into intolerable laxity and fail to deter those who have no interest in complying 

voluntarily. More broadly, there is considerable evidence that cooperative approaches may actually 

discourage improved regulatory performance amongst better actors if agencies permit lawbreakers 

to go unpunished.100  

For Hayne, the primary thing to consider was the effect or consequences of negotiated 

solutions on outcomes. He surmised the balance of power was  

always within the control of the regulated entity. The consequence is that breaches of the 

law, or likely breaches of the law, may be treated as involving calculated risks, taken in 

pursuit of some desired end (usually profit), with consequences that are seen as being 

manageable. Breach and the consequences of breach come to be treated as just a cost of 

doing business’101  

Hayne suggested, therefore, that the timidity of the regulator was the principal cause of 

regulatory failure. He discounted the innovative potential (if not necessarily actualised) value 

of the EU in enabling a normative dimension to regulatory enforcement. Instead, he saw 

profound danger in ‘one agency interpreting and applying what it sees as “its own” 

 
98 Jed Rakoff, ‘The Problematic American Experience with Deferred Prosecution Agreements’ (2019) 13(1) Law 
and Financial Markets Review 1. For measured academic accounts, see Brandon Garratt, Too Big to Fail: : How 
Prosecutors Compromise With Corporations (Harvard University Press, 2014); John Coffee, Corporate Crime 
and Punishment (Berrett-Koehler Publishers, 2020). See also Jesse Eisinger, The Chickenshit Club: Why the 
Justice Department Fails to Prosecute Executives (Simon & Schuster, 2017). 
99 Royal Commission, Interim Report (n 14) 287. This interpretation is diametrically opposed to that advanced in 
responsive regulation theory; see Ayres and Braithwaite (n 2) 19,  
100 Royal Commission, Interim Report (n 14) 287–8, citing Neil Gunningham, ‘Compliance, Deterrence and 
Beyond’ in LeRoy Paddock (ed), Compliance and Enforcement of Environmental Law (Edward Elgar, 2017) 66. 
It is important to note that Gunningham has been a long-term supporter of the enforcement pyramid and the 
foundational assumptions of responsive regulation.  
101 Royal Commission, Interim Report (n 14) 288. 
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legislation’.102 Hayne went on to suggest that if ASIC saw deficiencies in the law it should go 

to court.  
There is no more powerful way of making the point that the law is not working than 

litigating its application. This would of course be a drain on ASIC’s resources in the first 

instance. But if ASIC’s legal advice is correct the resulting, binding, judicial determination 

would be a powerful persuasive tool when seeking to obtain a workable legislative 

alternative.103  

Notwithstanding the Royal Commission’s pleas to bring the courts back in, the complexity of 

modern society necessitates the regulatory state, and the discretion provided to specialist 

agencies in determining how to achieve regulatory outcomes. What must occur, however, is an 

accurate tabulation of the application of regulatory authority, a point foregrounded by the 

intellectual architect of the regulatory state.104 Neither Hayne, nor successors, have, however, 

paid sufficient attention to the empirical dimension. As social scientists we must ask, do the 

facts fit the theory? If not, we risk repetition of past failure precisely because of inattention to 

the ‘circumstances existing already, given and transmitted from the past’.105 Empirical analysis 

is an essential starting point, albeit with findings open to interpretation.106 It must, however, be 

buttressed with qualitative analysis, the rationale for which is teased out in Chapter 2. What 

the literature review has highlighted is the significant risk of occlusion of the dynamics at play 

if we confuse outputs with outcomes. If change is to be countenanced, the challenges of past 

failure (if it was thus) must be confronted. It is all very well for the Royal Commission to argue, 

with some cause, that regulatory authority is weakened by timidity, or lack of tenacity. This 

aligns with Braithwaite’s own criticism of how the EU has been deployed in the Australian 

context.107 It is harder, however, to acknowledge the source of this enfeeblement. What is also 

clear, however, is that the academy has not been helped in this endeavour.  

V  CONCLUSION 

Scholars have routinely trotted out the theoretical benefits of responsive regulation without 

providing evidence of whether it works and, if not, why not. If we are to improve corporate 

 
102 Ibid 289.  
103 Royal Commission, Final Report (n 4) 289. 
104 Landis (n 62) 90. 
105 Karl Marx, The Eighteenth Brumaire of Louis Bonaparte (Mondial, 2005) 4. 
106 Legg and Speirs (n 68) 251 (‘An argument may be made that ASIC has spoken softly so frequently and, 
coextensively, failed to escalate up the pyramid, that the pyramid no longer works in the banking, superannuation 
and financial services sectors’).  
107 Braithwaite, ‘Responsive Excellence’ (n 1) 31.  
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behaviour, it is essential to understand it and to account for the failure of regulatory intervention 

to shift the dial. In part this can be traced to a lack of knowledge of how the corporation 

thinks.108 The aim of this thesis is to rectify this through transdisciplinary investigation and 

analysis. In this it respectfully acknowledges the standing and intellectual contribution of 

Braithwaite and his co-authors, most notably Ian Ayres and Philip Pettit. Critique by examining 

outcomes rather than outputs does not mean undue criticism of the authors of a paradigm with 

unquestionable promise. It means respectful engagement to advance knowledge.  

The foregoing has revealed specific unexplained gaps in the literature. Notwithstanding 

the fact that ASIC used the EU more sparingly than comparator agencies, most notably the 

ACCC, it has been subject to the most sustained critique. This critique, in turn, has been 

procedural. It focuses on what has been done by ASIC rather than exploring its effectiveness. 

Positivist accounting of outputs do not tell us about outcomes. Domestic scholarship has largely 

ignored both the normative dimension of responsive regulation and the centrality of the EU as 

a mechanism of transformational change. There is little evidence beyond assertion that the 

institutionalisation of the EU has been more effective than coercion. Hayne’s criticism is well 

made. However, there is little evidence beyond assertion to back his own position. Parker is 

undoubtedly correct in highlighting the savviness of Ayres and Braithwaite as policy 

entrepreneurs. There are obvious theoretical advantages associated with negotiation over 

conflict, a reduction in contestation and active involvement by stakeholders in the regulatory 

regime within which they operate. At the same time, care must be taken to not confuse the 

active (if partial) use of a theory with evidence that it works.  

What is particularly striking is the lack of granular analysis of how the ecosystem 

operates, on a structural or an ideational basis. As such, we cannot judge the impact of how 

coalitions emerge, solidify or weaken to shift the course of policy change. This applies 

irrespective of whether it is in the problem identification, calibration of existing mechanisms 

or capacity to push through more radical change through legislative reform. There are, 

therefore, considerable gaps in our understanding of the dynamics of enforcement and its 

capacity to facilitate change in the provision of financial products and services. This can only 

be addressed through extensive qualitative analysis. We now turn to how this can be achieved. 

 
108 Linda Trevino, ‘The Social Effects of Punishment in Organizations: A Justice Approach’ (1992) 17(4) 
Academy of Management Review 647, 655 (‘How [corporations] make sense of punishment depends ... [on] 
causality, intentionality and coercion, consequence severity, social roles and status, past performance, individual 
characteristics, and perceived similarity [of the punishment to ascribed values]’) 
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CHAPTER 2 

CASE STUDY RESEARCH AND PRACTICE  

I  MAPPING REGULATORY TERRAINS  

Case study research is a staple of social science. Small n qualitative studies provide granular 

detail of specific events. Disputation on relevance centres on whether the findings are 

generalisable. The questions reach deep into the core of what constitutes knowledge and 

whether the inherent complexity of the social world can be reduced to deterministic 

foundations. Within qualitative research itself, positions pivot on whether a positivist, 

interpretative, or critical theoretical perspective is privileged. Each approach has its own logic 

and evidentiary standard. As will become clear, it is essential to recognise that in constructing 

an argument, unspoken assumptions can have the effect of determining what we see and how 

we see it. Failure to do so is a trap for the unwary.  

Beyond a statement of the obvious, a theory is predicated on ‘concepts and their 

relationships that shows how and/or why a phenomenon occurs’.1 There are, however, multiple 

ways in which any given phenomenon may be interesting. These include to whom; within 

which parameters; by what measure(s); and chosen for what reason(s).2 What constitutes the 

rational for some can be an ideational conceit to others. Moreover, we can equally just as easily 

be habituated into inattention as goaded into action.3 Critically, as discussed in Chapter 1 in 

relation to the policy literature, what constitutes a legitimate position in problem identification 

can be dependent on who is, or is not, heard. Intersectionality, for example, is more than a 

fringe theory. It is a precise tool to determine how a problem is defined into (or out of) 

existence.4 Likewise, shifting parameters of what constitutes the public interest impact on how 

 
1 Kevin Corley and Dennis Gioia, ‘Building Theory About Theory Building: What Constitutes a Theoretical 
Contribution’ (2011) 36(1) Academy of Management Review 12 (calling for ‘a renewed and reframed emphasis 
on practice-oriented utility as a focus for future theorizing’ one informed by prescience – ‘the process of 
discerning or anticipating what we need to know and, equally important, of influencing the intellectual framing 
and dialogue about what we need to know’). 
2 Murray Davis, ‘That’s Interesting! Towards a Phenomenology of Sociology’ (1971) 1(2) Philosophy of Social 
Science 309 (noting that ‘the truth of a theory has very little to do with its impact, for a theory can continue to be 
found interesting even though its truth is disputed – even refuted!’); see also Laszlo Tihanyi, ‘From “That’s 
Interesting” to “That’s Important”’ (2020) 63(2) Academy of Management Journal 329, 329 (highlighting the 
need to identify ‘problems that are not merely interesting but are relevant to society and summarize possible 
reasons for not having it done sufficiently in our field’).  
3 See Carolyn Pedwell, Revolutionary Routines: The Habits of Social Transformation (McGill-Queen’s University 
Press, 2021).  
4 Kimberlé Williams Crenshaw, ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique 
of Anti-Discrimination Doctrine, Feminist Theory, and Antiracist Politics’ (1989) 1 University of Chicago Legal 
Forum 139. 
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any specific regulatory policy is designed, implemented and evaluated, as can the 

determination of what future outcomes to privilege (and on what rational or ideational basis 

this decision is made). Even when the range is circumscribed, what Haines terms the three 

dimensions of risk – ‘actuarial’, ‘socio-cultural’ and ‘political’ – do not necessarily align.5 Each 

has its own cost-benefit calculation. Each has inclusionary and exclusionary criteria. The 

reasons for either may not necessarily be apparent. These complex ontological and 

epistemological questions necessarily go beyond the immediate focus of this thesis. The task 

here is a more modest one. What role does regulation play in ordering financial markets, in a 

specific time and in a specific place? It is, nevertheless, essential to be aware of these 

foundational debates. One must be explicit about the preferential position advanced to 

incorporate or disregard them. Similarly, the investigation addresses normative questions of 

political economy. This is not to say the thesis advances a political agenda. Rather, it examines 

the impact of politics on the rational parameters (and the attendant rationale) of regulatory 

enforcement. The thesis asks: Are financial products and services provided efficiently, fairly 

and honestly? And secondly, is there evidence ASIC’s enforcement strategy impacts on 

practice? 

By examining the framing of purpose by one regulator, ASIC, operating within specific 

legislative boundaries – and evaluating its calculated deployment of resources to preserve 

institutional reputational standing, or to minimise any loss – the thesis highlights the 

importance of under-explored intersectional boundaries.6 Intersectionality’s origins link to the 

marginalisation of ethnic minorities, where issues such as class or gender can play 

compounding roles. The concept has applicability to financial products and services, their 

design, marketing and sale. We have already seen in Chapter 1 an example in the sale of 

insurance products. We return to how the regulatory system views consumers and the most 

vulnerable in society in Chapters 5 and 6. It also applies in wholesale markets, where 

disproportionate power can corrupt markets (as examined in Chapter 4). The overarching point 

is germane and bears repeating: the narrower the range of stakeholders consulted, the narrower 

the field of concern and the narrower any policy reform.  

The thesis extends beyond problem identification. It evaluates the limitations of existing 

policy settings, as set out in Chapter 1, which also assesses the potential of (and obstacles to) 

 
5 Fiona Haines, The Paradox of Regulation: What Regulation Can Achieve and What it Cannot (Edward Elgar, 
2011) 224. 
6 Kimberlé Williams Crenshaw ‘Mapping the Margins: Intersectionality, Identity Politics, and Violence Against 
Women of Color’ (1991) 43(3) Stanford Law Review 1241.  
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political reframing. As such, the thesis conducts a problem-driven research investigation into 

how an ostensibly independent regulator did, can, or should balance the rights, duties and 

obligations of individual actors to influence the ecosystem that legitimates, while delimiting, 

its freedom of manoeuvre.7 I argue the enforcement strategies deployed by ASIC cannot be 

considered in a vacuum. It is necessary to contextualise the problem of enforcement and the 

enforcement problem for society.8 This is achieved by means of an integrated ‘extended case’ 

analysis.9 As Michael Burawoy enunciates it, the extended case is a multi-layered exercise in 

reflexivity: 
Premised upon our own participation in the world we study, reflexive science deploys multiple 

dialogues to reach explanations of empirical phenomena. Reflexive science starts from dialogue, 

virtual or real, between observer and participants, embeds such dialogue within a second dialogue 

between local processes and extra-local forces that in turn can only be comprehended through a 

third, expanding dialogue of theory with itself. Objectivity is not measured by procedures that 

assure an accurate mapping of the world but by the growth of knowledge; that is the imaginative 

and parsimonious reconstruction of theory to accommodate anomalies.10 

The analytical framing differs from positivist conceptions in several important respects.11 By 

its very nature the human world is constructed; hence the confusion it generates, a point made 

 
7 See Malcolm Sparrow, The Regulatory Craft: Controlling Risks, Solving Problems and Managing Compliance 
(Brookings Institution Press, 2000) 3. For Sparrow, the central purpose of regulation is the abatement or control 
of risks to society. To ‘pick important problems and fix’ them requires a more expansive definition of the problem 
than reputational risk management (of either the agency or those regulated, individually or in concert).  
8 This multifaceted approach has a distinguished history in legal scholarship. See eg Adolf Berle and Gardiner 
Means, The Modern Corporation and Private Society (Macmillan, 1932); Christopher Mason (ed), The 
Corporation and Modern Society (Harvard University Press, 1959); Christopher Stone, Where the Law Ends 
(Harper & Row, 1975); David Millon, ‘New Directions in Corporate Law: Communitarians, Contractarians, and 
the Crisis in Corporate Law’ (1993) 50(4) Washington & Lee Law Review 1373. Contrast with Henry Hansmann 
and Reiner Kraakman, ‘The End of History for Corporate Law’ (2001) 89(2) Georgetown Law Journal 439, 439 
(‘There is no longer any serious competitor to the view that corporate law should principally strive to increase 
long-term shareholder value’). For an interesting critique of the ‘end of history’ thesis from its progenitor, see 
Francis Fukuyama, Liberalism and its Discontents (Profile Books, 2022) xi (noting the problems are not with 
liberalism per se but ‘the way on which certain sound liberal ideas have been interpreted and pushed to extremes. 
The answer to these discontents is not to abandon liberalism as such, but to moderate it’). This leaves unanswered 
the question of what to moderate and by how much. For Fukuyama the issue is ‘not the size of government but its 
capability to address social need’: at 147. This framing could be taken directly from the primary architect of the 
regulatory state, see James Landis, The Administrative Process (Yale University Press, 1938) 1. Arguably, 
however, the problem is more profound. This is not the first-time ‘discontents’ has appeared in investigations of 
the human condition; see Joseph Stiglitz, Globalization and is Discontents (Norton, 2002), noting the power of 
the financial system to set the rules that led to the East Asian Crisis (and limited the response to both it, and the 
Russian Financial Crisis, often in conjunction with the International Monetary Fund and US Department of 
Treasury. For original formulation, see Sigmund Freud, ‘Civilization and its Discontents’ in The Standard Edition 
of the Complete Psychological Works of Sigmund Freud, Volume XXI (1927–1931): The Future of an Illusion, 
Civilization and its Discontents, and Other Works (Hogarth Press, 1953) 57–146, 86 (positing the human 
condition is restrained by the very pressures put on us to conform by civilization).  
9 Michael Burawoy, ‘The Extended Case Method’ (1998) 16(1) Sociological Theory 4.  
10 Ibid 5.  
11 See Kathleen Eisenhardt, ‘Building Theories from Case Study Research’ (1989) 14(4) Academy of Management 
Review 532, 546 (noting positivism requires the ‘development of testable hypotheses and theory, which are 
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with admirable (and unanswerable) clarity by Freud.12 The social world is, moreover, governed 

through an admixture of rules, principles and social norms. Relatedly, therefore, the approach 

taken here is consistent with constructivist or interpretative accounts of knowledge production, 

and their more critical counterparts. Metaphysics may be downplayed but it cannot be ignored, 

which Freud, to his intellectual credit, recognised.13 It also aligns with the pragmatist school 

of philosophy (explicated in Chapter 8), which suggests there are no unified or uncontested 

social laws governing human purpose, only an aspiration to achieve a good or virtuous life.14 

This is not a guarantee. It does, however, have the advantage of eschewing certainty in 

exchange for hope. This hope does not derive from divine intervention. It is a will to transcend 

the cynicism of Nietzsche, the despair of Freud, the realism of Stiglitz and the handwringing 

of Fukuyama. While the neo-liberal agenda is one pioneered by the US Department of Treasury 

in conjunction with Wall Street, its ideational framing holds extensive sway in the International 

Monetary Fund. As a result, the ideational construction of rationale is a global phenomenon 

that plays out in domestic circumstances. Australia, the core jurisdiction in which enforcement 

strategy is evaluated in this thesis, is not immune to these pressures. One potential way forward, 

canvassed in Chapter 8, is through pragmatism, not as opportunism but as a discrete 

 
generalizable across settings’); Robert Yin, Case Study Research (Sage, 2014) 17 (acknowledging the approach 
is ‘oriented toward a realist [as in positivist] perspective, which assumes the existence of a single reality that is 
independent of the observer’). For discussion highlighting subtle but important differences between Eisenhardt 
and Yin, see Rebecca Piekkari and Catherine Welsh, ‘The Case Study in Management Research: Beyond the 
Positivist Legacy of Eisenhardt and Yin?’ in Catherine Cassell, Ann Cunliffe and Gina Grandy (eds), The Sage 
Handbook of Qualitative Business and Management Research Methods: History and Traditions (Sage 
Publications, 2018) 345, 346 (describing both paradigmatic framings as ‘qualitative positivism [which] adopts 
qualitative methods and methodologies, but accompanies them with positivistic assumptions about the nature of 
social reality (ontology) and the production of knowledge about this reality (epistemology)’). For an early critique, 
positing that the Eisenhardt approach risks stripping away essential context, see W Gibb Dyer and Alan Wilkins, 
‘Better Stories, Not Better Constructs, to Generate Better Theory: A Rejoinder to Eisenhardt’ (1991) 16(3) The 
Academy of Management Review 613.  
12 Freud (n 8) 86 (‘We do not admit it at all; we cannot see why the regulations made by ourselves should not, on 
the contrary, be a protection and a benefit for every one of us. And yet, when we consider how unsuccessful we 
have been in precisely this field of prevention of suffering, a suspicion dawns on us that here, too, a piece of 
unconquerable nature may lie behind—this time a piece of our own psychical constitution … When we start 
considering this possibility, we come upon a contention which is so astonishing that we must dwell upon it. This 
contention holds that what we call our civilization is largely responsible for our misery … I call this contention 
astonishing because, in whatever way we may define the concept of civilization, it is a certain fact that all the 
things with which we seek to protect ourselves against the threats that emanate from the sources of suffering are 
part of that very civilization’). 
13 Ibid. 
14 See Abraham Maslow, ‘A Theory of Human Motivation’ (1943) 50(4) Psychological Review 370 (positing a 
‘hierarchy of needs’ that drives human behaviour culminating in ‘self-actualization’ or the realization of full 
potential in alignment with virtue and social needs). This humanist approach, which values human being as 
individuals and as part of a collective, is at the core of pragmaticism; see William James, ‘Humanism and Truth’ 
in William James, The Meaning of Truth (Longmans, Green, 1932) 51–101. Here it is important to point out that 
James made his name as a psychologist before turning to philosophy. For a bleaker account suggesting only the 
will to power underpins human purpose, see Fredrich Nietzsche, Beyond Good and Evil (Penguin Books, 2003). 
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philosophical approach governed by the interaction of logic, ethics and political programming. 

The aim, therefore, is to identify past limitations in – and on – regulatory strategy to ascertain 

how these can be minimised, with definable benefits to the regulator, the regulated and broader 

society. This requires engaging with, and challenging, underlying assumptions through 

evaluation of repeated practice, including that of the academy itself.15 The thesis illuminates 

how the social world of financial regulation has been constructed; itself the outcome of the 

interplay between rules, principles and social norms within a particular habitus.16 Moving 

between the ‘micro’ (the examination of enforcement strategies) and ‘macro’ considerations 

(the structural and ideational factors that create and delimit the production and application of 

knowledge) allows the thesis to make four original contributions. It presents:  
(a) a detailed and nuanced case study of regulatory policy in action (what happened);  

(b) within a framing that evaluates how the political generates and interprets ‘effectiveness’ and 

‘progress’ (why it happened and resulting effect on practice); thereby 

(c) contributing to epistemological debate on the application and limits of regulatory theory; 

and 

(d) facilitating a (potential) change in practice that ensures effectiveness (as defined by 

articulation, or changed articulation, of purpose) and, if proven necessary calibration, or 

falsification of theory.  

In the organisational theory literature, this iterative process is known as ‘casing’ (defining and 

differentiating between what something is a case of and what happens because of this 

framing).17 As will be demonstrated in the empirical analysis of the enforcement strategy 

operated by ASIC in Chapter 3, systemic recursive attributes cannot be illuminated by 

 
15 Michel Foucault, Security, Territory, Population: Lectures at the College de France (Palgrave, 2000) 57 
(‘Disciplinary normalization consists first of all in positing a model, an optimal model that is constructed in terms 
of a certain result, and the operation of disciplinary normalization consists in trying to get people, movements and 
actions, to conform to this model, the normal being precisely that which can conform to this norm, and the 
abnormal which is incapable of conforming to the norm’). See more, generally, Thomas Kuhn, The Structure of 
Scientific Revolutions (2nd ed, University of Chicago Press, 1969), noting the dynamics of normal science; contrast 
with Karl Popper, The Open Society and its Enemies. Vol 2: Hegel to Marx (4th edition, Routledge, 1984) 279 
(noting the need to confirm, modify or preferably falsify theory). 
16 For discussion of action, interaction and subsequent transaction in the formation and maintenance of habitation, 
see John Dewey, Human Nature and Its Conduct: An Introduction to Social Psychology (Henry Holt, 1922) 2 
(‘Indifference to regulation has grown in the gap which separates the ruled from the rulers’). For the concept of 
habitus, see Pierre Bourdieu, The Logic of Practice (Polity Press, 1992) 52–65. 
17 Charles Ragin, ‘Casing and the Process of Social Inquiry’ in Howard Becker and Charles Ragin (eds), What is 
a Case? Exploring the Foundations of Social Inquiry (Cambridge University Press, 1992) 217; see also Henry 
Eckstein, ‘Case Study and Theory in Political Science’ in Roger Gomm, Martyn Hammersley and Peter Foster 
(eds), Case Study Method: Key Issues, Key Texts (Sage Publications, 2000) 119, 126 (noting that theory is ‘better 
conceived as a set of goals than as statements having a specified form’, but must satisfy minimal conditions: ‘A 
presumed regularity in observations that is susceptible to reliability and validity tests, permits the deduction of 
some unknowns, and is parsimonious enough to prevent the deduction to so many that virtually any occurrence 
can be held to bear it out’).  
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quantitative methods alone.18 A positivist account of events within any given social domain, 

regulatory or otherwise, fails to address adequately what Burawoy terms the dynamic 

interaction between ‘multiple processes, interests and identities, with the aim being not 

refutation [of any given theory] but deepening understanding [of it]’.19 Thus, the thick 

description contained within the ‘micro-case’ of use of EUs in particular sectors, for example, 

extends out to overarching enforcement strategy and on to the role of the regulatory state itself. 

It does so by evaluating the context and power effects on the physical and social geography in 

which the regulator operates, as both observer and participant.20 Seen in this context, regulatory 

capture is as much, if not more, an ideational concept as a material one. This applies at an 

organisational and at a personal level. It opens a window on the shared worldview of a 

regulatory organisation’s senior leadership, insofar as they experience and react to disputes 

over what constitutes the relative merits of privileging particular values.21  

There are three further advantages to such an approach. Firstly, as noted above, it 

provides a granular account of how regulatory strategy is designed, implemented and evaluated 

(within and between epistemic communities of practice, which may, or may not, align with 

those of the polity as a whole, but whose asymmetrical power can – and does – effect or distort 

outcomes).22 Secondly, engaging with ideational assumptions highlights distinctions created 

within and across forms of reasoning.23 This ensures all relevant factors are taken into 

consideration. Thirdly, it provides a secure normative foundation for regulatory strategy, based 

 
18 Charlotte Cloutier and Ann Langley, ‘What Makes a Process Theoretical Contribution’ (2020) 1(1) 
Organization Theory 1, 12–13.  
19 Burawoy (n 9) 6 (emphasis added). 
20 Christopher Hood, Henry Rothstein and Robert Baldwin, The Government of Risk: Understanding Risk 
Regulation Regimes (Oxford University Press, 2001) 21; for ‘thick description’, see Clifford Geertz, The 
Interpretation of Culture (Basic Books, 1973) 24 (arguing that as long as criteria are explicit, ‘there is no reason 
why the conceptual structure of a cultural interpretation should be any less formulable, and thus less susceptible 
to explicit canons of appraisal, that that of, say, a biological observation or a physical experiment’).  
21 Robert Gephardt, ‘Qualitative Research and the Academy of Management Journal: What is Qualitative 
Research and Why is it Important’ (2004) 47(4) Academy of Management Journal 454, 455 (‘Qualitative research 
starts from and returns to words, talk, and texts as meaningful representations of concepts’). For application to 
financial regulation, see Sharon Gilad, ‘Beyond Endogeneity: How Firms and Regulators Co-Construct the 
Meaning of Regulation’ (2014) 36(2) Law and Policy 134; see also Jodi Short, ‘The Politics of Regulatory 
Enforcement and Compliance: Theorizing and Operationalizing Political Influences’ (2021) 15(3) Regulation and 
Governance 653. 
22 See George Stigler, ‘The Theory of Economic Regulation’ (1971) 2(1) Bell Journal of Economic Regulation 
and Management 3, 3 (‘As a rule regulation is acquired by the industry and is designed and operated primarily 
for its benefit’). 
23 See Catherine Welch et al, ‘Theorizing from Case Studies: Towards a Pluralist Future for International Business 
Research’ (2011) 42(5) Journal of International Business Studies 740, 755 (identifying a propensity for academic 
case studies to emphasize exploratory function over challenging and refining theory). 
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on explicit recognition of the power of rhetoric to steer debate and communicative strategies.24 

Articulating how regulation can facilitate human flourishing can form the basis of a renewed 

social contract.25 It integrates compliance, ethics, deterrence, accountability and risk within a 

framework tailored to specific circumstances. It accounts for the strengths and limitations of 

legislative mandate, imaginative deployment of agency within these constraints and the 

processes through the regulatory authority deliver on its objectives. The potential normative 

considerations, and implications, are explored in Chapter 8. Suffice it at this stage to note our 

assumptions inform the structures we create. They also condition our responses to the operation 

of processes – in short, how we make sense of any given situation.26  

Before moving to empirical analysis, and the case studies chosen to illuminate the 

identified gaps, it is necessary to examine the structural nature of the Australian economy and, 

critically for the purposes of this thesis, the philosophy of regulation that underpins the 

processes used by ASIC. This framework is informed by an emphasis on mandatory (and ever 

more complex) disclosure, the origins of which can be traced to the pragmatic experimentation 

in the New Deal in the United States, which paved the way for the creation of the modern 

regulatory state. By bringing core material and ideational determinants to the fore one can see 

more clearly how what we believe determines what we see or choose not to. It is the situational 

context missing in much previous scholarship on responsive regulation and the EU more 

specifically, which as we have seen in Chapter 1 conflates erroneously outputs with outcomes.  

II  ‘WHAT’S GOING ON’ IN A CASE 

To understand what is happening in any given situation requires taking a holistic perspective. 

Take this example from the world of popular music. On 15 May 1969, The Four Tops, a 

successful Motown band, arrived in Berkeley, California. On disembarking the tour bus, one 

 
24 Sharon Gilad, Moshe Maor and Pazit Ben-Nun Bloom, ‘Organization Reputation, the Content of Public 
Allegations, and Regulatory Communication’ (2015) 25(2) Journal of Public Administration Research and 
Theory 451, 451 (noting a propensity of blame shifting within the Israeli banking regulator and suggesting 
‘external audiences may be able to shape agency attention and response by carefully framing their claims in light 
of their understandings of agencies’ distinct reputational vulnerabilities’, which, in turn, determines ‘silence, 
problem denial, and problem admission’). For the classic account of reputation management as the result of the 
dynamic interactions between strategic shaping and stakeholder responses, see Daniel Carpenter, Reputation and 
Power: Organizational Image and Pharmaceutical Regulation at the FDA (Princeton University Press, 2010).  
25 For original formulation see Aristotle, The Nicomachean Ethics (Penguin, 2004); The Art of Rhetoric (Penguin, 
2004). For the classic account that places other-regarding imperatives as a pre-condition for economic flourishing, 
see Adam Smith, The Theory of Moral Sentiments (Dover Publications, 2006). 
26 Karl Weick, Sensemaking in Organizations (Sage Publications, 1995) 4; see also Karl Weick, Kathleen Sutcliffe 
and David Obstfeld, ‘Organizing and the Process of Sensemaking and Organizing’ (2005) 16(4) Organization 
Science 409, 409 (noting that ‘sensemaking is central because it is the primary site where meanings materialize 
that inform and constrain identity and action’).  



57 

of the singers, Renaldo Benson, was shocked at the aggressive policing of an anti-Vietnam War 

rally. He penned lyrics the band refused to record. It did not want to be associated with protest. 

Benson complained his quest was not to protest but to understand. In providing the song to 

Marvin Gaye, then a powerhouse at Motown Records, Benson was to change the history of pop 

music as a form of consciousness-raising (that is, an act of ideation). The resulting concept 

album, with ‘What’s Going On’ as its title track, has been named the most influential record in 

history.27 The praise is not simply a nostalgic echo. The recording is an essential soundtrack of 

our present. The quest for meaning in contemporary politics mirrors the anguish heard in 

Gaye’s depiction of a divided, confused and anxious United States of America. The global 

COVID-19 pandemic has created a new normal. It forces us to ask whether humankind can, as 

Rolling Stone put it, use ‘its power not for destruction, but to reimagine and rebuild a healthier, 

vibrant planet, one where all life has the opportunity to thrive and where ecosystems are kept 

in careful balance’.28 What’s going on, therefore, cannot be understood without reference to 

situational context, the precise meaning of which may be occluded by unacknowledged, but 

powerful, ideational forces that may, on reflection, have little or no creditable purchase beyond 

habituated assertion.29 We are predisposed to hold beliefs. We are not, however, constrained 

as to the nature of them if they can be defended, rationally or at the level of metaphysics.30 

Belief plays out ontologically (what we see, imagine or reimagine) through 

categorisations of the social world and its concomitant salient characteristics; 

epistemologically (the foundation of knowledge claims); and normatively (whether there are, 

or should be, grounds for recalibration). As Tsoukas and Chia put it, emphasising a poetic 

praxeology, ‘different vocabularies constitute differently carved up semantic spaces, within 

which particular notions are located and from which they derive their meanings. Socio-material 

practices are mutually constituted with the vocabularies that describe them.’31 And, it may be 

 
27 Rolling Stone, ‘The 500 Greatest Albums of All Time’ (22 September 2020) 
<https://www.rollingstone.com/music/music-lists/best-albums-of-all-time-1062063/>; see also John Ferguson, 
‘What’s Going On – Marvin Gaye’s Hit was in Tune with its Turbulent Times’, Financial Times (15 June 2020) 
<https://ig.ft.com/life-of-a-song/whats-going-on.html>. 
28 Editorial, ‘Covid-19 Calls on Humankind to Reimagine Our Relationship with Nature to Prevent the Next 
Pandemic. How Will We Respond?’ Rolling Stone (20 August 2020) 
<https://www.rollingstone.com/culture/culture-features/covid-19-calls-on-humankind-to-reimagine-our-
relationship-with-nature-to-prevent-the-next-pandemic-how-will-we-respond-1023333/>. 
29 See John Van Maanen, ‘The Fact of Fiction in Organizational Ethnography’ (1979) 24(4) Administrative 
Science Quarterly 539, 540 (highlighting the need to differentiate between facts and beliefs, both at the level of 
an informant, and that of the researcher).  
30 Haridimos Tsoukas and Robert Chia, ‘Introduction: Why Philosophy Matters to Organization Theory’ in 
Haridimos Tsoukas and Robert Chia (eds), Philosophy and Organization Theory (Emerald Group Publishing, 
2012) 1, 3.  
31 Ibid 13; see also Adam Tooze, Shutdown: How Covid Shook the World’s Economy (Allen Lane, 2021) 301. 
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added, the validity of the theories that explain them.32 If we are to reimagine the regulatory 

state, it is prudent to revisit foundational assumptions of the role of corporation within it.33 

Equally we must ascertain the resulting function of enforcement within regulatory practice. 

There is no better guide than its chief intellectual architect, James M. Landis. His account of 

the emergence of the regulatory state, and its subsequent decline, remains unsurpassed in its 

depth and acuity. If ever there were a regulatory leader who displayed excellence in 

Braithwaite’s terms (as outlined in Chapter 1), it was Landis, as theoretician, practitioner and 

self-reflective analyst.34  

Landis was a pivotal figure in the New Deal. As a member of Roosevelt’s ‘Brains Trust’, 

he wrote the legislation that governed the sale of securities and the regulation of capital 

markets, before serving as the chairman of the Securities and Exchange Commission (SEC). In 

1937, he returned to the academy, as Dean of Harvard Law School, where he wrote the 

definitive account of the administrative process, itself the foundational text for the regulatory 

state.35 For Landis, administrative procedures represent a pragmatic exercise in modernisation. 

They are designed to address ‘the inadequacy of a simply tripartite form of government to deal 

with modern problems’.36 While serving at the Securities and Exchange commission (SEC), 

Landis conceived delegated power to make and enforce rules and disposition of competing 

claims as ‘an instrument, or a social institution, if you will, for the advancement of the health 

of society as a whole’.37 Landis then teased out the practical value and normative grounds. His 

landmark book was a direct riposte to the assertion by a government-appointed commission 

that the administrative was a ‘headless “fourth branch” of the Government, a haphazard deposit 

 
32 Some sections of the academy emerged as cheerleaders for neo-liberalism, including within law itself; see 
Hansmann and Kraakman (n 8). In this, they caught a wave and shaped the social legitimacy of the experiment. 
In so doing, they enhanced own reputation among policy elites. It is not only regulators that can have 
entrepreneurial ambitions to normalise; see Foucault (n 15) 57. Of course, others took different positions in these 
foundational debates, most notably Landis (n 8).  
33 Patricia Thornton, ‘The Value of the Classics’ in Paul Adler (ed), The Oxford Handbook of Sociology and 
Organizational Studies (Oxford University Press, 2009) 20. In the same volume, Elisabeth Clemens argues there 
are no classics to refer to with regards the corporation; see ‘The Problem of the Corporation: Liberalism and the 
Large Organization’, 535. For discussion, see Justin O’Brien, The Search for the Virtuous Corporation: Wicked 
Problem or New Direction for Organization Theory? (Cambridge University Press, 2021) 9–12. 
34 See Donald Ritchie, James M. Landis: Dean of the Regulators (Harvard University Press, 1980); Thomas 
McCraw, Prophets of Regulation: Charles Francis Adams, Louis D. Brandeis, James M. Landis, Alfred E. Kahn 
(Harvard University Press, 1984) 153–209; Justin O’Brien, The Triumph, Tragedy and Lost Legacy of James M 
Landis (Hart Publishing, 2014).  
35 Landis (n 8) 1.  
36 Ibid.  
37 Jessica Wang, ‘Imagining the Administrative State: Legal Pragmatism, Securities Regulation and New Deal 
Liberalism’ (2005) 17(3) Journal of Policy History 257, 264 (citing a letter Landis had written to a Harvard 
colleague, Sidney Simpson, on 27 May 1936).  
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of irresponsible agencies and uncoordinated powers’.38 Where the commission emphasised the 

necessity to place regulatory agencies under executive control, Landis believed it essential for 

them to be insulated from the political sphere. This allowed for the development of expertise 

and, as he saw it, more effective, fairer government. He traced the origin and increasing reliance 

on administrative agencies to ‘the rise of industrialism and the rise of democracy’.39 

Technological advances associated with industrialisation generated profound social and 

economic questions. These prompted ‘recognition by the governing classes of our civilization 

of their growing dependence upon the promotion of the welfare of the governed. Concessions 

to rectify social maladjustments thus had to be made, however grudgingly.’40 The changing 

nature of society necessitated change. Not for Landis an originalist reading of constitutional 

doctrine. Once power over an industry or sector was ceded, for Landis it was 

intelligent realism for it to follow the industrial rather than the political analogue. It vests the 

necessary powers with the administrative authority it creates, not too greatly concerned with the 

extent to which such action does violence to the traditional tripartite theory of governmental 

organization. The dominant theme in the administrative structure is thus determined not primarily 

by political conceptualism but rather by concern for an industry whose economic health has become 

a responsibility of government.41  

The number and range of agencies exploded within the New Deal, most notably the regulation 

of securities markets, where ‘administrative grappling with this problem passed through the 

simple concern of police to considerations pertinent to the public wellbeing of an industry’.42 

This conception of regulation as a form of benevolence is pivotal to the framework introduced 

by Landis. Thus, in describing the SEC’s approach to its mandate  

it became evident that the mere proscription of abuses was insufficient to effect the realization of 

the broad objectives that lay behind the movement for securities legislation. The primary emphasis 

of administrative activity had to centre upon the guidance and supervision of the industry as a whole. 

Its reorientation and reorganization have, in consequence, occupied more effort, more vigour, and 

more foresight on the part of the administrative than its activity in the field of police.43  

 
38 The President’s Committee on Administrative Management, Administrative Management in the Government of 
the United States (Washington, DC, 1937) 36; for discussion of Landis’ view on the report, see Donald Brand, 
‘The President as Chief Administrator: James Landis and the Brownlow Report’ (2008) 123(1) Political Science 
Quarterly 69, 71 (arguing the Landis ‘book can best be understood as a systematic, critical response to that 
report’).  
39 Landis (n 8) 7. 
40 Ibid 8.  
41 Ibid 11–12. 
42 Ibid 14.  
43 Ibid 15.  



60 

Landis regarded effective regulation within authority as an art. 

The art of regulating an industry requires knowledge of the details if its operation, ability to shift 

requirements as the condition of the industry may dictate, the pursuit of energetic measures upon 

the appearance of an emergency, and the power through enforcement to realize conclusions as to 

policy.44 

Here, we see a gradated policy of intervention, which was to be given formal structure in the 

enforcement pyramid primarily associated with Ayres and Braithwaite.45 Landis, however, 

went further. He saw, for example, practical purchase in regulatory power to conduct 

independent investigations. These were conceived as signalling devices to the market, and to 

the legislature, of difficulties that may need further, more targeted intervention if subsequent 

observed conduct risks public confidence. Of equal importance, for Landis, was active 

participation in industry debate. Public engagement, such as through conferences, was deemed 

critical. Robust debate could nudge change in both corporate and regulatory practice. He cited, 

as an example, how the SEC used this approach to advance the science of accounting.46 

Throughout, however, Landis was a realist. While he concluded ‘the administrative process is, 

in essence, our generation’s answer to the inadequacy of the judicial and legislative 

processes’,47 he recognised that in the exercise of that power  

the administrative process has often to survive in an atmosphere charged with resentment of its 

significance and its force. Its bending of judicial doctrine and procedure to realistic curvatures tends 

sometimes to offend the courts that supervise its activities. Its relative isolation from the popular 

democratic processes occasionally arouses the antagonism of legislators who themselves may wish 

to play a controlling part in some activity subject to its purview.48  

Moreover, Landis recognised the limitations of legislative vagueness. 

Phrases such as the ‘public interest,’ ‘protection of investors’, ‘protection of consumers’, and others 

abound in the law. In and of themselves they have, of course exactly the meaning that we put in 

them. But as portfolios bearing the form of a thought, they do not reach the administrative in an 

empty condition. Rather they have already been lined and fitted, so that it becomes impossible for 

the administrative to pack bricks into what is ostensibly an overnight bag. For the administrative 

the task of grasping the legislative thought should not be difficult. The meaning off such expressions 

 
44 Ibid 23–4. 
45 Ian Ayres and John Braithwaite, Responsive Regulation: Transcending the Regulation–De-Regulation Debate 
(Clarendon Press, 1992).  
46 Landis (n 8) 42 
47 Ibid 46. 
48 Ibid 49–50. 
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is, of course, derivable from the general tenor of the stature of which they are a part. To read them 

properly one must catch and feel the galvanic current that sweeps through the statue as a whole.49 

This conception of regulation’s value was by no means shared, then or now. Landis was to find 

himself involved in a bitter dispute with his predecessor as Dean at Harvard Law School, 

Roscoe Pound, who was appointed Chair of the American Bar Association (ABA) Special 

Committee on Administrative Law in 1937. The ABA took an increasingly hostile stance 

towards the regulatory state, describing it as an existential threat to democracy.  

This ideal of administrative absolutism is a highly centralized administration set up under complete 

control of the executive for the time being, relieved of judicial review and making its own rules. 

This sort of regime is urged today by those who deny that there is such a thing as law (in the sense 

in which lawyers understand the term) and maintain that this lawyer’s illusion will disappear in the 

society of the future.50  

While the constitutional legitimacy of the administrative process had been secured in pivotal 

Supreme Court decisions in 1937, the battle over its legitimacy never ended. In 1960, Landis 

revisited the regulatory state on behalf of the then president-elect John F. Kennedy. While 

disappointed at the desultory nature of the regulatory state, he maintained faith in the art of 

regulation to deal with what he identified were structural problems. As I have noted in previous 

work, ‘Landis made explicit the basic political reality. The administrative process could only 

succeed on the basis of settled political leadership and commitment by [any] given industry 

sectors to shared values and acceptance of regulatory purpose.’51 This remains the case.52  

 
49 Ibid 66–7. 
50 American Bar Association, Report of the Special Committee on Administrative Law (Washington, DC, 1938) 
343.  
51 O’Brien (n 34) 144.  
52 For a historical review of the uncertain relationship between the judiciary and the legislative in the United 
States, see Robert Rabin, ‘Federal Regulation in Historical Perspective’ (1986) 38(5) Stanford Law Review 1189, 
1194 (noting ‘the everyday politics of regulatory reform has been conducted without much concern for 
establishing a coherent theory of administration … Regulatory legislation has been characterized by ambiguity of 
intention, leaving an open field for the judiciary to assume a substantial presence in defining the contours of 
administrative power. The courts, in turn, have failed to develop an enduring vision of the appropriate controls on 
agency power; instead, they have repeatedly provided an uncharitable reception to new regulatory reform 
movements, only to exercise greater sensitivity to the political process with the passage of time’). For a return to 
judicial activism and a criticism of it in a blistering dissent, see West Virginia v Environmental Protection Agency 
(2022) 597 US __ (30 June) 32–3 (‘The subject matter of the regulation here makes the Court’s intervention all 
the more troubling. Whatever else this Court may know about, it does not have a clue about how to address climate 
change. And let’s say the obvious: The stakes here are high. Yet the Court today prevents congressionally 
authorized agency action to curb power plants’ carbon dioxide emissions. The Court appoints itself–instead of 
Congress or the expert agency–the decision-maker on climate policy. I cannot think of many things more 
frightening. Respectfully, I dissent.’).  
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Landis may have dared to dream. It remains to be seen whether the dream is an illusion. 

Empirical investigation may help determine the answer. It may also provide the basis for an 

imaginative reconstruction, which can have transformative outcomes in practice and within 

and across disciplines. We return to this question in Chapter 8 when seeking to provide a more 

secure normative foundation for the contemporary regulatory state in which risk is balanced in 

an accountable, transparent and responsible manner that transcends chrematistic 

considerations. Critically, this Part has highlighted the importance of the origins of the 

regulatory state and what it sought to achieve, a history missing in the ALRC simplification 

agenda. Echoing Fukuyama, regulation must be saved from deliberate misinterpretation. First, 

it is necessary to highlight the intersectional realities, and consequences, of market practice 

within the Australian financial services sector. We begin with mapping its materiality.  

III THE FINANCIALISATION OF THE AUSTRALIAN ECONOMY 

Given the potential percentage involved in manipulating the politics of financial market 

regulation it is somewhat surprising the risks associated with the structural relationship 

between the finance sector and the rest of the Australian economy have been noted but routinely 

downplayed. One consequence has been insufficient public recognition of the risk should 

market forces fail. All too often the financial sector is viewed narrowly. Its size and depth are 

often presented as a sign of strength.53 While the overwhelming concentration of the banking 

sector has been noted,54 no policies have been seriously considered to change the dynamic. It 

is indicative, for example, that the failure of BankWest during the GFC led to a rapid-fire sale 

to CBA, further adding to the market concentration. Data collated by the Reserve Bank of 

Australia (RBA) provides pause for thought at this sanguine attitude, not least because the RBA 

announced the first rate rise in more than a decade in May 2022 (in the middle of a bitter federal 

election), a second in June, and a third in July 2022. Australia appears vulnerable to a global 

 
53 See Australian Financial Centre Forum, Australia as a Financial Centre: Building on Our Strengths (Final 
Report, November 2009) 2 (Recommending a co-regulatory approach through a strengthened government-
business partnership to ensure ‘that policy measures directed at achieving the Government’s objective of 
establishing Australia as a leading financial centre are effectively implemented’).  
54 Financial System Inquiry (Final Report, December 2014) 22 (‘Australia’s banking system is highly 
concentrated, with the four major banks using broadly similar business models and having large offshore funding 
exposures. This concentration exposes each individual bank to similar risks, such that all the major Australian 
banks may come under financial stress in similar economic and financial circumstances’).  
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rebalancing. Figure 2.1 below shows the country’s overwhelming reliance on mining in driving 

investment over the past three decades.  

Figure 2.1: Consolidated Snapshot of the Australian Economy 1990–2021 

 

Beneath the headline, the financial services industry has become an important force. Critically, 

when one examines the operation of the stock market over the same period, this headline does 

not reflect the power of the sector. In part this is related to the financialisation of the Australian 

economy, itself facilitated by the introduction of compulsory superannuation in 1991. 

Notwithstanding the Royal Commission’s revelations of systemic misconduct across retail 

segments of the market, the ASX did not skip a beat, with falls primarily associated with global, 

not local, conditions. 
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Figure 2.2: Tracking Performance of the ASX 200 

 

What makes this surprising is the sectoral capitalisation of the ASX 200. Figure 2.3 shows the 

financial sector to be by far the most valuable component, outstripping even that of the mining 

sector. When one looks at the capitalisation of the top 20 ASX companies, the concentration 

on financial services becomes even more pronounced (see Figure 2.4).  
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Figure 2.3: A Lopsided Market (Source: Market Index, 11 December 2020) 

 

Figure 2.4: The Dominance of Finance (Source: Market Index 11 December 2020) 

 

At one level, this is not surprising: Australian banks are exceptionally profitable, with the 

majors outperforming the smaller ones consistently until 2021 and each offering significant 

returns to shareholders (Figure 2.5). Economies of scale further leverage the quantum of profit 

over both small domestic rivals and the limited and declining number of international banks 

with an Australian presence (see Figure 2.6).  
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Figure 2.5: The Profitability of Australian Banking Sector 1991–2021 

  

Figure 2.6: Australian Bank Profits and Losses (Source: RBA) 
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The profits make the sector an important source of tax revenue and, therefore, an important 

ideational powerbroker through its representative bodies, the Australian Banking Association 

(ABA) for retail markets and the Australian Financial Markets Association (AFMA) 

representing activity in the capital markets. The banking sector consistently rejected the need 

for structural change in advance of the Royal Commission. As noted above, the Royal 

Commission itself was eventually convened only after the sector explicitly called for one to 

cauterise an unsustainable haemorrhaging of public confidence. The current pausing of the 

neo-liberal experiment in democratic governance reignites critical debates about the nature 

of society and what could or should constitute normal.55 Far from experiencing the end of 

history, we are witnessing instead the re-emergence of conflicts long ignored because of 

tension between an unwillingness to evaluate the consequences of ideational faith in 

markets,56 and a renewed questioning of the proposition that privileging this perspective 

necessarily serves the public interest. It is to this ideational dimension we now turn.  

IV THE PHILOSOPHICAL FOUNDATIONS OF FINANCIAL REGULATION 

The primary objectives governing the regulation of the financial services sector in Australia 

were set in place with a landmark report overseen by Stan Wallis and released in 1997.57 The 

Wallis Report established the twin-peak model of oversight.58 This model bifurcates primary 

oversight of markets and financial institutions to a prudential and market conduct regulator – 

the Australian Prudential Regulation Authority (APRA) and ASIC respectively. This 

architecture privileges a minimalist approach to intervention. The approach is reinforced by a 

narrow reading of legislative mandate, rarely tested in the courts, itself an interventionist 

strategy. It is significant, for example, there was no sustained attempt after the GFC to assess 

whether the cultural failings exposed in both rules and principles-based jurisdictions applied in 

Australia. Notwithstanding the limitations this framing imposes, both the market conduct and 

 
55 Antonio Gurria, ‘Globalization: Don’t Patch It Up; Shake It Up’ (Media Release, OECD, 6 June 2017); 
Editorial, ‘Virus Lays Bare the Frailty of the Social Contract’, Financial Times (4/5 April 2020) 8.  
56 Ken Henry, ‘The Challenges of Doing the Right Thing’ (Speech, Actuaries Institute, Sydney 3 May 2022), 
reported in Charlotte Grieve, ‘“Outrage and Mania”: Former NAB Chair Ken Henry Slams Business Leaders, 
Politicians’, Sydney Morning Herald (3 May 2022) (upholding the view that the social responsibility of business 
is to make profit [associated with Milton Friedman] and suggesting ‘the exercise of effective government in a 
democracy depends on elected officials having some detachment from outrage and mania, not seeking energetic 
immersion in it’). For original formulation, see Milton Friedman, ‘The Social Responsibility of Business is to 
Make Profit’, New York Times (Saturday Magazine, 13 September 1970) 17. 
57 Financial System Inquiry (The Wallis Report) (Final Report, 1 March 1997).  
58 See Gail Pearson, Financial Services Law and Compliance in Australia (Cambridge University Press, 2008) 20 
(These objectives are to ‘ensure these markets operate efficiently and effectively; to prescribe particular standards 
or qualities of service and promote financial safety; and to achieve certain social objectives’). 
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prudential regulators have been criticised by royal commissions of inquiry. Reactivity and 

passivity, it has been reasoned, led to sub-optimal outcomes for systemic stability, effective 

deterrence and substantive compliance.59 A 2003 royal commission into the collapse of Health 

International Holdings (HIH), then Australia’s second largest insurer, for example, found that 

APRA could not have prevented the failure. The prudential regulator was deemed, however, 

complacent in its response to the systemic risk associated with such a significant actor 

operating without adequate controls.60 In a similar vein, the 2019 Royal Commission into 

Misconduct in the Banking, Superannuation and Financial Services Industry (Royal 

Commission) found ASIC operated a culture that emphasised resolution by agreement, a 

position found to be ‘an unacceptable starting point’ but one ‘deeply entrenched’.61 In neither 

investigation was there are sustained evaluation of the underpinning regulatory philosophy 

(given substance, and granular expression, by legislative mandate).62  

The HIH Royal Commission reduced full consideration of the implications of the 1997 

Financial System Inquiry, while calling on APRA to adopt a much more questioning approach. 

Likewise, the financial services industry royal commission failed to address adequately how 

the regulatory architecture put in place by a second Financial System Inquiry in 2014 further 

delimited ASIC’s room for manoeuvre. The failure to pay sustained attention to this embedded 

 
59 Royal Commission into HIH, ‘The Failure of HIH Insurance’ (Final Report, April 2003) vol 1, lxiii (‘All those 
who participate in the direction and management of public companies, as well as their professional advisors, need 
to identify and examine what they regard as the basic moral underpinning of their systems of values’).  
60 Ibid xiii (‘The factors contributing to the mismanagement of the group – and hence the reasons for the failure – 
are many, varied and complex. They are also interrelated. They are epitomised by a lack of attention to detail, a 
lack of accountability for performance, and a lack of integrity in the company’s internal processes and systems. 
Combined, these features led to a series of business decisions that were poorly conceived and even more poorly 
executed’). Commissioner Owen accepted that APRA was in a process of formation at the time, which led him 
not to recommend its immediate disbandment. The clear message was that otherwise he would have done so.  
61 Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry (Final 
Report, February 2019) vol 1, 424. 
62 See Financial System Inquiry (The Wallis Report) (n 57) 175–98, 175, 198, 196 (‘The general case for 
regulation is founded on market failure, where efficient market outcomes are inhibited’ [There needs to be] ‘a 
clear distinction between the objectives of financial regulation and broader social objectives [precisely because] 
financial institutions, like other business corporations, are designed to produce wealth, not to redistribute it. This 
is not to say that their creation of wealth should ignore the claims of social and moral propriety. But it is another 
thing entirely to require financial institutions to undertake social responsibilities for which they are not designed 
or well suited’). The Global Financial Crisis reduced the confidence of a subsequent Financial System Inquiry in 
‘the inherent efficiency and stability of financial markets and increased its understanding of the financial system 
as a complex adaptive network’, but within the existing philosophical framing that ‘the financial system should 
be subject, and responsive to, market forces’, see Financial System Inquiry (Final Report, December 2014) 8–9. 
For Murray, ‘culture is a set of beliefs and values that should not be prescribed in legislation. To expect regulators 
to create the ‘right’ culture within firms by using prescriptive rules is likely to lead to over-regulation, unnecessary 
compliance cost and a lessoning of competition. The responsibility for setting organisational culture rightly rests 
with its leadership’: at 7–8; see also Henry (n 56), in which the former chair of NAB talks of reveals how a 
significant institutional investor told him ‘we should not allow ourselves to be distracted, the hysteria associated 
with the commission would soon blow over, he had seen it all before’).  
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philosophical perspective is curious. It is curious because we are unlikely to make progress 

without an evidential basis to determine what works in securing regulatory outcomes, or, more 

precisely, ascertaining why interventions do not work within specific domains. It is problematic 

because the absence of incontrovertible evidence reduces confidence in policy implementation 

suggestions. It is dispiriting because past, and ongoing, failure to amass the evidence suggests 

this was more inattention to detail but a deliberate strategy. Moreover, the failure to draw 

attention to political agency in determining regulatory authority has the potential, if 

inadvertent, to undermine future regulatory authority and legitimacy.63 This, arguably, is 

precisely what happened to ASIC, which, along with the parliament itself, had been subject to 

intense lobbying.64 It is a cautionary tale. Where, then, does this leave ASIC as a market 

conduct regulator? How does it conceive its own mission, consistent with its interpretation of 

legislative mandate and cognisance of market and political conditions? As a starting point, it 

is necessary to outline its own strategic approach to enforcement, which is then evaluated 

against quantitative evidence in Chapter 3 to ascertain further gaps requiring the detailed 

qualitative investigation and analysis provided in Chapters 4 to 6.  

V RATIONALES FOR REGULATORY INTERVENTION 

As the aphorism – often, but erroneously, attributed to Einstein – goes, ‘not everything that can 

be counted counts, and not everything that counts can be counted’.65 One cannot emphasise 

enough that outputs do not equate necessarily to outcomes. What is required is a more nuanced 

account of how social reality is constructed within the regulatory domain of financial products 

and services. The investigation must audit not simply what ASIC did. It must evaluate whether 

 
63 For the role ideation plays in determining the public interest, see Lee-Anne Sim, ‘Influencing the Social Impact 
of Financial Systems’ (2020) 96(2) International Affairs 501, 505 (‘From academia to incumbents to the public, 
economic ideas are ubiquitous, and accordingly influence the intellectual contexts in which financial systems sit’); 
see also Marion Fourcade, Etienne Ollion and Yann Algan, ‘The Superiority of Economists’ (2015) 29(1) Journal 
of Economic Perspectives 89.  
64 Pamela Hanrahan, ‘The Legal Framework for the Provision of Financial Advice and Sale of Financial Products 
to Australian Households’, Royal Commission into Misconduct in the Banking, Superannuation and Financial 
Services Industry (Background Paper 7, Interim Report, September 2018) vol 3, 11–12 (‘The result is legislation 
that is labyrinthine. The definitions that mark out the regulatory perimeter are lengthy and often complex and 
spread throughout the legislation. Within that perimeter, the rules themselves are specific and detailed: these are 
often made in response to relentless industry pressure on governments and regulators to apply black-letter 
prescriptive rules and guidelines that allow compliance risk to be managed by firm’s using a check-box 
approach’).  
65 The aphorism is from sociologist William Bruce Cameron, and in full reads: ‘It would be nice if all of the data 
which sociologists require could be enumerated because then we could run them through IBM machines and draw 
charts as the economists do. However, not everything that can be counted counts and not everything that counts 
can be counted’; cited by Dave Mason, ‘Not Everything that Counts Can Be Counted’, Medium (13 November 
2013). 
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these outputs are linked to effective outcomes (and on what criteria) and, if not, what were the 

barriers? Did these derive from mistaken assumptions, poorly designed structures or inadequate 

application and oversight of process?66 To see the importance of this as a line of inquiry, let us 

begin with how enforcement fits into ASIC’s overarching purpose and the regulatory objectives 

it seeks to advance.67 In its latest strategic plan, ASIC is at pains to note ‘at all times we expect 

our regulated population to act in a fair, professional and ethical manner, in the best interests 

of consumers and investors,’ as evidenced by  

strong governance controls that support sound decision making and a culture of achieving 

fair and efficient outcomes, a commitment to design and distribute products that meet the 

needs of consumers, robust disclosure and reporting that provide clear, accurate and timely 

information to consumers based on their needs; healthy competition between product and 

service providers, based on differing business models and structures; timely and accurate 

significant breach reporting to ASIC; [and] efficient handling of complaints and dispute 

resolution, and appropriate and timely consumer remediation where losses have resulted 

from poor conduct.68  

The plan continues ‘when we take enforcement action against misconduct, we will seek to 

maximize the deterrence impact to discourage poor conduct among our regulated population’.69 

It is a truism that allocation of resources highlights the actual strategic priorities of any given 

organisation, and here the latest ASIC corporate plan is revelatory. Table 2.1 below sets out 

how ASIC has allocated is budgetary spend from 2015–2016 onwards. It is compiled from the 

tables provided in successive iterations of ASIC’s annual corporate plans. ASIC has an 

operating budget of $462,567,000 for 2021–22. Of that total 53.5% is allocated to enforcement 

and a further 26.4% to monitoring and surveillance, with policy advice accounting for 3.5%, 

and 8.6% associated with regulatory applications and registry. This leaves a total of 8% for 

engagement with stakeholders (4.5%), guidance (3.3%) and education (0.2%).70  

 
66 See Dietmar Braun, ‘Interests or Ideas? An Overview of Ideational Concepts in Public Policy Research’ in 
Dietmar Braun and Andreas Busch (eds), Public Policy and Political Ideas (Edward Elgar, 1999) 11. 
67 Australian Securities and Investments Commission Act 2001 (Cth) s 1(2). It is interesting to note that in its latest 
corporate plan, ASIC omits the reference in s 2(a) to ‘in the interests of commercial certainty, reducing business 
costs, and the efficiency and development of the economy’, see ASIC, ASIC Corporate Plan 2021–25, Focus 
2021–22 (Report, August 2021) 3. The strategic document emphasises instead the need to develop ‘a fair, strong 
and efficient financial system for all Australians’ in which ‘we will use all our regulatory tools to change 
behaviours to drive good consumer and investor outcomes; act against misconduct to maintain trust and integrity 
in the financial system; promote strong and innovative development of the financial system, help Australians to 
be in control of their financial lives’: at 3. The point to make is the discretion afforded to ASIC on how to deliver 
its strategic objectives. 
68 ASIC, Corporate Plan (n 67) 8.  
69 Ibid 9. 
70 Ibid 29. 
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Table 2.1: ASIC Budgetary Estimates 2015–2022 in Percentage Terms (Source: ASIC) 

 2015–16 2016–17 2017–18 2018–19 2019–20 2020–21 2021–22 

Enforcement 42 42 37 35 43 44.8 53.5 

Monitoring/ Surveillance 19 21 28 34 29 26.2 26.4 

Registry 19 17 12 11 11 11 2.6 

Licensing 5 4 4 4 3 6.5 6 

Policy Advice 2 3 3 2 2 4.4 3.5 

Guidance 3 3 3 3 2 2.6 3.3 

Stakeholder Engagement  6 7 10 10 9 4.2 4.5 

Education 4 3 3 1 1 0.3 0.2 

 100 100 100 100 100 100 100 

 

The main loser over time has been stakeholder engagement, with an even more pronounced 

reduction of resources to education initiatives (albeit from a lower base). These savings have 

been transferred into enforcement and surveillance. Significant savings have also been made 

on the cost of registry operations. By any reckoning this is a budget that emphasises 

enforcement and surveillance over education and persuasion.71 The question, therefore, 

becomes whether the budget delivers on the stated priorities to ensure fairness or the 

embedding of higher professional and ethical standards, all three of which are normative rather 

than technical considerations, and essentially educative. Conversely, does the emphasis on 

monitoring and surveillance, as well as choice of enforcement option, contain an educative 

dimension? By evaluating ASIC’s performance one can also assess its commitment to ‘the 

strategic regulation theory underpinning its general approach to regulation and enforcement 

within its areas of responsibility,’72 an oblique reference to responsive regulation.  

Acknowledging the centrality of responsive regulation’s staged approach, ASIC argues 

‘because it is not possible to eliminate all risk of misconduct, the enforcement pyramid is 

generally accepted as an appropriate basis to apply to regulators with resource limitations and 

responsibilities, not limited to simply enforcing the laws’.73 ASIC bemoaned the scant 

knowledge and research as to what effectively deters misconduct (or promotes compliance). It 

provided as evidence a single 2017 study into general deterrence. This study evaluated the 

 
71 The proportion spend on enforcement and surveillance is 10% higher than that reported for 2014–2015; see 
ASIC, ASIC’s Strategic Outlook 2014–2015 (Report, 2014) 3.  
72 ASIC, ‘Response to Interim Report of Royal Commission into Misconduct in the Banking, Superannuation and 
Financial Services Industry’ (Media Release, 2 November 2018) 4. 
73 Ibid. 
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work of the Fair Work Ombudsman.74 ASIC then trumpeted its own contribution to knowledge 

production by commissioning research from a UNSW team,75 without reporting on its findings. 

This approach is disingenuous to say the least. A cursory library search reveals multiple studies 

on ASIC’s use of EUs were available (including two it goes on to cite), not only in preparing 

its final submission to the Royal Commission but also in determining and calibrating its 

regulatory outcomes justification statements.76 This may be accounted for by the paucity of 

actual evidence of efficacy in the same studies. Instead, ASIC emphasised the ‘expensive and 

resource intensive’ nature of litigation, the ‘time-consuming’ nature, how ‘uncertain in 

outcome’ both in judicial determination and level of fine imposed, and the limitations in 

‘scope’ or applicability to the market as a whole.77 Its point was to argue, if guardedly, that 

other mechanisms than litigation ‘may on some occasions be a more effective tool’.78 As a 

consequence, ‘ASIC needs the ability to take other steps to modify behaviour, including some 

form of negotiated outcome’.79 This rationale highlights the significance and importance of the 

EU as a weapon of choice, not its decommissioning.80 The question then arises as to what ASIC 

 
74 Ibid 9 (citing Tess Hardy and John Howe, ‘Creating Ripples, Making Waves: Assessing the General Deterrence 
Effects of Enforcement Activities of the Fair Work Ombudsman’ (2017) 39(4) Sydney Law Review 471). More 
useful from ASIC’s perspective would have been an earlier article by two of the same academics which saw the 
EU an opportunity to shift industry practice; see Tess Hardy, John Howe and Sean Cooney, ‘Less Energetic but 
More Enlightened? Exploring the Fair Work Ombudsman’s Use of Litigation in Regulatory Enforcement’ (2013) 
35(3) Sydney Law Review 565. 
75 Marina Nehme et al, The General Deterrence Effects of Enforceable Undertakings on Financial Services and 
Credit Providers (Centre for Law, Markets and Regulation, UNSW Law, 2018). 
76 There has long been academic criticism of ASIC’s strategy in securing general deterrence; see eg George 
Gilligan, Helen Bird and Ian Ramsay, ‘Civil Penalties and the Enforcement of Directors’ Duties (1999) 22(2) 
UNSW Law Journal 417; Michelle Welsh, ‘Civil Penalties and Responsive Regulation: The Gap Between Theory 
and Practice’ (2009) 33(3) Melbourne University Law Review 908; Michelle Welsh, ‘Realising the Public 
Potential of Corporate Law: Twenty Years of Civil Penalty Enforcement in Australia’ (2014) 42(1) Federal Law 
Review 217; Vicky Comino, ‘The Challenge of Corporate Law Enforcement in Australia’ (2009) 23(3) Australian 
Journal of Corporate Law 233; Vicky Comino, ‘Effective Regulation by the Australian Securities and Investments 
Commission: The Civil Penalty Problem’ (2009) 33(3) Melbourne University Law Review 802. For a book 
integrating both, see Vicky Comino, Australia’s Company Law Watchdog: ASIC and Corporate Regulation 
(Lawbook, 2015).  
77 ASIC, Corporate Plan (n 67) 10–11. 
78 Ibid 11 (emphasis in original). All of these points are reasonable. What they fail to take into account, however, 
is the counter-factual question. What if the litigation claim were tested?  
79 Ibid 15. One way in which this could be explained through an explicit four-pronged articulation of ‘strategic 
enforcement’ (prioritisation, deterrence, sustainability and systemic effects). This is implicit in ASIC’s regulatory 
guide and its response to the royal commission’s interim report. It would have been given more robust framing if 
tied to academic research; see David Weil, ‘A Strategic Approach to Labour Inspection’ (2008) 147(4) 
International Labour Review 349; David Weil, Improving Workplace Conditions through Strategic Enforcement: 
A Report to the Wage and Hour Division (United States Department of Labor, May 2010); for application of this 
framing to Australia, see Hardy, Howe and Cooney (n 74) 570–2. 
80 It also, however, pre-supposes that progress towards court-mandated compliance is necessary; see Hardy, Howe 
and Cooney (n 74) 572 (‘A calibrated approach is necessary in order to maximise limited resources, enhance the 
ripple effects of deterrence beyond the individual firm and boost the credibility of the regulatory regime, while 
avoiding the counterproductive or adverse effects sometimes associated with the use of formal sanctions. This 
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itself determines are the result of ‘priorities at a strategic level, practices at a tactical level and 

decisions at an operational level,’ which ‘are all affected by the availability and best application 

of finite financial and human resources’.81 The response to the Royal Commission was a polite 

but accusatory powerplay, encompassed in a single sentence:  

A central question is: What level of funding and resources best enables a re-balancing of priorities, 

alteration of practices and implementation of decisions weighted more heavily towards litigation-

based enforcement or a ‘deterrence strategy’, taking into account the real resource impacts and real 

resourcing risks of that those approaches?82  

Herein lies a significant problem, which in part helps to explain ASIC’s reluctance to cite the 

academic literature. Critical to the initial success of the Fair Work Ombudsman’s use of 

strategic enforcement was belief in common purpose. In a 2013 speech, its chief executive 

argued that ‘our inspectors cannot be in every pay packet nor every workplace, so by necessity, 

we operate on a voluntary compliance model, which is much easier to achieve if there is a 

broad industry acceptance of the over-arching policy and our role’.83 If this does not hold, ASIC 

inevitably, and invariably, is destined to fail. ASIC rarely sought a definitive answer. 

Throughout its history, ASIC concentrated on individuals and non-listed companies, as 

indicated by Figure 2.7 below, which gives a total of all EUs negotiated under the term of each 

successive chairmanship. The number of actions against listed corporations progressively and 

proportionately shrank.  

Figure 2.7: Influence of ASIC chair on EU strategy 1998–2020 (Source: ASIC) 

 

 
dynamic approach to enforcement not only increases the costs to firms of non-compliance but can reinforce the 
legitimacy of the regulation being enforced and strengthen incentives to comply voluntarily and continually’). 
81 ASIC, Corporate Plan (n 67) 15. Note how closely this framing corresponds to, but does not cite, the academic 
literature on ‘strategic enforcement’; see Weil, A Strategic Approach (n 79).  
82 ASIC, Corporate Plan (n 67) 16. 
83 Nicholas Wilson, ‘Update from the Fair Work Ombudsman’ (Paper presented at the Industrial Relations 
Summit, Sydney, 5 March 2012) 8, cited in Hardy, Howe and Cooney (n 74) 575. 
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Even though the EU appeared to have a renaissance under Greg Medcraft, his length of tenure 

was proportionately longer. What we see is that what ASIC suggested was a vital resource was 

one used sparingly. What remained constant, however, was the ideational power of belief in 

principles-based regulation.84 This belief is by no means limited to ASIC. It powered an entire 

compliance industry across the globe. As William Laufer has pointed out, there are now nearly 

as many people working in audit, risk and compliance in public corporations in the United 

States as there are municipal police officers.85 The lack of ASIC resources meant that ongoing 

surveillance was never going to be more than an aspiration at best, and at worst symbolic 

posturing.86 It is only through contextualised research we can ascertain the truth of this 

hypothesis. To evaluate whether enforcement strategies lead to specific and/or general 

deterrence requires a five-pronged investigation: (a) an examination of how unethical conduct 

enters an organisation; (b) how it manifests itself; (c) what remedial action is taken; (d) whether 

one has warranted confidence that deficiencies have been addressed; and (e) to what extent 

enforcement signalling has been acted upon by the market?87  

 
84 See Karen Yeung, Securing Compliance: A Principled Approach (Hart Publishing, 2004); see also Julia Black, 
Martyn Hopper and Christa Band, ‘Making A Success of Principles-Based Regulation’ (2007) 1(3) Law and 
Financial Markets Review 191, 193 (‘The potential benefits claimed of using Principles are that they provide 
flexibility, are more likely to produce behaviour which fulfils the regulatory objectives, and are easier to comply 
with. Detailed rules, it is often claimed, provide certainty, a clear standard of behaviour and are easier to apply 
consistently and without retrospectivity. However, they can lead to gaps, inconsistencies, rigidity and are prone 
to “creative compliance”, to the need for constant adjustment to new situations and to the ratchet syndrome, as 
more rules are created to address new problems or close new gaps, creating more gaps and so on’). Unfortunately 
for Professor Black and her co-authors, the article, which lauds the Financial Services Authority for its ‘Treating 
Customers Fairly’ initiative as a ‘novel’ form of ‘management regulation’ was published in May 2007. Just 
months later the Global Financial Crisis was triggered, raising severe doubt as to the wisdom of the strategy and, 
ultimately, leading to the disbandment of the agency. For critique of the UK approach, see Roman Tomasic, 
‘Beyond “Light Touch” Regulation of British Banks After the Financial Crisis’ in Iain MacNeil and Justin 
O’Brien (eds), The Future of Financial Regulation (Hart Publishing, 2010) 103.  
85 William Laufer, ‘A Very Special Regulatory Milestone’ (2018) 20(2) University of Pennsylvania Journal of 
Business Law 392, 395 (arguing this shift ‘was not about putting in place measures and metrics known to promote 
ethics, integrity, and good governance. There simply was no body of evidence-based research supporting formal 
prescriptions for compliance and good citizenship. The government’s execution of this partnership was narrowly 
instrumental: to overcome the near insurmountable challenge of gaining access to inculpatory evidence of 
corporate wrongdoing, while shifting as much of the burden and costs of policing to the regulated’). The danger 
with reliance on these investigations is that they are limited to what the regulated choose to report. 
86 Evidence from the United States suggests this may be institutionalised; see Laufer (n 85) 401–2 (noting the 
existence of a ‘compliance conundrum [that] redounds to public partners who minimize their own costs by not 
having to look inside the regulatory kitchen, along with a gleefully complicit compliance and ethics industry who 
take their fair share of the “good citizenship” spending. Knowing the players and rules of this game opens a 
window into how corporate crime control “partners” maintain an equilibrium, but one that is uncertain in terms 
of optimality of effective design for deterrence’). 
87 See Benjamin van Rooij and Adam Fine, ‘Toxic Corporate Culture: Assessing Organizational Processes of 
Deviancy’ (2018) 8(3) Administrative Sciences 23 (suggesting the need to move way from ‘liability management’ 
to prioritisation of transparency, honesty, and a responsibility to initiate and sustain actual cultural change). 
Culture in an organisational setting is determined by the interplay between physical artefacts, espoused beliefs 
and value systems, and underlying assumptions that govern practice; see Edgar Schein, Organizational Culture 
and Leadership (Jossey-Bass, 2010). For application to Australia, see APRA, Prudential Inquiry into the 
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Seen in this context, negotiated outcomes can have important signalling effects. 

Normative change, however, only occurs if the organisation signing up to the undertaking sees 

and internalises as legitimate the problem being dealt with. Should it write the penalty off as 

part of the price of doing business, without substantive commitment to a compliance program, 

there is little prospect for change?88 Equally, if the regulator itself not follow through, there is 

a danger of privileging a symbolic façade, which is deleterious to legitimacy and authority. 

Regulatory success can only be demonstrated if the negotiations leading to the EU are 

comparatively used more imaginatively, with greater certainty, celerity and severity than 

traditional methods of enforcement. Thirdly, the regulatory agency needs to approach its 

mission in a systematic manner to avoid virtue signalling.  

VI CONCLUSION 

With this framing in place, we can now conduct the analysis. As this chapter has emphasised, 

ASIC’s enforcement strategy is informed by, and cannot be understood without reference to, 

broader socio-economic and political contexts. Within the liberal democratic order, these 

domestic contexts are, in turn, enabled and constrained by global macro-factors. These play 

out within and across the international rules-based order, which itself is informed and legalised 

as much by non-state actors as by governments.89 A holistic approach to any given spatial-

temporal circumstance necessitates, therefore, mapping the parameters of social and political 

discourse, as well as impact on subsequent practice. The interplay between domestic and global 

factors are most pronounced in variegated national responses to the manipulation of financial 

benchmarks (matters to be discussed in Chapter 4, not least because they have been ignored in 

Australian scholarship). From an Australian perspective, it is notable that the then chair of 

ASIC, Greg Medcraft, was simultaneously chair of IOSCO. The global coordinating body had 

been given delegated authority by the Financial Stability Board to draw up globally applicable 

principles governing conduct in trading rooms, and its relationship with corporate and industry 

codes of conduct. This conduct had previously not been subject to explicit regulatory oversight. 

 
Commonwealth Bank of Australia (Final Report, 30 April 2018) 27 (noting ‘a key contributing factor [to past 
failure] has been inadequate management by CBA of an inherent challenge in its federated organisational 
structure: implementing its Three Lines of Accountability model and Group operational and compliance risk 
management frameworks in a manner that reflects the specific business model and risk profile of each business 
unit, while also achieving a degree of consistency across units’).  
88 See Daphne Yiu, Yuehua Xu and William Wan, ‘The Deterrence Effects of Vicarious Punishments on Corporate 
Financial Fraud’ (2014) 25(5) Organization Science 1549, 1565. 
89 See Katharina Pistor, The Code of Capital: How the Law Creates Wealth and Inequality (Princeton University 
Press, 2019).  
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This multifaceted problem highlighted the limits of the disclosure paradigm. It emphasised the 

importance of culture, and contestation over whether regulatory agencies could or should use 

negotiated settlements to negotiate (if voluntarily accepted) conditional licensing requirements 

not obligated by law. The question to be asked is, what did ASIC do about it?  

The foregoing analysis suggests it could but did not use such settlements to achieve 

outcomes. Doing so could indicate overreach or excellence, as advanced in the criteria put 

forward by Braithwaite explored in Chapter 1. The adverse reality may reflect the elevation of 

symbolism if the conditions, including imposition of external monitors, do not shift practice, 

which is itself informed by cultural mores, or the ideational basis on which both regulator and 

regulated think. We return to this existential question in Chapter 4 because of its global 

significance and the opportunity to compare the Australian experience and regulatory 

performance with that of its peers. This chapter has also highlighted the disproportionate power 

of the banking, superannuation and broader financial services sector in Australia. 

Notwithstanding periodic concern about culture, and regulatory failure to deal with it in both 

market conduct and prudential domains, no significant attention was placed on the underlying 

philosophy privileging restraint in the absence of market failure. Even then, as the 1997 

Financial System Inquiry made clear, market failure is a necessary but insufficient condition 

for regulatory intervention. Similarly, the 2014 Financial System Inquiry emphasised that 

culture is not a matter for regulators but the corporation itself. In an unguarded comment, David 

Murray later inferred that ASIC’s intervention had authoritarian origins.90 While he 

subsequently apologised, the commentary reflected an ingrained industry aversion to 

regulatory control, or the exploitation of windows of opportunity.91  

As we have seen, the Royal Commission was insistent that ASIC should test the law and 

gain legitimacy for what it regarded as excellent guidance provided by the agency, a policy 

that was to raise the ire of the then Treasurer, and suffer a major setback when its proposed 

settlement with Westpac over Responsible Lending Obligations was rejected by the court, as 

was the case itself when litigated to a judicial conclusion, at first instance and on appeal. 

Critically, ASIC made the decision not to appeal to the High Court, in retrospect a strategic 

miscalculation. We return to these matters in Chapter 5, while the failure to build effective 

coalitions even in the event of a negative High Court determination is examined in Chapter 6. 

 
90 Karen Maley, James Eyers and Jemima Whyte, ‘David Murray Lashes Regulators on Culture’, Australian 
Financial Review (6 April 2016) <https://www.afr.com/companies/financial-services/david-murray-lashes-
regulators-on-culture-crackdown-20160405-gnz2vr>. 
91 Ibid. 
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The implications of each case are then examined, integrated and evaluated (Chapter 7), before 

a radical repositioning is put forward (Chapter 8), one that has transformative potential not just 

within and between increasingly compartmentalised disciplines but also, just as importantly, 

on practice and, in consequence, on societal progress. This is, however, to get ahead of 

ourselves. Let us turn to the initial quantitative analysis, then on to the case studies themselves, 

before examining the implications for regulatory practice and theory.  
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CHAPTER 3 

ENFORCEABLE UNDERTAKINGS: AN EMPIRICAL ANALYSIS 

 

I THE CHALLENGE OF EMPIRICISM 

The impact of an Australian royal commission centres not on its release, nor acceptance by the 

federal government of its recommendations. It relies on the precise regulatory implementation 

of subsequent legislative reform. The final report of the Royal Commission on Misconduct in 

the Banking, Superannuation and Financial Services Industry (Royal Commission) was 

scathing about ASIC’s reliance on negotiation over coercion.1 Its interim report benchmarked 

the agency’s performance against its own determination of effectiveness: ‘Our credibility as an 

effective regulator, across all of our areas of responsibility, depends in part on how well we 

use our enforcement powers.’2 The Royal Commission noted, with suspicion, ‘of 1,102 

proceedings since 2008, 587 were administrative, which include disqualification or bans on 

individuals from industry, revocation, suspension or variation of a licence and public warnings 

notices. That is, they were outcomes carried out in-house by ASIC and not through the courts.’3 

While legitimated by law, this discretion should not, according to the Royal Commission, 

displace a fundamental duty. The duty, it concluded, had been breached.  

The financial services laws regulate the conduct of central actors in the Australian 

economy. Their enforcement should be governed by the same principles that inform 

enforcement of the general law. Contraventions of law are not to be treated as no more 

than bargaining chips to procure agreement to remediate customers.4  

The chair of the Royal Commission was clear. ASIC had, in his view, an obligation to seek 

judicial determination if it had a reasonable prospect of success. The preferences of the 

regulator to negotiate had created the circumstances in which ‘entities appear to have treated 

 
1 Royal Commission into Misconduct in the Banking, Superannuation and Finance Sector (Interim Report, 
September 2018) vol 1, 271–3.  
2 Ibid 271 (citing ASIC, ASIC’s Approach to Enforcement (Information Sheet 151, September 2013) 3). 
3 Royal Commission, Interim Report (n 1) 272–3. ASIC is within its rights to adopt these sanctions if the decision 
to accept is independent of the relevant case officer handling the investigation, as laid out, for example, in ASIC, 
Licensing: Administrative Action Against Financial Services Providers (Regulatory Guide 98; reissued September 
2018); ASIC, Administrative Action Against Persons Engaging in Credit Activities (Regulatory Guide 218, 
November 2018); see also ASIC, Enforceable Undertakings (Regulatory Guide 100, January 2015). This guide 
was reissued in November 2021 as ASIC, Court Enforceable Undertakings (Regulatory Guide 100, November 
2021) [100.22] (making it clearer that the EU is an administrative measure but that the contract is judicially 
enforceable, and in the future must include an admission of an actual contravention of the law.).  
4 Royal Commission, Interim Report (n 1) 278. 
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the law as applying only when and if they chose to obey it’.5 The flexibility of the EU was 

noted. Its utility, in terms of securing outcomes, was discounted, and with it two decades of 

academic research, which had largely endorsed ASIC’s enforcement strategy.6 For Hayne, 

ASIC’s justification was flawed, practically and theoretically. It reflected an unwillingness, 

rather than inability, on the part of ASIC to police the markets with a coercive hand.  

When an entity fails to acknowledge that it has done wrong the risk is that it considers the 

promises made in the EU as no more than the cost of doing business or the cost of placating 

the regulator. And the absence of a judicial determination means that none of the regulator, 

the entity concerned, or the market more generally, can be sure if the conduct was 

wrongful. All of those factors will ordinarily point firmly away from accepting an EU.7 

This framing of ineptitude aligns with a hostile capability review into ASIC’s performance, 

from which the Royal Commission cites extensively.8 The Royal Commission drew, however, 

opposite conclusions about problem definition; the need for policy calibration; and the role of 

the regulator in generating coalitions to advocate change. The Capability Review had 

recommended an even greater focus on persuasion because of industry perception that ASIC 

 
5 Ibid 280.  
6 See eg Marina Nehme, ‘Enforceable Undertakings: A New Form of Settlement to Resolve Alleged Breaches of 
the Law’ (2008) 11(1) University of Western Sydney Law Review 104, 123 (describing it as a mechanism to ensure 
‘compliance with the law without the need for court involvement’); Marina Nehme, ‘Enforceable Undertaking: A 
Restorative Sanction’ (2010) 36(2) Monash University Law Review 108 (outlining the theoretical opportunities 
without providing an evidential base); Helen Bird, George Gilligan and Ian Ramsay, ‘The Who, Why and What 
of Enforceable Undertakings Accepted by the Australian Securities and Investments Commission’ (2016) 34(7) 
Company and Securities Law Journal 493, 517 (‘They [as in through ASIC’s application] have been successful 
in removing by negotiation specific advisors, dealers and brokers from the financial planning industry. 
Enforceable undertakings given by financial service firms enabled ‘macro’ regulation or firm wide changes in 
approaches to legal compliance. They have been deployed to bring about new and improved legal and regulatory 
compliance on a systemic basis within individual firms and subsequently more broadly, especially within the 
financial planning and wealth management sector’); Marina Nehme et al, The General Deterrence Effects of 
Enforceable Undertakings on Financial Services and Credit Providers (Centre for Law, Markets and Regulation, 
UNSW Law, 2018) (noting perception in industry that the EU is feared, not whether it works. See also Marina 
Nehme, ‘Enforceable Undertakings’ Practices Across Australian Regulators: Lessons Learned’ (2021) 21(1) 
Journal of Corporate Law Studies 283 (outlining the theoretical opportunities but advocating further research 
before one can be sure). Across these studies regulation is conceived as a static not dynamic regulatory 
environment. All reduce responsive regulation to mechanical application of sanctions, not whether beyond 
rhetorical exhortation it changes practice. For a plea within the Australian legal and regulatory community to 
deepen understanding of organisational dynamics, see Australian Law Reform Commission, Corporate Criminal 
Responsibility (Report 136, April 2020) [4.4].  
7 Royal Commission into Misconduct in the Banking, Superannuation and Finance Sector (Final Report, February 
2019) vol 1, 442. 
8 Department of Treasury, Commonwealth of Australia, Fit for the Future: A Capability Review of the Australian 
Securities and Investments Commission (Final Report, December 2015) 118–20 (advocating that ASIC ‘develop 
a targeted approach to litigation, pushing risk appetite to pursue cases that are strategically important, particularly 
in testing the veracity of the law pursuing conduct’, but should ‘address stakeholder perception that it was overly 
focused on enforcement’). For the regulator’s response, which is lukewarm, and in places hostile, see ASIC, ASIC 
Capability Review – ASIC’s Implementation Plan (April 2016) 1. 
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had become too aggressive. The Royal Commission suggested instead the problem derived 

from timidity. While not stating explicitly ASIC had been captured, the inference was 

unmistakable.9 This raises the question of whether the Royal Commission or the Capability 

Review was correct, or both had misinterpreted the messy compromises associated with 

governance within the contemporary regulatory state.  

The historical record suggests Hayne had a point, one that an instrumental reading of 

responsive regulation scholarship may have occluded. Concern about the use of negotiated 

instruments, for example, animated a 2014 Senate inquiry into ASIC’s performance – although 

for different reasons to both Hayne and the Capability Review.10 The Senate had recognised, 

at level of principle, negotiated outcomes could play an important function. It recommended 

more granular reporting to assure ongoing public confidence. This was underscored in a 

subsequent analysis carried out by the Australian National Audit Office (ANAO) in June 2015 

at the Senate’s request. The ANAO acknowledged opportunities but also the public relations 

pitfalls associated with unclear communication.11 ASIC’s failure to address these concerns 

made it vulnerable. As will be demonstrated below, these mistakes include a failure to tabulate 

clearly its own enforcement data, and an inexplicable refusal to articulate how it balanced 

tensions in determining which enforcement option to privilege or on what basis. There can be 

no disputing the complexity of the task at hand. ASIC is expected to promote efficiency, reduce 

compliance costs and commit to federal deregulatory agendas while safeguarding consumer 

safety without hindering choice.12 Unwilling to throw out the enforcement pyramid on which 

 
9 For rare analysis in Australia of the impact of ideational power on ASIC, see Eugene Schofield-Georgeson, 
‘Coercive Investigation of Crime: What Investigators Say’ (2020) 43(4) UNSW Law Journal 1405, 1410. Even 
here, however, there is an attempt to shoehorn a reconceptualised version of responsive regulation into the 
solution, without explicitly mentioning the vituperative debate between critical regulation scholars and the 
instrumentalist advocates of responsiveness. For early but ignored flagging of this precise danger see Christine 
Parker, ‘Twenty Years of Responsive Regulation: An Appreciation and an Appraisal’ (2013) 7(1) Regulation and 
Governance 2, 3.  
10 Senate Economic References Committee, Parliament of Australia, The Performance of the Australian Securities 
and Investments Commission (Final Report, 24June 2014) xxi–xxii (expressing concern at contractual terms and 
the transparency issues associated with subsequent monitoring.).  
11 Australian National Audit Office (ANAO), Administration of Enforceable Undertakings: Australian Securities 
and Investments Commission (Report 38, June 2015) 16–17 (while accepting the EU as a ‘valuable tool’ it finds 
‘there is considerable scope to improve the record keeping processes supporting EU decision and compliance 
monitoring, as documentation was inconsistent, dispersed across multiple systems and not always readily 
available. In addition, ASIC does not measure or report on the effectiveness of EUs in achieving regulatory 
outcomes, including greater levels of voluntary compliance’).  
12 This intricate balancing act is managed through periodically revised statements of expectation set by the federal 
government, and associated responding statements of intent from ASIC; see Department of Treasury, ‘Statement 
of Expectations’ (20 February 2007) and ASIC, ‘Statement of Intent’ (27 June 2007); ‘Statement of Expectation’ 
(April 2014) and ‘Statement of Intent’ (July 2014); ‘Statement of Expectation’ (April 2018) and Statement of 
Intent’ (not dated beyond 2018); and ‘Statement of Expectations’ (August 2021) and ‘Statement of Intent’ (August 
2021). These statements of expectation have progressively hardened in tone, while simultaneously weakening in 
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all economic regulatory authorities in Australia rely, Hayne presented ASIC as an outlier. The 

problem, he concluded, resided not in the tools in the regulatory arsenal but the relative skill 

with which ASIC deployed them.13 To understand the strengths and limitations of ASIC’s past 

approach to enforcement, and lessons for future oversight, it is necessary to conduct a detailed 

empirical analysis.  

Part II sets out the data collated from ASIC’s biannual enforcement updates. Published 

since 2011, these classify enforcement within four core areas: market integrity; corporate 

governance; financial services; and small business compliance and deterrence. As will be seen, 

there are, however, profound difficulties in interpreting the data.14 No attempt has been made 

by ASIC to collate the information over the entire period. By doing so patterns begin to emerge, 

which, arguably, is one reason why it was not done. There is also a problem of inconsistency 

within each reporting period. This includes description of the contravention providing the cause 

of action; explicit linkage to ASIC’s choice of enforcement strategy; and resulting outcomes 

(expected or delivered).15 

 Given these difficulties, it is necessary to find a discrete but complete subset from which 

to base a holistic review, the focus of Part III. ASIC’s preference for negotiation over coercion 

provides a tailor-made opportunity to conduct this analysis. Part III, therefore, delves into 

ASIC’s operational deployment of negotiation through a construction of a unique dataset. It 

examines usage since 1998, collating and coding all EUs held on ASIC’s central register, along 

with associated media releases. This provides a granular history of what ASIC did; who it 

targeted; when; and how. Four reasons for this exercise are advanced. Firstly, the agency itself 

suggests the EU offers an opportunity to influence behaviour, where necessary by effecting 

 
specificity, most notably the most recent. In contrast, ASIC has adopted differential responses, with clear 
divergence in the 2018 statement of intent, before a realignment in 2021, matters to be discussed fully in Chapter 
7.  
13 Royal Commission, Final Report (n 7) 426–8.  
14 See George Gilligan et al, ‘Regulating by Numbers: The Trend Towards Increasing Empiricism in Enforcement 
Reporting by Financial Regulators’ (2015) 9(4) Law and Financial Markets Review 260, 261 (noting that despite 
more reporting, a lack of consistency makes it ‘a very challenging task to accurately measure, let alone evaluate, 
the enforcement activity of financial regulators’); George Gilligan and Ian Ramsay, ‘Is There Underenforcement 
of Corporate Criminal Law? An Analysis of Prosecutions under the ASIC Act and Corporations Act 2009–2018 
(2021) 38(6) Company and Securities Law Journal 435, 435 (noting that the analysis required submission of a 
Freedom of Information request to the Commonwealth Director of Public Prosecutions and months of 
negotiation). For the dangers of undertaking analysis given incomplete data, see ALRC (n 6) 3.122–3.126. 
15 Gilligan et al (n 14) 272 (noting ‘little correlation between ASIC’s enforcement outcomes and the pyramid 
model [underpinning responsive regulation]’ and that ‘despite ASIC presenting relatively detailed empirical data 
on its enforcement outcomes, it has omitted explanatory notes that would clarify the data and arguably make ASIC 
more accountable for whatever the data might reveal’). 
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cultural change in line with changing societal expectation.16 Secondly, Braithwaite suggests 

that within Australia the EU has always been the core mechanism to exploit windows of 

opportunity, while warning that regulatory capture informed practice.17 Thirdly, the Royal 

Commission found the EU encapsulated ASIC’s minimalist approach to oversight, and 

therefore, the problem. Fourthly, the overview illuminates a hidden source of power, that of 

elite-driven socially constructed framing of what constitutes the parameters or purpose of 

compliance.18 The combination allows for differentiation between different interests, how they 

are articulated, and the impact of each on the regulatory ecosystem. ASIC, for example, argues 

that in the context of the EU a successful outcome is achieved if the specific action: 

(a) promotes the integrity of, and public confidence in, our financial markets and corporate 

governance;  

(b) specifically deters the person from future instances of the conduct which gave rise to 

the undertaking;  

(c) promotes general deterrence in making the business community aware of the conduct 

and the consequences arising from engaging in that conduct; and/or  

(d) provides an ongoing benefit by way of improved compliance programs.19  

The critical question is whether the mechanism can be rescued from the Royal Commission’s 

caustic determination of uselessness. Quantification allows for a preliminary assessment. It is 

to this task we now turn. As we will be revealed, it demonstrates positive accounting raises 

 
16 ASIC, Enforceable Undertakings (n 3) 5–6 (‘Our power to accept enforceable undertakings enhances our ability 
to enforce compliance with the law. We see enforceable undertakings as an important component in our array of 
enforcement remedies to influence. behaviour and encourage a culture of compliance for the benefit of all 
participants in the markets we regulate’).  
17 See Chapter 1.  
18 See Steven Lukes, Power: A Radical View (MacMillan, 1974) 15–25 (setting out that power comes not just 
from decision-making – elitism – or the capacity to place things on or off the agenda in terms of what constitutes 
the possible – pluralism – but, thirdly, and crucially, an ability to manipulate the ideological superstructure through 
the active endorsement, acquiescence, or resignation of the [regulator or the] wider polity).  
19 ASIC, Enforceable Undertakings (n 3)10; see also ASIC, Approach to Enforcement (n 2). Beyond ASIC, 
generic principles set out the broader context in which this decision should be taken, see Australian Consumer 
Law, Commonwealth of Australia, Compliance and Enforcement: How Regulators Enforce the Australian 
Consumer Law (Report, January 2017) 9. Examples provided of the need for more stringent enforcement include 
‘deliberate or systemic conduct; deceit, dishonesty or unconscionable conduct, the potential for death or injury; 
targeting of vulnerable groups; wilfully repeated conduct; a significant impact on market integrity; wide consumer 
detriment’. In keeping with regulatory discretion, the Consumer Law Guide does not position where on the 
pyramid these criteria could or should be placed. The Royal Commission’s primary complaint was that ASIC 
could not evidence how its approach secured more beneficial outcomes, nor link strategy to severity of the 
misconduct, a problem magnified by legislative incoherence, and complexity; see ALRC (n 6) 5.20 
(‘Overparticularisation and complexity means that it is not possible to attain a holistic appreciation of the relevant 
regulatory environment. It obscures the actual wrongdoing involved in contraventions of the law when misconduct 
occurs’).  
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more questions than it answers, which sets up the qualitative analysis that follows in 

Chapters 4–6. 

II  DATA COLLECTION: PROBLEMS AND PERSPECTIVES 

ASIC’s biannual enforcement reports (2011–2020) provide an initial source to determine the 

efficacy not only of the EU but its role within an overarching framework. When read in 

conjunction with ASIC’s articulation of its policy objectives, we can begin to make sense of 

the data.20 The reports detail, ostensibly, how the deterring power of criminal and civil 

proceedings – along with administrative sanction, including the EU and public warning notices 

– connects with educative tools to advance strategic objectives.21 The stated aim is to increase 

transparency and accountability. It is somewhat ironic, then, that the body charged with 

overseeing corporate disclosure should adopt such a limited approach to its own presentation 

and analysis of data. ASIC suggests the integration of quantitative data with illustrative 

qualitative examples illuminate specific and general deterrence outcomes. It says these 

demonstrate how enhanced levels of compliance are achieved. The combination highlights, it 

is claimed, ‘the behaviours of current concern to ASIC and therefore to the public and alert the 

market to what it may expect they are presently the subject of surveillance, and, if required 

deterrence activity’.22 The problem is they do not.  

The biannual reports provide details of outputs, not their significance in either tactical 

or strategic terms. They loosely describe what was targeted, not whether there was a successful 

outcome. Moreover, despite the proclamation of enhanced transparency and accountability, the 

updates have reduced in length, scope and depth of analysis through less reliance on illustrative 

case studies (Figure 3.1). Notwithstanding the move towards quantification, ASIC has 

progressively reduced contextual content. Little detail is provided on whether specific 

enforcement actions led to success in changing behaviour. The reports do not link specific 

enforcement action to the severity of the breach. They do not footnote which individual or 

entity was targeted, making independent verification difficult, if not impossible. As such, the 

reports alone cannot provide the basis to evaluate outcomes, or identify actual, perceived, or 

latent barriers to regulatory effectiveness. ASIC does not provide any meaningful information 

into how, or why, it chose specific enforcement strategies. It does not report on the impact of 

 
20 See ASIC, ASIC’s Approach to Enforcement (n 2) 2.  
21 These non-coercive tools include stakeholder consultation and engagement, ongoing surveillance, education 
campaigns, guidance, and policy advice. 
22 ASIC, Enforcement Outcomes (Report 281, March 2012) 5. 
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individual action on the entity under investigation, the regulated population or evidence its 

strategy has worked, or, if not, why it did not do so.23 

Figure 3.1: The Vagueness of ASIC Enforcement Reporting 2011–2020  

 
Source: Collation of Biannual ASIC Enforcement Reports 2011–2020  

This is somewhat surprising given ASIC itself divides its enforcement strategy into discrete 

but overlapping types of enforcement action, each correlating to a staged climbing of the 

enforcement pyramid. These include punitive action (including prison terms and court orders, 

criminal financial penalties, civil financial penalties); protective action (determined in-house 

through administrative sanction); preservative action (including injunctions to prevent asset 

shifting); corrective action (including rectification of misleading advertising); compensation 

action; negotiated resolution (including enforceable undertakings); or Infringement Notices 

and public warnings.24 ASIC does not tabulate which of the three main drivers of compliance 

identified by the organisational theory literature are utilised: coercive-alienative (working on 

fear and force); remunerative-calculative (driven by material acquisitive incentives); or 

 
23 For a diagrammatic representation of its approach, see ASIC, ASIC’s Approach to Enforcement (n 2) 2 (noting 
also that assessment can originate from a member of the public reporting misconduct, ongoing monitoring and 
surveillance, a referral from another regulator or a report to ASIC as required by law). The failure of the agency 
to report on this data makes it exceptionally difficult to evaluate overarching performance. 
24 See ASIC, ASIC’s Approach to Enforcement (n 2) 5–7. 
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normative-moral (linked to self-control and identification with societal objectives and 

adherence, or, more accurately, commitment to a discourse of duty).25  

Each specific approach to enforcement has advantages and disadvantages. For example, 

perceptions of unnecessary surveillance and unwarranted inspection can undermine legitimacy. 

Similarly, the privileging of a rules-based order can facilitate ‘technical compliance’.26 The 

result can be a narrow reading of law’s intent, with the risk of adherence to procedure trumping 

substance, but also a myopic understanding of what the precise problem is, a matter brought to 

our attention by the ALRC.27 The critical distinction between form and purpose is noticeable 

by its absence from ASIC’s public narrative and its analytic focus. This myopia is most evident 

in the latest Statement of Intent, provided to the federal government in August 2021. The 

statement commits the agency to using the full suite of powers, without specifying how or 

why.28 Crucially, the communication does not signal any limitations of the existing framework. 

The result can be a dialogue de sourds – a dialogue of the deaf – between parties that do not 

understand, nor seek to understand, each other.  

Matters are not helped by returning to either original media releases or in the case of 

EUs an examination of individual negotiated terms. This is surprising. The regulator is, after 

all, explicit about the considerations it takes (or should take) into account. These include the 

nature and seriousness of the suspected misconduct; the conduct of the person or entity after 

the alleged contravention; the strength of the case; and the expected level of public benefit.29 

The opacity in reporting makes it impossible to tell whether ASIC’s strategy was designed to 

have a specific or general deterrence effect or to enhance compliance; whether these objectives 

are in conflict; or how the agency managed any trade-off. This comes notwithstanding the 

 
25 See Amitai Etzioni, A Comparative Analysis of Complex Organizations (Free Press, 1975); Modern 
Organizations (Prentice Hall, 1997); see more generally, Julien Etienne ‘Compliance Theories: A Literature 
Review’ (2010) 60 Revue Francaise De Science Politique 493 (noting that while responsive regulation attempts 
to integrate competing logics, at core they remain incommensurable).  
26 See Doreen McBarnet and Chris Whelan, Creative Accounting and the Cross-Eyed Javelin Thrower (John 
Wiley, 1999); Doreen McBarnet, Crime, Compliance and Control (Ashgate, 2004); Doreen McBarnet, ‘Financial 
Engineering or Legal Engineering? Legal Work, Legal Integrity and the Banking Crisis’ in Iain MacNeil and 
Justin O’Brien (eds), The Future of Financial Regulation (Hart Publishing, 2010) 67.  
27 ALRC, Corporate Criminal Responsibility (n 6) 1.21. Under its terms of reference, the ALRC was asked to 
explore how to attribute blame to a corporation for underpinning culture, which is enshrined in the Criminal Code 
but excluded in relation to the operationalization of the criminal provisions of the Corporations Act. For the ALRC 
the situation was unsustainable; see ALRC, Corporate Criminal Responsibility (n 6) 14 (Recommendation 6).  
28 See ASIC, ‘Statement of Intent’ (August 2021) 1-2. ASIC commits to ‘use our full suite of regulatory tools in 
a targeted and proportionate way, to identify and reduce the risk of misconduct in the markets and sectors we 
regulate. We will focus our enforcement action on areas of greatest harm and take an active and targeted approach 
to enforcement.’ The ALRC is accepting of a gradated approach but suggests there is a profound danger associated 
with overcriminalisation of trivial offences; see ALRC, Corporate Criminal Responsibility (n 6) [5.16]–[5.17].  
29 ASIC, Enforceable Undertakings (n 3) 10. 
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explicit recommendation of the ANAO that ASIC should report on why particular approaches 

are privileged.30 ASIC appears to have recognised this, if belatedly. The reports are no longer 

termed outcomes. The emphasis is on the provision of updated information.31 So much for the 

communication; what, then, of the quantitative substance? Unfortunately, the reports are 

similarly problematic.  

ASIC reports within discrete reporting periods. This leads to the risk that the same action 

can be counted multiple times. As Gilligan and his co-authors suggest, the lack of detail means 

that ‘caution is certainly warranted where regulators have an interest in boosting numbers, 

whether to meet key performance indicators or political or community expectations’.32 With 

these caveats noted, what do the reports tell us about ASIC’s goal setting imperatives and 

performance in achieving satisfactory outcomes? Unfortunately, here too the answer is not that 

much. To understand why, it is necessary to illustrate the structural and presentational 

limitations of the enforcement reports.  

ASIC divides its enforcement strategy into four main areas – market integrity; corporate 

governance; misconduct in the provision of financial products and services; and small business 

compliance and deterrence.33 As noted above, there has not been aggregation by ASIC of 

performance over time – whether it be area of concern; deployment of specific mechanism; for 

what purpose; or within which overarching framing.34 When that aggregation takes place – one 

empirical task conducted for this thesis – patterns begin to emerge. First impressions can, 

however, be deceptive (see Figure 3.2). At first glance, the market conduct regulator appears 

to utilise the whole range of sanctions. This reinforces the self-messaging from ASIC it is a 

muscular law enforcement agency. In the period 2012–2020, for example, criminal actions 

 
30 ANAO (n 11) 17; see also, more broadly, ALRC, Corporate Criminal Responsibility (n 6) 3.123. 
31 The change originated with the appointment of Daniel Crennan QC as Deputy Chairman; see ASIC, 
Enforcement Update: July to December 2018 (Report 615, April 2019) 2 (noting the beginning of the ‘why not 
litigate’ strategy).  
32 Gilligan et al (n 15) 272. 
33 This marks a refinement from an initial tripartite strategic prioritisation used from 2011 to 2017 to ensure (a) 
confident and informed investors and financial consumers, (b) fair and efficient financial markets; and (c) efficient 
registration and licensing (with a focus on small business); see ASIC, Enforcement Outcomes: July to December 
2011 (Report 281, March 2012) 4. For shift to current framework, see ASIC, ASIC Enforcement Outcomes July 
to December 2017 (Report 568, February 2018) 6–19. 
34 One way of transcending this impasse is by the regulator recognising conflicting goals but prioritising them 
through effective deliberation and communication; see Julien Etienne, ‘Compliance Theory: A Goal Framing 
Approach’ (2011) 33(3) Law and Policy 305. In so doing, it is posited explicit regulatory framing can address 
‘normless anarchy’; see, more broadly, Amitai Etzioni, The New Golden Rule: The Community and Morality in a 
Democratic Society (Profile Books, 1997) 72. This is consistent with the normative intent behind responsive 
regulation, and Braithwaite’s subsequent emphasis on how to measure regulatory excellence which was set out in 
Chapter 1. It is one, however, that has been largely sidelined, in favour of an instrumental approach, which takes 
the law (and its interpretation as a given); see Peter Mascini, ‘Why Was the Enforcement Pyramid So Influential? 
And What Price was Paid’ (2013) 7(1) Regulation and Governance 48. 



87 

never dipped below 300 per annum. EUs and other forms of negotiated settlement surpass the 

deployment of civil penalties between 2011 and 2016, and track downwards with them from 

2017 to 2020. 

Figure 3.2: ASIC Deployment of Enforcement Options 2011–2020 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

This suggests ASIC’s ability and willingness to escalate when required to the enforcement 

apex. It is particularly striking that warning letters are rarely used, and there is no reference to 

how educational initiatives (or their failure) influence the decision by ASIC to embark on an 

escalation strategy, either in relation to a particular infraction or the demonstration effect that 

can be achieved by taking a particular approach to resolve a specific matter.35 Moreover, in 

contrast to the emphasis on negotiation over sanction in responsive regulation theory (which 

ASIC endorses), the agency appears to operate an inverted version of the enforcement 

pyramid.36 When visualised through a bar chart, the apparent emphasis on punitive sanction is 

striking (Figure 3.3), and when shown statistically (Figure 3.4) even more so.  

 
35 See Gilligan et al (n 14) 275 (noting ‘it is likely that regulators such as ASIC will come under pressure to 
produce data that is more specific and logically consistent than the quantitative data in the Enforcement Reports, 
as it is difficult to see how such data could meet anything but the most general of key performance indicators’)  
36 See Jasper Hedges et al, ‘The Policy and Practice of Enforcement of Directors’ Duties by Statutory Agencies 
in Australia: An Empirical Analysis’ (2017) 40(3) Melbourne University Law Review 905, 943 (noting that in a 
dataset comprising all civil, criminal and administrative sanction from I January 2005 – 31 December 2014, ‘civil 
enforcement was significantly less prevalent than criminal enforcement, despite the ostensible primacy of civil 
enforcement; the majority of sanctions were incapacitative, which is contrary to a pyramidal model of 
enforcement; and monetary sanctions and custodial sentences were set well below the statutory maxima, casting 
doubt on their deterrence value’). Contrast with Gilligan and Ramsay (n 14) 435 (noting that the analysis required 
submission of a Freedom of Information request to the CDPP and months of negotiation). For a useful pie-chart 
covering the type of criminal offences covered by Corporations Act, see ALRC, Corporate Criminal 
Responsibility (n 6) 78. The ALRC notes at [3.18] ‘a substantial number of offences [in the Corporations Act 
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Figure 3.3: ASIC Deployment of Enforcement Options 2011–2020 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

Figure 3.4: ASIC Deployment of Enforcement 2011–2020 in Percentage Terms 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

There is, however, an even larger distortion. Drilling into the data reveals the small business 

component dominates enforcement. The overwhelming majority of activity is described as 

‘action against directors’. It is unclear what this action was; how severe the breach; and whether 

specific areas of concern were targeted. The data lacks the specificity to judge. When one 

excludes the small business division, a very different picture comes into view. As shown, and 

consistent with the Royal Commission’s findings, escalation has been notable by its absence 

(see Figure 3.5).  
  

 
2001] criminalize more trivial misconduct’, such as ‘failing to place an Australian Company Number on certain 
company documents [s 153] ... as is a failure to notify ASIC of a change in company office hours [s 145(3)]’. 
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Figure 3.5: ASIC Enforcement (Excluding Small Business) 2011–2020 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

ASIC concentrated primarily on administrative measures or negotiated outcomes. These 

include placing restrictions on or cancelling the holding of an Australian Financial Services 

Licence (AFSL); director disqualification or banning orders; and Infringement Notices. Civil 

penalty action picked up in 2017. Until then it lagged a preference for negotiation, while 

criminal sanction was a last resort throughout.37 Alternative visual representations reinforce 

this point (see Figures 3.6 and 3.7).  
  

 
37 For discussion of the civil penalty regime in Australia and its limitations, see Michelle Welsh, ‘Civil Penalties 
and Responsive Regulation: The Gap Between Theory and Practice’ (2009) 33(3) Melbourne University Law 
Review 908; Vicky Comino, ‘Effective Regulation by the Australian Securities and Investments Commission: The 
Civil Penalty Problem’ (2009) 33(3) Melbourne University Law Review 802; Vicky Comino, ‘James Hardie and 
the Problems of the Australian Civil Penalties Regime’ (2014) 37(1) UNSW Law Journal 195.  
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Figure 3.6: ASIC Enforcement (Excluding Small Business) 2011–2020 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

Figure 3.7: ASIC Enforcement 2011–2020 in Percentage Terms 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

Far from muscularity, for larger entities and the markets in which they trade, resort to civil 

penalties and criminal action by ASIC has been increasingly side-lined. There are potential 

reasons for this. Some are tactical, other strategic. Both are informed, in degree, by pragmatism 

in the opportunistic sense of the word. One explanation, for example, is that even when the full 

weight of civil or criminal sanction was applied (until significant increases in 2019) the 

financial penalty or custodial sentence was low. The court’s willingness to impose custodial 

sentences for demonstration effect is also open to question (which could reflect the strength of 

the evidence or the way the cases were pleaded). The gaps raise questions of utility, as does 

the length of time taken to go through the court system.  
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In a comparatively rare criminal case taken against a senior executive of a publicly listed 

company, for example, the Director of Public Prosecutions (operating on ASIC’s behalf) 

charged the former Chief Financial Officer of Leighton Holdings, Peter Gregg, with 

falsification of earnings. The offence dated back to December 2011. Sentence was passed on 

29 August 2019. Gregg was sentenced to two years for what Lakatos J held was a $15m 

accounting decision that ‘benefited [the defendant] in avoiding reputational damage to himself 

and Leighton Holdings, and that it was avoiding financial and reputational damage to his 

employer which primarily motivated him to engage in this conduct’.38 His Honour ruled that 

the sentence be served through an Intensive Correction Order (ICO), one year of which in 

mandated home detention. Similarly, Gilman Wong, the Chief Executive Officer of a Sirtex 

Medical, an ASX-listed medical supplies firm, who traded on inside information on declining 

sales figures was sentenced to an eighteen-month imprisonment term but ‘immediately released 

on the recognisance of $10,000 to be of good behaviour for five years’.39 In a further example 

of comparative leniency, an ICO was imposed on Trevor Martin, a financial adviser operating 

through a subsidiary of AMP who diverted investment funds to his own account.40 It is an open 

question, therefore, whether the courts necessarily provide the signalling to achieve effective 

regulatory outcomes, a position asserted but not demonstrated by the Royal Commission.  

ASIC’s recent reluctance to ascend the enforcement pyramid in relation to individual 

executives in corporate Australia (and rarely to corporations) stands in marked contrast to past 

(apparent) determination to prosecute to the fullest extent possible, most notably in the 

aftermath of the March 2001 collapse of HIH, Australia’s second largest insurance company.41 

Moreover, the current emphasis on more punitive sanctions, even through negotiation or 

administrative measures, involved primarily those with neither the financial nor legal resources 

to take the matter to court. This was highlighted in a withering rebuke by the Senate. It noted 

ASIC’s silence on the number of cases taken (and win–loss record) against major entities 

compared to less well-resourced individuals and entities, potentially disguising the agency’s 

 
38 ASIC, Enforcement Update July to December 2019 (Report 660, April 2020) 7. 
39 ASIC, Enforcement Update January to June 2020 (Report 666, September 2020) 13. 
40 Ibid 11. 
41 In relation to the collapse of HIH Insurance, see ASIC, ‘Rodney Adler Sentenced to Four-and a-Half Years’ 
Jail’ (Media Release, 14 April 2005), in which the then-chair of ASIC, Jeff Lucy, commented that ‘ASIC is fully 
satisfied and believes this sentence appropriately serves the public interest, and reflects the serious nature of the 
charges on which Mr Adler has been convicted’. The media release cites Dunford J that ‘the offences are serious 
and display an appalling lack of commercial morality … Directors are not appointed to advance their own interests 
but to manage the company for the benefit of its shareholders to whom they owe fiduciary duties … They were 
not stupid errors of judgement but deliberate lies, criminal and in breach of his fiduciary duties to HIH as a 
director’). 
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inclination to take on large corporations.42 The inevitable question this raises is, why? Does it 

reflect realism, ennui or capture?  

Even when the regulator pursued the four-pillar strategically important bank Westpac for 

the manipulation of the Bank Bill Swap Rate (BBSW), the domestic equivalent of the London 

Interbank Offered Rate (LIBOR), the financial penalty extracted was low.43 The $3.3 million 

fine imposed (the maximum available at the time for three proven breaches) was a fraction of 

the community payments extracted from the other players in the Australian BBSW 

marketplace. These, in turn, were a fraction of the settlements secured by comparable 

regulators in both the United States and the United Kingdom, or the capital charges imposed 

by Singapore on contributing participants for resolution of alleged manipulation of its rate.44 

These matters will be considered in detail in a subsequent case study (Chapter 4), which also 

highlights the self-imposed limitations associated with the EUs negotiated with the other three 

pillar banks in terms of changing organisational culture. Suffice to note here that litigation 

caution has a rational basis if non-judicial strategies can lead to the appearance of regulatory 

outcomes, particularly in areas in which questions of what constitutes best practice are 

contested within the regulatory ecosystem itself, or financial penalties insufficient to guarantee 

both compliance and deterrence.  

A second problem to emphasise is that the enforcement data occludes as much as it, 

perhaps unintentionally, reveals. The deeper one delves, the more problematic the reports 

become, raising unexplained anomalies. ASIC categorises the data on enforcement to uphold 

market integrity, for example, into four main categories – insider trading, market manipulation, 

continuous disclosure and market integrity rules (see Figure 3.8). The stated aim of 

enforcement in this area is to address:  

Significant market misconduct;  

Misconduct that is serious either by its nature or extent of harm, or that involves a large 

market participant or licensed entity;  

Misconduct that involves a high risk of significant consumer harm, particularly involving 

vulnerable consumers; and  

 
42 Senate Economic References Committee (n 10) 17.3. See also Gilligan and Ramsay (n 14) 435 (noting ‘limited 
levels of enforcement; substantial prosecutorial concentration upon a small number of sections in the legislation; 
low levels of prosecutions against corporations compared to individuals; high rate of successful prosecutions; 
high proportion of defendants are male; and penalties are limited in their severity’). 
43 Australian Securities and Investments Commission v Westpac Banking Corporation [2018] FCA 1701.  
44 See Darrell Duffie and Jeremy Stein, ‘Reforming LIBOR and Other Financial Benchmarks’ (2015) 29(2) 
Journal of Economic Perspectives 191, 196–8 For the Singaporean approach, see Justin O’Brien, ‘Singapore 
Sling: How Coercion May Cure the Hangover in Financial Benchmark Governance’ (2014) 7(2) Journal of Risk 
Management in Financial Institutions 174.  
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Misconduct by individuals, particularly criminal conduct or governance failures, at board 

or executive level.45  

Notwithstanding the publicity associated with cases involving insider trading or market 

manipulation, since 2016 the most significant form of action has been for the breach of generic 

market integrity rules. This suggests an unexplained disconnect with underpinning 

enforcement priorities. 

Figure 3.8: ASIC Enforcement of Market Integrity 2011–2020 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

Once again, visualising the data in the form of a bar chart (Figure 3.9) and in percentage terms 

(Figure 3.10) is illuminating. 
  

 
45 ASIC, Enforcement Update (n 39) 5.  
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Figure 3.9: ASIC Enforcement of Market Integrity 2011–2020 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

Figure 3.10: Market Integrity Enforcement 2011–2020 in Percentage Terms 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

In the second main area of concern for ASIC, corporate governance, most of the enforcement 

action occurs also outside the stated priority areas. The brief case studies tell us what happened. 

Here again, they do not link the output to strategic outcomes. There is no explicit linkage 

between how and why banning orders are used relative to the nature of underpinning conduct; 

0

10

20

30

40

50

60

70

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Insider Trading Market Manipulation Continuous Disclosure

Market Integrity Rules Other Market Misconduct

0%

25%

50%

75%

100%

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Insider Trading Market Manipulation Continuous Disclosure

Market Integrity Rules Other Market Misconduct



95 

the sector of the market targeted; or the size and listing of individual companies and 

corporations. This is particularly problematic in the case of banning orders, what Jasper Hedges 

and his co-authors term ‘the dominant mode of corporate law enforcement’ in Australia.46 The 

result is an appearance of muscularity and strategic application, which may be unwarranted 

(Figure 3.11). 

Figure 3.11: ASIC’s Corporate Governance Emphasis 2011–2020 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

The board of directors holds ultimate responsibility for the governance of the corporation. 

Notably, outside the small business sector the number of actions taken against directors has 

declined; precipitously so if one looks at listed corporations. The complexity of the modern 

corporation means that it is exceptionally difficult to pin responsibility on either individual 

executives or the board. One way to address this is through gatekeepers,47 most notably the 

audit profession. Their work is central to the operation of the disclosure paradigm. Through a 

combination of internal evaluation of policies and procedures and external validation, audits 

 
46 See Jasper Hedges, George Gilligan, and Ian Ramsay, ‘Banning Orders: An Empirical Analysis of the Dominant 
Mode of Corporate Law Enforcement in Australia’ (2017) 39(4) Sydney Law Review 501, 501 (noting ‘the 
increasing prevalence and severity of banning orders, an estimated 87% of which were administrative decisions 
by ASIC, or appeals from such decisions (rather than first instance decisions by the courts), raise concerns 
regarding the accountability of banning practices. The judiciary has acknowledged that banning orders, while 
primarily protective in purpose, also function as a form of retribution akin to criminal punishment. Yet 
administrative hearings are not subject to the rules of evidence that apply to criminal court proceedings and the 
reasons for banning orders are not available to the public’).  
47 See John Coffee, Gatekeepers: The Professions and Corporate Governance (Oxford University Press, 2006).  
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attest to the accuracy of financial accounts and account for how risk is managed within an 

organisation.48  

From ASIC’s perspective, ‘audit quality concerns matters that contribute to the 

likelihood of the auditor achieving the fundamental objective of obtaining reasonable assurance 

that the financial report as a whole is free of material misstatement, and that the auditor ensures 

any deficiencies detected are addressed or communicated through the audit report’.49 While 

auditors have been targeted consistently by ASIC, the numbers are small (Figure 3.12 and 

Figure 3.13) and cases are dealt with exclusively through negotiation, a process that is further 

highlighted in the discussion of EU application below.  

Figure 3.12: ASIC’s Corporate Governance Focus 2011–2020 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

 
48 Linda DeAngelo, ‘Auditor Size and Audit Quality’ (1981) 3(3) Journal of Accounting & Economics 183, 186 
(‘The quality of audit services is defined to be the market-assessed joint probability that a given auditor will both 
(a) discover a breach in the client's accounting system, and (b) report the breach’).  
49 ASIC, Audit Quality and the Role of Directors (Information Sheet 196, March 2014) 1. In addition, ASIC 
releases annual reports on audit quality; see eg ASIC, Audit Inspection Report 1 July 2020 – 30 June 2021 (Report 
709, 30 November 2021) 5 (‘Negative findings from our reviews of audits do not necessarily mean that the 
financial reports audited were in fact materially misstated. Rather, in our view, the auditor did not have a sufficient 
basis to support their opinion on the financial report. For the largest six firms (where we direct most of our 
inspections) there were negative findings in 23% of the 115 key audit areas reviewed across 35 audit files this 
year. This compares to 24% of the 156 key audit areas across 46 audit files reviewed last year. There were negative 
findings in 32% of the 149 key audit areas we reviewed on a risk basis across 45 audit files at 16 firms (including 
the largest six firms) this year. This compares to 27% for the 179 key audit areas reviewed across 53 audit files at 
13 firms last year. The level of negative findings based on the key audit areas reviewed this year for firms outside 
the largest six firms was 59% compared to 48% for those reviewed last year. However, the findings percentages 
for firms outside the largest six firms are not directly comparable between periods as six of the 10 firms inspected 
this year were not inspected last year’).  

0

10

20

30

40

50

60

70

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Directors Insolvency Liquidators Auditors Other



97 

Figure 3.13: ASIC’s Corporate Governance Focus 2011–2020 in Percentage Terms 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

If audit is designed as a mechanism to investigate the nature of culture within an organisation, 

which ASIC repeatedly suggested was an imperative, either it was one not listened to, nor did 

the agency take any action at any level of the pyramid to amplify its message. The result was 

that the culture criteria was not included in audit evaluation. Standard operating practices did 

not change. As will become clear below, it is of particular significance that the settlements 

were disproportionately severe on those operating within smaller practices. A similar reality 

pertains for liquidators and insolvency practitioners. No one, it appears, gave cognisance to the 

fact that if the gatekeepers are not themselves guarded, enrolling the professions may be little 

more than an illusory hope. Given the Royal Commission’s focus on financial advice, it is not 

surprising that it, and the broader financial services sector, accounts for the majority of ASIC 

enforcement action in recent years. Here again, we see problems associated with oblique 

communication. There is a paucity of data about what sectors have been targeted and whether 

there has been a privileging of enforcement at the lower end of the market (see Figure 3.14).  

If the suspicion of concentration on the smaller end of the market holds, it would stand 

in marked contrast to the evidence to the Senate by ASIC that it acts ‘without fear or favour 

irrespective of the size of the organisation’.50 ASIC remained wedded to publication of generic 

information, making definitive judgement difficult. The evidence, however, points in this 

this direction. Moreover, while there has been an increasing emphasis on credit suitability, and 
  

 
50 Senate Economic References Committee (n 10) [17.17]. 
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Figure 3.14: ASIC’s Financial Services Enforcement Focus 2011–2020 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

dishonest or misleading and unconscionable conduct, each has witnessed a steep decline since 

2016. This is notwithstanding the outworking of cases referred to ASIC by the Royal 

Commission. If these cases are excluded, the fall is even steeper. ASIC, by this calculation, is 

not only ineffective but, arguably, missing in action. In this area also a disproportionately high 

number of enforcement actions fall outside core areas of stated concern (see Figure 3.15).  

Figure 3.15: ASIC’s Financial Services Focus 2011–2020 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 
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The failure to update the classification system in order to reflect actual enforcement practice is 

a curious oversight. As with the other visualisations, the scale becomes apparent when 

highlighted through a bar chart (Figure 3.15) and expressed in percentage terms (Figure 3.16). 

Figure 3.16: ASIC’s Financial Services Focus 2011–2020 

 
Source: Data Collated from Individual Biannual ASIC Enforcement Reports 2011–2020 

This analysis of the enforcement outcomes reports reinforces early academic concern that 

quantification without context can be meaningless.51 The failure to provide reporting with 

sufficient granularity undermined ASIC’s capacity to mount a successful defence of the 

comparative effectiveness of persuasion to successive parliamentary inquiries, as well as the 

Royal Commission itself. It has been, and remains, an unmitigated public relations disaster. If 

effective compliance rests on effective marshalling of three distinct but overlapping strategies 

– coercion, use of incentives and attempts to change culture to generate moral commitment – 

there is little evidence that ASIC applied any or all to secure defined regulatory outcomes. 

This is not, however, the end of the matter. The existence of a central register that holds all 

EUs since 1998 allows the detailed examination of outcomes for this mode of enforcement, 

one which the agency has conspicuously failed to carry out. As such, it provides a dataset to 

evaluate the agency’s performance in traversing the slopes of the responsive regulation 

pyramid. It is to this task we now turn.  

  

 
51 Gilligan et al (n 14) 278. 
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III COMPLIANCE, CONTROL AND DETERRENCE 

The legislative basis for EUs was outlined in the introduction to this thesis. Chapter 1 

demonstrated the centrality of the EU to responsive regulation. It also emphasised the concern 

by Braithwaite, the theory’s co-creator, that ‘regulatory capture would be the best way to 

characterise a great many enforceable undertakings that have been negotiated in Australia’.52 

This raises the question of why, a question not addressed by a positivist accounting of the 

biannual enforcement reports. Until the Royal Commission, ASIC held that ‘enforceable 

undertakings are one of most flexible and effective remedies to improve and enforce 

compliance with the law’.53 Note the explicit normative phrasing. The agency privileged the 

EU, arguing ‘this remedy can achieve a more effective regulatory outcome than civil or other 

administrative action’.54 It is explicit in this matter.55 In determining whether the EU leads to 

more efficacious regulatory outcomes, ASIC, in turn, considers whether it: 
(a) Promotes the integrity of, and public confidence in, our financial markets and 

corporate governance  
(b) Specifically deters the person from future instances of the conduct which gave rise to 

the undertaking  
(c) Promotes general deterrence in making the business community aware of the conduct 

and the consequences arising from engaging in that conduct; and/or  

(d) Provides an ongoing benefit by way of improved compliance programs.56  

This thesis builds on previous studies on ASIC’s use of the EU.57 The dataset for this thesis 

was constructed manually from a register held on the ASIC website. The register contains 

summaries of each individual action, the undertaking itself and associated media release. What 

is immediately apparent is how ASIC had already significantly reduced usage after an early 

peak in 2000 (Figure 3.17), which coincided with the tenure of the current ASIC chair, Joe 

Longo, as the agency’s then director of enforcement.58  

 
52 John Braithwaite, ‘Responsive Excellence’ (Paper Prepared for the Penn Program on Regulation’s Best-in-
Class Regulator Initiative, June 2015) 7. For discussion of this paper, and its importance, see Chapter 1. 
53 ASIC, Enforceable Undertakings (n 3) 4.  
54 Ibid. 
55 Ibid 8–9. ASIC sets out four advantages:  

Produce a swift result that compensates persons who have suffered loss or damage as a result of the 
contravention or alleged contravention of the law 
Compel the individual, company or responsible entity to implement improved compliance arrangements, 
monitored by an independent expert reporting to ASIC 
Restrict the activities that may be undertaken by an individual, company or responsible entity [and] 
Be a cost-effective alternative to litigation. 

56 Ibid 10. 
57 See eg Bird et al (n 6); Nehme et al (n 6) 
58 Joe Longo, ‘Enforceable Undertakings: Quicker and More Flexible Regulatory Responses’, Company Director 
(June 2000) 28–9.  
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Figure 3.17: Total Number of ASIC Enforcement Undertakings 1998–2020 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

If the EU is to provide a bulwark against misconduct, it is essential to place an accountability 

lens over its operation. What this exercise shows is that ASIC used the mechanism sparingly, 

substantively as well as numerically. Listed corporations were rarely targeted (100 actions, or 

18% of the total), with non-listed companies accounting for 184 actions or 34%. It was only in 

2016 and 2017 that companies were targeted more than individuals, and this at a time in which 

the measure was rarely used (Figure 3.18).  

Figure 3.18: The Targets of ASIC’s Use of Enforceable Undertakings 1998–2020  

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

No significant attempt was made to change culture by imposing conditions on entities that held 

an AFSL that could, in turn, provide a demonstration effect or provide a benchmark for the 

industry. Rhetorical power was weak. ASIC’s bargaining power was lopsided given the fact 
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that an EU cannot be unilaterally imposed. Even when deployed against individuals in the 

wholesale financial markets the sanction was limited, as will be explored in more detail below.  

For the thesis, an intricate coding protocol was developed. It allows for differentiation 

according to state, sector, individual professional status, entity size and sector. For consistency, 

it has deployed the headings that ASIC uses in its biannual enforcement outcomes reports. Not 

surprisingly given its population density,59 the majority of enforcement action was 

concentrated in New South Wales (although disproportionately in the case of financial services 

and within wholesale markets), followed by Victoria and then Queensland (see Table 3.1), 

where ASIC concentrated its enforcement in the retail credit space, particularly in relation to 

lending practices that impacted on First Nations people (although this is also evident in Western 

Australia, South Australia and Queensland).  

Table 3.1: Breaking Down Enforceable Undertaking Usage by Category and State 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

At this broad level, one can already see patterns emerging. By far the largest number of 

corporate actions were taken against inadequate controls (139, or 25.41%), suggesting that 

institutional compliance failure was an abiding issue. Again and again, ASIC used the EU to 

signal ongoing concern about a failure to act in the best interest of clients (72 actions, or 

13.16%) or inadequate disclosure (67, or 12.25%), with ethical concerns linked to the failure 

 
59 See Australian Bureau of Statistics Quarterly Populations Estimate by State/Territory, Age and Sex September 
2019–September 2020 (Report, Commonwealth of Australia, 2021) 
<https://stat.data.abs.gov.au/Index.aspx?DataSetCode=ERP_QUARTERLY>. 
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to act fairly accounting for 59 actions, or 10.79% of the total. Just under 15% (82 actions) 

related to unlicensed activity, while 5.85% (32 actions) were directly attributed to failure of 

professional duties. This failure to shift market practice necessitates a qualitative examination 

of ASIC’s strategic direction, and the role the EU played within it, not least when it comes to 

remediation (Figure 3.19).  

Figure 3.19: Total of Remediation Payments Associated with ASIC EUs 1998–2020 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

ASIC had presented to the Royal Commission that remediation was evidence of positive 

consumer outcomes. Remediation was a problematic issue for ASIC, not least because of the 

numerical paucity of cases (Figures 3.19). Remediation was required in only 19 cases of a total 

of 547. Interestingly, remediation spikes also reflect external concern that ASIC was 

privileging settlement over punishment. It appears more than a coincidence that ASIC (and the 

offending institution) settled after unease expressed by the Senate and, more seriously from a 

reputational perspective, because of impending Royal Commission hearings. Similar factors 

were at play in relation to resolution of financial benchmark litigation, a matter we return to in 

Chapter 4. Moreover, for the Royal Commission remediation was, as we have seen, an 

unacceptable regulatory outcome. A further mechanism to pay attention to is the negotiation 

of ‘voluntary’ community payments, the timing of settlement, the dispersal and the 

accountability mechanism demanded – or acquiesced to – by ASIC (Figure 3.20). Community 
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payments by an entity (a proxy for the fine likely to be imposed if the matter was pursued in 

court) can demonstrate regulatory severity. They also add a patina of legitimacy to the entire 

process, but only if associated with demonstrable remorse (for which there is no direct 

evidence).  

Figure 3.20: Trajectory and Cumulative Total of Community Payments 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

As shown, for ASIC these were used in 2013 with early settlement of financial benchmark 

cases but did not ramp up until 2016 (in a case involving Cash Converters) and again in 2017 

and 2018 in relation to benchmark manipulation. Table 3.2 below provides a snapshot of all 

community payments authorised by ASIC.60 At this stage, it is important to emphasise that the 

voluntary payment regime applied to an exceptionally limited number of albeit high-profile 

cases (Table 3.2 and Figure 3.21), most notably the BBSW cases and those involving provision 

of financial advice.  
  

 
60 In this context, failure to act in the best interest of clients refers to the provision of financial advice, while failure 
to act efficiently and fairly is a breach of a licence obligation. 
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Table 3.2: The Cost of Voluntary Settlement 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

They also reflected increasing unease about misconduct, which was to lead inexorably to the 

staging of the Royal Commission itself. It could also have impacted on the strategic calculation 

of both sides to settle, which is consistent with what Dianne Vaughan terms the contingency 

of ‘interdependence’ between regulator and regulated in the event of the system itself coming 

into disrepute.61 
  

 
61 Dianne Vaughan, ‘Towards Understanding Unlawful Organizational Behavior’ (1982) 80(7) Michigan Law 
Review 1377, 1384.  
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Figure 3.21: Number of EUs Associated with Community Payments 

  
Source: Data Collated from ASIC Enforceable Undertaking Register 

The total amount was disproportionately influenced by three settlements with Australia New 

Zealand Bank, National Australia Bank and Commonwealth Bank of Australia associated with 

the manipulation of the Bank Bill Swap Rate (BBSW). The timing of these payments is itself 

a reflection of a charged political climate. In earlier settlements involving contributing banks 

to the BBSW, ASIC accepted voluntary payments from UBS, the Royal Bank of Scotland 

(RBS) and BNP Paribas at much lower levels. Three major Australian banks, which dominated 

the market, held off, only settling when the federal government reluctantly acquiesced to 

establishing a Royal Commission. At this stage the price of settlement went up, and 

dramatically so. ANZ and NAB settled on the eve of going to court in 2017, while CBA settled 

during the civil penalty action taken against Westpac for the same offence, matters that form 

the focus of an extended case study below (see Chapter 4). It remains to be seen whether ASIC 

will continue to insist on or acquiesce in voluntary payments as an indicator of (albeit belatedly 

expressed) remorse. What is also clear, however, is that the voluntary payment is associated 

primarily with a failure of internal controls, an ongoing systemic issue for the finance sector, 

and in particular its largest institutions (see Table 3.3), one which the payment has not proved 

effective in stopping recidivism.  
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Table 3.3: Financial Exposure of Financial Institutions 

  
Source: Data Collated from ASIC Enforceable Undertaking Register 

The four domestic pillar banks account delivered the most community payments. Significantly, 

they were repeat offenders. ANZ has paid a total of $27,250,000 in relation to four incidents. 

National Australia Bank paid out $26,500,000 in relation to three agreements, while the 

Commonwealth Bank of Australia signed up to three EUs, with a combined financial total of 

$18,750,000. If its financial advice subsidiary is also considered the total increases to 

$21,750,000 (see Table 3.3). Westpac agreed to voluntary payments of $3,000,000, which does 

not take into account the proposed $35,000,000 settlement which was not agreed to by the 

Federal Court.62 Macquarie Bank also agreed to a payment of $2,000,000. This combines to 

make $80,500,000 of the $92,244,410 or 87%. Significantly, all major Australian banks were 

found to have inadequate controls and three were operating in ways that breached fairness 

obligations, albeit without admitting liability. It is also of concern from a perspective where 

the payment has gone, for what purpose (see Figure 3.22).  

As shown in Table 3.4 below, a total of $92,244,410 has been distributed, $58,600,000 

of which comes from the BBSW action, the overwhelming majority of which went directly to 

Ecstra, a non-profit organisation committed to building financial capability (see Figure 3.22). 
  

 
62 Australian Securities and Investments Commission v Westpac Banking Corporation [2018] FCA 1733. 



108 

Figure 3.22: Beneficiaries of BBSW-Related Community Payments 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

Just under 4% of the total was dispersed at grassroots level (to the Financial Rights Legal 

Centre), a result of a targeted approach by ANZ to nominate the destination for its own 

charitable donations. When the total is calculated, Ecstra and its predecessor, Financial 

Literacy Australia, received $79,515,000. Neither has reported on how this specific funding 

achieved particular outcomes beyond annual reporting.  

Table 3.4: The Recipients of Voluntary Payments 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

On one level, the choice of financial literacy was a safe option, not least because in April 2018 

a changed Statement of Expectations noted:  
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ASIC also plays an important role in advancing financial literacy in the community. The 

Government considers that improved financial literacy will assist consumers to choose 

financial products and services that better meet their needs. The Government expects ASIC 

to continue its efforts towards, and its focus on, improving financial literacy.63  

There is no record reported back to ASIC of how this money was dispensed. The same applies 

to the Ethics Centre, which has received total funding of $1,625,000 from a total of ten 

settlements (see Table 3.4). There is no evidence that ASIC has tracked spending or attempted 

to integrate pilot studies in the deployment of educational strategies at the base of the 

enforcement pyramid. The granular reporting of Brotherhood of St Laurance and the Salvation 

Army on how the money was spent shows a commitment to transparency and accountability 

that are notable precisely because they are exceptions. All too often, the EU represents a 

metaphorical folding of a hand in a game of regulatory poker. Even if the payment is conceived 

as a form of communal remediation and form of assistance to individuals in their interactions 

with the financial system, there are accountability issues at play. The relevant Regulatory 

Guide outlining the governance of community payments is clear:  
We will generally apply the following principles when considering whether to accept an 

enforceable undertaking that includes a community service obligation:  

(a) priority will be given to payments directed to compensating persons who have suffered 

loss as a result of the conduct the subject of the enforceable undertaking;  

(b) if persons affected by the conduct the subject of the enforceable undertaking cannot be 

identified, or it is impracticable to compensate them, we may accept an undertaking to 

fund an education program, or pay money to a charity or community organisation;  

(c) we will not take account of an offer to perform a community service obligation in 

deciding whether to refer a brief to the Commonwealth Director of Public Prosecutions 

(CDPP) in respect of the promisor;  

(d) the community service obligation should be directed to purposes related to the conduct 

the subject of the enforceable undertaking; and  

(e) generally, we will not accept an enforceable undertaking that provides for the payment 

of money to ASIC or to a third party where ASIC has direct control over how that money 

is spent. We may depart from this principle in order to ensure the payment relates to the 

alleged conduct, and/or to ensure proper accountability as to how money is spent. For 

example, we may accept:  

(i) a community service payment to ASIC to produce specified education materials; or 

 
63 See Government of Australia, ‘Statement of Expectations’, April 2018 (n 12) 1. 
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(ii) a payment to a third party to produce or fund an education program where ASIC 

has control over the timeframe, subject matter, target population, medium of 

communication, or to include reporting obligations.64  

The failure to report on the initiative may mean an opportunity to guide, inform and influence 

the trajectory of market debate on what constitutes acceptable conduct was lost. ASIC’s own 

interlinked criteria are useful starting points to further benchmark performance. The Regulatory 

Guide notes, for example, that any payment ‘should be directed to purposes related to the 

conduct of the subject of the enforceable undertaking’.65 It should also be proportionate to the 

financial penalties that could have been applied, and the amount of profit made, or loss avoided. 

Furthermore, the agency commits itself to ‘report on the making of the payment as well as 

initiatives delivered by third party recipients of the payment’.66 ASIC has done none of these. 

By no means could the mechanism be described as a concerted and sustained search for 

conscience, nor as an attempt to align corporate practice, regulatory priorities and community 

expectations. While the beneficiaries report on initiatives, none is tied directly back to 

financing provided through ASIC’s discretion. Instead, accounts are reported in consolidated 

form. This is not to suggest that promoting literacy is unworthy. ASIC has targeted payday 

lending and other forms of credit provision in remote areas of Australia, for example, with 

community payments provided to grassroots charities.67 Arguably this is a more targeted use 

of resources than depositing a fine into the general exchequer. The question is whether, more 

generally, the gap between community payment, and the misconduct in the wholesale market, 

is too pronounced to align corporate practice with regulatory obligation. It is hard to know with 

certainty because of the lack of adequate reporting by either ASIC or those provided the 

funding.  

What is particularly striking is the dip in enforcement action over inadequate controls 

during and in immediate aftermath of the GFC before rising again. It is unclear whether this 

emphasis reflected a change in ASIC’s domestic priorities or was associated with the elevation 

of its chair to the chairmanship of IOSCO, the body that coordinates market conduct regulation 

at a global level. In either case, however, ASIC was not setting an agenda but responding to it 

and doing so in a minimalist manner insofar as institutional actors are concerned. Arguably, 

 
64 ASIC, Enforceable Undertakings (n 3) 16. 
65 Ibid 16 
66 Ibid 28.  
67 See Paul Ali, Steve Kouabas and Cosima McCrae, ‘Consumer Leases and Indigenous Consumers’ (2017) 20(1) 
Australian Indigenous Law Review 154, 174 (noting the importance of community payments from enforceable 
undertakings in building financial literacy).  
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ASIC is on stronger ground when it comes to removal of individuals from the marketplace (see 

Table 3.5 below). Even here, however, the data raises more questions than it answers.  

There is clear advantage in excluding those whom ASIC has reasonable cause to believe 

bring the market into disrepute. It applies in traditional professions (e.g. audit or the provision 

of liquidation services); those who aspire to professional status (e.g. financial planning and 

broker-dealer communities); and, overarching both, individual board directors, who in not 

exercising caution fail to discharge fiduciary duties. An important signal is communicated. The 

strength of that signal depends, however, in what resources are being targeted, and where.68 

Here, again, it appears at first glance that ASIC’s use of banning orders was successful, 

muscular and targeted key priority areas. Again, one would be wrong.  

Table 3.5: Banning and Supervision Orders 1998–2020 

Category Offence Number of 
Actions 

Percentage of 
Total 

Directors Unlicensed 7 12.50% 
  Others 7 12.50% 
  Inadequate Disclosure 5 8.93% 
  Inadequate Control 17 30.36% 
  False/Misleading Conduct 13 23.21% 
  Best Interest 7 12.50% 
Directors Total   56 21.29% 
Broker/Dealers Unlicensed 7 13.46% 
  Others 5 9.62% 
  Inadequate Disclosure 4 7.69% 
  Inadequate Control 5 9.62% 
  False/Misleading Conduct 10 19.23% 
  Efficiently and Fairly 17 32.69% 
  Best Interest 4 7.69% 
Broker/Dealers Total   52 19.77% 
Financial Advice Unlicensed 10 20.83% 
  Others 1 2.08% 
  Inadequate Control 1 2.08% 
  False/Misleading Conduct 4 8.33% 
  Efficiently and Fairly 1 2.08% 
  Best Interest 31 64.58% 
Financial Advice Total   48 18.25% 
Auditors Professional Duties 32 94.12% 
  Managed Investment Scheme 1 2.94% 

 
68 See Dimity Kingsford Smith, Thomas Clarke and Justine Rodgers, ‘Banking and the Limits of Professionalism’ 
(2017) 16(1) UNSW Law Journal 411.  
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Category Offence Number of 
Actions 

Percentage of 
Total 

  Best Interest 1 2.94% 
Auditors Total   34 12.93% 
Liquidators Others 16 84.21% 
  Inadequate Control 3 15.79% 
Liquidators Total   19 7.22% 
Financial Institution Others 2 11.76% 
  Efficiently and Fairly 7 41.18% 
  Best Interest 8 47.06% 
Financial Institution 
Total   17 6.46% 

Unlicensed Unlicensed 14 93.33% 
  Inadequate Control 1 6.67% 
Unlicensed Total   15 5.70% 
Others Others 1 11.11% 
  Inadequate Disclosure 3 33.33% 
  Inadequate Control 5 55.56% 
Others Total   9 3.42% 
Credit Provision Unlicensed 3 60.00% 
  Inadequate Control 1 20.00% 
  False/Misleading Conduct 1 20.00% 
Credit Provision Total   5 1.90% 
Insurance False/Misleading Conduct 4 100.00% 
Insurance Total   4 1.52% 
Superannuation Inadequate Control 4 100.00% 
Superannuation Total   4 1.52% 
    

Source: Data Collated from ASIC Enforceable Undertaking Register 

The significance of these matters is further underscored when tabulated in a bar chart (see 

Figure 3.23).  
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Figure 3.23: ASIC Enforceable Undertakings Against Individuals 1998–2020 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

The statistical analysis is even more revealing. The most significant area in which banning 

training or supervisory orders were imposed was on directors (56 actions, 33% of the total, 

with a banning order imposed 79% of the time), followed by broker-dealers (52 actions, 20% 

of the total). It is important to emphasise that only one director from a listed company was 

subject to a banning order, John Greaves from OneTel in 2004.69 The third area of concern 

rests on the provision of financial advice (48 actions, 18% of the total, with restraining orders 

imposed 76% of the time). Significantly, the financial advice banning was imposed at a low 

level of the industry.  

 
69 ASIC and John Greaves Enforceable Undertaking (30 August 2004). Greaves was an independent director at 
OneTel, served as interim chair in 2005 and held that position substantively from 25 July 19997 to 30 March 
2001. ASIC accepted that it had ‘never been part of its case that he had acted in any way dishonestly in relation 
to the performance of his duties as a non-executive director and non-executive chairman of the company. He was 
banned from managing a corporation for a period of four years. For a prescient critique of the failure of the civil 
penalties regime, see George Gilligan, Helen Bird and Ian Ramsay, Regulating Directors’ Duties – How Effective 
are the Civil Penalty Sanction in the Australian Corporations Law? (Research Report, Centre for Corporate Law 
and Securities Regulation, University of Melbourne, 1999) 47 ‘(Publicity is a powerful enforcement tool and 
acknowledged by ASIC personnel as an important part of achieving regulatory impact. It is mentioned continually 
as a key component of ASIC’s holistic strategy. The relative failure of civil penalties to attract media attention is 
one explanatory factor for their low enforcement profile’).  
.  
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Figure 3.24: ASIC Banning Orders by Sector 1998–2020 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

Only 17 actions were taken against those connected with major financial institutions, which is 

just 6% of the total. While the banning orders in this sector were imposed 81% of the time, the 

length of the order was lower than for those not directly employed by the financial institutions.  

Figure 3.25: Enforcement Action Taken Against Financial Institutions and Employees 

Source: Data Collated from ASIC Enforceable Undertaking Register 
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There are also significant divergences in the lengths of bans imposed. Lifetime bans were 

imposed on 14% of directors and while lifetime bans were imposed on 28% of financial 

advisers, these were disproportionately applied to smaller operators rather than those working 

within the originate-distribute conflicted model of financial advice.70 This is an essential 

criterion in determining whether structural factors allow for, and potentially encourage, the 

provision of advice that is not in the interests of clients. ASIC has signalled the ongoing 

structural defects associated with the originate-distribute model governing the majority of the 

financial advice sector, which was subject to trenchant criticism from as early as 2009.71 It also 

noted the failure of the industry to improve standards on a self-regulatory basis. It has not, 

however, linked enforcement action to these structural questions. Instead, it concentrated on 

low-hanging issues of competence (Figure 3.26).  

Figure 3.26: Number and Length of ASIC Banning Orders by Sector 1998–2020 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

 
70 This undermines the certainty of those who argue that the EU addresses malfeasance and enhances compliance; 
see Bird et al (n 6) 517; see also Nehme et al (n 6). 
71 Parliamentary Joint Committee on Corporations and Financial Services, Parliament of Australia, Inquiry into 
Financial Products and Services in Australia (Final Report, November 2009).  
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Even when it acted against those operating within or for major institutions, such as 

Commonwealth Financial Planning, these were dealt with as instances of individual 

misconduct. ASIC did not appear to consider that corporate culture can mould individuals, not 

least when ethical dimensions are compartmentalised.72 Moreover, as with other sectors, ASIC 

does not report on what factors account for the severity of the banning process. Aggregation 

does not in itself prove illuminating (see Figure 3.26). There is also a direct correlation between 

those receiving a ban of between five years and life (52%) and employment in small scale 

operations. The situation is even more pronounced when it comes to the supervision of audit, 

which has been the most consistent area of concern directly linked to ASIC’s strategic 

objectives (Figure 3.27).  

Figure 3.27: ASIC Enforcement Action Against the Audit Profession 1999–2015 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

Taken as a whole, audit failure can be seen to be a national problem, and the geographic range 

of individual bans reflect this (Figure 3.28). 

 
72 See Alasdair MacIntyre, ‘Why Are the Problems of Business Ethics Insoluble’ in Bernard Baumin and 
Benjamin Freedman (eds), Moral Responsibility and the Professions (Haven Publishing, 1982) 358 
(‘Effectiveness in organizations is often both the product and the producer of an intense focus on a narrow range 
of specialized tasks which has as its counterpart blindness to other aspects of one’s activity’); see also Alasdair 
MacIntyre, ‘Social Structures and their Threats to Moral Agency’ (1999) 74(3) Philosophy 311, 322 
(‘Compartmentalization occurs when a ‘distinct sphere of social activity comes to have its own role structure 
governed by its own specific norms in relative independence of other such spheres. Within each sphere those 
norms dictate which kinds of consideration are to be treated as relevant to decision-making and which are to be 
excluded’).  
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Figure 3.28: Geographic Range of Audit Failure 1999–2015 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

What is also significant is that, notwithstanding the low numbers, the cost of audit failure to 

individual practitioners can be significant (Figure 3.29). In 30% of cases the auditor responsible 

has been banned from the industry for life, only one of which worked for a Big Four 

accountancy firm.73 

Figure 3.29: Length of Banning Orders Against Auditors 1999–2015 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

A very different picture emerges when one looks at enforcement action taken against auditors 

from the largest global accounting firms. In no less than 43% of cases the ban was less than 

one year (Figure 3.30).74 

 
73 Most notably, the auditor responsible for Centro, a partner at PwC; see ASIC and Stephen Cougle Enforceable 
Undertaking (13 December 2012). This EU is notable for its severity.  
74 See ASIC and Christopher Neville Whittingham (29 November 2010), who accepted a one-year ban in relation 
to KPMG’s audit of Allco. A restriction of less than one year was placed on an auditor from KPMG in relation to 
the Westpoint audit (see ASIC and Jonathan Grant Robinson (17 August 2009)), while two other KPMG 
employees served eighteen-month bans for the same offence; see ASIC and Brett Charles Fullarton (17 August 
2009) and Robert Charles Kelly (17 August 2009). Similarly, an Arthur Andersen auditor was banned for eighteen 
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Figure 3.30: Length of Banning Order for Big 4 Accounting Firm Practices  

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

ASIC is on much stronger ground when it comes to misconduct in the insolvency and 

liquidation space (Figure 3.31), where there is consistency in the number of banning 

applications and a direct correlation between the cost of failure and the length of ban from the 

industry (Figure 3.32).75 

Figure 3.31: Liquidator Banning Orders 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

 
months in relation to the collapse of HIH (see ASIC and John Robert Buttle (28 July 2008)), while a supporting 
employee received restriction on capacity to sign off on audits for six weeks; see ASIC and Jonathan Pye (15 May 
2007).  
75 Banning orders were imposed in 13 out of 20 cases. For five-year bans, see ASIC and Peter George Burton (24 
May 2016) and ASIC and Brian Hugh Allen (24 May 2016). For four-year bans, see ASIC and Daniel Jean Civil 
(15 May 2007). For three-year bans, see ASIC and Raymond Anthony Sutcliffe (22 June 2017); ASIC and Ian 
Lawrence Struthers (25 February 2013); and ASIC and Anthony Michael Travers (29 August 2008). For two-year 
bans, see ASIC and Peter Ngan (18 January 2012); ASIC and Arthur John Forrest (14 November 2012; and ASIC 
and Geoffrey Stewart Turner (8 October 2012). For banning orders of less than a year, see ASIC and Adam Edward 
Farnsworth (17 December 2015); ASIC and Anthony Christopher Matthews (30 November 2015); ASIC and Ross 
Stephen Thomson (7 April 2014); and ASIC and Hugh Sutcliffe Martin (8 May 2009).  
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Figure 3.32: Length of Banning Orders in Liquidation and Insolvency 2001–2018 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

Far from enhancing professional standards, ASIC has failed to shift practice. One looks in vain 

in the individual EUs, or wider reporting, for any mention of structural problems. By far the 

most significant issue in this regard is the management of the financial advice community, and 

the failure of co-regulation as a regulatory strategy. As part of a suite of governmental 

initiatives, the government established and then disestablished the Financial Adviser Ethics 

and Standards Authority, itself designed to (unsuccessfully) stave off the Royal Commission 

in the first place.76 The federal government then mandated that policy questions in relation to 

the structure of the financial advice industry be handled by Treasury, while questions 

associated with professionalising financial advice and disciplinary procedure be administered 

under the auspices of an expanded Financial Services and Credit Advisory Panel (FSCAP).77 

It is unlikely to address demonstrable failures. Critically, the current FSCAP process comprises 

sitting panels in which a single ASIC staff member is assisted by two members of industry. 

Moreover, the panels downgrade ASIC’s own knowledge by mandating that its delegate has 

 
76 See Aleks Vickovich, ‘Vale FASEA, The Little Regulator that Never Stood a Chance’, Australian Financial 
Review (10 December 2020) <https://www.afr.com/politics/federal/vale-fasea-the-little-regulator-that-never-
stood-a-chance-20201210-p56mb2>.  
77 See Financial Sector Reform (Hayne Royal Commission Response – Better Advice) Act 2021 (Cth). For current 
operation of the panel, see ASIC, Financial Services and Credit Panel (Regulatory Guide 263, 16 November 
2017) 4 (‘We draw upon the [Financial Services and Credit Panel] to form sitting panels to decide whether we 
will make banning orders against individuals for misconduct in the course of providing retail financial services 
and/or engaging in credit activities where the matter is appropriate for peer review. Sitting panels operate 
alongside our existing administrative processes and add an element of peer review to our decisions’).  
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knowledge of the process but not the specific area under investigation.78 As a consequence, the 

market conduct regulator is placed in an invidious, if not impossible, position; itself a 

consequence of deliberate blinkering and support for self-regulatory and co-regulatory models 

of oversight. The result is not simply the risk of a repetition of past failure, or an unwarranted 

confidence in ASIC’s ability to utilise effectively persuasion and negotiation within ever more 

constrained parameters. It goes much further.  

The Explanatory Memorandum accompanying the legislation outlines the expansion of 

the FSCAP to take on the functions of a single disciplinary body for financial advisers.79 

Critically, ASIC has lost the power to determine whether to make or negotiate banning orders.80 

In recruiting the financial advice and broader banking industry into an economic recovery, we 

are all made victims of a collective amnesia of the systemic problems identified by the Royal 

Commission. What make matters even more surprising is that the failure of industry codes has 

long been a feature of regulatory politics.81 In its discussion of the enforceability of industry 

codes of conduct, the Royal Commission declined to support giving ASIC ‘the entire 

responsibility for creation of the kind of norms that are now set out in the 2019 Banking Code 

and that have been developed and applied with significant parts of the banking sector for many 

years’.82 ASIC’s role in this deliberative process is recognised as essential but facilitative, not 

directive. 

 
78 Ibid 5 (‘Internal members are specialised and trained in the types of decisions each sitting panel makes, but are 
not from the areas of ASIC that investigate an affected person’s misconduct’).  
79 Explanatory Memorandum, Financial Sector Reform (Hayne Royal Commission Response – Better Advice) Act 
2021 (Cth) (24 June 2021) 1.11 
<https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6740_ems_83a55868-1aef-4604-8573-
4d067ea31f74/upload_pdf/JC002757.pdf;fileType=application%2Fpdf>.  
80 Ibid 13. Critically, in determining who should be a member of the panel, expertise is required in ‘business; 
administration; financial markets; financial products and financial services; law; economics’ accounting; taxation 
or credit activities and credit services’: at 1.38. There is no room in this dispensation for ethics. Moreover, the bill 
anticipates that the Code of Ethics for the Financial Advice industry be approved not by ASIC but the relevant 
Treasury Minister.  
81 See Justin O’Brien, The Triumph, Tragedy and Lost Legacy of James M. Landis (Hart Publishing, 2014) 37–
60; for positive appreciation of the role codes can play in Australian banking, see Nicola Howell, ‘Revisiting the 
Australian Code of Banking Practice: Is Self-Regulation Still Relevant for Improving Consumer Protection 
Standards?’ (2015) 38(2) University of New South Wales Law Journal 544. 
82 Royal Commission, Final Report (n 7) 108. It is important to note that while ASIC has long had the power to 
approve codes of conduct, it refused to do so until 2020 when it accepted one from the Australian Banking 
Association; see Australian Banking Association, Banking Code of Practice (Sydney, 1 March 2020 Release; 5 
October 2021 Revised) 3 (noting that ‘in an Australian first, this new Banking Code of Practice has been 
considered and approved by the Australian Securities and Investments Commission under their industry code 
approval powers’). The code discloses further (at 11) that ‘banking services the Code does not apply to include: 
shares, bonds, and other securities we issue; and financial products and services for the purposes of Chapter 7 of 
the Corporations Act 2001, if you are a “wholesale client” rather than a “retail client” (unless you are a wholesale 
client only because of section 761G(7)(b).’  
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After receiving a proposal from industry, ASIC should review the proposed enforceable 

code provisions put forward by industry. ASIC’s role must go beyond being the passive 

recipient of industry proposals. Rather, ASIC should assess whether industry has 

identified, from the provisions contained in the code, those provisions that should be made 

enforceable code provisions. In undertaking this task, ASIC should have particular regard 

to the need to ensure that all terms governing the contract made or to be made have been 

identified. ASIC should also assess whether the proposed enforceable code provisions are 

expressed clearly and unambiguously, so that they are capable of being enforced through 

the courts. ASIC should continue to engage with industry until any defects are remedied.83 

It is precisely in this area, however, that ASIC has had a long and ultimately failed history of 

securing regulatory outcomes. This is most notable in the provision of financial advice, an area 

of vital concern for the Royal Commission because of the sector’s incomplete transformation 

from sales industry to a proto profession.84 In part, this can be traced to vertical integration. It 

reinforced structural problems long downgraded by industry, and by independent reviews.85 

For Hayne, the problem was intensified by regulatory responses that  

focused on the remediation of specific instances of poor advice, rather than seeking to 

identify root causes within institutions and the industry. Those responses set the tone for 

future approaches to misconduct by financial advisers, that is, to compensate customers 

according to arrangements negotiated with ASIC while requiring few changes to the 

business itself.86  

The very fact that integration was permitted showed a flaw in the premise of the law, citing in 

evidence of interest trumping duty a report released by ASIC as part of its own defence to the 

commission.87 At the same time, however, the Royal Commission failed to take into 

consideration the limitations under which ASIC was labouring, and the lack of political will by 

successive governments to do anything about it. This political context is essential and cannot 

be found in Hayne or interpreted from the quantitative data alone. It is only through case study 

analysis we can see – truly, clearly and deeply – these political problems. They are hiding in 

clear sight.  

 
83 Ibid 110. 
84 Ibid 119. 
85 See Financial System Inquiry (Final Report, 2014) 255–6 (noting the existence of phenomena but not dealing 
with their implications).  
86 Royal Commission, Final Report (n 7) 127. 
87 Ibid 168–9 (citing ASIC, Financial Advice: Vertically Integrated Institutions and Conflicts of Interest (Report 
562, 1 January 2018) 28–9. 
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IV  CONCLUSION 

The entire EU process is best seen as a calculated and calculating strategy not just within the 

enforcement pyramid but also in pursuit of wider regulatory objectives. Community payments, 

for example, meet an obligation on ASIC to enhance financial literacy. It is perfectly 

reasonable, and appropriate, for ASIC to fund educational projects. What is questionable is 

using the EU to skew reporting of efficacy, in the process diverting resources from where the 

specific problems uncovered by the EU lie. This can result in a problem of over-enforcement 

(that is, mandating change that goes beyond legal obligation) and under-enforcement (that is, 

not subjecting entities or individuals to the full rigour of the law). The EU, or over-reliance on 

it, may also reflect, however, a deeper problem with the enforcement pyramid architecture and 

the assumptions underpinning its design. The full range of sanctions that responsive regulation 

theorises may, for example, be unattainable in practice.  

If ASIC is to become more effective, it is necessary to assess the failures of previous 

strategies. The process illuminates the deficiencies associated with reliance on self-regulation 

or co-regulation. These cannot work effectively if there is not buy-in from industry and the 

professions, or political support from government.88 Unless institutional memory is 

safeguarded it is likely that history will repeat, with potentially calamitous consequences. 

These broader issues cannot be explained by quantitative measures alone, notwithstanding their 

centrality in identifying the problem. Hence the mixed-methods approach adopted in this thesis, 

which, in conjunction with the empirical analysis provided in this chapter, adopts an extended 

case approach, the parameters of which were sketched in Chapter 2. It situates the Australian 

approach to regulation within a global operating environment; one in which ideational factors 

are as important as structural ones in maintaining sub-optimal approaches, outputs, and 

outcomes.  

Braithwaite initially saw the need for a regulator to be conceived as a ‘benign big gun’.89 

The gun may, however, be loaded with blanks. The Royal Commission, as noted above, was 

unconvinced, and with cause. The reliance on remediation and community payments was not 

 
88 See Hane Wei Liu et al, ‘In Whose Best Interests? Regulating Financial Advisers, the Royal Commission and 
the Dilemma of Reform’ (2020) 42(1) Sydney Law Review 37; see, more broadly, Gail Pearson, ‘The Place of 
Codes of Conduct in Regulating Financial Services in Australia’ (2006) 15(2) Griffith Law Review 333. 
89 John Braithwaite, ‘Convergence in Models of Regulatory Strategy’ (Paper Prepared for Occupational Health 
and Safety and Environmental Protection: Current Policies and Practices in the Social Control of Corporate Crime, 
Institute of Criminology, Canberra, 25 October 1989). See, more generally, John Braithwaite, ‘Enforced Self-
Regulation: A New Strategy for Corporate Crime Control’ (1982) 80(7) Michigan Law Review 1466. 
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seen, with cause, as a legitimate trade-off or outcome.90 There is no doubt that EUs can in 

theory shift practice and, in so doing, form a useful compromise. They may also highlight 

significant gaps between public expectations, regulatory capacity and broader socio-economic 

and political considerations. What is required, therefore, is dispassionate mapping of the social 

and physical geography in which a regulator operates.91 This necessitates examining not simply 

the law but now it is constructed and applied. Critical in this context is how, within a specific 

context or ecosystem, the regulator interprets its role, gathers information, sets standards and, 

most particularly, in relation to behavioural modification (and how it manages opposition to 

that mission), whether it effects, or attempts to effect change. This requires additional 

investigation that can only occur through deep qualitative analysis. Scoring performance 

requires more than positivist accounting.  

Excellent regulation, in summary, is as much an art as a science, a task as much about 

style as substance, rhetorical as well as coercive power. EUs are designed to ensure flexibility. 

At the corporate level, they aim to improve standards and facilitate the development of more 

effective compliance and risk management systems. At the regulatory level, by specifying 

additional compliance programs, which can be overseen by external monitors, they signal – or, 

more accurately, attempt to signal – to the entity and, in theory, the broader market changed 

regulatory expectations of what a compliance culture is expected to achieve. Thirdly, at the 

political level, they can provide confidence to the general population that identified problems 

are being addressed. The unresolved questions centre on whether and how issues are being 

addressed or metaphorically swept under the carpet. The answers lie within the terms of an 

individual EU, and its integration with generic policy requirements. During the timeframe 

examined, corporate agreement to a statement of facts in an EU did not include admission of 

liability.92 At the level of the individual, the critical factor rested on whether alleged conduct 

necessitated exclusion from the industry. This has potential deterrent value. Exclusion from 

 
90 See Royal Commission, Final Report (n 7) and accompanying text. 
91 Christopher Hood, Henry Rothstein and Robert Baldwin, The Government of Risk: Understanding Risk 
Regulation Regimes (Oxford University Press, 2001) 9 (defining a risk regime as ‘the complex of institutional 
geography, rules, practice, and animating ideas that are associated with the regulation of a particular risk or 
hazard’). It is equally important to recognise that the structure creates an interdependence that if not aligned can 
facilitate illegality or deviance; see Dianne Vaughan, ‘Towards Understanding Unlawful Organizational 
Behavior’ (1982) 80(7) Michigan Law Review 1377; 1384; see also Christopher Stone, Where the Law Ends: The 
Social Control of Corporate Behavior (Harper and Row, 1975) 236. 
92 This changed in November 2021; see ASIC, Court Enforceable Undertakings (Regulatory Guide 100, 
November 2021) RG 100.22 (‘Court enforceable undertakings are a flexible remedy that ASIC may accept to 
improve and enforce compliance with the law … When ASIC accepts a court enforceable undertaking in final 
resolution of a matter, we will generally require that it contains admissions that the promisor contravened specific 
legislative provisions. The admissions must properly reflect the seriousness of the conduct’).  
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industry generates shame and humiliation. It signals that conduct violating social norms will 

not be (and is not being) tolerated. Efficacy depends on (1) who is being targeted; (2) for what 

conduct; and (3) in what context. What this empirical analysis has demonstrated is that the 

structural obstacles to enhanced ethical practice was neither tested nor changed.  

Practice is informed by ideational assumptions. By their very nature these are theoretical. 

I have highlighted how ASIC utilised, and was constrained by, the three dimensions of power, 

as articulated by Etzioni (in organisational terms)93 and Lukes (in political and normative 

ones).94 The exercise is revelatory about power dynamics: who holds power and how it is 

deployed in material and ideational terms (or is not, which is precisely Lukes’ point).95 Seen 

in this context, it is as important to study why conflict does not emerge as its existence, and the 

impact of both on corporate and regulatory legitimacy.96 The sensibility that regulation can, 

and should, act as a check and balance on corporate power infuses Ayres and Braithwaite’s 

contribution on the normative advantage of responsive regulation as a defender of individual 

liberty through moral suasion.97 Central to their argument is that the regulator can only function 

as an effective umpire if it pays sufficient attention not only to the rules of the game but how 

the game is itself played.98 This overarching responsibility has been lost in translation.99 The 

case studies that follow explain why. 

 
93 Etzioni (n 34). 
94 Lukes (n 18).  
95 Ibid 26, 31 (noting that power ‘arises out of and operates within a particular moral and political perspective’).  
96 Ibid 23; see also Philip Pettit, Republicanism (Oxford University Press, 1997) 52–61 (noting that freedom 
necessitates non-domination not liberty).  
97 Ian Ayres and John Braithwaite, Responsive Regulation (Clarendon Press, 1992) 19 (‘The more sanctions can 
be kept in the background, the more regulation can be transacted through moral suasion, the more effective 
regulation will be’). 
98 For distinction between regulation ‘as the rules of the game’ and supervision as ‘how they are refereed’, see 
John Laker, ‘Enhancing the Competitiveness of Financial Services – Lessons Learnt and Opportunities for 
Improvement (Speech, IFSA Annual Conference, Gold Coast, 6 August 2009). For the inevitable failure of legal 
mechanisms if they do not reach into the decision-making processes within the corporation itself, see Stone (n 91) 
121.  
99 Mascini (n 34). 



125 

CHAPTER 4 

TRANSCENDING COMPLIANCE: CLARIFYING RULES OF CONDUCT  

I CULTURE AND CONDUCT 

In large measure, the GFC reflected not the failure of a culture but, rather, the triumph of a very 

particular form.1 Although the direct and immediate impact of the GFC was limited in 

Australia, across Europe it prompted existential questioning. This extended far beyond the 

banking sector, a consequence of the institutionalisation of the politics and economics of 

austerity to pay for banking sector bailouts.2 The most sustained investigation was carried out 

by the British Parliamentary Commission on Banking Standards. The Parliamentary 

Commission was established following revelations of systemic misconduct in wholesale 

markets in London in 2012. These related to the manipulation of critical financial benchmarks. 

Critically, those implicated included banks that had been either nationalised or received 

substantial capital injections during the GFC, most notably, and most egregiously, the Royal 

Bank of Scotland.3 The change of ownership had not unsettled entrenched sub-cultures.4 The 

Parliamentary Commission warned of the danger of cosmetic change.5 It noted while 

government and regulators can facilitate reform, the primary responsibility for – and 

beneficiary of – fixing a deeply problematic culture with systemic application lay with the 

banking industry itself.6  

The subsequent global reach of the financial benchmark scandals demonstrated that the 

failures of internal governance and external oversight transcended the City of London. 

 
1 For a review of the culture literature, see Justin O’Brien and George Gilligan, ‘Regulating Culture: Problems 
and Perspectives’ in Justin O’Brien and George Gilligan (eds), Integrity, Risk and Accountability in Capital 
Markets: Regulating Culture (Hart Publishing, 2013) 1, 1–15. 
2 For discussion of the interlinked factors, see Justin O’Brien, Trust, Accountability and Purpose: The Regulation 
of Corporate Governance (Cambridge University Press, 2019) 4–10.  
3 Financial Services Authority, The Failure of the Royal Bank of Scotland (Report, December 2011) 7 (noting ‘the 
fact that a bank failed does not make its management or Board automatically liable to sanctions [and] after detailed 
investigation, however, our Enforcement Division lawyers concluded that there was not sufficient evidence to 
bring enforcement actions which had a reasonable chance of success in Tribunal or court proceeding’).  
4 For discussion of the role of the Royal Bank of Scotland in the benchmark scandals, with its former head of 
investment banking, John Hourican, differentiating between ‘amoral’ traders and ‘moral’ bankers, see Justin 
O’Brien, ‘On Culture Ethics and the Extending Perimeter of Financial Regulation’ in Nicholas Dorn (ed), 
Controlling Capital: Public and Private Regulation of Financial Markets (Routledge, 2016) 21. Hourican went 
on to become the CEO of the Bank of Nicosia from 2013 to 2019. For a revelatory interview regarding his time 
at RBS, see Joe Brennan, ‘The Irish Man Who Helped Tackle Cyprus’s Financial Crisis’, Irish Times (31 May 
2019) <https://www.irishtimes.com/business/financial-services/the-irish-man-who-helped-tackle-cyprus-s-
financial-crisis-1.3909681>.  
5 Parliamentary Commission on Banking Standards, Changing Banking for Good (The Stationery Office, June 
2013) vol II [1205]. 
6 Ibid [1209]. 



126 

Australia was not immune. If ever there was an opportunity for ASIC to take advantage of a 

crisis to display excellence in Braithwaite’s terms (see Chapter 1), it can be found in its 

response to how the Australian domestic benchmark, the Bank Bill Swap Rate (BBSW), had 

been (potentially) manipulated and specifically how the EU was used (or not) to embed a vision 

of cultural change as a strategic priority.7 The evidence reveals that ASIC engaged in symbolic 

enforcement. It did little to shift practice. It was a wasted opportunity given the structural 

importance of the financial markets to the Australian economy and the need to ensure higher 

standards of integrity are embedded across both retail and wholesale markets.  

ASIC negotiated six separate EUs to address failures of culture and conduct; three at an 

early stage with international banks8 and three with domestic counterparts, which were notable 

for a strengthening of terms and, critically, court-determined contravention penalties.9 In 

addition, ASIC escalated intervention by bringing civil penalty proceedings against a further 

four-pillar bank, Westpac.10 Of direct relevance to this thesis is whether norms of fairness and 

integrity do or should have a role to play in constraining the avaricious world of the trading 

floor, where sophisticated wholesale actors opt out of any protection offered to the retail sector, 

and where some of the most dominant actors are those employed in the proprietary trading 

arms of the banks themselves.11 More broadly, is it desirable for a bank with substantial 

wholesale and retail presences to bifurcate between commitment to ethical restraint in one 

component of its operations but not in the other?12 Moreover, does policy acceptance of this 

bifurcation reflect realism, or suggest a weakness in how integrity is conceived in structural 

terms by industry and regulatory authorities alike? It is notable, for example, that ASIC has 

 
7 Vicky Comino, ‘“Corporate Culture” is the “New Black” – Its Possibilities and Limits as a Regulatory 
Mechanism for Corporations and Financial Institutions’ (2021) 44(1) UNSW Law Journal 295, 307–8 (devoting 
less than a page to the BBSW cases, and in the context of denigrating the EU as a soft option). 
8 ASIC, ‘ASIC Accepts Enforceable Undertaking from UBS’ (Media Release, 23 December 2013); ‘ASIC 
Accepts Enforceable Undertaking from BNP Paribas’ (Media Release, 28 January 2014); ‘ASIC Accepts 
Enforceable Undertaking from The Royal Bank of Scotland’ (Media Release, 21 July 2014).  
9 ASIC, ‘ASIC Accepts Enforceable Undertakings from ANZ and NAB to Address Conduct Relating to BBSW’ 
(Media Release, 20 November 2017); ‘ASIC Accepts Enforceable Undertaking from CBA’ (11 July 2018).  
10 Australian Securities and Investments Commission v Westpac Banking Corporation (No 3) [2018] FCA 1701. 
11 See Donald MacKenzie, Material Markets: How Economic Agents Are Constructed (Oxford University Press, 
2008) 21 (noting the centrality of technology, particularly algorithms, in facilitating, and legitimating, conscious 
decision-making on the trading floor). While MacKenzie does not explore how these algorithms are themselves 
constructed, they can, if calibrated, delimit the freedom of any individual agent to manoeuvre.  
12 See Australian Banking Association, Banking Code of Practice (Sydney, 1 March 2020 Release; 5 October 
2021 Revised) 11 (noting that ‘banking services the Code does not apply to include: shares, bonds, and other 
securities we issue; and financial products and services for the purposes of Chapter 7 of the Corporations Act 
2001, if you are a “wholesale client” rather than a “retail client” (unless you are a wholesale client only because 
of section 761G(7)(b)’).  
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approved the retail banking code formally, the first time it has given one such standing, but did 

not seek its expansion into wholesale domains.13  

The Parliamentary Commission on Banking Standards in the United Kingdom viewed 

the bifurcation model untenable. Failure to price, let alone manage, conduct risk had calamitous 

consequences. These could only be addressed by strengthening legal liability, enhancing 

corporate (and individual) accountability and ensuring warranted commitment to stated ethical 

obligation. To this one can add a strengthening of external audit to provide assurance risk 

management systems, which can identify and price the risks facing each individual institution 

not whether they are following industry best practice; substantive adherence to industry codes 

of conduct; ongoing intrusive regulatory inspection; and, where necessary, more stringent 

enforcement action. Notwithstanding the rhetorical emphasis placed on culture by ASIC, there 

has been surprisingly little sustained critique of the conduct of major Australian banks in the 

wholesale markets, or the processes that facilitate the embedding of any given corporate culture 

within them.14 One single independent investigation was carried out on behalf of the Australian 

Prudential Regulation Authority by a panel led by its former chair, John Laker. This focused 

primarily on retail problems at the Commonwealth Bank of Australia (CBA), which suffered a 

calamitous ‘fall from grace’.15 The Financial System Inquiry (FSI) of 2014, led by a former 

chair of the CBA, David Murray, had earlier recognised the importance of culture. Its final 

report determined how culture should be defined or managed is a matter best left to the 

organisation itself.16 Critically, it did not reference the benchmark scandals unfolding then 

when it was conducting hearings, or in its interim or final report.  

 
13 Ibid 3. 
14 For exception, see Comino (n 7) 307–8, which cites extensively Justin O’Brien, ‘“Because They Could”: Trust, 
Integrity and Purpose in the Regulation of Corporate Governance in the Aftermath of the Royal Commission into 
Misconduct in the Banking, Superannuation and Financial Services Industry’ (2019) 13(2/3) Law and Financial 
Markets Review 141. Contrast with John Singleton and James Reveley, ‘How Exceptional is Australian Financial 
Sector Misconduct? The Hayne Royal Commission Revisited’ (2020) 14(2) Law and Financial Markets Review 
77, 77 (noting a lack of comparison made Australian institutions look more morally bereft than US or UK 
counterparts).  
15 APRA, CBA Prudential Inquiry into the Commonwealth Bank of Australia (Final Report, 30 April 2018) 4 
(noting that complacency, a reactive approach to risk, insularity and emphasis on maintaining collegiality drowned 
out the ‘voice of risk’ and the ‘voice of the consumer’ within the bank.). One could add the voice of reason. The 
inquiry centred primarily on identified failures in retail, and an investigation by AUSTRAC into anti-money 
laundering violations, which was to lead to $700 million settlement; see AUSTRAC, ‘AUSTRAC and CBA Agree 
$700m Penalty’ (Media Release, 4 June 2018). The settlement was upheld by the Federal Court two days later.  
16 Financial System Inquiry (Final Report, Commonwealth of Australia, November 2014) 7–8. 
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If we are to be serious about dealing with conduct risk, we must have a much more 

granular understanding of the dynamic interaction between purpose, culture and conduct.17 Just 

as importantly, it is necessary to evaluate how regulators think about their enforcement 

strategies in response. This, in the longer term, can allow for the design of more effective 

enforcement linked to refinements in law reform.18 It is in this context that the EU has such 

potential. If negotiated, an agreement can impose time-limited monitoring requirements and 

provide the regulator with intelligence about how an organisation thinks through granular 

evaluation of its processes. Whether the EU does so is determined, primarily by the strength of 

the terms. These must, moreover, address the sources of the problem at hand. The empirical 

question is whether they do on both counts. Part of the problem is that there is little evidence 

this has been done in relation to any EU negotiated by ASIC to resolve BBSW misconduct.  

In line with the extended case study approach explicated in Chapter 2, this chapter 

assesses the impact of global developments on the governance and oversight of the BBSW, 

which assumed central significance in the pricing of onshore derivative financial products. 

Structural change in the market following the GFC has made this a distinctly Australian affair. 

Many international investment houses scaled back their operations in Sydney, or had 

withdrawn from the BBSW to minimise liability, providing an opportunity for the local banks 

– which had previously focused on commercial lending and residential mortgage borrowing – 

to enter the space, and thereby take on the attendant conduct risk. The chapter evaluates the 

consequence of that decision on individual bank culture, and that of the broader sector. The 

case study then extends out to contrast ASIC’s regulatory response with those taken in the 

United Kingdom, the United States, the European Union, and Singapore.  

The varied global responses allow for comparative analysis of the structural and 

ideational factors at play when regulators traverse the enforcement pyramids within domestic 

settings. It facilitates exploration of the interplay between enforcement, and the creation and 

calibration, of the international reform agenda. It also allows for the mapping of the feedback 

loop generated within and between them. As will be explored below, for example, Singapore 

 
17 Henry Mintzberg, Power in and Around Organizations (Prentice Hall, 1983) 1–2 (‘If we are to improve the 
functioning of our organizations from within, and to gain control of them, then we must understand the power 
relationships that surround and infuse them’).  
18 Christopher Stone, Where the Law Ends: The Social Control of Corporate Behavior (Harper & Row, 1975) 67 
(noting that the efficacy of law depends on ‘its consistency with the other vectors [of control] – the organization’s 
rules for advancement and reward, its customs and conventions, and morals. If the law is too much at odds with 
these other forces, its threats will make the employees more careful to cover their tracks before it makes them 
alter their institutionally supportive behavior’). 
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took a much more assertive approach, and followed it up with binding guidelines.19 The aim in 

Singapore is not to apply prescriptive models. Instead, it is to offer a framework for wholesale 

conduct capable of evaluation, both internally and externally.20 Australia had the opportunity 

to achieve similar outcomes through the specific terms negotiated in EUs with the major 

Australian banks. The empirical question was whether ASIC as the market conduct regulator 

did so, and if not, why not. Did this reflect the dominance of the dominance of the banking 

sector or the timidity of ASIC? 

Part II sets out a timeline tracing the revelation of misconduct from a coordinated 

settlement between Barclays and UK and US regulatory authorities in June 2012 through to the 

final major settlement in Australia, that reached with Commonwealth Bank of Australia, and a 

successful civil penalty case against Westpac (the only case against an institution involved in 

benchmark manipulation litigated to a conclusion globally). Part III outlines the importance of 

the BBSW. Part IV examines how ASIC used the EU to address alleged misconduct. It 

highlights how domestic considerations for overseas banks gave additional impetus for early 

settlement with ASIC, which, in turn, was unable to leverage against domestic players. Part V 

evaluates how the agreed terms changed (beyond raising the price of settlement) when it came 

to the Australian banks, two of which settled just before the Royal Commission began hearings, 

while a third acceded while litigation against the fourth was underway in the Federal Court of 

Australia in Melbourne. Part VI evaluates the impact of judicial intervention on helping to 

secure regulatory outcomes. Part VII concludes with an assessment of whether ASIC’s 

approach demonstrated regulatory excellence, an adroit attempt to institutionalise cultural 

change, or is best seen as a wasted opportunity that elevated symbolism over substance. 

II  THE WORLD’S MOST IMPORTANT NUMBER 

In June 2012, Barclays Bank reached a $450 million (USD) settlement with United Kingdom 

and United States regulators and prosecutorial authorities over allegations that it had routinely 

 
19 See Monetary Authority of Singapore, Culture and Conduct Practices of Financial Institutions (Information 
Paper, 10 September 2020) 4, 5 (noting strong governance structures enable clear direction and oversight of 
culture and conduct and can be observed across both ‘hardware’ – the policies and procedures – and ‘software’ – 
the values, attitudes and behaviour of the board, senior management and staff’).  
20 For the MAS, monitoring is not limited to generic principles; these are buttressed by granular advice, first 
released in September 2020 and operationalised since 10 September 2021; Monetary Authority of Singapore, 
Guidelines on Individual Accountability and Conduct (10 September 2020) 2 (setting out five interlocking criteria 
for addressing conduct: identification of named senior managers for managing core functions, who are fit and 
proper for their roles and operate within a clear and transparent management structure, and whose performance is 
reviewed by appropriate credentialled risk management professionals (including audit), all to promote and sustain 
among all employees the desired conduct).  
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manipulated various forms of the London Interbank Offered Rate (LIBOR). LIBOR is one of 

the most significant, if misunderstood, financial benchmarks. It operates as a legal technique 

masking a fiction, and as a commodity lubricating the operation and pricing of capital. Without 

exaggeration, it is ‘the central navigating point for financial markets worldwide’.21 It remains 

critical to derivative contract pricing.22 It provides the benchmark for debt instruments. At the 

time, LIBOR was based on a daily trading day calculation of what contributing panel banks 

assumed their own cost of capital to be, across different currencies and timeframes (or tenors). 

Submissions were aggregated with outliers excluded to produce ‘the number’. This created a 

standard metric to price contract risk. It was given authority and credibility by the oversight 

provided by the British Bankers’ Association, now merged into UK Finance, which integrates 

retail and wholesale banking and finance within a single lobby group.  

The dominance of LIBOR is surprising given longstanding problems hiding in clear 

sight. As early as 2008, the Wall Street Journal had highlighted structural flaws.23 The 

question, then, was how banks, teetering on the edge of collapse, could submit such low 

estimates of the costs of borrowing, in the process potentially artificially raising their share 

price. This aspect was largely ignored, in part because at the time the entire western banking 

model was at risk. In the 2010s the focus changed to how the rate impacted on proprietary 

trading strategies. There was an inherent but unaddressed conflict of interest, this time on the 

trading floor itself and within the sub-cultures surrounding it. Foreknowledge of the rate could 

influence proprietary trading positions in the derivatives market. This, it was alleged, may have 

been achieved by placing undue influence on those submitting the estimate to vary it upwards 

or downwards according to the underlying proprietary position of any individual bank on any 

given trading day.24  

 
21 Eric Talley and Samantha Strimling, ‘The World’s Most Important Number: How A Web of Skewed Incentives, 
Broken Hierarchies, and Compliance Cultures Conspired to Undermine LIBOR’ in Justin O’Brien and George 
Gilligan (eds), Integrity, Risk and Accountability and Risk in Capital Markets: Regulating Culture (Hart 
Publishing, 2013) 131.  
22 Philip Ashton and Brett Christophers, ‘On Arbitration, Arbitrage and Arbitrariness in Financial Markets and 
Their Governance: Unpacking LIBOR and the LIBOR Scandal’ (2015) 44(2) Economy and Society 188, 196 
(‘Where money provides the universal scaffolding of ‘normal’ markets, LIBOR and comparable benchmarks 
provide such scaffolding for markets within money and in monetary derivatives. Hence the crucial categorical 
distinction … between LIBOR and financial derivatives. Each – LIBOR and the derivative – blends and binds. 
They do so in complementary ways. But LIBOR is the more fundamental, since large cohorts of derivatives cannot 
do their work within volatile international markets without LIBOR to structure and guide them’). 
23 Carrick Mollenkamp and Mark Whitehouse, ‘Study Cast Doubt on Key Rate’, Wall Street Journal (29 May 
2008) 1; see also David Enrich and Max Colchester, ‘Before Scandal, Clash Over Control of LIBOR, Wall Street 
Journal (11 September 2012) C1 (suggesting a regulatory position that banks who artificially post low rates should 
be spoken to behind closed doors to maintain stability).  
24 Ashton and Christophers (n 22) 198 (‘The firms producing LIBOR (and EURIBOR) as a supposed neutral 
metric of money market conditions are only able to do so by virtue of their deep involvement in arbitraging global 
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The Barclays settlement, which covered the period 2005–2009, was to spark 

investigations into alleged systemic benchmark failures across all major markets. All markets 

were to prove as deficient as the influential three lines of defence risk management system 

within financial institutions that underpinned global industry-created best-practice compliance 

norms and procedures on which all regulators relied.25 Such was the alleged misfeasance, its 

systemic nature and its longevity, that Talley and Strimling noted derisively that the ‘“shock” 

now manifest among commentators and regulators rings hollow and performative, akin to 

Captain Renault’s professed shock in Casablanca that gambling was going on in Rick’s 

Café’.26  

The benchmark scandals have multiple dimensions. These require unpicking. Firstly, 

there is the underlying assumption that a rate based on guesswork could be trusted. Secondly, 

there is a structural problem, given no credible attempt was made to fix LIBOR 

notwithstanding the 2008 revelations published in the Wall Street Journal.27 Thirdly, the 

processes for calculating the rate itself went unchanged, both at the level of individual 

submitting institutions and at that of the coordinating administrative role of the British Banking 

Association. To make matters worse, there was no serious attempt by regulators, at national or 

global coordinating level, to even articulate that a problem existed until the Barclays settlement. 

The myopia did much to undermine public and political confidence in subsequent regulatory 

action. To understand the scale of the problem, let us begin with the financial cost of settlement 

(Figure 4.1). 

Figure 4.1 below charts all major settlements against a timeline that dates major 

investigations in Europe, the United Kingdom, the United States and Australia. From the outset, 

the United Kingdom parliament was exceptionally sceptical, most notably the powerful 

Treasury Select Committee. The Select Committee offered a withering rebuke upon publication 

of the Barclays settlement, seeing the terms as evidence of regulatory weakness.28 Its work was 

instrumental in forcing regime change, not only at Barclays, but within the United Kingdom’s 

regulatory system itself, the most significant casualty of which was the disbandment of 

 
markets and producing/trading interest and currency derivatives contracts. This enables a distinct form of LIBOR 
arbitrage. The “skill”, so to speak, was in manufacturing the discrepancy, not being the one to spot it’ [emphasis 
in original]).  
25 For critique of the model, see Howard Davies and Maria Zhivitskaya, ‘Three Lines of Defence: A Robust 
Organising Framework or Just Lines in the Sand’ (2018) 9(S1) Global Policy 34.  
26 Talley and Strimling (n 21) 133. Released in 1942, Casablanca won Best Picture at the 1943 Oscars. 
27 Mollenkamp and Whitehouse (n 23). 
28 Treasury Select Committee, Fixing LIBOR: Some Preliminary Findings (The Stationery Office, 9 August 2012) 
vol 1 [16]–[17]. 
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Financial Services Authority (FSA), and (temporarily) its vaunted elevation of principles and 

risk-based regulation over application of rules.29  

Figure 4.1: Fixing Benchmarks: Key Settlements and External Inquiries 2012–2018 

Source: Data Collated from ASIC, FSA, FCA, EU Competition Directorate, DoJ, CFTC 

From there the organisational, regulatory, legal and policy problems metastasised, most notably 

in the United Kingdom through a technical review of LIBOR led by Martin Wheatley, the 

incoming chair of the Financial Conduct Authority (FCA). While Wheatley’s review revealed 

the mismanagement of conflicts of interest, it held comprehensive reform, not abolition, was 

the answer.30 A preference for technocratic solutions also animated a framework put forward 

 
29 See Jill Treanor, ‘Farewell to the FSA – and the Bleak Legacy of the Light-Touch Regulator’, The Observer 
(24 March 2013) <https://www.theguardian.com/business/2013/mar/24/farewell-fsa-bleak-legacy-light-touch-
regulator>; see also Andrew Hindmoor and Allan McConnell, ‘Who Saw it Coming: The UK’s Great Financial 
Crisis’ (2014) 35(1) Journal of Public Policy 63 (highlighting myopia linked to ‘blind faith in market forces’).  
30 The Wheatley Review of LIBOR: Final Report (HM Treasury, September 2012) [1.12] (noting ‘the issues 
identified with LIBOR, while serious, can be rectified through a comprehensive and far-reaching programme of 
reform; and that a transition to a new benchmark or benchmarks would pose an unacceptably high risk of 
significant financial instability, and risk large-scale litigation between parties holding contracts that reference 
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by the International Organization of Securities Commissions (IOSCO), of which the FSA (and 

soon to be established FCA) was a constituent member.31 Significantly, for the purpose of this 

thesis, ASIC was delegated authority by IOSCO to play a leading role in the drafting of the 

principles. It knew the precise problems at a global level and could provide innovative, and 

transformative solutions, or at least experiment through the terms of EUs. As with IOSCO, and 

Wheatley, it was constrained by the centrality of LIBOR to the operation of the derivatives 

market. 

Notwithstanding the enthusiasm for negotiated solutions by national and supranational 

regulatory bodies, the British Parliamentary Commission was unconvinced, highlighting a 

moral malaise at the core of the wholesale markets, which, it argued, must be addressed if 

credible reform were to occur.32 The work of the Parliamentary Commission was buttressed by 

a global investigation into similar malfeasance in the FX markets, which again had high-level 

Australian regulatory involvement. The taskforce negotiating a code of conduct for the sector 

was chaired by the Deputy Governor of the Reserve Bank of Australia, Guy Debelle, as a 

representative of the Financial Stability Board. A new code was developed in conjunction with 

representatives from both buy and sell sides of the exchange markets. As will be discussed 

below, Australian banks were early adaptors of the initiative, which was downplayed in 

Australia itself, with the FSI and Royal Commission ignoring the matter entirely. We are left 

with a glaring paradox. The FX code (with global application) provides more granular 

protection to institutional actors than the retail code of conduct does to Australian consumers. 

It does so by offering clear parameters for what constitutes acceptable conduct and holding 

senior management directly responsible for failure through personal certification. The 

management of financial benchmark cases privileged a façade of tough regulatory action that 

had little substance, with the result that a moment of crisis, and opportunity, turned into 

regulatory failure.33 How is that possible? It is indeed a curious outcome.  

 
LIBOR’). See more generally Lynn Stout, ‘Derivatives and the Legal Origins of the 2008 Crisis’ (2009) 1(1) 
Harvard Business Law Review 1. 
31 IOSCO, Principles for Financial Benchmarks (Final Report, July 2013) 9 (noting the lack of express power to 
regulate benchmarks but seeing potential in innovative application of existing power). 
32 Parliamentary Commission on Banking Standards (n 5) [629] (noting a structural problem in the United 
Kingdom in that most involved in setting the LIBOR rate (or with an incentive to manipulate it) were not covered 
by the Approved Persons Regime.).  
33 For discussion of the negotiation process, see Justin O’Brien, ‘The FX Global Code: Transcending Symbolism?’ 
(2017) 11(2/3) Law and Financial Markets Review 83, 83 (noting lack of media and academic attention 
notwithstanding the initiative is the ‘most significant yet in changing the culture of wholesale markets precisely 
because of how it interlocks with law and policy within key markets and questions prior enforcement decisions’). 
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The central point to emphasise here is that ASIC did not approach the benchmark 

scandals strategically. This was to prove an elemental mistake, as was the decision not to 

collaborate actively with the Commodity Futures Trading Commission (CFTC) in the United 

States, which would have provided additional leverage at a much earlier stage. As Figure 4.1 

shows, the fine levels rise exponentially across all jurisdictions. For ease of reference all 

Australian settlements (and investigations) are highlighted in red type. Australia is an outlier 

for three distinct reasons. Firstly, the initial payments made by the banks were not fines, rather 

‘voluntary’ community payments. This was unique, and disproportionately lenient. The level 

increased dramatically when three of the major Australian banks eventually settled in 2017 and 

2018 for twenty times the initial EU with UBS (which had agreed a $1 million voluntary 

contribution to enhance financial literacy) in the cases of ANZ and NAB, and fifteen times in 

the CBA’s case. The three domestic banks also paid contravention penalties – $10 million each 

on the part of ANZ and NAB and $5 million by CBA – raising the question of why this 

approach was taken so late in the unfolding drama. Not only were the financial penalties weaker 

than international comparators (a matter set by legislation and, therefore, beyond ASIC’s 

control), so, too, were the terms extracted in exchange for settlement.  

The EU settlement with UBS34 and BNP Paribas35 did not require external monitoring, 

while that of the Royal Bank of Scotland required validated compliance to orders mandated by 

the CFTC in the United States.36 It was not until the domestic banks agreed terms that external 

monitors were mandated.37 To place matters into perspective, the CFTC alone extracted $2.505 

billion (USD) in fines from just six institutions, mostly for extra-territorial infractions on the 

grounds that LIBOR had become a commodity and, therefore, subject to its jurisdictional reach. 

While this can be attributed to the centrality of the CFTC in policing global derivative markets, 

an aggressive approach to the imposition of financial penalties to ensure demonstration effect, 

and the fear of market participants in challenging its determination, the leniency of the 

Australian approach is notable, even against the UK and the European Union (Figure 4.1). 

Secondly, the tardiness in securing domestic settlements suggests the Australian banking sector 

 
34 ASIC, ‘ASIC Accepts Enforceable Undertaking from UBS’ (Media Release, 23 December 2013). 
35 ASIC, ‘ASIC Accepts Enforceable Undertaking from BNP Paribas’ (Media Release, 28 January 2014). 
36 ASIC, ‘ASIC Accepts Enforceable Undertaking from Royal Bank of Scotland’ (Media Release, 21 July 2014). 
Although ASIC suggested it would make these reports monitoring reports public, it did so in a very oblique way; 
see ASIC, Financial Benchmarks (Report 440, July 2015) 14 (identifying but not naming RBS).  
37 ASIC, ‘ASIC Accepts Enforceable Undertakings from ANZ and NAB to Address Conduct Relating to BBSW’ 
(Media Release, 20 November 2017).  
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did not believe it had a culture problem, and could disregard entreaties from ASIC, without 

significant domestic public or political sanction.38  

The attraction of settlement for industry in EUs in the Australian context at the time lay 

in the absence of an admission of liability, thereby potentially foreclosing any future derivative 

class actions – a real possibility given the development of a vigorous class action bar.39 It is, 

perhaps, telling this carrot did not prove appetising. Moreover, the first wave of international 

settlements coincided with an independent inquiry in Australia into the financial system.40 As 

noted above, notwithstanding their scale, the benchmark scandals did not feature in the FSI’s 

analysis of systemic problems. Its final report placed inordinate emphasis on the barriers to the 

future development of the financial sector, rather than deliberating on whether the cultural 

issues exposed by LIBOR may have migrated into Australia. Culture, the FSI held, was a matter 

primarily for firms, not regulatory intervention, a holdover from support for principles-based 

regulation that animated the failed FSA in the United Kingdom.41 The entire approach taken is 

consistent with an aversion to prescriptive regulatory oversight based on ideational factors, as 

explored in Chapter 2. While the British Parliamentary Commission heavily discounted the 

professionalisation agenda, the Australian FSI held it up as the way forward. Raising standards 

of conduct and levels of professionalism would require both a coordinated industry approach 

and focus of attention by individual firms. Industry associations could lead this initiative, with 

stakeholder input from ASIC and consumer organisations. Introducing or enhancing individual 

firm or industry codes of conduct is one way in which industry could set raised standards and 

hold themselves accountable.42  

 
38 The sector had been placed on notice in July 2015 that an investigation had commenced, focusing on ‘oversight 
failures (such as inadequate controls, procedures, policies, training and supervision); corporate culture accepting 
of poor practices and tolerant of non-compliance and poorly designed incentives’; see ASIC, Financial 
Benchmarks (n 36) 13.  
39 Michael Legg and John Emmerig, ‘Twenty-Five Years of Australian Class Actions – Time for Reform’ (2017) 
36(2) Civil Justice Quarterly 164. In October 2020, Westpac settled a class action brought in the United States in 
relation to BBSW manipulation, making a payment of $25 million (USD) in March 2021. In December 2021 
Commonwealth Bank of Australia and Australia New Zealand Bank settled for $35.3 million each. See Dennis et 
al v JPMorgan Chase & Co et al, No. 16-cv-06496 (LAK). The case was based largely on evidence put forward 
in the ASIC litigation. JP Morgan had folded as early as February 2019, making a financial payout of $7 million 
and the provision of evidence to help plaintiffs proceed; see Sarah Danckert, ‘Local Banks Hit as JP Morgan 
Settles Rate Rigging Class Action’, Sydney Morning Herald (4 February 2019).  
40 Financial System Inquiry (n 16) 204–9. The FSI does not reference misconduct in financial benchmarks 
anywhere in the Final Report, although it expresses a clear preference for self-regulation, buttressed only if 
required by a limited expansion of ASIC’s power, consistent with its view that one of the key objectives is to 
‘limit or avoid the need for more prescriptive regulation’: at 207.  
41 See Treanor (n 29). 
42 Financial System Inquiry (n 16) 220. As we shall see in Chapter 8, the Australian Law Reform Commission 
(ALRC) has expressed similar faith in the professionalisation agenda in its review of the simplification of the 
financial products and services legislation, itself an outworking of the Royal Commission (Recommendations 
7.3–7.4). For a warning from history about how codes of conduct do not necessarily improve conduct, see Justin 
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The bifurcation between wholesale and retail alone requires the investigation and 

evaluation that informs the contribution this chapter makes to the thesis.43 It is a public policy 

imperative given the structural dominance of the four main domestic banks across both retail 

and wholesale markets, solidified by the progressive retreat of international competitors and 

the financialisation of the economy through compulsory superannuation, itself managed to a 

considerable degree by the banks’ and entrenched through the move into wealth management. 

The FSI was sanguine about all these matters. It noted that while concentration was a risk, it 

also brought stability. Finally, it suggested the need for the government to provide clear 

guidance to regulators about their tolerance for risk.44  

ASIC’s risk tolerance was evident in how it managed the entire BBSW scandal. To be 

fair to ASIC, it is constrained by the fact that it cannot impose an EU. Secondly, while it is to 

the regulator’s credit that it was the only relevant authority to prosecute to a conclusion a major 

bank for compliance failure in relation to benchmark violations, its alternative approach raises 

more questions than it answers. Take for example, the emphasis on community payments. 

Those extracted for potential BBSW violations skew the cumulative total. Their contribution 

suggests an aggressive and strategic approach to corporate wrongdoing. In doing so it masks 

posturing (see Figure 4.2).  

 
O’Brien, The Triumph, Tragedy and Lost Legacy of James M. Landis (Hart Publishing, 2014) 37-60 (discussing 
attempts by the investment banking industry to game the National Recovery Administration established through 
the New Deal as an experiment in corporatism). 
43 Even when Australian scholars have looked at the culture question it has been largely within the context of 
impact on retail markets; see eg Comino (n 7). Moreover, while the Australian Criminal Code allows for culture 
to be used as a basis for attributing criminal responsibility – defined as ‘an attitude, policy, rule, course of conduct 
or practice existing within the body corporate generally or in the part of the body corporate in which the relevant 
activities take place’ (s. 12.3(6) – it is important to note that the code cannot be used for alleged breaches of the 
Corporations Act (s 769A) or the ASIC Act (s 12GH(6)). This is not to say that ASIC has not sought to expand 
the code to the financial services sphere; see Evidence to the Parliamentary Joint Committee on Corporations and 
Financial Services, Melbourne, 16 October 2015), 15 (Greg Medcraft). Indeed, the law has never been tested in 
any circumstance. The ALRC has recommended that the model be extended to corporations; see ALRC, 
Corporate Criminal Responsibility (Final Report, Report No 136, April 2020) (Recommendations 5–7). The 
government has not actioned this recommendation. 
44 Financial System Inquiry (n 16) 235. The FSI accepted that ‘current penalties are unlikely to act as a credible 
deterrent against misconduct by large firms. While the Inquiry recommends substantially higher penalties, it does 
not believe that Australia should introduce the extremely high penalties for financial firms recently seen in some 
overseas jurisdictions. This practice risks creating inappropriate incentives for government and regulators unless 
revenue is separated and used for social or public purposes’: at 252.  
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Figure 4.2: Community Payments as a Proxy for Remedying Misfeasance    

Source: Data Constructed from ASIC Enforceable Undertaking Register 

ASIC made much to the Royal Commission of the claim that regulatory effectiveness could be 

shown from the cumulative total of community payments. It argued the payments enhanced a 

mission to improve financial literacy, which itself contributes to ‘the confident and informed 

participation of investors and consumers in the financial system,’ one of ASIC’s core 

regulatory objectives.45 It was not one, however, to which ASIC paid significant attention. The 

regulator left unspecified what purpose the money collected was used for beyond the promotion 

of financial literacy. It did not require granular reporting from external monitors of the specific 

uses or, if it has, has not publicly reported on it. We shall return to this critical matter in Chapter 

7 when evaluating ASIC own processes. Suffice to note here the weakness of the strategy in 

securing regulatory outcomes if the terms of an EU are interpreted in narrow terms, in which 

symbolism is perceived to trump substance, long a concern in regulatory studies.46 One is left 

 
45 ASIC Act 2001 (Cth) s 1(2)(b).  
46 See eg Murray Edelman, The Symbolic Uses of Politics (University of Illinois Press, 1964).  
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with the uncomfortable thought that ASIC settled for too little, too late. But is this initial 

assessment fair? This is the issue this chapter evaluates.  

III THE CORRUPTION OF MARKETS? 

At the time of the initial investigations, the BBSW was administered by the Australian 

Financial Markets Authority (AFMA). AFMA is a self-regulatory organisation. It advocates 

on issues relating to the governance of the capital markets. The BBSW was critical to its 

standing as a professional association.47 AFMA’s institutional membership includes all major 

actors in the financial marketplace. Involvement with the organisation served performative and 

constitutive purposes, albeit within narrowly defined and self-determined parameters. Firstly, 

membership signalled commitment to the principles of self-regulation, and, when deemed 

necessary by AFMA, the co-regulatory approach that informs the associational governance 

model on which responsive regulation relies.48 Secondly, membership implied active 

commitment to an industry-derived code of ethics. This constrained the membership’s capacity 

beyond minimum standards enshrined in law. Taken together, they presented a normative case 

for and justification of self-regulation, AFMA’s avowed policy preference. Thirdly, it was 

constitutive in that de facto acceptance of this framing within public policy discourse generated 

a hybrid form of regulatory authority.49  

In contrast to LIBOR and its counterparts, such as those in Tokyo (TIBOR) and 

Singapore (SIBOR), which averaged the estimated cost of borrowing, the BBSW was based on 

actual bids and trades linked to specific tenors, or timeframe maturities. Until 27 September 

2013, when an electronic tracking system was introduced, thereby obviating the need for 

individual submissions, a panel of fourteen banks reported on institutional activity within a 

 
47 See Australian Financial Markets Association, Code of Conduct (Sydney, 2011). 
48 Wolfgang Streeck and Philippe Schmitter, ‘Community, Market, State – and Associations. The Prospective 
Contribution of Interest Governance to Social Order’ (1985) 1(2) European Sociological Review 119. 
49 See Julia Black, ‘The Emergence of Risk-Based Regulation and the New Public Risk Management in the United 
Kingdom’ (2005) (Autumn) Public Law 510; see more generally the enormously influential work deriving from 
Christopher Hood’s tenure as head of the Centre for the Analysis for Risk and Regulation at the London School 
of Economics, in particular Christopher Hood, Henry Rothstein and Robert Baldwin, The Government of Risk: 
Understanding Risk Regulation Regimes (Oxford University Press, 2001). Julia Black offered a refinement of her 
schema, which finessed when intervention should occur but did not disturb the normative foundations; see Julia 
Black and Robert Baldwin, ‘Really-Responsive Risk Based Regulation’ (2010) 32(2) Law and Policy 184. The 
problem arises when the perception that industry risk models are in alignment with regulatory objectives is 
falsified. For a trenchant critique of risk-based regulation, see Roman Tomasic, ‘Beyond “Light Touch” 
Regulation of British Banks After the Financial Crisis’ in Iain MacNeil and Justin O’Brien (eds), The Future of 
Financial Regulation (Hart Publishing, 2010) 111.  
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trading window around 10:00AM each Sydney trading day.50 Outliers were trimmed to provide 

an aggregate rate taken from at least eight panel members. Notwithstanding the difference in 

calculation, each benchmark served a similar function. Each facilitated an exponential growth 

in the range and complexity of debt instruments. Most have a swap, forward or option character. 

These include interest rate swaps, forward rate agreements, cross-currency swaps (where in the 

domestic context one component had an Australian dollar component); asset swaps; interest 

rate options; floating rate notes; or commercial loans, which referenced the BBSW on specific 

tenors (timeframes ranging from one to six months). These contracts could be traded on the 

exchange or, more commonly, through the Over the Counter (OTC) market, which global 

regulators at the time deemed lacking in transparency and subject to abuse.51 By 2012, when 

action was taken against Barclays, the global value of the OTC market had reached $639 

trillion.52  

The range of currencies and tenors (or timeframes) deployed in LIBOR, and its global 

reach, dwarfed the BBSW. The latter focused solely on Australian dollar-denominated bank 

bills. Nonetheless, the domestic rate was characterised by ASIC as having systemic importance. 

A joint report prepared by the Reserve Bank of Australia, APRA and ASIC estimated OTC 

derivatives referencing Australian denominated currency at $11 trillion.53 The BBSW was, 

therefore, and remains, as Guy Debelle, the then Deputy Governor of the RBA put it, ‘at the 

heart of the financial plumbing of the financial system’.54 This is an interesting insight. It 

prompts reflection on why the FSI ignored it. In part, it was receiving mixed messages from 

ASIC. As late as 2015, ASIC remained convinced that any problems afflicting the BBSW were, 

by international comparison, contained and containable.55 The apparent robustness (and 

confidence) was based on the concrete nature of its calculation, which, as noted above, was 

based on observed trading patterns rather than estimates. Secondly, ASIC’s initial settlements 

 
50 In the wake of the benchmark scandals, UBS, RBS and JP Morgan withdrew from the BBSW, while remaining 
members of the Australian Financial Markets Association (AFMA). In 2017, responsibility for administering the 
BBSW was formally transferred to the Australian Stock Exchange.  
51 IOSCO, ‘IOSCO Forms Task Force on OTC Derivatives’ (Media Release, Madrid, 15 March 2010), 2 (noting 
the need to develop consistent international standards relating to OTC derivatives regulation in the areas of 
clearing, trading, trade data collection and reporting, and the oversight of certain [unspecified] market 
participants’). The taskforce reported in June 2012; see IOSCO, International Standards for Derivatives Market 
Intermediary Regulation (Final Report, 6 June 2012).  
52 Bank for International Settlements, Semi-Annual OTC Derivatives Statistics at End June 2012 (November 
2012). 
53 Council of Financial Regulators, Report on the Australian OTC Derivative Market (October 2012) 32. By 2021, 
the value of derivative contracts in Australia had ballooned to $18 trillion; see ASX, Benchmark Rates, available 
at <https://www2.asx.com.au/connectivity-and-data/information-services/benchmarks/benchmark-data/bbsw>.  
54 Guy Debelle, ‘Interest Rate Benchmarks’ (Speech, FINSIA Signature Event, Sydney, 8 September 2017).  
55 ASIC, Financial Benchmarks (n 36) 14.  
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with international banks (see Figure 4.1) relied heavily on data provided by the same 

institutions. In all three cases (UBS, BNP Paribas and the Royal Bank of Scotland), the EUs 

suggested the inconsequential impact of any price movement even if misconduct had occurred, 

which, in turn, was posited as a mere hypothetical. By giving substantial space to this 

explanation, ASIC gave it credence. Thirdly, however, precisely because of its systemic 

importance, ASIC was constrained by the scale of the derivatives market, the absence of an 

alternative, and the legitimacy provided to the BBSW by the co-regulatory compact that 

facilitated its usage.  

The system worked on the basis that the industry AFMA Code of Conduct was buttressed 

by internal compliance processes. Trust was predicated on the fact that the code of conduct was 

robust and independent, and one taken seriously by both market participants and AFMA itself. 

It was an unwarranted assumption, which undermines the credibility in empirical terms of the 

associational governance framework.56 Independence in this context refers to an assurance that 

the benchmark could be relied upon as reflecting actual market conditions. In other words, no 

panel bank would have the capability or (it was supposed) intention to distort the rate. The 

process was designed to demonstrate the BBSW transcended (and limited) the interests of any 

individual institution. Transparency comes into play because the method by which the BBSW 

was calculated was publicly available. It was assumed by those who used it to be incapable of 

gaming, a perception reinforced by targeted surveying, which itself signalled, however, 

divergent rationales of the rate’s utility across six dimensions. These dimensions, as identified 

by AFMA in a survey, were reliability, robustness, frequency, availability, broad acceptance 

and representativeness.57 It is significant, for example, that the AFMA survey took place after 

the initial wave of international settlements. International concern about rate manipulation was 

neither signalled to, nor commented on to those surveyed. It was an example, perhaps, of 

‘hearing, seeing, or speaking no evil’. The danger of mismanagement of potential conflicts was 

enhanced by the absence of detailed procedures for submissions. The failure contravened a 

 
56 Streeck and Schmitter (n 48) 120–1 (arguing that associations form a fourth source of social order through 
‘organizational concertation’). By 2014, Streeck was to reconsider his position; see Wolfgang Streeck, ‘How Will 
Capitalism End?’ (2014) 87(May/June) New Left Review 35, 40 (noting across the liberal order ‘among ordinary 
people, there is now a pervasive sense that politics can no longer make a difference in their lives, as reflected in 
common perceptions of deadlock, incompetence and corruption among what seems an increasingly self-contained 
and self-serving political class, united in their claim that “there is no alternative” to them and their policies’). See 
also John Braithwaite, ‘Cultures of Redemptive Finance’ in Justin O’Brien and George Gilligan (eds), Integrity, 
Risk and Accountability in Capital Markets: Regulating Culture (Hart Publishing, 2013), 267, 270 (conceding 
responsive regulation has failed through lack of imaginative application).  
57 See AFMA, AFMA BBSW Survey Executive Summary of Findings (Sydney, December 2013) 4 (‘While 
reliability was rated highly by both bank and non-bank respondents, bank respondents placed more emphasis on 
frequency whereas non-bank respondents preferred robustness’). 
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legislative requirement on those holding an AFSL to manage conflicts of interest.58 It also 

ignored long settled regulatory policy.  

For the purposes of this policy, conflicts of interest are circumstances where some or all 

of the interests of people (clients) to whom a licensee (or its representatives) provides 

financial services that are inconsistent with, or diverge from, some or all of the interests of 

the licensee or its representatives. This includes actual, apparent or potential conflicts of 

interest [emphasis added].59  

The primary conflict derives from participation in the setting of the benchmark itself. As we have 

seen, given the importance of the BBSW, traders in derivative contracts have a vested interest in 

advance knowledge of the rate’s value on any given day. This information could support 

underlying trading positions by maximising profits or minimising loses. It becomes an actuated 

conflict when the same traders do or attempt to influence the rate. The inherent conflict exists, 

however, irrespective of whether actuated. There is a residual risk for the institution itself if 

appropriate mechanisms are not put in place to identify the conflict in the first place. These 

systems do not obviate the conflict. They can, however, go some way towards managing it.  

By inference of public commitment to market integrity by both AFMA and its constituent 

members, as well as broader licensing obligation, it is not surprising the perception could gain 

hold that the rate-setting process was monitored, and capable of enforcement, either through 

internal processes, AFMA’s code of conduct and, from 2013 onwards, specific principles 

governing rate contributions, or by ASIC itself.60 In the example of the BBSW, the 

effectiveness of self-regulation is not immediately apparent, nor is the nudging capacity of 

responsive regulation to steer behavioural change evidenced. In its initial strategy to settle for 

so little (and so late compared to its peers), ASIC was signalling a confusing, if not confused, 

message to the market and those other panel banks that had not reached a settlement.61 On the 

one hand, AFMA was to introduce detailed guidance. AFMA also eventually ceded control of 

the rate to the Australian Stock Exchange. Both initiatives were welcomed by the regulator, 

 
58 Corporations Act 2001 (Cth) ss 912A(1)(a)–(aa). 
59 ASIC, Licensing: Managing Conflicts (Regulatory Guide 181, August 2004) [15].  
60 See AFMA, Code of Ethics and Code of Conduct (Sydney, 2011); see also AFMA, Rate Contribution Best 
Practice Principles (Sydney, 2013). 
61 A similar approach underpinned the LIBOR settlements, which were designed to facilitate ongoing confidence 
in LIBOR in part because of its status as a ‘legal technology of arbitration’; see Ashton and Christophers (n 12) 
190–1. For the essential legitimacy that the politics of the legal process generates, see more generally Annelise 
Riles, Collateral Knowledge: Legal Reasoning in the Financial Markets (University of Chicago Press, 2011) 42 
(‘Private rules are always dependent upon state legal institutions for their enforcement’). 
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which declined to support moves to make rate exploitation a criminal offence.62 On the other 

hand, the financialisation of the Australian economy meant that BBSW had to be protected, 

notwithstanding the systemic risks that this posed.63  

The situation was further complicated by the desire of ASIC for institutions to 

acknowledge past wrongdoing, a factor that had begun to influence Department of Justice 

policy in the United States. This was most notable in the UBS settlement there, which required 

an admission of wrongdoing in its Tokyo subsidiary, and more broadly in the action taken 

against Volkswagen for systematic rigging of carbon emissions in its diesel cars in January 

2017.64 This, in turn, encouraged ASIC to take, or be seen to be taking, a stronger approach.65 

The question it never quite resolved was which regulatory outcome it was seeking to achieve. 

As we have seen, on the one hand, it wished to support strengthened self-regulation. On the 

other, the market conduct regulator was aware that a failure of these mechanisms could bring 

the entire framework into disrepute. Nor did it consider the necessity of ascertaining how 

corporations internalise and systematise (or not) commitment to ethical obligation.66  

This myopic approach to conduct risk management is difficult to fathom in the Australian 

financial system, not least because of the implosion of HIH Insurance at the turn of the 

 
62 ASIC, Financial Benchmarks (n 36) 4. ASIC notes that ‘peer international jurisdictions, including the United 
Kingdom, the European Union, Canada, Japan, Hong Kong and Singapore, have initiated regulatory reforms to 
strengthen benchmark administration and submission, and, in some instances, to make benchmark manipulation 
an offence’. It did not, however, see the need for further intervention in Australia, other than seeking to encourage 
adherence to generic IOSCO Principles: at 5.  
63 ‘Financialisation’ refers to a distinct form of exchange; see Gretta Krippner, ‘The Financialization of the 
American Economy’ (2005) 3(2) Socio-Economic Review 173, 174 (defining it as ‘a pattern of accumulation in 
which profits accrue through financial channels, rather than through trade and commodity production’). ASIC 
was not alone in working for reform rather than abolition of benchmarks; see The Wheatley Review of LIBOR 
(n 30) [1.12] (noting the danger of an explosion of litigation should LIBOR be abolished).  
64 Loretta Lynch, ‘Remarks at a Press Conference Announcing Criminal and Civil Actions Against Volkswagen’ 
(Speech, Department of Justice, Washington DC, 11 January 2017). The admission of fault is now a critical feature 
of ASIC’s approach to enforceable undertakings; see ASIC, Court Enforceable Undertakings (Regulatory Guide 
100, 21 November 2021) [100.22] (‘When ASIC accepts a court enforceable undertaking in final resolution of a 
matter, we will generally require that it contains admissions that the promisor contravened specific legislative 
provisions. The admissions must properly reflect the seriousness of the conduct’).  
65 For detailed account of the Australian negotiations, see Patrick Durkin, ‘Why ANZ and NAB Folded in ASIC’s 
Bank Bill Rate Rigging Case’, Australian Financial Review (28 October 2017) 1. For change in US policy, see 
Sally Yates, ‘Individual Accountability for Corporate Wrongdoing’ (Internal Department of Justice Memo, 
Washington, DC, 9 September 2015) 3 (‘Companies cannot pick and choose what facts to disclose. That is, to be 
eligible for any credit for cooperation, the company must identify all individuals involved in or responsible for 
the misconduct at issue, regardless of their position, status or seniority, and provide to the Department all facts 
relating to that misconduct. If a company seeking cooperation credit declines to learn of such facts or to provide 
the Department with complete factual information about individual wrongdoers, its cooperation will not be 
considered a mitigating factor’). For review of its impact, see Gideon Mark, ‘The Yates Memorandum’ (2018) 
51(4) University of California, Davis Law Review 1589. Current policy is set out in Brian Benczkowski, ‘Selection 
of Monitors in Criminal Division Matters’ (Department of Justice, Washington DC, 11 October 2018). 
66 Parliamentary Commission on Banking Standards (n 5) [581] (‘An effective code for standards of professional 
behaviour cannot be a document which employees simply sign and then forget about. The expected standards 
must be embedded in an individual’s objectives, training and appraisal’); see also Stone (n 18) 67. 
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millennium. HIH’s failure led to a royal commission chaired by Justice Neville Owen, whose 

working definition of corporate governance delineated it as ‘the rules, relationships, systems 

and processes within and by which authority is exercised and controlled. Understood in this 

way, corporate governance embraces the models or systems but also the processes by which 

the exercise and control of authority is in fact effected.’67 This expansive definition indicates 

an inquisitive approach to risk. It is, as such, a key indicator of a prudent corporate culture. It 

is not the culture that informed actual practice, as will be demonstrated below, which forced a 

dawning realisation among regulatory agencies that there is a world of difference between 

stated and warranted commitment to ethical obligation, a point made with precision by the 

financial services Royal Commission seventeen years after Owen J reported.68 The 

implications of this divergence reverberate today. Faith in markets was just that, an untested 

assumption rather than an empirical reality.69 What the financial benchmark cases tell us is how 

little regulators knew about how the industry of which they were charged with oversight. 

IV SYSTEMS, PROCESSES, AND CULTURAL CHANGE 

The globally interlinked benchmark scandals were to generate billions of dollars in fines, and 

a small number of criminal prosecutions.70 The Barclays affair also kickstarted the global 

 
67 Royal Commission into HIH, ‘The Failure of HIH: A Corporate Collapse and its Lessons’ (March 2003) vol 1, 
xxxiii. 
68 Royal Commission into Misconduct in the Banking Superannuation and Financial Services Industry (Final 
Report, February 2019) 12 (noting that ‘the law has not been obeyed … And the risks of regulatory or other non-
compliance and of misconduct are the risks of departure from the first general rule of ‘obey the law’. What 
consequences follow, and whether this amounts to effective enforcement of the law, bears directly upon the nature 
and extent of the regulatory, compliance and conduct risks that entities must manage’). For Hayne the same logic 
applied to industry codes: ‘If industry codes are to be more than public relations puffs, the promises made must 
be made seriously … and kept. They must entail that the promises can be enforced by those to whom the promises 
are made.’  
69 Joseph Schumpeter, Capitalism, Socialism and Democracy (Allen & Unwin, 1942) 327 (‘No social system can 
work in which everyone is supposed to be guided by nothing except his short-term utilitarian ends … [T]he stock 
market is a poor substitute for the Holy Grail’); see also Karl Polanyi, The Great Transformation (Beacon Press, 
1944) 171 (‘The principle of freedom to contract is merely the expression of an ingrained prejudice’).  
70 Tom Hayes, a former trader with UBS and Citigroup, was convicted in 2015 and sentenced to fourteen years 
imprisonment; see R v Hayes, Sentencing Remarks of Mr Justice Cooke (Southwark Crown Court, 3 August 2015) 
[6, 9] (‘High standards of probity are to be expected of those who operate in the banking system, whether they are 
bankers in dealing with deposits and the lending of money or traders in an investment banking context. What this 
case has shown is the absence of that integrity that ought to characterise banking … The fact that others were 
doing the same as you is no excuse, nor is the fact that your immediate managers saw the benefit of what you 
were doing and condoned it and embraced it, if not encouraged it’). The sentence was reduced to eleven years, 
with leave to appeal; see R v Hayes [2015] EWCA Crim 1944. In December 2021, the Criminal Cases Review 
Commission refused the appeal; see Ellen Milligan, ‘Ex-UBS Trader Hayes Loses Bid to Appeal LIBOR-Rigging 
Case’, Bloomberg (8 December 2021). Six brokers who were accused by the Serious Fraud Office of being co-
conspirators were found not guilty by a majority verdict; see Graham Ruddick, ‘Brokers Found Not Guilty of 
LIBOR Fraud Label Trial a Farce’, The Guardian (29 January 2016). In the United States, convictions imposed 
on two traders from Deutsche Bank were overturned on appeal; see United States of America v Matthew Connolly 
and Gavin Campbell Black (Second Circuit Court of Appeals, Case 19-3806, 27 January 2022). The court found 
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debate on corporate culture and the role the regulator could or should play in identifying and, 

where necessary, changing organisational structure and practice, or casting doubt on the probity 

of senior executives.71 The final report of the British Parliamentary Commission, aptly titled 

Changing Banking for Good, cast doubt on the professionalisation agenda, the feasibility of 

the imposition of fiduciary standards on what was decidedly not a profession and the efficacy 

of voluntary codes of conduct. The commission also declared that co-regulation was to be 

avoided. Instead, it argued for a more muscular approach to surveillance and enforcement, a 

consequence of the fact that the behaviour exhibited seemed to encapsulate ‘so much that 

appeared to have gone wrong in banking, before, during and after the GFC. The industry was 

not just revealed as incompetent but morally suspect’.72 The Parliamentary Commission’s 

withering conclusion makes for compelling reading.  

One of the most dismal features of the banking industry to emerge from our evidence was 

the striking limitation on the sense of personal responsibility and accountability of the 

leaders within the industry for the widespread failings and abuses over which they 

presided. Ignorance was offered as the main excuse. It was not always accidental. Those 

who should have been exercising supervisory or leadership roles benefited from an 

accountability firewall between themselves and individual misconduct, and demonstrated 

poor, perhaps deliberately poor, understanding of the front line. Senior executives were 

aware that they would not be punished for what they could not see and promptly donned 

the blindfolds. Where they could not claim ignorance, they fell back on the claim that 

everyone was party to a decision, so that no individual could be held squarely to blame – 

the Murder on the Orient Express defence. It is imperative that in future senior executives 

 
that ‘while defendants’ efforts to take advantage of DB’s [Deutsche Bank] position as a LIBOR panel contributor 
in order to affect the outcome of contracts to which DB had already agreed may have violated any reasonable 
notion of fairness, the government's failure to prove that the LIBOR submissions did not comply with the BBA 
[British Banking Association] LIBOR Instruction and were false or misleading means it failed to prove conduct 
that was within the scope of the statute prohibiting wire fraud schemes’: at [54]. There was only one clear winner 
in this saga, the whistle-blower who provided documents to the CFTC on internal Deutsche Bank practices and 
received a bounty of $200 million, see Chris Prentice and Tom Sims, ‘Former Deutsche Bank Whistle-Blower 
Awarded $200m Record Payout, Sources Say’, Reuters (23 October 2021).  
71 See Treasury Select Committee (n 28) [124] (noting that the FSA had privately expressed concern to the 
Barclays chairman about concern over the appointment of Bob Diamond as Chief Executive Offer but did not 
veto the appointment giving rise to what the Treasury Select Committee was unacceptable ambiguity about the 
regulator’s position. ‘To avoid the scope for misunderstanding in future, we recommend that the regulator set out 
clearly for firms any concerns it has about a senior appointment, listing any actions that it requires. It should 
ensure that a response is obtained in writing from the firm, undertaking to meet each of the requirements. Failure 
by the firm to show evidence that the regulatory messages have been seen and acted upon should be considered a 
serious matter’).  
72 Parliamentary Commission on Banking Standards (n 5) vol 2 [2]. While the former chief executive of Barclays, 
Bob Diamond, who lost his job because of the scandal, blamed individual traders, board failure was the 
determination of external inquiries; see Treasury Select Committee (n 28) [13]); Parliamentary Commission (n 5) 
123. 
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in banks have an incentive to know what is happening on their watch – not an incentive to 

remain ignorant in case the regulator comes calling.73 

While the United States did not reconvene a commission of inquiry, the Department of 

Justice and the CFTC became more aggressive in extracting financial penalties, without 

exception targeting European entities (see Figure 4.1). Both also imposed limited changes in 

the governance and compliance programs of individual institutions. None compared in 

stringency to those negotiated at the turn of the millennium by Eliot Spitzer, as then New York 

Attorney General, who actively canvassed the need for, and occasionally achieved, regime 

change because of the mismanagement of conflicts of interest.74 An overarching settlement was 

also brokered by the Competition Directorate of the European Union, which threatened but did 

not follow through on prosecution of those institutions that did not contribute (see Figure 4.1). 

Singapore alone adopted a more rigorous approach, forcing self-assessments, mandating 

additional variated capital charges based on disclosed failings, and introducing structural 

reform through additional licensing requirements.75 At a transnational level, significant 

progress in changing the fundamental rules of the game were made through the development 

and implementation of a global FX Code of Conduct, which reconfigured the possibilities, 

precisely because it was sold as not being regulation.76  

At the two commissions of inquiry in Australia, ASIC actively promoted itself as an agent 

of cultural change. As noted above, neither inquiry focused on the benchmark scandals or 

conducted detailed comparative analysis of actual or proposed regulatory responses. Nor did 

ASIC provide evidence to them of what it was doing. The skeletal initial settlements with 

international banks, and concomitant prolonged refusal of Australian banks to negotiate (as 

indicated in the timeline provided in Figure 4.1), were not deemed worthy of comment. This 

was a missed opportunity. It was, after all, through experimentation with the EU that ASIC’s 

perceived need for cultural change could be translated into direct action, if not necessarily into 

more effective regulatory outcomes.77 Nor, however, was there regulatory follow through, as 

evidenced in the limited nature of reporting on the findings of external monitors.  

 
73 Parliamentary Commission on Banking Standards (n 5) vol 2 [14].  
74 See Justin O’Brien, Wall Street on Trial (John Wiley, 2003) 175–218.  
75 Brooke Masters, ‘Singapore Punishes 20 Banks in Rate Probe’, Financial Times (15 June 2013); see more 
generally Justin O’Brien, ‘Singapore Sling: How Coercion May Cure the Hangover in Financial Benchmark 
Governance’ (2014) 7(2) Journal of Risk Management in Financial Institutions 174.  
76 David Lynch, ‘Observations on the Utility of FX Global Code’ (2018) 12(1) Law and Financial Markets Review 
39; see also O’Brien, ‘The FX Global Code’ (n 33).  
77 See eg Greg Medcraft, ‘Why Culture Matters’ (Speech, BNP Paribas Conduct Month, Sydney, 24 May 2016) 
2 (‘ASIC is concerned about culture because it is a key driver of conduct within the financial industry. Poor culture 
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What makes all this surprising is that Australian bureaucrats at the highest level of 

finance played pivotal roles in scoping the international agenda. It was to prove to be a double-

edged sword. It highlighted a disconnect between active involvement in the architectural design 

and limited engineering capacity to translate the global vision into domestic reality. The current 

chair of the Australian Prudential Regulation Authority (APRA), Wayne Byres, was appointed 

Secretary General of the Basel Committee on Banking Supervision in October 2011. The 

committee had proved instrumental in legitimating the three lines of defence model of 

managing risk, which, as Byres acknowledged as early as October 2012, had manifestly 

failed.78 While the Basel Committee remains wedded to the three lines model, it has placed 

much more emphasis in articulating the expanded parameters of operational risk to include all 

material dimensions.79 Similarly, the then chair of the ASIC, Greg Medcraft, was elevated to 

chair IOSCO in September 2013 as the organisation achieved enhanced delegated status as an 

associate member of the Financial Stability Board. As noted above, under Medcraft’s 

leadership IOSCO scoped the initial reform process for financial benchmarks and developed a 

comprehensive report into regulating conduct in wholesale markets.80 The Deputy Governor of 

the Reserve Bank of Australia, Guy Debelle, was co-chair of the committee that brokered the 

 
inevitably leads to poor outcomes for investors and consumers, impacts on the integrity of the Australian financial 
markets, and erodes investor and consumer trust and confidence’). 
78 Wayne Byres, ‘Regulatory Reforms – Incentives Matter (Can We Make Bankers More Like Pilots)’ (Speech, 
Bank of Portugal Conference on Global Risk Management: Governance and Controls, Lisbon, 24 October 2012) 
1 (‘The revelations from the ongoing financial crisis have shown us that the previous systems of control imposed 
within banks, as well as those prescribed by regulators, were manifestly inadequate. It is easy to see now that 
banks, markets and regulators allowed banks to take on too much risk: risk was underestimated and as a result 
risk limits were set too high. But systems of governance and control are not just about managing the level of risk. 
Controls, rules and limits within a bank – and in particular, the interactions of those controls, rules and limits – 
do more than just limit risk; they also create incentives. Ideally, those incentives should be aligned towards the 
long-run health of the bank as a whole. We can see now that, in many instances, they were not’). 
79 Basel Committee on Banking Supervision, Basel Core Principles for Effective Banking Supervision (Basel, 15 
December 2019) 18, 24 (Principle 15 reads: ‘The supervisor determines that banks have a comprehensive risk 
management process (including effective Board and senior management oversight) to identify, measure, evaluate, 
monitor, report and control or mitigate all material risks on a timely basis and to assess the adequacy of their 
capital and liquidity in relation to their risk profile and market and macroeconomic conditions.’ Principle 24 
increases the definition of operational risk, suggesting in a footnote that ‘the Committee has defined operational 
risk as the risk of loss resulting from inadequate or failed internal processes, people and systems or from external 
events. The definition includes legal risk but excludes strategic and reputational risk’). 
80 IOSCO, IOSCO Task Force Report on Wholesale Market Conduct (Madrid, June 2017) 4 (‘At the most basic 
level, misconduct in wholesale markets involves behaviour or practices that are inconsistent with jurisdictions’ 
laws, rules, principles and objectives of financial market regulation that have been developed to address realized 
or potential market failures. This conduct may undermine the integrity of the markets, investors’ confidence to 
trade in these markets, and the overall effectiveness of the markets. Widespread misconduct may therefore mean 
that market prices and activity may not be relied on to reflect genuine forces of supply and demand. Serious 
misconduct can also have the effect of undermining key objectives of financial regulation: reducing potential 
systemic risk and securing fair and effective markets’). 
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Global Code of Conduct for the FX Industry.81 Significantly, while sold as voluntary, 

membership was a requirement for any institutions seeking to interact with central banks 

globally. Moreover, the responsibility of adherence required formal certification from the chief 

executive officer of the institution. Ignorance would no longer be a defence in the event of a 

litigated breach. Major Australian financial institutions were early adapters, but the normative 

framework of the FX Code did not apply to debate on the creation of a code of conduct in 

relation to consumer markets.82  

Throughout the 2010s, the Australian banking industry first downplayed and then 

managed the regulatory and political risk with considerable skill. To ascertain whether ASIC 

fulfilled its regulatory objectives in the management of the benchmark scandals is much more 

problematic. It is necessary to locate ASIC’s decisions on how to traverse the enforcement 

pyramid in appropriate contingent context. Structural factors were at play, most notably the 

complexity of bringing such cases to a judicial conclusion at a time in which the financial 

penalties were arguably too low to merit the litigation cost. It is also significant, however, that 

the Australian banks were very late in accepting the EU as an alternative to litigation. 

Notwithstanding the weak terms, this suggests adroit awareness of, and capacity to exploit, 

regulatory weakness. Moreover, the settlements cannot be considered without reference to the 

potential impact of the Royal Commission into misconduct the banking sector had consistently 

denied the need for, and eventually lobbied the government to promote with a narrow emphasis 

on consumer protection. The sector had believed, with cause, it could ride out the Financial 

System Inquiry, while estimating that the Royal Commission would prove little more than an 

inconvenience. At one level this can be construed as symptomatic of ASIC’s timidity rather 

than as evidence of imaginative stretching of mandate, an unfounded accusation levelled by 

the chair of the FSI at the highpoint of the corporate culture wars.83 It is important to recognise, 

 
81 Guy Debelle, ‘The Global FX Code of Conduct’ (Speech, Thomas Reuters Event, Sydney, 15 June 2017) 2–3 
(emphasising that the code is not regulation sand voluntary, it is a requirement to certify adherence if to act as 
counterparties to reserve banks, with Debelle arguing: ‘an important element of discipline should come from the 
market itself. The adherence to a voluntary code will only come about if firms judge it to be in their interest and 
take the practical steps to ensure the Code is embedded in their practices. Such practical steps would include 
training their staff and putting in appropriate policies and procedures’). 
82 A revised code of conduct has been introduced with ASIC approval; see Australian Banking Association (n 12) 
3 (noting that ‘in an Australian first, this new Banking Code of Practice has been considered and approved by the 
Australian Securities and Investments Commission under their industry code approval powers’). For how a 
strengthened code is advisable for consumer outcomes, if enforceable, see Nicola Howell, ‘Revisiting the 
Australian Code of Banking Practice: Is Self-Regulation Still Relevant for Improving Consumer Protection 
Standards’ (2015) 38(2) University of New South Wales Law Journal 544. 
83 Karen Maley, James Eyers and Jemima Whyte, ‘Murray Lashes Regulators on Culture Crackdown’, Australian 
Financial Review, 6 April 2016, 1 (‘To be completely candid, there have been people in the world that have tried 
to enforce that belief [that the same culture should be adopted]. Adolf Hitler comes to mind. If you want people 
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however, the limitations of the hand ASIC had been dealt (and continues to wager with). A fair 

evaluation of performance must account for these limitations. Articulating, and evaluating, 

these restraints enable accurate assessment of whether ASIC’s response was a strategic 

repositioning or empty posturing exposed by the hard disinfectant of sunlight. The truth, as can 

be expected, lies somewhere in between. 

V THE ART OF NEGOTIATION  

While Barclays had attracted international headlines by being the first to settle LIBOR-related 

litigation, UBS was the bank most exposed on a global basis, not least because of its senior 

trader in Tokyo, Tom Hayes. He was at the core of a network alleged to have manipulated the 

Yen-LIBOR market. In December 2013, eighteen months after UBS first alerted ASIC of 

‘evidence of conduct seeking to influence its BBSW submissions, based on how the 

submissions may benefit UBS’s derivatives position’, Hayes entered a plea of not guilty to 

eight counts of conspiracy to defraud at Southwark Crown Court.84 He had earlier made a series 

of admissions, which he recanted on the grounds that they were designed to stave off possible 

extradition to the United States. Five days after Hayes first appeared in the London court on 23 

December, UBS was to secure a more favourable hearing from the Australian market conduct 

regulator.85 The timing of the Australian settlement, just before the Christmas lockdown, was 

as curious as the fulsome praise provided by ASIC for UBS’s cooperation. Was this an attempt 

to downplay the significance of the settlement by burying bad news, highlight the first-mover 

advantage, or differentiate the extent of UBS’s changed approach to the amoral activity of 

Hayes, now seen as the scapegoat for an industry failing?86  

 
to be free, you cannot do that’). Although he subsequently retracted the comments, Murray was to remain deeply 
sceptical of ASIC’s move into the culture domain; see eg James Eyers, ‘Murray Says ASIC Lost its Way Under 
Medcraft’, Australian Financial Review (20 June 2018) 1 (‘ASIC are the cops. So a supervisory approach is not 
appropriate for them – even though the previous chairman of ASIC [Medcraft] thought that he was a prudential 
supervisor – which has set up a lot of problems for ASIC’).  
84 Caroline Binham, ‘Tom Hayes Pleas Not Guilty to LIBOR Manipulation Charges’, Financial Times (18 
December 2013) 1.  
85 ASIC, ‘ASIC Accepts Enforceable Undertaking from UBS’ (Media Release, 23 December 2013). 
86 For a detailed account of Hayes’ activities, written by the financial enterprise editor of the Wall Street Journal, 
see David Enrich, The Spider Network: The Wild Story of a Maths Genius, a Gang of Backstabbing Bankers, and 
One of the Greatest Scams in Financial History (WH Allen, 2017). Hayes was released from prison in January 
2021 and is continuing his appeal, based on the argument that the investigation was carried out by UBS, which 
had a vested interest in controlling the flow of information, thereby characterising Hayes as a rogue agent; see 
Charles Heighton, ‘The Lion of LIBOR Is Being Released in January’, The London Financial Times (21 
November 2020). This concern is reflected in the mainstream press; see Alistair Osborne, ‘Justice in LIBOR Case 
Leaves Sour Taste’, The Times (3 February 2021) < https://www.thetimes.co.uk/article/justice-in-libor-case-
leaves-sour-taste-qc6jbj8cd>. 
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Notwithstanding its importance as the first BBSW settlement, the next semi-annual ASIC 

Enforcement Outcomes report downplayed its significance, leaving key questions 

unanswered.87 In part, the decision can be justified by the fact that while UBS had reported 

concerns (albeit belatedly), it had advised ASIC there was no immediate cause for concern. An 

independent report, commissioned by UBS at ASIC’s request, had found ‘any market impact 

was insignificant’.88 ASIC did signal, however, that organisational culture was a priority. It 

noted the importance of ‘placing increased attention on the conduct of Australian Financial 

Services (AFS) licensees that fail to detect, prevent or deter poor compliance practices or 

authorised representatives of their organisation where this enables improper practices to 

begin’.89 Here the emphasis was on the provision of financial advice, and what ASIC saw as a 

‘light-touch’ approach to compliance.90 In the press release accompanying the UBS settlement, 

Commissioner Cathie Armour was more forthright: ‘Organisations must have the correct 

procedures in place to ensure this type of conduct does not occur. Enforceable undertakings 

are a timely, effective way to ensure significant cultural and organisational change.’91 It was 

an open invitation, consistent with ASIC’s longstanding preference for other panel banks to 

negotiate. It was not ASIC’s fault that it was not listened to. The problem for the regulator was 

its next move.  

ASIC suggested that because of changes to the submission process, which, as noted 

above was calculated electronically from 27 September 2013, the problems with the BBSW 

may have been legacy ones. Moreover, it was apparent from ASIC’s own media releases that 

the agency itself did not do an investigation; rather, it relied heavily on UBS’s $1.5 billion 

settlement with British, Swiss, Japanese and American regulators, including the powerful 

CFTC– headed at the time by Gary Gensler, now chair of the SEC – and the self-reporting of 

UBS. The ASIC framing is suggestive of deeper but unanswered questions.  

UBS commenced a global internal investigation into its involvement in relation to 

Benchmark Interest Rates, such as LIBOR, in 2010. Evidence found by UBS suggested 

submitter influence conduct in the relevant period which demonstrated that, at times during the 

relevant period, derivative traders had expressed preferences as to the direction or level of 

BBSW submissions, and that, at times, preferences were solicited by a submitter himself or 

 
87 ASIC, ASIC Enforcement Outcomes July to December 2013 (Report 383, January 2014) 8. 
88 Ibid 9. 
89 Ibid 12. 
90 Ibid 17. 
91 ASIC, ‘ASIC Accepts Enforceable Undertaking from UBS’ (Media Release, 23 December 2013). 
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herself. Submitter influence may also have occurred at other times from about 2005 until early 

2011. In July 2012, UBS reported to ASIC that submitter influence may have occurred during 

the period 2005 until early 2011.92  

As part of its agreement with the CFTC, the Swiss bank committed to upholding integrity 

in all markets.93 The only substantive provision was that any violation of the BBSW should be 

reported to the Australian authorities. This was, however, moot. UBS had withdrawn from the 

BBSW panel in February 2013. Moreover, notwithstanding the suspicion that there may have 

been influence, the report for ASIC ‘concluded that it had not validated or established that any 

Submitter Influence did in fact influence any of UBS’s BBSW Submissions, or that any 

Submitter Influence of any UBS BBSW Submission had any impact on the BBSW, or led to 

any actual benefit to UBS or impact upon the market as a whole’.94 If the conduct had occurred, 

which was not established, ‘the maximum potential benefit to UBS over the Extended Review 

Period could have been possibly been between $0.9 million to $1.4 million’.95 The distortionary 

effect was enhanced by an almost apologetic reference by ASIC to the failure of UBS to 

manage conflicts, long a mainstay of Australian regulatory practice and legal obligation. Part 

of the responsibility for the failure, ASIC intoned, was the fact that ‘UBS did not prior to 2012 

have in place any specific internal policies and procedures regarding BBSW Submissions’96 

and ‘may not have complied with its obligations under section 912A of the Corporations Act’.97 

This was to become critical.  

In a signal that there might have been a violation that might have accrued a profit, ASIC 

agreed to accept a ‘voluntary contribution of $1 million to, or as directed by, Financial Literacy 

Australia Limited towards the advancing of financial literacy in Australia, with a priority to 

issues relating to investment in financial markets’.98 The tone and substance stand in marked 

contrast to that of the CFTC.99 Moreover, while ASIC congratulated UBS on a comprehensive 

 
92 ASIC, UBS–ASIC Enforceable Undertaking (23 December 2013) [3.1]–[3.3]. ASIC omits to mention that the 
investigation came as a direct response to the CFTC, which had asked UBS to provide documents in connection 
with US dollar LIBOR as early as October 2008 and was ordered to conduct an internal investigation in April 
2010’ see In the Matter of UBS AG and UBS Securities Japan Co Ltd (CFTC Docket No 13-09, 19 December 
2012) 4–5. While the investigation identified misconduct in the BBSW, it is unclear when CFTC reported this to 
ASIC.  
93 ASIC, UBS–ASIC Enforceable Undertaking (23 December 2013) [3.4].  
94 Ibid [3.7]. 
95 Ibid. 
96 Ibid [2.8]. 
97 Ibid [3.9]. 
98 Ibid [4.7]. 
99 In the Matter of UBS AG and UBS Securities Japan Co Ltd (CFTC Docket No 13-09, 19 December 2012). 
Notwithstanding the robust language throughout, the CFTC accepted that the settlement was made ‘without [any 
bank] admitting or denying the findings or conclusions herein’: 1. These findings and conclusions found that ‘for 
more than six years, since at least January 2005, UBS, by and through the acts of dozens of employees, officers 
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reform of its internal controls and procedures, it omitted to mention that all of these were 

mandated by the CFTC. If ASIC was sending a signal, it was a very mixed one. Strategic 

confusion rarely makes for successful outcomes in repeat games. Matters did not improve when 

ASIC announced in January 2014 that a second international bank had accepted an EU, having 

reported to the regulatory agency in November potential violations.100  

As with UBS, the French banking conglomerate BNP Paribas appointed an independent 

(unidentified) expert. The expert again confirmed there was nothing substantive at play. 

Moreover, as with UBS before it, the French bank had resigned from the BBSW panel, this 

time in September 2013. ASIC agreed to a voluntary contribution of $1 million, while 

acknowledging, without the bank admitting liability, that it too did not ‘prior to 2013 have in 

place any specific internal policies and procedures regarding BBSW Submissions’.101 As with 

the UBS case, the bank designated expert found that if the trading did take place the maximum 

profit amounted to $760,000, and market movement ‘would have been insignificant’.102 As 

with UBS, ASIC praised BNP as it ‘fully cooperated and worked constructively with ASIC in 

its investigation’. Nevertheless, there were signs of impatience on the part of the regulator. The 

next biennial enforcement outcome upgraded the importance of the BNP Paribas settlement. It 

was highlighted as ASIC’s most significant outcome in that reporting period.103 ASIC left 

unanswered the critical question: if these banks did not have policies, did this mean that other 

contributing banks did? It was a question no one appeared interested in.  

There matters were left until the Royal Bank of Scotland (RBS) became the third bank to 

settle in July 2014.104 Again, it would appear that the detection derived from self-reporting by 

RBS to ASIC following an investigation by the CFTC, which had been completed seventeen 

months earlier and in its media release ASIC referred to undertakings necessary to uphold ‘the 

integrity and reliability of benchmark interest rate submissions globally’.105 It was an empty 

 
and agents located around the world, engaged in systemic misconduct that undermined the integrity of certain 
global benchmark interest rates … UBS, through certain derivatives traders, also colluded with traders at other 
banks … For certain currencies and benchmark interest rates , this conduct occurred on a regular basis and 
sometimes daily … UBS used a flawed submission process that relied on inherently conflicted employees to make 
submissions … that generated hundreds of millions of dollars for UBS’: 2. Moreover, the bank had ‘by basing its 
submissions , in whole or in part, on UBS’s trading positions and at times its reputational concerns, UBS 
knowingly conveyed false, misleading or knowingly inaccurate reports that its submitted rates for LIBOR, 
Euribor, and Euro-Yen TIBOR was based on and solely reflected the costs of borrowing unsecured funds in the 
relevant interbank markets and were truthful and reliable’: 4.  
100 ASIC, ‘ASIC Accepts Enforceable Undertaking from BNP Paribas’ (Media Release, 28 January 2014).  
101 ASIC, ASIC–BNP Paribas Enforceable Undertaking (28 January 2014) [2.6]–[2.7].  
102 Ibid 4. 
103 ASIC, ASIC Enforcement Outcomes: January to June 2014 (Report 402, Sydney, July 2014) 9. It is surprising, 
therefore, there is no mention of the Singapore investigation.  
104 ASIC, ‘ASIC Accepts Enforceable Undertaking from Royal Bank of Scotland’ (Media Release, 24 July 2014).  
105 Ibid. 
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promise on two grounds. Firstly, as early as April 2012 RBS had withdrawn from the BBSW 

Panel and, therefore, was not bound by it. Secondly, ASIC made much of the fact that it was 

participating in the IOSCO taskforce on benchmarks but had little to say in how it was shaping 

discourse beyond the fact that ‘an independent compliance expert will be required to review and 

report on RBS’s compliance with the enforceable undertaking regarding these remedial issues. 

We will make the outcome of that review public.’106 It never did so, beyond a one-sentence 

reference in a 2015 review – in which, to spare RBS’s blushes, the bank was not even 

identified.107 One telling indication of how ASIC conceived its approach in this period was the 

development of its ‘detect, understand, respond approach’, unveiled in January 2015 

(Figure 4.3).108  

Figure 4.3: ASIC’s Tripartite Enforcement Evaluative Strategy 2015 

 
Source: ASIC, Enforcement Outcomes (Report 421) 

The new strategy, when applied to the early BBSW cases, highlights the extent to which ASIC 

to this point did not detect misconduct. It never sought to understand. It did not respond other 

than by accepting the assurances offered by individual institutions. ASIC’s weakness in its 

 
106 ASIC, ASIC Enforcement Outcomes: July to December 2014 (Report 421, Sydney, January 2015).  
107 See ASIC, Financial Benchmarks (n 36) 14 (‘An independent compliance expert was required to review and 
report on that institution’s compliance with the enforceable undertaking in respect of these remedial measures. 
The independent compliance expert’s report confirmed that the policies, procedures and controls implemented are 
effective in ensuring the outcomes of the enforceable undertaking’). An interim compliance report was filed by 
Promontory and released in summary form on 17 May 2019, in relation to NAB. It noted that while compulsory 
training was required for named employees they had been suspended and would not be returning to trading; see 
ASIC, Court Enforceable Undertaking (NAB) (17 May 2019). The report highlights that Promontory had 
recommended specific action on two occasions but is silent on what the concerns were. On the same day ASIC 
released an executive summary of the monitoring of ANZ by PwC; see ASIC, Court Enforceable Undertaking 
(ANZ) (17 May 2019). While providing more granular information about training, the source of the monitors 
unwillingness to sign off on ANZ’s procedures was not disclosed. In neither case was a final report released, nor 
commentary on mandated internal reviews provided. The broader question of the role of monitoring is discussed 
in Chapter 7. 
108 ASIC, ASIC Enforcement Outcomes: July to December 2014 (n 106) 5. 

Detect

•Ascertain whether misconduct warranting enforcement action has taken place
•Is sufficient evidence available?

Understand

•Assess the matter, including extent of harm and loss, appropriate course of action, seriousness of misconduct and 
availability of evidence

•Formal investigation and further surveillance or stakeholder engagement

Respond

•Assess the appropriate remedy based on the strength of the case, the impact the remedy will have on the entity, the 
regulated population and the public, and any other mitigating factors

•Pursue appropriate remdy such as punitive, protective, preservative, corrective, compensation or negotiated resolution
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bargaining position is on display in the detail of the RBS undertaking. ASIC reports that it first 

requested information from RBS as early as August 2012. The scope of RBS’s review was 

discussed with ASIC in February 2013. RBS agreed that it would, with the assistance of its 

external lawyers, undertake a thorough communications review for the Relevant Period (after 

which time RBS no longer submitted for the BBSW) with the purpose of identifying any 

evidence which could indicate that the integrity of RBS’s BBSW submissions may have been 

compromised. RBS provided regular updates to ASIC regarding its review. Notwithstanding 

the fact that a dedicated chat room had been established within the bank in relation to BBSW 

submissions, ASIC accepted RBS’s analysis that the impact on the market was insignificant. 

Again, if it did manipulate – which was asserted as a possibility, not a certainty – the maximum 

potential benefit was calculated to be $810,000. ASIC does not comment on why the 

community payment level increased.109 Notwithstanding the slight rise in settlement cost, the 

domestic banks remained reluctant to settle. It was to take actual litigation to change that 

dynamic.  

VI ENTER THE JUDICIARY: A STRENGTHENING OF OVERSIGHT? 

In March 2016, ASIC lodged civil penalty proceedings against ANZ.110 The following month 

Westpac was targeted.111 In June 2016, National Australia Bank was served.112 In similarly 

worded media statements, each bank was alleged to have engaged in unconscionable conduct, 

and market manipulation relating to derivative trading on BBSW products. In sharp contrast to 

the earlier blithe assessment that attempts to manipulate (if they had even occurred) had no 

material impact on the market, the domestic banks were accused of significant distortion. The 

change reflected their dominant market presence. It also signalled a changed conception of 

what constituted the problem at hand. A third potential factor at play, given the staged nature 

of the proceedings, was a calculation by ASIC that each successive bank after ANZ could 

 
109 CFTC, ‘CFTC Orders the Royal Bank of Scotland PLC and RBS Securities Japan Limited to Pay $325 Million 
Penalty to Settle Charges of Manipulation, Attempted Manipulation, and False Reporting of Yen and Swiss Franc 
LIBOR’ (Media Release, Washington DC, 6 February 2013). For details of compliance controls, see In the Matter 
of: The Royal Bank of Scotland PLC and RBS Securities Japan Ltd (CFTC Docket: 13-14, 6 February 2013) 40–
50.  
110 ASIC, ‘ASIC Commences Civil Penalty Proceedings Against ANZ for BBSW Conduct’ (Media Release, 
Sydney, 4 March 2016). 
111 ASIC, ‘ASIC Commences Civil Penalty Proceedings Against Westpac for BBSW Conduct’ (Media Release, 
Sydney, 5 April 2016).  
112 ASIC, ‘ASIC Commences Civil Penalty Proceedings Against National Australia Bank for BBSW Conduct’ 
(Media Release, 7 June 2016). 
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accept an EU (a suspicion heightened when two of the banks settled on the eve of proceedings 

and CBA eventually agreed to an EU during the civil penalty case against Westpac).113 

During the relevant period, 9 March 2010 to 25 May 2012, ANZ was alleged initially to 

have rigged or attempted to rig the BBSW on 44 separate occasions. The relevant period for 

Westpac was 6 April 2010 to 6 June 2012, during which 16 attempts were made, while for 

NAB the relevant period began on 8 June 2010 and continued until 24 December 2012 during 

which 50 infractions were alleged. This is significant. In each case the number varied as part 

of the inevitable negotiation process and was to prove problematic when it came to the 

pecuniary costs hearing in relation to Westpac, the only bank to challenge ASIC’s case, which 

we shall address presently. Secondly, CBA, which had suffered the most comprehensive 

reputational damage in a burgeoning scandal over the provision of financial advice, was the 

sole member of the so-called pillar banks to appear uninvolved, which appeared implausible. 

So too, however, did the negotiation process in resolving the BBSW cases. It was to end in a 

significant, if pyrrhic, victory for ASIC. The direct financial costs, potential and actual, are 

provided below (see Figure 4.4). As with all statistics, appearances can be as deceptive as 

illustrative. It is important, therefore, to articulate, with precision, the outworking of the 

litigation (as depicted in Figures 4.4 and 4.5). 

In its initial statements of claim, ASIC alleged manipulation on an industrial scale, 

suggesting that if each case was proven, $170,100,000 was illegally taken by the contributing 

banks. The Westpac figure bears further examination. It is certainly the case Westpac, at least 

initially, had an incentive to settle. As noted above, in the initial statement of claim its liability 

limited to sixteen infractions (in terms of number of days when an attempt was allegedly made 

to influence the rate). This was much lower than ANZ and NAB, which was 44 and 50 

respectively. It is reasonable to assume, therefore, ASIC may have agreed to a proportionate 

decrease, which would have capped the proportionate community payment at $2.5 million. In 

this scenario, however, ASIC would have likely negotiated a payment for the cost of its 

investigation, as well as litigation costs. How these costs were adjudicated, however, is one of 

the mysteries in this entire affair.114 To clarify this point, the sheer costs of litigation are set out 

below (see Figure 4.5).  

 
113 ASIC, ‘ASIC Accepts Enforceable Undertaking from CBA’ (n 9).  
114 See James Frost, ‘ASIC Makes Modest Return on BBSW Rigging Cases Against NAB, CBA, Westpac, ANZ’, 
Australian Financial Review (14 February 2019) < https://www.afr.com/companies/financial-services/asic-
makes-modest-return-on-bbsw-rigging-cases-against-nab-cba-westpac-anz-20190214-h1b8u6> (noting a total 
cost to ASIC of $44,730,000. By virtue of the fact that ANZ, NAB and CBA had provided payments totalling 
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Figure 4.4: Mapping the Enforcement Costs  

 
   Source: Data Collated from ASIC EU Register and Media Releases 

Figure 4.5: Benchmarked Performance 

 
   Source: Data collated from ASIC EU Register and Media Releases 

 
$45,000,000, it would appear that ASIC made a profit on the litigation). That profit increased when Westpac was 
forced to pay an additional $7 million. 
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Westpac 63,800,000 4,400,000 3,000,000 7,000,000
Total 170,100,000 34,100,000 28,000,000 52,000,000 55,000,000
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A complete summary suggests, in the circumstances, ASIC ultimately won out in its battle with 

the banking sector in relation to BBSW manipulation. It did so only marginally, and only with 

the active, if somewhat contradictory, intervention of the judiciary, most notably on the 

question of allocation of costs, and, secondly, in the tacit acceptance by the Federal Court of 

‘voluntary’ community payments as an unconventional indication of remorse (see Figure 4.5). 

To understand how this occurred it is necessary to go beyond the headline numbers. The 

eventual breakthrough came in November 2017, when ANZ and NAB capitulated, accepting 

penalties of $10 million each and earning the withering criticism of Jagot J. 

The public should be shocked, dismayed and indeed disgusted that conduct of this kind 

could have occurred. The conduct involved attempts to corrupt a fundamental component 

of the entire Australian financial system for mere short term commercial advantage. The 

conduct involved a repeated failure to fulfil what would generally be perceived as the most 

basic standards of honesty, fairness and commercial decency, let alone the standards that 

would properly be expected of these two banks. The conduct tends to undermine public 

confidence in the entirety of the Australian financial systems.115 

The stern public rebuke from the court, along with commitment to enter EUs with significantly 

strengthened terms as the price of settlement, strongly suggests the efficacy of ascending the 

enforcement pyramid by actively recruiting the judiciary as an agent of change. Equally, 

notwithstanding the low penalties imposed on Westpac as a result of proceeding to judicial 

determination, or the impact on ASIC in terms of financial cost because of its failure to reach 

the evidentiary bar, there is clear evidence that combining the EU with judicial support for 

ASIC’s case, had merit in shifting discourse and corporate attitudes. The problem is that it 

came too little, and too high a cost for the regulator and banking sector alike.  

In setting out her reasons for the penalties, Jagot J noted on twelve occasions traders in 

NAB had placed bids or made offers in ways they knew could have the effect of shifting the 

BBSW in ways that bolstered their own position over those of counterparties not involved in 

the rate-setting process. Not only was, such conduct unconscionable, Her Honour held, but it 

could only have happened because of the failure to have in place appropriate policies and 

procedures to uphold legal obligation (underpinning rules), the substantive intent of the law 

(principles) and the norms governing generally accepted conceptions of commercial morality. 

ANZ admitted there had been ten attempts that, while not successful, could have had the effect 

of shifting the BBSW. Jagot J outlined the deterrence imperative and objectives. Noting the 

 
115 Australian Securities and Investments Commission v National Australia Bank Limited [2017] FCA 1338 [115]. 
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inconvenience caused by NAB’s failure to make admissions until the eve of the case starting, 

Her Honour voiced stern disapproval, and open irritation.116  

The Court needs to be careful to ensure that to attempt to contravene the ASIC Act is not 

more profitable than paying a penalty. NAB is one of Australia’s largest public listed 

companies. As at 30 September 2016, its net assets exceeded $51 billion, its net operating 

income exceeded $17 billion and its profit exceeded $6 billion. It has ample resources to 

meet any penalty; and any penalty should operate as a meaningful deterrent to NAB within 

the context of those ample resources.117  

As for ANZ, Her Honour held ‘the principal object of the penalty is to put a price on 

contravention that is sufficiently high to deter repetition by the contravenor and by others who 

might be tempted to contravene. It is important to send a message into the marketplace that 

contraventions of the kind under consideration are serious and not acceptable.’118 

Notwithstanding a joint submission from ASIC and NAB that ‘there is no evidence that any 

person was in fact harmed by NAB’s conduct,’ and ASIC and ANZ emphasised the need for 

heavy penalties because of the leading position the bank held in the Australian market, the 

regulator, the banks and the judiciary alike were silent on how the settlement was reduced to a 

fraction of the misconduct initially tabled to the court. In other words, rather than litigating on 

the basis that the trades constituted an attempt to manipulate, ASIC settled on the aggregate on 

specific days. Jagot J set this aside. 

It may be thought that penalties of around 76% of the maximum penalty for NAB and 91% 

of the maximum penalty for ANZ are severe. They are and they ought to be. NAB and 

ANZ, in this one regard at least, are to be commended for accepting that their conduct 

requires the imposition of penalties at the higher end of the range despite the obligations 

each has accepted in the enforceable undertakings and the costs agreements.119 

If the intention was to demonstrate deterrence through expression of revulsion, ASIC was in a 

particularly strong position. Jagot J complained of ‘gross departures from basic standards of 

commercial decency, honesty and fairness’; moreover, 

from the broader perspective of the Australian financial system, a system which depends 

on public and institutional trust in its integrity, the conduct was even worse. That any 

employee performing these kinds of functions within a bank, let alone two pillars of 

 
116 Ibid [99] (h). 
117 Ibid [99] (g). 
118 Ibid [109]. 
119 Ibid [111].  
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Australia’s banking system, could have conceived of manipulating the BBSW, and in fact 

attempted to do so repeatedly over such periods of time bespeaks fundamental failings in 

the culture, training, governance and regulatory systems of both NAB and ANZ.120 

Nonetheless, Her Honour accepted the apologies of the banks, less graciously in the case of 

NAB. She also commended ASIC, noting the regulator had ‘given careful consideration to the 

resolution of both proceedings and considers the resolutions, on the facts, admissions and terms 

agreed, to be appropriate and in the public interest’.121 As a consequence, ‘given the 

enforceable undertakings and the agreements as to costs, I am prepared to accept the single 

pecuniary penalty agreed for all contraventions by each of NAB and ANZ’.122 This 

compromise was not to survive the harsh sunlight of a civil penalty trial. It was one to have a 

baleful influence on ASIC’s subsequent litigation strategy and its relationship with the 

judiciary (matters to be explored in Chapter 5). First, however, it is necessary to delineate with 

precision, why engagement with the judiciary was inherently risky for ASIC.  

If settlement had been reached the costs of both investigation and litigation would have 

constituted $10,000,000, making a total outlay for Westpac of up to $12,500,000, along with 

an agreement to bolster internal processes relating to the operation and governance of the 

BBSW (see Figures 4.4–4.5 above). This commitment would have been a better outcome for 

all concerned. After all, while ASIC was criticised for its approach in seeking penalties for a 

case it did not litigate, Beach J had found a major pillar of Australian banking had behaved 

unconscionably and did so notwithstanding the fact that ‘it had ample time to stop of eradicate 

it but chose not to, ‘so doing behaving in a reckless manner’.123  

Westpac’s unconscionable conduct was deliberately engaged in. Short Term Interest Rate 

Risk (STIRR) employees monitored Group Treasury’s BBSW Rate Set Exposure on each 

trading day and they traded with that knowledge. Its conduct was against commercial 

conscience as informed by the normative standards and their implicit values enshrined in 

the text, context and purpose of the ASIC Act specifically and the Corporations Act 

 
120 Ibid [113]–[115]. 
121 Ibid [118]. 
122 Ibid [119].  
123 ASIC v Westpac Banking Corporation [2018] FCA 1701 [128] (‘Westpac can fairly be said to have been 
reckless in not taking more robust steps to protect against manipulation, given that it knew and perceived that the 
Bank Bill Market and BBSW were potentially susceptible to manipulation, given that it suspected certain others 
to have engaged in such conduct, and given that its traders understood that it was possible for trading to affect the 
BBSW. As I found, the unconscionable conduct occurred, in part, due to the inadequate procedures and training 
that Westpac had in place during the relevant period, in contravention of s 912A of the Corporations Act’). 
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generally. These circumstances inform the degree of deterrence that must be achieved to 

the extent possible given the maximum penalty in law that can be imposed.124 

Beach J mandated that Westpac significantly strengthen its compliance regime. It was to 

appoint ‘an independent expert to review Westpac’s systems, policies and procedures and 

report back to ASIC’ consistent with ‘orders 3 to 6 of the Court Orders dated 9 November 

2018’.125 Here we find, however, that ASIC’s own approach to securing enhanced compliance 

is strong on rhetoric, and weak in substance. Notwithstanding the appeals for greater 

transparency and accountability, ASIC has provided neither in relation to the enhanced 

inspection regimes mandated in its own EUs with CBA, NAB and ANZ.126 This reinforces the 

suspicion that the monitoring focus was merely an exercise in symbolism, a point we shall 

return to in Chapter 7. Suffice it to note here that ASIC’s attempt to shift culture through the 

EU within wholesale markets in relation to the BBSW, the only example, was a dismal failure.  

It is clear, for example, in setting out his reasons for judgment in the Westpac case, that 

Beach J was constrained by the low level of penalties then available. He was, moreover, 

irritated by ASIC’s attempts to transform what he saw as a weakly litigated case into a victory 

by distorting the parity principle in determining the quantum of penalty when it came to 

adjudicating the financial outcome in the Westpac case in contradistinction to what it had 

argued in court on the specifics, and, secondly, in comparison to the settlements reached with 

CBA, ANZ and NAB. ASIC was to pay heavily for its approach. While Beach J considered 

Westpac’s conduct unconscionable and was appalled by the bank’s approach to risk 

management,127 under the case litigated the maximum penalty that could be imposed was $3.3 

million, based on proven attempts to attempt to manipulate on three days taken in the aggregate. 

In the other domestic bank litigation ASIC had advanced its case on collective trading within 

 
124 Ibid [124].  
125 ASIC, ‘Court Orders Penalties and Other Relief Against Westpac for BBSW Conduct’ (Media Release, 9 
November 2018). 
126 ASIC, Court Enforceable Undertaking (CBA) (8 April 2020). In this case, the external monitoring was provided 
by Ernst & Young. The same boilerplate language is used throughout. Notwithstanding a commitment for the 
external monitor to be explicit about the nature of any concern, this has not been followed through in public. 
Likewise, as with NAB and ANZ, CBA was mandated to continue to review the operation of BBSW for three 
years and allow this review to be externally evaluated. There is no evidence that this has been done.  
127 ASIC v Westpac Banking Corporation [2018] FCA 1701 [113]–[116] (‘The maximum penalty that can be 
imposed upon Westpac for its offending is $3.3 million. Clearly this is inadequate, but there we are ... ASIC must 
accept the reality of this legislative choice. It is not permissible for it to seek to circumvent such a restriction by 
using the device of re-characterising the conduct constituting each contravention so as to artificially inflate the 
total penalty that can be imposed’). This not to suggest that Beach J was not horrified. His Honour reasoned that 
the maximum penalty was paltry and that if he could be ‘would have imposed a penalty of at least one order of 
magnitude over the $3.3 million’ in order to ‘attempt to meet the objectives of specific and general deterrence’: 
[130].  
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a particular tenor on a specific day. Beach J had no problem with that. Such was the nature of 

the failure, His Honour held it necessary to impose the maximum penalty available in law. This 

he held was comparable to the settlements agreed with CBA (which he had overseen) and those 

of ANZ and NAB.128 What was not acceptable was ASIC’s attempt to impose an additional 

sanction by magnifying the penalty.129 ASIC’s move prompted a scathing rebuke in open court, 

and a no less pointed one in his considered final judgment, one His Honour determined was 

informed by attention to the facts, not ‘rectitudinous philosophy’.130  

Beach J also considered that Westpac had not accepted a voluntary payment to promote 

financial literacy, which informed the headline costs of the earlier settlements, but which were 

not mandated by law.131 Next comes the question of the actual EUs and comparison with 

litigated outcome. Here the matter is complicated by the undisclosed reasons ASIC reduced the 

number of infractions in the cases of ANZ and NAB, while presenting what appears to be an 

artificially low number when it came to CBA, and increasing the violations when it came to 

Westpac, both in number of days and, following hearing, in advocating the maximum penalty 

available, even if the matter was not, as discussed above, litigated in this manner.132 Thirdly, 

there is the question of general and specific deterrence and how it links to regulatory 

objectives.133  

 
128 Ibid [10]. 
129 Ibid [2]. Beach J went on to reason ‘ASIC never alleged that each and every trade entered into by Westpac on 
the contravention dates individually had that likely effect. Nor could it. Consistently with this, ASIC never alleged 
that each separate trade on a contravention date independently had the likely effect of disadvantaging Affected 
Counterparties. This is no doubt why the aggregate volume of trading on each contravention date was pleaded as 
a separate “Purchase Contravention”. Only the aggregate of the total volume purchased on a contravention date 
was alleged to have the likely effect on BBSW and therefore the capacity to operate to the disadvantage of 
Affected Counterparties’: at [81]. 
130 Ibid [8]–[10]. 
131 Ibid [10]. 
132 Ibid [9] (‘The solution to this legal problem of identifying the maximum penalty applicable to Westpac’s 
offending has not been greatly assisted by ASIC’s approach before me, which has had all the irreconcilable 
atonality of a Schoenberg composition when compared with the case that it pleaded and substantiated at trial’). 
Beach J went on to reason ‘the contention that each and every trade on the 3 contravention dates was a separate 
contravening act is inconsistent with ASIC’s pleaded case, inconsistent with the evidence, and inconsistent with 
my findings in my principal reasons. In summary, on each of the dates, the conduct constituting the contravention 
was defined in terms of the operative conduct of trading Prime Bank Bills in the BBSW Rate Set Window. It was 
not defined in terms of a particular trade or any particular trade. And this is understandable as the case that ran 
was in terms of potential effect on an Affected Counterparty by a movement in the BBSW. That was the gravamen 
of unconscionability, and I was not concerned with an attempt case. But the real and not remote chance of 
influencing the BBSW was never pleaded as being brought about by a single trade, but rather the conduct of 
trading in the relevant window’: [65]. 
133 Ibid [48] (‘Criminal penalties import notions of retribution and rehabilitation. But the purpose of a civil penalty 
is primarily protective in promoting the public interest in compliance, and to be achieved through both specific 
and general deterrence. A pecuniary penalty to the extent that the statute permits must put a price on contravention 
that is sufficiently high to deter repetition by the contravener and by others who might be tempted to contravene. 
Its level must be fixed to ensure that the penalty is not to be regarded as an acceptable cost of doing business. As 
I have said, both specific and general deterrence are important. The need for specific deterrence is informed by 
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Throughout the BBSW investigation ASIC was itself conflicted regarding what it was 

attempting to achieve. Given the importance of the BBSW, protecting its integrity remained a 

critical objective for ASIC, but also AFMA and its constituent members. In its enforcement 

outcomes report for the period January to June 2016, for example, ASIC signalled that ‘conduct 

risk and the integrity of financial benchmarks remain a high enforcement priority’.134 It was 

the first time the regulator had mentioned benchmarks since 2014. ASIC was reticent, however, 

when it came to naming the banks in question. Similar wording was used in the next two 

reports.135 ASIC was signalling, in effect, a willingness to compromise. It could not, however, 

coerce the banks to settle. When they did, they did for the minimum possible. Although ASIC 

strengthened the terms, there was no follow through. The EU may have provided a mechanism 

to understand the processes through which organisations think, but the regulator appeared 

uninterested in what to look for, or to change.  

VII CONCLUSION 

ASIC’s approach to the financial benchmark scandal illustrated belated commitment and 

ineffective strategy in equal measure. For international banks facing concerted regulatory 

action in home jurisdictions, or in the United States given the extra-territorial reach of the 

CFTC, reaching early settlements made strategic sense. It was a calculation that did not go 

unnoticed by the main domestic banks, which, while primarily retail and commercial in focus, 

became increasingly dominant in wholesale Australian markets in the aftermath of the GFC. 

Paradoxically, the absence of institutional failure – worn as a badge of honour by Australian 

regulators – contributed to the embedding of a chrematistic logic. In so doing, it undermined 

the authority and credibility of Australian regulatory settings, both market conduct and 

prudential.  

The problems were reinforced by a lack of interest in wholesale markets, whether it be 

through parliamentary investigations, systemic reviews, or the Royal Commission. As such, 

ASIC was reduced to playing a game of chance, offering the EU as a bargaining chip in a 

strategic game, one in in which the domestic banking sector believed, with cause, that its 

opponent held a busted flush. By its very nature, the EU cannot be imposed unilaterally. It must 

 
the attitude of the contravener to the contraventions, both during the course of the contravening conduct and in 
the course of enforcement proceedings. And the need for general deterrence is particularly important when 
imposing a penalty for a contravention which is difficult to detect’). 
134 ASIC, ASIC Enforcement Outcomes: January to June 2016 (Report 485, August 2016) 8.  
135 ASIC, ASIC Enforcement Outcomes: July to December 2016 (Report 513, March 2017) 7.  
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be negotiated. In the absence of a credible threat, no regulator can entice unwilling participants 

to come to the table. In the event, three of the main four banks eventually settled, ANZ and 

NAB in advance of a civil penalty hearing and CBA in advance of the determination of matters 

relating to Westpac. Their calculations had little to do with admission of wrongdoing, or even 

perception of fault. The calculus related to managing sovereign risk. It was a sound, if dubious, 

strategy. While Beach J and Jagot J condemned the practices revealed in the settled litigation 

with CBA, NAB and ANZ, the Westpac case also demonstrated a clear distinction between 

moral opprobrium and legal fault. As for ASIC, there was no evidence of entrepreneurial 

excellence. The three criteria critical for transformational change – problem definition, 

limitations of existing policy, and ability to harness political willingness to facilitate change – 

did not align. The result, with due recognition of the limitations under which ASIC was 

labouring, was a wasted opportunity for it, and for the country.  
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CHAPTER 5 

WAGYU AND SHIRAZ: CLARIFYING PRINCIPLES OF CONDUCT 

I GUIDANCE, RULES, PRINCIPLES AND NORMS  

It was clear from the interim report of the Royal Commission that its disquiet over ASIC’s 

enforcement strategy did not derive from perceived theoretical flaws in the famed pyramid of 

sanctions on which the principles of responsive regulation are built. Instead, it reflected the 

commission’s negative perception of ASIC’s ability, or willingness, to traverse the slopes with 

requisite skill. Hayne surmised this could not be reduced to ineptitude alone. It also reflected 

perceived corporate disregard for ASIC’s perspective, which in turn, weakened the agency’s 

capacity to influence conduct through guidance. 

[I]t is important that emphasis is not placed on guidance at the expense of enforcement. 

Hence, if guidance is given, it is important to discover whether the guidance is being 

applied and, if it is not, to do what is necessary to have it applied. When guidance is given 

about the operation of the law (as it is in the many regulatory guides ASIC has published) 

the law, as interpreted by ASIC, should be monitored, and enforced. 1 

The complex interplay between statutory obligation, regulatory discretion and corporate 

ambivalence compromised the ability of each, independently or in union, to generate a coherent 

way of integrating rules, principles, and social norms. Resolution of this problem lies in the 

intertwining of structural and ideational factors the Royal Commission chose not to fully 

disentangle.2 This is not to say it ignored them. In what is likely to be its most long-lasting 

contribution to corporate law and financial regulation in Australia, the Royal Commission 

signalled the importance of embarking on an ambitious program of legal simplification and 

clarification.3 The aim of this exercise is to reduce legislative carve outs and embed an explicit 

articulation of normative principles in the objects of the law through which one can evaluate 

how practice corresponds to (or deviates from) a common understanding of commercial 

morality. There can be no doubting the complexity of the task.  

 
1 Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry (Interim 
Report, 28 September 2018) vol 1, 295 (noting further that ASIC’s guidance was ‘first class’).  
2 This is manifest in the final report; see Royal Commission into Misconduct in the Banking, Superannuation and 
Financial Services Industry (Final Report, 1 February 2019) vol 1, 361–7. While the section in question deals 
only with remuneration and focuses solely on the governance of the Commonwealth Bank of Australia, broader 
corporate governance questions are signalled but left open to institutions themselves to rectify.  
3 Ibid 8–9. The Royal Commission suggests in turn that these principles are reflected in the law but lost through 
technical revision that should be resisted (Recommendations 7.3 and Recommendation 7.4). 



164 

Complexity in financial regulation is not an accident. It is built into the system. It cannot 

be resolved by a reliance on principles unless these are reflective of warranted commitment to 

underpinning social norms clearly enunciated in the objects of legislation. The task of 

simplification has now been turned over to the Australian Law Reform Commission (ALRC), 

which notes the six principles Hayne has articulated as necessary are scattered across thousands 

of pages of legislative text, regulation and guidance.4 How the ALRC addresses its task will be 

crucial. Its chosen approach is the focus of Chapter 8. First, however, it is necessary to continue 

the evaluation of how and why the system failed. Chapter 4 demonstrated this with regards to 

rules of conduct. The task of this chapter is to examine the failure of principles, as expressed 

in regulatory guidance. As will be explained below, this has been a fraught and inconclusive 

process. 

The difficulties were nowhere more apparent than in determining the duties and 

responsibilities of those involved in credit provision. The legislative framework is set out in 

the National Consumer Credit Protection Act 2009 (Cth). The NCCP Act imposes obligations 

on those providing assistance on how to access credit, and those providing credit itself, to 

determine the precise financial situation of their clients. The aim is to determine the 

unsuitability of any given credit product given any individual’s fiscal position. Additional 

requirements for put in place for the provision of home loans. The provisions are designed to 

ensure that, irrespective of whether a consumer may be desirous of a credit service or product, 

they should not be offered it if it is not in their interests because of either unaffordability or 

affordability only with attendant hardship.  

The stance of the Royal Commission could not be clearer: ‘My conclusions about issues 

relating to the NCCP Act can be summed up as “apply the law as its stands”’.5 Hayne cited 

approvingly ASIC’s regulatory guide on Responsible Lending Obligations (RLO) as providing 

the requisite advice on what constitutes appropriate tests for unsuitability.6 Hayne noted but 

did not prejudge the outcome of litigation taken by ASIC against Westpac for allegedly 

breaching RLO criteria. If approved the settlement would have set a record, with Westpac 

agreeing to pay a $35 million penalty.7 The civil penalty case was, however, to go to hearing 

 
4 ALRC, Financial Services Legislation Interim Report A (ALRC Report 137, November 2021) [1.39]–[1.40]. 
5 Royal Commission, Final Report (n 2) 58.  
6 ASIC, Credit Licensing: Responsible Lending Conduct (Regulatory Guide 209, November 2014, updated 
December 2019). The guide was first issued in February 2010. All references in this chapter are to the 2014 
version unless otherwise stated.  
7 ASIC, ‘Westpac Admits to Breaching Responsible Lending Obligations When Providing Home Loans and a $35 
million Civil Penalty’ (Media Release, 4 September 2018).  
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because of (a rare) judicial refusal to sign off on a negotiated EU.8 Hayne was sanguine. He 

suggested that if ASIC were to lose, it would provide an opportunity for Canberra to close any 

identified loopholes:  

If the court processes were to reveal some deficiency in the law’s requirements to make 

reasonable inquiries about, and verify, the consumer’s financial situation, amending 

legislation to fill that gap should be enacted as soon as practically possible.9  

What this account fails to mention, however, is the shifting political and socio-economic 

landscape, and its impact on regulatory policy. The NCCP Act’s origins long predate the GFC. 

They reflect decades-long negotiations to create a national framework on responsible lending, 

based on a referral of powers by the states to the Commonwealth. Passage was a signature 

policy of the first Kevin Rudd federal administration (2007–2010). For Rudd, the collapse of 

the US residential mortgage securitisation market had moral causes and consequences. These 

impacted most directly on the poor and the vulnerable.10 From a social democratic perspective, 

the task, which Rudd committed to with zeal, was ‘to save capitalism from itself’.11 

Notwithstanding this critique, the Rudd government decided not to conduct an independent 

review into whether, and if so how, neo-liberalism had impacted on Australian corporate 

practice or regulatory capability. There are, at face level, reasons for this. None survives 

scrutiny.  

At the time of the GFC, Australia had a buoyant residential housing market. Levels of 

default were low, in sharp contrast to both Europe and the United States. The country did not 

face a housing price collapse (outside short-term falls in Western Australia owing to a 

temporary slowdown in Chinese demand for iron ore). The result was confidence in the 

governance of mainstream finance institutions, and the quality of prudential and market 

conduct regulatory oversight. These beliefs were reinforced by the Financial System Inquiry. 

Secondly, consumer protection remained in flux; a consequence of the untested introduction of 

 
8 Australian Securities and Investments Commission v Westpac Banking Corporation [2018] FCA 1733 [33] (‘I 
accept the need for the Court to encourage settlements in this area but the desirability does not permit the Court 
to become a rubber stamp, especially where there is patent disagreement as to what conduct constitutes a 
contravention’).  
9 Royal Commission, Final Report (n 2) 57. 
10 Kevin Rudd, ‘The Global Financial Crisis’, The Monthly (1 February 2009) < 
https://www.themonthly.com.au/issue/2009/february/1319602475/kevin-rudd/global-financial-crisis#mtr> (It is 
a crisis which is at once institutional, intellectual and ideological. It has called into question the prevailing neo-
liberal economic orthodoxy of the past 30 years – the orthodoxy that has underpinned the national and global 
regulatory frameworks that have so spectacularly failed to prevent the economic mayhem which has now been 
visited upon us’).  
11 Ibid.  
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major legislative change, long on rhetorical confidence but weak on precedent. In a significant 

review of ASIC’s performance in 2014, the Senate had called on the regulator to test the 

effectiveness of the NCCP Act, through litigation if necessary, and actively lobby for legislative 

change should breaches of the unsuitability provisions became apparent.12 Part of the problem 

facing ASIC at the Royal Commission, and in the Westpac litigation referenced above, was the 

lack of authoritative judicial statements. This was a direct consequence of ASIC’s approach. 

Its hands-off stance to residential mortgage lending, beyond sporadic intervention in provision 

of interest-only loans, gave tacit authority to industry self-regulation.13 When ASIC’s 

construction of statutory interpretation was tested in a judicial setting for broader applicability, 

its certainty evaporated.14 

The Federal Court rejected ASIC’s construction of the NCCP Act at first instance, and 

then on appeal.15 ASIC’s decision not to further appeal to the High Court, notwithstanding a 

split decision at the Full Court of the Federal Court of Australia reflected, in part, the political 

realities of managing the COVID-19 pandemic.16 The enormity of the dislocation changed 

 
12 Senate Economics References Committee, Parliament of Australia, Performance of the Australian Securities 
and Investments Commission (Final Report, June 2014) 73–83 (‘The committee appreciates that this legislation 
had a fairly long incubation period and a definite purpose based on a clear understanding of the problems it was 
addressing. In addition, all stakeholders had the opportunity to engage in consultation and provide feedback. Even 
so, reforms of this nature, no matter how well-intended and considered, need time for their effectiveness to be 
tested’: at 75). In the meantime, the Senate warned that ‘ASIC needs to be ready to take on the challenge created 
by a constantly changing industry with the creation of new products and business models—some deliberately 
designed to exploit legal loopholes. It is also important for ASIC to remain alert and receptive to any signs of poor 
or irresponsible lending practices, and when they emerge, it must educate consumers of the dangers; act quickly 
where it has the power to do so; and actively lobby for changes if the laws are deficient’: at 82). 
13 See eg Nicola Howell, ‘Shutting the Courts Out: Developing Consumer Credit Law in the Shadow of Alternative 
Dispute Resolution and the New Australian Financial Complaints Authority’ (2019) 30(2) Journal of Banking 
and Finance Law and Practice 57. This is by no means confined to Australia; see Olha Cherednychenko and Jesse 
Meindertsma, ‘Irresponsible Lending in the Post-Crisis Era: Is the EU Consumer Credit Directive Fit for Its 
Purpose?’ (2019) 42(4) Journal of Consumer Policy 483, 511 (noting ‘divergent and contradictory approaches by 
ADR entities to extra-judicial private enforcement significantly undermine legal certainty for both financial 
institutions and consumers’); see more broadly Elise Bant and Jeannie Marie Paterson, ‘Consumer Redress 
Legislation: Simplifying or Subverting the Law of Contract’ (2017) 80(5) Modern Law Review 895, 896 (noting 
coherence necessitates integration of common law and statutory interpretation, which can only happen if litigation 
is taken to test law). 
14 There has long been judicial unease about the compromises inherent in regulatory discretion; see Mark 
Weinberg, ‘Some Recent Developments in Corporate Regulation – ASIC From a Judicial Perspective’ (Paper 
presented to the Monash Law School Commercial CPD Seminar, Melbourne, 16 October 2013) 3 (noting the 
requirement of a ‘a consideration of the balance to be struck between the exercise of statutory power, and the 
preservation of certain common law principles’).  
15 Australian Securities and Investments Commission v Westpac Banking Corporation [2019] FCA 1244; 
Australian Securities and Investments Commission v Westpac Banking Corporation [2020] FCAFC 111. 
16 In an interview, the Deputy Chairman of ASIC at the time, Daniel Crennan QC, mused that ASIC had a 
reasonable chance of success but noted the contingencies at play caused by COVID-19 and the need to ensure 
free flow of credit; see Michael Pelly, ‘From Crisis to Crisis Management’, Australian Financial Review (27–8 
March 2021) 37 (‘ASIC may very well have won that [appeal]. Who knows? But because of the uncertainty of 
what the case is about – lending – I think that what ASIC did at the time was the correct thing to do’).  
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fundamentally the relationship between the banking sector and the political establishment, on 

both sides. It also provided the necessary context for what was to become a comprehensive (if 

ultimately stalled) re-examination of the foundations of the entire RLO framework, along with 

the regulatory model that underpins it. It is another salutary reminder that the politics of 

regulatory enforcement are never far from the surface.17  

ASIC may be questioned for the wisdom of the test case it brought, for the nature of its 

litigation strategy and for not proceeding to the High Court, all of which are explained fully 

below. There can be little doubt, however, that its own past strategy had left the agency 

vulnerable to judicial18 and, subsequently, although for very different reasons, political 

questioning.19 This, in turn, metastasised into a more fundamental debate about the ‘twin-peak’ 

model of regulatory oversight.20 The twin-peak model works on having a prudential regulator 

monitor systemic risk. The model places responsibility for behaviour on its market conduct 

counterpart. This demarcation was blurred by proposed legislative change giving APRA sole 

responsibility for monitoring volatility in the housing market from a prudential perspective.21 

This ran counter to the structural integrity of the twin-peak model, which, according to the 

Royal Commission, should be not only retained but strengthened.22 Notwithstanding early 

commitment to accepting all the commission’s findings, explicit federal government 

 
17 See more generally Justin O’Brien, Redesigning Financial Regulation: The Politics of Enforcement (John Wiley 
& Sons, 2007); for history of the tussle over regulatory authority in the passage of New Deal legislation, see Justin 
O’Brien, The Triumph, Tragedy and Lost Legacy of James M. Landis (Hart Publishing, 2014) 61–80.  
18 Weinberg (n 14) 14, 17. Weinberg J saw concern with how the fruits of these investigations are presented to the 
court as ‘agreed penalties’ (at 14), legitimated through a ‘body of authority which is avowedly and unashamedly 
pragmatic, and aimed at promoting as many negotiated settlements as can reasonably be achieved. In broad terms, 
that body of authority is premised upon a recognition that there is an important public policy involved in promoting 
such settlements’ (at 16). Citing judicial disquiet, Weinberg J feared ‘the agreed penalty doctrine as having some 
of the hallmarks of the Court being required to act as a kind of “rubber stamp”’ (at 17).  
19 See Josh Frydenberg, ‘The Role of Australia’s Financial System in Supporting the COVID-19 Recovery’ 
(Speech, Australian Financial Review Banking and Wealth Summit, Sydney, 18 November 2020).  
20 See Jeff Carmichael, ‘Reflections on 20 Years of Regulation Under Twin Peaks’ in Andrew Godwin and 
Andrew Schmulow (eds), The Cambridge Handbook of Twin Peak Regulation (Cambridge University Press, 
2021) 32. For the potential systemic issues associated with confusing convergence with guarantees of protecting 
against consumer detriment, see Gail Pearson, ‘Twin Peaks and Boiling Frogs: Consumer Protection in One or 
Two Ponds’ in Godwin and Schmulow (op. cit.) 305–23. 
21 APRA made clear to the Royal Commission that it does not see itself ‘as sometimes a prudential regulator 
sometimes a conduct regulator. Our Act, our mandate, our name, the statement of expectations – everything that 
we have says we are a prudential regulator, but we do have these other things that take us into the conduct territory. 
But if we are to be judged as to what we are, we are a prudential regulator’; see Royal Commission, Final Report 
(n 2) 448. This carving out of responsibility also informed APRA’s subsequent appearance to the House of 
Representatives, in which Wayne Byres warned parliament, ‘it’s not our job to solve house prices and it’s not our 
job to solve house pricing affordability’; see House of Representatives Standing Committee on Economics, 
Parliament of Australia, Review of the APRA Annual Report 2019 (29 March 2021).  
22 Royal Commission, Final Report (n 2) 422–33 (advocating no change in the twin peak regulatory model by 
declaring: ‘In my view, the enforcement culture of ASIC, and not the size of ASIC’s remit, should be the focus 
of change’: at 433). 
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antagonism towards what it saw as ASIC’s over-stretching of its regulatory mandate23 opened 

the door to a restructure. It is evident this issue is growing in importance, and risk.24 The critical 

point is that APRA conceives risk in terms of systemic stability, not consumer welfare. Behind 

the system, however, lie real people, as evidenced in the remarkable story of the residential 

housing market in Australia (see Figure 5.1).  

Figure 5.1: The True Price of Home Ownership in Australia 1991–2021 

 
The chair of APRA, Wayne Byres, reported that ‘while the banking system is well capitalised 

and lending standards overall have held up, increases in the share of heavily indebted 

borrowers, and leverage in the household sector more broadly, mean that medium-term risks 

to financial stability are building’.25 At time of writing they continue to do so. This chapter 

 
23 See Frydenberg (n 19). The speech, which highlighted the fact that regulators must abide by the will of 
parliament, effectively tore up ASIC’s mandate in enforcing responsible lending obligations, leading to the tabling 
of the National Consumer Credit Protection (Strengthening Australia’s Economic Recovery) Bill, which received 
a third reading in the House in March 2021. It remains before the Senate.  
24 APRA, ‘APRA Increases Banks’ Loan Serviceability Expectations to Counter Rising Risks in Home Lending’ 
(Media Release, 6 October 2021), noting that the buffer rate of affordability is to be increased from 2.5% over the 
standard rate to 3%. APRA found that one in five new loans offered were at more than six times borrowers’ 
income. The political risks were magnified when the RBA raised the cash rate for the first time on more than a 
decade during a fraught election campaign; see Philip Lowe, ‘Today’s Monetary Decision’ (Speech, RBA, 
Sydney, 3 May 2022) 3–4 (noting it is ‘relevant that households have much more debt than previously, and many 
households have never experienced rising interest rates. So this is another aspect that we will be watching 
carefully. Notwithstanding these uncertainties, I expect that further increases in interest rates will be necessary 
over the months ahead’). Rates were again raised in June and July 2022; see Patrick Cummins, ‘RBA Lifts Rates, 
Pain Takes Off’, The Australian (6 July 2022) 1.  
25 Ibid; see also Michelle Bullock, ‘The Housing Market and Financial Stability’ (Speech, Bloomberg Inside 
Track, 22 September 2021), in which the Assistant Governor (Financial System) of the Reserve Bank of Australia 
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examines ASIC’s deployment of regulatory and court mechanisms to influence the principles 

and (underpinning norms) surrounding the provision of credit. This includes the residential 

housing market, car finance and consumer leasing. It extends far beyond this. It includes forms 

of provision that target the vulnerable, such as payday lending. The notorious ‘book-up’ system 

within isolated First Nations communities, a case that ASIC did take to the High Court only to 

be informed that systemic change was a matter for Canberra is a matter to be more fully 

explored in Chapter 6.26  

The argument is structured as follows. Firstly, ASIC’s use of Infringement Notices and 

Enforceable Undertakings in cases involving credit provision is mapped. The Infringement 

Notice regime is important because it provides an indication of what signals ASIC was sending 

to the market, and the first intrusive step towards escalation of the enforcement pyramids at the 

core of responsive regulation. Secondly, a detailed case study of the Westpac approach to 

responsible lending is evaluated. This is important for two reasons. Firstly, it followed 

Infringement Notices agreed by ANZ. This suggests industry had ignored the warning. 

Secondly, the civil penalty hearing derives from a rare court rejection of an EU. The 

implications of this rejection are teased out in the context of the subsequent attempted political 

enfeeblement of the regulator. The chapter concludes with an evaluation of whether dealing 

ASIC out may have the unintended consequence of a reduction in consumer protection. Cost 

of living pressures became an election issue in the 2022 federal campaign, but these focused 

on a temporary inflationary spike, not structural indebtedness. There are global fears that the 

systemic flaws associated with irresponsible lending that occasioned the GFC are again in 

evidence.27 It is readily apparent here in Australia, with record auction clearances at almost 

fantastical prices across the country.28 Much may be hidden in the ravines running beneath the 

twin-peak model and lost in the emphasis on technical solutions to normative problems. 

 
notes, ‘although it is not property prices per se that we care about from a financial stability perspective, 
developments in the housing market (including prices) provide information on the emergence of financial stability 
risks’. These are perfectly legitimate points to make but do not address consumer detriment.  
26 Australian Securities and Investments Commission v Kobelt [2019] HCA 18 [121]. Keane J argued that the shop 
owner in question took advantage of a system in wide operation in which those taking part had on opportunity to 
frustrate the scheme by withdrawing consent.  
27 See Nouriel Roubini, ‘The COVID-19 Bubble is Heading for a Hard Landing’, Australian Financial Review (5 
March 2021) <https://www.afr.com/policy/economy/the-covid-19-bubble-is-heading-for-a-hard-landing-
20210305-p5781h>.  
28 See James Frost, ‘No Need to Curb Home Lending, APRA, Westpac’, Australian Financial Review (30 March 
2021) 5 (citing APRA data showing a quarterly ‘31% increase in interest-only loans, a 27% increase in mortgages 
with a loan-to-valuation ration of 95% and a 26% increase in mortgages where the borrower was granted a loan 
more than six times their annual income’); see also James Eyers and James Frost, ‘New Risks in Surging Property 
Prices’, Australian Financial Review (30 March 2021) 20–1. 
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II REGULATING CREDIT THROUGH NEGOTIATION 

The Royal Commission placed ASIC under significant pressure to adopt a much more muscular 

approach. In its final submission, the agency capitulated.29 It did so by unveiling a ‘strategic 

repositioning’.30 At the same time, ASIC sought, unsuccessfully, to retain confidence in lower 

levels of intervention, such as Infringement Notices and the EU. It noted the social value of 

remediation in securing regulatory outcomes.31 From ASIC’s perspective, removing the EU or 

Infringement Notices from the regulatory arsenal would limit capacity. A sole reliance on 

judicial determination would, it claimed, be ‘unaffordable, unworkable, and counter-

productive’.32 So too, however, was ASIC’s alternative approach, which privileged co-

regulation. It was underpinned by attempts to shift practice through the articulation of 

principles, which were given granular form in the provision of regulatory guides, themselves 

subject to extensive consultation processes that inevitably contributed to the complexity Hayne 

complained about, not least because they complicated, if not losing sight entirely, of the 

purpose of the legislation in the first place.  

With its new ‘why not litigate’ approach, ASIC belatedly accepted that only court 

determination and the attendant authoritative stating of the law’s parameters would provide the 

agency with requisite authority. The reframing of regulatory discretion by introducing judicial 

oversight underpins the British system of Deferred Prosecution Agreements, long under 

consideration in Australia.33 This requires judicial approval before a negotiated outcome can 

be accepted. As such, it differs significantly from the United States model, where regulatory 

discretion is privileged.34 In the absence of legislative clarity in Australia, what is left is 

 
29 ASIC, ‘Response to the Interim Report of the Royal Commission into Misconduct in the Banking, 
Superannuation and Financial Services Industry’ (Media Release, 2 November 2018).  
30 Michael Legg and Stephen Spiers, ‘“Why Not Litigate?” – The Royal Commission, ASIC and the Future of the 
Enforcement Pyramid’ (2019) 47 Australian Business Law Review 244.  
31 ASIC has confirmed that it is monitoring a remediation pipeline of 100 actions that ‘could see a further $4.6 
billion in payments returned to consumers; see Karen Chester, ‘Getting on With It’ (Speech, Australian Financial 
Review Wealth and Banking Summit, Sydney, 18 November 2020).  
32 ASIC, ‘Response to Interim Report’ (n 29) 5–6. This phrasing is a direct quotation; see Ian Ayres and John 
Braithwaite, Responsive Regulation (Clarendon Press, 1992) 26. 
33 Attorney-General’s Department, A Proposed Model for a Deferred Prosecution Agreement Scheme in Australia 
(Report, 31 March 2017); see also Australian Law Reform Commission, Corporate Criminal Responsibility 
(Report 136, Brisbane, April 2020) 494–502. ASIC has pointedly retitled its update of the regulatory guide 
governing EUs; see ASIC, Court Enforceable Undertakings (Regulatory Guide 100, December 2021). Despite 
the change in nomenclature, an EU can be negotiated outside the judicial process as an administrative measure.  
34 See Jed Rakoff, ‘The Problematic American Experience with Deferred Corporate Prosecutions’ (2019) 13(1) 
Law and Financial Markets Review 1; for Judge Rakoff’s experience in adjudicating DFAs, see Jesse Eisinger, 
The Chickenshit Club: Why the Department of Justice Fails to Prosecute Executives (Simon & Schuster, 2017) 
202–27; for application to Australian context, see Weinberg (n 14) 19 (‘It has the effect, substantially, of 
delegating the task of sentencing to the parties themselves and, in practical terms, perhaps the regulator alone. It 
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continued ambiguity.35 It is important to note, however, ASIC’s discretion only applies before 

the matter is listed for judicial hearing. This gave ASIC some operational freedom of 

manoeuvre. As we have seen in Chapter 4, for example, ASIC secured court approval from two 

federal judges in relation to resolution of the Bank Bill Swap Rate litigation through EUs.36 

Precisely because there is no obligation in Australia for the court to accept a negotiated 

outcome once legal proceedings have been lodged, however, the uncertainty was to place the 

regulator in acute jeopardy when it sought to regulate through an EU a combustible residential 

housing market, the maintenance of which was, and remains, politically sensitive.  

ASIC attempted to clarify the operation of the National Consumer Credit Protection Act 

by seeking judicial determination of how Westpac scored borrowing affordability. It contrasted 

industry practice with its own operational definition of the parameters of responsible lending.37 

This was in line with an earlier Infringement Notice agreed with ANZ. This had found problems 

with the bank’s automated credit checking system. Resolution saw ANZ accept penalties of 

$212,000 for offering unauthorised overdrafts without requisite checking and verification of 

documentation.38 At issue was not the efficiency of automated credit checking mechanisms 

but, rather, whether they met the legal requirements to assess unsuitability. The Westpac 

litigation appeared to signal a much more aggressive approach. The legal action also suggested 

ASIC had heard, and was acting on, the Royal Commission’s trenchant criticism of its 

 
is the performance of a task which, in my view, comes close to an abrogation of the exercise of judicial power 
and certainly bears little resemblance to the proper exercise of a sentencing discretion’). 
35 The principle was laid out by the Full Court; see NW Frozen Foods Pty Ltd v Australian Consumer and 
Competition Authority [1996] FCA 1134 (setting out rationale on public policy grounds unless clear evidence of 
error); see also, however, Australian Securities and Investments Commission v Ingleby [2012] VSC 239 [5] (‘The 
court must not make a declaration of contravention by consent of ASIC … unless the court is satisfied by evidence 
(including the clear facts) that the statutory conditions for making the declarations have been fulfilled’); ASIC v 
Ingleby [2013] VSCA 49 (noting that the absence of transparency may mean that there is an absence of fact or 
application of legal principle thus undermining the standing of the court).  
36 Australian Securities and Investments Commission v National Australia Bank Limited [2017] FCA 1338 (10 
November 2017) [113]–[115] (‘From the perspective of the counterparties, the conduct involved gross departures 
from basic standards of commercial decency, honesty and fairness. From the broader perspective of the Australian 
financial system, a system which depends on public and institutional trust in its integrity, the conduct was even 
worse … The public should be shocked, dismayed and indeed disgusted that conduct of this kind could have 
occurred’); see also Australian Securities and Investments Commission v Commonwealth Bank of Australia [2018] 
FCA 941 (21 June 2018) [7] (‘I have determined that a pecuniary penalty fixed in the sum of $5 million is 
appropriate. That sum together with the other payments all totalling $25 million should be an adequate 
denouncement of and deterrence against the unacceptable trading behaviour of individuals within CBA that ought 
to have known better and a bank that ought to have better supervised its personnel’). 
37 ASIC, ‘Westpac Admits to Breaching Responsible Lending Obligations When Providing Home Loans and a 
$35 Million Civil Penalty’ (Media Release, Sydney, 4 September 2018). The media release noted: ‘If approved 
by the Federal Court, this will represent the largest civil penalty awarded under the National Credit Act.’  
38 ASIC, ‘ANZ Pays $212,500 Penalty for Breaching Responsible Lending Laws When Offering Overdrafts’ 
(Media Release, 7 March 2016).  
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enforcement strategy.39 It further reflected ASIC’s cognisance of the risk, underlined in the 

Royal Commission’s final recommendations, that unless ASIC tested the law, consideration 

should be given to transferring enforcement to a specialist agency.40 Fourthly, it presupposed 

that the Federal Court would continue to refer to regulatory interpretations of legislative intent, 

as expressed in specific wording, notwithstanding previously expressed unease that statutory 

interpretation is a function solely reserved to the judiciary.41  

The ASIC playbook with Westpac was predictable. It followed the latter BBSW cases: 

launch high-profile proceedings only to settle before hearing with a substantive penalty; secure 

an agreement that the entity would institute enhanced compliance measures, to be overseen by 

an external monitor who would report periodically on any issues surrounding implementation; 

combine this with a substantial community payment in lieu of a fine, along with remediation; 

and, it was expected, secure moral condemnation from the court. This was to prove a costly 

miscalculation.42 Before addressing the specifics of the litigation, and its implications, it is 

necessary to evaluate the overarching approach ASIC took to enforcement in the responsible 

lending domain. ASIC’s most visible, if contested, power to influence the trajectory of practice 

is through the issuance of Infringement Notices. These administrative devices are positioned 

close to the base of the enforcement pyramid.43 First introduced in 2004, these were expanded 

in 2012 to include monitoring the operation of the responsible lending provisions.44 The 

ostensible aim of the Infringement Notice regime is to send signals to the market on general 

areas of regulatory concern.  

 
39 Royal Commission, Interim Report (n 1) 295. 
40 Royal Commission, Final Report (n 2) 431.  
41 Weinberg (n 14) 22 (‘The task of sentencing should never be reduced to one of “rubber stamping” deals done 
in secret. And in my view, what all too often, seems to me to be happening in pecuniary penalty cases is not far 
removed from that’).  
42 Australian Securities and Investments Commission v Westpac Banking Corporation [2018] FCA 1733 [11]. For 
how ASIC misplayed its hand, see Royal Commission, Final Report (n 2) 3 (‘Entities only acknowledge ASIC’s 
‘concerns’ when they accept EUS, rather than acknowledge or accept their breach of specific provisions. That is, 
the facts agreed to in the EU often are not sufficient to establish a breach of the provisions said to have been 
breached’).  
43 ASIC, ASIC’s Approach to Enforcement (Information Sheet 151, September 2013) 8–9.  
44 ASIC, Continuous Disclosure Obligations: Infringement Notices (Regulatory Guide 73, July 2012) 4 
(‘Infringement notices are designed to provide a fast and effective remedy so that redress is proportionate and 
proximate in time to the alleged breach. The matter will be dealt with in a timely and efficient way, while still 
providing significant protection to the disclosing entity’). For criticism of the infringement notice regime because 
it gives the ‘regulator a course of action (reportable as an enforcement action) that is unlikely to have any real 
deterrent (or punitive effect’; Royal Commission, Final Report (n 2) 438. For early criticism of its operation, see 
Aakash Desai and Ian Ramsay, ‘The Use of Infringement Notices by ASIC for Alleged Continuous Disclosure 
Contraventions: Trends and Analysis’ (2012) 39 Australian Business Law Review 260–81; see also Ian Ramsay, 
‘Enforcement of Continuous Disclosure Law by the Australian Securities and Investments Commission’ (2015) 
33(3) Company and Securities Law Journal 196 (noting a preference for administrative sanction over mechanisms 
to achieve remediation.  
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The regime can be conceived as a strategic move within an enforcement continuum.45 

An Infringement Notice does not include admission of liability. The financial cost of settlement 

is minimal. Since the introduction of an Infringement Notice Register in October 2012 in 

relation to credit, for example, ASIC has collected just under $5 million in 67 actions, although 

the total is artificially enhanced to 257 when one considers ‘bookable’ regulatory outcomes 

(see Figure 5.2). What matters here is not the quantum of penalty but the strength of the market 

signalling.  

Figure 5.2: ASIC’s Use of Infringement Notices as an Enforcement Strategy 

 
   Source: Collation of Data from ASIC Credit Litigation Register 

This is a further example of the ambiguity we saw in Chapter 3 about how ASIC reports on its 

enforcement data. This inflation drew the ire of the Royal Commission. It cited evidence of a 

senior insurance executive that acquiescence reflected nothing more than perceived need to 

‘meet the requirements of [the] regulator … We should pay the penalty and move on.’46 Figure 

 
45 See Jeremy Cooper, ‘Corporate Wrongdoing: ASIC's Enforcement Role’ (Speech, International Class Actions 
Conference, Melbourne, 2 December 2005) 12 (describing issuance of a notice as a ‘chess move’). 
46 Royal Commission, Final Report (n 2) 438; see also ASIC, ‘AAMI Pays $24,000 Penalty for Misleading Car 
Insurance Advertising’ (Media Release, 6 March 2015).  
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5.1 also highlights that ASIC expanded the usage significantly from 2014 to 2017, a period in 

which it was facing considerable external scrutiny from both the Senate and the Financial 

System Inquiry. One obvious attraction for ASIC is that the measure, like a parking ticket, is 

uncontested. What remains problematic is effectiveness. As can be seen, the tabling of 

regulatory outcomes spiked substantially in 2016 before dropping away precipitously. When 

one drills into the data, however, once again clear patterns begin to emerge. The Infringement 

Notice was used in a strategic manner by ASIC. It concentrated on key market segments, in 

line with semi-annual enforcement outcomes.  

Figure 5.3: A Strategic Approach? Infringement Notices by Market Segment 2012–2019 

 
Source: ASIC Infringement Notice Register 

As Figure 5.3 above shows, concern over the provision of credit and its regulatory oversight 

was a continuing dominant area of focus, alongside mainstream banking, car financing and 

operation of payday lending. Meanwhile, the monetary value of the penalties was a limited 

lever of change. The point of the Infringement Notice regime, however, was never to raise 

revenue. Instead, as noted above, it provided signalling to the market in a manner consistent 

with detailed regulatory guidance, which the Royal Commission had paradoxically recognised 

as first class. One academic account suggests the pattern shows that ASIC behaved in a manner 

‘broadly consistent with responsive regulation’.47 Crucially, however, efficacy is dependent 

not only on acceptance of the penalty but also on evidence that the message has indeed 

 
47 Gill North and Therese Wilson, ‘Supervision of the Responsible Lending Regimes: Theories, Evidence, 
Analysis and Reforms’ (2018) 46(2) Federal Law Review 193, 199; see also Desai and Ramsay (n 44).  
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percolated through the broader community, thereby satisfying specific and general deterrence 

objectives. There is little evidence that this is the case, a point reinforced by the Royal 

Commission.48  

The problem for ASIC was that it was ignored by industry, with the result that the 

regime governing responsible lending itself fell into disrepute.49 Despite initial criticism of the 

regime because of the danger of misuse, particularly if combined with a related enforceable 

undertaking, 50 the record shows a level of restraint bordering on passivity. There are multiple 

reasons for this. The first concerns the low financial cost of settlement, an issue highlighted by 

the Royal Commission in its dismissal of the regime as an agent of change if used outside 

routine administrative error.51 Secondly, while enforcement was targeted, it lacked the cut-

through to change practice. In other words, the signalling was not seen, heard nor acted on. 

Thirdly, there is the lack of celerity in traversing the enforcement pyramid to the EU and 

beyond to litigation through the civil penalty provisions of the Corporations Act and the NCCP 

Act. With cause, ASIC was seen to be unwilling to systematically apply the logic of the 

enforcement pyramid.52 A meaningless financial penalty combined with a determination by 

default not to escalate meant that compliance was neither enhanced nor deterrence achieved. 

A review of the penalties shows ASIC privileged low-hanging fruit. In only ten cases was 

a six-figure penalty extracted (see Figure 5.4 above), while no infringements were issued directly 

in relation to the housing market, arguably the most important in ASIC’s portfolio.53 When it 

comes to financial institutions, Commonwealth Bank of Australia paid $180,000 in penalties for 

breaching responsible lending laws in relation to flaws in its automated serviceability computer  

 

 
48 Royal Commission, Final Report (n 2) 438 (‘I doubt that expanding the infringement notices regime can be 
shown to have served the public well’). 
49 Ibid. 
50 See, Bob Baxt, ‘Time to Review Infringement Notices’, Company Director Magazine (1 September 2014).  
51 Royal Commission, Final Report (n 2) 436–9. 
52 Ibid 438 (citing a submission to the ASIC Enforcement Taskforce Review by the Law Council of Australia that 
‘the use of infringement notices for contraventions [is] ‘lazy regulation’ that ‘does not provide guidance to the 
community as to what conduct should be proscribed or not’. Hayne notes that the Taskforce did not accept the 
criticism by the Law Council or the Australian Law Reform Commission’s unease about extending the use of 
infringement notices to breaches of continuous disclosure (‘[f]urther attention should be given to those criticisms. 
It cannot be doubted that infringement notices serve as a practical regulatory tool for dealing with non-compliance 
with some provision [such as routine administrative error]. But I doubt that expanding the infringement notices 
regime has served the public well. Infringement notices give the regulator a course of action (reportable as an 
‘enforcement action’) that is unlikely to have any real deterrent (or punitive) effect’). To reinforce the point, Hayne 
ensured the above passage was highlighted in bold type in the report itself.  
53 One exception was a misleading offer of a debit card by a subsidiary of National Australia Bank to customers 
seeking a home loan; see ASIC, ‘NAB Pays $40,800 Penalty for Misleading UBank Advertisements’ (Media 
Release, 17 September 2014).  
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Figure 5.4: Financial Penalties Associated with Infringement Notices 2012–2019 

 
Source: ASIC Infringement Notice Register 

program for determining extensions of overdraft facilities.54 The error, which covered the period 

July 2011 to September 2015, was reported to ASIC by the bank. It had used a benchmark 

substantially less than declared expenses leading to 9,577 customers awarded overdraft facilities 

that would not otherwise be given, with a further 1,152 clients given higher overdraft limits. In a 

media release, ASIC’s Deputy Chair, Peter Kell, highlighted the limitations of automated systems 

in determining unsuitability, a matter subsequently to be gravamen to ASIC’s case against 

Westpac for breaching responsible lending laws:  

Credit licensees should continuously monitor their internal processes to ensure compliance 

with the law. This is especially the case with automated decision-making systems where 

ongoing monitoring is needed to ensure that information is correctly inputted into 

systems.55  

Similarly, ANZ paid $212,500 in penalties for offering predetermined overdraft facilities of 

either $500 or $1,000 without making any inquiry whether the loan was required or could add 

to hardship because of a widely circulated offer between November 2014 and January 2015.56 

Again Kell signalled ASIC’s intention, one backed by statutory requirement:  

 
54 ASIC, ‘CBA Pays $180,000 in Penalties and Will Write Off $2.5 Million in Loan Balances’ (Media Release, 
14 September 2016).  
55 Ibid.  
56 ASIC, ‘ANZ Pays $212,500 Penalty for Breaching Responsible Lending Laws When Offering Overdrafts’ 
(Media Release, 7 March 2016).  
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The requirement to make inquiries about a consumer’s credit limit was a deliberate 
addition to the general responsible lending obligations by the Government. The 
requirement is designed to ensure that consumers do not end up with unmanageable debt. 
This case demonstrates that ASIC will impose penalties for breaching these important 
protections.57 

This is a strong call, but is there the evidence to back it up? Figure 5.5 below looks at the ten 

largest Infringement Notice settlements to ascertain underlying trends.  

Figure 5.5: ASIC Infringement Notice Ten Largest Settlements 2012–2019 

 
Source: ASIC Infringement Notice Register 

Four of the top ten related to car financing, which derives from the initial investigation into 

BMW. In the case of BMW, an accompanying Enforceable Undertaking was negotiated in the 

shadow of the court. This is notable precisely because such escalation was rarely used. The 

agreement with BMW involved substantial and relatively swift remediation of $72 million, 

along with a voluntary community payment of $5 million to Financial Literacy Australia. In 

 
57 Ibid. The requirement to make reasonable inquiries about the consumer is set out in the National Consumer 
Protection Act 2009 (Cth) s 130. Moreover, a credit contract must be deemed unsuitable if it does not meet the 
specific needs of the consumer or can only be complied with by imposing substantial hardship (s 131). ASIC’s 
point was that automated systems do not have the granularity to make those decisions.  
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announcing the settlement, ASIC proclaimed regulatory outcomes were achieved by what was 

trumpeted as ‘Australia’s largest consumer credit remediation program to compensate 

customers’ for ‘responsible lending failures’.58 This was not the first time that ASIC had 

signalled concerns to BMW about what it saw as an aggressive sales culture. The BMW 

payment of Infringement Notices were first announced in February 2015, with a further tranche 

in the following year.59 The 2015 violations focused on repossession.60 The 2016 infringements 

extended the scope to consider whether the loans should have been advanced in the first place. 

It found BMW had:  
Failed to make reasonable inquiries about, and take reasonable steps to verify, consumers' 

stated living expenses, income and cash at bank when there was an unexplained 

discrepancy in the figures provided, and made insufficient inquiries about consumers' 

capacity or plans to repay substantial balloon repayments due at the conclusion of the loan 

term; 

Failed to assess credit contracts it entered into with consumers as unsuitable, and entered 

into unsuitable credit contracts, when documentation provided by consumers showed there 

was insufficient income available after expenses to service monthly loan repayments; and 

Failed or delayed in its obligations to provide customers with statutory information setting 

out their rights and the options available to them after a finance company repossesses a 

mortgaged vehicle or the consumer voluntarily returns that vehicle.61  

Moreover, a further condition was imposed on BMW’s licence. It required the appointment of 

an independent consultant to review operations, with quarterly reports provided to the 

regulator. This review provided the evidential basis for the subsequent Enforceable 

Undertaking precisely because systemic failures had been identified with automated systems. 

Just five months later, for example, ASIC was to enter a further undertaking with Motor 

Finance Wizard in relation to flaws in the latter’s internally generated income calculator for 

 
58 ASIC, ‘ASIC Action Sees BMW Finance Pay $77 Million in Australia’s Largest Consumer Credit Remediation 
Program’ (Media Release, 6 December 2016).  
59 ASIC, ‘BMW Finance Pays $306,000 Penalty for Poor Repossession Practices’ (Media Release, Sydney, 25 
February 2015); ASIC, ‘BMW Finance Pays $391,000 Penalty for Breaching Responsible Lending and 
Repossession Laws’ (Media Release, Sydney, 2 February 2016). In the media release announcing the EU, these 
are erroneously booked as January in each case. The payments were requested in January and then December 
2015; see ASIC, Credit and ASIC Act Infringements Notices Register, 29 January 2015, 14, 18, 22 December 
2015. For media coverage, see Lucille Keen, ‘BMW Finance Customers to Be Compensated for Failed Loans’, 
Australian Financial Review (6 December 2016) (noting the conditionality that debt sold to a third party would 
be brought back inhouse and written off).  
60 A second set of infringement notices was served on Capital Finance Australia, the car financing arm of Westpac, 
for inadequacies in its repossession policies and procedures, which saw 58 separate actions; see ASIC, ‘Westpac 
Car Financier Pays $493,000 For Breaching Consumer Protection Repossession Laws’ (Media Release, 5 April 
2016).  
61 ASIC, ‘BMW Finance Pays $391,000 Penalty’ (n 59).  
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second-hand car hire purchase agreements.62 It was claimed that these set the benchmark for 

lending at an unreasonably low level. ASIC secured in the process remediation of $10.8 million 

and a community payment of $100,000. The action against Volkswagen was to follow a very 

different trajectory. Infringement notices were first provided to the car company on 22 

November 2017 because of false and misleading representations in relation to advertising, with 

the public announcement following six days later.63 As Peter Kell, the acting chair of ASIC, 

put it, the conditionality of finance necessitates full disclosure: ‘Consumers cannot reasonably 

be expected to navigate through dense text of fine print to find them.’64 In the final EU, there 

was not to be a requirement for an external monitor, nor further investigation into past sales 

practices. In part, this can be traced to the scepticism of the Royal Commission about the 

efficacy of the mechanism itself. The difference in terms of outcomes is, however, telling, as 

is the refusal of the Royal Commission to acknowledge any benefits to ASIC’s strategy.65  

ASIC, and the court, agreed to a settlement in which the remediation was limited to $4.7 

million. Each side agreed to pay their own (considerable) costs.66 It may have rescued the EU 

as a legitimate regulatory mechanism. It came, however, with its own considerable cost, not 

least because of how it compared to the global resolution of Volkswagen’s tampering of 

emissions testing results, and the indications of corporate culture it highlighted. The ASIC 

investigation into car financing ended, therefore, with a scarcely audible whimper. This is not 

to suggest that ASIC did not act strategically. It is to argue that timidity rather than overreach 

informed its approach. While ASIC had made clear its unease about automated systems, 

industry did not heed the warning, even when applied to the provision of credit in either 

 
62 ASIC, ‘Motor Finance Wizard to Pay Over $11 Million in Remediation Over Responsible Lending Concerns’ 
(Media Release, 24 May 2017).  
63 See ASIC, Credit and ASIC Act Infringements Notices Register, 22 November 2017; ASIC, ‘Volkswagen 
Financial Services Australia Pays $216,0000 Penalty for Misleading Advertising’ (Media Release, Sydney, 28 
November 2017). 79.  
64 Ibid.  
65 Auto-loans formed a significant module within the royal commission, but the broader problems associated with 
its regulation, including loopholes, received short shrift with exception of point-of-sale exemption being 
abolished; see Royal Commission, Final Report (n 2) 84–8. At no stage in the proceedings was the action taken 
against BMW even referenced; see Secretariat, ‘Some Features of Car Financing in Australia’, Royal Commission, 
Interim Report (n 1) vol 3 (Background Paper Number 3) noting that in 2017 car financing represented ‘$35.7 
billion, equivalent to 4.2% of all new finance commitments’ and that ‘profit margins for car dealers rely not only 
on car sales but on ancillary services, including the sale of finance and insurance’: at 3. See also Jeannie Marie 
Paterson and Nicola Howell, ‘Everyday Consumer Credit Overview of Australian Law Regulating Consumer 
Home Loans, Credit Cards and Car Loans’ (Background Paper Number 4, Royal Commission into Misconduct in 
the Banking, Superannuation and Financial Services Industry, Australia), noting the ‘relatively little litigation on 
consumer credit’ leads to ‘little authoritative interpretation and guidance on many aspects of the legal and 
regulatory regime for consumer credit protect (at 2–3).  
66 ASIC, ‘ASIC and Volkswagen Financial Services Settle Federal Court Proceeding’ (Media Release, Sydney, 
12 October 2020).  
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financial institutions or their car financing subsidiaries, most notably Westpac’s Capital 

Finance Australia (see Figure 5.4 above).  

As we shall see in the following section, when it moved up the enforcement slope in 

relation to mortgage lending, ASIC did so reluctantly. It was too little, too late. Moreover, 

aggression was forced upon ASIC by an increasingly sceptical judiciary. In addition to the use 

of Infringement Notices, ASIC has entered 34 separate EUs since the introduction of the NCCP 

Act. In the case of small providers this has included banning orders, including, in the consumer 

leasing space, removing individual directors from the marketplace.67 In addition, ASIC has 

taken cases to clamp down on unlicensed credit provision.68 In only seven cases has ASIC 

demanded an external monitor evaluate whether the EU was being complied with. Of even 

more significance is that fact that, outside Volkswagen and BMW, along with the car financing 

arm of Westpac (which paid an Infringement Notice without entering an EU), no action was 

taken against mainstream financiers outside the payday lending and small contract market, the 

most significant of which was Cash Converters.69  

When ASIC concentrated on the low end of the market, there was little political risk. 

There can be no doubting, for example, a demonstrable commitment by the regulator to 

alleviating the plight of the most vulnerable, most notably the plight of First Nations 

Australians (as will be explored in Chapter 6). Here it is to ASIC’s enormous credit that it 

pursued a system case to the High Court in relation to the unconscionability of the ‘book-up’ 

system of credit provision in Indigenous communities.70 Unfortunately, however, changing 

systems requires political support, which has been conspicuous in its absence. Similarly, 

addressing individual cases of malfeasance does not address underlying systemic issues, and 

can be dismissed as mere virtue signalling. When concern is shifted to the bastions of finance 

in Australia, it is another matter entirely.  

 
67 See eg ASIC, ‘Rental Good Provider Pays $27,000 Penalty – Enters into Enforceable Undertaking’ (Media 
Release, 1 November 2013); see also ASIC, ‘ASIC Accepts Enforceable Undertaking from Queensland Credit 
Provider’ (Media Release, 9 October 2013), in which a Rent the Roo director, Brett Morgan, was banned from 
the industry for three years.  
68 See ASIC, ‘ASIC Accepts Enforceable Undertaking from Tru Blue’ (Media Release, 9 January 2014). 
69 ASIC, ‘Cash Converters to Pay Over $12 million Following ASIC Probe’ (Media Release, 9 November 2016). 
Payday Lending has been a source of ongoing concern since the industry became subject to federal regulation in 
2013, with the regime operationalised in July 2015; see Jasmine Ali and Marcus Banks, ‘Into the Mainstream: 
The Australian Payday Loans Industry on the Move (2014) 3(1) JASSA 35; Marcus Banks et al, ‘“In a Perfect 
World It Would Be Great If They Didn’t Exist”: How Australians Experience Payday Loans’ (2015) 24(1) 
International Journal of Social Welfare 37; see more generally Alexandra Kelly, ‘Payday Lending Practices: Why 
Unethical Loans Are Harming the Vulnerable’ (2015) 12 LSJ: Law Society of NSW Journal 82; Nicola Howell, 
‘Small Amount Credit Contracts and Payday Loans: The Complementarity of Price Regulation and Responsible 
Lending Obligation’ (2016) 41(3) Alternative Law Journal 174.  
70 Australian Securities and Investments Commission v Kobelt [2019] HCA 18. 
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Here the record speaks for itself. ASIC prosecuted its campaign obliquely. It was also an 

indication of how Infringement Notices and EUs, separately or in concert, were insufficient to 

change practice. So too, however, was seeking legal determination. Nowhere was this more 

apparent than when ASIC went to court to test in relation to expenditure whether automated 

systems could predict the outcome, thereby satisfying the statutory obligation to make inquiries 

about the individual consumer’s situation in order not leave her with unmanageable debt, or 

whether the dining and drinking pleasures of Australians, and their perceived willingness to 

change practice in pursuit of owning a house could or should be taken into account.71 With 

interest rates rising in Australia this is far from a small matter.  

III TABULATING THE COST OF DINNER: ASIC V WESTPAC 

As the Royal Commission was sitting, ASIC took its most direct action against a major 

financial institution. It announced Westpac had agreed on the eve of civil penalty proceedings 

to pay $35 million to resolve regulatory concerns that the bank had breached the responsible 

lending laws.72 It also agreed to pay all ASIC’s costs. The parties agreed that the problems 

derived from Westpac’s automated decision-making system for lending governing interest-

only loans. In a statement of agreed facts, the parties claimed the system had mischaracterised 

income levels; did not account for whether individual loans could be serviced after initial 

interest-only component; and was reliant on a flawed benchmark, the Household Expenditure 

Measure (HEM), rather than, as mandated in the NCCP Act, assessment of declared living 

expenses. The chair of ASIC, James Shipton, signalled the last-minute agreement as a triumph:  

This outcome, and ASIC’s actions in relation to responsible lending, reinforce that all lenders must 

obtain information from individual borrowers about their financial situation to ensure that they can 

properly assess the ability of the customer to repay the loan. Lenders must then verify the 

information to ensure that it is true, and then assess whether the loan is unsuitable for the borrower. 

Taken together, these responsible lending obligations are a cornerstone protection for both 

borrowers and lenders. This outcome is a warning to all lenders that they must comply with the 

responsible lending obligations. If they do not, ASIC will take action to enforce the law.73  

 
71 Australian Securities and Investments Commission v Westpac Banking Corporation [2019] FCA 1244 [76]. 
72 ASIC, ‘Westpac Admits to Breach of Responsible Lending Obligations When Providing Home Loans and a 
$35 Million Civil Penalty’ (Media Release, 4 September 2018).  
73 Ibid. The Royal Commission, while sceptical, was broadly in favour of the litigation that would reduce reliance 
on benchmarks of any form as a substitute for inquiries; see Royal Commission, Final Report (n 2) 56–9 (‘Steps 
taken by banks to reduce their reliance on the HEM are being taken with a view to improving compliance with 
the responsible lending provisions of the NCCP Act. If this results in a “tightening” of credit, it is the consequence 
of complying with the law as it has stood since the NCCP Act came into operation’: at 58).  
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The action can be traced back to December 2014, when ASIC signalled concerns about the 

provision of interest-only loans. The frothiness of the market had drawn the attention of the 

Council of Financial Regulators, which found that this segment had reached 42.5% of all 

issuance in the September 2014 quarter.74 While the housing sector was buoyant, the regulators 

were mindful of the implications of a crash. For ASIC, ‘it remains critical that lenders are not 

putting consumers into unsuitable loans that could see them end up with unsustainable levels 

of debt’.75 The sector was on notice, not only from ASIC but also from its prudential 

counterpart.76From ASIC’s perspective, justification for moving up the enforcement pyramid 

had been provided by the Federal Court, which had determined that credit licensees were under 

an obligation to determine income and living expenses.77 ASIC released an updated Regulatory 

Guide setting out what it conceived those obligations to mean, both in terms of inquiry and the 

verification processes necessary to ensure compliance.78 The results of the ASIC review were 

published the following August. It signalled that the interest-only market had become 

problematic.79 The report concluded in trenchant terms:  

We identified a number of areas where the surveyed lenders may not have been complying 

with their statutory responsible lending obligations. We are currently undertaking further 

surveillance, enforcement and other regulatory action in these areas, which will be made 

public at a later date. While all of the 11 surveyed lenders have either made or committed 

to making changes to their procedures, we are concerned that other lenders may have 

practices with similar shortcomings and are therefore failing to meet the responsible 

lending obligations. We expect all lenders to review their procedures in light of our 

findings to ensure they are meeting their obligations. RG 209 and our other work in this 

area has set out clear guidance and we consider that lenders have had ample opportunity 

 
74 ASIC, ‘ASIC to Investigate Interest Only Loans’ (Media Release, 9 December 2014).  
75 Ibid.  
76 APRA, ‘APRA Outlines Further Steps to Reinforce Sound Residential Mortgage Lending Practices’ (Media 
Release 9 December 2014). APRA did not recommend caps on mortgage type but highlighted the importance of 
risk management systems that calculate serviceability. or broader discussion of differences in how ASIC and 
APRA conceive of credit provision and its risk, see Pearson (n 20). 
77 ASIC v The Cash Store [2014] FCA 926 [66] (finding the payday lender breached responsible lending 
obligations by providing credit to welfare recipients and acted unconscionably by providing insurance policies of 
questionable utility). The Deputy Chair of ASIC, Peter Kell heralded the outcome. ‘This is a landmark case for 
the consumer credit regime. It is essential reading for all credit licensees as it sets out how the responsible lending 
obligations work in practice’; see ASIC, ‘Payday Lender Engages in Unconscionable Conduct and Breaches 
Consumer Credit Laws’ (Media Release, Sydney, 2 September 2014).  
78 ASIC, Credit Licensing: Responsible Lending Conduct (n 6).  
79 ASIC, Review of Interest-Only Home Loans (Report 445, August 2015) 5 (noting that in the December 2014 
and March 2015 quarters, the percentage of interest-only mortgages remained high, at 43% and 42% of new 
issuance. The report states ‘We were disappointed to observe that the practices of many lenders appeared to fall 
short of our expectations, which are detailed in RG 209 and previous responsible lending reports’: at 10.).  
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to ensure their practices are compliant. Where we identify breaches of the law, we will 

consider enforcement action or other appropriate regulatory action.80 

The Westpac action needs to be seen in this context. The problem for the regulator, and the 

bank, was the negotiated solution was not accepted by the Federal Court.81 The case is well-

known for the original rejection of the civil penalty agreement, and Perram J’s remark that 

when it came to servicing a mortgage, ‘I may eat Wagyu beef every day washed down with the 

finest shiraz but, if I really want my new home, I can make do on much more modest fare.’82 

A more fundamental issue centred on whether there was a contravention in the first place. 

Perram J was forthright in expressing concern about the implications of acceding to ASIC’s 

interpretation of the NCCP Act, notwithstanding a clear preference by the Federal Court for 

facilitating regulatory discretion, which dates back to 1996.83  

Admirable ingenuity has been applied by the parties’ advisers to the task of drafting the 

consent orders so as to gloss over the very real differences which exist between them. 

However, because the parties do not actually agree on what s 128 [prohibiting the advance 

of unsuitable loans] requires they are unable to agree on how many of the Respondent’s 

loans were made in contravention of it. This also makes it very difficult to judge the 

appropriateness of the proposed penalty of $35 million.84  

The first matter of disputation centred on how the parties determined there was a breach. In the 

period 12 December 2011 to March 2015, Westpac advanced 261,987 loans using an 

Automated Decision Process (ADP). This comprised over 200 individual rules, alongside 

manual override because of the requirement for potential clients to provide a statement of 

declared living expenses.85 ASIC’s case was that in not making reasonable queries, all of the 

 
80 Ibid 16. 
81 Australian Securities and Investments Commission v Westpac Banking Corporation [2018] FCA 1733. 
82 Daniel Crennan, then Director of Enforcement at ASIC and a former Deputy Chairman, and a keen 
viticulturalist, reflected, in retirement that ‘that phrase, obviously, was convenient for the media to use. I am not 
sure if he was talking about Grange Hermitage or $4 shiraz, but who knows’; see Pelly (n 16) 27.  
83 See Weinberg (n 14). 
84 Australian Securities and Investments Commission v Westpac Banking Corporation [2018] FCA 1733 (13 
November 2018) [11]. Perram J continued:  

I simply do not accept that the conduct specified in the declaration is conduct which could possibly be a 
contravention of s 128. I will not declare conduct which is not unlawful to be unlawful. The contraventions 
of s 128, that is the entry into credit contracts, must be specified. The declaration tells one next to nothing. 
It could describe a bank which made 2 loans, 50,000 loans or, significantly, no loans at all. The parties’ side 
agreement about the 5,041 loans as set out in the proposed notation does not form part of the declaration and 
does not solve that problem. Correspondingly, the declaration does not provide any information about when 
the use of the HEM Benchmark instead of the customers’ declared living expenses is permitted and when it 
is not. As the parties plainly intended, this is precisely the question the declaration does not answer: at [29]. 

85 Ibid [13]–[16].  
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loans arguably contravened the legislation86 and ASIC’s own regulatory guidance.87 It could 

not account for why only a subset was deemed impermissible. For Perram J, the lack of clarity 

went beyond frustration.  

What would have happened after that manual assessment the parties have not told me. Nor 

have they told me whether any of these 5,041 loans, were, or were not suitable for the 

borrowers. This also undermines the ability of the Court to assess the reasonableness of 

the agreed penalty. Were the contraventions technical and harmless because the loans were 

suitable? Or has significant harm been done to some or all of the 5,041 borrowers by the 

making of unsuitable loans? How can the Court be expected to assess the reasonableness 

of the proposed penalty if it be left in the dark about what the actual problem is?88 

Having rejected the negotiated solution, the parties had little option but to bring the case to 

judicial hearing, where ASIC claimed that the failure to use the declared information in all 

Westpac loans approved by the ADP during the relevant period, contravened the legislation 

prohibiting unsuitable loans (s 128) by not asking the relevant inquiries and taking steps to 

verify the information (as required by s. 131(2)(a)), not notwithstanding the multifaceted rules 

governing the Westpac algorithm that calculated affordability, and serviceability. Perram J 

rejected the case on the facts, with a significant attack on ASIC’s interpretation of the law. 

The alleged breaches relate to Westpac’s computer operated loan approval system, which 

it calls its automated decision system (ADS). The breaches fall into two categories. The 

first involves an allegation that in approving its home loans Westpac failed to have regard 

 
86 National Consumer Credit Protection Act 2009 (Cth) (‘NCCPA’) s 130.  
87 See ASIC, Credit Licensing: Responsible Lending Conduct (n 6). The guide was updated in December 2019, 
but the reasonable inquiries and verification remained unchanged; see ASIC, Credit Licensing (Regulatory Guide, 
209, December 2019) 14:  

The purpose of the requirements to make reasonable inquiries and take reasonable steps to verify certain 
information about the consumer is to provide you with sufficient reliable information to enable you to make 
an informed assessment about whether a credit product or credit limit increase is unsuitable for the consumer 
you are dealing with. For a properly informed assessment, you need sufficient information about the 
consumer’s financial situation, requirements and objectives to enable you to: understand what the consumer 
wants or needs in relation to the credit product, and assess whether the product being considered will meet 
those requirements and objectives; and understand the consumer’s financial situation, and assess whether 
the consumer has capacity to meet the financial obligations of the credit product (either at all or without 
substantial hardship).  

In the 2019 update (at 15), ASIC is at pains to point out that ‘[i]n Australian Securities and Investments 
Commission v Westpac Banking Corporation (Liability Trial) [2019] FCA 1244 Perram J observed [at 59] that 
‘ASIC is correct to submit that the purpose of s 130 is to ensure that credit providers put themselves in an informed 
state about the financial position of the consumer before making an assessment of the suitability or otherwise of 
the loan’.  
88 Australian Securities and Investments Commission v Westpac Banking Corporation [2018] FCA 1733 (13 
November 2018) [16].  
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to any of the living expenses declared by consumers on their loan application forms. I 

reject this case on the facts. Westpac did have regard to these declared living expenses. In 

any event, even if that were not so, the Act does not operate as ASIC alleges.89 

Perram J reinforced his scepticism by noting ASIC had not provided evidence of hardship 

inflicted: ‘This then is a case about the operation of the responsible lending laws without any 

allegation of irresponsible lending.’90 In sharp distinction to what His Honour saw as the overly 

prescriptive approach advanced by ASIC, he found the NCCP Act provided discretion to the 

provider. 

The policy of the statute that unsuitable loans should not be made is explicitly and directly 

given force by ss 131 and 133. Given that statutory fact, what purpose can be served by 

prescribing how a credit provider goes about the assessment process. Sections 131 and 133 

make that a problem of the credit provider. A credit provider may do what it wants in the 

assessment process, so far as I can see; what it cannot do is make unsuitable loans. ASIC’s 

argument creat4es a whole new range of implied rules which appear altogether 

unnecessary in light of ss 131 and 133.91 

The grounds for ASIC’s appeal were specified by the relevant Commissioner, Sean Hughes: 

ASIC considers that the Federal Court’s decision creates uncertainty as to what is required 

for a lender to comply with its assessment obligation, nor does ASIC regard the decision 

as consistent with the legislative intention of the responsible lending regime. For those 

reasons, ASIC will appeal to the Full Court of the Federal Court.92  

ASIC proved again unsuccessful. The loss is much more nuanced, however, than appears at 

first sight, notwithstanding a much more sceptical academic reading.93 In the Full Court, 

Middleton J found that the intent of the NCCP Act ‘has a specific purpose to create and enforce 

a new norm of conduct for credit providers (and brokers) when entering credit contracts’.94 

 
89 Australian Securities and Investments Commission v Westpac Banking Corporation [2019] FCA 1244 [2]–[3]. 
90 Ibid [9]. Contrast this with the acceptance of the EU in the case of ANZ and NAB, notwithstanding no evidence 
of harm was presented; see Australian Securities and Investments Commission v National Australia Bank Limited 
[2017] FCA 1338 [111]. For full discussion of the BBSW litigation, see Chapter 4.  
91 Australian Securities and Investments Commission v Westpac Banking Corporation [2019] FCA 1244 [82]. 
92 ASIC, ‘ASIC to Appeal Westpac Responsible Lending Federal Court Decision’ (Media Release, 10 September 
2019. 
93 See Legg and Spiers (n 30) 251 (‘An argument may be made that ASIC has spoken softly so frequently, and, 
coextensively, failed to escalate up the pyramid, that the pyramid no longer works in the banking, superannuation 
and financial services sectors’).  
94 Australian Securities and Investments Commission v Westpac Banking Corporation [2020] FCAFC 111 [11]. 
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This necessitated taking individual needs into consideration, something, his Honour found, the 

Westpac ADS did not do:  

The inquiry that needs to be made is more than an inquiry about whether the credit product 

considers that consumer is likely to default in performance of the home loan which is an 

aspect of credit risk. The responsible lending provisions of the Act introduced new and 

additional requirements over and above credit risk, which has been an inquiry that prudent 

lenders have always made in the past.95 

In the majority, Gleeson J concurred with the primary judge that a major part of ASIC’s 

problem was its failure to identify any harm that occurred.96 Her Honour held Westpac’s 

capacity to use its system was a consequence of legislative silence on what constitutes a fair 

assessment. 

ASIC submitted that, to make an unsuitability assessment, a licensee cannot assess ‘some 

normalised information’ without regard to the circumstances of the individual concerned. 

I accept that submission at a general level, but it does not answer the question of what 

legislative constraints are imposed on the identification of the consumer’s financial 

situation and the permissible approach or approaches to the assessment by reference to that 

situation … The Act cannot be construed to require Westpac to consider the total figure 

for declared living expenses in each case for the purpose of assessing the consumer’s likely 

ability to meet their financial obligations. The Act did not oblige Westpac to obtain that 

information and, when obtained, the Act did not prescribe the use to which Westpac must 

use that information.97 

Likewise, Lee J found the legislation did not prescribe a particular course of action, and agreed 

with the formulation put forward by Gleeson, J. Her Honour highlighted also the fact that ‘this 

was an unusual case, being a case alleging a serious want of compliance with responsible 

lending norms, divorced from consideration of any facts about any specific consumers’.98 

Notwithstanding this irony, Lee J also noted uncertainty in how the courts should determine 

what a lender should do. 

As would be evident from reading the judgment of Middleton J and Gleeson J, identifying 

the proper construction of ss 128, 129 and 131 is not straightforward. The result below, 

however, is justified by reference to ordinary principles of statutory construction which 

 
95 Ibid [38]. 
96 Ibid [93]. 
97 Ibid [132], [139]. 
98 Ibid [173]. 
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include, in the current context, the notion that to the extent it could properly be said that 

there is an interpretative choice between tenable views, it should be recalled that although 

the penalties imposed are not criminal, civil penalty provisions should be interpreted on 

the basis that it is to be expected that an obligation imposed would have been identified 

clearly and unambiguously.99 

Notwithstanding the loss, therefore, there is reason to believe that ASIC could have appealed, 

irrespective of the outcome, and remain in alignment with the Senate inquiry into its 

performance. It is one that was actively considered by ASIC prior to Daniel Crennan’s 

departure.100 Failing that was the possibility of the government taking legislative action to 

address anomalies, the position advanced by the Royal Commission. Neither eventuated. The 

then Treasurer, Josh Frydenberg, was to attempt to adopt a third approach, one that could have 

had profound implications for the Australian regulatory system.  

IV REFORMING OBLIGATION: RESPONSIBLE POLICY OR PAYBACK? 

As noted above, the RLO regime was put in place in the aftermath of the GFC, but using a 

design put in place well in advance of it. The stated intention was ‘to introduce standards of 

conduct to encourage prudent lending and leasing to continue, and impose sanctions in relation 

to irresponsible lending and leasing’.101 In the intervening period, Australian debt-to-income 

ratios have mushroomed, largely although not exclusively in relation to a rapid expansion of 

housing credit.102 The Governor of the Reserve Bank of Australia, Phillip Lowe, has warned 

that any deterioration in lending standards could have deleterious consequences.  

I recognise that low interest rates are one of the factors contributing to higher housing 

prices and that high and rising housing prices raise concerns for many people. There are 

various tools, other than higher interest rates, to address these concerns, leaving monetary 

policy to maintain its strong focus on the recovery in the economy, jobs and wages. As 

 
99 Ibid [174]. 
100 See interview provided to Pelly (n 16); see also Michael Pelly, ‘“I Wasn’t Happy to Resign”, Says Former 
ASIC Deputy Chairman’, Australian Financial Review (26 March 2021) 1.  
101 Explanatory Memorandum to the NCCPA (2009) [3.1]; see also ASIC, Submission No 10 to Senate Economics 
Legislation Committee, National Consumer Credit Protection Amendment (Supporting Economic Recovery) Bill 
2020 (14 February 2021) 3 (noting the ‘primary outcome intended by the introduction of these obligations was to 
minimise the risk that consumers enter into, or our are encouraged to enter into or remain in an unsuitable credit 
contract, or increase the credit limit of an existing credit product to a limit that is unsuitable’).  
102 See Jonathan Kearns, Mike Major and David Norman, ‘How Risky is Australian Household Debt?’ (Research 
Discussion Paper 2020-5, Reserve Bank of Australia, August 2020) 4 (noting ‘the DTI ratio has increased at a 
faster level and to a higher level that in most countries’). It concludes that stress testing reveals that the banking 
sector could sustain shocks comparable to that of Ireland during the GFC (55% fall), but the impact on household 
consumption would be potentially traumatic (at 34).  
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part of this focus, we are continuing to pay close attention to lending standards, especially 

given the combination of low interest rates and rising housing prices. Looser standards 

would increase medium-term risks and add to the upward pressure on prices, so would be 

of concern. Reflecting this, the Council of Financial Regulators has indicated that it would 

consider possible responses should lending standards deteriorate and financial risks 

increase. We are not at this point, but we are watching carefully.103 

The range of options available to the Council of Financial Regulators may be narrowed 

considerably by the proposal to overturn ASIC’s responsibility for administering the 

responsible lending provisions of the NCCP Act. Following a truncated consultation process, 

the Senate Economics Legislation Committee released a report recommending arguably one of 

the most significant changes to the twin-peak model of regulation since its inception.104 This, 

in turn, would overturn two of the Royal Commission’s explicit recommendations, the first 

mandating no change in the operation of the NCCP Act,105 and a second advocating the 

strengthening of the twin-peak model of oversight.106 The partisan cleavages prompted not one 

but two dissenting reports, one from Labor107 and a second from the Greens.108  

The majority report took on face value the claims of the then Treasurer that a reduction 

of regulatory red tape was essential because of the COVID-19 pandemic: ‘It is critical that 

unnecessary barriers to assessing credit are removed,’ a situation that resulted from regulatory 

overreach, namely, ‘what started a decade ago as a principles-based framework to regulate the 

provision of consumer credit has now evolved into a regime that is overly prescriptive, complex 

and unnecessarily onerous on customers’.109 The history of the hearings is germane. A two-

week process of consultation had been allocated, with the Treasury taking the unusual decision 

 
103 Lowe (n 102).  
104 Senate Economics Legislation Committee, Parliament of Australia, National Consumer Credit Protection 
Amendment (Supporting Economic Recovery) Bill 2020 [Provisions], 12 March 2021.  
105 Royal Commission, Final Report (n 2) 20 (Recommendation 1) 
106 Ibid 37 (Recommendation 6.1). 
107 Senate Economics Legislation Committee (n 104) 57–67, 61 (‘While the Government’s stated objective is to 
use the bill to simplify lending regulation, evidence presented to the committee indicated that these changes—
including the confused roles of APRA and ASIC, and the replacement of the RLOs with APRA prudential 
standards—could in fact lead to additional complexity’).  
108 Ibid 69–73, 69 (‘There is no ambiguity about the Commissioner’s intent. The government’s too-smart-by-half 
argument—echoed by the banks—that the Commissioner’s recommendation was made in the context of a 
proposal by consumer groups to change the test from ‘not unsuitable’ to ‘suitable’ is a ruse … This bill is an insult 
to the Commissioner himself, through to the tens of thousands of people whose lives were destroyed by the banks’ 
rapacious behaviour. It is also an insult to everyone who called for, supported and participated in the Royal 
Commission’).  
109 Senate Economics Legislation Committee (n 104) 5 (citing Josh Frydenberg, ‘Simplifying Access to Credit for 
Consumers and Small Business’ (Media Release, 25 September 2020)).  
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of not publishing the submissions (58 in total).110 A critical move in the regulatory burden 

argument was that the responsible lending provisions duplicate prudential lending 

requirements.111 Secondly, echoing the political claim that a principles-based framework had 

ossified into a one-size fits all, the majority report suggests, in line with the explanatory 

memorandum,  

the current regulatory settings impose a greater regulatory burden on lenders and borrowers 

than was originally envisaged, over and above what many customers would seem to 

require, impacting both the timely access to, and cost of, available credit, without 

substantial evidence that the increased cost of the regulatory burden is offset by a 

commensurate reduction in customer harms.112 

The proposal received a lukewarm response from the Law Council of Australia. The peak body 

saw prescriptiveness in industry practice. Critically, it did not identify this in the legislation 

itself, a point underscored in evidence by the chair of the Australian Consumer Law Committee 

of the LCA.113 Of more pressing significance was the impact on penalties and redress, an issue 

that also animated a group of concerned consumer law academics, as well as ASIC itself.114 

All of these concerns were rejected, largely on a somewhat disingenuous comment from 

Treasury. 

RLOs, which originally started as a conduct matter, essentially became more reflected as 

APS 220, which is prudential guidance, and so ADIs [Authorised Deposit-Taking 

Institutions] now have a prudential standard and they also have a conduct standard, which 

by and large have the same requirements on the banks, on the ADIs, but with different 

language and responding to two different regulators in respect of those requirements.115  

In the majority report, the committee provides overt political support to the government. It 

notes ‘the current consumer credit protection framework is potentially overly prescriptive and 

that regulatory duplication between the responsible lending obligations, under the Credit Act, 

and the prudential standards issued by APRA could be an issue,’ noting further concern about 

an unspecified ‘invasive and onerous nature of the inquiry and verification processes required 

 
110 Ibid 4. The majority report reveals unidentified feedback ‘from industry stakeholders has consistently 
indicated’ that the responsible lending obligations are ‘imposing a level of regulatory burden not commensurate 
with policy outcomes:’ at 7). In evidence, Treasury accepted the issue was not overall supply of credit but how to 
reduce credit assessment timeframes: at 40.  
111 Ibid 5. 
112 Ibid 6 (citing Explanatory Memorandum, 29).  
113 Ibid 41. 
114 Ibid 45–9.  
115 Ibid 53. 



190 

under the existing responsible lending obligations’.116 It further advances concern about the 

unintended consequences but believes ‘the principal [sic] of “responsible lending” is deeply 

embedded in Australia’s broader regulatory framework, which credit providers and credit 

assistance providers must still operate within and comply with’.117 A similar sentiment 

underpins commitment to revise APS 220 to require assess ADI’s to assess hardship and for an 

as yet unspecified legislative instrument to extend requirements to non-ADIs.118 In such 

circumstances, it was not surprising that responses from academics,119 the Law Council120 and 

one of Australia’s most successful class action law firms, Maurice Blackburn,121 were as 

trenchant as ASIC’s was plaintive.122 Overturning a still-developing legal framework in the 

absence of evidence, and on the basis of hope and conviction rather than reason, is always a 

risk in regulatory reform. It is a risk Australia appears willing to take just as the housing market 

expands at the fastest rate in thirty years. Time will tell whether it is a prudent choice. 

V CONCLUSION 

The responsible lending obligations in the NCCP Act offered a renewed social contract for the 

vulnerable, precisely because it generated a new norm of conduct, a point highlighted in the 

Westpac appeal by Middleton J. It is curious to note that the majority opinions by Gleeson J 

and Lee J are lukewarm in their support for Westpac, both attributing the issue to a lack of 

legislative precision. As we have seen, Hayne was sanguine about the result of the court action, 

presupposing that Canberra would fix the problem. It has not. As matters stand, ASIC still has 

carriage of the RLO. It remains in a precarious position. The empirical analysis carried out here 

 
116 Ibid 53–4.  
117 Ibid 54.  
118 Ibid.  
119 Ibid Consumer Law Academics, Submission No 91 (3 February 2021) 4 (noting that ‘the proposals will detract 
significantly from necessary protections offered by consumer credit laws, encourage instances of irresponsible 
lending, remove access to the Courts and the possibility of remedy, and the result may be avoidable harm and 
distress for many individuals and families in Australia’).  
120 Ibid Law Council of Australia, Submission No 103 (10 February 2021) 5,8 (‘The permanent changes in the 
Bill cannot be warranted on the basis of being adjustments to respond to the recent exceptional market conditions 
that have been experienced as a result of the COVID-19 economic crisis … The Law Council remains concerned 
that a removal of consumer focussed RLOs is likely to lead to a growth in unsuitable lending and financial hardship 
in the community’).  
121 Ibid Maurice Blackburn, Submission No 60 (3 February 2021) 1,3,4 (‘We see no need for this Bill. It is a Bill 
which sets out to solve a problem which in our experience does not exist ... Maurice Blackburn urges the 
Committee to consider whether making access to credit easier is the best way toward post COVID recovery – or 
whether it will merely increase the chance that consumers will find themselves worse off in the long run … As 
Senators will be aware, the power asymmetry that currently exists between financial institutions and consumers 
is still one of the biggest barriers to achieving access to justice for victims of malpractice. Maurice Blackburn 
submits that any actions which seek to exacerbate this power imbalance are intolerable’). 
122 ASIC, Submission No 10 (n 101) [5]–[7]. 
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demonstrates that ASIC was, in part the architect of its own downfall, in part by not appealing 

on to the High Court in relation to the Westpac case, but also because of a lack of ambition in 

securing jurisprudential backing much earlier. What this history also tells us is the uneasy 

relationship between the courts and administrative discretion, how the courts have reigned in 

that discretion, and antipathy towards ASIC by the then Federal Government. Unless and until 

the legislation passes the Senate – which is far from assured given the change in government – 

ASIC retains residual power to intervene in a dangerous housing market. Whether it will do so 

is another matter entirely.  
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CHAPTER 6 

MINING FOR MORALS: CLARIFYING NORMS OF CONDUCT 

I LITIGATING FOR CLARITY 

A central argument advanced by the Royal Commission was that ASIC had a responsibility, as 

an independent agency, to litigate in the event of legal uncertainty. Far from seeing this as an 

exercise in adventurism, a concern expressed by the Financial System Inquiry that may occur 

if financial penalties increased,1 from Hayne’s perspective such cases serve the public interest, 

and that of those transacting in the world of financial products and services alike, irrespective 

of whether in the wholesale or retail domain. As Hayne put it:  

There is no more powerful way of making the point that the law is not working than 

litigating its application. This would of course be a drain on ASIC’s resources in the first 

instance. But if ASIC’s legal advice is correct the resulting, binding, judicial determination 

would be a powerful persuasive tool when seeking to obtain a workable legislative 

alternative.2  

Left unspoken was what would happen if the judiciary were to dismiss ASIC’s arguments, at 

first instance or on appeal. Nevertheless, so convinced was the Royal Commission it 

recommended if ASIC did not adapt its preferred approach, then litigation responsibility could, 

and should, be transferred to a specialist agency. It was a calculated insult. 

A specialised litigation agency would have to develop core skills in what is an increasingly 

specialised area of the law. This arrangement would repose responsibility for determining 

whether public interest considerations required action or no action in a professional body 

that would become skilled in making those judgments … Although I do not now 

recommend the establishment of a specialist civil enforcement agency, ASIC’s 

progress in reforming its enforcement function should be closely monitored. If, over 

the coming years, it becomes apparent that ASIC is not sufficiently enforcing the laws 

within its remit, or if the size of its remit comes at the expense of its litigation 

capability, further consideration should be given to developing a specialist agency of 

the type I have described [emphasis in original].3  

 
1 Financial System Inquiry (Final Report, December 2014) 250. 
2 Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry (Final 
Report, 1 February 2019) vol 1, 289. 
3 Ibid vol 1, 431 (emphasis in original).  
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ASIC was caught in a vice – hence the establishment of its ‘why not litigate’ strategy in 

the interregnum between the publication of the Royal Commission’s interim and final report. 

As the quotation above highlights, there could be little doubting the suspicion with which ASIC 

was held, given the agency conceives itself as a specialist enforcement agency.4 Hayne was 

also overstating ASIC’s actual mandate. Its job is to implement policy, not to set it. As explored 

in Chapter 5, the Royal Commission presupposed a unity of interest between independent 

regulators and the government of the day. This was, at best, optimistic. Governments inherit as 

well as engender change, both in legislation and in the regulators charged with its 

implementation.5 Hayne was sanguine, for example, about the Responsible Lending Obligation 

(RLO) litigation then before the courts.6 He worked on the presumption any defect would be 

fixed by Canberra introducing legislative reform.7 As the baleful history showed in relation to 

the Westpac RLO litigation, ASIC was instead accused of adventurism, with its responsibilities 

in the responsible lending space proposed to be withdrawn by an irate Treasurer.8 Politics are 

never far from the surface in regulatory matters. Events can change everything.9 It remains a 

truism in politics if not necessarily in the deliberations of a royal commission. The difficulties 

associated with a presumption of joint interest also came into focus when ASIC tried to 

ascertain societal obligation to the most vulnerable, and most marginalised: the traditional 

owners of the land on which the Australian legal system was built.  

 
4 See Joe Longo, ‘Corporate Regulation in Australia: The Legacy of Ian Ramsay’ (Speech, Melbourne University 
Law School, Melbourne, 30 March 2022) 2 (‘Enforcement is a fundamental part of ASIC’s work’). 
5 See Martin Krygier, ‘The Traditionality of Statutes’ (1988) 1 Ratio Juris 20, 27 (noting that statutes are ‘situated 
in and deeply affected by contexts which they presuppose, from which they cannot escape, and which make it 
possible for them to have such effects as they do’). 
6 ASIC, ‘Westpac Admits to Breaching Responsible Lending Obligations When Providing Home Loans and a $35 
million Civil Penalty’ (Media Release, 4 September 2018); Australian Securities and Investments Commission v 
Westpac Banking Corporation [2018] FCA 1733 [33] (rejecting the settlement); Australian Securities and 
Investments Commission v Westpac Banking Corporation [2019] FCA 1244 (dismissing the case); Australian 
Securities and Investments Commission v Westpac Banking Corporation [2020] FCAFC 111 (upholding the 
dismissal in a split decision).  
7 Royal Commission, Final Report (n 2) vol 1, 57. 
8 Josh Frydenberg, ‘The Role of Australia’s Financial System in Supporting the COVID-19 Recovery’ (Speech, 
Australian Financial Review Banking and Wealth Summit, Sydney, 18 November 2020). The speech highlighted 
the fact that regulators must abide by the will of parliament, effectively tore up ASIC’s mandate in enforcing 
responsible lending obligations and led to the tabling of the National Consumer Credit Protection (Strengthening 
Australia’s Economic Recovery) Bill. The legislation received its third reading in the House of Representatives 
in March 2021. It never progressed to the Senate. These matters are discussed in Chapter 5.  
9 The remit of a newly established regulatory oversight body, the Financial Regulator Assessment Authority, 
another Royal Commission proposal (Recommendation 6.14), is designed to evaluate according to Treasury 
needs; see Editorial, ‘Unedifying Affair All Around at ASIC’, Australian Financial Review (30 April 2021) 46 
(‘Rather than the independent regulatory body envisaged by Mr Hayne, this is more likely to be Mr Frydenberg’s 
way of ensuring that ASIC now operates as the Treasurer intends’). The dynamics of this process are examined 
in Chapter 7. 
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Unlike the RLO case, which ASIC did not appeal (notwithstanding a split decision at the Full 

Federal Court), Australian Securities and Investments Commission v Kobelt derived from a 

fundamental disagreement between the Full Court of the Federal Court of Australia and the 

judge at first instance on the parameters of statutory unconscionability.10 As set out in the ASIC 

Act, statutory unconscionability can track to the contours of Equity (s 12CA) but also offers 

the court the possibility of extending these boundaries because of a system of conduct in 

relation to financial products and services (s 12CB4(b)) through a non-exhaustive list of criteria 

that can be taken into account should the court give substance to the proposed statutory norm 

(s 12CC), matters to be discussed in detail below. There can be little doubting ASIC’s tenacity 

in this case, which is one reason for including its evaluation in the scoring of enforcement 

performance. In bringing a further appeal to the High Court, ASIC sought to overturn an entire 

economic ecosystem by focusing not on its potential advantages but on its egregious outcomes. 

ASIC had long drawn attention to book-up, a largely unregulated informal system of credit 

informed by potential or actual abuse.11 Respondents to a 2015 survey, for example, 

complained of ‘the failure of many providers to agree on terms and provide documentation’.12 

The voluntary nature of book-up and the lack of formal complaint suggest willing consent, 

even if not in the customers own interest and given without reference to, knowledge of, or, in 

cases, capacity to read ASIC regulatory guidance. The agency, cognisant of this reality, sought 

change through the enabling provisions of statute, which calls on the court to take into 

consideration patterns of conduct.  

The High Court’s response staved off resolution of the question of whether a systematic 

pattern of conduct could or should trigger the proposed statutory norm, using the criteria 

allowed for (s 12CC). In part this occurred through a majority avoidance of the question at 

hand, itself a consequence of how ASIC pleaded its case, a matter to which we return below. 

The High Court decided by the narrowest of margins that First Nations customers of Lindsay 

Kobelt, the proprietor of a general goods store in remote South Australia, were not under any 

 
10 Australian Securities and Investments Commission v Kobelt [2019] HCA 18; on appeal from Kobelt v Australian 
Securities and Investments Commission (2018) 352 ALR 689; on appeal from Australian Securities and 
Investments Commission v Kobelt [2016] FCA 1327. 
11 ASIC, Book Up: Some Common Problems (Report 12, March 2002); Dealing with Book Up: A Guide 
(December 2005). See also ASIC, ‘ASIC Launches Book Up Guide for Indigenous Communities’ (Media Release, 
15 December 2005) noting prevalence of ‘consumers being tied to one store and unable to shop elsewhere; poor 
record keeping regarding transactions; excessive debt levels for consumers; extra fees and charges; a lack of 
transparency; reduced financial literacy; and confusion and disagreement over family use of book up’. 
12 ASIC, Book Up in Indigenous Communities in Australia (Report 451, October 2015) 6.  
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special disadvantage, a formulation that since 1983 has underpinned equitable doctrine.13 This 

doctrine was not, however, the gravamen of ASIC’s case. Kobelt centred, for ASIC, on 

clarification of whether equitable doctrine could be expanded. It was to stir up a veritable hornet 

nest, with considerable impact not only on ASIC but on all economic regulators seeking to use 

expansionist provisions of legislative instruments to advance strategic objectives. This chapter 

examines the issues raised by Kobelt insofar as they impact on ASIC. It touches, necessarily 

on the attendant complex interrelationships between common law, equitable doctrine and 

statute. It is important, however, to foreground the narrow lens through which this investigation 

is framed. Equity’s function and capacity are by no means constrained by questions of 

conscience.  

The chapter – and indeed thesis - focuses on how regulatory agencies can or should use 

legislation to advance objectives, and the impact of statutory amplification of equitable 

principles on regulatory decision-making (a matter we return to in Chapter 8 in evaluation of 

the financial services law simplification agenda pursued by the ALRC). Our interest here is on 

the by no means accidental introduction of the language of Equity to describe a process that 

expands what constitutes fairness in commercial exchange; which gives regulators a role in 

determining and operationalising this; and which necessarily unsettles doctrine.14 Part II 

examines the differing conceptions of Equity as expressed in settled doctrine insofar as 

unconscionability is concerned and that aspired to in the expansionary form advanced in 

legislation. The aim is to highlight divergences and assess them. Part III examines how these 

difficulties were addressed (or not) in Kobelt, while the implications of that decision are teased 

out in Part IV with the suggestion by His Honour Chris Maxwell, President of the Victorian 

Court of Appeal, that the language (and constraints) of Equity have become an unnecessary 

restraint and could be profitably replaced by an expansive definition of fairness.15 Part V 

concludes. 

 
13 Commercial Bank of Australia Ltd v Amadio (1983) 151 CLR 447, 467 (Mason J) suggesting unconscionability 
was based on ‘special disability’, that was known or ought to have been known by the stronger party who took 
advantage of it. This was further strengthened to include the need for the offender to display a predatory state of 
mind; see Kakavas v Crown Melbourne Ltd [2013] HCA 25; see also Thorn v Kennedy [2017] HCA 49 [23]; 
Stubbings v Jams 2 Pty Ltd [2022] HCA 6 [46]. 
14 John Dyson Heydon, Mark Leeming and Peter Turner, Meagher, Gummow and Lehane’s Equity, Doctrines and 
Remedies (5th ed, LexisNexis, 2014) xxiii (noting ‘for reasons which may be worthy of closer analysis than has 
occurred to date, statute often invokes equitable notions’). 
15 Chris Maxwell, ‘Equity and Good Conscience: The Judge as Moral Arbiter and the Regulation of Modern 
Commerce’ (Speech delivered at the Victorian Law Foundation, Melbourne, 14 August 2019) 16 (‘Are the courts 
still being too restrictive? Or is the problem with the standard? Adoption of fairness as a test might not be 
conducive to greater certainty. But it would certainly promote better understanding by all concerned — and, it 
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II THE LANGUAGE OF CONSCIENCE 

The importation of equitable language into statute is, on one level, not surprising. Moral 

authority is as essential a current in politics as it is in Equity’s deliberation, albeit heavily 

influenced by rhetorical flourishes. Take, for example, the concept of unconscionability itself.16 

In Equity, unconscionability has a meaning at variance to common usage.17 Moreover, 

determining application occurs within carefully delineated parameters.18 What lies beyond 

conscience is less a defined concept than a conceptualised method, one that considers all 

relevant factors relating to a specific case, while retaining the coherence of the underpinning 

doctrine. The moral logic of inquiry in Equity is informed by principles that at once correspond 

to and transcend contingent framing. Equity interrogates the limits of law.19 More precisely, it 

seeks to determine when reliance on legal rights leads to unjust outcomes.20 It is informed by 

 
might be hoped, higher standards of conduct — if we had a prohibition on conduct which was “in all the 
circumstances, unfair” [rather than unconscionable]’). 
16 Ibid 2 (‘Unconscionability is an explicitly moral concept, grounded in the notion of “good conscience”. The 
embedding of a moral concept at the centre of the substantive law on business regulation and consumer protection 
necessarily requires judges to make moral judgments’). 
17 Australian Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd [2003] HCA 18 [7] 
(Gleeson CJ) (noting that ‘unconscionability is a legal term, not a colloquial expression. In everyday speech, 
“unconscionable” may be merely an emphatic method of expressing disapproval of someone’s behaviour, but its 
legal meaning is considerably more precise’). See, however, Rick Bigwood, ‘Curbing Unconscionability: Berbatis 
in the High Court of Australia’ (2004) 28(1) Melbourne University Law Review 203, 213 (arguing ‘as the 
divergence between the majority and minority in Berbatis indicates, there are often basic and typically 
unarticulated normative premises underlying the individual perceptions of unconscionability that render 
impossible the reconciliation of judgments dispensed in actual cases at that most basic (philosophical or 
justificatory) level. This might explain why courts, such as the High Court in this instance, are occasionally 
divided in cases that involve conscience-based reasoning’). The passage of time has not changed this dynamic; 
see Rick Bigwood, ‘Still Curbing Unconscionability: Kakavas in the High Court of Australia’ (2013) 37(2) 
Melbourne University Law Review 463, 478 (noting that while the High Court found ‘the ‘conscience’ that informs 
this area of the law is ‘a construct of values and standards’, no attempt was made to ‘expose, explain and justify 
those values and standards. An awful lot is assumed rather than explained in the court’s reasons’). 
18 Gerard Brennan, ‘Speech Delivered at Swearing in as Chief Justice of the High Court’, 25 April 1995, reprinted 
in ‘Current Topics’ (1995) 69 Australia Law Journal 679, 680–1 (‘Judicial method starts with an understanding 
of the existing rules; it seeks to perceive the principle that underlies them and, at a deeper level, the values that 
underlie the principle. At the appellate level, analogy and experience, as well as logic, have a part to play. 
Judgments must be principled, reasoned and objective … And, each step in the reasoning must be exposed for 
public examination and criticism’). 
19 For an expansive reading of equity’s function, see (Lord) Peter Millet, ‘Equity’s Place in the Law of Commerce’ 
(1998) 114 Law Quarterly Review 214, 218 (‘The common law insists on honesty, diligence, and the due 
performance of contractual obligations. But equity insists on nobler and subtler qualities: loyalty, fidelity, 
integrity, respect for confidentiality, and the disinterested discharge of obligations of trust and confidence. It 
exacts higher standards than those of the marketplace, where the end justifies the means and the old virtues of 
loyalty, fidelity and responsibility are admired less than the idols of success, self-interest, wealth, winning and not 
getting caught’). 
20 Sinead Agnew, ‘The Meaning and Significance of Conscience in Private Law’ (2018) 77(3) Cambridge Law 
Journal 479, 480 (‘The language of conscience has a valuable role to play in encouraging moral agency and 
contributing to the authority of private law’). See also Melvin Eisenberg, The Nature of Common Law (Harvard 
University Press, 1988) 15 (suggesting that unconscionability derives from a conscious effort to keep contract law 
congruent with morality’). 
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consideration of what constitutes acceptable moral standards of behaviour mediated through 

the inter-relationship between rules, principles and social norms.21 In Australia, the 

contemporary boundaries of judicial reasoning in relation to unconscionability were set in 

1983. In a landmark High Court ruling, unconscionable conduct was referred to as  

an underlying general principle which may be invoked whenever one party by reason of 

some condition or circumstance is placed at a special disadvantage vis-à-vis another and 

unfair or unconscientious advantage is then taken of the opportunity thereby created.22  

This formulation has been nuanced in an attempt to maintain coherence between judicially 

determined equitable boundaries and attempts by successive parliaments to expand the range 

of determinative considerations.23 Notwithstanding legislative change, specifying further 

circumstances that should be taken into account such as systemic patterns of behaviour,24 the 

appellate courts in Australia remain accused of undue resistance.25 This criticism has focused 

on a perceived preference for privileging certainty in business relationships. Australian jurists 

have performed a remarkable job in elucidating the method (and limits) of Equity in extra-

 
21 Irit Samet, Conscience Goes to Market (Oxford University Press, 2018) 63 (‘When it employs a term like 
“conscience” which is universally associated with morally oriented deliberation as a foundation for legal liability, 
Equity builds on the expressive power of law to send a strong message: “the law expects you to rise above narrow 
considerations of self-interest when dealing with other market participants”’). See also Lon Fuller, The Morality 
of Law (Yale University Press, 1969) 5 (distinguishing between narrow duty encompassed in a rules-based order 
and aspiration to go beyond narrow self-interest). 
22 Commercial Bank of Australia v Amadio (1983) 151 CLR 447, 462 (Mason J). The formulation builds on 
Blomley v Ryan (1956) 99 CLR 362, 405 (‘The circumstances adversely affecting a party, which may induce a 
court of equity either to refuse its aid or to set a transaction aside, are of great variety and can hardly be 
satisfactorily classified. Among them are poverty or need of any kind, sickness, age, sex, infirmity of body or 
mind, drunkenness, illiteracy or lack of education, lack of assistance or explanation where assistance or 
explanation is necessary. The common characteristic seems to be that they have the effect of placing one party at 
a serious disadvantage vis-à-vis the other’). Other considerations can include infatuation (Louth v Diprose [1992] 
HCA 621) and misleading conduct (Krakowski v Eurolynx Properties Ltd [1995] HCA 68), but not situations in 
which the plaintiff voluntarily assumes non-proscribed risk and there is no evidence of actual knowledge of 
weakness or predation (Kakavas v Crown Melbourne Ltd [2013] HCA 25).  
23 For progressive strengthening of legislative wording in Australian Consumer Law, see Department of Treasury, 
Strengthening Statutory Unconscionable Conduct and the Franchising Code of Conduct (Final Report, February 
2010) [2.4]–[2.5]. The report was authored by Bryan Horrigan (now Dean of Monash Law School), David 
Lieberman and Ray Steinwall in advance of the passage of the Australian Consumer Law. It called for 
interpretative principles that should recognise that the intention is to ‘go beyond equitable and common law 
doctrines of unconscionability, and are not confined by them’. The report suggested further that ‘the provisions 
may apply to systems of conduct or patterns of behaviour; and the identification of special disadvantage is not 
necessary to attract the application of the provisions’. For discussion highlighting why the strengthening was 
required, see Liam Brown, ‘The Impact of Section 51AC of the Trade Practices Act 1974 (Cth) on Commercial 
Certainty’ (2004) 28(3) Melbourne University Law Review 589. For signs that the High Court is giving substance 
to the statutory norm of conduct that constitutes systemic, see Stubbings v Jam 2 Pty Ltd [2022] HCA 6 [54]–
[95], [79]. 
24 Australian Securities and Investments Commission Act 2001 (Cth) s12CC(1). 
25 Michael Kirby, ‘Equity’s Australian Isolationism’ (2008) 8(2) Queensland University of Technology Law and 
Justice Journal 444, 453.  
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curial speeches.26 Some have advocated more expansive application of Equity’s remit.27 Others 

offer caution.28 A third approach is to emphasise pragmatism.29 The position on whether 

resolution of these disputes can be reduced to static application of equitable doctrine, or should 

be trumped by statutory clarification, reflects changed political determination of what 

constitutes the acceptable or desirable. It very much remains a live issue. It is a fascinating 

debate, which in its full contours extends beyond this thesis. What can be taken from the debate, 

however, albeit to be expressed here necessarily in summary form, is consideration of what 

happens when the very precise language (and method) of Equity is introduced into statutes, 

which are themselves explicitly designed to provide a non-directive framework for 

institutionalising change. Determining the space and place of statute provides threat and 

opportunity in equal measure.30  

While statutes can, and often do, add to complexity, they can also signal or act as a spur 

for social change; one that the judiciary may have trouble accommodating. The problem is 

intensified when the court is given authority by parliament to give substance to the broadening 

of a statutory norm. On what basis can or should this be done, and at what price? Any expansion 

of a statutory norm has enormous implications for the governance and oversight of financial 

products and services. At issue is not the equitable doctrine itself, which is itself arguably less 

 
26 James Allsop, ‘Statutes and Equity’ (Speech, Kenneth Sutton Lecture, Sydney, 12 November 2019) 2 (‘In legal 
reasoning, especially concerning concepts of subtlety that lack rigid definition, there can be utility, but danger 
lies, in giving physical form and structure in the imagination to conceptions, principles and relationships. 
Imagination, and the imagined form of thoughts, can be seen as a foundation of transmissible human ideas and 
conceptions through the collective imagination; but imagined structure can become a false default for the 
conception, the principle, and the relationship and their application to the context of the concrete legal problems 
that may involve the harmonious interplay of equity and statute’). 
27 Kirby (n 25) 453.  
28 Patrick Keane ‘The Conscience of Equity’ (2010) 10(1) Queensland University of Technology Law and Justice 
Journal 106, 131 (‘The proper development of the law does not mean an inevitable broadening and intensification 
of judicial intervention in the commercial life of the community … Equity never set out to bring to heel what John 
Maynard Keynes described as “the uncontrollable and disobedient psychology of the business world”. Today’s 
law students may well take a different view. They may, as judges or legislators, ultimately usher in the millennium 
which Kirby J envisages; and that may or may not be a good thing. But no-one should labour under the 
misapprehension that it will have much to do with the fundamental values and principles of equity’).  
29 Allsop, Equity and Statutes (n 26) 3 (‘Equity’s conceptualisation is informed by its pragmatism, and the 
experiential sources of human activity, human relationships and human weaknesses and vulnerabilities in the 
formation of its doctrines’). Moreover, Allsop CJ explicitly cites eminent United States jurist and Associate Justice 
of the Supreme Court Benjamin Cardoza, that ‘a fruitful parent of injustice is the tyranny of concepts’. 
30 Heydon, Leeming and Turner (n 14) xxiii (‘[H]armonization and the quest for coherence are vital, because the 
legal tradition in common law jurisdictions is incremental, and important aspects of the authority of curial 
decisions turn on clarity and historical continuity … Statutes present a particular challenge to coherence. Unlike 
most judicial decisions, statutes introduce change and legal uncertainty swiftly and on occasion with little regard 
to the nuances of law. Yet statutes almost always draw upon existing elements of the legal system. Equity is well 
placed to accommodate statutory change’). 
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stable than first appears.31 Rather, it is the impact of embedding a statutory alternative and how 

to ensure appropriate discretion is provided to delegated authority, while ensuring appropriate 

safeguards against arbitrary usage by the regulator. The potential for, and challenge of, change 

has been set out with admirable clarity by His Honour James Allsop CJ:  

The role of the profession and the courts is to organize and develop these public norms 

[enshrined in legislation] into a coherent stable body of expression, applying the values 

contained within the statute to bring about the familiarity of outcome by reference to varied 

circumstances brought to the courts. This will provide the certainty of a space. That there 

is a degree of contestability about a particular conclusion is only to say that the judgment 

does not fall on logical deduction but must include a decision as to what justice requires in 

the instant case. 32  

It is far from clear that there has been agreement by the profession (let alone the courts) that 

this is its function. Nor is there evidence of the need to emphasise the moral dimension in the 

provision of legal advice, an argument made with some force by His Honour Chris Maxwell, 

Chief Justice of the Supreme Court of Victoria: 

It may be that the training of lawyers in, or aiming for, commercial law practice should 

give much greater emphasis to these notions of good conscience. We would not be 

expecting lawyers to stand in moral judgment of their clients but rather to make sure that 

their clients have a good appreciation of the moral dimensions of the legal prohibition of 

conduct which is against conscience. Given the centrality of this moral concept in the 

framework of business regulation, commercial lawyers should be making sure that the 

moral dimension is quite explicit in the advice they give.33  

 
31 See Bigwood, Still Curbing (n 17) 482 (noting ‘restraint in decision-making in this area is secured not by judges 
enlisting more graphic adjectives, labels or warnings in connection with their formal exegeses of the jurisdiction, 
but rather in how they settle and apply the doctrinal criteria that are intended to facilitate the resolution of actual 
unconscionable claims’). See also Joachim Dietrich, ‘Giving Content to General Concepts’ (2005) 29(1) 
Melbourne University Law Review 218 (noting that concepts such as unconscionability do not roam at large but 
[are] ascertained only after a filtering process has excluded most fact-based considerations out). Dietrich makes 
the further point that ‘the more restrictive the courts are in their application of equitable and common law general 
concepts, the more redundant they become. This point is often overlooked by critics’); see also Kirby (n 25) 458 
(‘To a large extent, in Australia equity’s principles increasingly appear historical: frozen in time as if committed 
to a time capsule, opened rarely and just as quickly slammed shut’). 
32 James Allsop, ‘The Judicialisation of Values’ (Speech, Law Council of Australia and Federal Court of Australia 
FCA Joint Competition Law Conference Dinner, Sydney, 30 August 2018) [27].  
33 Maxwell (n 15) 16.  
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This raises once again the similarly unsettled question of whether interpretation of statute 

should be the preserve of the courts, regulatory agencies, or both, and what happens in event 

of conflict.34  

This chapter does not take a position on this fundamental dispute. It sets out what is at 

stake in line with the extended case study approach (as outlined in Chapter 2). Suffice it to note 

that, while the chair of the ALRC has opined on the need to restore Equity’s place in the 

hierarchy of laws,35 other prominent jurists have called for a much more expansive vision of 

Equity’s possibilities36 or have openly questioned whether the courts can or should interfere in 

the normal course of business regulation given complexity of contemporary markets, and the 

need for speed in resolution.37 It is one thing to expand the parameters of statutory 

unconscionability. It is quite another to secure agreement on its parameters and then to regulate 

its application. Matters become more complicated when one delves into how regulatory 

agencies operationalise changed legislative provisions to test the boundaries of law and, or, to 

advance broader strategic objectives.38 Here statutorily enabled mission creep or unspoken 

priorities may inevitably cut against tradition, with uncertain consequences for both. As Bant 

has identified:  

The underlying reasons for [a regulator] interpreting a particular provision in a certain way 

may not be revealed and may be informed by contextual considerations (such as 

practicality of enforcement), cultural motivations and the regulator’s own agenda that 

 
34 Ian Ramsay, ‘Corporate Law in the Age of Statutes’ (1992) 14(4) Sydney Law Review 474, 486 (setting out 
contrasting benefits and weaknesses of each).  
35 Sarah Derrington, ‘O Equity, Equity, Wherefore Art Thou Equity’ (Speech, Banco Court, Brisbane, 18 
November 2021) 1. What makes the intervention of Derrington J so pointed is the ALRC is currently reviewing 
how to simplify the complexity of financial services legal architecture. For full discussion, see Chapter 8. 
36 Kirby (n 25) 465 (‘Equity, like the common law, is judge-made law. Inevitably, it advances with judicial 
understandings of society, society’s needs and developments and the circumstances presented by the particular 
case. Within these constraints, equitable remedies may, in my view, be developed by courts to meet modern 
needs’). 
37 Anthony Mason, ‘Australian Law for Australia’ (Speech, 27th Australian Legal Convention, September 1991), 
cited in Ramsay (n 34) 487 (‘Courts have been ill-equipped or reluctant to grapple with policy issues which often 
must be examined before one can decide that an existing rule is no longer serving a useful purpose and that it 
should be replaced by another and better rule. The inductive and analogical reasoning by which the courts have 
traditionally proceeded is not appropriate to the resolution of such questions. In a society in which community 
values change with great rapidity, the inability or the reluctance of the courts to bring about change in the 
substantive principles of judge-made law has been a catalyst to legislative action in some fields’).  
38 Elise Bant, ‘Statute and Common Law: Interaction and Influence in Light of the Principle of Coherence’ (2015) 
38(1) University of New South Wales Law Journal 367, 368 (‘The principle of coherence requires us to take much 
more seriously than we have done to date the interplay between statute and common law as part of our everyday 
mode of legal reasoning when addressing private law disputes. Indeed, it arguably requires that statutes and 
general law must, so far as is possible, be interpreted and applied in such a way as to form part of a coherent 
private law as a whole’).  
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would not find a place, or would need to be overtly addressed, (and would be subject to 

curial review) in judicial reasoning.39  

Welcome, therefore, to a world of competing ideational interests, competing definitions of 

moral stricture, and political (and regulatory) machination, along with disputation as to whether 

rules, principles or norms should be privileged, and on what basis. We find, for example, 

agreement in the extra-judicial writings of leading Australian jurists the importance of values. 

Contestation persists regarding which values to privilege, from which time period and what 

underpinning logic.  

There are signs that the judiciary is inching towards hearing, if not resolving, these issues. 

Kobelt raised the ongoing question as to what the statutory norm for system or pattern of 

conduct meant. While Kobelt was not decided on this,40 the Full Court of the Federal Court has 

subsequently clarified that the statutory framework underpinning it is not constrained by 

equitable doctrine. The ACCC appealed, successfully, an initial ruling that had found 

sophisticated investors were not placed under special disadvantage, notwithstanding an 

accepted systematic pattern of conduct by a developer to force changes in housing strata levies, 

a consideration specifically allowed for under statutory unconscionability in the consumer 

law.41 The decision was immediately seized upon by the ACCC as a vindication of its 

position.42 Similarly, the Federal Court has upheld two further cases in which ASIC relied upon 

s.12CB.43 This has profound implications for the future regulation of commercial morality. 

What remains unresolved is how the courts actions impact on ongoing regulatory capacity, and 

 
39 Ibid 371–2. Bant goes on to make the salient point (at 388) that ‘evolving norms of commercial conduct set by 
dominant statutes such as the ACL [Australian Consumer Law] prompt the question: to what extent can and should 
such normative standards affect the application and evolution of substantive common law doctrines? This is a 
very large question.’ Contrast with Brennan (n18) 681. 
40 Mark Leeming, ‘From the Bench – Case Law Update: Australian Appellate Decisions’ (Paper delivered at the 
36th Annual Conference of the Banking and Financial Services Law Association, Gold Coast, 30 August 2019) 11 
(‘It is, to say the least, reasonably arguable that the separate, not to mention elaborately drafted, provisions 
proscribing what is commonly referred to as ‘statutory unconscionability’ are broader than the norm developed in 
equity. However, that is left undetermined by Kobelt’).  
41 Australian Competition and Consumer Commission v Quantum Housing Group Pty Ltd [2021] FCAFC 40; 
appeal from Australian Competition and Consumer Commission v Quantum Housing Group Pty Ltd (No 2) [2020] 
FCA 802. See also Stubbings v Jams 2 Pty Ltd [2022] HCA 6 [46]. 
42 ACCC, ‘Full Federal Court Ruling Provides Vital Clarification of the Law on Unconscionable Conduct’ (Media 
Release, 22 March 2021). The media release quotes Rodd Simms, the ACCC chair, as saying: ‘The Full Court has 
made clear that for conduct to be held to be “unconscionable” under the Australian Consumer Law and other 
similar laws, it is not necessary to establish that the business engaging in the conduct has exploited some 
disadvantage or vulnerability on the part of the consumers or small businesses affected, although this may often 
be the case.’ 
43 Australian Securities and Investments Commission v One Tech Media Ltd [2020] FCA 46; Australian Securities 
and Investments Commission v Australia and New Zealand Banking Group Limited (No 3) [2020] FCA 1421. 
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how individual determinations impact on the development of regulatory strategy. Let us turn 

first to Kobelt to probe the differences.  

III THE LIMITS OF EQUITY: ASIC V KOBELT 

In ASIC v Kobelt, the market conduct regulator sought and failed to establish a pattern of 

conduct in relation to the provision of credit that would render unconscionable an entire 

ecosystem that impacted, most directly, on vulnerable First Nations communities. A holdover 

from expansion into rural Australia, book-up was ostensibly designed to protect Aboriginal 

interests.44 The move to mandatory payment of wages to Aborigines was enshrined in twentieth 

century legislation. Credit in local stores was often used as a substitute, in part to tie workers 

to rural farming stations. From its inception, the practice has been problematic. Whether store 

credit was driven by paternalism or exploitation was, and remains, contentious.45 As one of 

ASIC’s leading indigenous affairs experts framed it, book-up, and schemes like it, ‘provided 

legitimation of government control over almost every element of the lives of Indigenous 

people’.46 For unlicensed credit providers like Kobelt, unauthorised physical possession of a 

customer’s associated debit card and Personal Identification Number (PIN) provided loan 

security. It breached the contract between the financial institution and the client, which requires 

that the card be held in safekeeping. It also opened up the possibility that the provider could 

withdraw the entirety of the account balance, not simply the amount owed.47 Whether this 

exhibited predatory behaviour, who benefited, for what purpose, and how to address the 

question of vulnerability were pivotal to this litigation.  

Kobelt was the proprietor of Nobby’s General Goods Store in Mintabie, South Australia. 

Kobelt also provided unlicensed credit facilities for the purchase of unwarranted used cars. His 

client base was drawn from (what the court determined to be largely illiterate and innumerate) 

members of the Anangu people living on Anangu Pitjantjatjara Yankunytjatjara (APY) 

 
44 ASIC, Book Up (n 12) 10, 38–9.  
45 Stolen Wages Taskforce, Reconciling the Past: Government Control of Aboriginal Monies in Western Australia 
1905–1972 (Government of Western Australia, 2008) 100; Senate Standing Committee on Legal and 
Constitutional Affairs, Unfinished Business: Indigenous Stolen Wages (Commonwealth of Australia, 2006).  
46 Nathan Boyle, ‘Book-Up: Current Regulation and Options for Reform’ (2019) 8(22) Indigenous Law Bulletin 
3. ASIC’s own evidence on book-up has undergone a transformation. A 2002 report highlighted that the system 
was ‘a convenient way of managing money over a fortnightly or weekly payment cycle for consumers who lack 
financial management skills or are affected by cultural pressure to immediately share resources when they are 
available’; cited in ASIC v Kobelt [2019] HCA 18 [129] (Gageler J). Gageler J failed to mention subsequent 
regulatory disquiet; see ASIC, Payday Lenders and the New Small Amount Lending (Report 426, Sydney, March 
2015) 4; ASIC, Book Up (n 12) 
47 Australian Securities and Investments Commission v Kobelt [2016] FCA 1327 [33]–[34]. 
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Lands.48 It was not in contention that Kobelt had illegally provided credit in relation to car 

financing. The question before the High Court was whether this trading contravened the 

proscription of unconscionable conduct fixed by s 12 CB(4) of the Australian Securities and 

Investments Commission Act 2001, which explicitly directs the courts that  
(a) this section is not limited by the unwritten law of the States and Territories relating to 

unconscionable conduct; and  

(b) this section is capable of applying to a system of conduct or pattern of behaviour, 

whether or not a particular individual is identified as having been disadvantaged by the 

conduct or behaviour; and  

(c) in considering whether conduct to which a contract relates is unconscionable, a court's 

consideration of the contract may include consideration of:  

(i) the terms of the contract; and 

(ii) the manner in which and the extent to which the contract is carried out; and is not 

limited to consideration of the circumstances relating to formation of the contract.  

The legislation goes on to list a non-exhaustive number of criteria that the court may have 

regard to. These particular factors include:  
(a) the relative strengths of the bargaining positions of the supplier and the service 

recipient; and  

(b) whether, as a result of conduct engaged in by the supplier, the service recipient was 

required to comply with conditions that were not reasonably necessary for the 

protection of the legitimate interests of the supplier; and  

(c) whether the service recipient was able to understand any documents relating to 

the supply or possible supply of the financial services; and  

(d) whether any undue influence or pressure was exerted on, or any unfair tactics were 

used against, the service recipient or a person acting on behalf of the service recipient 

by the supplier or a person acting on behalf of the supplier in relation to the supply or 

possible supply of the financial services; and  

(e) the amount for which, and the circumstances under which, the service recipient could 

have acquired identical or equivalent financial services from a person other than the 

supplier; and  

(f) the extent to which the supplier's conduct towards the service recipient was consistent 

with the supplier's conduct in similar transactions between the supplier and other like 

service recipients. 

 
48 Ibid.  
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The list goes on to suggest that the Court should have regard to the nature of the contract, 

specifically, when  

(j) there is a contract between the supplier and the service recipient for the supply of 

the financial services:  

(i) the extent to which the supplier was willing to negotiate the terms and conditions of 

the contract with the service recipient; and 

(ii) the terms and conditions of the contract; and 

(iii) the conduct of the supplier and the service recipient in complying with the terms 

and conditions of the contract; and  

(iv) any conduct that the supplier or the service recipient engaged in, in connection with 

their commercial relationship, after they entered into the contract.  

(k) without limiting paragraph (j), whether the supplier has a contractual right to vary 

unilaterally a term or condition of a contract between the supplier and the service 

recipient for the supply of the financial services; and  

(l) the extent to which the supplier and the service recipient acted in good faith.49  

The facts, which were not in contention, bear setting out in relation to this list. What they show 

is that the High Court decisions are based on divergent readings of what case was actually 

pleaded. For the plurality, three interlinked problems had to be untangled. Firstly, it examined 

ASIC’s claim that the plaintiffs were vulnerable in the light of special disadvantage, which 

remains foundational to Equity’s deliberation. Secondly, if ASIC wanted to base its appeal to 

the High Court on a system of conduct or pattern of behaviour (s 12CB) using the expansive 

criteria allowed for under s 12CC, it should have done so. And, thirdly, even if it did so, there 

is a lack of clarity as to what the legislature intends the court to do about it. In contrast, the 

minority held legislative intent is clear and must be upheld. There are, therefore, very different 

conceptions at play of the parameters of voluntariness offered by equitable doctrine in 

contradistinction to direction by statute for the courts to adopt more expansive criteria 

(irrespective of the danger this poses to the coherence of the former). This gap is illuminated 

in the uncontested facts of the case.  

Mintabie lies at the heart of the opal mining industry in Australia. The decline of this 

lucrative trade saw the emergence of an economy that traded in vulnerability, desperation, and 

poverty. Isolation, a declining population and lack of alternative providers meant that without 

the unlicensed services of Nobby’s General Goods Store, credit and access to it was limited. 

 
49 Australian Securities and Investments Commission Act 2001 (Cth) s 12CC.  
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At initial hearing in 2016, the judge held that book-up as a system used by Kobelt was 

unconscionable. A pecuniary fine of $100,000 was imposed.50 The Full Court upheld an appeal, 

noting that while poverty and literacy contributed to the decisions to enter these 

arrangements,51 the contracts were not, in themselves, unconscionable.52 Moreover, in a 

concurring opinion, Wigney J ‘held that the primary judge had given insufficient consideration 

to anthropological evidence of the cultural practices of the Anangu, which differentiate them 

from mainstream Australian society, and which serve to explain why Anangu customers chose 

to engage in book-up arrangements with Mr Kobelt’.53  

In Lindsay Kobelt’s case, which is far from unique, all or almost all funds were 

transferred early on day of electronic lodgement, when the shop itself was closed. Loan 

repayments consumed 50% of the withdrawal through EFTPOS machines, with the remainder 

held in subsequent credit under Kobelt’s sole control.54 Record-keeping was rudimentary, at 

best. Any benevolence was incidental.55 At initial hearing there was no doubting the financial 

profitability of the business. It recorded an operating profit of $234,782 in 2010 and $334,995 

the following year.56 For ASIC, the litigation’s value on appeal to the High Court lay in 

ascertaining judicial tolerance for an entire system it deemed abusive. The handover of debit 

cards and associated PINs demonstrated not only illiteracy but also imprudence.57 Critically, 

ASIC did not base its case on settled equitable doctrine, which was a course of action open to 

it.58 Instead, the regulator advanced on its own determination of the flexibility associated with 

statutory unconscionability.59 It did so without proffering why, a course open to it under the 

ASIC Act 2001 (s 12CB) using the criteria laid out in a subsequent sub-section (s 12CC), 

beyond highlighting the special disadvantage of the customers, a formulation that speaks 

directly to equity, as enshrined in the legislation itself (s 12CA). Speaking for the majority in 

the High Court, Kiefel CJ and Bell J found in this a critical weakness.  

ASIC’s case, below and in this Court is that unconscionable conduct involves the evidence 

of special [dis]advantage and that Mr Kobelt’s conduct in supplying credit under his book-

up system took unconscientious advantage of the vulnerability of the Anangu customers. 

 
50 Australian Securities and Investments Commission v Kobelt [2016] FCA 1327 [620]–[627].  
51 Kobelt v Australian Securities and Investments Commission (2018) 352 ALR 689, 730 [228]–[232].  
52 Ibid 736 [269].  
53 Ibid 741 [296].  
54 Australian Securities and Investments Commission v Kobelt [2016] FCA 1327 [46]. 
55 Ibid [598].  
56 Ibid [109]. 
57 ASIC v Kobelt [2016] FCA 1327 [422].  
58 Australian Securities and Investments Commission Act 2001 (Cth), s 12CA. 
59 Ibid s 12CB (with associated criteria advanced in s 12CC (2). 
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In the circumstances, the appeal does not provide the occasion to consider any suggestion 

that statutory unconscionability no longer requires consideration of (i) special 

disadvantage, or (ii) any taking advantage of that special disadvantage. Moreover, ASIC 

made no submission that the courts have adopted an unduly restrictive interpretation of the 

term ‘unconscionable’ contrary to the evident intention of the legislature … Among other 

values, that of certainty in the conduct of commercial transactions is reflected in the 

legislative choice to fix the standard of conscience in S12CB(i). Any consideration of 

lowering the bar from that standard should only be undertaken in a case in which the 

proposition is squarely raised and argued.60 

The difficulty for ASIC was compounded by Gageler J on two grounds. Firstly, he noted the 

lack of guidance from the legislature. On the question of whether it should ‘develop the 

equitable conception of unconscionable conduct’ or ‘prescribe a normative standard of 

conduct’,61 the drafting process and case law provide ‘no real indication of a legislative 

intention to adopt one view in preference to another’.62 As Gageler J ruefully noted  

hard cases test and sometimes strain legal principle. They do not always lend themselves 

to elucidation of legal principle in a way that can be predicted to provide precedential 

guidance of the systemic usefulness generally to be expected from a decision of an ultimate 

court of appeal. Special leave to appeal having been granted, it is unsatisfactory but 

unsurprising to me that the Court should find itself closely divided on the resolution of the 

appeal.63  

Secondly, retreating from his own earlier reliance on moral obloquy as a means to square the 

circle, Gageler J, retains its essence by referring to ‘conduct that is so far outside societal norms 

of acceptable commercial behaviour as to warrant condemnation as conduct that is offensive 

to conscience’.64 The unanswered question is by which norms and on what basis? In exercising 

their determination, according to Gageler J,  

those of the Anangu people who chose to maintain their relationship with Mr Kobelt and 

to continue to participate in the book-up system evidently considered that continued 

participation in the book-up system suited the interests of them and their families having 

regard to their own preferences and distinct cultural practices.65  

 
60 Australian Securities and Investments Commission v Kobelt [2019] HCA 18 [48]–[49] (Kiefel CJ, Bell J).  
61 Ibid [84]. 
62 Ibid. 
63 ASIC v Kobelt [2019] HCA 18 [95]. 
64 Ibid [92]. 
65 Ibid [110]. 
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This is congruent with the opinion advanced by Keane J, who argued that 

taking the appellant’s case at its highest, it might be said that the respondent’s customers 

were rendered more vulnerable to exploitation by the book-up system than might otherwise 

have been the case. To say that, however, is distinctly not to say that the respondent 

actually took advantage of that increased vulnerability, or even acted with predatory intent 

with a view of doing so.66  

Indeed,  

for all the lack of financial sophistication of the respondent’s customers, there is no reason 

to think that they lacked awareness of the power, which, if exercised, could inflict serious 

damage on the respondent’s business. In terms of the probabilities of human behaviour, it 

is difficult to accept that the respondent would intentionally court the risk of such 

punishment. The absence of any finding that he did is hardly surprising.67  

Three justices of the High Court were to profoundly disagree on grounds of the vulnerability 

of clients, the capacity of the shop owner to take advantage of this power asymmetry, and the 

effect of these arrangements, all of which are criteria suggested in s 12CC. The rationale comes 

through most clearly in a joint ruling from Nettle and Gordon JJ. Theirs is an expansive reading 

of unconscionability. It ‘looks to the conduct of the stronger party in attempting to enforce, or 

retain the benefit of, a dealing with a person under a special disability in circumstances where 

it is not consistent with equity or good conscience that he should do so’.68 This disability 

includes but is not limited to ‘poverty, or need of any kind, sickness, sex, infirmity of body or 

mind, drunkenness, illiteracy or lack of education, lack of assistance, or explanation where 

assistance or explanation is necessary’.69 In these circumstances, voluntariness is in itself not 

determinative of acquiescence.  

An innocent party may be capable of making an independent or rational judgement about 

an advantage in an otherwise bad bargain. However, an advantage, and the capacity of the 

innocent party to identify that advantage and make a rational choice, cannot operate to 

transform what is, in all circumstances, an exploitative arrangement. Nor can the existence 

of that advantage absolve from liability the stronger party who unconscionably takes 

advantage of the weaker party.70  

 
66 Ibid [116].  
67 Ibid [129].  
68 Commercial Bank of Australia Ltd v Amadio (2013) 250 CLR 392, 425. 
69 Blomley v Ryan (1956) 99 CLR 362, 405. 
70 ASIC v Kobelt [2019] HCA 18 [157]. 
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In consequence, the issue at stake is not paternalism, nor its relative justification: ‘The 

contention that Mr Kobelt’s book-up system is “better than nothing” is not good enough. Mr 

Kobelt’s system could, and should, have been better. There were alternative ways to access 

those benefits without exploitation.’71 It was a view Edelman J concurred with, and did so in 

the strongest possible terms:  

A shopkeeper develops a ‘system’ of credit. He applies it only to impoverished and often 

illiterate and innumerate Aboriginal customers. He gives those customers Hobson’s 

Choice – no matter how badly they need credit, they can either ‘choose’ that system or 

‘choose’ no credit at all.72  

For Edelman J, breach of unconscionable conduct in statutory terms could be adduced from 

the admission that ‘Mr Kobelt knew that his customers were vulnerable; he knew than more 

than half of his customers could not read, and he knew that many had no assets, limited income 

and a low level of financial literacy’.73 Moreover, ‘the manner in which the system was 

implemented, which was pleaded as part of the system itself, was appalling’.74 Appalling but 

at the same time, according to the plurality, perfectly legal. This was perhaps so from a narrow 

reading of equitable doctrine, but for Edelman J was not consistent with the legislative history 

of the ASIC Act 2001.  

This legislative history clearly demonstrates that although Parliament's proscriptions 

against unconscionable conduct initially built upon the equitable foundations of that 

concept, over the last two decades Parliament has repeatedly amended the statutory 

proscription against unconscionable conduct in continued efforts to require courts to take 

a less restrictive approach shorn from either of the equitable preconditions imposed in the 

twentieth century, by which equity had raised the required bar of moral disapprobation. In 

particular, statutory unconscionability permits consideration of, but no longer requires, (i) 

special disadvantage, or (ii) any taking advantage of that special disadvantage. Like other 

open-textured criteria, such as ‘unfair’ or ‘unjust’, there is no clear baseline moral standard 

for what constitutes ‘unconscionable’ conduct within s 12CB of the ASIC Act. 

Nevertheless, the history of development of that statutory proscription demonstrates a clear 

legislative intention that the bar over which conduct will be unconscionable must be lower 

than that developed in equity even if the bar might not have been lowered to the 

 
71 Ibid [160]–[161].  
72 Ibid [266].  
73 Ibid [273]. 
74 Ibid [278].  
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‘unreasonableness’ and ‘unfairness’ assessments in the various categories in nineteenth 

century equity.75 

There can be little mistaking the import of this reasoning. In a significant presentation post-

Kobelt, Leeming J reasoned, extrajudicially, that it would only be a matter of time before the 

distinctions would have to be resolved.76 It did not take long to occur. As the Full Court of the 

Federal Court has made clear, a finding of statutory unconscionability will depend on the 

particular facts, and how the case is pleaded but read (it is suggested) through an expansive 

purposive rather than narrow textual lens. While equitable doctrine may remain constrained, a 

notion itself contested, there is no reason for the judiciary to impose such restrictions when it 

comes to statutory obligation.  

‘Unconscionable’ is the language of business morality and unconscionable conduct is 

referrable to considerations expressed and recognised by the statute. The word is not 

limited to one kind of conduct that is against or offends conscience. Surely to predate on 

vulnerable consumers or small business people is unconscionable. But why is it not also 

unconscionable to act in a way that is systematically dishonest, entirely in bad faith in 

undermining a bargain, involving misrepresentation, commercial bullying or pressure and 

sharp practice, using a superior bargaining position, behaving contrary to an industry code, 

using significant market power in a way to extract an undisclosed benefit that will harm 

others who are commercially related to the counterparty? The proposition that such 

conduct (not all of which might be seen to be present here) is not unconscionable by an 

Australian statutory business standard of conscience because the counterparty to the 

business transaction suffered from no relevant pre-existing disadvantage, disability or 

vulnerability (other than, perhaps, having a decent degree of trust and faith in its business 

counterparty’s honesty and good faith) is difficult to accept, unless one posits a narrow 

defined meaning of ‘unconscionable’ that remains hinged in some way to the structural 

form of the equitable doctrine as expressed in cases such as Kakavas 250 CLR at 439–440 

 
75 ASIC v Kobelt [2019] HCA 18 [279]–[295], [295] (Edelman J). See, more broadly, Mark Leeming, ‘Statute 
Law in the Law of Obligations’ in Andrew Robertson and James Goudkamp (eds), Form and Substance in the 
Law of Obligations (Hart Publishing, 2019) 353, 371 (‘[W]hat does emerge from the legislative history over a 
quarter of a century is a steady expansion of the statutory norm, which may be contrasted with the equitable 
principle. That seems to be clear from (a) the increasing list of factors consideration of which is expressly 
sanctioned, (b) the extension to ‘business’ or ‘commercial’ transactions, (c) the ever-increasing monetary limits 
upon the conduct to which the provision applied and (d) the fact that the statutory concept has (since 1992) sat 
alongside a federal law which picked up the ‘unwritten law’ and (since 2011) has been expressly not limited by 
the unwritten law. In short, there would seem to be an overwhelming case based on legislative history for an 
expansionist reading of the provisions’ [emphasis added]). 
76 See Leeming, ‘From the Bench (n 44). Of particular import here is that Leeming is co-author of the definitive 
textbook in Australia on Equity; see Heydon, Leeming and Turner (n 14). 
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[161]. The history, text and structure of the Act is contrary to such a conclusion. It is not 

to be derived from the meaning of the word ‘unconscionable’.77  

Arguably, it is precisely because of that failure we are in the position we are today.  

IV REDEFINING CONSCIENCE AS FAIRNESS? 

We appear to have reached an impasse. On the one hand is the understandable desire for 

proponents of Equity, as traditionally understood, to retain its coherence through the exercise 

of caution. On the other, proponents of change suggest an expansionary vision of commercial 

morality is required, notwithstanding the potential consequences. In such circumstances the 

approach adopted by Derrington J in a prestigious address in Brisbane has superficial attraction 

for the former camp. With explicit apologies to the Bard, Derrington J, the chair of the ALRC 

titled her speech, ‘O Equity, Equity, Wherefore Art Thou Equity’.78 The significance of the 

speech lies in the fact it was delivered immediately prior to the ALRC handing down its first 

interim report on how to simplify the legal architecture governing the oversight of financial 

products and services. The ALRC review is itself the outworking of the two final 

recommendations of the Royal Commission. These call for a reduction in complexity through 

the ends of legislative carve outs, and the insertion of norms into the objects of legislation, 

which would have the effect of making them actionable. Her Honour made her opposition to 

any expansion of statutory unconscionability clear.  

Whether the scope of those principles is limited to the meaning of the unwritten law (as in 

s 21 of the ACL [Australian Consumer Law] and s 12CA of the ASIC Act) or is given 

additional breadth (as in s 22 of the ACL and ss 12CB and 12CC of the ASIC Act) is a 

policy choice – one that I suggest should be vigorously resisted so as to avoid yet further 

prescription. But a court directed to the equitable rules and principles, rather than to any 

social or commercial norm ‘to act fairly’, will not risk descent into ‘a formless void of 

personal intuition’ … It may be that the best hope for simplification of the financial 

services law so as to ensure there is meaningful compliance with the substance and intent 

 
77 Australian Competition and Consumer Commission v Quantum Housing Group Pty Ltd [2021] FCAFC 40, 27 
[91]. For discussion of the limitations associated with the High Court’s reasoning in Kakavas, see Bigwood, Still 
Curbing (n 17) 482 (noting ‘restraint in decision-making in this area is secured not by judges enlisting more 
graphic adjectives, labels or warnings in connection with their formal exegeses of the jurisdiction, but rather in 
how they settle and apply the doctrinal criteria that are intended to facilitate the resolution of actual unconscionable 
claims’). 
78 Derrington (n 35).  
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of the law will be through the restoration of the incremental development and application 

of equitable rules and principles through the commercial law.79  

Derrington J asserts any attempt to include an additional lawyer of protection through elevation 

of fairness could ‘suborn’ settled equitable doctrine.80 Moreover, Her Honour argues elevating 

fairness to a norm could ‘pollute’.81 This is strong, if not provocative language, somewhat 

reminiscent of the ‘trenchant prose’ now excised from the definitive Australian textbook on 

Equity.82 If accepted, this approach also risks forestalling change at a vital time, not only for 

Australia’s financial services industry, or the country, but also for the ongoing capacity of the 

liberal democratic state to adapt. This occurs precisely because of Her Honour’s position as 

President of the ALRC. Her opinion matters. The ALRC is more than just another institutional 

actor. It has the capacity (and obligation) to inform and influence discourse, policy, and the 

coherence of the legal architecture. Moreover, the approach appears desirous of vanishing away 

inconvenient truths.83 With apologies to the Bard, the spot will not out.84 Of particular 

significance in this regard is the warning of Sir Anthony Mason: 

The court is neither a legislature nor a law reform agency. Its responsibility is to decide 

cases by applying the law to the facts as found. The court's facilities, techniques and 

procedures are adapted to that responsibility; they are not adapted to legislative functions 

or to law reform activities. The court does not, and cannot, carry out investigations or 

enquiries with a view to ascertaining whether particular common law rules are working 

well, whether they are adjusted to the needs of the community and whether they command 

popular assent. Nor can the court call for, and examine, submissions from groups and 

individuals who may be vitally interested in the making of changes in the law. In short, the 

court cannot, and does not, engage in the wide-ranging inquiries and assessments which 

 
79 Ibid [53].  
80 Ibid 1.  
81 Ibid [53]. See, however, Mark Leeming, ‘Theories and Principles Underlying the Common Law – The Statutory 
Elephant in the Room’ (2013) 36(3) University of New South Wales Law Journal 1002, 1007–8 (noting that it is 
a fallacy to think of law as a rigid system of pre-determined rules, rather it is a pragmatic mechanism to resolve 
specific problems. ‘All this is a natural consequence of a legal system whose norms are statutes of general 
application enacted by different levels of government, and by governments with different policy objectives, and 
court decisions whose reasons are formulated to resolve particular controversies’); Allsop, Statutes and Equity 
(n 26) 4 (‘The task of the courts being not so much to construe the language and ascribe meaning, but to develop 
the norm or doctrine chosen as the criterion for the operation of the statute; that is, to fill out the content of the 
norm. In these kinds of provisions, the Parliament plainly intends the courts to give shape to the broad mandate 
of the statute by the values and norms that the statute has expressly or implicitly chosen’).  
82 Heydon, Leeming and Turner (n 14) [2.400] 
83 Leeming (n 49) 371. 
84 William Shakespeare, Macbeth (Penguin Classics, 2015) Act 5, Scene 1, Lines 30–4.  
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are made by governments and law reform agencies as a desirable, if not essential, 

preliminary to the enactment of legislation by an elected legislature.85  

We shall return to the ALRC agenda and the opportunities (and dangers) its approach offers in 

Chapter 8. The critical issue to reinforce at this stage is that the certainty offered by Derrington 

J stands in stark variance to an incremental acceptance of the legitimacy of statute, and the need 

for the judiciary to accommodate it, most notably seen in the assertion by His Honour Chris 

Maxwell that fairness offers a more viable alternative for both than reliance on 

unconscionability.86  

In large measure, the legal challenge on unconscionability was an audacious move on the 

part of ASIC. Shaming as a strategy against storefront operators had largely failed. There is no 

evidence that official reports or Senate appearances had any impact on business practice in 

local communities (or indeed media traction). The influential Consumer Action Law Centre 

has argued that the split decision in Kobelt necessitates contemplating the introduction of an 

economy-wide prohibition on unfair trading. Its chief executive officer, Gerard Brody, argues 

such division ‘as to the meaning of unconscionable conduct tells us the law is not 

working to support fair trading’.87 Precisely because unethical conduct fails a legal liability 

test, Consumer Action argues ‘a prohibition on unfair trading would enable greater 

consideration of the impact of trading behaviour on vulnerable consumers, rather than 

[uncertain reliance on] the morality of the business’s conduct’.88 

The problems associated with the provision of credit in the bush cannot be blamed on the 

commercial imperatives underpinning mainstream banking. While it has work to do to 

encourage greater literacy and provide more access to low-cost basic banking options, the 

‘book-up’ problem cannot be resolved by institutions headquartered on Collins Street in 

Melbourne and Martin Place in Sydney. The Royal Commission has little to say about conduct 

failure in rural Australia beyond self-evident neglect. A background paper is, however, 

revealing of the rationale and extent of financial exclusion. These factors include ‘geographic 

location, lack of identification documents, unemployment and lower incomes, lower financial 

literacy, family structure and lower age and life expectancy’.89 These indicators are in line with 

 
85 Cited in Ramsay (n 25) 487. 
86 Maxwell (n 15) 16; see more broadly, Justin O’Brien, The Search for the Virtuous Corporation: Wicked 
Problem or New Direction for Organization Theory? (Cambridge University Press, 2021) 31.  
87 Consumer Action Law Centre, ‘Unconscionable Conduct: Divided High Court Confirms Need for Change to 
the Law’ (Press Release, Melbourne, 13 June 2019).  
88 Ibid. 
89 ‘Aboriginal and Torres Strait Islander Consumers of Financial Products’, Royal Commission into Misconduct 
in the Banking, Superannuation and Financial Services Industry (Interim Report Vol. 3, Background Paper 19, 
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a report for National Australia Bank commissioned from the Centre for Social Impact. It found 

an exclusion rate of 43.1%, far in excess of the national average of 17.2%.90 In such 

circumstances it is not surprising that alternative, if unlicensed, provision should emerge.91  

The Royal Commission’s final report is long on rhetoric but short on substance. There is 

no reference to the book-up system at all or to the economic injustice it potentially inflicts. 

Notwithstanding strong endorsement of pro-active market engagement, it is important to bear 

in mind, therefore, the Royal Commission’s limited impact. As part of its broader 

recommendation to make the Australian Banking Association Code of Conduct legally binding, 

the commission mandated members’ compliance with the Code of Operation: Recovery of 

Debts from Department of Human Services Income Support Payments or Department of 

Veteran Affairs Payments.92 This imposes a limit of 10% on recovery of debt from any one 

benefit payment. The problem is that those supplying services through the book-up system are 

not signatories to the ABA Code. For the poorest in society, the banking sector provides only 

the technological conduit. The provision of loans to those on welfare and no capacity to repay 

the principal would necessarily breach responsible lending standards. No member of the ABA 

controls how individual accounts in credit are managed or overseen. They may even be unable 

to track account activity unless systems are re-designed to authorise more invasive (if 

discriminatory) monitoring. These measures could, for example, include recording: (a) the date 

of Centrelink or Medicare payments; (b) the percentage of income withdrawn; (c) the 

geographic location of the withdrawal and (d) any subsequent deposit or deposits into other 

beneficiary accounts. In consequence, the desultory downward spiral into destitution continues 

unimpeded.  

V CONCLUSION 

It is difficult to imagine a stronger case in which to test the interaction between law and 

morality; the parameters of unconscionability; and whether adjudication is best served by 

statute or judicial determination, than ASIC v Kobelt. It is, therefore, difficult to reconcile the 

 
21 June 2018) 3; see also ‘Some Features of Financial Services in Regional and Remote Australia’ (Interim 
Report, Background Paper 18, 15 June 2018). Australia is far from alone in failing to address the danger of 
exclusion; see Mehrsa Baradaran, How the Other Half Banks: Exclusion, Exploitation, and the Threat to 
Democracy (Harvard University Press, 2015) 201–25. 
90 Centre for Social Impact, Measuring Financial Exclusion in Australia (Sydney, May 2012) 8. 
91 Ibid 9.  
92 Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry (Interim 
Report, September 2018) vol 1, 257, 262–3; see also Royal Commission into Misconduct in the Banking, 
Superannuation and Financial Services Industry (Final Report, February 2019) vol 1, 88–93, 93 
(Recommendation 1.8).  
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unconscionability and, therefore, protection offered to a white, educated European migrant in 

Thorne v Kennedy over a willingly signed pre-nuptial agreement to the decision not to afford 

the same protection to the APY people, while citing in both cases the sanctity of free will. The 

High Court’s decision and its rationale have ramifications for law and policy that stretch from 

storefront operations in very remote Australia to the citadels of finance, from activity within 

retail and wholesale financial markets to residents of Sydney who divorce after whirlwind 

internet romances and following signature of pre- and post-nuptial agreements which they have 

received explicit legal advice to eschew.  

The regulator’s victory at the initial case against Kobelt in 2016 had prompted an 

independent review into the sustainability of the township.93 Following that review, the South 

Australian state government revoked its leasehold.94 The state government returned the 

township to the APY people, who have since ordered its closure. It is a sorry end to a sorry 

saga. The township, over a thousand kilometres north of Adelaide, had descended into anarchy, 

with ‘a transient residency that rarely exceeded 60, a third of which having Aboriginal descent. 

With the now abandoned golf and pistol club, church, burnt down town hall and 

decommissioned airport, the slow disintegration of the town is almost complete.’95 As for the 

once thriving business, the report found ‘the site of the former Nobby’s Mintabie General Store 

is in a particularly poor condition, with several hundred car bodies littering the yard. Mintabie 

residents advised the Review Panel that the store was ransacked shortly after Mr Kobelt 

departed, to the extent that significant repairs would be required before another business could 

occupy the site.’96 What remains is the legitimacy of the book-up system on which his business 

sustainability was once based. This continues to present a clear and present danger to some of 

the most vulnerable in society. It also creates a bifurcation in Australian society, as highlighted 

in ASIC’s provocative submission to the High Court:  

The factors that made Mr Kolbert’s customers vulnerable and that therefore led them to be 

willing to voluntarily enter into the book-up arrangements, contrary to their interests, were 

wrongly treated by the Full Court as excusing what would otherwise have been 

unconscionable conduct anywhere else in Australia.97  

 
93 Mintabie Review Panel, 2017 Review of the Mintabie Lease and Mintabie Township Lease Agreement 
(Government of South Australia, 3 January 2018). 
94 ‘Mintabie Township to Close Following Review: Government Response to the Mintabie Review Panel’ 
(Government of South Australia, 18 February 2018). 
95 Ibid 16.  
96 Ibid 12. 
97 ASIC v Kobelt [2019] HCA 18 [16]. 
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ASIC had argued that the Full Federal Court had erred in privileging freedom to contract, and 

placed disproportionate weight on the anthropological evidence, which in itself should be 

discounted because shame in not being seen to follow cultural traditions is a perception.98 It 

was not substantiated in evidence. The High Court decision simultaneously elevated APY to a 

differentiated level of citizenry while condemning them to predatory status, all in the name of 

anthropological purity. It gives Aboriginal people alone the right to transact their way around 

statutory instruments designed to protect the most vulnerable in society from predatory 

practice. Hobson’s Choice was deemed by the majority as (marginally) better than no choice 

at all. It is a dubious proposition, to say the least. 
 

 

 
98 Ibid [62].  
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CHAPTER 7 

REPORTING ON PERFORMANCE 

I THE DETERMINATION OF EVALUATIVE CRITERIA 

The task of this chapter is to provide a report card. It scores ASIC’s enforcement strategy 

performance against, and builds on, the marking criteria set by John Braithwaite, the co-

architect of the responsive regulation paradigm.1 As developed in Chapter 1, the chosen 

indicators are informed by the capacity to spot opportunities for transformational outcomes; a 

willingness to take risks; the skill in deliver on them to effect change, consistent with legislative 

mandate. As also noted in Chapter 1, the approach to evaluation taken there (as here) is 

consistent with the policy literature, which suggests entrepreneurial flair is determined by three 

factors: how an agency, entity or individual conceives problem identification; the utilisation 

and calibration of existing policy frameworks; and subsequent capacity to secure political 

support for change if existing settings are not fit for purpose.2 We also have at hand advice 

from productivity regulators.3 The Australian Productivity Commission, for example, offers a 

Regulator Audit Framework.4 Taken together, these facilitate the creation of a five-by-three 

performance matrix, as set out in Table 1.1 (and replicated below as Table 7.1). The matrix 

allows us to map with granularity how any individual regulatory strategy is designed, 

implemented, and evaluated. As such, as also outlined in Chapter 1 it has applicability beyond 

the confines of this work, which focuses solely on enforcement. As applied here, the matrix 

allows for differentiation between (and integration of) each of the three streams of policy 

change (on the vertical plane).  

Along the horizontal axis are five core competencies identified in the policy 

entrepreneur literature: ambition; social acuity; credibility; sociability; and tenacity. Ambition 

is linked to drive to deliver regulatory objectives. Social acuity requires an acute understanding 

of and responsiveness to the actions of industry actors. Credibility reflects the coherence of 

how the regulator operates and its standing within the regulatory domain. Sociability evaluates 

 
1 John Braithwaite, ‘Responsive Excellence’ (Paper Prepared for the Penn Program on Regulation’s Best-in-Class 
Regulator Initiative, June 2015). 
2 John Kingdon, Agendas, Alternatives and Public Policies (Longmans, 2010). 
3 See eg New Zealand Productivity Commission, Regulatory Institutions and Practices (Wellington, June 2014) 
437 (‘There is no single, superior strategy. The key lies in understanding and adapting regulatory strategies to 
take account of the influences and dynamics of the many different contexts in which they are deployed’); see also 
Productivity Commission, Regulator Audit Framework (Report, March 2014) 9–10 (noting the importance of the 
‘establishment of an agreed set of indicators of good performance that are appropriate for each regulator; 
collection of information and data on the chosen indicators; [the] conduct of an external audit).  
4 Productivity Commission, Regulatory Audit Framework (n 3) 3. 
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the processes by which the regulator communicates its message to inform and influence the 

trajectory of practice. Finally, tenacity allows us to evaluate whether the regulator has the 

metaphorical staying power to last the distance in what can often be bruising encounters.  

Table 7.1: Measuring Regulatory Performance 

 PROBLEM 
IDENTIFICATION 

MANAGING 
PROCESS 

POLITICAL 
COALITIONS 

AMBITION  
• Seizing of Opportunities 
• Conscious Clarity 

   

SOCIAL ACUITY  
• Attuned 
• Risk-Opportunity Trade-Offs 

   

CREDIBILITY  
• Self-Reflection 
• Cultural Coherence  

   

SOCIABILITY  
• Innovative Networking 
• Agenda-Setting 

   

TENACITY  
• Transformative Outcomes 
• Sustainability 

   

 

The aim is to ascertain and evaluate ASIC’s approach to enforcement facilitated meaningful 

change in industry practice across compliance, ethics, deterrence, accountability and risk, the 

core components of regulatory oversight. For the purposes of this exercise, it is important to 

differentiate between technical and substantive compliance; warranted rather than stated 

commitment to ethical obligation; how effective regulatory enforcement has been in securing 

specific and general deterrence; enhancing accountability; and whether this has led to a tangible 

reduction in risk to market integrity at personal, institutional and systemic level.  

Let us first turn to the question of policy, and the dynamics of change. Policy is 

determined by how a problem is considered, and on what evidence. Critical in this regard is 

who has a voice in the debate, and the weight given to it. In the realm of financial products and 

services, stakeholders can be limited to active players in the regulatory ecosystem, or those 

directly impacted by how the system operates, which, given compulsory superannuation in 

Australia, encompasses the entire adult working population, and those benefiting from 

retirement income. How we delimit the range of, and rank, legitimate interests, is, in turn, 

framed by ideational assumptions. These provide the mental shortcuts to make sense of the 
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world.5 The resulting paradigms can be remarkably resilient. They are, however, subject to 

change at tipping points.6 An example is when Alan Greenspan accepted before the United 

States Congress that what he construed as rational was an ideological trope.7 This author was 

present when Greenspan gave evidence. It was an extraordinary sight to watch the former 

maestro of central banking cut such a tragic figure. It brought to memory John Maynard 

Keynes’ maxim that ‘[t]he ideas of economists and political philosophers both when they are 

right and when they are wrong, are more powerful than is commonly understood. Indeed, the 

world is ruled by little else.’8  

In the aftermath of the GFC there was an initial awareness of the limitations of 

Greenspan’s worldview.9 Revelations of misconduct in wholesale markets associated with the 

manipulation of financial benchmarks reinforced unease.10 Existing codes of conduct at 

 
5 Karl Weick, ‘Enacted Sensemaking in Crisis Situations’ (1988) 25(4) Journal of Management Studies 305, 306 
(‘People often don’t know what the “appropriate action” is until they take some action and see what happens. 
Thus, actions determine the situation. Furthermore, it is less often true that “situations” determine appropriate 
action than that “preconceptions” determine appropriate action. Finally, the judgement of “appropriateness” is 
likely to be a motivated assessment constructed partially to validate earlier reasoning’). This applies as much at 
institutional level as with individuals; see Arthur Denzau and Douglass North, ‘Shared Mental Models and 
Institutions’ (1994) 47(1) Kyklos 3, 3–4 (rather than rational choice, people act on the basis of ‘myths, dogmas, 
ideologies and “half-baked” theories … [In] order to understand decision making … we must understand the 
relationships of the mental models that individuals construct to make sense of the world around them, the 
ideologies that evolve from such constructions, and the institutions that develop in a society to order interpersonal 
relationships’). 
6 Ravi Roy and Arthur Denzau, ‘Shared Mental Models: Insights and Perspectives on Ideologies and Institutions’ 
(2020) 73(3) Kyklos 323, 329 (‘If an individual or group’s shared belief system consistently fails to provide 
plausible explanations of ongoing events or solve a persistent problem, even faithful adherents may be compelled 
to rethink or abandon those mental models and search for an alternative’).  
7 See Alan Beattie and James Politi, ‘“I Made a Mistake”, Admits Alan Greenspan’, Financial Times (23 October 
2008) <https://www.ft.com/content/aee9e3a2-a11f-11dd-82fd-000077b07658> (‘I made a mistake in presuming 
that the self-interest of organisations, specifically banks, is such that they were best capable of protecting 
shareholders and equity in the firms ... I discovered a flaw in the model that I perceived is the critical functioning 
structure that defines how the world works’).  
8 John Maynard Keynes, The General Theory of Employment, Interest and Money (Wordsworth, 2017) 332.  
9 Final Report of the National Commission on the Causes of the Financial and Economic Crisis in the United 
States (Public Affairs, 2011) xxii–xxiii (noting ‘a systemic breakdown of accountability and ethics...to pin this 
crisis on mortal flaws like greed and hubris would be simplistic. It was the failure to account for human weakness 
that is relevant to this crisis ... Collectively, but certainly not unanimously, we acquiesced to or embraced a system, 
a set of policies and actions, that gave rise to our present predicament’); see also Barack Obama, ‘Remarks on 
Financial Regulatory Reform’ (Press Conference, White House, Washington DC, 17 June 2009) 2 (‘In many 
ways, our financial system reflects us. In the aggregate of countless independent decisions, we see the potential 
for creativity—and the potential for abuse. We see the capacity for innovations that make our economy stronger—
and for innovations that exploit our economy’s weaknesses. We are called upon to put in place those reforms that 
allow our best qualities to flourish— while keeping those worst traits in check. We’re called upon to recognize 
that the free market is the most powerful generative force for our prosperity—but it is not a free license to ignore 
the consequences of our actions’).  
10 See Financial Stability Oversight Council, Annual Report (Department of Treasury, Washington, DC, 25 April 
2013) 137 (‘Recent investigations uncovered systematic false reporting and manipulations of reference rate 
submissions dating back many years. This misconduct was designed to either increase the potential profit of the 
submitting firms or to convey a misleading picture of the relative health of the submitting banks. These actions 
were pervasive, occurred in multiple bank locations around the world, involved senior bank officials at several 
banks, and affected multiple benchmark rates and currencies, including LIBOR, EURIBOR, and the Tokyo 
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corporate, industry or professional level proved incapable of addressing hubris, myopia or the 

decoupling of ethical considerations from core business rationales.11 The failure to articulate 

and integrate purpose, values or principles within a functioning ethical framework had created 

or exacerbated toxic, and socially harmful, corporate cultures.12 Reform agendas, particularly 

in the United Kingdom, emphasised the importance of warranted commitment to stated ethical 

obligation across wholesale as well as retail ones.13 The ideational shockwaves, however, did 

not cut through the permafrost protecting the financial markets in Sydney from serious 

evaluation.14 The importance of these matters has been set out through justification of the 

extended case method in Chapter 2 and fully explored in relation to wholesale markets in 

Chapter 4, which also reveals how Australian financial services, and their governance, is an 

area in which there has been little evidence of climate change. Instead, there remains a 

continued preference for principles-based regulation, notwithstanding the fact that it is as 

subject to gamesmanship as reliance on rules.15  

The assumptions underpinning the regulatory structure in Australia for financial products 

and services were laid out in the 1997 Financial System Inquiry, which included a specific 

chapter somewhat grandiosely titled ‘the philosophy of financial regulation’. It grounded the 

rationale for intervention only in cases where there has been market failure.16 This framing also 

animated the 2014 Financial System Inquiry, albeit with less zealous support for free market 

economics.17 The failure to achieve transformative outcomes can also be attributed to ASIC’s 

incapacity to utilise the processes mandated by this structure. While there is no doubt ASIC 

had a limited hand, the regulator played it badly. It was never able to change the ideational 

 
Interbank Offered Rate (TIBOR). Each of the banks that faced charges engaged in a multi-year pattern of 
misconduct that involved collusion with other banks’ [emphasis added]). 
11 See generally Justin O’Brien, Trust, Accountability and Purpose: The Regulation of Corporate Governance 
(Cambridge University Press, 2019). 
12 See generally Justin O’Brien, The Search for the Virtuous Corporation: Wicked Problem or New Direction for 
Organization Theory? (Cambridge University Press, 2021). 
13 Parliamentary Commission on Banking Standards, Changing Banking for Good (The Stationery Office, June 
2013) vol II, 356–76. 
14 Justin O’Brien, ‘Because They Could: Trust Integrity and Purpose in the Aftermath of the Royal Commission 
into Misconduct in the Banking, Superannuation and Financial Services Industry’ (2019) 13(2/3) Law and 
Financial Markets Review 141. 
15 See Chapter 8. 
16 Financial System Inquiry (Final Report, March 1997) 175–98, 197–8 (emphasising the need for ‘a presumption 
in favour of minimal regulation unless a higher level of intervention is justified; an allocation of functions among 
regulatory bodies which minimises overlaps, duplication and conflicts; an explicit mandate for regulatory bodies 
to balance efficiency and effectiveness; a clear distinction between the objectives of financial regulation and 
broader social objectives; and the allocation of regulatory costs to those enjoying the benefits’).  
17 Financial System Inquiry (Final Report, December 2014) 9 (while accepting the financial system is prone to 
shocks, nevertheless, ‘central to the Inquiry’s philosophy is that the financial system should be subject, and 
responsive, to market forces, including competition. This is based on the Inquiry’s view that the private sector is 
best placed to make decisions affecting the efficient allocation of resources’). See also, however, Greenspan’s 
rejection of this thesis in Beattie and Politi (n 7).  
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assumptions. Nor, however, did it made any serious attempt to do so. ASIC constantly 

highlighted the importance of culture. It never articulated a coherent account of what this 

meant, nor how the EU, as a critical enforcement mechanism, could institutionalise desired 

change. This can be attributed, in part, to the fact it was explicitly warned not to proceed with 

such an agenda. The Financial System Inquiry argued that to do so risked the danger of ‘over-

regulation, unnecessary compliance cost and a lessoning of competition. The responsibility for 

setting organizational culture rightly rests with its [as in the individual corporation’s] 

leadership.’18 Throughout, ASIC did not lead from the front. It acted defensively. An 

independent pilot study to evaluate the effectiveness of the EU was designed, moreover, it 

would appear, to protect ASIC’s own reputation at the Royal Commission.19 Emaciated 

reporting by ASIC of compliance reform agendas associated with individual EUs magnified 

the problem.  

ASIC’s capacity to effect change was limited precisely because it neither could nor would 

reformulate the problem. Secondly, ASIC viewed enforcement in narrow instrumental rather 

than strategic terms. It elevated the symbolic over the substantive. There is little evidence that 

ASIC attempted to be creative to enhance compliance by instilling ethical restraint through 

strengthened contractual terms. The result was the construction of a Potemkin façade, exposed 

as such in two pivotal litigation battles with Westpac (explored in Chapters 4 and 5). Even 

when ASIC escalated intervention to the High Court, it found that clarification of the limits of 

law was a matter for Canberra (matters discussed in Chapter 6). Keynes famously concluded 

that ‘it is ideas, not vested interests, which are dangerous for good or evil’.20 ASIC had neither 

its own ideas nor the ability to marshal the support of others. In consequence, the window of 

opportunity to display excellence never truly opened in the first place. We now turn to 

Braithwaite’s own marking system to flesh out this justification of what was – in relation to 

ASIC’s enforcement strategy and preference for negotiation over coercion – a decidedly 

lacklustre performance.  

II  SCORING REGULATORY PERFOMANCE 

Excepting the High Court action taken to clarify the operation of the book-up system in remote 

First Nations communities, for which ASIC’s longstanding commitment to protecting the 

 
18 Financial System Inquiry (n 17) 8–9. 
19 Marina Nehme et al, The General Deterrence Effects of Enforceable Undertakings on Financial Services and 
Credit Providers (Centre for Law, Markets and Regulation, UNSW Law, 2018); see also Marina Nehme, 
‘Enforceable Undertakings’ Practices Across Australian Regulators: Lessons Learned’ (2021) 21(1) Journal of 
Corporate Law Studies 283, 311 (noting the need for further research to adduce whether effective).  
20 Keynes (n 8) 332. 
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vulnerable must be recognised and applauded (Chapter 6), the regulator failed to 

reconceptualise problem identification or demonstrate the limitations of existing policy 

settings. ASIC did not voluntarily ascend the enforcement pyramid or achieve tangible benefits 

through its reticence. Take, for example, the civil penalty proceedings taken against Westpac 

for alleged breaching of responsible lending obligations (evaluated in Chapter 5). ASIC was 

forced to climb the pyramid because of (a rare) judicial rejection of regulatory discretion. To a 

certain extent this was inevitable. As explored in Chapter 4, ASIC maintained there was no 

evidence of harm in ANZ’s attempted manipulation of the benchmark, which did not prompt 

questioning from the Federal Court. It was not to find such a receptive hearing when it tried 

again in relation to automated decision-making processes (as explored in Chapter 5).  

There was a distinct lack of ambition on the part of ASIC. It displayed limited social 

acuity of what was the problem, mistakenly focusing on individual transgressions rather than 

addressing ingrained culture in dealing with financial advice. This is hardly evidence of 

‘seizing opportunities’ to advance regulatory objectives. Even when it did so in relation to 

responsible lending obligations, ASIC’s approach reflected an opportunistic powerplay that 

was seen as such by the Federal Court (as explained in Chapter 5). The result drained the 

credibility of the regulator, while ASIC’s decision not to appeal to the High Court showed a 

lack of tenacity. Braithwaite highlights the importance of networking. The agency may have 

engaged with industry. It did not create networked sociability alliances of substance. Its 

relationship with the banking sector was combustible, with financial planning ambivalent, and 

with the accountancy profession often hostile.21 Notwithstanding repeated emphasis on the 

importance of gatekeeping, ASIC jealously guarded its own centrality in determining what 

constitutes acceptable conduct but failed to take any action to build necessary social alliances. 

Take, for example, the issue of audit quality. In its latest report, ASIC found that auditors ‘did 

not in our view obtain reasonable assurance that financial reports were free from material 

misstatement in 27 per cent of the 159 key audit areas that ASIC reviewed across 53 audit 

 
21 Department of Treasury, Fit for the Future: A Capability Review of the Australian Securities and Investments 
Commission (Final Report, December 2016) 7–10, 9 ( the largely critical review notes a larger than expected gap 
between how ASIC conceived its role and performance and that of external stakeholders, and argues ‘the 
expectations gap may not necessarily be indicative in itself of ASIC’s performance, as it is based upon subjective 
judgement and not all stakeholders are fully informed or impartial. It may also indicate that ASIC has not been 
successful in communicating its achievements to the public, or that it has not fully grasped what is expected of 
it’). For specific relationship with the audit profession, see Alex Malley, ‘Letter to the Committee Secretary of 
Parliamentary Joint Committee’, 20 March 2013, cited in Parliamentary Joint Committee on Corporations and 
Financial Services, Parliament of Australia, Statutory Oversight of the Australian Securities and Investments 
Commission (Report, May 2013) 13. While Malley is a controversial figure, the tenor of his critique was not 
unusual. 
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files’.22 This is not to suggest the audits missed significant findings but, rather, that there was, 

in ASIC’s view, insufficient evidence for the assurance provided. In a statement, 

Commissioner Cathie Armour noted ongoing failure:  

The current findings suggest firms’ action plans have not sufficiently improved audit 

quality. Firms must strengthen existing initiatives and implement further new initiatives to 

improve audit quality. This includes enhancing a culture focused on audit quality, the 

experience and expertise of partners and others, supervision and review of audits, and 

accountability of partners and others for audit quality23 

ASIC’s concern has not changed practice on the ground, not least because of the ad hoc usage 

of the EU and the level at which it was deployed. The major firms were rarely targeted. It has 

not convinced the audit profession that its own defined interest lies in changing the nature of 

audit. This stands in marked contrast to the innovative strategy pursued by the Professional 

Standards Authority (PSA). The PSA temporarily revoked the limited liability protection 

insurance offered to the Institute of Charted Accountants Australia because of perceived 

defects in its code of conduct. The Institute capitulated. It enhanced its code of conduct, as did 

comparable industry associations facing licence renewal. Here was an example of escalation 

to an enforcement apex for ethical considerations. ASIC never dared to take such an audacious 

approach. Even when it suggested deploying the ‘why not litigate’ approach to the audit 

profession,24 it was an empty threat. A Senate inquiry noted ASIC’s evaluative approach lacked 

both clarity, and sophistication. It recommended  

 
22 ASIC, ‘ASIC Reports on Audit Inspection Findings for Twelve Months to 30 June 2020’ (Media Release, 22 
December 2020).  
23 Ibid. See more generally, ASIC, Audit Quality Measures, Indicators and Other Information 2019–20 (Report 
678, 22 December 2020) 11 (noting that in the review of performance, partners offered limited oversight in ASX 
300 audits, representing only 5% of the total, with managers 20% and directed staff 75% for a market valued at 
$462 million). In the previous year the figure was 26% (see Report 648, 12 December 2019); while in the eighteen-
month period to 30 June 2018 was 24% and to December 2016 25%. What remains constant, therefore is a 
stubbornly unresolved problem, notwithstanding ASIC suggesting that it would deploy its ‘why not litigate’ 
strategy; see Jotham Lian, ‘ASIC Puts Audit Firms on notice as Audit Quality Falls’ Accountants Daily (13 
December 2019) <https://www.accountantsdaily.com.au/tax-compliance/13843-asic-puts-firms-on-notice-as-
audit-quality-falls>. The significance of the 2019 report is that it revealed the individual scores of the Big Four 
accounting firms, with 33% of KPMG’s files inadequate, a rise from 21% in the previous reporting period, while 
PwC slipped to 18% and Deloitte remained constant at 32% and EY at 22%. For the audit community’s concern 
about ASIC’s methodology, including a lack of transparency about sample size, see Jonathan Lian, ‘Nation’s 
Largest Auditors Come Forward with Quality Results’, Accountants Daily (30 May 2019) 
<https://www.accountantsdaily.com.au/business/13087-nation-s-largest-auditors-come-forward-with-audit-
quality-results>.  
24 See Hannah Wootton, ‘Auditors Under ASIC’s “Why Not Litigate”, Australian Financial Review (Spotlight, 
12 February 2020) <https://www.afr.com/companies/professional-services/auditors-under-asic-s-why-not-
litigate-spotlight-20200210-p53zix>.  
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ASIC continually review its audit inspection methodology with the aim of producing 

reports of greater sophistication and clarity that take into account the contested nature of 

some of the professional judgments made by both auditors and ASIC inspectors. The 

committee will monitor ASIC's progress on this matter and, in turn, consequent progress 

towards publishing all future individual audit firm inspection reports on the ASIC 

website.25  

It is Braithwaite’s final definition of excellence, however, that calls ASIC’s strategy into 

serious question: ‘Transformative opportunities seized by excellent regulators transform 

ethical cultures and cultures of compliance.’ In order to achieve this goal a regulator must 

integrate all the factors identified above and do so tenaciously. What the record shows is a lack 

of tenacity. With ASIC contemplating a revitalisation of the EU,26 it is time for the regulator 

to reflect. There are practical and theoretical reasons for it to do so. The senior leadership 

installed at ASIC has signalled intent to rehabilitate the EU. The decision displaces the ‘why 

not litigate’ emphasis formulated during the endgame of the Royal Commission. In a polite 

rebuff, the chair of ASIC, Joe Longo, noted the mantra  

was a useful concept coming out of the Royal Commission, where it was thought that ASIC 

wasn’t litigating enough, and it was doing deals and it simply wasn’t taking a more court-

based approach to enforcing the law. That’s what Commissioner Hayne found, and I 

respect that. It doesn’t help me make choices about what to investigate [or] what action to 

take.27  

This is a curious formulation of agency, and of history. The strategy was designed, after all, by 

ASIC itself. It was presented to the Royal Commission by ASIC as evidence of its own changed 

approach to enforcement, albeit one put defensively, and hesitatingly. ASIC never suggested it 

would litigate all cases (nor forsake the EU). Now, however, ASIC is asserting independence 

against the perceived unwarranted intrusion of a Royal Commission, and what it sees as the 

legitimate execution of its mandate, by signalling the potential value of the full suite of 

enforcement measures at its disposal. On one level this is perfectly reasonable. Regulatory 

authorities must always balance competing priorities in executing enforcement mandates. 

These account for (1) the nature, and severity, of the alleged breach; (2) its impact; and (3) the 

 
25 Parliamentary Joint Committee on Corporations and Financial Services, Parliament of Australia, Regulation of 
Auditing in Australia (Final Report, November 2020) 2. ASIC has yet to do so.  
26 Ticky Fullerton, ‘Longo’s Way: ASIC Will Litigate’, The Australian (3 September 2021) 13, 18 (quoting Longo 
as saying, ‘this is going to sound a bit trite, but they need to be enforced. Occasionally [moving forward] we may 
need to sue somebody and say that a contempt of court is not to comply with EUs’). 
27 Ibid. 
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conduct of the alleged offender, both prior to the incident, and (4) whether remedial action was 

taken, or monitored, to address deficiencies in control mechanisms.28 The unresolved question 

for ASIC is whether the EU can provide an effective framework to manage, if not resolve, 

systemic issues absent strategic repositioning and, if necessary, a fundamental reconfiguration 

of the legal architecture. The Deputy Chair of ASIC, Sarah Court, suggests determination of 

which enforcement tool to use will depend henceforth on circumstance.  

You might have a range of other more pressing matters [than awaiting court adjudication], 

you might want to get redress back to consumers more quickly. And so, I think that 

catchphrase [of ‘why not litigate’] is not particularly helpful … My own view is that an 

enforceable undertaking can be completely appropriate in the right circumstances … What 

I am about is quick, fast deterrent actions that send a message to the regulated community.29 

This is, however, precisely the point. Insofar as the banking and wider financial services 

industry is concerned, past deployment of the EU lacked traction. This is evident in three 

interlinked areas. Firstly, with regards to the entity targeted; secondly, the demonstration effect 

in enhancing broader industry-wide ex ante compliance; and thirdly, any credible evidence that 

the concessions extracted buttressed deterrence. ASIC’s strategy was a limited, and limiting, 

choice. It lacked leverage against well-resourced financial institutions. Moving forward, the 

substantial increase in financial penalties will go some way to redressing this power 

imbalance.30 Other considerations are also at play, however. We ignore them at our peril.  

Even when successful in litigating to a judicial conclusion, as in the manipulation of 

financial benchmarks, arguably the EU was more effective, or could have been if the 

contractual terms were stronger, matters considered in Chapter 4. It is reasonable to assume 

that ASIC would have accepted an EU from Westpac – on the same weak terms – if the bank 

agreed to one given that it did so for all other defendant banks. Likewise, in the responsible 

 
28 See ASIC, Enforceable Undertakings (Report 100, February 2015) 8–9. 
29 Michael Pelly, ‘ASIC Enforcers Dish Out Warning to Banks’, Australian Financial Review (3 September 2021) 
1. It is significant to note that Sarah Court previously had carriage of enforcement at the ACCC, which has been 
by far the most aggressive in the use of negotiated settlements. See also Joe Longo, ‘Corporate Regulation in 
Australia: The Legacy of Ian Ramsay’ (Speech, Melbourne University Law School, Melbourne, 30 March 2022) 
4 (noting the chilling effect the Royal Commission has had on its willingness to accept an EU, ‘however, in more 
recent times, ASIC has made it clear that where the circumstances merit the use of an administrative remedy, 
ASIC may choose to accept an enforceable undertaking – and this may be as an alternative to, or in conjunction 
with, civil court action or other administrative action’). 
30 Treasury Laws Amendment (Strengthening Corporate and Financial Sector Penalties) Act 2019 (Cth) (most 
notably setting financial penalties for conduct that contravenes the obligation to provide services ‘efficiently, 
honestly and fairly’ (Corporations Act 2001, s 912A(1)). For ASIC’s application of the new standard, see ASIC, 
AFS Licensing: Meeting the General Obligations (Regulatory Guide 104, April 2020) [104.4–105.5] (setting out 
the enhanced penalties).  
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lending civil penalty hearing the case proceeded only because of judicial scepticism. On the 

other hand, ASIC was also stymied by the tardiness of industry responses to remediation. 

Notwithstanding Royal Commission’s discounting of remediation as an appropriate outcome, 

$3.15 bn has now been recouped from six of the country’s largest banks and financial services 

institutions because of misconduct in the provision of financial advice alone (see Table 7.2 

below).  

Table 7.2: The Price of Remediation: Financial Advice Misconduct 2017–2022 

Entity Fees for No Service Misconduct Non-Compliant Advice Misconduct  
Compensation Paid or 

Offered 
Customers Compensation Paid or 

Offered 
Customers 

AMP $579,664,727  319,269 $41,783,151  2,852 
ANZ $123,965,993  40,137 $44,700,475  2,123 
CBA $173,848,961  62,942 $9,354,027  626 
Macquarie $4,628,000  1,105 

  

NAB $1,127,275,888  754,519 $92,640,433  2,487 
Westpac $894,957,011  111,284 $58,336,899  3,304 
Total $2,904,340,579 1,289,256 $246,814,985  11,392 

Source: ASIC Media Release, 14 February 2022 

Of this total, $1.3 billion was paid in the period 1 July to 31 December 2021, a period that 

coincided with the final runout of a deeply divided, and fractious parliament.31 Late payment 

can be read in one of two ways: the complexity of the task or strategic calculation on the part 

of the banks to procrastinate for their own advantage. If the latter, one is left with an 

unmistakable impression that what one has seen is not necessarily a final reckoning but, rather, 

an attempt to cauterise the issue in advance of an equally bitterly contested federal election. It 

is important to remember that tardiness in calculating, let alone securing, payment prior to the 

public hearings was instrumental in ASIC’s defenestration at the Royal Commission. The total 

presented then – reflected in ASIC’s biannual enforcement reports on which the Royal 

Commission relied (Chapter 3) – was a mere fraction of the eventual cost of settlement. The 

 
31 ASIC, ‘Compensation for Financial Advice Related Misconduct’ (Media Release, 14 February 2022). For the 
impetus behind the payments see ASIC, Fees for No Service (Report 499, 27 October 2016) 6 (noting these were 
legacy issues associated with misconduct before the passage of Future of Financial Advice reforms. ASIC held 
that the requirement that customers opt in to receiving ongoing advice services and the introduction of fee 
disclosure statements led to discovery of the systemic breaches in the first place but also that ‘these provisions, 
and the system changes they have required, substantially reduce the likelihood that the type of systemic failures 
described in this report will recur’); ASIC, Financial Advice: How Large Institutions Oversee Their Advisers 
(Report 515, 17 March 2017) 4, 5 (noting ‘the impact that organisational culture and collective industry norms 
and practices have on the behaviour and conduct of the firms that we regulate and the individuals who work within 
these firms ... ASIC is working actively with the institutions, and other industry participants, to rectify past 
problems and identify areas for improvement’).  
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Royal Commission used ASIC’s own evidence to denigrate the regulator, without accounting 

for what could be the potential scale of the operation.32 This was a reasonable position to take, 

and one for which ASIC must take responsibility. One must evaluate on the evidence available 

at the time. ASIC did not signal to the Royal Commission just how serious a problem had been 

uncovered or how remediation could have had a demonstrable demonstration effect. It is 

reasonable to assume ASIC had been played by a more adroit opponent in the gamesmanship 

associated with regulatory politics. It did not have an answer to the question of whether the 

penalties were too low, or why it was prepared to settle for so little. It should also be 

remembered the banking sector resisted the inquiry in the first place, before eventually 

persuading the federal government to hold one (on its own account and for its own interests). 

This was, however, to prove a miscalculation. The Royal Commission chair, Kenneth Hayne, 

was, unlike ASIC, far from a pushover. The visible disdain with which Hayne viewed the 

political machinations was clearly evidenced by his refusal either to smile or to shake the hand 

of the then Treasurer, Josh Frydenberg, when the Royal Commission’s final report was 

released. When Frydenberg suggested to end the photo opportunity that ‘we are done’, Hayne 

physically demurred.33 In his view the task of reform had only just begun.  

Ultimately, the value of the Royal Commission was not to be found in its technical 

recommendations but its candid diagnosis of the cause and potential solution to the problem 

(as evidenced in Recommendations 7.3 and 7.4). These highlight the importance of norms, and 

the need to guard against their subversion through exceptions and carves outs. As will be 

discussed in Chapter 8, that task has arguably descended into ‘ritual’, and the elevation of 

‘symbolism’ over substantive reform, matters long of concern in regulatory scholarship.34 If 

gamesmanship informs practice, it is occasioned by the underpinning legislative architecture. 

It is a policy choice unchanged since the Wallis Inquiry put in place the twin-peak model of 

regulatory oversight in 1997 (although, as noted above and in detail in Chapter 2, one less 

zealously defended than heretofore).  

There can be incommensurable prioritisations of values, or consideration of what 

constitutes the concept of ‘fairness’ within the context of existing interpretation of commercial 

morality (as explored in Chapter 6) and potential change (to be developed in Chapter 8). What 

 
32 ASIC, ‘Compensation for Financial Advice Related Misconduct’ (n 31). 
33 The unedited video is excruciating; see ‘Awkward: Commissioner Hayne Declines to Shake Josh Frydenberg’s 
Hand’, The Guardian (1 February 2019) <https://www.theguardian.com/global/video/2019/feb/01/awkward-
commissioner-hayne-declines-to-shake-josh-frydenbergs-hand-video>.  
34 John Braithwaite, Toni Makkai and Valarie Braithwaite, Regulating Aged Care: Ritualism and the New Pyramid 
(Edward Elgar, 2007); Murray Edelman, The Symbolic Uses of Politics (University of Illinois Press, 1964).  
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constitutes fairness, and how to use enforcement tools to embed change, are thorny issues. 

Determining the legal basis of fairness is critical in ascertaining how the trifecta of legal 

liability, corporate accountability and ethical obligation operates (or not). It is plausible that 

with admission of agreement to structural reform that goes beyond legal obligation to address 

accountability or ethical deficits, the EU can remain a legitimate mechanism. If properly 

designed, it can help secure optimal outcomes (if primarily in the compliance if not necessarily 

deterrence domain).35 Critically, what matters both in the theory of responsive regulation and 

its operationalisation is whether there is agreement on the fundamental purpose of law, and 

what constitutes fealty to it. Any contestation impacts on ASIC’s capacity. Paradoxically, the 

absence of certainty provides a cogent rationale to operate in its own grey area of regulatory 

discretion. Even here, while recognising the utility and potential of negotiated outcomes, the 

ASIC leadership accepts its limits absent a commitment from industry (and its professional 

advisors) to align with societal expectations of commercial morality, as articulated by the Royal 

Commission if not codified in law.36 The current head of enforcement, the deputy chair of 

ASIC, Sarah Court, has made her frustration clear. 

What’s interesting – and perhaps self-evident is that leadership from the top and the culture 

of an organization really matters. But there are certainly institutions that we deal with on 

a daily basis – big institutions – where we don’t have that level of constructive engagement, 

where we feel we are being mucked around, where there has to be extensive engagement 

and to-ing and fro-ing, which is a complete waste of time and precious resources.37 

ASIC has upgraded its guidance on EUs. It suggests they will only be proffered if there is an 

admission of a contravention. It cannot, however, force an individual or an entity to settle. If 

either has the resources, the complexity of the legislative framework provides industry with the 

 
35 Michael Pelly, ‘We Love Litigation, Say New ASIC Chiefs’, Australian Financial Review (3 September 2021) 
1 (Sarah Court argues ‘these issues are continuing, it’s not like the royal commission has dealt with them. We’re 
getting breach reports from major institutions on a daily basis about systems errors and compliance errors that are 
causing widespread detriment to consumers that those institutions are continuing to remedy. Coming from the 
ACCC, where we investigate other sectors, there seems to be widespread systemic failures, from our financial 
institutions on a continuing basis, that I didn’t see in the energy or the telco area’). 
36 Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry (Final 
Report, February 2019) 8–9. 
37 Ibid. See also ASIC, Corporate Governance Taskforce – Director and Officer Oversight of Non-Financial Risk 
Report (Report 631, October 2019) 6 (noting in a review of seven large financial institutions that ‘many directors 
identified challenges with overseeing non-financial risks in large, complex organisations. Nevertheless, there was 
no strong, corresponding trend of directors actively seeking out adequate data or reporting that measured or 
informed them of their overall exposure to non-financial risks. Fractured or informal flow of information up to 
the board and around the board table meant that some boards did not always have the right information to 
make fully informed decisions. Where information did make its way to the board, there was little evidence in the 
minutes of some organisations of substantive active engagement by directors’). 
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incentive to bargain for (and get) less exacting settlements. The figures relating to financial 

advice tabulated above (Table 7.2) are suggestive of a systemic failure of internal controls, and 

a somewhat cavalier approach to risk management. The issue to be addressed is that negotiation 

and persuasion, the lowest point of intervention in the enforcement pyramid, was a failure for 

the regulator. ASIC was, to put it bluntly, fobbed off. The problem transcends the narrow 

domain of financial advice. Similar problems were evident in the wholesale sector (as discussed 

in Chapter 4), matters ignored completely by the Royal Commission.  

EUs, and other forms of negotiated prosecution offer enormous but unrealised potential. 

In large part this can be traced to how the civic republicanism that informs responsive 

regulation has been downgraded or evaded.38 Implementation of flawed policy based on the 

misconstruing of theory does not serve the interests of the academy, nor practitioners such as 

ASIC itself.39 Moving forward, there is no better place to start than by ASIC acquainting itself 

with the work of Christopher Stone, which was also introduced in Chapter 1. Stone provides a 

practical approach to systems design that can transform ethical cultures, or at the very least 

provide a framework to identify obstacles and can be incorporated into how EUs can shift 

practice. It offers ASIC an opportunity to compete in the battle for ideas. It also rescues 

responsive regulation itself from what has become an intellectual dead end. There are strong 

 
38 See Christine Parker, ‘Twenty Years of Responsive Regulation: An Appreciation and an Appraisal’ (2013) 7(1) 
Regulation and Governance 2, 5; see also Peter Mascini. ‘Why Was the Enforcement Pyramid So Influential? 
And What Price Was Paid?’ (2013) 7(1) Regulation and Governance 48. Notwithstanding these warnings, 
scholarship has become increasingly instrumental, and lauded as such; see Jeroen van der Heijden, ‘Why Meta-
Research Matters to Regulation and Governance Scholarship: An Illustrative Evidence Synthesis of Responsive 
Regulation Research’ (2021) Regulation and Governance (Advance Publication) 15.  
39 See Geoffrey Brennan and Philip Pettit, The Economy of Esteem: An Essay on Civic and Political Society 
(Oxford University Press, 2004) 5 (noting the importance of elevating pursuit of the virtues as a way of 
legitimating and improving administrative action). This framing is central to the lost normative anchoring of the 
responsive regulation paradigm. It is a major gap in the literature, which increasingly focuses, primarily on 
implementation techniques. These issues have long been signalled in legal scholarship; see Cass Sunstein, 
‘Beyond the Republican Revival’ (1988) 97(8) Yale Law Journal 1539, 1540 (noting that a resuscitation of the 
United States’ republican tradition needs to incorporate four interlinked principles, namely: the inherent civic 
virtue associated with deliberation; ensuring the autonomy of that deliberative process from specific private 
interests; the co-construction of an agreed, if temporary, conception of the public interest (made possible by 
application of practical reason) in ‘the form of a belief in the possibility of settling at least some normative disputes 
with substantively right answers’; all made possible through guaranteed participation). As Sunstein goes on to 
note, this is a much more substantive definition of participatory democracy: ‘Citizenship often occurs in nominally 
private sphere, but its primary importance in in governmental processes’: at 1542. Moreover, ‘the republican 
belief in agreement as a regulatory ideal, and republican conception of political truth, are pragmatic in character. 
They do not depend on a belief in ultimate foundations for political outcomes’: at 1544. In determining the efficacy 
of intervention, Sunstein advances four core criteria: proportionality; consistency and coordination; the promotion 
of accountability; and group representation. He concludes such an approach would ameliorate bargaining that 
‘treat[s] governmental outcomes as a kind of interest-group deal, and that downplay[s] the deliberative functions 
of politics and the social formation of preferences’: at 1590. 
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empirical grounds for doing so, not least because EU application by ASIC has demonstrated 

regulatory capture not innovation. 

One advantage of prosecuting to the full extent can be dated to the origins of deterrence 

theory. This holds ‘the certainty of a punishment, even if it be moderate, will always make a 

stronger impression than the fear of another which is more terrible but combined with the hope 

of impunity; even the least evils, when they are certain, always terrify men’s minds’.40 

Secondly, there is little evidence to suggest current practice in emphasising strengthened 

compliance programs works, at least in corporate settings. In part, this can be attributed to the 

fact that, as Johs Andenaes puts it, ‘there has never been a systematic gathering of the material 

which could illuminate the question’.41 The single systematic review on white-collar crime, 

covering literature to 2010, reported that punitive enforcement has no impact on ether specific 

or general deterrence. It found regulatory interventions using a multi-lever approach can 

influence outcomes, but only at the level of an individual person.42 Lacking an evidential base, 

and privileging the instrumental over the normative, ASIC has proved ineffective and 

unresponsive. It is the anthesis of excellence, as conceived in Braithwaite’s terms. It runs 

counter to the normative promise of responsive regulation, as can be seen most clearly in the 

limited deployment of external monitors (see Figure 7.1) or managed the relationship with 

professional advisory firms from which they are invariably recruited.43  

 

 
  

 
40 Cesare Beccaria, On Crime and Punishments (Macmillan, 1976) 58. At the same time Becarria held that ‘the 
surest but most difficult way to prevent crimes is by perfecting education’, by which he meant ‘moral education 
or self-constraint – education on virtue’; see also Raymond Paternoster, ‘How Much Do We Really Know About 
Criminal Deterrence’ (2010) 100(3) Criminal Law & Criminology 765, 770.  
41 See Johs Andenaes, ‘General Prevention – Illusion or Reality?’ (1952) 43(2) Journal of Criminal Law, 
Criminology & Police Science 176, 193. As late as 2010 the conundrum remained; see Paternoster (n 40) 765 
(‘The empirical evidence leads to the conclusion that there is a marginal deterrent effect for legal sanctions, but 
this conclusion must be swallowed with a hefty dose of caution and scepticism; it is very difficult to state with 
any precision how strong a deterrent effect the criminal justice system provides’).  
42 Sally Simpson et al, ‘Corporate Crime Deterrence: A Systematic Review’ (2014) 10 Campbell Systematic 
Reviews 1, 7 (‘The one area where there appears to be a consistent treatment effect is in the area of regulatory 
policy, but only at the individual level. Effects for other levels are contradictory (with some positive and others 
iatrogenic) and none are statistically significant’). The intervening period suggests problems remain; see Sally 
Simpson et al, Preventing and Controlling Corporate Crime: The Dual Role of Corporate Boards and Legal 
Sanctions (National Criminal Justice Reference Service, 2020) 9 (‘Little is known about what works, what 
doesn’t, what’s promising, and what doesn’t in the prevention and control of corporate crime’). 
43 ASIC, Enforceable Undertakings (Regulatory Guide 100, February 2015) 20–7. 
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Figure 7.1: ASIC’s Use of External Monitors to Ensure Ongoing Compliance 1998–2018 

 
Source: Data Collated from ASIC Enforceable Undertaking Register 

ASIC retains the right to select the monitor, or veto one proposed by the entity that has accepted 

the EU. Moreover, it can independently assess competence, independence and processes to 

manage conflicts of interest.44 ASIC commits only to releasing a summary of any report 

provided to it by the monitor,45 which will be appointed by ASIC itself ‘if there have previously 

been significant shortcomings in work undertaken or remediation implemented by the promisor 

under the oversight of an expert; or a promisor has a history of failing to adequately address 

compliance issues’.46 It has never found this to be the case. The transparency problem rests on 

the fact that very little reporting has occurred on what the monitors themselves found (or failed 

to find). Interim and final external reports contain little meaningful information about structural 

problems identified. It is indicative of failure, perhaps, that none of the monitor reports into a 

failure of internal controls in relation to FX trading practices at Commonwealth Bank of 

Australia47 or its subsidiaries, such as Commonwealth Securities48 and Commonwealth 

Financial Planning,49 expressed reservations about the risk governance vulnerabilities 

 
44 Ibid 20. 
45 Ibid [100.61]. 
46 Ibid [100.62]. It does not report publicly on whether it has taken this position.  
47 ASIC and Commonwealth Bank of Australia Enforceable Undertaking (21 December 2016) 
48 ASIC and Commonwealth Securities Enforceable Undertaking (19 December 2013). 
49 ASIC and Commonwealth Financial Planning Enforceable Undertaking (26 October 2011). 
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subsequently exposed in an independent investigation commissioned by APRA.50 Moreover, 

subsequent self-assessments by major financial institutions revealed similar structural and 

cultural failures, none of which appeared to have been picked up by external monitors in 

previous reporting to ASIC.51 Nor did ASIC use the APRA report on governance failures at 

CBA to impose additional conditions. ASIC maintained external monitors provided a bulwark 

for public confidence in the governance of large institutions accused of misconduct. Given its 

history, this is a long bow to draw. How ASIC reported on these issues gives an indication of 

the relative rigour (or lack thereof) of the external monitoring regime.52 One indicator of audit 

strength occurs when either the external monitor or ASIC express the view that the remedial 

action is ineffective. This could indicate whether the audit is a probing exercise or tick-the-box 

approach. Unfortunately, the evidence is that oversight was linked primarily to box-ticking, 

with ASIC itself writing the summaries, as we have seen in relation to the BBSW settlements 

(see Chapter 4). This raises profound questions about the utility of external monitoring that 

reports solely on what is being done rather than its effectiveness (or otherwise).  

A similar problem pertains to the recruitment of the audit profession as an agent of 

change ex ante, with the imposition of banning orders on those who fail in their professional 

duties. As we have seen in Chapter 3, it is auditors from much lower-tier firms that have been 

primarily targeted. The problem, however, arguably goes deeper than this.53 It is a question of 

 
50 See Australian Prudential Regulation Authority, Prudential Inquiry into the Commonwealth Bank of Australia 
(Final Report, 30 April 2018). 
51 See Australian Prudential Regulation Authority, ‘Self-Assessments of Governance, Accountability and Culture’ 
(Information Paper, 22 May 2019) 9 (noting ‘the extent of issues raised in self-assessments [across major 
Authorised Deposit Institutions, the insurance and the superannuation sectors], accompanied with lengthy lists of 
planned actions, also suggests that many institutions have yet to develop a clear understanding of what factors 
have caused weaknesses to manifest and persist. It is important that boards and senior leadership appreciate why 
frameworks are not operating as intended and challenge themselves on whether proposed actions will be holistic 
and effective in delivering sustainable improvements in behaviours and practices.). 
52 Christine Parker, ‘Regulator Required Corporate Compliance Program Audits’ (2003) 25(3) Law and Policy 
221, 223 (noting a lack of published guidance on what form an external audit should take or the criteria by which 
it is evaluated).  
53 For the collapse of audit authority in the United States, see Mike Brewster, Unaccountable: How the Accounting 
Profession Forfeited a Public Trust (John Wiley, 2003). For institutional pressures see John Coffee, Gatekeepers: 
The Professions and Corporate Governance (Oxford University Press, 2006); for the progressive embedding of 
these pressures in the legal profession, see Katarina Pistor, The Code of Capital (Princeton University Press, 
2019); see also David Kershaw and Richard Moorhead, ‘Consequential Responsibility for Client Wrongs: Lehman 
Brothers and the Regulation of the Legal Profession’ (2013) 76(1) Modern Law Review 26, 27 (noting that ‘the 
idea that the lawyer’s primary function is to zealously advance their clients’ interests has acted as an ideological 
justification for the alignment of the profession’s commercial interests with their clients’ interests and as a barrier 
to close investigation of the role and responsibilities of transactional lawyers’). For application to Australia of this 
dynamic, see Justine Rodgers, Dimity Kingsford Smith and John Chellow, ‘The Large Professional Services Firm: 
A New Force in the Regulative Bargain’ (2017) 40(1) UNSW Law Journal 218, 257 (‘Large firms have reached 
a commanding position by way of their effective break from the traditional model of self-regulation, which is 
based on individualistic and community values, and associational controls. They have become their own locations 
of professional regulation and meaning, deploying hybrid forms of professionalism for their own purposes, 
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what constitutes the responsibility of the professions, or those who aspire to that status. It is a 

debate is which ASIC has been missing in action. As I wrote in 2013: 

Common to each profession is the acquisition of expertise or competence. Its standing 

within the community is predicated on a latent trust that this expertise will be applied 

responsibly through the exercise of professional judgment. The profession itself acts as the 

gatekeeper for the competence and judgment of its members (if not, necessarily although 

arguably performing a similar role for the market in which the profession operates). There 

is a symbiotic relationship between the individual practitioner, the individual firm or 

partnership in which she operates and the professional association. At both individual level 

and for the profession as a whole, professional obligation is predicated on the capacity and, 

indeed, the necessity to uphold the stated values of the profession. This, after all, is where 

the utility of the profession derives. It is also where its reputation derives from. The 

specific duties that bind a professional are, therefore, defined by the expectations that the 

profession has itself created in the public mind. Necessarily, these extend beyond putting 

the interests of clients first. These expectations, however, become exceptionally 

problematic in environments such as capital markets, which are governed by specific 

cultural norms and mores and separated from broader society through (potentially) 

unbridgeable income disparities. Although lucrative for those providing professional 

advice, it is, nonetheless, neither fair nor reasonable that the externalities caused by the 

sector’s misjudgements should be borne by those excluded from its governance. Nor is it 

fair or reasonable for the established professions to retain unwarranted status in the event 

that actual practice consciously undermines the integrity of either the market or the wider 

justice system.54  

Taken together, then, ASIC’s problems stem primarily from its inability or unwillingness to 

communicate the potential value of the EU or to enforce it in ways that could engender 

confidence. Specific and general deterrence both failed, as did the aim of enhanced compliance. 

What we have seen is a façade of enforcement. It represents a strategic failure in both 

communication and the capacity to engender cultural change. What makes this even more 

problematic is that ASIC was aware of significant doubt about the strategy but failed to do 

anything about it. As early as 2014, for example ASIC was mandated by the Senate to account 

for its reliance on EUs.  

 
including defensive ones … Employee professionals are most powerfully managed in these contexts by the partner 
elite and the demands of largely corporate clients rather than the traditional, wider professional hierarchy or the 
community’).  
54 Justin O’Brien, Professional Obligation, Ethical Awareness and Capital Market Regulation: An Achievable 
Goal or Contradiction in Terms (Report, Professional Standards Council, Sydney, 24 June 2013) 7. 
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When ASIC accepts an enforceable undertaking, it needs to have a mechanism in place 

that will provide assurances to the public that the desired changes have indeed taken place 

and that the entity has introduced safeguards that would prevent similar misconduct from 

recurring. The transparency associated with enforceable undertakings should also be 

enhanced; in particular, the report of an independent expert appointed as a result of an 

undertaking should be made public’55 

The Senate Economic References Committee gave prominent coverage to the claims of Anne 

Lampe, a former ASIC media advisor, that the ‘secretive’ nature of the negotiations that inform 

EUs delimited their general deterrence value, and compromised accountability.56 

Notwithstanding the defects, the Senate recognised the potential and need for the EU as a 

regulatory tool: ‘Enforceable undertakings are a legitimate enforcement tool and an important 

remedy that ASIC should utilize. They are cost-effective for the regulator, can change 

behaviour within the entity and enable outcomes and remedies that are timely and that may not 

be achievable through the courts.’57 All that was required, the Senate surmised, was greater 

transparency; hence its recommendation for an Australian National Audit Office (ANAO) 

investigation. The ANAO found minor inconsistencies in application with regards to the 

appointment of independent experts but likewise recognised the value and legitimacy of the 

EU.58 The corporate regulator was advised by the ANAO to clarify its strategic reliance on the 

EU, and document it.  

There is considerable scope to improve the record keeping processes supporting EU 

decisions and compliance monitoring, as documentation was inconsistent, dispersed across 

multiple systems and not always readily available. In addition, ASIC does not measure or 

report on the effectiveness of EUs in achieving intended regulatory outcomes, including 

greater levels of voluntary compliance. Improved performance measurement and reporting 

 
55 Senate Economic References Committee, Parliament of Australia, Performance of the Australian Securities 
and Investments Commission (Final Report, Canberra, June 2014), xxi–xxii. 
56 Ibid 267 (‘These undertakings were discussed and fought over, over months, by armies of lawyers in secret 
behind closed doors and few details ever emerged about how the damage to investors was done, how many 
investors were affected, or even whether the undertaking was adhered to. In some cases the companies involved 
undertook to write letters to affected clients asking them to come in and discuss their concerns. Whether these 
letters were sent, how they were worded, whether they were replied to or what compensation was offered stayed 
secret. Everything seemed to go silent after a brief but meticulously crafted press announcement was released by 
ASIC’). 
57 Ibid 279. 
58 Australian National Audit Office, Administration of Enforceable Undertakings: Australian Securities and 
Investments Commission (Report 38, 2014–2015) 16 (‘EUs are particularly useful in addressing less serious 
misconduct where the promisor is co‐operative. A potential benefit of EUs is in driving changes in a promisor’s 
compliance culture and systems, whereas an administrative penalty (or even a civil sanction) may not lead to 
behavioural change’). 
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would better inform key stakeholders, including Parliament, of the effectiveness of ASIC’s 

regulation.59 

It did neither. Rectifying this should be a strategic priority for ASIC. Understanding the 

nuances of failure is critical to evaluating ASIC’s past performance, and to laying a foundation 

for an integrated regulatory enforcement agenda. If responsive regulation and its enforcement 

pyramid is to work effectively (which is itself an open question if there is no common ground 

as to the underpinning normative framework), there must be an accurate accounting of the past. 

ASIC can only improve, but only through ambition and tenacity. There is much work to do.  

Although ASIC’s approach to its mission was comprehensively denigrated, criticism of 

the enforcement pyramid model by the Royal Commission, as previously noted, was limited to 

the agency’s application of it. The Royal Commission issued a stern warning. It determined 

that unless ASIC embarked on a more aggressive use of litigation, it could and should be 

stripped of enforcement power.60 ASIC’s subsequent decision to use this template to test the 

law (and secure legitimacy) by escalating enforcement to judicial determination, particularly 

in relation to large financial institutions,61 was to provoke political consternation and ire in 

equal measure, matters fully explored in Chapter 5. The then Federal Treasurer, Josh 

Frydenberg, made no secret of his impatience:  

Regulators do not carry out their mandates in a vacuum. They must pursue their mandates 

in a manner that is consistent with the will of Parliament … It is the Parliament who 

determines who and what should be regulated. It is the role of the regulators to deliver on 

that intent, not to supplement, circumvent or frustrate it.62  

At the time of that speech, the urgent need to inject capital into a stalled economy revealed 

stark divergence in priorities that the government was determined to remedy. The government 

worked hard to change responsible lending laws, which would, if passed, strip ASIC of 

substantive power in a critical area. Secondly, the government acceded to a recommendation 

 
59 Ibid 17. 
60 Royal Commission, Final Report (n 36) vol 1, 431. 
61 See ASIC, Interim Report Submission No 5 [25]; ASIC, Interim Report Submission No 9 [41], [45], cited, 
approvingly, if tentatively, in Royal Commission, Final Report (n 36) vol 1, 425–6. For Commissioner Hayne, 
‘time and experience will be necessary [to evaluate whether commitment to needed change eventuates because] 
ASIC’s statements of enforcement policies, and its policies and procedures … were not unorthodox … [T]he 
question is one of culture rather than needing to reformulate policies, processes and procedures. Any resulting 
restatement of policies, processes and procedures will be important only to the extent that it changes what ASIC 
does, as distinct what how it is done’: at 443.  
62 Josh Frydenberg, ‘The Role of Australia’s Financial System in Supporting the COVID-19 Recovery’ (Speech 
delivered to the AFR Banking and Wealth Summit, Sydney, 18 November 2020).  
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to establish a Financial Regulator Assessment Authority.63 Importantly, the remit suggests a 

very different function to that proposed by the Royal Commission. While Hayne saw in the 

establishment of a meta-regulator the opportunity to ensure ASIC would take an aggressive 

approach to enforcement, the messaging from the Treasurer was of a significantly different 

tone. It restricted evaluation of performance to determination of whether, on an ongoing basis, 

ASIC was operating according to Treasury’s priorities and direction (not its own). The mandate 

sought to ensure ASIC, and its prudential counterpart, act in ways consistent with government 

objectives. There was little ambiguity.64 The Treasury was asserting control.65 Here is evidence 

of the primacy of, but also the limitation imposed in and by, politics.  

The proposed reforms, which failed to be tabled before the Senate prior to the 2022 

federal election, suggested the potential political enfeeblement of the regulator. It is open to 

question whether future enactment will secure more efficacious outcomes. Irrespective of the 

outcome, the decision by the Australian federal government to review ASIC’s performance 

again, this time not from within regulatory communities, will have an impact on ASIC, and the 

broader regulatory framework.66 This is not to suggest the sense-making of the new panel is in 

any way suspect. It is, rather, to emphasise the fundamental importance of ideational framing, 

and the risk of subliminal bias if this is not taken into consideration during the review process. 

This is by no means a hypothetical risk. By reasserting political control without changing the 

ideational architecture the Australian government has left unchanged the social and physical 

 
63 Royal Commission, Final Report (n 36) vol 1, 478–80. This initiative was initially suggested in the 2014 
Financial System Inquiry but then rejected by the Government. 
64 See Editorial, ‘Unedifying Affair All Around at ASIC’, Australian Financial Review (30 April 2021) 46 
(‘Rather than the independent regulatory body envisaged by Mr Hayne, this is more likely to be Mr Frydenberg’s 
way of ensuring that ASIC now operates as the Treasurer intends’). 
65 An analysis conducted by The Guardian in January 2021 found four recommendations had been abandoned 
and only 27 had been implemented; see Ben Butler, ‘Banking Royal Commission: Most Recommendations Have 
Been Abandoned or Delayed’, The Guardian (19 January 2021); for limitations imposed by Treasury on ASIC’s 
determination of what constitutes general advice, see Mike Taylor, ‘Treasury, Not ASIC Will Ultimately 
Determine “General Advice” Outcome’, Money Management (6 May 2021) (signalling the importance of a 
Quality of Advice Review to be conducted by Treasury in 2022).  
66 It is indicative, for example, that the key personnel chosen to lead the Financial Regulator Assessment Authority 
are two former investment bankers and a then corporate lawyer; see John Kehoe, ‘Former Macquarie Boss 
Appointed to Review ASIC’, Australian Financial Review (10 September 2021) 1. The body is chaired by 
Nicholas Moore, the former chairman and CEO of Macquarie, along with Craig Drummond, former CEO of 
Merrill Lynch and Gilbert & Tobin corporate partner Gina Cass-Gotlieb, who, according to the firm website, ‘has 
played critical and strategic roles for high-profile clients under ACCC’s enforcement and regulatory investigations 
… [and] is widely recognized as one of Australia’s leading advisors specializing in financial services regulatory 
advice and representing financial institutions before the ACCC, APRA, ASIC and AUSTRAC’; see 
https://www.gtlaw.com.au/people/gina-cass-gottlieb). In December 2021, it was announced that Ms Cass-Gottlieb 
would take over as Chair of the ACCC in March 2022. She no longer sits on the FRAA. 
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geographies of market conduct regulation, and the inherent imbalances within it.67 It bases 

future policy on the assumption of a conversion on behalf of industry, for which there is little 

evidential support beyond hope, and faith. 

III CONCLUSION 

ASIC still suggests its risk focus encompasses consumer outcomes, culture, cyber and climate. 

As the Deputy Chair of ASIC, Karen Chester, has put it, ‘measuring consumer outcomes (and 

doing so well) is perhaps the new Holy Grail for risk professionals’, a task she linked directly 

to the fact that ‘it is a truth universally acknowledged that a cornerstone of culture in an 

organization is its accountability arrangements – how transparent, robust and meaningful they 

are in practice’.68 This is not an abstract proposition. If the EU is to provide a bulwark, it is 

essential that ASIC itself places an accountability lens over its own operation. It must be 

explicit about what it is seeking to achieve and provide evidence of outcomes not merely list 

outputs.  

Settlement can easily degenerate into a public relations exercise. Failure to address this 

risk undermines not only the agency, but the entire administrative process. Much more is at 

stake than a regulator that suffers not from a lack of ability but lack of application, and a 

desultory understanding of or appreciation for the normative dimensions of regulation. Its task 

is, however, both enabled and constrained by the legal architecture, which is now subject to 

review by the Australian Law Reform Commission.69 As noted above, the recommendations 

to simplify the law, while integrating norms into the object of legislation, are potentially the 

most far-reaching proposals of the entire Royal Commission. Staged over a three-year process, 

they will illuminate the politics of regulation but have the potential for radical change. The 

final chapter maps how this debate is framed and its implications for ASIC and outlines a 

research agenda to revitalise responsive regulation itself.  

 
67 Christopher Hood, Henry Rothstein and Robert Baldwin, The Government of Risk: Understanding Risk 
Regulation Regimes (Oxford University Press, 2001) 22. 
68 Karen Chester, ‘The 4Cs of Risky Business’ (Speech, Risk Australia 2021, Melbourne, 25 August 2021). 
69 Christian Porter, ‘Terms of Reference to the Australian Law Reform Commission’ (Attorney General Office, 
11 September 2020).  
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CHAPTER 8 

WHERE REGULATION ENDS: LESSONS FROM PRAGMATISM 

I WHERE THE LAW ENDS 

In the Introduction I posed five objectives for this thesis. First, I wanted to ascertain what ASIC 

hoped to or did achieve with the privileging of negotiation and persuasion over coercion in 

pursuit of its regulatory objectives. Most specifically, I wanted to consider whether the EU, 

which as explained in Chapter 1 is a critical potentially transformative mechanism within the 

responsive regulation model could fulfil that function. The combination of quantitative 

(Chapter 3) and qualitative (Chapters 4-6) investigation, along with evaluation (Chapter 7), 

should leave the reader in little doubt. ASIC’s application has been a failure. The market 

conduct regulator is far from the top of the class when it comes to securing either enhanced 

compliance or effective deterrence. In part this can be traced to industry opposition and 

lukewarm political support, acknowledged by the Royal Commission (see Chapter 7). It also 

reflected a lack of ambition and an unwillingness to challenge ideational framing. Empty 

rhetorical posturing informed practice. As the substantive qualitative chapters confirm, the 

failure to test the parameters of the law reflected ennui.  

The preference for EU settlement was little more than the pursuit of an easy headline. 

In much the same way the ‘why not litigate strategy’, now largely jettisoned (Chapter 7), was 

itself little more than a performative defence mechanism. Not surprisingly, in consequence, 

ASIC’s authority declined. This was most notable in the acrimonious dispute with the then 

Treasurer, Josh Frydenberg, which is referenced throughout the thesis (and discussed in full in 

Chapter 5). The conflict highlights the importance of the political in determining effectiveness. 

Encouraged by academic studies that deployed an instrumental reading of responsive 

regulation, ASIC burnished the myth of independence, a critical assumption underpinning 

responsive regulation (Chapter 1). Absent political support, however, no regulator can survive. 

That the then Treasurer failed in institutionalising structural change in the twin-peak 

framework does not invalidate his criticism, or its chilling impact on ASIC. As discussed in 

the evaluation of performance in Chapter 6 ASIC has shown limited interest in intervening in 

a rapidly cooling real estate market. A crisis may eventuate. It is not a battleground a bruised 

ASIC appears willing to return to. This brings us to the fifth objective. What is to be done?  

This objective for the thesis states explicitly the aim is to ‘suggest how a return to the 

philosophy of pragmatism could provide a stronger normative foundation and provide 
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legitimacy to a re-imagined regulatory state.’ As such, the putative solution has application 

beyond ASIC, and indeed Australia’s shores. It is to this task we now turn. In the process there 

is an opportunity to rescue responsive regulation itself from an intellectual dead end. There can 

be little doubting the importance in practical and theoretical terms. It has been highlighted 

throughout this thesis that the importance of a royal commission in Australia does not rest on 

what it uncovers but on how its recommendations are implemented and subsequently evaluated. 

This alone justifies the approach taken in this thesis, begun after the banking, superannuation 

and financial services royal commission was tabled, and submitted three years later. The 

interim has been revelatory, nowhere more so than in relation to the final recommendations, 

which call for a simplification of the legal architecture. The thesis has argued throughout 

ideational matters are as material as structural ones. We ignore this at our peril, hence the 

forward-looking focus of this last chapter.  

There is a requirement in current legislation for the holder of an Australian Financial 

Services Licence (AFSL) to do ‘all things necessary to provide services efficiently, honestly 

and fairly’.1 The standard appears to remain beyond the reach of Australia’s major financial 

institutions. A breach of the provision is now actionable, with substantial penalties. The 

chairman of ASIC, Joe Longo, acknowledges that ‘Australia is still on a journey. We are 

litigious and we value complexity.’2 This understates the importance of the major review by 

the Australian Law Reform Commission (ALRC) into how to simplify the legislative 

framework. The review is an outworking of the Royal Commission’s two final 

recommendations: to reduce legislative carve outs and incorporate norms into the objects of 

legislation.3 The final ALRC recommendations may well prove to be the most (or least) 

consequential reform, as well as certainly the most complex to achieve in a coherent, cohesive 

manner. Critically, they will have an ongoing impact on how ASIC conceives and 

operationalises its enforcement agenda, most notably the balance between persuasion and 

 
1 Corporations Act 2001 (Cth) s 912A; This is now an actionable offence; see Treasury Laws Amendment 
(Strengthening Corporate and Financial Sector Penalties) Act 2019 (Cth). For ASIC’s application of the new 
standard, see ASIC, AFS Licensing: Meeting the General Obligations (Regulatory Guide 104, April 2020) 104.4–
105.5 (setting out the enhanced penalties). 
2 Ticky Fullerton, ‘Longo’s Way: ASIC Will Litigate’, The Australian (3 September 2021) 13, 18. See also 
Australian Law Reform Commission, ‘Risk and Reform in Australian Financial Services Law’ (Background Paper 
FSl-5, 21 March 2022) 1 (noting the lack of ‘an architecture that can adapt to and support changes in regulatory 
philosophies without generating significant complexity’ a situation ‘driven, in large part, by the inconsistent 
legislative hierarchy in Chapter 7, which, for example, sees both principled and prescriptive obligations across 
various types of legislation: in the Act, regulations, and hundreds of ASIC instruments’).  
3 Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry (Final 
Report, February 2019) 42 (Recommendations 7.3 – reducing carve outs from legislative operation and 
Recommendation 7.4 – integrating norms into objects of legislation). 
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negotiation and coercive direction. It is important to remember the ALRC is an advisory body. 

The task of drafting any legislative change will fall on Treasury, and, with it, a whole new 

consultation process. And so, the band will continue to play. The litigation dance will continue. 

It is talismanic the two recommendations, incorporating six core principles, have generated an 

initial 657-page interim report. It is a category error to think simplification will end the dance 

or the clamour for clarification. The extended case analytic (explicated in Chapter 2) has proved 

valuable in demonstrating how this dynamic operates. In surveying the field, the ALRC itself 

identified thousands of opportunities for piecemeal encounters, each of which could undermine 

future enacted coherence.  

The ALRC’s data analysis reveals that the Corporations Act comprises 3,539 sections, in 

30 chapters, 242 parts, 382 divisions, 262 subdivisions, and 3 schedules. It is accompanied 

by the Corporations Regulations, which comprise 1,418 regulations, in 25 chapters, and 

198 parts, 193 divisions, 74 subdivisions, and 29 schedules. Together, these two pieces of 

legislation are situated within a complex and diverse regulatory ecosystem comprising 

over 270 legislative instruments (2,800 pages) made under the Corporations Act by ASIC; 

more than 191 other Corporations Act legislative instruments (5,300 pages); over 200 

regulatory guides (of more than 7,500 pages); over 20,000 ASIC instruments; and over 

677 ASIC reports (together more than 22,500 pages). Adding to the overall challenges in 

terms of the clarity and coherence of the legislative framework, the Corporations Act has 

approximately 1,349 unique defined terms, some of which are defined differently for the 

purposes of different sections and chapters. More than 550 sections refer to the 

Corporations Regulations, with 1,449 references within those sections. Obligations in the 

Corporations Act are numerous and widely dispersed. Approximately 1,913 sections 

contain words that denote an obligation, comprising 5,453 references to obligations-related 

terms. Standards of reasonableness are used in 500 sections, with 933 references. Sections 

of the Corporations Act include 1,721 references to offences, 820 references to 

administrative discretions, and 187 references to legislative instruments.4  

There can also be little doubting the importance of the ALRC’s task, or the need to ascertain 

why the complexity has occurred. Each is crucial if we are to avoid repetition of an accretion 

dynamic.5 The ALRC, for example, makes much of how Chapter 7 of the Corporations Act 

 
4 ALRC, Financial Services Legislation Interim Report A (ALRC Report 137, November 2021) [1.39]–[1.40]. 
5 Ibid [3.27]–[3.28] noting ‘a lack of comprehensive research into exactly what makes the Corporations Act and 
the wider research regime too complex’). See also ALRC, ‘Legislative Framework for Corporations and Financial 
Services Regulation: Complexity and Legislative Design’ (Background Paper FSL2, October 2021) [18]. In 
tracing the origins of the ‘age of statutes’ (citing Ian Ramsay, ‘Corporate Law in the Age of Statutes’ (1992) 14 
Sydney Law Review 474; Lisa Crawford, ‘The Rule of Law in the Age of Statues’ (2020) 48(2) Federal Law 
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2001 (Cth), which governs financial products and services, has been subject to repeated 

amendment – no fewer than 78 times since the passage of the Financial Service Reform Act 

2001 (Cth). It concedes this can derive from the dynamic nature of the financial sector. In fast-

moving environments like finance, regulation always lags (but must catch up). The ALRC does 

not comment substantively on how legislative change was also occasioned by scandal and 

industry failure. It does not reflect on how interest groups operate to shape the resulting legal 

framework.6 What is equally significant, and problematic, is the absence of analysis on the 

origins of the regulatory state, its rationale or the bitter ideational struggles across political 

divides and between the nascent regulatory state and business, along with intermittent 

opposition from the judiciary.7 These battles are once again raging.8 The sole reference to the 

United States debate on the legitimacy of the administrative process criticises regulation for its 

inefficiency.9 Critically, the ALRC notes that its own analysis of Australian reform reveals the 

 
Review 159), along with a perfunctory analysis of expanding legislation as merely the consequence of political 
performance indicators, the ALRC background paper skews its analysis from the outset.  
6 ALRC, Interim Report (n 4) [3.151]–[3.158] (noting not only an upward linear trend in response to scandal and 
industry failure but also a trend towards a more expansive regulatory perimeter that goes far beyond the nature of 
misconduct revealed). 
7 For a definitive account, see James Landis, The Administrative Process (Yale University Press, 1938). For 
interpretation of these battles and their continued relevance, see Justin O’Brien, The Triumph, Tragedy and Lost 
Legacy of James M Landis (Hart Publishing, 2014). For contemporary contestation compare Philip Hamburger, 
Is Administrative Law Unlawful? (University of Chicago Press, 2014) and Richard Epstein, The Dubious Morality 
of Modern Administrative Law (Rowman & Littlefield, 2020) with Cass Sunstein and Adrian Vermeule, ‘The 
Morality of Administrative Law’ (2018) 131(7) Harvard Law Review 1924; Cass Sunstein and Adrian Vermeule, 
Law and Leviathan: Redeeming the Administrative State (Belknap Press, 2021).  
8 For debate on contemporary jurisprudence that dates to 1984, see Thomas Merrill, The Chevron Doctrine: Its 
Rise and Fall, and the Future of the Administrative State (Harvard University Press, 2022) 55–79. see also Cass 
Sunstein, ‘Who Should Regulate’, New York Review of Books (26 May 2022) 
<https://www.nybooks.com/articles/2022/05/26/who-should-regulate-the-chevron-doctrine-thomas-merrill/> 
(noting, ‘for the first time in eighty years [since the passage of the Administrative Procedure Act 1946] the modern 
administrative state is under an ominous constitutional cloud … [I]f Chevron is not quite dead, it is dying. Whether 
the US government will continue to have the capacity to address pressing national problems will depend on 
whether the Supreme Court transforms the dark cloud that now looms over the administrative state into some kind 
of hurricane’); Noah Feldman, ‘Is the Supreme Court on its Way to Becoming a Conservative Bastion?’ New York 
Times (8 November 2021) <https://www.nytimes.com/2021/11/08/books/review/linda-greenhouse-justice-on-
the-brink-supreme-court.html>. Feldman, the Felix Frankfurter Professor of Law at Harvard Law School, argues 
it is more than possible, with profound implications not only for the Court but also for broader society. He 
concludes ‘it’s hard to write a drama in which the villain hasn’t done anything terrible yet’, but ‘the action – 
terrifying in its prospect – lies ahead’. See also Charles Lipson, ‘Packing the Court, Then and Now’, Discourse 
(21 April 2021) <https://www.discoursemagazine.com/politics/2021/04/21/packing-the-court-then-and-now/>. 
Lipson, a Professor Emeritus of Political Science at the University of Chicago, notes ‘Roosevelt’s court-packing 
episode was crucial to the reconfiguration of American politics, particularly the growth of the centralized state. 
That growth was only possible because the Supreme Court bent to Roosevelt’s demands and approved his 
regulatory programs. No issue is more important today. That is especially true now that the Biden administration 
is attempting yet another vast extension of federal power, the largest since President Lyndon B. Johnson in the 
mid-1960s.’  
9 ALRC, Interim Report (n 4) [55] citing Cynthia Farina, ‘The Consent of the Governed: Against Simple Rules 
for a Complex World’ (1997) 72(4) Chicago-Kent Law School 987, 1030 (making ‘public policy in a 
heterogeneous society with an ambitious regulatory agenda inevitably implicating complex commitments – the 



241 

‘trend is of an increasing number of amending Acts per year. However, this analysis does not 

take into account the length, scope, or impact of each amending Act’ [emphasis added].10 The 

statement highlights how quantitative calculation without accompanying qualitative analysis 

can lack explanatory power.  

If simplification is to embed integrity in the provision of financial products and services, 

we must know who is playing the game, in what manner, and for what purpose. The ALRC 

does not countenance that gamesmanship is possible. Instead, it argues ‘stakeholder input is an 

inevitable and desirable feature of democratic lawmaking, and this underlines the need for 

stakeholder support for effective legislative simplification’.11None of this is to call into 

question the integrity, or competence, of the ALRC. Rather, it is to draw attention to why the 

terms of reference have been chosen,12 how they have interpreted by the ALRC itself and the 

implications of those decisions. The simplification agenda, in turn, cannot be understood 

without reference to whether, or how, to integrate into law the six fundamental precepts, which, 

according to the Royal Commission, underpin the integrity of the financial system: ‘Obey the 

law, do not mislead or deceive, act fairly, provide services that are fit for purpose; deliver 

services with reasonable care and skill; and when acting for another, act in the best interests of 

the other.’13 How this integrative task is conceived, the evidentiary basis on which the ALRC’s 

re-engineering plans are developed, along with the range of stakeholders consulted, will 

variously (if not completely) illuminate the interplay between design processes and resulting 

 
reconciliation of which will necessarily involve an evolving process of contextualizing and adjustment – is not 
likely to be a high-efficiency undertaking’).  
10 ALRC, Interim Report (n 4) [3.152] (emphasis added). 
11 Ibid [45].  
12 Christian Porter, ‘Terms of Reference to the Australian Law Reform Commission’ (Attorney General Office, 
11 September 2020). 
13 Royal Commission, Final Report (n 3) 8–9. From an enforcement perspective, compare with the formulation 
offered by the Financial Services Authority in 2009; see Hector Sants, ‘Intensive Supervision and Credible 
Deterrence’ (Speech, Reuters Newsmaker Event, London, 12 March 2009), arguing:  

The managers of the future must acknowledge and fight against the ‘herd mentality’; ‘the collective wisdom’. 
To be helpful may I suggest a few simple rules which I am sure we all aware of, but it is worth reminding 
ourselves of: 

‘Do not take risks you do not understand.’ 
‘Ensure the focus is on the long run franchise and profitability of the institution not the short term.’ 
‘Ensure a healthy and ethical culture in your organisation!’ 
‘Recognise the future is not predictable and ensure at all times you understand the circumstances under 
which your firm will fail and that you are happy with the degree of risk mitigation you have.’ 
‘Ensure a healthy and thoughtful culture of challenge from the independent directors.’ 

These rules may seem simple, but they are regularly ignored. The recognition that financial markets are not 
rational but rather they are a behavioural system built around personal aspirations is critical to us effectively 
changing this time round.  

The revelation was to prove too late for the FSA, which was unceremoniously disbanded.  
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structure. Each is informed, as this thesis has demonstrated, by often unspoken ideational 

factors as well as material possibilities and constraints.14  

Hayne was both direct and nuanced as to the causes and consequences of legislative 

complexity. Noting a penchant to comply with the letter rather than the substance or objects of 

the law, he came to two conclusions. Firstly, industry pressure to secure carve outs should be 

resisted: ‘As far as possible, exceptions and qualifications to generally applicable norms of 

conduct in legislation governing financial services entities should be eliminated.’15 Secondly, 

in relation to the norms themselves, ‘as far as possible legislation governing financial services 

entities should identify expressly what fundamental norms of behaviour are being pursued 

[whatever they might be] when particular and detailed rules are made about a particular subject 

matter’.16 Moreover, the inference was that the norms he had identified were the most germane; 

not least because they underpin the entire Royal Commission itself.17  

Industry remains sanguine about norms as aspiration. It is a different matter, however, 

when it comes to embedding them into legislation, perhaps even more so now given 

substantially higher penalties associated with any breach of conduct obligations imposed by 

Chapter 7 of the Corporations Act. It is a concern shared by the ALRC, which is constrained, 

or chooses to be, by the terms of reference.18 While the ALRC emphasises the need for clarity, 

it disregards the need to stress equally law’s inherent moral purpose, or how to make such 

 
14 ALRC, Legislative Framework for Corporations and Financial Services Regulation: Initial Stakeholder Views 
(Background Paper FSL1, June 2021) 12 (noting that it had consulted 131 persons or entities to date: 49 legal 
practitioners; 38 academics: 38; 18 industry bodies; nine financial services providers: six judges: three regulators; 
and three consumer representatives. The ALRC also conducted an analysis of responses to the interim report of 
the Royal Commission. It concluded that the simplification agenda received little attention (50 out of 902 
submissions). When it was addressed, consumer groups felt proscribing conduct and prescribing what would 
constitute compliance was necessary. Financial Counselling Australia warned that ‘it is hard to see how much of 
the specific, black letter law could be unwound without dire consequences. Our concern us that “simplification” 
in this context could be code for watering down the law’ (FSL1-17 [32]). Major financial institutions expressed 
caution, but for different reasons. AMP, for example, warned that ‘any radical simplification of the legislative and 
regulatory regime would need to maintain the balance between simplification and clarifying technical matters’ 
(FSL1-15 [26]). The Australian Banking Association submitted that radical change ‘could where appropriate, 
provide benefits for customers, regulators and the industry … Large scale reform would be complex, costly, and 
time consuming, and paradoxically, risk increasing the burden to all parties’ (FSL1-18, op cit. [34]). 
15 Royal Commission, Final Report (n 3) 42 (Recommendation 7.3). 
16 Ibid (Recommendation 7.4).  
17 In its response to the Royal Commission, the Federal Government accepted in principle but with caveats; see 
Australian Government, Restoring Trust in Australia’s Financial System (February 2019) 38 (‘The Government 
agrees to simplify the financial services law to eliminate exceptions and qualifications to the law, where possible. 
The Government also agrees to identify the norms of behaviour and principles that underpin legislation as part of 
the legislative simplification process’ [emphasis in original]). 
18 Porter (n 12) (calling on ALRC to provide ‘a consideration of whether, and if so what, changes to 
the Corporations Act 2001 (Cth) and the Corporations Regulations 2001 (Cth) could be made to simplify and 
rationalise the law, in particular in relation to the matters listed. This leaves it open for the ALRC to take an 
expansive position on what norms’).  
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aspiration enforceable.19 As such, an important opportunity to reimagine financial services 

products and services may have been lost, at least for now.  

The ALRC, like the Royal Commission before it, has through an accident of timing the 

potential to frame global discourse on the regulation of corporate governance. It is important 

to note the ALRC final report is not due until November 2023 (with one more interim report 

scheduled for September 2022 – on hierarchies of law and a third in June 2023 – on Chapter 7 

itself). The terms of reference may be broadened at any time depending on the exigencies of 

the Senate, where a strengthened crossbench holds the balance of power. The ALRC has also 

floated, for example, the possibility that the legal framework governing financial products and 

markets could be excised from the Corporations Act in its entirety.20 Whether without attending 

to the question of purpose this simply displaces the problem is itself an open question. In any 

event, it would be inappropriate at this stage to pre-judge the outcome. What can be explored, 

however, are the potential implications of the current trajectory, and the ALRC’s stated 

understanding of both organisational and regulatory theory and their relationship with legal 

frameworks. The former (insofar as the first interim report is concerned) is non-existent; the 

latter partial and lacking in empirical evidence. We do well, therefore, to begin at the beginning.  

In its interim report, the ALRC noted the redundancy of the first norm articulated by 

Hayne in the context of legislation – a requirement to obey the law. What it means to obey the 

law is a more complicated question than may first appear. With respect, the finality of the 

ALRC’s position strikes one as premature, not least because the terms of reference explicitly 

call for its review to ‘ensure there is meaningful compliance with the substance and intent of 

 
19 Lon Fuller, The Morality of Law (Yale University Press, 1969) 5 (distinguishing between narrow duty 
encompassed in a rules-based order and aspiration to go beyond narrow self-interest); contrast with HLA Hart, 
‘Positivism and the Separation of Law and Morals’ (1958) 71(4) Harvard Law Review 593. For the seminal 
importance of this debate, see Nicola Lacey, ‘Philosophy, Political Morality and History: Explaining the Enduring 
Resonance of the Hart-Fuller Debate’ (2008) 83(4) New York University Law Review 1059, 1064 (‘One useful 
way of looking at the debate is as an extended dialogue on the contours and significance of the rule of law’). For 
background to the staging of the debate itself, see Nicola Lacey, A Life of HLA Hart: The Nightmare and the 
Noble Dream (Oxford University Press, 2004) 196–202. More than sixty years after the Fuller–Hart debate, one 
in which the American has traditionally been seen as the loser, it would appear that what constitutes the internal 
(and external) morality of law is once again in play at least in the United States, and with it a potential rejuvenation 
of the administrative process. The unresolved question is whether appropriate guiderails can be put in place to 
ensure coherence. For supporters of the administrative process, past failure does not invalidate future calibration; 
see Sunstein and Vermeule, ‘The Morality of Administrative Law’ (n 7); see, however, Epstein (n 7) 1 (‘Fuller’s 
steely insistence on legal coherence, clarity, and consistency, coupled with his strong condemnation of retroactive 
laws, does not mesh with modern administrative law’). See also West Virginia v Environmental Protection Agency 
(2022) 597 US __ (30 June) 31 (Roberts CJ) noting that while it may be sensible to cap emissions, ‘a decision of 
such magnitude and consequence rests with Congress itself or an agency acting pursuant to a clear delegation 
from that representative body’.  
20 Tahn Sharpe, ‘ALRC Bombshell: Chapter 7 Removal from Corps Act ‘On the Table’, Professional Planner, 17 
May 2021 see also ALRC, Interim Report (n 4) [1.35]. 
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the law [emphasis added]’.21 Legislative provisions are routinely queried in the search for 

certainty, or, more accurately, the testing (for whatever purpose) of applicable legal parameters. 

Creative or technical compliance has long informed large swathes of industry practice, and 

professional advice, not least in financial services (see Chapter 2). Technical gamesmanship is 

pervasive. To disregard the policy implications of technical compliance is a wasted opportunity 

to identify, or to shift towards – or more accurately, potentially shift (and, more importantly, 

embed) – the desired normative framework. This takes us to three inevitable questions 

associated with the quality and quantum of entrepreneurship in the policy space, in which the 

ALRC is itself a player. How could or should conduct be conceived and reviewed? What role 

could or should enforcement play in steering industry towards other-regarding behaviour, 

issues central to the entire responsive regulation paradigm and the principles-based 

preferencing that underpin it? How will simplification of the law impact on regulatory 

capacity? 

Two conduct issues have assumed seminal importance in the ALRC’s deliberations to 

date. Firstly, what is meant by the obligation to act ‘efficiently, honestly and fairly?’22 Should 

the obligation be read compendiously or as stand-alone duties, and is there merit in replacing 

‘efficiently’ with ‘competently’ or ‘professionally’? As we have seen in Chapter 4, from the 

perspective of the British Parliamentary Commission on Banking Standards, the position taken 

first by the Financial System Inquiry in Australia in 2014 and latterly by the ALRC appears 

quixotic. It is decidedly ideational. Secondly, should the parameters of commercial morality be 

extended beyond equitable doctrine by legislative mandate, and what are the implications on 

the former of the latter?23 The first issue impacts on the corporation and its internal processes; 

 
21 Porter (n 12).  
22 Corporations Act 2001 (Cth) s 912A. There is noticeable discrepancy between the Australian Banking 
Association and one of its constituent members, ANZ, in relation to this matter. ANZ sees merit in separating out 
the terms as they will help clarify that they are not to be read compendiously and will help resolve judicial tension 
on this point’; see ANZ, Submission No 29 to Australian Law Reform Commission, Legislative Framework for 
Corporations and Financial Services Regulation (February 2022) 5. Contrast with Australian Banking 
Association, Submission No 43 (4 March 2022) 10 (‘A separation of the obligations may create a lower threshold 
for each of the obligations, rather than allowing a holistic consideration of the licence holder’s conduct’); see also 
Financial Services Council, Submission No 39 (February 2022) 28 (‘Separation of these words could cause the 
considerable uncertainty and unfortunate judicial and AFCA decisions by potentially providing for such 
determinations to be made on the basis of conduct not complying with just one of these elements and not to all. It 
is preferable not to separate these words in the manner suggested, particularly as breach of the section is a civil 
penalty provision with serious consequences’)  
23 ASIC Act 2001 (Cth) ss 12CA–CC. See in relation to both matters the thoughtful contribution of the Australian 
Financial Markets Association, Submission No 6 to Australian Law Reform Commission, Legislative Framework 
for Corporations and Financial Services Regulation (25 February 2022) 10 (‘The current obligation to act 
“efficiently honestly and fairly” has proved to be difficult to understand and interpret from a compliance 
perspective by industry and along with “unconscionable” conduct are used as catch all enforcement tools when 
more specific offence provisions are not identified by the regulator’).  
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the second on regulatory capacity to change practice in line with changed social expectations. 

Critically, can or should a specific duty of fairness be legislated for, and, if so, on what basis? 

The ALRC makes its own scepticism clear. 

A misunderstanding of the role or purpose played by the fundamental norms can lead to 

suspicion or distrust about the practical relevance or operability of those norms. For 

example, does the fundamental norm ‘to act fairly’ impose some immeasurable concept of 

fairness as between a financial services provider and a consumer? Is fairness to be judged 

from the point of view of the consumer, or of the provider, or of some third party? Is 

conduct unfair if the consumer does not achieve the financial gain expected from the 

product, or should fairness be measured in some other way?24  

While the overarching ALRC agenda and its timeframe go far beyond this thesis, the evaluation 

here provides a framework to understand that agenda and assess the attendant potential impact 

on ASIC’s enforcement strategies. As such, it provides a baseline from which future scholars 

can track the ALRC initiative (itself of sufficient significance to warrant a separate thesis). 

Suffice it to note there is reason for caution, not least because the ALRC, in its technical review, 

does not address the issue of how its simplification agenda may impact on ASIC.25 It does not 

conduct a cost-benefit analysis for any of its recommendations; nor does it place any emphasis 

on the legitimacy of intervention in the culture of organisations. Instead, it prefers reliance on 

industry’s capacity and willingness to engage and a static view of corporate rights, duties and 

responsibilities. We do well to remember that a policy of non-intervention is itself an 

interventionist strategy. 

What becomes apparent in reviewing the Interim Report (the first of three), is the 

somewhat blithe assumption that technical fixes can resolve normative problems, a position 

that ignores the failed history of legislative reform. Complexity in financial market regulation 

is not an anomaly. It is hardwired into the system. And not just here in Australia but across 

developed financial markets, most evidently in the United States (a jurisdiction that the ALRC 

 
24 ALRC, Interim Report (n 4) [1.47]. This remains an active debate in Australia; see eg Chief Justice Chris 
Maxwell, ‘Equity and Good Conscience: The Judge as Moral Arbiter and the Regulation of Modern Commerce’ 
(Speech delivered at the Victorian Law Foundation, Melbourne, 14 August 2019) 16 (‘Adoption of fairness as a 
test might not be conducive to greater certainty. But it would certainly promote better understanding by all 
concerned—and, it might be hoped, higher standards of conduct—if we had a prohibition on conduct which was 
“in all the circumstances, unfair” [rather than unconscionable]’).  
25 ASIC is being diplomatic in this regard; see Joe Longo, ‘Corporate Regulation in Australia: The Legacy of Ian 
Ramsay’ (Speech, Melbourne University Law School, Melbourne, 30 March 2022) 7 (‘ASIC is working closely 
with the ALRC to help achieve its ambitious objectives. Ultimately, it is ASIC’s responsibility to administer the 
law to best effect. However, confidence and trust come from a shared understanding of the problems we are trying 
to solve, the challenges involved in doing so, and the range of solutions open to us’). 
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completely ignores, much to the detriment of its analysis).26 Moreover, a stated preference for 

a return to principles disregards both history and historical evaluation of that experiment.27 

Even in the much-vaunted principles-focused approach advocated by the now disbanded 

Financial Services Authority (FSA) in the United Kingdom, it is often forgotten that the core 

principles were accompanied by a detailed, binding and continuously expanding rulebook.28 

As Hector Sants, the former Chief Executive of the FSA, famously noted, ‘I continue to believe 

the majority of market participants are decent people. However, a principles-based approach 

does not work with individuals who have no principles.’29 On reflection, Sants argued 

historically, the FSA characterised its approach as evidence-based, risk-based and 

principles-based. We remain, and must remain, evidence- and risk-based but the phrase 

‘principles-based’ has, I think, been misunderstood. To suggest that we can operate on 

principles alone is illusory particularly because the policy-making framework does not 

allow it.30  

Nevertheless, the ALRC advocates precisely such an approach. It comments negatively on the  

sweeping scope and indeterminate nature of the ‘efficiently, honestly and fairly’ 

obligation, the prescriptive compliance obligations currently imposed, the proliferation of 

overlapping prohibitory provisions, and drafting which promotes a ‘tick a box’ approach, 

all give rise to unnecessary complexity in this area of law and detract from meaningful 

compliance.31  

In the ALRC’s view, ‘this makes understanding and complying with the law more difficult than 

it needs to be’.32 This is precisely the point. Law can be engineered to be transacted around. 

 
26 I have mapped this process since the collapse of Enron in 2001; see Justin O’Brien, Wall Street on Trial (John 
Wiley & Sons, 2003); Redesigning Financial Regulation: The Politics of Enforcement (John Wiley & Sons, 2007); 
Engineering a Financial Bloodbath (Imperial College Press, 2009); Trust, Accountability and Purpose: The 
Regulation of Corporate Governance (Cambridge University Press, 2019); The Search for the Virtuous 
Corporation: Wicked Problem or New Direction for Organization Theory? (Cambridge University Press, 2021).  
27 See Parliamentary Commission on Banking Standards, Changing Banking for Good (The Stationery Office, 
June 2013) vol II, 356–76. 
28 See Julia Black, Martyn Hopper and Christa Band, ‘Making a Success of Principles-Based Regulation’ (2007) 
1(3) Law and Financial Markets Review 191, 191 (noting the integration of ‘broad-based standards in preference 
to detailed rules, outcomes-based [performance] regulation, and increased management responsibility [as a quid 
pro quo for facilitating entity discretion’). For a searing indictment, see Roman Tomasic, ‘Beyond “Light Touch” 
Regulation of British Banks after the Financial Crisis’ in Iain MacNeil and Justin O’Brien (eds), The Future of 
Financial Regulation (Hart Publishing, 2010) 103 (arguing the move towards principles was a move away from 
regulation itself).  
29 Sants (n 13).  
30 Ibid. 
31 ALRC, Interim Report (n 4) [13.4]. 
32 Ibid. Somewhat paradoxically, the ALRC recommends that fairness be circumscribed by prescription that 
‘includes examples of conduct that is likely to be unfair, in order to clarify what is otherwise an open-ended and 
uncertain obligation’ [13.7], while at the same time removing indicative criteria in relation to unconscionable 



247 

Complexity is the means to do so. Neither corporations nor their advisors are neophytes. 

Nevertheless the ALRC suggests understanding would be enhanced if the provisions were 

separated out, and that the obligation to provide services ‘efficiently’ be replaced with 

‘professionally’, a formulation that may have value to an already outdated conception of the 

legal profession but not those transnational partnerships generating the code of capital.33 The 

ALRC’s framing certainly does not capture the majority of those working in the financial 

services sector, either in professional status or aspiration to become a member of a profession 

with concomitant duties and responsibilities. Similarly, the report has not taken on board the 

explicit warning of the British Parliamentary Commission on Banking Standards that 

professionalisation may be little more than an exercise in virtue signalling; one that gives a 

false patina of legitimacy to an industry for which the model is simply not applicable.34 

Likewise, restating the theoretical value of principle-based regulation does not make it any 

more valid, not least when it has been falsified.35 Debates on whether to privilege rules or 

principles do not progress because one side determines continuance. They progress because 

falsification requires reconsideration of underpinning assumptions; not the acceptance of 

paradoxes that beg rather than answer the question.36  

 
conduct in ASIC Act 2001 ss 12CA and 12CC as well as provisions relating to deceptive or misleading conduct 
or false or misleading representations: at [13.8]–[13.9]. For full discussion of the ALRC’s approach to fairness, 
see [13.43]–[13.120]. The discussion is predicated on Paul Latimer’s seminal work in this area. In a subsequent 
submission to the ALRC, he suggested it had misconstrued both the purpose and legislative history of the 
provision, as well as its implementation; see Paul Latimer, Submission No 3 (26 January 2022) 1 (‘The Report 
contains no evidence beyond two recent dicta in the Full Federal Court and a line in an academic article for the 
need for this proposal. There is no evidence of the mischief if any which it seeks to address, and no research is 
presented to support it ... [T]he ALRC has proposed a solution for a legal problem which does not exist’).  
33 Justine Rodgers, Dimity Kingsford Smith and John Chellow, ‘The Large Professional Services Firm: A New 
Force in the Regulative Bargain’ (2017) 40(1) UNSW Law Journal 218, 257 (noting how the large, particularly 
transnational law firm has carved out a distinct position in relation to obligation more akin to a corporate entity 
than a community of legal professionals); see also Katherina Pistor, The Code of Capital (Princeton University 
Press, 2019). 
34 Parliamentary Commission on Banking Standards (n 27) [592] (noting but discounting the ‘strong 
encouragement to put a great many eggs in the professional standards basket’).  
35 See ALRC, Interim Report (n 4) [2.74]–[2.75] (and accompanying references, the majority of which predate 
the GFC). The report goes on to suggest that notwithstanding the failure it remains widely used: at [2.85]. It argues 
that reliance on principles, without evidence, may be more effective in securing commitment to norms: at [2.90]. 
The single study cited does not provide empirical evidence to back up the claim. The ALRC report also suggests 
erroneously that creative compliance only afflicts rule-based regimes, which is demonstrably false, as Hector 
Sants’ plaintive admission graphically depicts; see Sants (n 13). All regulatory systems can and will be gamed if 
there is not underlying commitment to uphold them, with participants incentivised (and penalised for deviance) 
accordingly. The question is whether we should adopt a principles-based approach that requires empirical 
evidence, evidence that is lacking notwithstanding the ALRC’s clear preference for it: at [2.95]. This stands in 
clear contrast to its earlier assertion that the ALRC is ‘pragmatic, rather than dogmatic, about the efficacy of each 
model of regulation’: [2.75].  
36 ALRC, Interim Report (n 4) [2.92]–[2.93]. 
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Failure to account for this is not simply bad social science research. It is a poor foundation 

for policy formulation, and attendant subsequent legal drafting. The issue is not simply what 

the law is. It is why it is constructed in that way. Answering this critical question is critical to 

understanding what is going on the case under evaluation (see Chapter 2 for intellectual 

scaffolding of this argument). The ALRC cites approvingly what Allsop CJ has termed an 

illusory quest for certainty in statutory instruments (but without contextualising His Honour’s 

critique, as the full quotation reveals).  

One must say something of a modern cast of mind. It is the tendency, almost a mania, to 

deconstruct, to particularise, to define to the point of exhaustion and sometimes 

incoherence. Often, if not always, this is in the name of certainty and completeness; but it 

is false certainty. Attempts to define whole concepts concerning human experiential 

relationships are generally doomed. Such attempts change the concept itself and only bring 

artificial certainty, by that change. It can be like trying to define the beauty of Mona Lisa's 

smile. Not only is the task impossible, but the attempt makes the sublime and emotional 

prosaic.37 

His Honour went on to warn of how ‘deconstruction and particularism plague how we think 

about regulation and behaviour,’ what he had earlier in the same speech held was a consequence 

of an erosion of values. Unchecked, His Honour warned, this could lead to the ‘arbitrariness 

and tyranny of the written world, but the written word not as the vehicle for expressing human 

relationships, but for the expression of power’.38 It is a salutary warning. Allsop CJ recognises 

that the federal parliament has attempted to address this by introducing legislation aligned to 

but ‘decoupled’ from equitable doctrine. His Honour also recognises this raises uncomfortable 

but unresolved questions for the judiciary itself.39 These are questions the ALRC largely 

sidesteps (perhaps to achieve what it interprets narrowly as the objectives set in the terms of 

reference).  

Arguably, the problem is even more pronounced precisely because of the limited nature 

of the consultation process, itself a reflection of a desire not to ‘overburden’ the financial 

sector.40 It is indicative that the technical framing of the inquiry has attracted such little interest. 

The first interim report received only 62 submissions, an overwhelming majority of which 

 
37 Chief Justice James Allsop, ‘Opening Address at the AILA Conference’ (Speech, Perth, 1 November 2018).  
38 Ibid. This is also consistent with the civic republicanism at the core of responsive regulation, as originally 
formulated in responsible regulation, which, as discussed in Chapter 1, has been largely ignored in favour of 
mechanistic application of the famed enforcement pyramids. 
39 Australian Competition and Consumer Commission v Quantum Housing Group Pty Ltd [2021] FCAFC 40 [21]. 
40 ALRC, Initial Stakeholder Views (n 14) 12. 
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focused on the technical dimensions. For once, the metaphor of moving the deckchairs on the 

Titanic does not appear overblown. The value of clichés lies in the fact they contain a kernel 

of truth. On the release of its first interim report, the ALRC president, Her Honour Sarah 

Derrington, herself a Justice of the Federal Court of Australia, provided media guidance. Her 

Honour noted that in determining whether the law was fit for purpose, the ALRC ‘must 

facilitate industry, recognising the dynamic nature of the financial services sector and its 

significant contribution to the Australian economy. At the same time consumers need to be 

able to understand and navigate the law to protect their legal entitlements.’41 This is curious 

phrasing. Industry is to be facilitated, but consumers retain static protections. Note the absence 

of any consideration of the role played by ASIC in enforcing the law, whatever that may be. 

Note also the silence on whether breaches of the relevant legislation should be determined 

solely by the courts or through an admixture of measures, including regulatory discretion not 

to escalate the enforcement pyramid if alternative approaches could deliver better regulatory 

outcomes. The ALRC instead highlights the structural difficulties associated with reconciling 

competing regulatory philosophies, one based on reliance on markets, and the other on 

interventions when markets fail.42 It does so, moreover, without reference to ASIC’s contested 

relationship with industry and professional advisors, and the intermediating effect of the 

political process in creating and remoulding what Katherina Pistor terms ‘the code of capital’.43 

 
41 ALRC, ‘First Interim Report Reveals Significant Complexity in Financial Services Legislation’ (Media Release, 
30 November 2021). It is advisable that the ALRC articulate precisely which interests it services. This, after all, 
is what got ASIC into trouble with the Royal Commission in the first place; see Royal Commission, Final Report 
(n 3) 424 (‘Financial services entities are not ASIC’s “clients”. ASIC does not perform its functions as a service 
to those entities’).  
42 ALRC, Interim Report (n 4) [1.3] (‘Significantly, the Terms of Reference do not require the ALRC to consider 
whether the substantive law by which corporations and financial services are regulated requires reform. Rather, 
the focus of the Inquiry is the extent to which reform of the existing regulatory framework (including Acts, 
regulations, class orders, other instruments, and guidance documents) might: simplify corporations and financial 
services laws; provide an adaptive, efficient and navigable legislative framework, within the context of existing 
policy settings; ensure there is meaningful compliance with the substance and intent of the law; and recognise the 
continuing emergence of new business models, technologies and practices’). For a polite questioning of this 
approach see Law Council of Australia, Submission No 49 to Australian Law Reform Commission, Legislative 
Framework for Corporations and Financial Services Regulation (11 March 2022) 4 (‘The Law Council suggests 
the ALRC may wish to further consider the “big picture” of what could be achieved by this Inquiry, noting that 
the current terms of reference may be unduly restrictive. In particular, the Law Council notes that some proposals 
in the Interim Report may involve policy rather than merely technical considerations’). Moreover, it rejects the 
implicit contention by the ALRC that the Corporations Act can be conceived as ‘coherent’: at 28.  
43 Pistor (n 33). For the ALRC’s position on risk and regulatory philosophy, see eg ALRC, ‘Risk and Reform’ 
(n 2) 2 (‘The architecture of Chapter 7 of the Corporations Act has struggled to adapt to new policy positions 
rooted in shifting regulatory philosophies. However, as the accretion of law over the past twenty years illustrates, 
this Paper finds that policymakers have rarely been willing to undertake the difficult task of reviewing and revising 
earlier policies and regulatory philosophies. Instead, new law has been built upon the old. This has been a 
significant source of legislative complexity—and one which, under the current legislative architecture, drafters 
alone can do little to reduce’). 
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One could add to this complexity the interaction between the courts, the executive, regulators 

and the legislature. As we saw in Chapter 6, disputation was most visible in how the (divided) 

High Court wrestled with expanding the parameters of unconscionable conduct in statutory 

terms. It was also evident in the scathing assessment by Perram J of ASIC’s interpretation of 

its own mandate in the responsible lending litigation, as discussed in Chapter 5.  

In curious timing, just before the release of the Interim Report, Derrington J used the 

prestigious annual W. T Lee Equity Lecture to advocate jettisoning any further legislative 

shaping. Such an approach offered, Her Honour argued, a recipe for thin gruel. Derrington J 

noted how the ALRC was charged with ‘how to reduce legislative complexity to facilitate an 

adaptive, efficient, and navigable framework of legislation within the context of existing policy 

settings. I posit that one way of achieving this aim might be reliance on equitable doctrines and 

remedies.’44 This is far from uncontroversial as the contemporary debates in the United States 

make clear. In her personal view, any expansion of explicit guidance in statutory form would 

perpetuate the complexity problem.45 As noted in Chapter 6, the W.T. Lee lecture series is an 

influential forum for discussing the complex relationship between common law and equity on 

the one hand, and legislation on the other. As further noted, increased statutory prescription 

reflected frustration by the legislature with perceived intransigence of the courts to changing 

social postulates, a central leitmotif of a 2008 address in the same forum by Michael Kirby J, 

then retiring from the High Court. Kirby’s view is tacitly accepted by Allsop CJ in his speech 

to the insurance industry in Perth,46 and in a recent decision of the Full Federal Court of 

Australia.47  

 
44 Sarah Derrington J, ‘O Equity, Equity, Wherefore Art Thou Equity’ (Speech, Banco Court, Brisbane, 18 
November 2021) 1; see also, however, Ramsay (n 5) 1 (arguing ‘irrespective of merit it is now very clear that the 
way in which significant social problems are resolved is through legislation rather than the courts’).  
45 Ibid [53]. For a strident rejection of this reasoning, see Bryan Horrigan (Executive Dean, Monash Law School), 
Submission No 11 to Australian Law Reform Commission, Legislative Framework for Corporations and 
Financial Services Regulation (February 2022) 50–2, 51 (questioning the timing of the proposal given its 
‘potential influence on ongoing mater of substantive judicial and academic attention, untested at High Court level. 
As such, it would have an effect that goes beyond what should be contemplated at this stage of the ALRC’s referral 
purely in terms of simplification, consolidation, duplication, and redundancy of provisions’).  
46 Michael Kirby, ‘Equity’s Australian Isolationism’ (2008) 8(2) QUT Law and Justice Journal 444, 445 (‘The 
vitality of equity in Australia is dependent on the readiness of our courts to develop equitable principles to respond 
to modern conditions and needs. The central theme of this lecture is that the categories of equity are never closed. 
Lawyers have responsibilities for the ongoing renewal of equity’s doctrines and remedies’).  
47 Australian Competition Consumer Commission v Quantum Housing Group Pty Ltd [2021] FCAFC 40 (Allsop 
CJ, Besanko and McKerracher JJ) [92] (holding that neither the existence of a vulnerability, disability or 
disadvantage nor its exploitation is essential in determining statutory unconscionability. Instead what needs to be 
evaluated is whether the conduct evidenced ‘sufficient departure from the norms of acceptable commercial 
behaviour as to be against conscience or to offend conscience and so be characterised as unconscionable’). 
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The approach advocated by Derrington J (stated more forthrightly in the W.T. Lee lecture 

than in the ALRC interim report) has the advantage of certainty. The certainty may be illusory 

precisely because the higher the level of abstraction, the more industry, and its advisors, seeks 

to secure a safe harbour, and do so within the context of what Braithwaite and his co-authors 

have described as the danger of ‘regulatory ritualism’ – and, indeed, in this case, ‘legal 

ritualism’.48 The performance of ritual does not make it any less real in application. It means 

simply the performance can mask the reality of what is happening. Without concerted work on 

how the art of persuasion and negotiation operates within a coherent and cohesive legislative 

framework underpinned by normative considerations as to purpose, which forms the largely 

ignored normative core of responsive regulation, the theory will inevitably fail in practice, as 

will the simplification agenda advanced by the ALRC.49  

What is interesting at this stage is how narrow an approach has been taken across both 

the ‘efficiently, honestly and fairly’ conduct obligation, and in the difficulties associated with 

operationalising statutory unconscionability. It is the antithesis of holistic evaluation, a point 

made with devastating effect by the Consumer Action Law Centre in a coordinated submission 

with the Financial Rights Legal Centre, Super Consumers Australia and Choice.50 In line with 

the policy literature critiqued in Chapter 1, change can occur if there is a confluence between 

problem identification, calibration of existing measures, and political willingness to effect 

substantive reform. The technical approach to norms and their application evidenced in the 

 
48 John Braithwaite, Toni Makkai and John Braithwaite, Regulating Aged Care: Ritualism and the New Pyramid 
(Edward Elgar, 2007) 219 (noting this reflects the conceit of the ‘audit society’ of ‘shallow rituals of verification 
at the expense of other forms of organizational intelligence. In providing a lens for regulatory thought and action 
audit becomes a form of learned ignorance’ (citing in an opening epigram Michael Power, The Audit Society 
(Oxford University Press, 1997) 123). Braithwaite and his co-authors identify multiple forms, including rule 
ritualism – ‘write a rule rather than solve the problem’; legal ritualism – ‘follow the letter and not the spirit of the 
law’; and participatory ritualism – ‘follow procedures that pretend to enhance participation but instead alienate 
(or put to sleep) supposed participants’: at 221.  
49 See Dallas Booth (former Deputy Chief Executive, Insurance Council of Australia), Submission No 35 to 
Australian Law Reform Commission, Legislative Framework for Corporations and Financial Services Regulation 
(February 2022) 5 (‘I firmly believe that much complexity, and most exemptions, carve outs and qualifications, 
can and would be removed if the regulatory framework was broken into sector specific requirements that 
addressed the fundamental nature of the products and services provided in the sector, and provided tailored 
regulatory obligations and protections appropriate to the sector’).  
50 Consumer Action Law Centre, Submission No 34 to Australian Law Reform Commission, Legislative 
Framework for Corporations and Financial Services Regulation (February 2022) 1 (noting that while the ALRC 
conceives its function as the conduct of a technical review, ‘any ‘simplification’ of legislative concepts, be they 
definitions, licensing requirements or substantive rules and requirements of conduct, necessarily engages with 
policy choices. Our commentary that follows thus raises questions of policy as they are central to legislative 
simplification and elimination of exemptions and qualifications in financial services legislation); see also Booth 
(n 49) 6 (‘My main reservation about Interim Report A is that it involves an extensive technical legal analysis of 
the operation of the words in the statute, but has little or no discussion of the impact of those words when a 
financial services provider or their agent interacts with a consumer. This is the point where the regulatory 
framework must be effective (for the consumer) and efficient (for the provider)’).  
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ALRC interim report is contrary both to the postulates of responsive regulation and good 

policy. Normative problems cannot be resolved by technical measures alone or by avoidance 

of their policy implications.51  

It is not enough to say that one is constrained if in so doing one abrogates one’s own 

responsibility. It is, moreover, somewhat naïve to assume that simplification can or will result 

in a static framework. It disregards the dynamic nature of the financial services industry, and 

the dynamics of creative destruction that underpin contemporary capitalism. The task of law is 

to ensure it does not unleash destructive creation, as the history of securitisation (and the failure 

to regulate it) in advance of the GFC so graphically demonstrates.52 This is not to suggest that 

change is impossible. If there is any doubt of the possibility of change, look, for example, at 

global (and national) responses to the COVID-19 pandemic.  

There can be little doubting the existential implications of COVID-19 for socio-

economic, political, and moral imperatives across, and beyond, the liberal order. Extraordinary 

levels of public subvention were required to prevent corporate collapse. Decades of economic 

orthodoxy were jettisoned overnight, with the state unceremoniously brought back in. 

Collectively, we had reached the limits of markets, and indeed market and legal ritualism.53 It 

is uncertain whether the dislocation will herald a fundamental realignment in anchoring 

ideational frameworks. It is, however, a distinct possibility, one advocated by powerful 

coalitions, such as that between Baroness Rothschild and Pope Francis to engineer a moral 

 
51 See Pamela Hanrahan (Professor of Commercial Law and Regulation, UNSW Business School), Submission 
No 36 to Australian Law Reform Commission, Legislative Framework for Corporations and Financial Services 
Regulation (28 February 2022) 1 (noting fundamental problems with the Corporations Act [and other component 
legislative parts of the regulatory infrastructure ‘cannot be resolved ‘within the context of existing policy settings’ 
as required by the [terms of] reference, unless ‘policy’ is very broadly conceived and until it is clearly identified 
and articulated’). For Hanrahan, the policy confusion operates across three interconnected domains. Firstly, the 
framework was designed to be over-inclusive, with customisation expected to ensure adaptability. Secondly, there 
is uncertainty about policy per se and legitimacy (and therefore contestability) of mechanisms designed to further 
it. Thirdly, bifurcation between sophisticated and retail investors introduces its own incoherence. Taken together, 
Hanrahan advocates that the ‘ALRC takes the opportunity to state clearly what is needed to fix the fundamental 
design problems … Regrettably there are regulated entities and their internal and external service providers who 
profit form and entrench the existing lack of clarity in the law’: at 3. See also Law Council of Australia (n 42) 7 
(recommending a thematic redesign aligned to the six normative principles articulated by Hayne, which it 
endorses); see, in contrast, Australian Banking Association, Submission No 43 (March 2022) 7 (noting in its view 
the redundancy of a requirement to obey the law ‘within a legislative context, and a norm to “act fairly” may be 
exceeding broad’. Similarly, the ABA has expressed concern at proposals to recast the parameters of obligation, 
as it ‘would increase the complexity of the law’. In particular, by recasting the requirements of s 961(B) as 
‘indicative behaviours of compliance, ambiguity and subjectivity will be introduced’).  
52 O’Brien, Engineering a Financial Bloodbath (n 26). It is important to remember that the seeds for this crisis 
was the progressive dismantling of the Securities and Exchange Commission’ authority in the aftermath of passage 
of the Sarbanes-Oxley Act of 2002, legislation designed to reform both corporate governance and the management 
of conflicts of interest; see O’Brien, Redesigning Financial Regulation (n 26). 
53 Braithwaite, Makkai and Braithwaite (n 48) 260–88. 
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economy informed by inclusion, as highlighted below. Underpinning assumptions governing 

the relationship between the state, markets and society have been called into question because 

of market, regulatory and political failure to manage, or price, risk. This opens the possibility 

for change in the structure and processes governing the contemporary regulatory state, as well 

as the philosophy that undergirds it, issues addressed in Chapter 2. There is little sign of appetite 

for this in Australia if the ALRC’s preliminary approach is a guide.54 The tyranny of distance, 

the metaphor used to describe the isolation of the island continent, may be apposite after all. 

This raises the question of whether there could, or should, be an alternative.55 One does 

not, however, go to such lengths as re-integration of consumer protection across all markets 

(irrespective of the merit). What we must do is use the opportunity for simplification and 

rationalisation to remain focused on what Pamela Hanrahan and the Law Council of Australia 

have separately called the ‘big picture’, and the Consumer Action Law Centre refers to as the 

need to focus attention less on the conduct itself but on the effect of that conduct.56 As also 

explained in the Introduction, building on the work of Iris Murdoch, what we think can all too 

often determine what we see, or choose not to. If we want to change the way organisations 

 
54 ALRC, ‘Risk and Reform’ (n 2) 8 (noting that the regulatory focus in Australia has not been in reducing risk 
but ensuring choice, upheld by belief in contractual freedom, citing Financial System Inquiry (Final Report, March 
1997) 191). The background paper suggests that interventionist policies undermine that philosophy. At no stage 
does it endorse change but rather endorses simplification deriving from a return to freedom of contract: at 22. The 
Interim Report is of little further assistance; see ALRC (n 4) [1.46] (‘If fundamental norms of behaviour are to be 
specifically identified in the law, a question arises as to the role or purpose of fundamental norms within the 
legislative structure. To identify them simply as ‘fundamental precepts’ does not necessarily assist. One question 
that arises is whether a fundamental norm or precept imposes a legal duty that, if breached, entitles an affected 
person to a remedy (such as damages) or enables a regulator (such as ASIC) to take enforcement action’). While 
raising the question, the ALRC does not answer it. It suggests that there is no need to legislate an additional set 
of fundamental norms: [13.29]. Instead, it recommends legislating norms as the objects, ‘as it may assist to realise 
the fundamental objectives of conduct regulation, which must currently be gleaned from a more exhaustive 
consideration of detailed provisions’: [13.30]. At the same time, the Interim Report notes ongoing concern about 
what this may mean: [13.38].  
55 One of the most radical submissions to the Interim Report suggested re-integrating financial products into 
general consumer law, with ASIC and the ACCC determining which had carriage of any specific dispute through 
already existing Memorandums of Understanding; see Ms Nicola Howell and Dr Catherine Brown (Consumer 
Policy and Regulation Group, Faculty of Business and Law, QUT), Submission No 46 to Australian Law Reform 
Commission, Legislative Framework for Corporations and Financial Services Regulation (March 2022) 3–4. 
56 Hanrahan (n 51); Law Council of Australia (n 42); Consumer Action Law Centre (n 50) 15 (noting any change 
towards outcome-based approaches ‘needs to respond to the cause of the ineffective disclosure. We consider that 
risk adverse compliance postures within firms play a role, though there may be other causes. It seems to us that 
the cause is not simply the existing standards. Given this, instead of regulation just stating the outcome sought 
(which has not worked), we must consider the use of incentives for firms to meet those outcomes’). See, however, 
Allens-Linklaters, Submission No 54 to Australian Law Reform Commission, Legislative Framework for 
Corporations and Financial Services Regulation (16 March 2022) 11 (‘Priority should be given to simplifying, 
clarifying and rationalising the structure and content of the substantive provisions, rather than adding an additional 
later of normative expectations’); Financial Services Institute of Australasia, Submission No 53 (15 March 2022) 
10. 
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think, we need to understand them first.57 This underscores the importance of organisation 

theory, how it seeks to understand the dynamics of decision-making and the need to integrate 

these insights in legislative drafting. Law can offer ways of getting inside the black box. It can 

also limit that investigation. What informs the interim report is a profound lack of interest in 

this foundational question.  

In this concluding chapter I argue that melioristic progress necessitates a return to 

pragmatism, as both philosophical discourse and guiding principle for how to design, 

implement, and evaluate policy interventions, including that of legal drafting. For law to be 

effective, it must have clarity. It must also align with (changed or changing) social expectations. 

It must be enforceable. It must empower rather than restrain delegated regulatory authority. 

This agenda is one that could, and should, inform the ALRC’s work (or at the least raise 

questions about the limitations of its current approach). The answer, as foreshadowed 

throughout, lies in a resuscitation of the principles and logic of pragmatism. In so doing, one 

can address the corporation problem and the problem of the corporation for society. As noted 

in the introduction, the problem to be addressed is whether, or how to exercise agency over 

corporate purpose. This approach allows for the subsequent dynamic use of enforcement to 

embed a new normative foundation for the regulation of corporate governance and market 

conduct. It provides certainty. It articulates a common ideal, which then informs regulatory and 

corporate purpose, rights, duties and obligations. The following sections highlight an agenda 

that use pragmatism as a method, not a destination. They provide an architectural design and 

engineering blueprint.  

II THE OPPORTUNITIES AND CHALLENGES OF PRAGMATISM 

From an initial fulcrum in the drawing rooms of Cambridge, Massachusetts, in the latter half 

of the nineteenth century, pragmatism grew to become an extraordinary intellectual movement. 

Pragmatism’s influence spanned disciplines. More importantly, it percolated deeply into 

American society, speaking directly to its (if often unrealised) founding ethos of freedom from 

domination, a key motif of civic republicanism that informs responsive regulation in its original 

form (as explained in Chapter 1). It did so through a nexus of literature and policy, as much 

 
57 For a review of recent literature, see more generally O’Brien, The Search for the Virtuous Corporation (n 26) 
1–12.  



255 

through alchemy as purposeful invention.58 Pragmatism provided the intellectual foundation 

for the Progressive Era and the New Deal, two of the boldest political experiments in American 

regulatory history (as outlined in Chapter 2). Each was to generate shockwaves that reverberate 

to this day. Those experiments attest to an abiding belief in change, what Oliver Wendell 

Holmes, a former Supreme Court Justice and leading member of the initial Cambridge circle, 

deemed the imperative to adapt.  

The life of the law has not been logic: it has been experience. The felt necessities of the 

time, the prevalent moral and political theories, intuitions of public policy, avowed or 

unconscious, even the prejudices which judges share with their fellow men, have had a 

good deal more to do than the syllogism in determining the rules by which men should be 

governed. The law embodies the story of a nation’s development through many centuries, 

and it cannot be dealt with as if it contained only the axioms and corollaries of a book of 

mathematics.59  

Pragmatism is, therefore, above all a philosophy of practice. It ‘refers to the usefulness, 

workability, and practicality of ideas, policies, and proposals as criteria of their merit and 

claims to attention’.60 While the leading figures differed in subtle but important aspects, 

collectively they believed philosophy should act as a spur for social change. It is, as indicated 

above primarily a method, not a destination. It eschews the absolute. It advocates inquiry for 

truth rather than belief in truth per se as the foundation of logic and knowledge.61 Truth, it 

holds, is an evolutionary process, one that is historically contingent. Consequently, so too are 

the solutions to pressing issues of public concern. Rather than awaiting definitive evidence 

before embarking on change, the process of experimentation provides a basis for rational belief. 

Truth, that is, is not merely a consequence of what is socially constructed. To qualify as truth, 

any given postulate must be verifiable, or, if not, capable of sustaining a suspension in disbelief 

until disproven. This recursive process is the unwieldly (but more accurate) version of 

‘pragmaticism’ proposed by one of the principal founders, Charles Sanders Peirce, a polymath 

blackballed by Harvard for his personal life (which did not stop the august institution from 

acquiring his voluminous archive on his death). 

 
58 See Cornel West, The American Evasion of Philosophy: A Genealogy of Pragmatism (University of Wisconsin 
Press, 1989); for a popular account of pragmatism’s origins, which eschews nuance and complexity for narrative 
drive, see Louis Menand, The Metaphysical Club: A Story of Ideas in America (Farrar, Strauss & Giroux, 2001).  
59 Oliver Wendell Holmes, The Common Law (Barnes & Noble, 2004) 1.  
60 ‘Pragmatism’, Encyclopedia Britannica, Volume 14 (15th edition, Britannica, 1983) 940. 
61 Bertrand Russell, History of Western Philosophy (Routledge, 2004) 730. 
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At its core, pragmatism functions best at times of crisis; hence its seminal importance in 

the Progressive Era and the New Deal, when experimentation facilitated an enormous growth 

in regulatory capacity to curtail market abuses. The global pandemic offers, perhaps demands, 

a similar reset, with specific responses tailored to specific contingencies. It also has the capacity 

to secure more beneficial outcomes, ones in line with changed societal expectations, and ones 

in which there is a willingness by policymakers to adapt to. Across history, a heavy price has 

been paid in the search for iron laws governing social structure.62 It is in this regard that the 

ALRC’s approach is dispiriting, and short-sighted. The ALRC’s focus on a return to a halcyon 

era with commercial activity constrained by equitable doctrine is misguided, as is the somewhat 

naïve view that replacing an obligation to carry out business ‘efficiently’ with a requirement to 

act ‘professionally’ will solve address normative myopia.63 The empirical evidence provided 

in Chapter 3 demonstrates that reliance on professionalism and professionalisation proved 

problematic, not just for the traditional professions but also those who aspire to it, a finding 

consistent with the landmark report of the British Parliamentary Commission on Banking 

Standards, arguably the most forensic exploration of the culture of the financial services 

industry (but one not cited by the ALRC).64  

The ALRC openly expresses sympathy with the fact that, notwithstanding an open-

textured nature of what constitutes fairness, any substantive change could mean Australian 

companies may face an extended period of uncertainty in understanding their legal obligations. 

With respect, if the ideals of deliberative governance are to be delivered on, the range of 

stakeholders required to be consulted (and whose needs must be addressed) extends far beyond 

industry and its advisors. Accordingly, it is worth considering how greater clarity may be 

achieved by adopting a pragmatic perspective on how to regulate, and what constitutes its 

parameters.65 It is also worth restating here that while the terms of reference ask the ALRC to 

look at simplification within the current settings, there is nothing to stop it from concluding the 

current settings are no longer fit for purpose. Failing to see inconvenient truths will not magic 

 
62 Roy Suddaby, ‘Editor's Comments: Why Theory?’ (2014) 39(4) Academy of Management Review 407. 
63 ALRC, Interim Report (n 4) [13.73]. 
64 Parliamentary Commission on Banking Standards (n 27) [273] (The UK’s competitiveness will be threatened 
in the long-term by blindness to the dangers associated with poor banking standards and culture. If the arguments 
for complacency and inaction are heeded now, when the crisis in banking standards has been laid bare, they are 
yet more certain to be heeded when memories have faded. If politicians allow the necessary reforms to fall at one 
of the first hurdles, then the next crisis in banking standards and culture may come sooner and be more severe’). 
65 ALRC, Interim Report (n 4) [13.83] (citing Matthew Harding, ‘Equity and the Rule of Law’ (2016) 132 Law 
Quarterly Review 278, 295). The Interim Report argues that attempting to define ‘unfair’ is ‘unlikely to be 
consistent with the existing policy’, a proposition it is clearly uncomfortable with [13.85]. It suggests ‘a preferable 
means of providing additional clarity would be to outline non-exhaustive examples of conduct that may, or is 
likely to be, unfair’: [13.86].  
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them away. The normative value of integrating market logics into public policy design led to a 

mispricing of risk, with calamitous consequences. We are caught in a vice. Moving forward to 

use the same playbook is, to put it bluntly, a category error.  

As this thesis had demonstrated, the empirical evidence of responsive regulation 

effectiveness is not strong in either its original framing or subsequent reiterations, such as 

‘smart regulation’ ‘problem-based regulation’ or ‘really responsive regulation’.66 When 

operationalised, each takes an instrumental approach without, excepting the original framing, 

questioning the underpinning assumptions.67 This failure can be attributed to a baleful trifecta: 

the eclipse of moral sentiments; the conflation of virtue with material values; and the 

deleterious impact of not paying sufficient attention to normative questions. Taken together, 

the myopia may have elevated the reputation of the theory but not its utility. What is required, 

therefore, is to take existing regulatory theory and practice, and evaluate strengths and 

limitations against embedded ideational and structural constraints.68 This allows for a re-

imagining of the contemporary regulatory state.  

The pragmatist position suggests the best solution to strive for is one that addresses 

specific domains, while remaining sensitive to the plurality of normative considerations that 

have relevance. Resolution, from a pragmatic perspective, comes from mediation and 

accommodation. This, the pragmatists held, was preferable to the alternative, a life of despair 

in which transactional chrematistic reasoning generates its own costs in terms of the fraying of 

the social fabric. To address these failures, one must embark on what Søren Kierkegaard 

described as a qualitative leap, in which truth lies in the search for an object, not necessarily in 

 
66 For largely uncritical review, see Robert Baldwin, Martin Cave and Martin Lodge, Understanding Regulation: 
Theory, Strategy, and Practice (Oxford University Press, 2011) 259–80 (raising but not answering the questions 
of whether they are ‘conceptually satisfactory? Are they capable of implementation in real-life circumstance?’: 
280).  
67 See Laurence Lynn, ‘Globalization and Administrative Reform: What is Happening in Theory’ (2001) 3(2) 
Public Management Review 191, 204 (noting research within paradigms ‘too often consists of the accumulation 
of descriptive studies without an underlying analytic structure’). This also applies when one is looking at ‘elite 
socialization’ patterns; see David Bearce and Stacy Bondanella, ‘Intergovernmental Organizations, Socialization, 
and Member-State Interest Convergence’ (2007) 61(4) International Organization 703. It is also notable in how 
these elites evaluate regulatory outcomes; see Fabrizio De Francesco, ‘Diffusion of Regulatory Impact Analysis 
Among OECD and EU Member States’ (2012) 45(10) Comparative Political Studies 1277. 
68 See Lee-Anne Sim, ‘Influencing the Social Impact of Financial Systems’ (2020) 96(2) International Affairs 
501, 505 (‘From academia to incumbents to the public, economic ideas are ubiquitous, and accordingly influence 
the intellectual contexts in which financial systems sit’); see also John Gieve and Colin Provost, ‘Ideas and 
Coordination in Policymaking: The Financial Crisis of 2007–2009’ (2012) 25(1) Governance 65; Marion 
Fourcade, Etienne Ollion and Yann Algan, ‘The Superiority of Economists’ (2015) 29(1) Journal of Economic 
Perspectives 89; Sumantra Ghoshal, ‘Bad Management Theories Are Destroying Good Management Practices’ 
(2005) 4(1) Academy of Management Learning & Education 75. 
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the object itself. The leap itself is not one based on hope, or faith. It is informed by verifiable 

claims, grounds, and warrants.69  

This reasoning is at the core of pragmatism, which is informed by the integration of logic 

(Charles Peirce), ethics (William James) and political programming (John Dewey). Integration 

draws attention to the power of the political to shape the social concepts with which we 

continuously interpret and reinterpret reality.70 With this framing in place, the complexity of, 

and the constraints on and for, change comes into sharper focus. The search, therefore, is one 

of understanding, and of delineating with precision what the terms of a renegotiation of the 

social contract between business, state and society could or should be and, given the dominance 

of organisations, specifically the role of corporations, and their advisors, within it. Beyond 

technical and technological innovation, while progress in alleviating the human condition is 

possible, it is not certain, as the history of the twentieth century graphically demonstrates.71 

Pragmaticism, as a method, not a destination, offers superior explanatory potential to describe 

what has happened, how it eventuated and what ought to be done about it. The possibilities 

have been captured with eloquence by William James, its most famous interlocutor.  

‘Grant an idea or belief to be true,’ it [the pragmatic approach] says, ‘what concrete 

difference will it being true make in anyone’s actual life? How will the truth be realized?’ 

The moment pragmatism asks this question, it sees the answer. True ideas are those that 

we can assimilate, validate, corroborate and verify. False ideas are those that we cannot … 

The truth of an idea is not a stagnant property inherent in it. Truth happens to an idea. It 

becomes true, is made true by events. Its verity is in fact an event, a process: the process 

namely of its verifying itself, its verification. Its validity is the process of validation.72  

Evocation of the ‘new normal’ has also become something of a cliché. As with all clichés, it 

suggests certainty in an uncertain world. It also harkens somewhat nostalgically to an earlier 

 
69 Bill Harley and Joep Cornelissen, ‘Rigor with or without Templates: The Pursuit of Methodological Rigor in 
Qualitative Research’ (2020) 25(2) Organizational Research Methods 239 (‘Grounds are the empirical data, 
claims are the theoretical conclusions inferred from the data, and warrants are the rules of reasoning that are 
applied to the data to make inferences’ [emphasis added]). 
70 For reasoning based on challenging rather than being subservient to determinism, see Karl Popper, The Open 
Society and its Enemies. . Vol 2: Hegel to Marx (4th edition, Routledge, 1984) 279 (‘If we think that history 
progresses, or what we are bound to progress, then we commit the same mistake as those who believe that history 
has a meaning that can be discovered within it and need not be given to it. For to progress is to move towards 
some kind of end, towards an end which exists for us as human beings’). 
71 William James, Pragmatism: A New Way for Some Old Ways of Thinking (Longmans Green, 1907) 119 
(describing pragmatism as ‘a melioristic doctrine. It holds up improvement as it least possible; whereas 
determinism assures us that our whole notion of possibility is born of human ignorance, and that necessity and 
impossibility between them rule the destinies of the world’). 
72 Ibid 77–8. 
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golden age. It infers accommodation with dislocation or risk must be accepted.73 Risk is 

celebrated, indeed lionised, by the ALRC. What is required is not simply the acceptance of risk 

but assurance that it is being managed within known parameters. Beyond rhetoric, the financial 

catastrophe of 2007–2009 did not lead to the exsanguination of a world order. Notwithstanding 

the economic, social and political costs, the opportunity to reset the relationship between 

business and society was not taken. What the ALRC background paper on risk demonstrates is 

a graphic example of the consequences of this decision. It is far from alone. A similar desire 

for certitude infects the academy.  

As redefined by the editors of a special issue of the Journal of Management Studies, ‘de-

globalization, institutional change, government participation in, and interference with business, 

socio-political movements, rapid communications, digital crime, and disruptive innovations all 

constitute the New Normal and require watchful preparation’.74 The research agenda proposed 

suggests organisational flexibility and adaptability is sufficient to respond to ad hoc events, 

albeit ones with complex interactions. It leaves unchallenged, however, the underpinning 

assumptions of a distinctly Anglo-American conception of corporate governance and 

associated regulatory purpose, one shared by the ALRC. There are reasons, however, to doubt 

this sanguine approach. A call for papers for the equally influential Academy of Management 

Review is, for example, explicit: ‘We need new theories, assumptions, norms, practices, and 

ways of understanding to cope with the increasing stream of disruptions humanity is facing.’75 

The Academy of Management Review highlights the necessity to transcend the boundaries of 

normal science. It cites the need for what Simon terms theoretical reflection on ‘not with how 

things are but how they might be’.76 This research agenda is notable by its absence from 

existing theory or practice. Despite the state taking majority shareholding in financial 

institutions, and in some cases nationalising them, for example, no serious attempt was made 

to shift corporate purpose in the aftermath of the GFC. State ownership, or commanding 

ownership stakes, did not equate to control or changed purpose, as continued misconduct in the 

 
73 Chime Asonye, ‘There’s Nothing New About the “New Normal”. Here’s Why’, World Economic Forum (5 
June 2020) <https://www.weforum.org/agenda/2020/06/theres-nothing-new-about-this-new-normal-heres-
why/>. 
74 David Ahlstrom et al, ‘Managing Technological, Socio-Political, and Institutional Change in the New Normal’ 
(2020) 57(3) Journal of Management Studies 411, 431.  
75 Flore Bridoux et al (eds), ‘The New Normal: Positive Organizational Impact in an Age of Disruption’, Academy 
of Management Review, 30 September 2021 <https://aom.org/research/publishing-with-
aom/submission/2021/09/01/higher-logic-calendar/the-new-normal-positive-organizational-impact-in-an-age-of-
disruption>. 
76 Herbert Simon, The Sciences of the Artificial (MIT Press, 1981) ix.  
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wholesale capital markets demonstrated graphically.77 Similarly, while bailouts extended to 

myriad sectors throughout the COVID pandemic in Australia and the United Kingdom, what 

is perhaps surprising is the lack of any conditionality to advance structural change in either 

specific industries or facilitating transition to a post-carbon future. 

There are real consequences associated with the privileging of incremental change within 

an existing order rather than questioning, and then addressing the limits of pre-existing doctrine 

or theory. The myopia can no longer be avoided. To do so would be to be complicit. Disruptive 

changes are far from abstract. Mayer, for example, suggests the public articulation of corporate 

purpose will be a sufficient buttress.78 He cites in support an initiative by the Business 

Roundtable privileging stakeholder governance, a claim met with derision by some legal 

scholars.79 Davis, in contrast, suggests the need for more intrusive measures. These include 

forging a nexus between directed regulation from above and legislatively mandated worker 

representation from below.80 What neither approach offers is a normative framework of what 

constitutes broader societal obligation, or how to prevent its gaming, issues that have long 

informed regulatory scholarship.81  

While the law provides that overarching framework, the complexity of modern 

commercial life means it can only be delivered through regulation. Leading regulatory scholars, 

including Braithwaite, have recognised the critical distinction between passive capacity to 

implement a given agenda with active capability to transform it.82 It is something the ALRC 

should, with respect, reflect on in its final report. Heady commitment to ‘creative destruction’, 

without noting the sardonic accompanying warning by Schumpeter that ‘the stock market is a 

poor substitute for the Holy Grail’, is a fool’s errand.83 The dominant corporate model places 
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significant emphasis on the efficacy of internal controls to manage identified risk.84 

Conversely, the industrial sociology literature focuses on inherent problems of potential 

alienation if these control mechanisms are imposed without effective consultation.85 A more 

nuanced approach to core mechanisms of control – financial incentives, performance 

management indicators or emphasis on cultural change – seeks to evaluate how these mandates 

are customised.86 What neither approach takes into consideration is the interaction between 

internal controls, narrow readings of liability, and the arbitraging of relationships with and 

between regulators and the court system.87 Each depends on a very particular (and narrow) 

moral framing of what constitutes leadership, duty, and obligation. This suggests fundamental 

change, or progress, depends on transcending a model that bases success on how corporations 

improve ‘their sophistication in managing [perceptions of] ethical performance’.88  

Above all we must remember that any resolution will be temporary. Wicked problems 

are never resolved. They mutate within structural, contextual and ideational boundaries 

informed by spatial-temporal circumstance. It is essential, therefore, to differentiate between 

effectiveness as improvement in ‘efficiency’ and effectiveness as capacity to protect and 

enhance societal welfare. This is the essence of Kierkegaard’s leap, outlined above, which, in 

pragmatic terms, is termed abduction.  

III BOARDING PEIRCE’S METAPHORICAL YACHT 

At the time of its institutionalisation in the 1930s, regulatory framing through the New Deal 

offered more efficacious ways to manage social conflict. The original normative claim was that 

by removing complex, wicked, problems from the political realm socially beneficial outcomes 

could be assured (or were more likely). The passage of time blurs the disjointed and disorderly 

nature of events. There was no predetermined agenda. Instead, the New Deal was informed by 

(at times radical) experimentation. This ranged from enforced self-regulation (Securities and 

Exchange Commission) and corporatism (National Recovery Administration) to 

communitarianism (Tennessee Valley Authority). The New Deal was bitterly contested 
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throughout. Constitutional disputes over questions of administrative law were thoroughly 

intertwined with raging political struggles over the legitimacy of the regulatory state itself.89 

As early as 1960, however, the primary architect of the regulatory state, James Landis, 

recognised that in the United States itself the experiment had failed.90 He attributed this to 

ongoing political interference. He accounted for most of the known variables. These include 

regulatory capture, incompetence, the negative impact of budgetary constraints and the fear of 

accruing criticism from political masters.  

Little in contemporary regulatory theory matches the breadth, depth or acuity of his 

explication of the normative aims of regulation, or the dispassionate critique of its failure. If 

we are to address either deficiency, there is a need to articulate and embed a new ethics of 

responsibility that voluntarily constrains rather than corresponds to the application of an iron 

law, in line with philosophical reasoning that postulates that an act is moral ‘if it is universally 

willable, socially optimific, and not unreasonably objected to’.91 This approach seamlessly 

integrates Kantian and consequential approaches. The analysis must be grounded, in turn, in 

an appreciation of how the political itself is constructed, justified, and secures traction. 

Resolution, and progress, necessitates the re-integration of ‘humanitarian-moral’ 

considerations into economic-industrial-technological framing of what constitutes progress.92 

This is the essence of the political. For Carl Schmidt, ‘if a domain becomes central [as he 

posited the technological one had], then the problems of other domains are solved in terms of 

the central domain – they are considered secondary problems whose solution follows as a 

matter of course only if the problem of the central domain are solved’.93 While the 

humanitarian-moral perspective suggests moral education is sufficient, the sole emphasis on 

technical matters makes moral reflection superfluous. Something existential is lost in the 

process (which was clearly seen in the behaviour of the wholesale market in relation to the 

manipulation of financial benchmarks, matter discussed in detail in Chapter 4).  

Understanding how knowledge is created, and weighted, is critical, which is a further 

attraction of pragmatic reasoning. We are often seduced by the certainty of deductive 

reasoning. By requiring subsumption to a given rule, deduction provides certainty. It also 
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invalidates knowledge generation outside predetermined terms of reference. Inductive 

reasoning can, however, be similarly problematic. The generalising principle rests on a 

probabilistic determination. It cannot provide certainty. Indeed, it may reinforce pre-existing 

concepts and the socio-economic cleavages they generate. In both cases, we risk being 

imprisoned by self-referential terms of reference. As a third method of reasoning, the abduction 

associated with pragmaticism, suggests the futility of searching for iron laws covering human 

purpose. It holds that innovation, and potential progress, occurs in what Charles Sanders Peirce 

called ‘lightning’ moments ‘very little hampered by [set] logical rules’.94  

Peirce advocates pushing ‘off into the lake of thought’ in order to ‘leave the breath of 

heaven to swell your sail. With your eyes wide open, awake to what is about or within you, and 

open conversation with yourself.’95 He does not do so, however, in a conceptual vacuum. The 

pragmatic search is one conducted by scientific communities. It is informed by challenging 

core assumptions to ascertain hitherto unexplained patterns. What constitutes a conceptual 

advance is evidence of helpful distinctions. Usefulness provides a justification for action. 

While necessarily incomplete and provisional, ‘usable re-constructions’ can be further tested 

by deductive and inductive methods,96 as well as through more interpretative or critical 

approaches.97 Proponents of abduction recognise, as highlighted above, that the quest for 

certainty is illusory, if not ‘irresistibly comic’.98 The scale of the ambition was set out in a 

series of lectures by William James at Oxford in 1908, in which the messiness of the observed 

world was a cause for heightened curiosity.  

Whether materialistically or spiritually minded, philosophers have always aimed at 

cleaning up the litter with which the world is apparently filled. They have substituted 

economical and orderly conceptions for the first sensible tangle; and whether these are 

morally elevated or only intellectually neat, they were at any rate always aesthetically pure 

and definite, and aimed at ascribing to the world something clean and intellectual in the 

way of structure. As compared with all these rationalizing structures, the pluralistic 
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empiricism which I profess offers but a sorry appearance. It is a turbid, muddled, gothic 

sort of affair, without sweeping outline and with little pictorial nobility.99  

The aim of the pragmatic method, therefore, is to identify material flaws in our conceptions. 

James calls for the imaginative application of a vision, while prioritising the potential 

consequential impact of its operationalisation. His framework anticipates philosophers as 

diverse as Iris Murdoch – who held that ‘moral concepts set up an entirely different world from 

the world envisaged by science and logic’100 – and Emmanuel Levinas, who argued that ethical 

reasoning mandates not only seeing the other but also accounting for (and taking account of) 

their experience. Progress, in James’ view, requires mutual understanding. His is a philosophy 

of engagement.101 This brings us neatly to the third proponent of pragmaticism, the political 

philosopher John Dewey. For Dewey, the validity of the pragmatic method lay in the 

formulation and reformulation of ideas to improve human experience:  

The consequences of a policy are the necessary tests of the validity of propositions, 

provided these consequences are operationally instituted and are such as to resolve the 

specific problem evoking the operations.102 

Thus,  

with respect to the actual content of the problem, the question is always a concrete one. 

That is, it is a question of specifying factual consequences, which are never inherently 

fixed nor subject to determination in terms of abstract theory. Like all facts subject to 

observation and specification, they are spatial-temporal, not eternal.103  

Dewey argued that rather than reliance on expertise, legitimacy could only be guaranteed 

through agonistic dialogue within and through society. This presupposes an obligation to 

promote ‘effective foresight of the consequences of social policies and institutional 

arrangements’.104 Here is explicit recognition of a difference between facts and their meaning. 

Dewey is forthright about the limitations of positivism.  

If one wishes to realise the distance which may lie between ‘facts’ and the meaning of 

facts, let one go to the field of social discussion. Many persons seem to suppose that facts 
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carry their meaning along with themselves on their face. Accumulate enough of them, and 

their interpretation stares out at you. The development of physical science is thought to 

confirm the idea. But the power of physical facts to coerce belief does not reside in the 

bare phenomena. It precedes from method, from the technique of research and calculation. 

No one is ever forced by just the collection of facts to accept a particular theory of their 

meaning, so long as one retains intact some other doctrine by which he can marshal them. 

Only when the facts are allowed free play for the suggestion of new points of view is any 

significant conversion of conviction as to meaning possible. Take away from physical 

sciences its laboratory apparatus and its mathematical technique, and the human 

imagination might run wild in its theories of interpretation even if we suppose the brute 

facts to remain the same.105. 

For Dewey, observed behaviour is the playing out of ingrained beliefs. As he put it, ‘the 

different theories which mark political philosophy do not grow up externally to the facts which 

they aim to interpret, they are amplifications of selected factors among those facts’.106 These 

shortcuts, or habitations, are at the core of the political.  

It is mere pretence, then, to stick to the de facto, and not raise at some point the question 

of de jure: the question of by what right, the question of legitimacy. And such a question 

has a way of growing until it has come a question as to the nature of the state itself.107 

As a consequence, ‘the more sincerely we appeal to facts, the greater is the importance of the 

distinction between facts which condition human activity and facts which are conditioned by 

human activity. In the degree which we ignore this difference, social science becomes pseudo-

science.’108 If theory is a manifestation of idea creation and legitimation, the assumptions can 

and should be tested empirically. The future of the regulatory state requires attention to the 

interactions and interrelationships across the continuum, from self-regulation to command and 

control. It is essential to find and secure common ground by distinguishing formal and 

substantive obligation. This necessitates agonistic deliberation on what, if any, substantive 

responsibility we owe, or should owe, to others and on what basis this is grounded.  

Formulated in this way, formal responsibility rests, necessarily, on substantive 

responsibility. If, as argued, this informs any social contract, we must generate, live by, and 
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uphold what Jonas terms a new ‘ethic of responsibility,’109 one capable of addressing 

quintessential wicked problems. Jonas notes a despair in which ‘now we shiver in the 

nakedness of a nihilism in which near omnipotence is paired with near-emptiness, greatest 

capacity with knowing least for what ends to use it’.110 For Jonas, resolution requires 

acknowledgement of a rational metaphysics, as ‘novel conditions and perils demand novel 

answers’.111 This is entirely consistent with the claims put forward by the pragmatists 

responding to the challenge of industrialisation in the Progressive Era or the Great Depression 

in the case of the New Deal, or regulatory theorists seeking to legitimate the administrative 

process in an age of governance. It is also consistent with the exhortation by Levinas to break 

free from the prison of dogma:  

The end of humanism, end of metaphysics the death of man, death of God (or death to 

God?): apocalyptic ideas or intellectual high society slogans. Typical of such manifestation 

of Parisian taste, and distaste, these notions take hold with the tyranny of the latest craze 

but are soon reduced to bargain prices and downgraded. Their primary truth is 

methodological. They express a certain state of research in the social sciences.112  

This is not to suggest that rigour can be dispensed with. It is, rather, to argue that rigour and 

trustworthiness should be demonstrated by the authenticity, integrity and cogency of the 

argument. It recognises that the future is not determined. Meliorism is a laudable goal to strive 

towards. It may be probable. It is by no means certain. We are not constrained by iron laws, 

unless we choose to be so. This is consistent with attempts within applied ethics to unify the 

main philosophical traditions.113 As Murdoch has pointed out, the task of philosophy is to 

develop ‘rich and fertile conceptual schemes which help us reflect upon and understand the 

nature of moral progress and moral failure’.114 It is time to get onboard Peirce’s metaphorical 

yacht. The destination charted for is the revitalisation of society itself. 

IV INCLUSIVE CAPITALISM AND THE DEMANDS OF THE MORAL ECONOMY 

Notwithstanding unimaginable technological change, we have lost sight of potential: the idea 

of progress; and the essence of human flourishing, which is our ultimate (and only meaningful) 
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legacy, and, indeed, duty, as custodians of our planet’s increasingly precarious welfare. The 

choice is not a binary one between a moral and a market economy. The market economy, even 

(or perhaps most obviously) in its most virulent neo-liberal form, is itself a function of deeply 

ingrained moral beliefs. The problem is not the absence of values, or inevitable contestation 

within society over which to privilege.115 Rather, we have collectively mispriced moral risk 

within the current dominant axiological model of social ordering. What, then, is to be done? 

How can we lengthen chrematistic timeframes?  

One influential approach is that pioneered by proponents of ‘inclusive capitalism’,116 an 

agenda that began in finance but has expanded into climate change and societal responses to 

the COVID pandemic. It is one that can provide a normative bedrock for the redesign of how 

the Australian corporate and financial services domain is regulated. An innovative alliance has 

been forged between the main purveyors of ‘inclusive capitalism’, spearheaded by Baroness 

Rothschild and Mark Carney, former Governor of the Bank of England and erstwhile Chair of 

the Financial Stability Board, and the Catholic Church, led for the first time by a Jesuit and a 

representative of the global south, Pope Francis, the former cardinal of Buenos Aires.117 The 

former offers technocratic solutions; the latter a (somewhat diminished) moral authority to shift 

political and corporate practice from what the Pontiff has described as a ‘virus of indifference’. 

Each of us has had our own ‘stoppage’, or if we haven’t yet, we will someday: illness, the 

failure of a marriage or a business, some great disappointment or betrayal. As in the Covid-

19 [sic] lockdown, those moments generate a tension, a crisis that reveals what is in our 

hearts … In every personal ‘Covid’, so to speak, in every ‘stoppage’, what is revealed is 

what needs to change: our lack of internal freedom, the idols we have been serving, the 

ideologies we have tried to live by, the relationships we have neglected.118 

The initiative highlights how at least some sectors of big business and the religious world 

recognise the individual mental and social costs of the COVID-19 pandemic overlay pre-

existing, worsening and unsustainable inequality. Moreover, it reflects cognisance of how the 
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politics of anger can debase the individual and corrode the wider polity.119 While open to 

scepticism, as with the secular Davos Manifesto on corporate purpose from which it draws 

inspiration,120 the alliance signals at least an awareness of these deep faultlines. It also suggests 

there is more to the purpose of life than mere survival. Pope Francis has grounded his 

interventionist stance on the need to tackle the root causes of the chrematistic thinking that 

informs the political. ‘Don’t run away, don’t take refuge in escapism, which in this time is of 

no use to you’, he advises, cautioning that until we revive our sense of responsibility for our 

neighbour, and every person, grave economic, financial and political crises will continue: 

‘We’re realizing all of our thinking, like it or not, has been shaped by the economy. In the 

world of finance, it has seemed normal to sacrifice [people], to practice a politics of the 

throwaway culture.’121 Invoking Dostoyevsky, Pope Francis was forthright:  

I am going to dare to offer some advice. Go down to the underground … Go down into the 

underground and pass from the hyper-virtual fleshless world to the suffering flesh of the 

poor. This is the conversion we have to undergo. And if we don’t start there, there will be 

no conversion.122  

The intervention is pointed. Dostoyevsky’s Notes from Underground is an exceptionally 

disturbing book. The unnamed official’s tirade against authority holds a cold, unflinching light 

to the entire Enlightenment project. The novel is a parody of Jean-Jacques Rousseau’s 

confession ‘L’homme de la nature et de la veritie’ [the man of nature and of truth].123 What is 

truth is, as we have seen in Chapter 2 and again in this concluding chapter, constructed or 

assembled both individually and socially through the complex interplay between rules, 

principles and social norms.124 We are a long way from the Russian underground. 
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Technological and scientific improvements have radically transformed our world. The deeper 

questions of how to live and why, however, remain stubbornly unresolved. What is equally 

evident, however, is that the course for change will not come from the political realm alone, 

not least because of the entrenched nature of neo-liberal discourse, and its sway over problem 

definition. This logic is informed by belief that remedies may make matters worse; would not 

make a definable difference; and could jeopardise the legitimacy and self-interest of those who 

have benefited.125 This is precisely why the ALRC has erred. While it is understandable that 

governments have focused on tactical responses, the paucity of imagination in what a re-

imagining of society may entail is striking. It is a malaise not confined to Australia.  

Beyond newspaper editorials and sophisticated radio discussion programs,126 little of 

substance in the policy domain has been developed, beyond hope that normalcy can and should 

return (a normality that has itself highlighted what Pope Francis has memorably described as 

the sacrificial nature of the liberal order). Contracting out the solution to the private sector is 

unlikely to be successful, precisely because voluntary initiatives do not carry sufficient sanction 

to change incentives (or push change beyond minimum standards, lessons we see from both 

literature and its application by a technocratic elite nudging incremental political change).127 

What is needed, therefore, is a way of reshaping political debate on warranted claims. The 

potential significance of inclusive capitalism as a framework is on how it extends, and deepens, 

the range of voices involved in determining social consciousness. This is at the essence of the 

development of a functioning ‘moral economy’ as an alternative to mercantilism, as E.P. 

Thompson famously described the emergence of the working class in eighteenth-century 

England.128 Determining the parameters of a contemporary ‘moral economy’ suggests potential 
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ways to channel anger productively. This occurs precisely because, as Thomas Arnold has 

suggested,  

the grounds for politically significant moral indignation do not lie only or even 

predominantly at the level of clashing economies or cultures. They lie instead at the level 

of specific social goods, at the intersection of nested sets of meaning and value called into 

question by equally specific changes in circumstance.129 

Arnold suggests that determining the efficaciousness of a moral economy rests on whether it 

generates ‘social goods’ consistent with ‘the principles communities canvass when judging 

whether specific developments are legitimate’.130 His conclusion merits quotation in full:  

Because of the mutual, constitutive, and subjectively meaningful properties of specific 

social goods, moral economy is embedded in concrete, ongoing social relations, not in 

generalized, mechanical moralities or romanticized pasts. In sum, important kinds of 

political and economic activity reflect the inherently cultural properties of meaningful 

goods, and a moral-economic analysis based on social goods is especially well suited to 

explain them.131  

This re-conception suggests it can be empirically tested whether privileging amoral self-interest 

is conducive to the erosion of ethical restraint, what Bowles terms an ‘unintended cultural 

consequence’ of the market economy paradigm.132 It also implies that substantive change 

requires cognisance of and respect for mutual obligation. Seen from this perspective, the 

development of a genuine moral economy requires the integration of technical engineering and 

normative reasoning with much broader communities of practice that that envisaged by the 

ALRC.  
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clarity inhibits effectiveness, making it ‘a symbol to be invoked rather than a concept with substantial meaning’). 
Carrier argues that ‘moral economic activity occurs in and helps to reproduce relationships in which the transactors 
have become obligated to each other because of their past transactions. This means that such activity is motivated 
to a significant degree by the relationship in which it occurs’: 30. 
130 Arnold (n 129) 91. 
131 Ibid 94. 
132 Samuel Bowles, The Moral Economy: Why Good Incentives Are No Substitute for Good Citizens (Yale 
University Press, 2016) 2; see more generally David Rose, The Moral Foundation of Economic Behavior (Oxford 
University Press, 2011) 17 (noting that ‘culture does not matter because moral beliefs matter and they are part of 
the culture; culture also matters instrumentally too’ in supporting a ‘high-trust society’). 
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In setting out an ambitious program for change, Mark Carney, for example, has argued it 

is only through the integration of the financial, the economic, the social and the political that 

the tragedy of short-term horizons, and their deleterious impact on the global commons, can be 

addressed with sufficient pace, urgency and scale. Now the United Nations special envoy on 

climate change, Carney has an even broader ambition than inculcating change in the finance 

sector. In both cases, however, a similar trifecta is advanced: enhanced reporting; aligning risk 

management calculi to the safeguarding of sustainable growth; and recognising the non-

monetary value of an asset (before its destruction appears on a ledger balancing risk and 

returns). This will not in itself diminish gaming, misplaced faith in omnipotence or reliance on 

mechanised compliance. To address these requires the application of judgement (and 

acceptance of binding commitments; factors still notable for their absence).133 Carney accepts 

this must be girded, however, by a redefining of purpose, which itself necessitates the creation 

of political alliances.  

It is about bringing companies, communities, and countries together to manage our global 

ecosystem. By developing a consensus for sustainability, we can unleash the dynamism of 

the private sector to put value in service of values. If society sets a clear goal, it will become 

profitable to be part of the solution, and costly to remain part of the problem. If, as it is 

beginning to appear, society’s values are being redefined, prioritising resilience, solidarity 

and sustainability, the tensions between urgency and complacency can be resolved.134  

The significance of Carney’s Reith lectures should be understood in connection with the formal 

and informal alliances constructed to nudge the inculcation of longer-term horizons (of which 

the alliance with the Vatican is by far the most significant). This approach is as revolutionary 

as it is evolutionary. It suggests individual agency does not have to be subsumed within a 

collective, an approach Hayek famously warned would lead inexorably to ‘the road to 

serfdom’.135 Instead, it would facilitate human flourishing to grow by giving voice to the 

powerless, the disenchanted and the disaffected, a message very deliberately framed by the 

exhortation by Pope Francis throughout the COVID-19 pandemic.  

The alliance between Carney and the Vatican is intended to achieve a realignment of 

global society. Critically, it is based on the recognition that the political is both the key and 

 
133 Amar Bhide, A Call for Judgment: Sensible Finance for a Dynamic Economy (Oxford University Press, 2010) 
32–5. 
134 Mark Carney, ‘From Climate Crisis to Real Prosperity’ (The 2020 Reith Lectures: How We Get What We 
Value, Glasgow, 23 December 2020). 
135 Fredrich Hayek, The Road to Serfdom (Routledge Press, 1944).  
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obstacle to progress, which, in turn, suggests the ongoing power of vested interests within any 

given regulatory domain to either support or thwart policy reform. The proposed normative 

aim, therefore, is threefold. It seeks to connect – or more accurately reconnect – the individual 

to society; privilege other-regarding sentiment; and facilitate an emotional change in both the 

individual, and his or her relationship with the world, while providing the institutional 

mechanisms to produce warranted trust. In doing so, it has the potential to ameliorate the impact 

of negative knowledge in addressing real or perceived feelings of slight, abandonment and 

resentment.136 Moreover, it recognises that anxiety and fear cannot be addressed without the 

articulation and embedding of purpose, nor can trust be built in their absence.  

The ultimate success (or failure) of the initiative will be predicated on whether it changes 

broader socio-economic, cultural and, crucially, corporate dynamics. It is this dimension that 

needs sustained and calibrated attention if the operation of the contemporary regulatory state 

is to be transformed. Critically, this repositioning is a direct attack on the alchemy of the 

market economy, what Karl Polanyi first identified as a utopian fantasy dressed up in the 

garb of scientific evidence of iron laws of development. 

What followed was a remarkable act of epistemic cunning: While claiming to have shifted 

the center of gravity from the morality-laden coercions of government to the morally 

indifferent sphere of economic science, political economy smuggled in under the cloak of 

nature a new metric of morality, this one measured by conformity to the laws of nature. As 

the site of the self-regulating force of nature, the market’s adjudications by definition were 

just because they were unimpeded by human capriciousness, political power, or social 

justice. In a dizzying ethical brain twister, the moral neutrality of nature laid the predicate 

for the invention of a new morally privileged sphere of market justice.137  

It is this intellectual conceit (and deceit) that must be unravelled if change is to be embedded. 

This could, and should, be the basis of much more capacious definitions of cost-benefit 

analysis. It is a task that can only be achieved through regulation. Significant care is required 

if we are not to privilege by default the illusion of change by elevating the symbolic over the 

substantive. Notwithstanding considerable evidence to the contrary, we remain susceptible to 

 
136 Martha Nussbaum, Anger and Forgiveness: Resentment, Generosity, Justice (Oxford University Press, 2016) 
38 (noting that while anger can perform a useful function for a ‘skilled entrepreneur’ to raise consciousness, it 
cannot facilitate meaningful change as it ‘embodies an idea of payback or retribution that is primitive, and that 
makes no sense apart from magic thinking or narcissistic error’). Nussbaum’s account is grounded not in the 
Judeo-Christian literature but the dramatological concerns of ancient Greece, most notably Aeschylus’s Oresteia 
(University of Chicago Press, 1953), and Aristotle, The Nicomachean Ethics (Penguin Books, 2020), quotations 
from which are presented in epigrammatic form in the front matter and anchor subsequent reasoning. 
137 Somers (n 128) 227.  
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the siren calls of certainty, and the rituals they instantiate. Nowhere is this more evident than 

in the field of corporate governance and financial regulation, where the search for parsimonious 

explanations has occluded what we see. That is what is both interesting138 and important.139  

V CONCLUSION 

There are multiple accounts of how to regulate. There is little consensus on the normative value 

of regulation. The leading textbook in the field devotes a mere ten pages to the question of why 

one could or should regulate.140 In part this can be attributed to a focus on instrumentalism and 

the complexity of managing wicked problems. Much is lost in this Faustian bargain, not least 

the sustainability of the liberal project itself and its abstract (but unfulfilled) commitment to a 

social contract, first articulated by Jean-Jacques Rousseau, but subjected to such scorn by 

Dostoevsky and skilfully posited as an example of moral failure by Pope Francis. For Martha 

Nussbaum, as one of the leading political philosophers of her generation, fealty to such a flawed 

position is indefensible:  

[L]aw is about protecting important, and distinct, aspects of human lives. That emphasis 

on human flourishing is important, because if that is what we are doing – not primarily 

preserving an abstract structure – then it appears that we should choose a solution that 

actually does promote human flourishing, and this surely pushes us in a welfarist direction. 

The social contract is about and for something [ emphasis in original]; it’s not an agreement 

for agreements sake.141  

While there is considerable rhetorical merit in Nussbaum’s plea, what has not been 

sufficiently calibrated is the interaction between property rights in legal systems and freedom 

to contract as an ideational weapon. Neither is inevitable, nor can they be based on a verifiable 

claim to authority based a pre-existing natural order. Each, however, has an enormous impact 

on the dynamics of regulation, where resolution of complex disputes often takes place within 

the shadow of the state. Moreover, the constructive ambiguity over what contractual freedom 

means is by no means accidental. The most significant factor in this approximation of reality 

is the unwillingness to scrutinise the underlying assumptions governing much social theory on 

 
138 Murray Davis, ‘That’s Interesting! Towards a Phenomenology of Sociology and a Sociology of 
Phenomenology’ (1971) 1(1) Philosophy of the Social Sciences 309. 
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140 Baldwin, Cave and Hodge (n 66) 15–24. A subsequent chapter, ‘Explaining Regulation’, examines the 
dynamics of regulation as seen from the public interest, interest group theory, ideational conflict, and institutional 
theory. These are all viewed instrumentally. 
141 Nussbaum (n 136) 184. 
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the organisation or on how to regulate it. There is a profound need to unpack these assumptions, 

precisely because of their role in facilitating the gaming of both structures and processes. We 

need pragmatic but principled solutions that dare us to dream of a better future, and progress. 

Responsive regulation has a critical role to play in this process, as both a guardrail and an 

exhortation. To take away its core normative component, which has animated the ASIC’s past 

application of it, undercuts the theory and makes it and any agency deploying it susceptible to 

capture. Similarly, ASIC is constrained by its operating environment, most notably the 

legislative context. The danger of the technocratic approach to simplification advanced by the 

ALRC is that it chooses not to see what the problem is, or to identify the limitations of the 

current policy settings, and thus fails to build political coalitions to advance change. Without 

attending to this as a matter of urgency, we have reached an inflection point, one at which not 

only law but regulation ends, as both pragmatic guide and route to melioristic outcomes.  

Let us return, in conclusion, to the five questions posed above. ASIC had hoped to 

achieve through demonstration effect substantial change in how corporations conceived their 

duties and responsibilities; hence its sustained emphasis on culture, particularly through the 

Medcraft years. It had been warned against that approach by the former chair of the Financial 

System Inquiry. This was, however, a largely performative dispute on both sides. The ultimate 

decision of the ASX not to introduce a social licence into its corporate governance guidelines 

demonstrates conclusively the inability of ASIC to shift the dial. While ASIC was constrained, 

it did have options as an independent agency. The failure cut across retail and wholesale 

markets. No serious attempt was made to articulate, let alone institutionalise, what restraint 

could or should look like. What constitutes fairness, and whether it can be delivered, was never 

seriously canvassed. In delivering his then infamous, now famous, dissent in Lochner, His 

Honour Oliver Wendell Holmes, a leading voice of the initial pragmatist wave, was, if nothing 

else, clear:    

This case is decided upon an economic theory which a large part of this country does not 

entertain. If it were a question whether I agreed with that theory, I should desire to study 

it further and long before making up my mind. But I do not conceive that to be my duty, 

because I strongly believe that my agreement or disagreement has nothing to do with the 

right of a majority to embody their opinions in law… a constitution is not intended to 

embody a particular economic theory, whether of paternalism and the organic relation of 

the citizen to the State or of laissez faire. It is made for people of fundamentally differing 

views, and the accident of our finding certain opinions natural and familiar or novel and 
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even shocking ought not to conclude our judgment upon the question whether statutes 

embodying them conflict with the Constitution of the United States.142  

There is restrained wisdom in this conclusion. Just as it is not for regulators to act as 

philosopher-kings, so too there is a call for restraint on the part of the judiciary. It remains, 

however, an active dispute, particularly in the United States. It is time to take that debate out 

of the shadows. What we think, as Iris Murdoch so eloquently put it, does indeed determine 

what we see, or choose not to. The consequences of that decision are clear. These are, at their 

core, political problems. Changing dynamics to see beyond ourselves necessitates a 

questioning of the entire Enlightenment project, matters that are only hinted at by the appeal 

of contemporary proponents of a turn to a moral economy, most notably Pope Francis and his 

tentative alliance with inclusive capitalism. This necessitates a calculation of duties and 

responsibilities as well as rights. Inclusiveness animates this thesis. It not only encourages but 

mandates awareness of the other, a core insight that unites an unlikely pairing: Carl Schmidt, 

the political theorist who besmirched his legacy with dalliance with the Nazis, and Emmanuel 

Levinas, who fled the Holocaust to inspire the world by emphasising tolerance and 

understanding. At the core of responsive regulation is empathy. It is not a technocratic theory, 

but a normative one. We have forgotten that impulse, and guiding framework. We have become 

impoverished as a result. It is time to re-imagine. It is time to get aboard a yacht charted to the 

destination of decency. One final question remains: is that too much to ask?         

 

  

 
142 Lochner v. New York, 198 U.S. 45 (1905) 75-76 (Holmes CJ); Lochner was overturned in 1937, see West Coast 
Hotel v Parrish 300 U.S. 379 (1937).  
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APPENDICES 

APPENDIX 1: SEARCH PROTOCOL (9 JULY 2021) 

Administration  
 
Title  

 
Searching and Synthesising the Literature on Regulatory Effectiveness: Mapping the 
Interplay Between Structural and Ideational Factors 

 
Date 9 July 2021 

 
Registration 

 
Submitted as part of progress review to Associate Professor Antony Ting, University of 
Sydney Business School 

 
Author Justin O’Brien, Department of Business Law, University of Sydney Business School, 

Abercrombie Street, Camperdown, Sydney 
justin.obrien@sydney.edu.au 
 

Contribution The protocol follows but adapts the policies and guidelines of the Campbell 
Collaboration. Adaptation is required given the necessity for work submitted at part of a 
PhD at the University of Sydney to be the sole work of the candidate. The author 
acknowledges the help of specialist librarians at the University of Sydney Library (Ms 
Emma Petherbridge and Dr Yulia Ulyinnakova).   

 
Support This doctoral research is funded by the Commonwealth of Australia. This support is 

gratefully acknowledged.  
Protocol  
Introduction The Royal Commission into Misconduct in the Banking, Superannuation and Financial 

Services Industry was scathing in its critique of the performance of the Australian 
Securities and Investments Commission, most notably with regards to its approach 
towards enforcement. It argued that ASIC’s preference for negotiation over prosecution 
failed to deliver specific and general deterrence. Was the criticism justified?  ASIC 
maintained that its approach to securing outcomes was informed by fealty to the doctrine 
of responsive regulation, which holds that persuasion and negotiation are more effective 
than reliance on punitive measures. Did flaws derive from maladroit application of 
strategy or are they linked to problems associated with the theory itself.  There has been 
only one systematic review into corporate crime and the efficacy of regulatory 
interventions to secure enhanced compliance (covering literature to 2010). It found that 
regulatory interventions may have a small effect but only at the level of the individual 
(Simpson et al 2014). There is no evidence that these approaches have an impact on 
changing either corporate culture or organizational practice. This raises the question of 
why interventions do not work. The literature review has been scoped to take into 
consideration the interplay between structural and ideational factors in the governance 
and regulation of the corporation.  

 
Objectives The review will examine all extant empirical literature on the effectiveness of legal and 

regulatory interventions in controlling and reducing the instance of malfeasance and 
misfeasance within corporations and the markets in which they operate.  Specifically, it 
will identify studies that examine how specific interventions impact on practice and 
report on the outcomes (whether positive, negative or inconclusive).    

Methods  
 

Research question 
tailored to CIMO 
methodology 

 
Within corporate and market conduct domains [Context], does the application of the 
theory of responsive regulation [Intervention] through Enforceable Undertakings and 
other forms of negotiation and persuasion available within enforcement pyramids 
[Mechanisms] provide more effective results in terms of securing substantive 
compliance, or enhancing specific and general deterrence [Outcomes] than reliance on 
command and control or court determined litigation and sanction. If so, what are the 
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measurable benefits, and are these linked to presence or absence of contestation over 
questions of regulatory purpose, legitimacy, and authority? If not, what structural and/or 
ideational factors accounts for its continued dominance in regulatory theory and practice 
and do these differ within and between specific communities of practice [Implications 
for Future Research Trajectories]?   

 
Criteria for 
inclusion/exclusion 

 
The search is conducted using a set of keywords that ensure the widest possible range of 
studies is collected, irrespective of whether qualitative, quantitative, or mixed methods 
are deployed and whether the epistemological approach is based on positivism, 
interpretivism, or critical theory. The criteria for inclusion are as follows:  

(a) The study evaluates and provides evidence of the efficacy (or otherwise) of 
legal and regulatory interventions designed to influence corporate behaviour, 
enhance compliance or secure specific and general deterrence. 

(b) The study situates findings with broader debate on the relative merits of 
punitive or rehabilitative dimensions of legal and regulatory policy. 

(c) The study reports on specific outcomes and provides detail of measurement 
(d) The study is written in English (or translated into English). 
(e) The study has been published after 1992, the year in which Ayres and 

Braithwaite published the influential Responsive Regulation: Transcending the 
Regulation Deregulation Debate (Clarendon Press, 2002), which posited that 
negotiation and persuasion leads to more substantive compliance than relying 
on punitive sanction alone.   

(f) Book reviews and studies without an empirical dimension or do not address 
effectiveness (however described) are excluded. 

Database 
Searching 

The following databases are used:  
a) SCOPUS 
b) WorldCat 
c) Web of Science 
d) EconLit 
e) JSTOR 
f) SSRN 
g) HeinOnline 
h) AGI Plus Text 
i) AustLII 

The limitations of database construction are noted in advance. The Australian 
Attorney General Information Service dates back to 1999, for example, while JSTOR 
omits from its search research published in the past five years. The use of multiple 
databases mitigates the risk of omitted key work. Moreover, while Google Scholar is 
used to cross check, Google Search it is not a primary source given that the search results 
differ according to geographic location and the search history associated with individual 
computer IP addresses.  

The search is not limited to peer-reviewed research. In addition to database 
searching the bibliographies of influential handbook series on public policy, corporate 
crime and regulation are reviewed. It will also include the grey literature, thereby 
minimising the risk of publication bias. This also provides benchmarks on which to 
evaluate performance. These sources include government inquiries and policies 
advocated at international level from the following sources: 

a) International Organization of Securities Commissions 
b) Financial Stability Board 
c) Organization for Economic Cooperation and Development 
d) Australian Law Reform Commission 
e) Australian Productivity Commission 

 
Sequential 
Ordering 

 
The searches are conducted on each individual database, with total number of hits 
recorded and the process for culling replicated for each. Only those studies relevant to 
the research question are included for comprehensive coding. This provides detailed 
descriptive statistics that cover not only country of publication, disciplinary focus, date 
of publication, methodological and epistemological approach, unit of analysis and 
treatment description. The coding sheet will not be changed after initial testing to ensure 
reliability.  All database entries are assessed as to whether they meet pre-defined criteria. 
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Title, Abstract and 
Keyword Searches 

Studies will initially be screened using title, abstract and key word searches. This process 
will screen out studies that do not deal with the substantive question of the regulation 
and control of corporations and the markets in which they operate. In the event of doubt, 
the entire article will be read.  

Empirical 
Dimension 

A second round of screening ascertains whether the article is based on an empirical 
foundation.  

Clustering Articles are clustered according to the following criteria: 
a) Geographic focus. 
b) Disciplinary focus. 
c) Epistemological perspective. 
d) Nature of intervention. 
e) Evaluation of success or failure. 
f) Reasons for that success or failure in structural or ideational terms. 

 
Excel Codin To ensure consistency all coding will be entered into an Excel spreadsheet 

 
Publication Bias It is anticipated that publication bias may skew results, particularly within socio-legal 

studies, hence the importance of including non-published work (as well as material from 
cognate disciplines, including law, political science, applied ethics, economic and 
criminology.  Also of significance here is any disparity between the academic 
communities and other communities of practice. Two influential blogs, which cover 
corporate governance and regulatory matters are The Harvard Law Forum on Corporate 
Governance and the Columbia Blue Skies website. Both routinely feature research from 
major law and professional advisory firms.   

 

 

 


