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ABSTRACT

The thesis deals with a relevant topic of inteadi arbitration that is the application of
transnational public policy to international arhtton proceedings. The theory, which this work
is based on, is the autonomy of the internationaitral legal order, disconnected from —without
rejecting— the national legal orders as well adriternational legal system.

The idea beyond this thesis is that the arbitrgblleorder is an autonomous system
equipped of its own sources, actors, legal normd jadicial institutions. The fact that, in
international commercial arbitration, the fate of arbitral award is in the hands of national
courts does not undermine the autonomy of theratbirder. In fact, through the 1959 New
York Convention, Member States established a sysiening at promoting a pro-arbitration
attitude. As a result, the grounds to refuse reitimgnand enforcement of a foreign arbitral award
are limited and narrowed: for instance, no reviewtee merits is provided.

The arbitral legal order is also an internationalen: the award reached by the arbitrators
does not only settle a dispute between the paifies.award is a decision of international justice
that might have a strong impact on the internati@oanmunity as a whole. This is valid for
international investment arbitration where oneha parties is always a State or a State entity.
But this is also true for international commeraabitration, when non-commercial values (e.g.
human and social rights, environmental protectimint against corruption, illicit trafficking and
international embargoes) are involved. Then, irggomal arbitrators are not (only) “private
judges” but they should be thought of as “interoradi adjudicators” with a relevant ethical task.

The arbitral order is not only autonomous and maé&onal. It has become more and more
transnational. First, the nature of the actorseig/\different: States, State entities, multinationa
corporations and individuals are ever more involved arbitration proceedings. Second,
applicable rules in international arbitration haliferent origins: sources are both public and
private, both national and international. Due testh developments, a question is legitimate: is
the current legal arbitration framework capable defaling with these new challenges? In
particular, is the notion of “international publmolicy” still effective with regard to the
recognition and enforcement of foreign arbitral edg® There is no clear-curt answer to this
question. However, the thesis wishes to claim teednof a transnational instead of an
international dimension of public policy, at leashen transnational commercial or non-
commercial values are involved. To the wording $ociété transnationale, droit lui-méme
transnational, the author of this work would add “[..drdre public transnationdl

The concept of “transnational public policy” is thstudied. First, the author attempts to
define the concept. Second, doctrinal critics agfamansnational public policy and its application
by arbitral tribunals and national courts are apatly Third, the sources as well as the principles
—procedural and substantive— falling under the ehapof transnational public policy are
discussed. To conclude, the impact of the appboadif this specific dimension of public policy
over the several phases of an international aftpt@eeding is examined. The leitmotiv of the
entire thesis is the relevance of the ethical rblat transnational public policy plays in
international arbitration.
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INTRODUCTION

Le bien commun international exigerait que I'on
s'abstienne de faire commerce avec n'importe quoi e
avec n'importe qui. La vertu consisterait donc a
renoncer aux profits attendus de tels échanged, soi
parce qu’ils portent sur des objets qui devraieester
hors commerce, soit parce que I'Etat avec lequal ce
échanges auraient lieu ne présente pas de garanties
morales attendues de la communauté internatiohale.

In 1968, ecologist Garret Hardin published an krtan the journal Science entitled ‘The
Tragedy of the Commons’. The article elaborate@@momic theory that states that individuals
acting independently and rationally according teirttown self-interests, behave contrary to the
best interests of the whole group:

Therein is the tragedy. Each man is locked intgstesn that compels him
to increase his herd without limit — in a world ttha limited. Ruin is the

destination toward which all men rush, each puighis own best interest
in a society that believes in the freedom of thewemns. Freedom in the
commons brings ruin to &ll.

The tragedy of the commons theory has been momntigcapplied to environmental
issues such as sustainability. In this case, timenoans dilemma stands as a model for a great
variety of resources problems in today’s societghsas water, forests, and non-renewable energy

sources, mainly only and gas.

The theory can also be referred to other ‘commagth as the protection of the human
dignity and human rights and, more broadly, the gitance with the moral rules that should
govern international relations, including interpatkl economic relations. As a matter of fact, the
theory could be easily applied to the relation lesw business interests and non-commercial

values.

! Philippe FouchardDroit et morale dans les relations économiquesrirdéonales in ECRITS 517, at 520

(X. Boucobza, E. Gaillard and C. Jarrosson ed€)720
2 Garret Hardin, ‘The Tragedy of the Commons’, B&59) SIENCE 1243, at 1244 (1968).
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Over the past decades, many international legallahhave highlighted the increasing
role of non-commercial values in internationalgitiion and arbitratiod.Also international
organizations have undertaken several initiativegrisure the protection dhter alia, human
rights, labor rights and environment in internaéibbusiness activities. These initiatives also
include the establishment of working groups and mdttees involving all the economic actors,
namely States, multinational corporations, profesai institutions and NGOS.

On their part, multinational corporations have addpinternal codes of conduct —
corporate social responsibility codes — that mittee values and standards promoted by the

United Nations and other international institutions

This variety of actors involved in the economicidties has not only changed the
international economic relations scenario: it hias ahaped new mechanisms to settle economic
disputes. As Professor Koh described in his arb€l2991, traditional litigation was replaced by
the ‘transnational public law litigation’ that melthe “two conventional modes of litigation that
have traditionally been considered distinct”. Pssf Koh outlined this process as following:

In traditional domestic litigation, private individls bring private claims
against one another based on national law befomepetent domestic
judicial fora, seeking both enunciation of normsl @amages relief in the
form of a retrospective judgment. In traditionateimational litigation,
nation-states bring public claims against one arobased on treaty or
customary international law before internationdbunals of limited
competence.

[...]

3 See, for instance NVESTMENT LAW WITHIN INTERNATIONAL LAW (F. Baetens ed., 2013); Ernst-Ulrich

Petersmann, International Economic Law in thé' Zentury: Need for Stronger ‘Democratic Ownershapid
Cosmopolitan Reforms, EUlI Working Papers (2012)MAN RIGHTS IN INTERNATIONAL INVESTMENT LAW AND
ARBITRATION (Pierre-Marie Dupuy, Ernst-Ulrich Petersmann amdnEesco Francioni eds., 2009); Cherie Booth
QC, ‘Is There a Place for Human Rights in Intermoadl Arbitration?’, 24(1) ICSIIREVIEW — FOREIGNINVESTMENT
LAw JOURNAL 109 (2009); Christian Tomuschdthe Responsibility of Other Entities: Private Iridivals in THE
LAW OF INTERNATIONAL RESPONSIBILITY 317 (J. Crawford, A. Pellet and S. Olleson ed€1(®; UNCTAD,
Selected Recent Developments in IlIA, ArbitrationdaHuman Rights, A MONITOR No. 2 (2009); ‘An
International Arbitration Tribunal on Business ahfliman Rights?, 9(5) ®BAL ARBITRATION REVIEW (25
September 2004).

4 See, for instance, the Human Rights Council'spite of the Working Group on the issue of humaitsg
and transnational corporations and other businessises’ and its Addendum ‘Uptake of the Guidirinciples
on Business and Human Rights: findings from a 2@Wi8stionnaire for corporations’ submitted to theit&th
Nations General Assembly on 5 May 2014 and 28 Al4 respectively.
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Transnational public law litigation merges these twlassical modes of
litigation. Private individuals, government offitsaand nations sue one
another directly, and are sued directly, in a wgrid judicial fora [...]

In these fora, these actors invoke claims of righsed not solely on
domestic or international law, but rather, on aybofi“transnational” law
that blends the two.

The process of ‘transnationalization’ of disputes mvolved international economic and
commercial law as well. This field of internatioralv is probably the most transnational one,
due to the nature of its actors, sources and agipéaules. Arbitration is nowadays the dominant
method of resolving private party disputes in in&gronal commerce as well as private-public
investment disputes.

As a result, if international economic relationse aver more transnational and if
arbitration is the chosen settlement system fonewgoc and commercial disputes, it is logical to
define arbitration as a transnational dispute eseitint system. This is also confirmed by political
science scholars. For instance, Professor StonetSiweoutline the difference between the State-
to-State model political organisation prevailingtie past (Westphalian model) and the current

transnational reality, states:

The Westphalian state, at least in its ideal tyian, provides a model
of political organization that resolves fundamergagstions concerning
the relationships among boundaries, territoryspliation, citizenship, and
nationhood. It does so by equating state sovereigith the internal
control and external autonomy of national governisgn.] It implies
that the state is only legally constrained in éi&tions with other states by
rules upon which it and other states have agreed.

[..]

[s]overeignty and control are detaching from onetlaer rapidly, at least
with respect to transnational commercial activity. the past three
decades, a growing and increasingly cohesive contynafi actors —
including firms, their lawyers, and arbitration Ises — have successfully
created a transnational space. The space is cadpoisa patchwork of
private jurisdictions, of rules and organizationghaut territory, an

5

(1991).
6

Harold Hongiu Koh, ‘Transnational Public Law Igétion’, 100 YALE LAW JOURNAL 2347, at 2348-2349

RICHARD GARNETT, HENRY GABRIEL, JEFF WAINCYMER AND JUDD EPSTEIN A PRACTICAL GUIDE TO
INTERNATIONAL COMMERCIAL ARBITRATION (2000), at 1.
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offshore yet virtual space. There are islands oVape, transnational
governancé.

However, arbitration is not only a transnationapdite settlement mechanism. Over the
years, arbitration has become a proper autononemad brder with its own sources, applicable
rules created by the arbitration community its@fg( lex mercatoria and trade usages) and
judicial institutions administering the procedusghitral institutions such as the ICC, LCIA,
CAM) as well as the jurisdictional issues and nse(drbitral tribunals of a dispute). As Yas

Banifatemi has stated

[i]f a ‘system of law’ is defined as a body of raland principles through
which rights and obligations are established arstiga is administered,
then [...] arbitration is certainly a system of [&w.

If a legal system aims at working efficiently, iashto develop its own public policy
protecting its moral, economic, social values. Sattelars are still convinced that the existing
methods to protect these values, i.e. internatiguddlic policy and application of mandatory
rules of law, are still efficient in today’s arl@tron disputes. Other scholars acknowledge the
necessity to develop and apply the so-called tii@mal public policy, considered to be the only
dimension of public policy able to address the lemgles faced in current international arbitration

proceedings. We certainly agree with this secoedrh

As it will be discussed in the thesis, the appiaratof transnational public policy is

relevant for at least two reasons.

First, despite its critics, transnational publidippis an important instrument to increase
recognition and enforcement of arbitration awarls.a matter of fact, awards violating public
policy standards might encounter the refusal tor ieeognition and enforcement before national

courts of those States whose public policy inclaide transnational public policy.

" Alec Stone Sweetslands of Transnational Governande RESTRUCTURINGTERRITORIALITY: EUROPE AND

THE UNITED STATES COMPARED 122, at 122-123 (Christopher K. Ansell and GiugeppPalma eds., 2004).

8  Yas Banifatmi,Mapping the Future of Investment Treaty Arbitratias a System of Law — Remarks
AMERICAN SOCIETY OF INTERNATIONAL LAW — PROCEEDINGS OF THELOZ™® ANNUAL ASIL MEETING 323, at 323
(2010).
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Second, transnational public policy raises relewethical issues that should always be
considered in international trade and commérs.it was stressed by a French scholar,

L'ordre public transnational a une fonction régutat des rapports des
acteurs du commerce international (aussi bien pripge publics). Il trace
des limites a la liberté des acteurs en fixantrdgtes du jeu permettant
au systéme de perdurer. En effet, toute violatian l@thique a
nécessairement un codt pour la communauté ettittfauver les moyens
de moraliser les comportemeis.

In Chapter 1, the author outlines the main featoféke new international economic legal
relations with particular focus on the transnatimagion of international economic law, its

sources and actors involved.

Chapter 2 develops the theory of internationalteatdon as an autonomous transnational
legal order. The Chapter analyses the historicalluton of the nature of arbitration and
demonstrates that international arbitration haghallfeatures that characterize a complete legal

system.

Chapter 3 focuses on the different dimensions dflipyolicy (domestic, regional and
international) as well as the application of mandatrules in international arbitration

proceedings.

Chapter 4 is devoted to the notion of transnatignablic policy. If it is true that a
complete definition of the concept is difficult t®ach, the arbitration practice shows that
transnational public policy does exist. Moreoveational courts have also considered and
applied transnational public policy in the recogmtand enforcement of foreign arbitral awards.
The Chapter underlines the main difference betwesmsnational public policy and the other
dimensions of public policy, that is its sourcess A matter of fact, contrary to the other

®  Bruno Oppetit,Droit du commerce international et valeurs non niemedes in ETUDES DE DROIT

INTERNATIONAL EN L’'HONNEUR DEPIERRELALIVE 309, at 309 (C. Dominicé, R. Patry and C. Reymedsl, 1993)
(“Dans le commerce international, I'éthique a dedeent un rble primordial a jouer en raison deplace
secondaire que tient I'Etat”).

10 Geneviéve Gourdet, ‘Revue des revues, L'évolutérente du droit économique francais’, 1994 (&y &
INTERNATIONAL DE DROIT ECONOMIQUE 85, at 100. See als@AN-BAPTISTE RACINE, L'ARBITRAGE COMMERCIAL
INTERNATIONAL ET L'ORDREPUBLIC (1999), at 354 (“L’éthique, traduite par le concdjprdre public transnational,
sert alors a réguler le secteur du commerce iniena”.
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dimensions of public policy, transnational publaipy standards derivate from both public and
private sources. As a result its standards seebe tthe most qualified public policy standards
applicable to international arbitration, a legadteyn ever more transnational whose actors’ range

varies from States to multinational corporations.

Chapters 5 and 6 deal with procedural and substrttansnational public policy
standards respectively and analyse the relevaittarnbractice.
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CHAPTER 1

THE NEW TRANSNATIONAL ECONOMIC LEGAL SYSTEM

International arbitration as an academic disciplineoften defined as part of international
economic law. As a matter of fact, until a few yeago and beyond a few exceptions, |aw
schools dedicated only small sections of intermafioeconomic courses to international
arbitration. The reason is evident:. before beingsttered as an autonomous legal order,
international arbitration was mostly thought of asnechanism to solve international private
economic disputes arisen from a violation of primris included in either a commercial contract
or an investment treaty.
This first chapter of this thesis focuses on thel#ion of international economic relatiors,
analyzing the institutional developments and themg@nce of new actors —notably transnational
corporations— that became participants so activk powerful that international legal scholars
and practitioners have started questioning whethese private actors should be defined as
subjects of international law. The debate is stiljoing; however, it is undoubted that private
actors in international arbitration have the saiglets and obligations as States.
Today, economic relations are not only internatipiaey are also transnational in nature:
transnational are the actors, the legal sourcesvels as the applicable rules. This new

transnational dimension is analyzed in this fitstter.

A. The existence of ‘transnational economic fHw’

After the Second World War, the international comityu(composed of States) felt the
need to create international institutions capalfletabilizing and governing the international
economic relations. For such a reason, Statesmi44 at Bretton Woods for negotiations that
led to the establishment of the International ManetFund (IMF)? and the World Bank
Group™. A third institution dealing with trade relatiom®d based on the well-known Havana

» For an interesting study on transnational law #&adsnational legal order, Se®ANSNATIONAL LEGAL

ORDERING AND STATE CHANGE (G. Shaffer ed., 2013).

12 Articles of Agreement of the International Momgta und, entered into force on 27 December 1945.
Amended on 31 May 1968; 30 April 1976; 28 June 1230September 1997; 5 May 2008; 28 April 2008.

3 The World Bank Group is composed of five diffarémstitutions: International Bank for Reconstrocti
and Development (IBRD), International Finance Caapen (IFC), International Development Associati®DA),
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Charter of 1948 was planned to be established but did not maizgialue to criticism of the
United States. However, an essential part of thart€h came into force giving birth to the
General Agreement on Tariffs and Trade (GATTMfter almost eight years of negotiations
(Uruguay Round), the States part of the GATT sigoed1l January 1995 the Marrakech
Agreement® that established a new institution mainly dealimith the supervision and
liberalization of international trade: the Worldatle Organization (WTO).

The combination of the norms enacted by the abosetioned international
organizations (IMF, World Bank and WTOQO), are pafrtirdernational economic law and are a
response to the necessity that the internationadnmenity had to ensure a higher stability of
international financial and trade transactionsddfined narrowly, international economic law
“only refers to the segment of public internatiotead directly governing —rather than merely

affecting— economic relations between States erftional organizations”.

However, in the last decades, several phenomenagetathe shape of the economic
transactions at the international level. Global@atplayed an essential role in changing the
international economic order, highlighting that ®B&tes alone are not capable anymore to give
precise responses to new economic challenges andaotalinate the actions of new and very
different actors. This absence of States’ efficiaitiatives led new actors to organize themselves

on the basis of transnational rules of privateinrggeated by the business community:

Multilateral Investment Guarantee Agency (MIGA)tdmational Center for Settlement of InvestmentpDiss
(ICSID). As for IBDR, the Articles of Agreement enéd into force on 27 December 1945, and has beemded
three times: 17 December 1965, 16 February 1982a@nhine 2012. As for IFC, the Articles of Agreetnemtered

into force on 20 July 1956, and has been amendadifoes: 21 September 1961, 1 September 1965 28 2093

and 27 June 2012. As for IDA, the Articles of Agremt entered into force on 24 September 1960. Tdnvé&htion
Establishing the MIGA came into effect on 12 AptB88 and was amended on 14 November 2010. The ICSID
Convention on the Settlement of Investment Disphtween States and Nationals of Other Statesezhteto force

on 14 October 1966 and was amended on 10 April 2006

4 The Havana Charter, Final Act of the United Nagi€onference on Trade and Employment was signed by
on 24 March 1948 but never came into effect.

> The General Agreement on Tariffs and Trade edti® force on 1 January 1948.
The Marrakesh Agreement establishing the Worlii€rOrganization entered into force on 1 Janua®p.19

Matthias Herdegen, ‘International Economic LawiMAX PLANCK ENCYCLOPEDIA OF PUBLIC
INTERNATIONAL LAW (online ed.2013).

16
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Il en résulte que le droit qu'ils élaborent estravi@ut un droit fait pour
régir un groupement plus ou moins vaste de prafessis. Le droit
transnational économique serait donc destiné depdibbsence ou le
déficit de regles juridiques internationales ouioratles en la matiere.
Cela n’est pourtant pas sa seule fonction : il geraussi aux grands
opérateurs économiques d’échapper a l'applicatiercertaines de ces
regles, dont la maximisation du profit des opénateprivés n'est pas
l'unique objectif en dépit du triomphe actuel deldologie capitaliste
libérale. A la défaillance du droit d’origine pulplie comme raison au
développement du droit transnational, s’ajoute dome volonté de
s'affranchir de régles souvent contraignantes.

As it has been noted by an author, international“tzas to contend with the phenomenon
of legal pluralism which is challenging its monopaif relations across borders, as other legal
systems are claiming space: transnational, su@i@,Stgal networks and orders; a revitalized

lex mercatoria and an emerging lex electronicabaléaw beyond the State, or post-State I1&w”.

If this is valid for international law in generdt,is even more applicable to the field of
international economic law. As a matter of facteareeds to admit that the scope of today’s
international law should incorporate other matteaditionally belonging to private international
law such as international contracts or relationsvben States and individuals. Carreau and

Marrella well defined thisewinternational law by affirming that

A I'époque actuelle, cette expression « droit imational public » s’avere
entierement inadéquate dans la mesure ou elle meepgas de rendre
compte de la diversité des acteurs de la sociétérnationale
contemporaine. Le droit international doit gouveries relations entre les
acteurs de cette société transnatiori2ldlip] Jessup a caractérisé le droit
international contemporaine comme étant le dramgnational. Il définit
ce droit transnational comme tout le droit qui edgént les actions ou les
événements qui transcendent les frontieres naéisna)...] [Clette
approche du droit international entendu au sensirdé transnational

Y

correspond pleinement a la mondialisation croigsaté la société

8 Franck Latty,Le droit transnational économiqua DROIT DE L'ECONOMIE INTERNATIONALE 109, at 109

(P. Daillier, G. de La Pradelle and H. Ghérari e@804). The author also shows that already inMiddle Age,
people involved in commerce adopted their own peiviaules governing several business activities, Seanck
Latty, L