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Keywords: Illegal, unreported and unregulated (IUU) fishing activities are amongst the most serious and persisting global
lllegal fishing concerns that negatively impact the environment, economy, and livelihoods. The concept of IUU fishing is
Enforcement elaborated under Para 3 of the 2001 International Plan of Action to Prevent, Deter and Eliminate Illegal, Un-
E;T;Ef:slem]atwn reported and Unregulated Fishing (IPOA-IUU) of the Food and Agriculture Organization of the United Nations
IPOA-IUU (FAO). In this article, the authors narrow the focus of the discussion herein on ‘illegal fishing’ activities, which

generally fall under Para 3.1 of the IPOA-IUU, particularly examining the enforcement approaches against illegal
fishing activities in national fisheries legislation. We explore a few overarching questions underpinning the
scholarly debate on illegal fishing and crimes in the fisheries sector. First, whether criminalising illegal fishing or
subjecting such fishing to criminal law processes lead to better compliance with fisheries legislation or is a more
effective approach to tackling illegal fishing. Second, whether the problem of illegal fishing persists due to the
lack of its criminalization or the resistance by States to criminalizing illegal fishing activities. Our assessment
analyses the primary fisheries legislation of States and the European Union (EU) to better understand the
enforcement approaches adopted therein, the responses used to empower national authorities, establish pro-
cesses, delineate liability, and fix the sanction scheme, including the level of sanctions in terms of severity for
illegal fishing. We ultimately aim to demonstrate that the options used to combat illegal fishing set out in na-
tional fisheries legislation are not limited to a single type of enforcement approach. Indeed, our assessment of
national fisheries legislation shows that most States seem to follow a dual enforcement approach, which includes
provisions enabling the use of both administrative and criminal processes and sanctions to enforce against illegal
fishing and fishing related activities. We support a multipronged approach to address illegal fishing, which may
include legal solutions such as criminalizing serious fisheries violations.

International law

1. Introduction

Illegal, unreported and unregulated (IUU) fishing activities are
amongst the most serious and persisting global concerns that negatively
impact the environment (e.g., harm to marine and inland fishery re-
sources, associated species, ecosystems, habitats, biodiversity), econ-
omy (e.g., losses to local food supply and unfair competition among
fisheries subsectors) and livelihoods (e.g. contributes to food insecurity,
malnutrition and poverty) [1,2]. IUU fishing activities, being motivated
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by economic gain, take advantage of corrupt administrations and exploit
weak management regimes. IUU fishing may also be associated with
organized crime and linked to indecent working conditions and forms of
slavery [2-4]. The concept of IUU fishing is elaborated under Para 3 of
the 2001 International Plan of Action to Prevent, Deter and Eliminate
Illegal, Unreported and Unregulated Fishing (IPOA-IUU) of the Food and
Agriculture Organization of the United Nations (FAO) [5] and its related
guidelines [6-8]. In this article, we narrow the focus of the discussion on
‘illegal fishing’ activities, which generally fall under Para 3.1 of the
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IPOA-IUU, particularly examining the enforcement approaches against
illegal fishing activities in national fisheries legislation. While a lot has
been written about illegal fishing, there has not yet been a systematic
analysis investigating the enforcement provisions to tackle illegal fish-
ing in national fisheries legislation. Writers have looked at fisheries
enforcement in specific countries or regions [9-13] and on the high seas
[14-16]; discussed inter-States cooperation for fisheries enforcement
and tackling IUU fishing [17,18]; and carried out literature review on
regulatory enforcement in fisheries [19]. Other studies have examined
fisheries legislation in respect of their alignment with international law
instruments [20,21], but literature has not yet examined the enforce-
ment provisions across multiple States’ fisheries legislation to under-
stand the current trends and approaches adopted by States to address
illegal fishing through fisheries legislation. Our article aims to fill this
gap.

The IPOA-IUU describes ‘illegal fishing” with reference to activities
that are: carried out by national or foreign vessels in waters under the
jurisdiction of a State, without the permission of that State, or in
contravention of its laws and regulations (Para 3.1.1); conducted by
vessels flying the flag of States that are members of a regional fisheries
management organizations (RFMO) operating in contravention of the
respective RFMO’s conservation and management measures (CMMs) or
relevant international law instruments (Para 3.1.2); and in violation of
national laws or international obligations, including those undertaken
by RFMO’s cooperating States (Para 3.1.3). In addition to ‘illegal fish-
ing’, Paras 3.2 and 3.3 of the IPOA-IUU describe activities which are
considered respectively as ‘unreported fishing’ and ‘unregulated fish-
ing’. A closer examination of these two provisions reveals that, in fact,
‘illegal fishing’ can also occur in ‘unreported fishing’ and ‘unregulated
fishing’ activities. For instance, both the non-reporting and the mis-
reporting which are undertaken in contravention of conditions of fishing
authorizations or applicable regulations are examples of illegal fishing
activities. Similarly, fishing on the high seas areas that are neither
covered nor regulated by RFMOs, but which are not consistent with the
general obligation of States to protect and conserve the marine envi-
ronment, as reflected in Article 192 of the 1982 UN Convention on the
Law of the Sea (LOSC) [22], also arguably constitute illegal fishing. As
such, the meaning of IUU fishing, pursuant to the IPOA-IUU and the
general usage of the term, is largely associated with the (il)legality as-
pects in IUU fishing and, more precisely, ‘illegal fishing’ [23].

The common thread that makes fishing or a fishing related activity
illegal is the contravention of the applicable laws and regulations. Illegal
fishing activities may comprise activities across the fisheries value and
supply chains, from harvesting to processing and trading illegally. The
pervasive non-compliance with fisheries laws and regulations by fishers
and fishing operations at national and international levels, and across
many geographic regions, hinder the universal goals of achieving legal
and sustainable fisheries across the globe. We acknowledge that legality
issues also arise in the context of small-scale fisheries that are governed
by traditional and customary rules, which may not be formally recog-
nized by statutory or codified law [24].

While certain States, individually or jointly with others, have showed
progress in adopting relevant policies, plans of action and regulatory
measures to combat illegal fishing (e.g. [25-31]), low compliance with
fisheries laws and regulations by the fisheries sector persist in many
countries (e.g. [32-36]). The question of how to best address illegal
fishing in a country, including by ensuring that the adequate national
legal frameworks (i.e., including fisheries, administrative, criminal,
environmental, and other laws) are in place, continues to present chal-
lenges. An aspect of these challenges relates to the scholarly debate
within and across interacting fields of law, such as environmental law,
wildlife conservation law, transnational organised crime law, and fish-
eries law, and which cover the challenges, legal developments, and
suggest potential legal solutions for IUU fishing [e.g., [37-50]]. This
debate has raised two overarching questions on the linkages between
‘illegal fishing’ and ‘crimes in the fisheries sector’, which we explore in
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this article. First, whether criminal law processes lead to better
compliance with fisheries laws than civil and/or administrative law
processes, or are a more effective approach to tackle illegal fishing.
Second, a corollary of the first, is whether the problem of illegal fishing
persists due to the lack of criminalization of violations of fisheries
legislation, or the resistance of States in criminalizing illegal fishing
activities. Our assessment analyses the current legislative practice of
States in addressing illegal fishing. We aim to demonstrate that the
options used to combat illegal fishing set out in national fisheries
legislation are not limited to a single type of enforcement approach.

This article is structured in four parts, following this introduction.
The first part explores international law and States’ responsibilities to
combat illegal fishing. The second part discusses the implementation of
international law to combat illegal fishing through national legislation.
The third part analyses the question of criminalizing or not criminalizing
illegal fishing, and in particular the position taken by some scholars in
favour of the former option as a means to improve the responses to
illegal fishing worldwide. In the fourth part of the article, we explain the
method used to assess and examine the primary fisheries legislation of
States and the European Union (EU), to better understand the enforce-
ment approaches adopted by the examined fisheries legislation, the
legislative responses in terms of empowerment of national authorities,
the delineation of liability, the establishment of enforcement processes,
and the sanction scheme, including the level of sanctions for illegal
fishing. Our assessment of national fisheries legislation shows that most
States and the EU follow a dual enforcement approach, which includes
provisions enabling the use of both administrative and criminal pro-
cesses and sanctions to enforce against illegal fishing and fishing related
activities. With this contribution, we aim to ultimately support the
realization of the Sustainable Development Goal (SDG) 14, target 14.4
aimed at effectively regulating harvesting and ending overfishing, IUU
fishing and destructive fishing practices [51].

2. International law and States’ responsibilities to combat
illegal fishing

The international legal framework for combating illegal fishing is
reflected in a tapestry of binding and non-binding regional and global
instruments that establish and elaborate the duties and responsibilities
of States in their various capacities to ensure legal and sustainable
fishing. According to the instruments of adherence to the relevant
binding international instruments, the applicable international obliga-
tions apply to a significant number of States which include important
fisheries producers. The LOSC [22] currently has 168 parties.' The 1995
Agreement for the Implementation of the Provisions of the United Na-
tions Convention on the Law of the Sea 10 December 1982 relating to the
Conservation and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks (UNFSA) [52] currently has 92 parties.” The 2009
Agreement on Ports States Measures to prevent, deter and eliminate
Illegal, Unreported and Unregulated fishing (PSMA) [53] has 74
parties,” and the 1993 Agreement to Promote Compliance with Inter-
national Conservation and Management Measures by Fishing Vessels on
the High Seas (Compliance Agreement) [54] has 45 parties.4 TheEUisa
party to all these instruments, which strengthen the implementation of
these treaties and agreements in all the 27 EU Member States. According
to the FAO, the top ten global capture fisheries producers, as of 2018,

1 At the time of final writing (December 2022) the number of State parties to
the LOSC was as listed.

2 At the time of final writing (December 2022) the number of State parties to
UNFSA was as listed.

3 At the time of final writing (December 2022) the number of State parties to
the PSMA was as listed.

4 At the time of final writing (December 2022) the number of State parties to
the Compliance Agreement was as listed.
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were China, Indonesia, Peru, India, Russia, United States of America
(USA), Viet Nam, Japan, Norway and Chile [1]. Most of these States are
parties to the LOSC, UNFSA and the PSMA. The USA and Peru, while
non-parties to the LOSC, are parties to and thus bound by the provisions
of the PSMA and the Compliance Agreement. Japan, Norway, Russia and
Viet Nam, in turn, are all parties to the LOSC, UNFSA and PSMA.

Pursuant to Articles 56, 58 and 62 of the LOSC [22], coastal States
not only have sovereignty over their territorial seas and archipelagic
waters (subject to certain duties and responsibilities) and the sovereign
right to explore, exploit, conserve and manage the resources in their
exclusive economic zone (EEZ) and their continental shelf, but also have
the responsibility to adopt and effectively implement appropriate mea-
sures to conserve and manage the resources within such marine areas. A
coastal State is entitled to exercise enforcement jurisdiction against
foreign fishing vessels in its EEZs to ensure compliance with the coastal
State’s fisheries laws and regulations (Article 73 LOSC). As Goodman
explains, such enforcement powers are not absolute and must be used as
‘necessary’ and ‘reasonable’, terms which have not been interpreted and
explained consistently by the relevant international jurisprudence,
varying from one case to another [55] (pp. 223-224). In turn, the
effective and frequent exercise of enforcement powers by coastal States
(i.e., including boarding, inspection, arrest and judicial proceedings) are
hampered by poor availability of financial resources dedicated to such
enforcement activities, the high risks to life and wellbeing that are or can
be suffered by enforcement agents, and the difficulty in detecting and
responding to evolving and diverse types of illicit fishing activities [55]
(p. 219). The lack or insufficient capacity of States to individually ex-
ercise enforcement powers against illegal fishing in their EEZs have
resulted in States’ strong reliance on cooperative responses [31,55],
which Kaye categorised into three types: data exchange and observers;
boarding and referral to the flag State; and boarding and arrest by a third
State [31]. Regarding the second type, for instance, Article 21 of the
UNFSA allows a State that is an RFMO Member, through its authorised
officers, to board and inspect fishing vessels flying the flag of another
State for enforcement purposes in ensuring compliance with CMMs.

In relation to flag State responsibility, Article 94 (1)(2)(b) of the
LOSC [22] and Article 18 (3)(a)(b)(iv) of the UNFSA [52] provide that it
is the responsibility of flag States to exercise effective jurisdiction and
control over vessels flying their flag wherever the vessels operate in
areas under and/or beyond national jurisdiction and to ensure that
vessels flying their flag do not conduct unauthorized fishing within areas
under the jurisdiction of other countries. Additionally, Article 18(1) of
the UNFSA [52] and Article III.1 of the Compliance Agreement [54]
require flag States to ensure that their flagged vessels comply with the
applicable CMMs when fishing on the high seas. According to the In-
ternational Tribunal for the Law of the Sea (ITLOS), the flag State has the
due diligence obligation to take all necessary measures and enforcement
procedures to ensure that its nationals and flagged vessels are not
engaged in IUU fishing in coastal States’ EEZ and in the high seas [56].
Similarly, an international organization, such as the EU, must exercise
due diligence to ensure its Member States comply with their obligations in
their various capacities, including as flag States [56](Para 168).

The responsibility of port States with respect to enforcement mea-
sures is addressed in Article 25(2) of the LOSC [22], Article 23 of the
UNFSA [52], Article V.2 of the Compliance Agreement [54], and the
PSMA [53]. Pursuant to the PSMA [53], States in their capacity as port
States have the duty to implement effective port States measures. These
measures include requiring foreign fishing vessels to submit an advance
request for port entry. If a port State believes, on the basis of information
provided prior to entry that a vessel has engaged in IUU fishing, the port
State may allow entry of the vessel into its ports exclusively for the
purpose of inspection to ensure that the vessel has not engaged in IUU
fishing or fishing related activities in support of such fishing (Articles 8,
12-15, PSMA). Port States can deny port entry, port use or take
enforcement actions where there are reasonable grounds to believe that
such vessels have engaged in IUU fishing or fishing related activities in
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support of such fishing (Articles 9, 11 and 18, PSMA). Notably, pursuant
to Article 20 of the PSMA [53], flag States also play a role in port States
measures, specifically facilitating cooperation with port States regarding
inspections.

In addition to the relevant legally binding instruments, international
non-binding instruments build on and elaborate specific measures as
well as provide guidance and tools to assist States to fulfil their duties
and obligations established in the binding instruments. For instance,
Article 1.1 of the 1995 Code of Conduct for Responsible Fisheries (CCRF)
[57] states that the Code’s provisions are largely based on the LOSC and
mirrors provisions of the Compliance Agreement. The IPOA-IUU [5]
conveniently consolidates the rights and duties of States in their ca-
pacities as flag, coastal and port States which are set out in different
legally binding instruments and reflected in non-binding instruments
and should be implemented to prevent, deter and eliminate IUU fishing.
Para 68 of the IPOA-IUU further recommends the implementation of
internationally agreed market-related measures to combat IUU fishing.
Para 79 of the IPOA-IUU supports the flag State’s duty to cooperate and
take necessary measures to ensure that its vessels do not engage in any
activity that undermines the effectiveness of international CMMs
established by RFMOs, consistent with the LOSC (Articles 118-119), the
UNFSA (Article 18(1)) and the Compliance Agreement (Article 3(1)).
Para 79 of the IPOA-IUU further suggests specific actions by States
including the application of CMMs, or the adoption of measures
consistent with those CMMs, and the guarantee that their vessels do not
undermine such measures, even if the flag State is not a member of such
RFMO. In respect of coastal State measures, the IPOA-IUU restates,
among others, the duty of coastal States to implement effective moni-
toring, control and surveillance (MCS) (Para 51.1) and ensure that
transshipment and processing of fish in the coastal State waters are
authorized or conducted in conformity with appropriate management
regulations (Para 51.6). As regard port State measures, the IPOA-IUU
recommends, for example, the type of information to be required by
States in the exercise of their duty as port States including requiring
advance request for port entry (Para 55), as established in the PSMA
(Article 8).

In applying the CCRF, IPOA-IUU, PSMA, Compliance Agreement, as
well as the 2014 Voluntary Guidelines for Flag State Performance [58],
and the 2017 Voluntary Guidelines for Catch Documentation Schemes
[59] - hereafter referred to collectively as ‘FAO International In-
struments’ — and in considering the harmful effects of illegal fishing, one
should, in turn, reflect on the substantive mandate of the FAO with
respect to contributing to food security, nutrition, and poverty allevia-
tion. This mandate is enshrined in the FAO Constitution [60] (Articles
1-2) and should indicate the level of concern which FAO and its Member
States have regarding the detrimental impacts of illegal fishing and the
desire to prevent, deter and eliminate it. Such concern is elevated when
considering that the deleterious impacts of illegal fishing are amplified
for certain demographics, such as the small-scale fisheries sector with its
vulnerabilities and the special requirements of its stakeholders, as
recognized by the 2014 Voluntary Guidelines on Securing Sustainable
Small-Scale Fisheries in the Context of Food Security and Poverty
Eradication (SSF Guidelines) [61]. Thus, the implementation of the FAO
International Instruments, their emphatic call on States to combat illegal
fishing, and the responses thereto should be balanced and shaped by the
ultimate concern of preserving the key role of fisheries in supporting
livelihoods of coastal, rural, and fishing communities around the world.
For instance, the MCS of illegal fishing in small-scale fisheries should
entail the application of systems that are ‘suitable’ to this sector, and
involve small-scale fisheries actors [61] (Section 5.16) as part of the
responses. At the same time, this does not mean neglecting effective
means of deterrence, which may involve the application of conventional
law enforcement approaches and severe sanctions for illegal fishing.

The international legal framework relevant to combat illegal fishing
can be significantly strengthened by States through the implementation
of international requirements in their national legal frameworks, as
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dealt in the next part of this article.

3. Implementing international instruments and combatting
illegal fishing via national legislation

States are bound by international law including the treaties and in-
ternational agreements relating to fisheries such as the LOSC, the
UNFSA, the Compliance Agreement and the PSMA, to promote sus-
tainable fishing. Implementing such instruments at the national level
usually occurs through national policies and the enactment of laws and
regulations. While non-binding instruments do not impose a duty on
States to internalize such instruments in their policy and legal frame-
works, they often elaborate in greater detail the practical options or
actions that complement or facilitate measures and approaches in
binding agreements while providing useful guidance to support gov-
ernments and interested stakeholders in interpreting and implementing
the respective treaties and international agreements at the national level
[62-67]. As Edeson noted, ‘[m]ost of the IPOAs and the Code of Conduct
have many clauses that would not have had a chance of surviving were it
not for the fact they were placed in the context of voluntary or
non-binding instruments’, and, as such, most participants in the fisheries
sector recognize that these soft law instruments play a role in the fish-
eries regime [62] (pp. 103-104). This role is perceived in two main
ways. First, on how States internalize non-binding instruments, fostering
their implementation or reflecting its requirements in national policies,
laws and regulations, as identified by Nakamura in relation to the SSF
Guidelines [66]. Second, on the potential of such non-binding in-
struments to promote action, as Erikstein and Swan noted in relation to
the Voluntary Guidelines for Flag State Performance, for whom these
guidelines ‘have significant potential to combat IUU fishing through
fostering the effective implementation of flag States responsibilities’
[64](p. 144).

Importantly, national fisheries legislation takes the obligations,
commitments or good faith of States inter se, expressed in international
fisheries instruments, and translates them into legal requirements of
individuals and groups. It is particularly essential for voluntary com-
mitments and measures in non-binding instruments to be translated into
legislation at the national level to render them enforceable. As Kuem-
langan clarifies, the role of national fisheries legislation is to regulate
fisheries and support fisheries management by providing the terms and
conditions under which fishing activities are undertaken and by whom
[68]. In implementing national fisheries policy, national fisheries
legislation establishes management responsibilities and delineates rights
and responsibilities of fishers and various stakeholders ensuring their
respective objectives are sustainably achieved [68]. Specifically in
relation to illegal fishing and non-compliance, the national fisheries
legislation establishes compliance and enforcement mechanisms and
processes [68-70]. States members of a regional economic organization,
such as the EU, may also have specific legislation in place to combat
illegal fishing that reflect the applicable regional policy.

In addition to the need to effectively incorporate the requirements of
international fisheries instruments in national legislation, the persistent
global problem of illegal fishing is driven largely by inadequate MCS and
poor enforcement of national fisheries laws and regulations thereby
undermining the effectiveness of fisheries management [33,34]. The
role of MCS is to ensure compliance with and enforcement of these laws
and regulations, being essential to sound management and sustainable
use of fisheries resources. Effective MCS, compliance and enforcement
start with good supporting legislation. National fisheries legislation
usually provides for the basic powers and functions necessary to ensure
effective MCS, compliance and enforcement including: the powers,
duties and obligations of the management authority, especially for
regulating access to and the behaviour of persons engaged in the fishery
(e.g., prohibition of certain activities or requiring that other activities be
undertaken only under the authority of a licence); the competent entity
to conduct MCS activities; the designation of observers and enforcement
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officers and their respective powers; the use of specific MCS tools (e.g.
vessel monitoring systems); the protection of confidential information
provided by fishers; powers of enforcement including the powers to
arrest, detain and seize vessels or equipment used in violation of
applicable laws and regulations; and, the judicial or other enforcement
system and processes for establishing culpability and the applicable
sanctions [68,70]. While it is worth exploring enforcement options
including considering criminalisation of illegal fishing, the most prag-
matic means to address inadequate MCS and the poor enforcement of
national fisheries laws and regulations is to assist States, in particular
developing countries, to build their capacity to do so.

As demonstrated further below, the national fisheries legislation of
many States already establishes and enables the use of administrative
and/or criminal law enforcement processes and penalties, thus
rendering moot, the basic question of whether criminalising illegal
fishing will help reduce IUU fishing. Given this existing practice, it is
important to clarify the debate about criminalising illegal fishing, which
we posit should actually focus on whether illegal fishing should be
considered a serious violation, as reflected in the type of and severity of
the applicable sanction scheme.

4. To criminalise or not to criminalise illegal fishing

This question — to criminalise or not to criminalise illegal fishing has
been scrutinized by governments in recent years, especially among EU
Member States [9]. We do not attempt to critically examine all aspects
underpinning the scholarly debate on IUU fishing, particularly the
linkages between illegal fishing and crimes relating to or occurring
within the fisheries sector [37-50]. The present analysis rather focuses
on the assumption taken by some scholars that the failure to criminalize
fisheries offences is behind the proliferation of illegal fishing e.g., [42,
45]. According to such position, IUU fishing has been addressed hitherto
as primarily a ‘fisheries management problem’, through better fisheries
management practices, as supported by appropriate MCS systems and
enforcement in terms of processes, liability and sanctions that are
administrative or civil in nature. Following this line of thought, the FAO
is said to foster purely civil and administrative enforcement approaches
to tackle illegal fishing, but not promote intra and inter-States initiatives
that are at any level supportive of the use of criminal law enforcement
processes and application of criminal sanctions for illegal fishing. To the
contrary, the use of the measures and approaches in the FAO Interna-
tional Instruments and the related guidelines and tools to combat illegal
fishing does not impliedly restrict or attenuate the enforcement ap-
proaches against illegal fishing, particularly the responses to more se-
vere offences which may be considered as or involve crimes in the
fisheries sector (e.g. fishing without an authorisation, falsification of
fishing licenses, fraudulent or deceptive practices in the use and mar-
keting of fish products).

De Coning and Witbooi assert that the regulatory framework for
combatting illegal fishing has only ever been constructed from the
fisheries management perspective — or, what they refer to as the ‘TUU
approach’ — which is considered inefficient to handle the problem of
illegal fishing due to its limited enforcement options [45]. They argue
for a shift from this ‘IUU approach’ to a criminal enforcement approach
as the solution to combatting illegal fishing [45]. Furthermore, in sup-
port of criminalizing fisheries offences, according to De Coning and
Witbooi, is the limited enforcement options available from the perceived
fisheries management lens and administrative enforcement approach,
which are considered restricted to “imposing fines, denying entry to
port, and detaining and blacklisting recalcitrant vessels” [45]. They
argue that the criminal enforcement approach is better equipped to
investigate (through established internal and external networks) in-
dividuals, who they claim are the true perpetrators of illegal fishing
[45]. Furthermore, according to other scholars who suggest criminali-
zation of fisheries laws’ violations to tackle illegal fishing, the punish-
ments available under a criminalized system are more effective than
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those available under the fisheries management lens [42,45]. However,
the lack of criminalization of illegal fishing is not a problem in itself, nor
the opposite can be deemed as a solution, given that in fact many States
already provide for criminal sanctions and processes to address illegal
fishing (see results further below).

Additionally, the veracity of the contentions that FAO and the IPOA-
IUU are inherently opposed to criminal law enforcement of fisheries
violations is not supported by the developments leading to the adoption
of the IPOA-IUU by FAO as evidenced by the contributions from which
FAO Member States drew to formulate the IPOA-IUU, and the results of
the research reported in the sections following this. In the Expert
Consultation on IUU Fishing in 2000, Kuemlangan et al. referred to the
prevailing practice of enforcement against illegal fishing using criminal
trials and the need to supplement this with civil and administrative
penalties [71]. The IPOA-IUU [5] does refer to the ‘adoption of a civil
sanction regime based on an administrative penalty scheme’ (Para 21),
but this is just an option and should not be seen as a hortatory rule. In
fact, the same Para 21 of the IPOA-IUU recommends that sanctions for
IUU fishing should be ‘of sufficient severity to effectively prevent, deter
and eliminate IUU fishing and to deprive offenders of the benefits
accruing from such fishing’. Consequently, the level of severity of a
sanction could not be restricted to mere civil and administrative
enforcement schemes, but would rather depend on States’ approaches to
enforcement against illegal fishing activities. Certain types of these
fisheries violations (e.g. unlicensed fishing, fishing protected species,
fishing in no-take zones) could be considered as severe as crimes and
thus treated as crimes in national legislation.

While there is merit in exploring administrative enforcement pro-
cedures and sanctions, these options are not as limited as De Coning and
Witbooi suggest. There is a broad margin of discretion in States’ power
to regulate fisheries, including enforcement in fisheries, pursuant to the
LOSC [22]. Article 62(4), in elaborating the rights of the coastal State
with respect to utilization of living resources in the EEZ, provides that
the nationals of other States fishing in the EEZ “shall comply with the
conservation measures and with the other terms and conditions estab-
lished in the laws and regulations of the coastal State”. The LOSC further
provides that these laws and regulations may concern ‘enforcement
procedures’ (Article 62(4)(k), LOSC), without specifying which type of
enforcement approach should be adopted by the State. This normative
competence of costal States to legislate on enforcement of fisheries laws
and regulations is not detailed by the LOSC, which rather details the
substantive competence of such States to enforce fisheries laws and
regulations, under Article 73 of the LOSC seen above. As such, coastal
States can enforce their laws and regulations by boarding, inspecting,
arresting and providing judicial procedures (Article 73(1), LOSC), as
well as promptly releasing foreign fishing vessels in the EEZ (Article 73
(2), LOSC). In respect of judicial proceedings or judicial enforcement,
scholars noted that ‘most legal systems require the prosecution to submit
sufficient, reliable evidence to establish the elements of the offence with
the requisite level of certainty’ [55] (p. 252) and [72] (p. 27). Goodman
further considers that presumptions should be used with caution to
respect the reasonableness, due process and fair trial requirements
under international law, and, as she affirms, ‘[0o]f course, violations of
fisheries law do not [always] have to be dealt with through criminal - or
even “judicial” — proceedings’ [55] (p. 252). This assertion strengthens
our findings in recognizing that criminal proceedings are actually often
used by States in enforcing illegal fishing, but are not necessarily
exclusive, being in fact offered alongside administrative and civil
enforcement approaches in national fisheries legislation.

Article 73 of the LOSC does not limit the ability of States to, through
their national fisheries legislation, grant enforcement powers of autho-
rized fisheries officials in areas under national jurisdiction. Conse-
quently, the fisheries legislation of many countries grants powers to the
fisheries authorities, which mirror, and sometimes exceed, the normal
criminal law enforcement powers of the national police. For example,
the provisions on the scope of application of national fisheries legislation
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often provides for its extraterritorial application (e.g., Section 3(6) of the
fisheries law of Papua New Guinea [73]; Article 4(2) of the fisheries law
of Angola [74]; Section 1.4(2) of the fisheries law of Liberia [75]; Article
3(e) of the fisheries law of Madagascar [76]; Section 4(f) of the fisheries
law of Kenya [77]; Section 3(3) of the fisheries law of South Africa [78]).
Based on this, the competent national authorities may exercise
enforcement powers over their respective flagged fishing vessels and
foreign fishing vessels (and nationals) in the EEZ which, for other pur-
poses not specified in article 56 of the LOSC, is an area beyond national
jurisdiction. In comparison, the enforcement powers of the national
police in respect of violations of other laws including typical criminal
acts are limited to the territorial sea and in the contiguous zone in
respect of specific laws, actions and omissions. The only limitation
imposed by Article 73 of the LOSC [22] concerns the prohibition, unless
otherwise stated by agreement, of coastal States from imposing the
penalty of imprisonment and any other form of corporal punishment for
violations committed in their respective EEZs (Article 73(3), LOSC).

Some other scholars suggest an alternative approach which aligns
with the recommendations for recasting illegal fishing, in the context of
IUU fishing, as a serious violation or a serious crime which should attract
strong enforcement response and penalties. Nilufer Oral proposes
redefining IUU fishing ‘as one of the most serious international crimes
affecting the international community as a whole, on par with crimes
against humanity’ [37] (p. 375). Caddell, Leloudas and Soyer contend
that the involvement of organized criminal groups in the fisheries sector
poses greater risks to society and is worthy of greater punishment, and
merit a suite of responses to address the issue including: a closer
alignment with criminal law facilitating the resort to weighty sanctions,
including financial restitution and incarceration; application of a sepa-
rate and well-resources toolkit, including the pursuit of the proceeds of
illicit activity and sanctions against the organizational entities behind
IUU fishing rather than individual; and, mobilization of political pres-
sure and financial resources; and targeted investigations of organised
syndicates [40] (pp. 408-409). For Palma-Robles, it is important to
enhance the discussion across fisheries law, environmental law, trans-
national criminal law to determine “the appropriate criminal and
administrative penalties, mutual legal assistance, and use of confiscated
assets to develop and support programs designed to prevent and reduce
fisheries crime” [46] (p. 165). Teletsky acknowledges the wide variety
of enforcement action at the national level and considers that illegal
fishing should be seen from its transnational organized crime di-
mensions [47] (p. 945).

The question of criminalising or not criminalising illegal fishing has
been discussed within the work of the UN Office on Drugs and Crime
(UNODC) over the past decade. The UNODC has been working on this
and related topics in response to the concerns posed by United Nations
General Assembly (UNGA), as annually reiterated since 2008, on ‘the
possible connections between international organized crime and illegal
fishing’, encouraging States to ‘study the causes and methods of and
contributing factors to illegal fishing’ [2,79]. The understanding of the
UNODC about whether illegal fishing constitutes a crime or not has
evolved and changed over time. In 2010, the ‘illicit harvesting of natural
resources, in particular threatened animal species, timber and fish’ was
considered by the UNODC as a form of transnational organized envi-
ronmental crime [80] (p. 149). Such understanding was broadened by
the Secretariat of the Conference of the Parties to the UN Convention on
Transnational Organized Crime (UNTOC), which noted that not only
illegal fishing, but the full concept of IUU fishing is among the range of
offences included in the definition of international environmental
crimes [81] (para 36). In 2011, a UNODC report highlighted the
occurrence of transnational organized crime and other criminal activ-
ities in the fishing industry, examining the latter’s vulnerabilities to and
association with, for example, human trafficking and smuggling of mi-
grants [82]. The UNODC report noted that ‘most IUU fishing is envi-
ronmental crime’ and that IUU fishing was a too narrow concept that did
not cover all criminal activities in the fishing industry [82] (p. 96). The
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term used therein was ‘marine living resources crime’, defined as a
‘criminal conduct that may have negative consequences on the marine
living environment’ [82] (p. 127). This approach was later dispersed by
subsequent UNODC initiatives, embracing the campaign against ‘fish-
eries crime’, the latter which was considered as ‘a range of illegal ac-
tivities in the fisheries sector’ [83-86]. The UNODC reiterated its
fisheries crime approach in a 2019 guide addressing corruption in the
fisheries sector, aimed at reaching countries to ‘bolster the regulatory
and enforcement frameworks they set up to fight fisheries crime’ [87]
(p. vii), in support of the implementation of the UN Convention against
Corruption (UNCACQ).

Only recently has the UNODC shifted its approach to a more nuanced
one, referring to a ‘UNODC approach to crimes in the fisheries sector’
[88], as opposed to ‘fisheries crime’. This new UNODC approach is
significantly important as it has led to a renewed interest and focus on
IUU fishing and, in particular, illegal fishing, maintaining a link with
such fishing but distinguishing it from crimes in the fisheries sector. This
nuanced approach also adds clarity and avoids the risk associated with
the indiscriminate use of the term ‘fisheries crime’, in particular the
negative implications that such use of the term generates for certain
stakeholders in the fisheries sector such as the small-scale fisheries
sector and its vulnerabilities especially of being associated with trans-
national organized crime and criminal activities. There are, in fact,
multiple criminal activities that take advantage of the fisheries sector to
perform, for instance, human trafficking, piracy, and tax crimes [83,89].
This new UNODC approach accepts that crimes in the fisheries sector
covers a broad range of illegal activities and offences which are
‘different to IUU fishing, although are often related and occurs at the
same time’; ‘may or may not be directly linked to the fishing operations’,
and ‘frequently meet the criteria for UNCAC and UNTOC to apply’ [88].
This approach differentiates crimes in the fisheries sector between
‘crimes associated with the fisheries sector’, which takes advantage of
the fisheries sector without involving it directly (e.g., trafficking of
firearms using fishing vessels); and ‘crimes in the fisheries value chain’,
which are not ‘illegal fishing’ per se but occur with the participation of
the fisheries sector (e.g., documentation fraud and corruption) [88]. As
such, the question of criminalization or not of illegal fishing has been
addressed more appropriately and the efforts led by the UNODC to
combat crimes in the fisheries sector should continue to reflect this
nuanced and cautious approach.

With respect to fisheries law, the offences and the associated process
can have different natures depending on the country. Enforcement
schemes can be predominately administrative, civil, or criminal; or they
can be both administrative and criminal; or all three. The preference for
a given enforcement scheme generally depends on the legal system of
the country - common law (where case-law and published judicial de-
cisions are also a source of law) or civil law (where the primary source of
law is the codified statutes and laws); the economic activity associated
with fisheries and the requirements based on compliance with technical
standards; the degree of the States’ tradition with administrative
agencies exercising judicial powers in the case of administrative sanc-
tions; and the States’ ability to ensure due process. According to the
present research and analysis of national primary fisheries legislation,
the trend in States’ legislative practice appears to be towards a combi-
nation of both criminal and administrative enforcement processes and
sanctions.

5. Materials and methods

This research is based on the analyses of fisheries legislation of 93
countries who are FAO Member states, and the EU using FAOLEX
database revising and building on a 2017 analysis [90]. The selection of
the countries to cover in the analyses took into account the need to
ensure equitable geographical distribution; quantitative availability of
fisheries laws by country; and adequate representation of countries with
different legal traditions (civil law and common law). Analysis of the
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MCS and enforcement provisions of the fisheries legislation of each
selected country was undertaken to determine whether the enforcement
approach is of an administrative and/or criminal nature.

Only the main national fisheries legislation i.e., the primary fisheries
law of each country was examined. In a few countries (e.g., Congo,
Guinea, Mauritania and Senegal), where the fisheries law was found in
two pieces of legislation (one for marine fisheries and another for inland
fisheries), both legislation were analysed. The analysis in respect of the
EU focused on the European Council Regulation establishing a Com-
munity system to prevent, deter and eliminate IUU fishing, as well as the
related Council Regulation. The Cayman Islands is a rare case as it has no
specific fisheries legislation. Therefore, the Cayman Island’s legislation
on national conservation was examined as it provides for the protection
of marine resources, and contains provisions for the enforcement of rules
that are similar to the provisions of legislation for the conservation and
management of fishery resources.

The review of relevant literature on crimes in fisheries and admin-
istrative offences in fisheries [41-50,68-70] reveals interesting features,
for instance, that one of the main features distinguishing an adminis-
trative sanction from a criminal one is the competent authority to
impose the sanction, which is the executive branch of government for
administrative sanctions and the court for criminal ones. Another
important feature characterizing administrative processes is the possi-
bility of compounding of offences, as the enforcement of criminal vio-
lations in many jurisdictions does not usually allow for alternative
negotiable arrangements. The authors also found that, where legislation
did not explicitly refer to criminal processes, the use of specific words
indicated that the criminal enforcement approach was used. These
specific words included the terms ‘prosecuted’, ‘convicted’ and/or
‘guilty’ and ‘imprisonment’.

Based on these considerations, the authors agreed on the method-
ology to be applied throughout the analysis of the primary fisheries
legislation of the selected 93 countries and the EU. In each examined
fisheries legislation, the analysis focused on identifying the adminis-
trative and/or criminal nature of the enforcement approach based on
four criteria (referred to as the ‘four enforcement-approach criteria’): (i)
the authority competent to enforce the violation of a fisheries law; (ii)
the process applicable to ensure that the sanction for a fisheries offence
is duly applied to the offender; (iii) the liability arising from a fisheries
offence; and (iv) the sanction applicable for illegal fishing.

The team grouped the national legislation by analysing enforcement
related provisions in line with the four criteria above and labelled them
as either having an administrative (or civil) nature, criminal nature, or
both — which are represented, in shorthand, as ‘A’, ‘C’ or ‘AC’ in the
table. Where the fisheries legislation did not provide sufficient elements
to determine any of those options, the team used the label ‘U’ to indicate
that the analyses is inconclusive. After filling each of the four criteria, it
was possible to better ascertain the predominant nature of the
enforcement approach in the relevant country as being either adminis-
trative, criminal or both.

6. Results

The findings of this desk-based quantitative assessment are provided
in Table 1. For ease of reference and visualization, the titles of the main
fisheries primary legislation were organized, first, by the year of adop-
tion of the original text (without reference to the years of subsequent
amendments), then a shortened version of their original title (with
reference to the legislation’s numbers, where applicable). The last col-
umn on the right of the table provides the overall results from applying
the four criteria, indicating the administrative and/or criminal
enforcement approach, which are highlighted in bold. The table reflects
the strict interpretation of the examined primary fisheries legislation of
the selected countries and the EU. The evaluation of whether the
countries and the EU have, in practice, exercised primarily administra-
tive and/or criminal enforcement processes, is beyond the scope of this
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Table 1
Findings of assessing the four enforcement-approach criteria in the main fisheries primary legislation of 93 countries and the EU.
Region Country Main fisheries primary legislation Criteria Enforcement
(without ref. to amendments) K . R approach
Authority  Process  Liability = Sanction
AFRICA 1. Algeria 2001 Fisheries and Aquaculture Law No. 01-11 C C C C C
2. Angola 2004 Fisheries Law No. 6-A/04 AC AC AC AC AC
3. Benin 2014 Fisheries and Aquaculture Framework Law No.  AC AC AC AC AC
2014-09
4. Cabo Verde 2020 Fisheries Legislative Decree No. 2/2020 AC A A A A
5. Cameroon 1994 Fisheries, Fauna and Forestry Regime Law No. C AC C AC AC
94/01
6. Comoros 2020 Revised Fisheries and Aquaculture Code No. AC AC AC AC AC
20-051
7. Congo 2010 Inland Fisheries and Aquaculture Law No. AC AC AC AC AC
3-2010
2000 Marine Fisheries Law No. 2-2000
8. Cote d'Ivoire 2016 Fisheries and Aquaculture Law No. 2016-554 AC AC AC AC AC
9. Djibouti 2002 Fisheries Code Law No. 187/AN/02/4 éme L AC AC AC AC AC
10. Egypt 1983 Law on fishing, aquaculture and fish farms No. ~ AC AC AC AC AC
124
11. Guinea 2015 Marine Fisheries Code Law No. 2015/26/AN AC AC AC A AC
2015 Inland Fisheries Code Law No. 2015/27/AN
12. Guinea Bissau 2011 Fisheries Decree-Law No. 10/2011 AC A A A A
13. Kenya 2016 Fisheries Management and Development Act AC AC AC AC AC
No. 156
14. Liberia 2019 Fisheries and Aquaculture Management and AC AC AC AC AC
Development Law
15. Madagascar 2016 Fisheries and Aquaculture Code Law No. AC AC 18] AC AC
215-053
16. Mauritania 2019 Inland Fisheries and Aquaculture Code Law No. ~ AC AC AC AC AC
2019-035
2015 Marine Fisheries Code Law No. 2015-017
17. Morocco 1973 Marine Fisheries Law No. 15-12 AC AC AC AC AC
1922 Inland Fisheries Law No. 1-73-255
18. Mozambique 2013 Fisheries Law No. 22 A A AC A A
19. Nigeria 1992 Sea Fisheries Act No. 29 C C 0) C C
20. Sao Tomé e Principe 2001 Fisheries and Fisheries Resources Law No. 9/ A AC AC AC AC
2001
21. Senegal 2015 Marine Fisheries Code Law No. 2015-18 AC AC AC AC AC
1963 Inland Fisheries Law No. 63-40
22. Seychelles 2014 Fisheries Act No. 20 AC AC AC AC AC
23. Sierra Leone 2018 Fisheries and Aquaculture Act No. 10 AC AC AC AC AC
24. Somalia 1985 Fisheries Law No. 9 C C C AC C
25. Tanzania 2020 Deep Sea Fisheries Management and AC AC AC AC AC
Development Act No. 5
2003 Fisheries Act No. 22
26. Togo 2016 Fisheries and Aquaculture Law No. 2016-026 C C C C C
27. Tunisia 1994 Fisheries Law No. 94-13 AC AC AC AC AC
AMERICAS AND THE 28. Argentina 1998 Fisheries Law No. 24-922 A A A A A
CARIBBEAN 29. Bermuda 1972 Fisheries Act (Chapter 210) C C C C C
30. Bolivia 2017 Sustainable Fisheries and Aquaculture Law No. A A A A A
938
31. Canada 1985 Fisheries Act (RSC 1985, c. F-14) AC AC AC AC AC
32. Cayman Islands 2013 National Conservation Law No. 24 U C C C C
33. Chile 1989 Fisheries and Aquaculture Law No. 18.892 AC AC AC AC AC
34. Colombia 1990 General Fisheries Statute Law No. 13 AC AC AC AC AC
35. Costa Rica 2005 Fisheries and Aquaculture Law No. 8436 A A AC AC AC
36. Dominican Republic 2004 Fisheries and Aquaculture Council Law No. AC AC AC AC AC
307/04
2000 Environment and Natural Resources Law No.
64/00
37. Ecuador 2020 Fisheries and Aquaculture Development A A AC A A
Organic Law AN-SG-2020-0155-O
38. El Salvador 2001 Fisheries and Aquaculture General Law A A AC A A
Legislative Decree No. 637
39. Grenada 1986 Grenada Fisheries Act No. 15 AC AC AC AC AC
40. Guatemala 2002 Fisheries and Aquaculture General Law Decree A A A A A
No. 80-02
41. Honduras 2015 Fisheries and Aquaculture General Law Decree A A AC A A
No. 106-2015
42. Jamaica 2018 Fisheries Act No. 18 AC AC AC AC AC
43. Mexico 2018 Sustainable Fisheries and Aquaculture General A A AC A A
Law
44. Montserrat 2000 Fisheries Act (Cap. 9.01) AC AC AC AC AC
45. Panama 2021 Fisheries and Aquaculture Law No. 204 A A A A A
46. Paraguay 2008 Fisheries and Aquaculture Law No. 3556,/08 AC AC AC AC AC
47. Peru 1992 Fisheries General Law Decree No. 25977 A A AC A A

(continued on next page)
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Region Country Main fisheries primary legislation Criteria Enforcement
(without ref. to amendments) X . K approach
Authority  Process  Liability = Sanction
48. Trinidad and Tobago 1916 Fisheries Act (Cap. 67:51) C C C C C
49. USA 1976 Magnuson-Stevens Fishery Conservation and AC AC AC AC AC
Management Act, and 1995 Fisheries Act
ASIA 50. Azerbaijan 1998 Fisheries Law No. I AC AC AC AC AC
51. Brunei Darussalam 2009 Fisheries Order No. S 25 A AC AC AC AC
52. Cambodia 2006 Fisheries Law (Royal Kram NS/RKM/0506011)  AC A/C AC AC AC
53. China 1986 Fisheries Law AC AC AC AC AC
54. Indonesia 2004 Fisheries Law No. 31 C C C C C
55. Japan 1949 Fisheries Act No. 267 AC AC AC AC AC
56. Lao People’s 2009 Fisheries Law No. 03/NA AC AC AC AC AC
Democratic Republic
57. Malaysia 1985 Fisheries Act No. 317 AC AC AC AC AC
58. Maldives 2019 Fisheries Act No. 14/2019 A A AC A A
59. Philippines 1998 Fisheries Code Act No. 8550 AC AC AC AC AC
60. Republic of Korea 2009 Fisheries Act AC AC AC AC AC
61. Singapore 2019 Fisheries Act No. 11 AC AC AC AC AC
62. Sri Lanka 1996 Fisheries and Aquatic Resources Act No. 2 AC AC AC AC AC
63. Thailand 2015 Royal Ordinance on Fisheries B.E.2558 AC AC AC AC AC
64. Viet Nam 2017 Fisheries Law (18/2017/QH14) A AC AC AC AC
EUROPE 65. Albania 2012 Fisheries Law No. 64 AC AC AC AC AC
66. Belgium 1954 Inland Fisheries Law AC AC AC AC AC
1891 Marine Fisheries Law
67. Bulgaria 2001 Law on Fisheries and Aquaculture AC AC AC AC AC
68. Croatia 2019 Law on freshwater fisheries AC AC AC AC AC
2017 Law on marine fisheries
69. Denmark 2017 Fisheries Act No. 19 AC AC AC AC AC
70. Estonia 2015 Fishing Act AC AC AC AC AC
71. European Union 2009 Commission Regulation AC AC AC AC AC
2008 Council Regulation on IUU Fishing
72. Finland 2015 Fisheries Act No. 379 AC AC AC AC AC
73. France 2015 Marine Fisheries and Rural Code Ordinance No. ~ AC AC AC AC AC
2015-1248
74. Ttaly 2012 Fisheries and Aquaculture Legislative Decree AC AC AC AC AC
No. 4
75. Latvia 1995 Fisheries Law AC AC AC AC AC
76. Lithuania 2000 Fisheries Law No. VIII-1756 AC AC AC AC AC
77. Malta 2001 Fisheries Conservation and Management Act AC AC AC AC AC
No. I
78. Montenegro 2009 Marine Fisheries and Mariculture Law AC AC AC AC AC
2018 Freshwater Fisheries and Aquaculture Law
79. Portugal 2020 Fisheries Decree-Law No. 73 A A AC A A
2017 Planning and Sustainable Management of
Aquatic Resources in Inland Waters Decree-Law No.
112
80. Russia 2004 Fisheries and Conservation of Aquatic AC AC AC AC AC
Biological Resources Law
81. Spain 2001 Marine Fisheries Law No. 3 A A A A A
2013 Real Decree on serious fisheries offences No.
114
82. Sweden 1993 Fisheries Act AC AC AC AC AC
83. United Kingdom 2020 Fisheries Act (Chapter 22) AC AC AC AC AC
OCEANIA 84. Australia 1991 Fisheries Management Act AC AC AC AC AC
85. Federated States of 2002 Marine Resources Act AC AC AC AC AC
Micronesia
86. Fiji 2012 Offshore Fisheries Management Decree No. 18 ~ AC AC AC AC AC
87. Nauru 2020 Coastal Fisheries and Aquaculture Act No. 12 AC AC AC AC AC
88. New Zealand 1996 Fisheries Act AC AC AC AC AC
89. Palau 1972 Fishery Zone Law No. 6-7-14 C C C C C
90. Papua New Guinea 1998 Fisheries Management Act AC AC AC AC AC
91. Samoa 2016 Fisheries Management Act No. 8 C C C C C
92. Solomon Islands 2015 Fisheries Management Act No. 2 AC AC AC AC AC
93. Tuvalu 2006 Marine Resources Act (48.16) C AC AC AC AC
94. Vanuatu 2014 Fisheries Act No. 10 AC AC AC AC AC
assessment. violations thereunder are sought, ascertained, investigated, prosecuted

The analyses established that the fisheries legislation of most of the
countries — that is, 67 out of 93 — as well as the EU adopt a dual
enforcement approach and includes provisions on both administrative
and criminal processes and sanctions for illegal fishing. This does not
necessarily mean that both processes are used in practice, but at least the
examined fisheries legislation contains provisions that allow for the use
of the two. For instance, in Benin, the fisheries legislation provides that

and judged in accordance with criminal legislation while also providing
for the possibility for the offender to request an administrative resolu-
tion before the matter is referred to the court. The amount of the
transactions must be paid within the fixed deadlines given by the act of
transaction, failing which legal action is initiated [91]. In Cameroon, the
fisheries legislation allows any natural or legal person who contravenes
its provisions, including by undertaking illegal fishing, to settle by
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‘transaction’, without prejudice to the right of the public prosecutor to
decide to pursue prosecution [92]. Such a transaction scheme is also
permitted in Cote d'Ivoire, where legislation provides that sanctions for
illegal fishing are both fines and imprisonment while empowering the
Minister responsible for fisheries, with the support of an ad hoc com-
mission, to negotiate a settlement with the alleged offenders [93].

The Australian fisheries legislation sets out a dual approach in
enforcement which ascribes criminal responsibility to all offenders, but
also allows for certain classes of offences (e.g. offences in relation to
returns, general offences, and strict liability offence) to be paid via a
specified sanction to the fisheries authority, as an alternative to prose-
cution [94]. The Kenyan fisheries legislation prescribes a dual approach
based on a provision that clearly states that the prosecution of fisheries
offences is conducted under the Criminal Procedure Code, while another
provision gives the Director General the discretionary power to proceed
administratively against any person who has been charged after
consulting with the Cabinet Secretary and with the written consent of
the Attorney-General. This administrative process is without prejudice
to the criminal process [95]. In Canada, the dual enforcement approach
is perceived in the national fisheries legislation which explicitly pro-
vides that all penalties and forfeitures thereunder are enforceable
through summary conviction in the Criminal Procedure Code, but the
legislation also allows for alternative measures outside of a judicial
proceeding for certain offences. Alternative measures are permissible
where its use is not inconsistent with the purpose of the act and the
conditions outlined in the law are met [96].

In a smaller group of 26 out of the 93 examined countries, this
research found that the national fisheries legislation had adopted an
enforcement approach that is either predominantly/uniquely adminis-
trative, or predominantly/uniquely criminal.

A predominantly/uniquely administrative enforcement approach was
identified in the fisheries legislation of 16 countries. These include 14
Latin American countries, out of which nine fisheries legislation provide
for competent authorities, processes, and penalties of an administrative
nature. For example, the Mexican fisheries legislation explicitly states
that violations thereunder are sanctioned administratively, and those
administrative sanctions remain applicable even when the violation also
constitutes a crime, under other applicable legislation [97]. In Panama,
the fisheries legislation outlines the administrative procedures for
investigating and sanctioning violations of the fisheries laws or rules
originating from RFMOs including explicitly referring to the Federal
Law of Administrative Procedure for guidance in such proceedings [98].
The fisheries legislation of a few African countries also adopt an
administrative enforcement approach. In Cabo Verde, the head of the
competent authority for the inspection of fishing activities is competent
for investigating fisheries offences (categorized as ‘very serious’,
‘serious’ and ‘soft’ offences) and conducting the administrative process,
which can all be penalized by fines and, in particular for illegal fishing,
the law provides for the civil liability of the fishing vessel’s owner and
the joint liability of the flag State [99]. Similarly, the same approach of
classification of the fisheries offences in accordance with their degree of
seriousness is found in the fisheries legislation of Mozambique [100].
However, in Mozambique, ‘illegal fishing by foreigners’ is classified as a
crime, subject to penalty and imprisonment, under the jurisdiction of the
Maritime Courts [100].

A predominantly/uniquely criminal enforcement approach was
identified in the main fisheries legislation of 10 countries. Although not
explicit, the enforcement approach used in the Nigerian fisheries legis-
lation appears to be exclusively criminal, based on the interpretation of
the words used such as being found ‘guilty’ or liable on ‘conviction’, to
assign culpability — terms primarily associated with criminal law and
procedure — and the corresponding penalty upon conviction of ‘impris-
onment’ [101]. In the Somali fisheries legislation, while it requires the
Ministry to resolve offences through negotiation, except for offences
with heavy fines, the legislation specifically states that violations
thereunder are deemed criminal, and so are the respective proceedings
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and penalties [102].
7. Conclusion

The ‘most appropriate’ legal strategy to tackle illegal fishing through
regulatory frameworks does not rely on and should not depend upon the
law-maker’s emphasis on a particular enforcement approach, whether
administrative, civil or criminal. As seen in this assessment, most States
endorse a dual enforcement approach in their primary fisheries legis-
lation with respect to the authority competent for processing fisheries
offences, the respective process, applicable liability and sanctions for
illegal fishing. The findings reveal that most countries have employed
both administrative and criminal processes and sanctions to combat
illegal fishing in their primary fisheries legislation. Hence, there is no
single solution, at least in terms of what the national fisheries legislation
by foreign fishers should provide for, with a view to tackling illegal
fishing. It is not by purely focusing on management and MCS provisions,
or in solely establishing rigorous processes and severe penalties of
criminal sanctions and years of imprisonment that States can combat
illegal fishing.

A vital consideration for ensuring that the primary fisheries legisla-
tion of a country is robust in facilitating effective enforcement to tackle
illegal fishing is that the relevant laws take advantage of the most effi-
cient and practical enforcement options made available by the coun-
tries’ legal system and practice. At the same time, the fisheries legal
framework must implement and be consistent with relevant interna-
tional and regional instruments and standards. Notably, in accordance
with the LOSC [22], national legislation of concerned States must
include a provision on prompt release of the arrested foreign vessel and
crew (Article 73(2), LOSC) and must not impose, for the violation of
fisheries legislation, the penalty of imprisonment and any other form of
corporal punishment in their respective EEZs, unless otherwise agreed
by the concerned States (Article 73(3), LOSC). The procedure of prompt
release is separate from, not incidental to or prejudicial to the coastal
State’s judicial or administrative proceeding (on the merits) against the
vessel and crew for the violation of its fisheries laws [103].

Due to the complex nature of illegal fishing, the solution for this
persisting global problem in fisheries seems to require a multipronged
approach targeting different facets of the problem [104]. The actions
and thinking promoted by legal scholars and international organizations
is that combatting illegal fishing and crimes in the fisheries sector should
not be limited or restricted to a single enforcement approach and soft-
ening the actions against illegal fishing, especially when it is accompa-
nied by transnational organized crime dimensions. Irrespective of
whether a country has established and emphasises an admin-
istrative/civil and/or criminal processes to enforce fisheries legislation,
it is important that in applying the existing framework, States are
attentive to the particularities of the fisheries context, especially with
respect to the special needs of small-scale fisheries.

We submit that illegal fishing activities that involve elements of
transnational organized crime should be considered a serious violation
(or a serious crime), which should consequently attract congruent
enforcement action. Indeed, members of the Pacific Islands Forum
Fisheries Agency (FFA) have enjoyed relative success by treating illegal
fishing as a serious matter regardless of whether administrative or
criminal enforcement is used. The imposition of severe penalties for
illegal fishing and the overall reduction in IUU fishing in the FFA region
is aresult of a combination of efforts, actions and approaches, including:
building knowledge; revising legislation to ensure better MCS (through
e.g., evidentiary provisions, higher penalties and forfeiture of vessels);
raising awareness and education (stakeholders, enforcement officers,
parliamentarians, judges) to change public and judiciary perception so
that illegal fishing is considered a serious crime [105]. Steps towards
recognising illegal fishing as a serious violation deserving severe pen-
alties, as noted above, include: associating it with crimes in the fisheries
sector and other aggravating aspects such as the harm it causes to
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ecosystems and the environment; considering its transnational nature
[47]; treating it as a crime against humanity [37]; or treating it as a
serious crime where organised criminal groups are involved in such
fishing [40]. In addition to these options, Lindley and Techera draw
attention to the lack of synergies in the operation of the international
community’s toolkit essential to address illegal fishing, suggesting a
‘regulatory pluralism approach’ and the need to put in place a ‘collab-
orative global body charged with bringing the instruments and actors’
together [44]. Indeed, most scholars point to the importance of exam-
ining, interpreting and applying various fields of law relating to illegal
fishing, and the concomitant and coordinated efforts from the respective
institutions and stakeholders to address the problem. Our message is
essentially the same, noting that, as regards national fisheries legisla-
tion, both criminal and administrative or civil enforcement approaches
could be adopted by States, in line with State legislative practice.

At the international level, inter-agency collaboration particularly
through the FAO and UNODC, has advanced the work in clarifying the
linkages, challenges and legal responses to crimes in the fisheries sector
[106]. We add to this initiative by having demonstrated how States have
approached enforcement to address illegal fishing in national fisheries
legislation and emphasising how to build on that. Our findings show that
the use of criminal proceedings to tackle illegal fishing are not any close
to an innovation in States’ legislative practice, nor could such practice
be considered insufficient by lack of criminalization of illegal fishing
activities. Criminal proceedings are already in place and appear to have
not been used effectively enough by States to tackle illegal fishing. This
needs to change, commencing with viewing certain illegal fishing as a
serious violation warranting adequate and sustained enforcement effort
leading to the imposition of severe penalties to have the desired deter-
rent impact.
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