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Abstract

The European Union (EU) has a long legacy as aom@m of human rights. Over the years its actions
in this area have only been elaborated and the &Jtdken numerous measures to address human
rights issues, internally as well as externallyarg from negative and positive conditionalitts i
actions were initially mainly ‘state-centred’, in¢ with international law. However, the wide-ramgi
challenges of globalization, such as increasediR@eveloping countries, have broadened the EU’s
focus to other more diverse areas and actors. @texesting example hereof is the case of
multinational enterprises (MNEs) and their resphoifises. Within the broader framework of
sustainable development, the EU has attemptedreéagthen corporate social responsibility (CSR),
first mainly through soft law and slowly throughrtidaw, not in the least by including sustainable
development chapters in new agreements and thrspegtific investment-related provisions. But also
by enhancing its responsibilities as a home s&tg,through the new Transparency and Accounting
Directive. Such issues are particularly sensitiee fleveloping countries, which might use, in
particular, labour standards and environmental soass means of exchange in the competition for
investment. The traditional developing countriemnely the African, Caribbean and Pacific group of
states (ACP), are a case in point. Hence, thisyaisak mainly concentrated on the relations betwee
the EU and the ACP countries.

It is established that the EU seems to have maargss in this area, but some legal hurdles arnd lac
of political will remain. In this paper, the focusll be on the legal issues and conclusions arevdiié

indeed a balance has been found between the rdsitibes and obligations regarding sustainable
development, in particular in a trade relationsbipghe host and home state, and especially the $4NE

1. Introduction

The EU has evolved from an actor concentrated ternial European integration to a full blown
international actor, not in the least in the tradial areas such as trade and as a partner inaggneht
cooperation. Globalizationas confronted the EU with new challenges and redui to adapt to them
and address them. One of these is the increaseddetrade all over the world, no longer limited t
goods or even services, but characterized by aiggwemand and promotion déreign direct
investments (FO). This is also clearly reflected in the Lisbon dte (Article 207 TFEU).
Globalization and, in particular, the increase Bil,Fespecially in developing countries, has notyonl
contributed to raise awareness on human rightgssdaut has also increased possible infringements
and broadened the scopkattention beyond the traditional human rightee Tisk for violations of

labour standards and environmental norms is highen arena of increased competitive preséure.

! Leaving aside the debate on the definition ancescnf FDI as included in Article 207 TFEU of theshbn Treaty,
Directive 361/88 ©J 1988 L 178/5) is the most commonly used point dénence, focusing on the establishment or
maintenance of lasting economic links.
2 Communication from the Commission and the Europeatiafent, The European Union’s role in promotingrian rights
and democratization in third countries, COM(2001)282.05.2001; European Parliament resolution oN@dsember 2010
on corporate social responsibility in internatiotralde agreements, P7_TA(2010)0464,2012 C 99 E/101; K. MANZO,
“Africa in the rise of rights-based developmen®goforum34 (2003), (437) 441-442 en 451 (456); J. MACKIE ahd
ZINKE, “When Agreement Breaks Down, What Next? Thetdbou Agreement’s Article 96 Consultation Procedure”
ECDPMDiscussion Paper No. 64A, 2005, 1 (16); J.-M. SIRQENal Report: “The Use, Scope and Effectivenedatudur
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This is reflected through the enhanced attentionststainable developmehtlthough there is a
growing international activifyon sustainable development thinking, there id stil international
consensus on the precise content, meaning thefisdegal commitments this entails. However, it is
clear that labour standards and environmental négsesond and third generation human rightsin

be brought into this wider sustainable developnierhework, entailing the notion of integration of
social, economic and environmental issues in theeldpment process.The above-mentioned
challenges appear to be of even greater importntee realm of the EU’s relation with developing
countries. It is in these countries that a legal and instingl framework is often lacking or not
sufficient, but it is also in these countries ttieg fight for investments will be most fiertélence, in
absence of a more common approach to the mattenamuights risk being used as means of
exchange to attract foreign investors. At the stime, an answer needs to be found to address claims

of protectionism under the umbrella of human righitdations. Within this framework lies a huge

and Social Provisions and Sustainable Developmepeéts in Bilateral and Regional Free Trade Agreeshieh8.09.2008,
33-34 (127).

3 For an overview of the development of sustaina¥eelopment, see: V. BARRAL, “Sustainable Developmient
International Law: Nature and Operation of an EtigiLegal Norm”,European Journal of International Lavol. 23 no. 2,
2012, 379-383; H. GROSSE RUSE-KHAN, “A Real Partngrsbr Development? Sustainable Development? Suiben
Development as Treaty Objective in European Ecoodpartnership Agreements and Beyond3urnal of International
Economic Lawl3 (1), 144-150 (180). The most commonly used dafim of sustainable development is the definition
included in the Brundtland report (World Commissiam Bnvironment and Development (WCEI)ur common future
Oxford, Oxford University Press, 1987, 43): “sustdile development is development that meets thdsnekethe present
without compromising the ability of future geneasits to meet their own needs. It contains withitwid key concepts: the
concept of needs, in particular needs of the wsrfabor, to which overriding priority should be giveand the idea of
limitations imposed by the state of technologied aacial organizations on the environment’s abildymeet present and
future needs.” It implies environmental, social @ednomic well-being for today and tomorrauitp://www.iisd.org/sil

4 One may think of the Rio Conference on Environnaent Development, the Rio+10 Summit and the Rio +2@r8it. H.
GROSSE RUSE-KHAN, “A Real Partnership for Developme8tistainable Development? Sustainable Development a
Treaty Objective in European Economic PartnershippeAments and BeyondJpurnal of International Economic Lath3
(1), 144-150 (180).

® This paper does not go into detail on the debfthendivision between “generations” of human rigHt follows the most
common understanding that “first generation humghts” are in general civil or political by naturssecond generation
human rights” (socio-economic rights) relate to eamucial rights, such as the right to equal workiagditions, the right to
social security, the right to unemployment bengfie. and “third generation human rights” (colieetdevelopmental)
include, amongst others, environmental rights, tegto intergenerational equity and sustainabilitye right to self-
determination, the right to natural resources aiigctive rights.

6 L. COTULA, Foreign investment, law and sustainable developmfemtandbook on agriculture and extractive indusrie
Natural Resource Issues No. 26, IIED, London, 69)15. de ANDRADE CORREA, “The integration of susttie
development in trade agreements of the EuropeaonJrn D. KLEIMANN (ed.), EU Preferential Trade Agreements:
Commerce, Foreign Policy and Development Aspé&tteopean University Institute, Italy, 2013, (144R-143 (152).

" For developing countries FDI may be a major faétoreconomic growth, representing a great pathefODA, and also
plays a major role to have access to update teogpalften necessary for the exploitation of thesaurces. However, an
automatic correlation between FDI, growth and thgrovement of labour conditions may not be assun@dDE
SCHUTTER, “The Accountability of Multinationals foruthan Rights Violations in European LawCenter for Human
Rights and Global Justice Working Papdlumber 1, 2004, 10-11 (74); M. WESCHKA, “Human R&and Multinational
Enterprises: How Can Multinational Enterprises BedHRkesponsible for Human Rights Violations Committed-o@slol”,
Max-Planck-Insitut fur auslandisches 6ffentlichesciR und Vdélkerrechthttp://www.zaoerv.be66, 2006, (625) 626-628
(661); A. GATTO, Multinational Enterprises and Human Rights. Obligas under EU Law and International Law
Cheltenham, Edward Elgar Publishing, 2011, 244.

8 A. GATTO, op.cit. footnote 7, 4 and 14-15 and 24-25 and 64 and 94FB&. Ramatex case exemplifies the difficult
interrelationship between liberal trade and glazion and human rights, especially environmemal labour law issues
(http://www.kas.de/upload/auslandshomepages/narhibieAnRights/ruppell.pyf
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responsibility for the home state, the host sthte, also for the multinational enterprises (MREs
concerned.

The EU has always been a frontrunner in the ardauofan rights protection. This can be seen in
its early pragmatic approach towards human righdations, in absence of a sound legal basis, and
the latter inclusion of essential elements and esusipn clauses in its agreements with third coesitri
as well as positive measures to ensure the refpdotiman rights. The same devotion can be seen in
the area of sustainable development. Its inclusica firm legal framework at international levelsha
appeared difficult, but this has not stopped thet&ldommit and strive to achieve this internallylan
in its relations with third countries. Moreovergettemaining “state-centred” approach in internation
law might have made the road bumpier, but evertuallnot a stumble block to also address the
responsibilities of the MNEs. Being confronted witlgrowing level of FDI in developing countries
and possible infringements of these ‘newer’ gemandtuman rights, it has however become clear that
the traditional framework and mechanism are nofditthis purpose. Hence, the EU has not only
enhanced its existing instruments, but develop&d means with attention for its own responsibility
as a home state, those of the host state and tfidkke MNESs. It has not only integrated sustainable
development as an overall objective in its new agents with third countries, but included full
sustainable development chapters entailing commitgnén the area of labour standards and
environmental norms and specific provisions onltekaviour of foreign investors. Continuing on the
same path, the Union has also developed interrnak rto underscore its commitment towards
sustainable development and has endeavoured to@mla@rporate social responsibility (COR
through soft law, supporting codes of conduct, hadi law, e.g. adopting transparency rules for the
extractive industry.

It is important that, in addressing these new einglés the overall picture is taken into
consideration, including the legal responsibilittésall parties involved. In doing so the boundsurad

the existing legal framework might be challengadt, b stand still is to fall bacK his paper aims to

% In the context of this paper when referring to MiN&hd their behaviour relating to human rightspanticular labour and
environmental norms, this implies Multinational Emtrises domiciled in the Member States of the Bd aperating in
developing countries by extending their activiiieshose countries or by the creation of subsidgri
10 “CSR is essentially a concept whereby companiesddaaluntarily to contribute to a better society and a cleaner
environment. At a time when the European Union emdes to identify its common values by adopting aai@r of
Fundamental Rights, an increasing number of Europeampanies recognize their social responsibilityranand more
clearly and consider it as part of their identihis responsibility is expressed towards employeas more generally
towards all the stakeholders affected by busin@skwehich in turn can influence its success”. COM@@®6. Such a
general concept was maintained in later policy duenis: “CSR is ampportunity for enterprises to combine economic,
social and environmental objectives. Greater commiit to CSR on the part of European enterprisesewiiance Europe's
capacity for sustainable development” COM(2009)4D0,07.2009. It is suggested to adopt following remfinition of
CRS: “The responsibility of enterprises for their aufs on society. CSR entails that companies re$pgat commitments
but also go further than their legal obligationwaods society. Taking into account the internatioeaognized principles
and guidelines, CRS at least covers: human right®ulaand employment practices, environmental issurelscombating
bribery and corruption”: COM(2011)681, 25.10.201heTEP had pointed out that CSR has never been chiefihyed and
now fully endorses this definition (Report on comter social responsibility: accountable, transpawemd responsible
business behaviour and sustainable growth, A7-@0D1&, 28.01.2013). For an overview on the EU apgroand
development of CSR, first mainly domestically laterail its dimensions, see: A. VOICULESCU, “From C&R Trade to
CSRtroughTrade: The Chronicle of European Link Foretold2iropean Foreign Affairs Revield, 2009, 743-755 (762).
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address the main legal issues and the role theg Ipdayed in finding a balance between the
responsibilities regarding sustainable developn@nthe different actors in the area of trade, in
particular FDI. This should allow formulating sorntfeoughts on the remaining legal hurdles and

possible suggestions for future action.

2. A committed EU: general framework

The Union is now a fully-fledged international actorade and development being one of the first
areas of action. It has elaborated and strengthémedrole continuously, as it appears from the
Court’s case law and as is also reflected in tisbdm treaty (resp. Article 207 TFEU and Article 208
TFEU). Within the EU’s external action frameworkgetcommitment towards the respect for human
rights, democracy and the rule of law has obtaiaddm footing. It has evolved from a case law
developed concept of general principfesowards a consolidation in the treaties as they ver
foundations of the EUek Article 6 TEU, current Article 2 TEY) towards a transversal objective in
the EU’s relations with third countri€sand continuously reinforced in the Court’s case.faThe
recognition of human rights and the democraticqgipiles as the legal and political foundations @& th
Union, implies that they form an integral part bétEU’s external policy, Hence, the EU strives to
mainstream human rights into its overall exterradioa and promotes and attempts to export these
values at the international scene and in its matiwith third countrie¥ Thus, although, contrary to
development cooperatioeX Article 177 TEC), the respect for human rights was included as an
objective in the trade area, it was commonly aaxphat the Union was entitled to take measures

also in the trade field with that objective in mifdMeanwhile, the Lisbon treaty has not only affirmed

11 Amongst others: ECJnternationale Handelsgesellscha@tase 11/70, ECR [1970] 1125, par. 4; Opinion ofGbert of
28 March 1996, Accession by the Community to theopean Convention for the Protection of Human Rightd a
Fundamental Freedoms, Opinion 2/94, ECR [1996] 1{@®agraph 33. P. EECKHOUEU External Relationd aw,
Oxford, Oxford University Press, 2011, 95; I. GOVRRE, “The Importance of International Developmentthie case-law of
the European Courts of Justice: Kadi and the aumgnof the EC legal orderResearch papers in law2009, 10 (17); I.
BOSSE-PLATIERE 'article 3 du traité UE: Recherche sur une exigeme cohérence de I'action extérieure de I'Union
européenngBrussels, Bruylant, 2009, 425.
12 The current provision states: “The Union is fouthdm the values of respect for human dignity, foeeddemocracy,
equality, the rule of law and respect for humamtsgincluding the rights of persons belonging faarities. These values
are common to the Member States in a society wpichalism, non-discrimination, tolerance, solidardand equality
between women and men prevail.” Other relevantiprons are e.g. Article 7 and 49 TEU.
13 Council Conclusions on Human Rights and Democratinaiti third countries, December 2009; |. BOSSE-PLERE,
op.cit.footnote 11, 173-174.
¥ ECJ,Kadi, Case C-402/05 and C-415/05, ECR [2008] 1-6351, 324. For an overview, see: A. ARNULL, “Left To Its
Own Devices? Opinion 2/94 and the Protection ofdamental Rights in the European Union?” in DASHWO®Den
HILLION C. (eds.), The General Law of E.C. External Relatipisondon, Sweet&Maxwell, 2000, 61-64 (79); N.
LAVRANOS, “Protecting European Law from Internatibhaw”, European Foreign Affairs Revie®010, 15, (265) 268-
(282).
15p.J. KUYPER, “Trade Sanctions, Security and Humagh®iand Commercial Policy” in M. MARESCEAU (edThe
European Community’s Commercial Policy after 1992 Tlkgal DimensionDordrecht, Martinus Nijhoff Publishers, 1993,
405.
16 European Consensu®]C 46/1 ; |. BOSSE-PLATIERKp.cit.footnote 11, 423.
17 Opinion of the Court of 4 October 1979, InternatibAgreement on Natural Rubber, Opinion 1/78, ECR §19871;
ECJ,Commission v. Counc{iGSP), Case 45/86, ECR [1987] 1493. The dynamicpndtation concerning the EU’s trade
competence and clear link with development allowvelEU to take measures to promote these princgléesin the trade
area. A. LUKASCHEK en B. WEIDEL, “Exclusive Extern@bmpetence of the European Community” in S. GRILLER en
B. WEIDEL (eds.) External Economic Relations and Foreign Policytie European UnionVienna, Springer, 2002, 132-
4



this approach, but also enhanced it by includingsitan overreaching principle guiding the EU’s
external action and inscribing it as an obligatiorlo so rather than a possibility (Article 3, maeph

5 and 21 TEUJ? All EU external actions, including common commatgpolicy, need to integrate
these broader foreign policy goals. This implieattthe agreements with third countries need to
integrate this human rights objective.

The changing world has forced us also to look bdyibe traditional human rights, and one needs
to take in the broader concept of sustainable dewetnt. Although the objective of sustainable
development has been inscribed into the treatidyg ea (exArticle 2 TEU and Article 6 TEC, current
Article 11 TEU), the Union has further endorsedsthi subsequent summits and communications
establishing and enhancing its external dimensiom fthe Barcelona Summit onwards.Similar,
following the Lisbon Treaty its scope has been dep&d and the commitments strengthened (current
Article 3 and 21 TEUY® Although defined in the Brundtland reposupra footnote 3), it is not
abundantly clear what this precisely means in teoiiegal principles. The clear interface between
globalization and social development enhanced wbpat for social standards in economic activities
as a specific translation of sustainable developminough the promotion of labour norms and

support for the role of the IL&.The same holds for environmental standards, fatigwthe increased

133; K. LENAERTS en P. VAN NUFFELEuropees recht in hoofdlijnedntwerpen, Maklu, 2008, 209; I. GOVAERE and
A. VAN BOSSUYT, “Le commerce a visage de plus ersgiumain? Les droits de 'homme dans la politiqoemercial
commune in M. CANDELA SORIANO (ed.),es droits de 'homme dans les politiques de I'Uineauropéennelarcier,
2006, (225) 227-228 and 237-238 (254) ; K. DE GUCHITade policy and human rights”, S&D Conference ‘Geade
policy improve human rights’, Brussels, 13.10.2010.
18 Earlier case law of the Court of Justice on dewelept cooperation not only confirmed the respechfanan rights as an
objective of development cooperation, but evenrprted as an obligation. Advocate General La Rargmok it even
further and made the legality of development coafp@n depended upon the integration of human righasses. ECJ,
Portugal v. Councijl Case C-268/94, ECR [1996] 6177, par. 14-29. Opinio¥r Advocate General La Pergola of 23 May
1996,Portugal v. CouncijlCase C-268/94, ECR [1996] I-6177, par. 29; P. EECKHAQ3p. cit.footnote 11, 133-135. Other
relevant provisions proving the EU’s strengthenethimitment towards human rights are e.g. articlesm@ 2 TEU, artt. 3
and 21 TEU and the adoption of a legally binding i@reof fundamental rights of the European Union.
19 Communication from the Commission, A Sustainableoperfor a Better World: A European Union Strategy f
Sustainable Development, COM(2001)264, 15.05.2001jtelidrg European Council, Presidency Conclusions,
15/16.07.2001; Communication from the Commissionh® European Parliament, the Council, the Economit Social
Committee and Committee of the Regions, Towards aaglphartnership for sustainable development, COM(28®2
13.02.2002; Barcelona European Council, PresidencyclGsions, 16/16.03.2002; European Commission, Making
globalization work for everyone. The European Uniand world trade, December 2002; Communication fribra
Commission to the European Parliament, The 2005 Revighe EU Sustainable Development Strategy: dhlitocktaking
and Future Orientations, COM(2005)37, 09.02.2005n@anication from the Commission to the Council arelBuropean
Parliament, On the review of the Sustainable Dewaknt Strategy. A platform for Action, COM(2005)6583.12.2005;
Review of the Sustainable Development Strategy — RedeStrategy, 10917/06, 26.06.2006; Communicatiomfthe
Commission to the European Parliament, the Couthal European Economic and Social Committee and Ctieernf the
Regions, Mainstreaming sustainable development Eitb policies: 2009 Review of the European Union $tyatfor
Sustainable Development, COM(2009)400, 24.07.20009 Review of the Sustainable Development StrateByesidency
Report, 16818/2009.
20 Article 21 TEU entails that the EU’s external jpt#s must pursue the objective of “fostering sustale economic, social
and environmental development of developing coestri..”. The sustainable development aspect can kstound in
several other specific provisions, sucheadrticle 136 TEC (Article 151 TFEU)ex Article 151 TEC (Article 167 TFEU),
ex Article 174 VEG (Article 191 TFEU). Also the indion in the Charter of fundamental rights of thedpaan Union of
solidarity rights and environmental protection {8l 27-37) further strengthens this sustainableeigment objective.
21 Resolution on human rights in the world in 1997 4888 and European Union human rights pol@y,1999 C 98/270,
points 42-47; COM(2001)416; J.-M. SIROE®df.cit.footnote 2, 21-23 (127); J. ORBIE and L. TORTELL, “THew GSP+
Beneficiaries: Ticking the Box of Truly Consistent iLO Findings?”,European Foreign Affairs Revieiv, 2009, (663)
665-668 (681). For an overview on the link betwéayour standards and trade within the EU, see: B. BORN, “The
Distinct Politics of the European Union’s ‘Fair @il Linkage to Labour Standard€2uropean Foreign Affairs Revietd,
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concern for environmental consequences resultirgn frglobalization. This resulted in the
mainstreaming of environmental protection as aratbeponent of sustainable developnférithese
issues are especially cumbersome in developingtgesntaking into account that environmental
degradation affects those vulnerable groups thet,nagsis also clearly reflected in the subsequent
Cotonou Conventions (Article 32 Cotonou and Arti8Rbis Cotonoutery: Thus, taking into account
sustainable development relates closely to ‘newights, it can be assumed that the sustainable
development concept manages these second and gémeération human rights, such as labour
standards and environmental norms, WeThis is also confirmed in recital 6 of the preaenbf the
Cotonou Agreement and Article 9. Moreover, the rmewif] attention for the responsibilities of MNEs,
in particular in their commercial actions abroduptigh CSR, fits in perfectly with this sustainable
development framework.

The European Parliame(&P) fully endorses such an approach and reitethtdrade is “at the
service” of (sustainable) development and poventgdieation, which implies that it needs to
contribute to social progress and environmentalegtion, and — as was the case for traditional luma
rights — strives for the inclusion of binding sd@ad environmental norms in trade agreemétithe
(practical) translation of the abovementioned gaaisl commitments in the relations with third
countries, is however not as straightforward ag@&ms. Therein a difficult balance must be fountd no
only between different interests, such as tradehamdan rights, but also between the responsitsilitie
of the different actors involved and this must lbenslated into binding commitments. This is
especially cumbersome in the relations with devielpgountries. Fears of protectionism, on the one
hand, and the protection of human rights, on theerohand, need to be addressed. In relation to
different actors involved, one must be careful Yoid claims of unlawful interference while at the
same time one must address the issue of a poaearabsent legal frameworks and possible abuse of
this by the MNEs operating in those countfied. laudable, but difficult, task awaits the Uniahe

developing countries and the MNEs.

2009, (643) 647-652 (661); F. BOSSUYT, “The So@ahension of the New Generation of EU FTAs with &sind Latin
America: Ambitious Continuation for the Sake of BglCoherence”’European Foreign Affairs Revield, 2009, (703) 715-
716 (722).
22 SEC(99)777final ; Communication from the Commissiorthie Council and the European Parliament, Climaten@din
the context of Development Cooperation, COM(2003)&%,03.2003; Commission Working Document, Integiati
Environmental Considerations into other policy are@sStocktaking of the Cardiff process, COM(2004)394.06.2004 ; I.
BOSSE-PLATIEREpp.cit.footnote 11, 521-523.
2 Other measures concern e.g. the conclusion ofritaty Partnership Agreements on Forest Law EnfoecgrGovernance
and Trade (FLEGT VPA). Voluntary Partnership Agreainbetween the European Union and the Republiceo€ongo on
forest law enforcement, governance and trade ibeimand derived products to the European Union (GFLEOJ 2011 L
92/127; Voluntary Partnership Agreement betweenBheopean Union and the Central African Republic oredt law
enforcement, governance and trade in timber andeteproducts to the European Union (FLEGDY, 2012 L 91/103.
24|, BOSSE-PLATIEREpp.cit.footnote 11, 449.
% pe_TA(2006)0242, point 59; European Parliamenblw®dn of 18 May 2010 on the EU Policy Coherence fo
Development and the ‘Official Development Assistanqius’ concept (2009/2218(INI)), P7_TA(2010)01728,05.2010,
point 48 and 70.
%6 Report on Corporate Social Responsibility: promosngiety’s interests and a route to sustainableirzeidsive recovery,
A7-0023/2013, 29.01.2013, 25/51.
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In this analysis the focus will be on the tradiibleveloping countries, namely the ACP, with
whom the Union is still striving for the conclusiarf (full and comprehensive) trade agreements,
namely the Economic Partnership Agreements (EPABE Cotonou Conventiéh will thus be
included in this analysis, as well as the followiB&As: the EPA-CARIFORUKE EPA-Pacific
(Papua New Guinea and Fiji) EPA-SADC®, EPA-Ivory Coast, EPA-Cameroolf, EPA-ESA®,
Since the EPA-CARIFORUM is the only full and compeasive EPA so far, the focus will be centred

on the provisions therein.

3. Putting the traditional instruments to new use?

The integration of the objectives of developmemparation in the subsequent agreements with the
ACP countries thereby also included the respecthioman rights and fundamental freedoms as
objectives of the EU-ACP relations, which is comi@d in Article 1 and 9 Cotondti.Taking into

account the long standing legacy of the EU towardaiman rights based approach to development,
one wonders whether the traditional instrumentsaareption in addressing the new challenges of
reuniting sustainable development, in particulapest for labour norms and environmental standards,
and trade, especially in regard to FDI. After #ile EU has in the development of these traditional

instruments proven to be ‘inventive’ in the pasheTterm traditional instruments refers to the

27 Cotonou 10J 2003 L 65/27; Cotonoubi€J 2005 L 209/56; Cotonoute®J 2010 L 287/3.
2 Economic Partnership Agreement between the CARIFOFB#tes, on the one part, and the European Commamitjts
Member States, of the other pabt) 1995 L 289/3. The agreement has been provisioaglbfied since December 2008 and
was approved by the EP.
2 |nterim Partnership Agreement between the Euro@ammunity, of the one part, and the Pacific Staiéthe other Part,
0J2009 L 272/2. It concerns Fiji and Papua New GuiRegpua New Guinea is already applying the agregrhginis not.
%0 |Interim Agreement with a view to an Economic Parship Agreement between the European Communitytamdember
States, of the one part, and the SADC EPA Statetheother partDJ 2009 L 319/3. It concerns Botswana, Lesotho,
Mozambique, Namibia and Swaziland. Namibia hassigiied yet and the agreement is not yet ratifigte BLNS and
Mozambique have already let it be known that thdlf mot provisionally apply the EPA and focus onfal and
comprehensive EPA with the whole SADC group, evetuiing South Africa.
31 Stepping stone Economic Partnership AgreementestwCote d’Ivoire, of the one part, and the Eurof@ammunity and
its Member States, of the other p&pt] 2009 L 59/3. This agreement has been signed, muhbiabeen ratified yet. Ghana
has initialed an agreement with the EU, but it hasbeen signed yet. Although the EU-West-Africgat@ations have been
closed in the meantime, they are still awaitingtfpall endorsement.
32 Interim Agreement with a view to an Economic Parship Agreement between the European Communitytandember
States, of the one part, and the Central Africaypaftthe other partDJ 2009 L 57/2. The agreement has not been ratified
yet.
33 Council Decision on the signing and provisional lagpion of the Interim Agreement establishing anfiework for an
Economic Partnership Agreement between the EastedhSouthern Africa States, on the one part, ardBhropean
Community and its Member States, on the other [E&%6/09, 30.04.2009. It concerns Seychelles, Zanitilmbabwe,
Mauritius, Comoros and Madagascar. So far only #yeSelles, Zimbabwe, Mauritius and Madagascar sighe EPA and
it is provisionally applied since 14 May 2012. bndiary 2013 the EP approved the EPA and it is neaiteng ratification
for official entry into force. The EPA-EAC contaisgmilar references (Council Decision on the sigratamd provisional
application of the Agreement establishing a framdwior an Economic Partnership Agreement between Ehropean
Community and its Member States, on one part, amdE#st African Community Partner States, on therqihg, 17462/08,
03.04.2009). It concerns Burundi, Kenya, Rwandaz@aia and Uganda. This agreement has howevereeot signed yet
as they are negotiating a comprehensive regional EP
34 Also in the preamble of the amended Georgetowredment, the attachment to the fundamental prirgipfehuman
dignity, human rights and the rights of people weaffirmed (ACP/27/028/92). Later on this was aldete “reaffirming
their commitment to the respect for human rights the rights of peoples, democratic principles #redrule of law” and the
idea of a human centered, equitable and sustaidavklopment was included (The Georgetown Agreenaanamended by
Decision No.1/LXXVIII/03 of the 78 Session of the Council of Ministers, Brussels, 28 @8 November 2003,
ACP/27/005/00Rev.16).
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application of conditionalifff, negative as well as positive, and the broadeibation of positive
measures, implying the mainstreaming of a developrbased on the protection of human rights and

stimulating the participation of civil society.

3.a. Sanctions to enhance the responsibilitiesriswsustainable development?

Negative conditionality is one of the most stronglgbated instruments, in particular where
contractual relations exists between the Uniontaeahird country concernéi Although an explicit
legal basis in the Treaties to take trade measagasst third countries violating human rights and
sound legal provision allowing the suspension eeaments with such third countries in case of such
an infringement was absent, the EU nevertheless$ouesl its ways to take such measufeBaking

into account the precarious legal nature of sudlomccertainly from an international law point of
view®, a legal consolidation was necessary. Eventuthly Treaty of Maastricht included Article 301
and 60 TEC (current revised Article 75 and 215 TlBbd from the early nineties on the EU started
to develop a standard policy integrating specifimin rights provisions in the agreements with third
countries”” To address legal problems concerning the negativeditionality in a contractual
relationship, these clauses were considerablyeglterer the years. Ultimately, this resulted in the
current essential elements and suspension clanskgjing human rights and fundamental freedoms
as essential elements, providing for a detailedcqutare before taking any measures and the
requirement to take appropriate measures in caseottion, suspension being a measure of last
t'°

resort’® Although the inclusion of such clauses has notsgéswithout struggfé the clauses

3 Conditionality means a policy where a reward oritaition of advantages is allocated (positive) dhdrawn (negative)
based on the fulfilment of certain conditions. NMOCCI, “Comparing the EU’s Role in Neighbourhood Comdlicin M.
CREMONA (ed.),Developments in EU external relations la@xford, Oxford University Press, 2008, 218; I.
PLATIERE, op.cit.footnote 11, 430.
% It must be noticed that in some doctrine theserdis elements clauses are considered as a fopugitive conditionality:
|. BOSSE-PLATIERE, op.cit. footnote 11, 433-439. This is probably based on stetement by the Commission
(COM(1995)567; COM(1998)146; COM(2001)252) that thelumion of an essential elements clause is nonde to
signify a negative approach, but to be seen asagedhinterest, a joint undertaking and to promaédogue and positive
measures. In sum, the essential elements and sispatause are perceived by the EU as positivieuments, whilst the
ACP countries consider these sanctions as a punighhkience, the tension.
37 ECJ,Racke Case C-162/96, ECR [1998] I-3688. K. ARTStegrating Human Rights into Development Cooperatithe
Case of the Lomé Conventjdden Haag, Kluwer Law International, 2000, 1674175 and 322-333; L. BARTEL$&uman
rights conditionality in the EU’s internationalgreements, Oxford, Oxford University Press, 2@9%3; J. NWOBIKE, “The
Application of Human Rights in African Caribbean aRdcific-European Union Development and Trade Pestg’,
German Law JournaV/ol. 06 No. 10, 2005, (1381) 1391 (1406); H. HAZHT, “Suspension of Development Cooperation:
An Instrument to Promote Human Rights and DemocracgEZDPM Discussion Paper No. 64B, 2005, 3-4 (16); F.
HOFFMEISTER, “The Contribution of EU Practice to Imtational Law” inDevelopments in EU external relations [aW.
CREMONA (ed.), Oxford, Oxford University Press, 20@8l-95; P. EECKHOUT pp.cit. footnote 11, 36 and 503; I.
GOVARE, op.cit.footnote 11, 7 (17).
38p ] KUYPERpp.cit.footnote 15, 416-417; K. ART®p.cit.footnote 37, 48-49; L. BARTELSyp. cit.footnote 37, 100-
106.
3% Council of Ministers of Development Cooperation, Reson on human rights, democracy and developniuli, EC 11-
1991, point 2.3.1.; Communication from the Commission the inclusion of respect for democratic pites and human
rights in agreements between the Community and tutshtries, COM(95)216, 23.05.1995; COM(2001)252 ¢ Huropean
Consensus'©J 2006 C 46/1.
40y, MILLER, “The Human Rights Clause in the EU’s Extal Agreements”’Research Paperlouse of Commons 2004,
14; L. BARTELS,op.cit.footnote 37, 23-29.
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contained in the Cotonou Convention appear to benthst elaborate so far (Article 9, 97 and 86).
Firstly, because of their scope, adding good governaneefasadamental element and inscribing a
specific procedure in case of serious cases obipton. Secondlybecause of the detailed stipulations
on the procedure. Not only were specific rules @elbmn the decision-making within the Union to
take such measur@sbut an elaboratenodus operandbefore taking such measures was included.
This was mainly a compromise towards the ACP tontenbalance claims of interference and to
guarantee their effectiveness and the use of ssgpennly as a measure of last re§o@ver the
years the role of prior consultation and a mangapmiitical dialogue, as aex anteand ex post
solution in case of human rights violations, hasagr® Nevertheless, and despite perpetuated calls by
the ACP to alter this in the Cotonou revision, final decision to take appropriate measures in ohse
violation remains an unilateral EU decisiriThis is logically also the case regarding the ibss
suspension of trade concessions attributed in t8B.®espite subsequent alterations and stronger
procedures, a thin line between lawful ‘interfergrand the issue of non-interference, sovereignty a

the requirement of equal partnership, remé&indoreover, the absence of a coherent and transparen

41T, PARFITT, “The Decline of Eurafrica? Lomé’s Miceim Review” Review of African Political Econoniyo. 67, 1996,
56-57; K. ARTS,op.cit. footnote 37, 21-31 and 110, 168-189; D. CACCAMISIa“conditionnalité politique dans les
relations de cooperation au développement de la Goranié européenneAnnales de Droit de Louvaiol. 65, 2005,
N°.3-4, (285) 296-299 (353); L. BARTELSp.cit.footnote 37, 13; J. NWOBIKEp.cit. footnote 37, (1381) 1384 (1406).
42 The preamble of Lomé IIl contained the first sidoisa stronger legal footing for human rights fie tEU-ACP relations.
Lomé IV integrated human rights in the Conventiaelit(Article 5), which was also followed by a sigancrease of human
rights actions, and finally Lomé IVbis included assential elements (Article 5) and suspension eldasticle 336bis).
Lomé Ill, 0J 1986L 86/1; Lomé IV,0J 1991 L 229/1; Lomé IVbisDJ 1998 L 156/1. For a historical overview see: K.
ARTS, op.cit. footnote 3738, 167-204; P. EECKHOU®p.cit. footnote 11, 475-476; P. VAN ELSUWEGE, “Minority
protection in the EU: challenges ahead” in K. INGldnd A. OTT (eds.)Constitution for Europe and an enlarging Union:
Unity in Diversity? Groningen, Europa Law Publishing, 2005, 261.
Article 11ter Cotonoubis also includes the provistonthe cooperation in countering the proliferatadfnveapons of mass
destruction as an essential element and the plitgsitti take appropriate measures (without hower@mtioning the
possibility of suspension). Moreover, the provisiafers to a strengthened political dialogue arel uke reports by the
International Atomic Energy Agency (IAEA), the Orgsation for the Prohibition of Chemical Weapons QY% and other
relevant multilateral institutions (Article 11tgraragraph 4).
43031999 L 75/320J1999 L 75/300JL 2003 L 65/270JL 2000 L 317/3760JL 2008 L 129/440J 2006 L 247/46. F.
HOFFMEISTER op.cit.footnote 37, 53.
44 The inscription of procedural guarantees was drtaeomain concerns of the ACP at the Lomé IV nexivti) table, see:
K. ARTS, op.cit.footnote 37, 188-191. But also after such guarantegs inscribed, concerns of EU unilateralism reredi
and thus needed to be strengthened, see: K. ARY.&i.footnote 37, 234-240.
45 For an overview on how these consultations takeepln practice, see: H. HAZELZE®p.cit. footnote 37, 6-7 (16). For
an overview of recent consultations, see: L. MBANGRecent Cases if Article 96 Consultation€CDPM Discussion
Paper No. 64C, 2005, 17. The revised Cotonou Cororemtiayed a significant role in enhancing policgldgue on this
matter and in clarifying the relation between diale and the consultation-requirement. Article 8d@oubis and Annex VII
Cotonoubis.
46 ACP-EU Joint Parliamentary Assembly, Draft Repant ACP-EU Political Dialogue (Article 8), PR\529178Hloc,
APP/3689, 06.08.2004; J. MACKIE and J. ZINKdp.cit. footnote2, 5 (16). Instead, Cotonouter included that sissesetial
and fundamental elements shall apply equally toAGP and the EU and its Member States (Article agaaph 4).
47 COM(1998)146; Article 2 Lomé III; Article 2 Lomé hArticle 2 Cotonou (revised in Article 2 Cotonoutelt is argued
by some that the fact that such suspension pdsggibias included in the framework of a negotiategleement, makes it
harder for the third country to invoke the prinefplof non-interference and sovereignty, since & imaluded as an aspect of
common interest (S. KEUKELEIRHEet buitenlands beleid van de Europese Unie: derditeit en praktijk van het
buitenlandsbeleid en van de communautaire metholde t@etssteen voor het externe beleid van de EGt He
Gemeenschappelijk Buitenlands en Veiligheidsbeadeichet structureel buitenlands beleid van de, Bédventer, Kluwer,
1998, 124-125). However, the inclusion of such stsuis very often the result of a compromise aistbeto obtain in case
of asymmetrical relation, such as between the EAJA®@P. The inclusion of this paradox, the combirmratié conditionality,
on the one hand, and the principle of non-interfeee on the other, is the result of a power paliBed a compromise
between the former Community and the ACP. Also the @imsion, as well as the EP, seemed to put theiphkinof non-

9



approach on the matter further supports this sesaterferencé® The use of consultation and
dialogue to their utmost extent should counterbzdathis feeling of unilateralism. In addition, the
increased involvement of other third countries,hsas China, not requiring the same respect for
human rights, might further strain the EU-ACP nelatand increase the competition between the
ACP™®

A second problem surrounding this mechanism, isifuation where the application should result
into taking trade measur&sThe use of trade measures to enforce human rightains very
controversial. There is no legal standing on thétenand doctrine is heavily divided, but this @bul
create problems of WTO-compatibility.It is not readily accepted, and it appears notthat the
human rights clause and its current applicatioa asercive and extraterritorial measure fits inhwit
the general exception of Article XX GATT or ArticélV GATS.>> Moreover, this especially so in
regard to sustainable development issues suchbaarlmorms and environmental standards, since a
link between trade and sustainable developmenlelda® an impasse at WTO levéifta section 5§°
Moreover, GATT jurisprudence does not seem to dcerpeptions based on process and production
method (such as working conditions), which violates principle of non-discriminatiotf. The main
limitation is that the exceptions cannot be usegrtonote policy decisions in other countries infsac
way that one starts legislating for the otffeFhe fact that such action would be taken in redard

trade relates to concerns of the ACP that unilateagdle restrictions would be invoked for political

interference into perspective in the framework e$pect for human rights, democratic principles #mal rule of law
(COM(95) 567, point 33). The Council however did faitow this point of view. See: |. BOSSE-PLATIEREp.cit.
footnote 11, 479-480.
48 K. ARTS, op.cit. footnote 37, 352-354 and 370-372; L. BARTEId®,cit. footnote 37, 40; T. PARFITTop.cit. footnote
41, 56-57; V. MILLER, op.cit. footnote 40, 56-57; |. BOSSE-PLATIERBp.cit. footnote 11, 476-484 and 488; L.
BARTELS, Study requested by the EP’s Committee oreriational Trade, “The Application of Human Rights
Conditionality in the EU’'s Bilateral Trade Agreemertsd Other Trade Arrangements with Third Countriésyember
2008, 3 (21); H. ZIMMERMANN, “How the EU Negotiatdsade and Democracy: The Cases of China's Accessitimet
WTO and the Doha RoundEuropean Foreign Affairs Revieli8, 2008 (255) 271-273 (280).
4D, ALLEN en M. SMITH, “Relations with the Rest ofafWorld”, JCMS2011, Vol. 49, (209) 212 en 220 (230).
50 To my knowledge, so far the application of thesasial elements and suspension clause has resulted suspension of
development aid rather than trade relations. S.-EEEEC Framework of International Relations: Co-operatPartnership
and Association” in DASHWOOD A. en HILLION C. (edsJhe General Law of E.C. External Relatipnsnden,
Sweet&Maxwell, 2000, 166; K. ARTSp.cit. footnote 37, 349; L. BARTELS, “The Trade and Devehgmt Policy of the
European Union”EJIL 2007, Vol. 18 no. 4, 739 and 747 (756); J. NWOBIKE,cit. footnote 37, (1381) 1396 (1406); A.
BRADLEY, “An ACP Perspective and Overview of Articlé €ases’ECDPM Discussion Paper No. 64D, 2005, 16.
51 G. M. ZAGEL, “WTO & Human Rights: Examining Linkagend Suggesting Convergend®L.O Vol. 2 No. 2, 2005, 11
(37); B. WARDHAUGH, “GSP+ and Human Rights: Is the EUApproach the Right OneZournal of International
Economic Lawi6, 2013, (827) 842-846.
52 B. FANSEN and M. LUGARD, “Some Considerations on Er&hrriers Erected for Non-Economic reasons and WTO
Obligations”,Journal of International Economic Law999, 530-531 and 532-536; J. L. STAMBERGER, “Thgdlity of
Conditional Preferences to Developing Countries utlteeiGATT Enabling ClauseChi. J. Int’'L.607, 2003, (607) 609 and
613-614 (618); G. M. ZAGELop.cit. footnote 51, 11-16 (37); S. ARIEL AARONSON, “Seepimgslowly: how human
rights concerns are penetrating the WT@/orld Trade Reviews:3, 2007, (1) 18-19 (37). For a contrasting vieeg: J. M.
KAGAN, “Making Free Trade Fair: How the WTO couldcbrporate labour rights and why it shoul@eorgetown Journal
of International Lawvol. 43, No. 1, 2011, (195) 209-210 (224); L. BARTElop.cit.footnote 48, 14-15 (21).
53 As a result, the only reflection of sustainableelepment in the WTO can be found in its preambie Article XX GATT
(similar Article XIV GATS), in particular Article X (b) and (g) GATT.
54 G. M. ZAGEL, op.cit.footnote 51, 14-15 (37); B. WARDHAUGHp.cit.footnote 51, (827) 842 (846).
%5 B. FANSEN and M. LUGARDop.cit.footnote 52, (530) 532 (536).
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violations and for protectionist reasofisNonetheless, chances that an ACP state, or arsr oth
developing country, would actually invoke the nampatibility of the EU human rights clauses with
Article XX GATT or Article XIV GATS, and lead to dpute settlement, are however smaWhat is
even more, the majority (if not all) of the EPAslide a general exception that resembles Article XX
GATT.”® From the wording of this general exception in tBPA-CARIFORUM, taking into
consideration the provisions on social aspects,&lsio seems to apply for social issues thus remger
it possible to take trade restrictions for the aimn of social nhorms. This option, however, seéms
be constrained and might apply only for issues eoming child labouf. Moreover none of the other
EPAs contain such reference (since they do notideckpecific social and environmental provisions).
Taking this, together with the legal constraintsréérnational level, into account it seems doubtfu
that a broader interpretation, for example allowiastrictions on goods for reasons of unfair labour
conditions, would be appli€d. Although, considering the broader human rights andtainable
development objectives in this agreement, the mdi@i human rights considerations appears to be
broader. Nonetheless, the use of Article 224 EPRCEDORUM as a coercive and extraterritorial
measure by the EU towards the CARIFORUM for theppee of human rights protection remains
doubtful.

What is even more, to my knowledge, essential eitsnend suspension clauses have not yet been
used to suspend trade cooperatiamd the Commission has confirmed not to take sstibn. On the
other hand, the stipulations in the EPAs seemaggoptherwise. However, also here more clarity and
coherency was required. Even though there are plicéxseparate essential elements or suspension
clause?, the suggestion to include “for the avoidance ofilat the article 11, 96 and 97 of the
Cotonou Agreement will not apply to the EPA3Wwas turned completely. All EPAs considered here
contain, some more explicit than otif8rshat Article 11 (b), 96 and 97 of the Cotonou égment

%8 The idea that an economic cooperation relationgsljch as the Lomé Convention) is not the right forfor political

discussions and considerations was also one ah#ie arguments for the resistance of the ACP taidela human rights

clause in the earliest Lomé Conventions, see: K. 3Rp.cit. footnote 37, 168-172. Other arguments were thetfedtthe

EEC may not influence the choice of the social ammhemic system and the problem of common defingion

57'S. ARIEL AARONSON op.cit.footnote 52, 20-21 (37); L. BARTEL®p.cit.footnote 48, 15 (21).

58 Article 224 EPA-CARIFORUM, Article 42 EPA-Pacific, ficle 90 EPA-SADC, Article 68 EPA-Ivory Coast, ArticB9

EPA-Cameroon, EPA-ESA. The general exception clappéies to trade in goods, services and establishritemust also

be noticed that Article 90 EPA-SADC does not, cantta the other EPAs, refer to the protection ofrtam, animal or plant

life or health.

% In a footnote in the agreement it is clarifiedttttae Parties agree that, in accordance with tleigions on the social

aspects, measures necessary to combat child labalibe deemed to be included within the meanfngeasures necessary

to protect public morals or measures necessarthéprotection of health.

50 Such an argument within the WTO has been repealéiie Panel Report on the Belgian Family Allowan@&sARIEL

AARONSON, op.cit. footnote 52, (1) 18 (37); J. L. STAMBERGEBY.cit. footnote 52, (607) 609 (618); B. FANSEN and

M. LUGARD, op.cit.footnote 52, (530) 532 (536).

61 3. NWOBIKE,op.cit.footnote 37, (1381) 1397 (1406).

%2 This aligns with the new Council policy (EU CoundReflection Paper on Political Clauses in Agreemevits Third

Countries, Doc 7008/09, 27.02.2009).

5 D. LUI and S. BILAL, “Contentious issues in the inte EPAs. Potential flexibility in the negotiatichsECDPM

Discussion paper No. 89, 2009, 31-32 (54).

54 Article 73, paragraph 2 EPA-Pacific: “Nothing ihis Agreement shall be construed to prevent theicgtion of all

provisions of the Cotonou Agreement outside Titl€#rt 3 and according to the procedures set bydlte Agreement.”
11



apply (linkage clausey.Some of the EPAs also include a(n) (explicit) refece to Article 2 and 9 of
the Cotonou Conventiofi.However, not all EPAs explicitly refer to the pitmlity of the suspension
of trade obligation6§, but | tend to concur with the Commission that @@onou Convention is the
framework agreement regulating the relations with ACP and in absence of opposite provisions
explicitly excluding this option, the essential mknts and suspension clause is also applicable in
cases were the trade relations are regulated P4y even in the absence of a linkage clabige.
similar provision in all EPA, full or interim, wodlhave been better. It would have diminished tsle ri
of differing interpretation and the inclusion inegy clause that this also entails the applicatibthe
procedure set out in these articles, in the lesstyres the same procedural guarantees as theoGoton
Convention, thus also addressing the fear for terddism and protectionisﬁ%.Moreover, in view of
the expiration of the Cotonou Convention in 2020might have been better to include a specific
binding human rights clause in the separate EPA®ad of a linkage claus®Thus, from a legal
point of view the option of trade measures in cas&iuman rights violations, has not fully been
excluded. Thought, from a more politic perspectit/is, established by some that “trade related huma
rights measures” are not always effective to estlalthe goal of changing the policies of the third
country concerned and rather harm the human rigituation’* Also at UN level and within the ILO
there is not much enthusiasm for the use of tradeictive measures to improve the human rights
situation’? Hence, in trade relations such measures seenhyjiegal practically not feasible.

Moreover, it is not certain that such essentiainellets and suspension clauses also offer an option

in case of violation of labour norms and environtaéstandards. Such clauses find their origin in an

Article 103, paragraph 2 EPA-SADC: “Nothing in thAgreement shall be construed as to prevent thetaaopy the EC
Party or SADC EPA State of appropriate measuresupatgo the Cotonou Agreement”.
5 Article 241, paragraph 2 EPA-CARIFORUM and Articles]l@aragraph 2 EPA-Cameroon: “Nothing in this Agreem
shall be construed so as to prevent the adoptiothéyEuropean Community or by one of the signatorgti@é African
States/a signatory CARIFORUM State of any measunefjding trade (related) measures (under this Agese), deemed
appropriate as provided for under Articles 11ba@6 97 of the Cotonou Agreement (and accordingeagtocedures set by
these articles).” A similar provision can be foundrticle 80, paragraph 2 EPA-Ivory Coast.
% Article 2, paragraph 1 EPA-CARIFORUM; Art 2, paradrabEPA-Pacific; Article 2, paragraph 1EPA-SADC. Mover,
the EPA and the Cotonou Convention shall be in app@mentary and mutually reinforcing manner (Arti2legparagraph 2).
The EPA-Ivory Coast includes a more general refenréts preamble to the respect for human righésndcratic principles
and the rule of law “which constitute the main etenis of the Cotonou Agreement”, and to good govematwhich is
fundamental to the Cotonou Agreement”. The EPA-E®Auides an even more general reference to the Qotageement.
57 Article 65, paragraph 1 EPA-ESA: “Nothing in thigreement shall prejudice the application of meesuteemed
appropriate as provided for under the article )1 96 and 97 of the Cotonou Agreement and accortdirige procedures set
by these Article.” Article 73, paragraph 2 EPA-Riacand Article 103, paragraph 2 EPA-SADC.
% Recommendation for a Council decision authorizirey@@mmission to negotiate Economic Partnership égents with
the ACP countries and regions, SEC(2002) 351 firaQ402002; K. DE GUCHT, “Trade policy and human t&jhS&D
Conference ‘Can trade policy improve human rightsysBels, 13.10.2010. Only in situations where the frade agreement
has already entered into force and there is noagtee that the framework agreement will also hawered into force at that
time, a separate clause was deemed necessary.iBist iot the case for the ACP. Bartels argues beastispension of other
agreements, not containing a linking, is even fasas he considers them to be possible “appreprizasures”. L.
BARTELS, “Human Rights and Sustainable Developmentigations in EU Free Trade Agreementd’egal Studies
Research Paper SerieBaper No. 24/2012, September 2012, 8 (19).
%D. LUI and S. BILALpp.cit.footnote 63, 31-33 (45); J. NWOBIKBp.cit. footnote 37, (1381) 1382 (1406).
® The European Parliament’s role in relation to hamights in trade and investment agreements, DG faernal Policies
of the Union, Directorate B, Policy Department, felry 2014, 13 (38).
M G. M. ZAGEL, op.cit. footnote 51, 5 and 24-25 (37); L. BARTEL&.cit. footnote 48, 13-14 (21); A. GATTQup.cit.
footnote 7, 243.
2G. M. ZAGEL, op.cit.footnote 51, 5 and 26-27 (37).
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era of a bipolar world where the focus of the Weas mainly on civil and political rights.lt is
nowhere defined in detail to which human rights thgsential elements clause reférarticle 9,
paragraph 1 and 2 Cotonou does leave the optioArtéle 96 Cotonou, in case of problems
concerning labour norms, open as it clarifies that respect forll human rights and fundamental
freedoms also includes the respect for fundameotaal rights and refers to all fundamental freeslom
and human rights, be they civil and political, @oeomic social and cultural. Moreover, good
governance includes the transparent and accountaolagement of human and natural resources for
the purpose of equitable and sustainable develop(@eticle 9, paragraph 3 Cotonou). Nonetheless,
the subsequent separation in several policy doctart@etween human rights, labour standards and
environmental rules does not seem to contributegadea of applying this instrument also for seton
and third generation human rightsThe absence of a sound international frameworgeaally
concerning environmental norms, further supporis doubt. Regarding labour norms it is common
understanding that these refer to the core lab@undards of the ILO, namely freedom of association
and the right to collective bargaining, the aboiitiof forced labour, the elimination of worst forfs
child labour and non-discrimination in respect apéoyment’® However, such a delineated reference
is absent in regard to environmental protectiorthédugh increasingly accepted that environmental
degradation leads to an impairment of human riglstscalled environmental justicd) third
generation human rights are less commonly accdptatfirst and second generations and are often
not enshrined in international legal binding docateeHence, there is no legal certainty whether the
application of Article 96 Cotonou is also an optian case of such a violation. Despite the

Commissions declaration that the human rights elalso encompasses core labour standards, as set

K. ARTS, op.cit.footnote 37, 21-31 and 52-53; D. CACCAMI®8h.cit.footnote 41, (285) 336-337 (353).

4 There is however a general referral in the prearnblLomé |1l to the UN Charter, which was complemeenin Lomé IV
with a reference to the Universal Declaration ofitdn Rights, the International Covenant on Civil antitifal Rights, and
the International Covenant on Economic, Social anlfu@al Rights and by recognizing the Conventiontfa Protection of
Human Rights and Fundamental Freedoms of the CoohEilirope, the African Charter on Human and Peopligits and
the American Convention on Human Rights as positdggonal contributions. Finally, the Cotonou Conventadded the
conclusions of the 1993 Vienna Conference on HumaghtRj the Covenants on Civil and Political Rights, @oavention
on the Rights of the Child, the Convention on themifiation of all forms of Discrimination against Wem the
International Convention on the Elimination of fdkms of Racial Discrimination, the 1949 Geneva Comems and the
other instruments of international humanitarian,ltve 1954 Convention relating to the status deftas persons, the 1951
Geneva Convention relating the Status of Refugeesttad 967 New York Protocol relating to the StabfisRefugees.
Moreover, for the first time reference was madehe respect for basic labour rights, taking intccamt the relevant
conventions of the ILO. The international sourceshe preamble may serve as a point of referencenferpretation,
especially since this does not limit the EU’s podftreference to its own instruments. However,sitnbt clear which
principles and rights are considered as essenéaients. Moreover, they are only binding for thetest that have acceded
and ratified them. The 1998 Communication does ngtimore than repeat this (COM(1998)146). In addjtitwere is no
reference to ‘environmental conventions’. In conmgzar, over the years core labour standards have \ieered as basic or
universal human rights. L. BARTELSp.cit.footnote 37, 84-85; J. M. KAGANp.cit.footnote 52, (195) 204-205 (224).

S E.g. COM(1995)567, point 66. Nonetheless, it hambeticed that occasionally the Commission dicppse to tie Lomé
benefits to labour standards. B. BURGOQIN,cit. footnote 21, (643) 649 (661).

6 Communication from the Commission to the Council, Bueopean Parliament and the Economic and SociainGtee,
Promoting core labour standards and improving $og@vernance in the context of globalization, COM{2216,
18.07.2001.

7 0.C. RUPPEL, “Third-generation human rights and tipeotection of the environment in Namibia”
(http://www.kas.de/upload/auslandshomepages/narhibieAnRights/ruppell.pyf
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out in the eight core ILO conventidfsand the general understanding is that the cbr@utastandards
are also basic human rights, it appears to be compnactice that Article 96 Cotonou is mainly
invoked in cases relating to first generation humgints, where one can easily rely on an intermatio
consensu&, Even more, it is established that in practiceEhkchiefly acts in cases of a crisis or in
relation to an overall political situation of arhicountry or in cases of grave breactels. must
however be noticed that in the unilateral GSP-syste@hich now entails a possible withdrawal of
concessions in case of violations of all core huraad labour UN/ILO Conventions included in
Annex VIII®, this has already been applied towards MyanmarBaeidru§. However, this is more
difficult in a contractual relation and such a srspon mechanism is not considered to be the choice
of preference in regard to core labour stand&rdBhis also appears from Article 213 EPA-
CARIFORUM that excludes the suspension of tradecession as an appropriate measure in case of
dispute concerning the chapters on environmentadlsacial aspectdnfra section 3.b.). Although,
this does not necessarily contribute to the ideadifisibility and coherence, such an approachhmig
be more feasible as appears from the actions taftenthe Bangladesh factory collapg&r@). Also
recent suggestion of the EP, in the framework & $econd Cotonou revision, to broaden the
principles of non-negotiable human rights and sanamechanism have not led to an alteraffoim
sum, the vague nature and contested normative mtoonfesustainable development and the strong
opposition of the developing countries, might hamibe application of negative conditionality in
such cases of infringemefitThe idea of the EP to include a full comprehensivman rights chapter,
next to specific chapters on social and environaleissuesififra), might be a good idea to clarify
some of the remaining uncertainties concerningtiffices in implementation and remedfes.

Finally, this method does not appear to be adjustedase of human rights problems in the
framework of FDI. Although it might lead to sancting the host state for human rights violations
directly linked to FDI or work preventative to dsoage the host state to lower standards in amteffo

to attract FDI. As demonstrated above, in its aurepplication the essential elements and suspensio

8 COM(2001)4186.
® For examples, see: Parliamentary questions, E/3089, 10.07.2009; V. MILLERpp.cit. footnote 40, 29-30; J.
NWOBIKE, op.cit. footnote 37, (1381) 1391-1392 (1406); J. MACKIE ahdZINKE, op.cit. footnote 2, 7 (16); A.
BRADLEY, op.cit.footnote 50,16; L. BARTELSgp.cit.footnote 37, 36-37; L. BARTELSyp.cit.footnote 68, 9 (19). Also
the ACP noticed this narrow interpretation of the, Bee: V. MILLER op.cit.footnote 40, 40.
80, BARTELS, op.cit.footnote 37, 60-61; L. BARTELS)p.cit.footnote 48, 12 (21).
81 Article 19 Regulation 978/2012.
82 Regulation Vo. 980/200%0J 2005 L 169/1); Regulation Vo. 732/2008J2008 L 211/1); Regulation 978/201@J2012
L 303/1, recital 25). However, also here the ElWas always consistent in its application, se&/ ANDENBERGHE, “On
Carrots and Sticks: The Social Dimension of EU TrRdécy”, European Foreign Affairs Reviet8, 2008, (56) 571-573
(581). Eventually Myanmar was again readmittedshirPresidency secures preferable trade terms fanMgr/Burma to
promote economic development, 12.06.2013.
% M. GONZALES GARIBAY, “The Trade-Labour Linkage frothe Eyes of the Developing Countries: A Euphemiem f
Protectionist PracticesEuropean Foreign Affairs Revield, 2009, 763-764 (784); F. VAN BOSSUYap.cit. footnote 21,
(703) 709-711 (722).
84 Development MEPs back new Cotonou deal, but witihdm rights reservations, 19.03.2013.
8 D. CACCAMISI, op.cit.footnote 41, (285) 337-338 (353); |. BOSSE-PLATIERE,cit. footnote 11, 428-429 and 451; A.
GATTO, op.cit.footnote 7, 210-211.
8 Report on Advancing Development Through Trade, A%72013, 04.04.2013, point 31.
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clause have not been applied yet for such situstiatthough this option remains op8rAlso the
argument that it may prevent European investonms fvalating human rights as they could lose their
beneficial position in case of suspension doeshotd® It is common practice that human rights
violations do not lead to the suspension of tradeperation. Moreover, Article 213 EPA-
CARIFORUM excludes this option in case of disputescerning the environmental or social chapter.
In addition, it leads to sanctioning of the hositStrather than the foreign investor responsibkhis
also appears from the approach taken by the EWwolg the factory collapse in Banglad&sh
agreeing on a “Sustainability Compact”, but keepangladesh in the EBA. However, keeping the
option open if required reforms are too sigw.

In sum, considering the current international lefrailmework on sustainable development, in
particular environmental norms, and the existinqist@ints within the WTO-framework, the
instrument of negative conditionality in trade tidas, in particular in regard to FDI, does notradit
to tackle violations of labour norms and environtaérstandards. Moreover, the EU seems to
recognize that suspension of trade concession nlmesecessarily lead to the intended results. This
makes the application of negative conditionality thee matter at least precarious, it is thus woeder

if the use of positive measures is better fit.

3.b. A more positive approach to support sustasmdblelopment

The EU’s support for human rights has not remalimeided to negative measures and in absence of a
legal basis for the former, the taking of positiveeasures was actually the only lawful action.
Moreover, several policy documents confirm that B prefers a positive approach towards human

rights? This is also reflected in the Lisbon Treaty, whadnfirms the choice for a positive approach

87 First of all, the clauses are mainly used in aafsbreaches of first and second generation hungirts;i which are more
difficult to be linked directly to foreign direchvestment and secondly, it is wondered whetherilplesgiolation would be
qualified als manifest and gross enough to triggetual suspension. This was also recognized byatlitbor: A.
DIMOPOULOQOS, “EC Free Trade Agreements: An AlternatModel for Addressing Human Rights in Foreign et
Regulation and Dispute Settlement” in P-M. DUPUY, FRANCIONI, E.U. PETERSMANN (eds.Human Rights in
International Investment Law and Arbitratio®xford, University Press, 2009, (565) 589 (594).

8 A. DIMOPOULOS,op.cit.footnote 87, (565) 582-583 (594).

8 A. DIMOPOULOS, “Shifting the emphasis from invesmt protection to liberalization and developmertie EU as a
new global actor in the field of foreign investmeuticy”, http://www.asil.org/files/ielconferencepapers/dimajps.pdf A.
DIMOPOULQOS,op.cit. footnote 87, (565) 589 (594).

% Joint Statement by HR/VP Catherine Ashton and EWW&@ommissioner Karel De Gucht following the redemitding
collapse in Bangladesh, 30.04.2013.

%1 Events resulted in question for binding legal imstents allowing for the effective monitoring of tking conditions of
subcontractors in non-EU countries with which E@ap companies deal. The Commission is of the opithian this is
resolved through the legislation on non-financigharting and the “Sustainability Compact”. This camipis a political
compact including commitments in the area of labagints, structural integrity of buildings and opetional safety and
health and responsible business practice. Thidteesin a revision of Bangladesh’s labour law. XU, Bangladesh Agree
on “Sustainability Compact” in Wake of Factory CoBep, Bridges Weeklyol. 17, Issue 25, 11.07.2013 3-5; Press release,
Rana Plaza tragedy — one year on: Statement by Qlamty, Spokesperson of EU Trade Commissioner KaeelGDcht,
24.04.2014.

92 Council of Ministers of Development Cooperation, Reton on human rights, democracy and developnieui, EC 11-
1991, point 2.3.1.; COM(1995) 567; COM(1998) 146; CQ@6AQ1) 252; V. MILLER,op.cit. footnote 40, 28 and 33-34; I.
BOSSE-PLATIEREpp.cit.footnote 11, 447; J. NWOBIKEp.cit.footnote 37, (1381) 1389-1390 (1406).
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where possible (Article 21, paragraph 2 (b) TEU),pooviding technical and financial assistafite.
This approach was translated in the subsequenermgrts with the ACE and the legislation
regulating the successive European Developmentd~(EldFs) and is easier to align with the idea of
equal partnership and ownership as reflected irclar67 Cotonod? The use of positive measures in
a contractual relationship offers less frictionhwilhe principle of non-interference since the AGRes
concerned needs to consent to the attribution mm?6 On the other hand, this makes the use of this
instrument more difficult were the ACP state isslesoperative and inclined not to leave much room
to manoeuvre for non-state actors, such as cigiespor NGOs. The inclusion of such groups and the
use of dialogue is consonant with the participagpproach of the Cotonou Convenfiband is also

in this scenario of utmost importance. The inclosyb civil society offers room to include issuegisu

as labour norms, environmental standards and ®SRowever, actual participation varies
considerably over the regions and practice dematestithat financial and technical assistance was no
mainly directed towards economic, social and caltuights® Nevertheless, things seem to be
changing'® For example, Article 25 Cotonou aims at socialelepment and the Y0EDF foresaw
specific funding for sustainable management of nattesources and finances the combat against
HIV, tuberculosis, malaria and wot% Nonetheless, the promotion of social and envirartaie
standards is not explicitly mentioned, although B committed to assist on legislation for adequate
labour standard€? The new Multi Financial Framework (MFF) committeed‘take greater account of
human rights, democracy and the rule of law” i@dting external assistance, and in line with the
Agenda for Change identifying this as a prioritistwas reflected in the individual instruments,

particularly in the new common rules on financingeenal actior®® and the new DCt. Not only

93|, BOSSE-PLATIEREpp.cit.footnote 11, 146-147.
% E.g. Article 5, paragraph 3 Lomé IV, Article 224)(Lomé [Vbis and articles 9 and 33 Cotonou.
% This is also reflected e.g. in Article 1 Regulatmmthe implementation of the ®EDF and Article 4 and 5 Proposal for a
Council Regulation on the implementation of the"1Buropean Development Fund, COM(2013)445, 02.07.2013
NWOBIKE, op.cit. footnote 37, (1381) 1394 (1406). Council RegulatiB€) No 617/2007 on the implementation of the
10" European Development Fund under the ACP-EC Paripetgiieement0J 2007 L 152/1.
% Only the EIDHR can provide for funding without tbensent of the country where it is used.
7 Article 4; 8, paragraph 7 and 57, paragraph 3 GatpArticle 4, paragraph 1 (d) and 2 and 5, patyr Annex IV and
the amendments in Article 58 Cotonoubis.
% Communication from the Commission to the EuropeaniidP@ent, the Council, the European Economic andigboc
Committee and the Committee of the Regions, The miotlemocracy and sustainable development: Eurapegsigement
with Civil Society in external relations, COM(201292.09.2012.
% G. CRAWFORD, “Evaluating EU promotion of human righdemocracy and good governance: towards a ipaticy
approach”Journal of International DevelopmeXbl. 14 Issue 6, 2002, (911) 917 (926).
10 gee for e.g. also: Article 2, paragraph 4 ReguiaieU) No 1338/2011 of the European Parliamentafrttie Council of
13 December 2011 amending Council Regulation (EC)L8I84/2006 establishing a financing instrument fooperation
with industrialized and other high-income counti@esl territories©J 2011 L 347/21.
01 A GATTO, op.cit. footnote 7, 231 ; E. LE THIEISL.a dimension développementale des accords de paidn
économiqueCentre d’ excellence Jean-Monnet, Université denBenEditions Apogée, 2012, 101-102. See : Ethiapth
European Community, Country Strategy Paper and Natiodicative Programme for the period 2008-20143,5®, 62, 74,
79 (133).
102 cOM(2002)513.
103 preamble 9 and Article 1, paragraph 6 Regulatids) (Bo 236/2014 of the European Parliament and @f@buncil of 11
March 2014 laying down common rules and procedioeshe implementation of the Union’s instruments financing
external actionQJL 77/95 of 15.03.2014. (Further: common implemeatatules, CIR)
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does this entail a mainstreaming of human rightser& there is now much more emphasis on
implementation and enforcement, there is also nmicie consideration for environmental protection
and social considerations as well as corporateoresiilities’® Examples are, the obligation to
conduct environmental screenifsthe thematic program “Global public goods andilehges” of
the DCI” and, in line with the new public procurement dines; the obligation for natural and legal
persons who have been awarded contracts to comijity applicable environmental legislation
(including environmental agreements as well asriatgonally agreed core labour standaits)
Although Article 19¢ Annex IV Cotonou implies thamse in the 11the EDF, this could have been
more explicit®™ Even though the f1EDF" falls outside the general EU budget, translatimg t
Agenda for Change in practice, it also aligns whi human rights priority’. And in conformity with
increased attention for climate change and enviesmal protection in Cotonouter also includes more
environmental consideratioll§ but any explicit reference to CSR, environmentaims and labour
standards seems to be absent.

This broad framework of positive measures entdils instrument of positive conditionality,
making the attribution of development aid and (t&idn) review dependent upon needs and
performance criteri&® The respect for human rights was however not eitiglienshrined in these
needs and performance criteria, but was genenatiijpuded in the drawing of the Country Strategy
Paper and Indicative Progrdi. The broad meaning of needs and performances aed th
abovementioned provisions clearly allowed for aaleation taking into account the human rights
situation, but it might have been advisable to iexpl include this as a criterion. This was alirie
the new MFF, but again only implicitly addressed ttie 11" EDF. The MFF called for allocation
criteria to be more objective and dependent onettierts and progress concerning human rights,
democracy, the rule of law and good governdricén line with the Agenda for Change, the DCI

includes needs, capacities, commitments and peaiccen and potential impact in the respective

104 preamble 5, 6, 7 and 11 and Article 3, 5 and &fagraph 5 Regulation (EU) No 233/2014 of the Eumopearliament
and of the Council of 11 March 2014 establishinfinancing instrument for development cooperationtfe period 2014-
2020,0JL 77/44 of 15.03.2014. (Further: DCI)
105 g. preamble 20 and Article 3 and 5 DCI.
106 Article 2, paragraph 6 and Article 14 CIR.
197 Article 4(b), 6, 7 and Annex Il and IV DCI
108 Article 8, paragraph 8 CIR.
109 Article 13 Proposal for a Council Regulation on timeplementation of the 1 European Development Fund,
COM(2011)445, 02.07.2013.
110 Analysis of the 14 EDF is based on the Commission proposal: Proposa €ouncil Regulation on the implementation
of the 14" European Development Fund, COM(2011)445, 02.07.2Pt&osal for a Council Regulation on the financial
regulation applicable to the " European Development Fund, COM(2013)660, 25.09.2013
11 Article 1 COM(2013)445.
H2E g. preamble 13 and Article 9, paragraph 6 ariitlar19 COM(2013)445 (= Article 2, paragraph 6 dwticle 14 CIR).
113 Annex IV Cotonou; Council Regulation (EC) No 617/2@d7.4 May 2007 on the implementation of thé"Furopean
Development Fund under the ACP-EC Partnership Agreerae) L 152/1 of 13.06.2007. For practical examples oa th
application of performance-based conditionality,e:seC. ADAM, G. CHAMBAS, P. GUILLAUMONT, S.
GUILLAUMONT, J.W. GUNNING, “Performance-based cotidnhality: A European Perspectivaforld Developmer¥ol.
32, No. 6, 2004, (1059) 1062-1064 (1070).
114 Article 3, 9 and 12 Annex IV. The amendments aftetonouter did not alter this. L. BARTELSp.cit. footnote 37, 113-
114; D. CACCAMISI,op.cit.footnote 41, (285) 348-349 (353).
115 Multiannual Financial Framework (2014-2020) — Némfing Box, 10063/1/12 Rev 1, 24.05.2012.
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country as allocation criteria, explicitly inclugdjirgood governance and human rights to fall under th
performance criterioh® Although Article 3 Annex IV Cotonouter and the™BDF, aligning with the
DCI, includes the same allocation criteria therends specification on the interpretation of these
criteria''’ Taken the Agenda for Change into account this @dolically, also entail human rights,
democracy and the rule of Ial\}\?.Unfortunately, neither in the DCI nor in the™EDF, is there a
clarification whether this also entails environnasstandards and labour nor’rﬁsincluding CSR, but
the provision of Article 3, paragrapf*7and paragraph'8 DCI as well as Article 2, paragraph 4 EDF
certainly offer room for such considerations. limens to be seen what the actual allocation
methodology of the TLEDF will look like, depending also on the weighven to each criterion.
Although respect for human rights is of major intpace, a political criterion cannot be predominant
and following the Agenda for Change, more weighaudth be attached to the needs criterion and a
clarification on their interpretation, also incladiand monitoring CSR. Nonetheless, as is exeraglifi
by the GSP¥? it is extremely difficult for developing countseto comply with social and
environmental requirements and it places an additicequirement on the ACP countries, hence the
importance not only helping those already on traskvell as the need for capacity building, which
was clearly reflected in the next DCI and propodalsthe 11" EDF in line with the Cotonou
Convention.

The use of positive incentives in a trade framewsrkxemplified by the GSP-system, especially
the GSP+. On the other hand, the granting of EBXgpences is not made dependent on the respect
for human rights. The same holds for the EPAs. héeithe conclusion of such agreements nor the
attribution of trade flexibilities within the fram@rk of those agreements have been made dependent
upon the respect for human rights, including laboarms and environmental standaldsThe
reluctance to do so also appears from Article 2IBAEARIFORUM. Moreover, such a

conditionality might create problems of WTO-compiitiy***, has proven to be ineffective in the

118 Article 3, paragraph 2 (c) and 11 DCI.

1171t must be notices that Article 3 Annex IV Cotonerutioes include governance in its performancerimiie

118 The only explicit reference to human rights, deraog and the rule of law as criterion can be foimthe provisions

concerning budget support (Article 39 COM(2013)6&k also Article 4, paragraph 2 CIR).

119 References to such norms in Article 5 and Anneveliacluded under the heading “inclusive and soatale growth for

human development” instead of “human rights, democand good governance”.

120 Article 3, paragraph 7 alinea 2: “Furthermoreatiens with partner countries shall take into actdaheir commitment

and track record in implementing international agnents and contractual relations with the Union.”

121 Article 3, paragraph 8 includes a rights-based@ggh encompassiral human rights.

122| BOSSE-PLATIEREpp.cit.footnote 11, 454.

123|n the realm of the Bangladesh factory collapseai been suggested to make additional trade comessa agreements

dependent on respect also for the fundamental tatights, this in a gradual manner and combinedi ¥éthnical assistance.

It is doubted whether the current intention of Bi¢ to impose sanctions because of unsafe workimglitions is effective

and there is a real risk for reallocation to coiestwhere there are also no sufficient social dioms. Finally, the approach

should be broader than unsafe working conditiookliteg issues such as the right to organize anigcile bargaining. See:

L. VAN DEN PUTTE, “EU should help Bangladesh work&vaunionize”, EUobserver21.05.2013.

1241t was suggested to make WTO membership depengtemt the respect for human rights. For other suigeson the

integration of human rights within the WTO, see: BEMARET, “Environmental Policy and Commercial Policjhe

Emergence of Trade-Related Environmental MeasurBEKS) in the External Relations of the European Comityilim

The European Community’s Commercial Policy after2t9%he Legal DimensignM. MARESCEAU (ed.), Dordrecht,

Martinus Nijhoff Publishers, 1993, 351-352 and 3B®; D.-C. HORNG, “The Human Rights Clause in the Eeaop
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GSP+ framework® and adding such a condition to the conclusioaroEPA would make the already
cumbersome negotiations even more difficult. MoeFowuch arex anteconditionality is also not
inscribed into the general Cotonou Convenfiband would not be consonant with the general policy
of the EU preferring to maintain a link with theurtry concerned rather than isolating’itAlso here,
the aid incentives seem to be the preferred aliemaoute (e.g. Article 190 and 196 EPA-
CARIFORUM).

In sum, compared to negative conditionality andtsence of a solid legal framework, the use of
positive measures trough financial and technicapeaoation is especially important to promote a
solidarity based community and more fit for sitoas that require an active involvement of the
government where resources are often lackihghe application of positive incentives within ade

relationship are however less straightforward.

Overall, the use of the traditional instruments gaslved and offers some room in the area of trade
and for the protection of second and third genenatiuman rights. But, in their current legal format
these do not seem the most feasible option fromaatipal and legal point of view to address the
issues of sustainable development in a trade oelafihe EU has acknowledged that the sustainable
development dimension of globalisation requiresffergént set of measures and attempted to develop
mechanisms that are more fit for purpose also tpkito consideratiothe growing responsibilities of

other actors involved.

4. Committing to sustainable development: finding Ebee?

International attempts to connect sustainable dpweént and trade in the WTO-framework have

failed™ Similarly, the attempts to include a referencelabour standards and environmental

Union’s External Trade and Development Agendaliropean Law Journalol. 9 No. 5, 2003, (677) 696-697 (701); J.
NWOBIKE, op.cit.footnote 37, (1381) 1398-1399 (1406).
1258, WARDHAUGH, op.cit.footnote 51, 827-846.
12611 general for the ACP the human rights situati@s waken into account for membership to the ACPmemd accession
to the Conventions, however without prescribingsitaapre-condition for membership. This became dleaegard to the
Haitian membership to the Lomé IV Convention, wheseme member states demanded an explicit commitowgrerning
human rights. However, this was not a conditiortiiiied into the treaty nor had it been appliedrty ather ACP member.
K. ARTS, op.cit. footnote 37, 197 and 303-304; J. NWOBIKdh.cit. footnote 37, (1381) 1392-1393 (1406). On the other
hand the poor human rights record of Cuba is orthefmain reasons why the country has been refasgint the Cotonou
agreement, which was in clear contradiction withliea statements “that whether Cuba meets the hurigts and
democracy criteria should be decided once Cuba beaarfull member of the Agreement and not at the evdnof
application”. L. BARTELSpp.cit.footnote 37, 35 and 61.
127 Ex anteconditionality implies that the EU refuses to négjet or sign an agreement based on the human sightstion.
Not only is the appliance of conditionality withéncontractual relationship considered to be mdextve, it is also better to
establish a framework for cooperation in dialogather than isolating the country concerned. Althiotlge EP prefers the
respect for human rights as ex antecondition, overall, safe often for stronger ecoimoountries, the EU’s practice tend to
choose for a relationship rather than isolatiorBARTELS, op.cit.footnote 37, 60-61; L. BARTELSp.cit.footnote 48, 12
(21).
128| BOSSE-PLATIEREpp.cit.footnote 11, 431 and 448.
129 See for example: World Commission on the Socialdision of Globalization, “Inclusion of Fundameritabour Rights
in GATT Article XX*, http://www.ilo.org.dyn/idea/ideasheet.display?p aide=H5 (accessed at 07.05.2013).For an
overview on the trade-labour linkage in the WTOg:s8. ARIEL AARONSON,op.cit. footnote 52, (1) 28-29 (37); M.
GONZALES GARIBAY, op.cit. footnote 83, (763) 767-773 (784); |. BOSSE-PLATIERIB,cit. footnote 11, 451; F. de
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protection within the Multilateral Agreement on &stment have not succeed&iThe main idea is
that other international organisations are morefaiddress sustainable development issues, imgudi
CSR®. There is no agreement on the matter whether tiser@om for considerations based on the
violation of non-WTO norm$® and no legal stance on the extraterritorial apfiim of the general
exceptions gupra section 3.a.). The resistance of developing coesmtin fear of protectionist
measures under the umbrella of human rights viniatifurther endorsed thi&.A suspicion that also
finds a reflection in the Cotonou Convention andAERinfra). Despite the limited inclusion within
the WTO framework* and reticence in other international for a, takihg Treaty provisions into
account gupra section 2) the EU should pursue sustainable dpwedat in its contractual relations
beyond its commercial interests, integrating soaglonomic and environmental aspects. Maybe
exactly because of this impasse, the integratiosusfainable development provisions in bilateral an
regional trade agreements has increased over #gre.yEhe Union continues to strive for a sustaimabl
and fair social-economic development in its rekaiavith third countri€d® and has attempted to
enhance the legal value of its commitment on suahbdé development through the inclusion in its
agreements with third countri&®.This through the inclusion of sustainable develephas an overall
objective. In line with this policy, the Cotonou i@@ntion entails such an explicit and broad

sustainable development objective in Articles 1 @rahd reiterated in Article 19 Cotonbti Also the

ANDRADE CORREA,o0p.cit.footnote 6, (141) 143-145 (152); C. VIDAL-LEON, “Canate Social Responsibility, Human
Rights, and the World Trade Organizatiodturnal of International Economic La®6, 2013, (893) 898—901 (920); J. M.
KAGAN, op.cit.footnote 52, (195) 197-198 (224).
10 A, GATTO, op.cit.footnote 7, 58.
131 On the reasons why the WTO does not seem the femsible framework, but should be more receptivenginstream
human rights, and other alternatives, see: G. MGEA, op.cit. footnote 51, 21-37; C. VIDAL-LEONgp.cit. footnote 129,
(893) 916-919 (920).
132G, M. ZAGEL, op.cit.footnote 51, 16 and 21 (37); S. ARIEL AARONSQO#,.cit. footnote 52, (1) 21-22 (37).
133 The developing countries continue to object toatiempt to link non-trade issues before other kbgveent issues in the
framework of the WTO are sufficiently addressed. Q@®85)567, point 66; Communication from the Commisdio the
Council, The Trading System and Internationally ggiped Labour Standards, COM(96)402, 24.07.1996;D@8.
SCHUTTER, op.cit. footnote 7, 11 (74); G. M. ZAGELgp.cit. footnote 51, 5 and 23-26 (37); J.-M. SIROEbh.cit.
footnote 2, 34-41 (127); A. GATT@p.cit.footnote 7, 244.
134 The Singapore Ministerial Declaration only renewtieel commitments on core labour standards andalleeof the ILO
(Singapore Ministerial Declaration, WT/MIN(96)/DEC8.12.1996, point 4) and by referring to the noa-fas protectionist
purposes of labour standards a labour and trallagemwas avoided in Seattle (“...We reject the udatwdur standards for
protectionist purposes, and agree that the coniparativantage of countries, particularly low-wageloping countries,
must in no way be put into question....”). To datee bnly reference to sustainable development cafolred in the
preamble of the WTO and Article XX GATT and ArticldV GATS, with the legal uncertainties mentiondabae to apply
them in case of human rights violatiorsurg). It seems doubtful that the Doha Development Algewould be a major
turning point on the matter (Doha WTO Ministeriaédaration, WT/MIN(01)/DEC/1, 14.11.2001, pointsr&lé81-34). See:
H. GROSSE RUSE-KHANgp.cit.footnote 3, 177-178 (180); S. ARIEL AARONSOWbY,.cit.footnote 52, 10-34 (37).
135 coOM(2001)252.
136 Commission working paper, addressed to the Eurogzmmcil, The Cologne report on environmental irdéign:
mainstreaming environmental policy, SEC(99)777fin26.05.1999; COM(2005)37; COM(2010)612; K. DE GUCHT,
“Trade, Growth and Development: A tailored polioy those most in need”, European Economic and SGaamittee,
18.09.2012; I. BOSSE-PLATIER®Bp.cit.footnote 11, 451; F. de ANDRADE CORRE®y.cit.footnote 6, (141) 147-152.
137 From Lomé IV onwards the main objectives of depaient cooperation as stipulated in the Maastrigieiafy were
integrated in the subsequent agreements with the, A@&Peby also including the broader framework e MDGs and
sustainable development. Consideration 10 Preambliséd in Cotonoubis explicitly mentioning the MDGmd Articlel
revised in Cotonouter mentioning that the objectieesl international commitments of the Parties timbrm the
development strategies include the MDGs. Articlet&es that “respect for all human rights and fumelztal freedoms,
including respect for fundamental social rightsmderacy based on the rule of law and transparedt aotountable
governance are an integral part of sustainableldewent.”
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EPAs include in some way or another the sustaindélelopment concept, but as is the case for the
essential elements and suspension clause, morar&ig between the different EPAs would have
been advisable. The EPA-CARIFORUM is the strongease in point. Therein sustainable
development was not only included as an overaleahje®® it was further clarified that this
commitment, hence a legal binding obligation, imglithat in the application of the agreement full
account shall be taken of human, cultural, econpsucial, health and environmental best interefsts o
their respective population and future generatangsthat the decision-making methods shall embrace
the fundamental principles of ownership, partidipatand dialogué®®* The EPA-SADC and EPA-
Pacific contain more general provisions. And agathe EPA-Cameroon and EPA-ESA are less
elaborate and include sustainable developmentein gfeneral objectivé®, while the EPA with Ivory
Coast only contains a general reference to sustigimevelopment in its preambfe.For these ACP,
the sustainable development issue was left to duntlegotiations in the perspective to concludella fu
and comprehensive EPA The abovementioned future negotiations on theenaitobably refer to
the elaboration in specific social and environmieptavisions. It is somewhat strange that the EPA-
SADC and EPA-Pacific, contain no such referendidir rendez-vous claus€ Here again, since the
Cotonou Convention ‘frames’ the EU-ACP relatiort® sustainable development objective works as
an umbrella and also needs to be applied in théAEB-trade relations even in absence of a specific
referral in the EPAs concerned. This is supportedhie fact that the Commission departs from the
assumption that developing countries may only etli@ybenefits of trade if sustainable development
is protected and promotélf.In absence of an international legal framework, ¢act content and
more specifically the legal obligations this mighitail has not yet been clarifiéfl. The overall
contention is that, just as policy coherence faretlgpment, this objective should be construed as an
obligation of conduct rather than resdff&This has the advantage that it leaves room fdacyspace,

but needless to say that it makes the legal erdbitily of this objective very difficult?’

Nevertheless, it has an important interpretativeezand since it is included as an overall objectil

138 Article 1 (a) EPA-CARIFORUM.
139 Article 3 EPA-CARIFORUM, Article 3 EPA-SADC
140 Article 2 (a) EPA-Cameroon refers to the establishiof a trade partnership consistent with theaihje of sustainable
development, Article 2 (a) EPA-ESA refers to essdivhent of a strengthened trade and developmetrigrahip consistent
with the objective of sustainable development. beyet signed EPA-EAC contains an identical pravigiArticle 2 (a)).
141 The preamble contains a general reference to isabta development as an objective of the EU’s kigprment
cooperation.
142 Article 60 EPA-Cameroon, Article 44 (g) EPA-Ivory &1, and Article 53 (e, iii) EPA-ESA.
143 Article 67 EPA-SADC. It only includes a commitmentmonitor and assess the impact of the Agreemersustainable
development (Article 94 and 96 EPA-SADC). Article BBA-Pacific.
144 Communication from the Commission to the Council #m& European Parliament, Trade and Developmersistitsg
developing countries benefiting from trade, COM(2@13, 18.09.2002; Communication from the Commissionthe
Council, the European Parliament, the European Eoanand Social Committee and the Committee of the ddagiGlobal
Europa: Competing in the world, COM(2006)567, 04.006&2
145 Moreover since the concept of sustainable devetmpnmay varyratione temporis, ratione personaand ratione
materiag see: V. BARRAL op.cit.footnote 3, 382-383.
146 On the issue of sustainable development as a tegmlept, see: V. BARRALgp.cit. footnote 3, 383-400; H. GROSSE
RUSE-KHAN, op.cit.footnote 3, 160 (180).
47| BOSSE-PLATIEREpp.cit.footnote 11, 451.
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provisions need to be read, implemented and alisides need to be taken with that objective in
mind*® This implies, contrary to international investméaty, that sustainable development also
plays a substantive interpretative role for the pRivisions'*® The Union, with the EP as one of the

main human rights proponents, attempted to furtinéiance the level of protection and its obligations
by including specific environmental and social deapas well as specific provisions on the behaviou

of foreign investors.

4.a. Translating responsibilities into legal commants

In line with the general EU’s policy and increadederage of the EP in trade agreements after the
Lisbon Treaty rooting for such an inclusion, thastbeen further fleshed out in a specific socidl an
environmental clauses in the Cotonou Convention drapters in the EPA-CARIFORURM® These
specific social and environmental clauses cleaglect the difficult balance between the need to
protect these norms and fears of protectionisnp(rasicle 49 and 50 Cotonot)* These provisions
appear however very general. The idea was thae thesvisions would form the basis for further
negotiations and would be more elaborate in the€EFAking into account the EPA-CARIFORUM is
the only full and comprehensive EPA to date, @l the only one containing specific social (Aetic
191-196) and environmental (Article 183-190) chegpt® In both cases the provisions contain some
general stipulations to promote trade in goodssamdices beneficial for the environment and fait an
ethical trade (Article 183, paragraph 5 and Artit®d., paragraph 5), the importance of these isaues
regional level (Article 185 and 194) and cooperai{ip90 and 196). Article 183 and Article 191 could
have included a more explicit reference regardiBRCas was done in the trade agreement with South
Korea and Central America’ It appears from the following provisions that humtéights cannot be
sacrificed for the sake of free trade. Althoughtaety noteworthy, the special environmental and
social chapters do not seem to include more tharesgeneral commitments, mainly repeating what
was already contained under the Cotonou Conveiatiohreiterating obligations to which the parties
154

have already committed themselves to (Article 183 #91).>" Hence, establishing a minimum set of

obligations. However, of great importance minimggithe competition between countries for FDI, is

18 A, DIMOPOULQOS,op.cit. footnote 89; A. SPEARS, “The Quest for Policy Spaca New Generation of International
Investment AgreementsJIEL 2010, 13(4), (1037) 1064-1069 (1075); H. GROSSE RUSEN, op.cit. footnote 3, 139-
180; L. BARTELS,op.cit.footnote 68, 11 (19); L. BARTELSp.cit.footnote 37, 81-82.
149 5ee: H. GROSSE RUSE-KHAMPp.cit.footnote 3, 178-179 (180).
150 This growing attention for second and third getiererights already became apparent in Article d &i.omé 1V, Article
33-41 Lomé IV and also appears form Article 9 Cotono
151 Concerning environmental issues, the latter wag inaluded after the second revision of the CotoBounvention.
152 The absence of specific social and environmerltaises however does not imply no other measures teden to
integrate the sustainable development objectivg. Aticle 38, 41, 43, 4749 and 50 EPA-ESA, Artitie and 44 EPA-Ivory
Coast generally refers to sustainable developmerticld 53 ESA-EPA refers to trade, environment aubtainable
development (a similar provision Article 37 canfband in the not yet signed EPA-EAC) and Articledid 60 (b) EPA-
Cameroon and Article 10 ESA-Pacific.
153F, de ANDRADE CORREApp.cit.footnote 6, (141) 148-150 (152).
154 . BARTELS, op.cit. footnote 68, 14 (19). The underlying thought beihat the countries would be more inclined to
engage in substantive commitments in a contexti@lbgue and cooperation, however without connectirgm to trade
preferences or any formal obligation to ratify watgired Conventions.
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the inclusion that the Parties agreed (shall efsuveto encourage trade or FDI by lowering their
level of protection provided by environmental amdial or labour legislation or derogating from or
failing to apply legislation (Article 188 and 193.How this will be enforced is another matter and it
offers little guarantees if not all EPAs includeclsta commitment, they risk undermining the overall
objective and human rights will be played out ie tompetition for trade (so called “race to the
bottom™°%. Moreover, it should have included that this aésaails that the parties shall not fail to
enforce such legislation, as was done in the Colatbru Agreemeftt’. In general, one can wonder
why no firmer and more detailed commitments weduitled as was done in that agreement and the
GSP+°% They do not only reaffirm the commitments alreadgde, but also e.g. commit to an
effective implementation in its laws and practioel ghe GSP+ strongly relies on cooperation with the
relevant monitoring bodies, in particular the IE®.

As mentioned before, concerning the labour starsdardear delimitation is made referring to the
core labour standards of the ILO (Article 18%)Probably for political reasons and due to time
constraint, leaving such matters to further negjotia for full and comprehensive EPAs, but there
appears to be no legal impediments to include sudference also in the other EPAs since most of
the signing ACP countries are also ILO mem8&Moreover, compared to what is the case in the
social clause, in regard to the environment theregice remains very general (Article 49 and in
Article 183, paragraph 3 EPA-CARIFORUM). It is waardd why, since the GSP+ and the agreement

155 A commitment that was also repeated in the speEifll-provisions (Article 73 EPA-CARIFORUM). Comparezisome
investment treaties, if they even provide for swthuses, this is more mandatory (shall ensureaaisof should).
156 3. M. KAGAN, op.cit.footnote 52, (195) 201-202 (224).
157 Article 277, paragraph 2 and 4.
%8 |n the GSP+ the granting of the unilateral prafees is dependent upon actual ratification and émghtation and
ongoing obligations.
159 Article 269, paragraph 3 and 270, paragraph 3 Elds@bia/Peru. Also in the provision to uphold thedkof protection
the effective enforcement of its laws is taken Arti¢le 277, paragraph 2). However, it must be rimrgd that compared to
the EPA-CARIFORUM the title on trade and sustainatdeelopment is not subject to dispute settlemeritila\the EPA-
CARIFORUM entails detailed specifications. Article 9gR&ation No. 978/2012; Commission Delegated RegutafEU)
No 155/2013 of 18 December 2012 establishing mdkged to the procedure for granting the spenizitives arrangement
for sustainable development and good governancerurRedgulation (EU) No 978/2012 of the European Baudint and of
the Council applying a scheme of generalized taréferencesPJ 2013 L 48/5. Orbie and Torell however establishet t
withdrawal of preferences in the GSP scheme ify/faonsistent with ILO assessments and condemrstibis seems less to
be the case concerning the granting of GSP+ ingenti However, it was noticed that in the event tha Commission’s
control would remain rather formalistic than subsit also the GSP lacks a monitoring system. J. @GRald TORTELL,
op.cit.footnote 21, (663) 675-681; A. GATTOp.cit.footnote 7, 261.
180 This is also a compromise towards the developimgntries to reassure them that this does not ieclasues such as
wage differences. It must however be notices tt@tpared to Article 50 Cotonou, the Parties howelso reaffirm their
commitment to the Decent Work Agenda, which goethér than the core labour standards, and recogha®enefits of
fair and ethical trade.
181 Except for Cook Islands, Micronesia, Nauru, Niud @onga (Pacific region) all ACP countries are IL@mibers. What
is even more, following the 1998 ILO Declarationftmdamental Principles and Rights at Work, theamisgreement that
ILO Members, following their membership, also thakat have not ratified the conventions, are “odafigo promote and
realize the principles concerning the fundameritdits of the ILO Conventions”. These core principéesl rights include
freedom of association and effective recognitiorthaf right to collective bargaining, elimination af forms of forced of
compulsory labour, effective abolition of child &alr and the elimination of discrimination in respet employment and
occupation. However, of course keeping in mind thasfication, implementation and compliance ar¢ moee and the same
and this is exactly the limitation the ILO entailace there is no legal mechanism to enforce campé.
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with Colombia and Pettf do contain a specific list of international elwvimental agreements, this
was not done in the EPA? On the other hand, the referral to multilateral segional agreements and
environmental agreements to which they are pagiigscle 184 and 72) should prevent the EU falling
back on its own interpretation, which would haveamced the idea of protectionis.

Conversely, the agreement includes provisions meaminsure that this would not be used for
protectionist purpose also guaranteeing the chafipelicy. Prima faciethe stipulations on guarantees
against protectionism appear to be very vagu&hey entail respect for the parties to determivert
own policies and a reference to take to the speaatls and requirements and their own social and
sustainable development prioritisgo consideration (Article 184, 185 and 192).dndbe wondered
why the transparency requirement (Article 187) Ime tenvironmental chapter and the specific
reference not to use these labour norms for piiotést purposes (Article 191, paragraph 4) were
respectively not included in the social chapter amdhe environmental chapter. Essentially it is
Articles 213 and 224 EPA-CARIFORUMN(ra) are the guarantees against use for protectionist
purposes. A lot will depend on the actual complé@imcpractise and application of the specific cointr
mechanism and dispute settlement when requffethe EPA-CARIFORUM contains a fairly broad
monitoring mechanism, namely the Consultative Catemi and CARIFORUM-EC Trade and

Development Committee with a broad mandate reggrdlirstainable development issti&Article

162 Both the trade agreement with Colombia and Peruidlar270, paragraph 3) as well as Annex VIII of B&P+
(Regulation 978/2012) refer to following multilateenvironmental agreements: the Montreal ProtoecoSabstances that
Deplete the Ozone Layer adopted on 16 Septembdr987, the Basel Convention on the Control of Transdaty
Movements of Hazardous Wastes and their Disposgtad on 22 March 1989, the Stockholm ConventiorPersistent
Organic Pollutants adopted on 22 May 2001, the Qaime on International Trade in Endangered Speaféd/ild Fauna
and Flora signed on 3 March 1973 (hereinafter refeto as ‘CITES’), the CBD, the Cartagena ProtocoBmsafety to the
CBD adopted on 29 January 2000, the United Natioas&work Convention on Climate Change (1992), Kyotddea to
the United Nations Framework Convention on Climate fgea The trade agreement additionally also includles
Rotterdam Convention on the Prior Informed Consentcdthore for Certain Hazardous Chemicals and Pesdicide
International Trade adopted on 10 September 19%8edWer, it is added that the list can be extertdesther multilateral
environmental agreements as recommended by thee TCadnmittee and proposed by the Subcommittee odeTaad
Sustainable Development (Article 270, paragrapliF8j.critics relating to the highly inflexible pieéd list in Annex VIII of
the GSP+ and lack of actually addressing the dewedmt needs of the beneficiary country, see: B. WARDGH, op.cit.
footnote 51, (827) 835-837 (846).
183 This is even stranger since national law, for epienn Namibia do appear to contain explicit enmirental clauses and
is party to various international environmental @eants. See: O.C. RUPPHIp.cit.footnote 77.
164 3. WOUTERS, “The EU Charter of Fundamental Rightsn&aeflections on its external dimension”, editbifiar
Maastricht Journal of European and Comparative La@01/1, 7-8; G. M. ZAGELpp.cit. footnote 51, 17-19 (37); A.
DIMOPOULOQOS,op.cit.footnote 87, (565) 583 (594).
185 These provisions also appear to be vaguer andrajerempared to those of the Colombia/Peru tradeeagent. E.g.:
explicit reference is made to “the sovereign rightach Party” (Article 268), Article 269, paraghap EU-Colombia/Peru
not only establishes that labour standards mayeatsed for protectionist purposes, it is even ddbat “ the comparative
advantage of any Party should in no way be calléd guestion” and in Article 277, paragraph 4 itgisaranteed that
“Nothing in this Title shall be construed to empowiee authorities of a Party to undertake labowut anvironmental law
enforcement activities in the territory of anothiRarty.” However, also these leave room for intagifen and it may be
wondered whether this does not contravene in thg term with other rights. The interpretation ofawlis considered a
“comparative advantage” will be crucial here angeesally the right to a fair remuneration will bigfidult.
186 Compared to other investment treaties, the EPA-CARIBM is innovative since it does include a specifispdte
settlement mechanism, while most others limit Sashes to consultations. L. COTUL#p.cit.footnote 6, 86 and 90 (159).
187 Under the current state of play (March 2014) betjions still need to finish setting up a joint Gohative Committee
representing civil society as well of a list of Arhtors. Article 232, paragraph 1 EPA-CARIFORUM. LABTELS,
“Human Rights and Sustainable Development Obligati@il) Free Trade Agreementslegal Issues of Economic
Integration 40, nr. 4 (2013), (297) 309 (313); The Europeanidtaent’s role in relation to human rights in traded
investment agreements, DG for External PolicieshefUnion, Directorate B, Policy Department, Febyu314, 10-11 (38).
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184, paragraph 3 provides for possible exceptiansekample based on the protection of human,
animal and plant life or health, this was not ided in the social chapter. Hence, the general
exception of Article 224 applies. As noted earlieis however not yet clear how or even if this e
applied for social or environmental issussidra). In case of a dispute surrounding these specific
chapters additional requirements were installedf tethe general provisions on dispute settlement
(Article 204 et seq), providing for a more elaberaystem of consultation and advice resulting in a
report of a committee of experts (Article 189 ar®b)l It is only when this fails the general dispute
settlement provisions apply and even then spetiics are included, namely on the establishment of
the arbitration panel in case mediation fails (Aei207, paragraph 4 and 221, paragraph 3) and
possible appropriate measures in case of non-cangdi (Article 213). As mentioned before, Article
213 EPA-CARIFORM entails that the suspension ofldra&oncessions are not considered being
appropriate measures in case of problems on thieoemental or social chapter. While this is a step
away from the sanctions based approach and seeragotd claims of protectionistf, it might
undermine the idea of indivisibility of human rigtff and does not coincidence with the application in
the GSP’®. Yet, recent actions, such as towards Bangladssprd, seem to root for a different
approach. It remains to be clarified in futurepdi® settlement how article 213 and 224 will be
interpreted, taking sustainable development as/arath objective into accoutit.

Reflecting the difficulties surrounding the concegt sustainable development and taking the
remaining deficits into account, in the realm of tturrent (international) framework, the provisigms
the EPA-CARIFORUM were a good compromise between ititlusion of a separate social and

environmental conditionality clause and fear feruse as a protectionist meastife.

4.b. Adapting to the new challenge of FDI in deyéhg countries

The EU has taken efforts to address the respomigbilof the MNEs. Considering the new
characteristics of international trade, foreignestors can and should have a major role to pldlgan
protection of human rights, in particular laboudamvironmental norms, especially when operating
in developing countriesr(fra section 4)."° It is in those countries the adoption and enfdsitita of
legislation for that cause is difficuit! It is therefore the EU’s task to ensure “that ¢ragjreements

not only contribute to the establishment of legéimrights of European enterprises, but also their

168 COM(2001)416. Although the EP seems to maintaimlafor the use of sanctions (P7_TA(2010)0468,2012 C 99
E/101). For a comparison between the EU and thepfoach (written before the Lisbon Treaty), seeKBRREMANS
and M. MARTINS GISTELINCK, “Trade Agreements, LabdBtandards and Political Parties. Differences betwbe US
and the EU in their Approach Towards the Inclusidriabour Standards in International Trade AgreesietUNU-CRIS
Working Papei-2008/1, 27.
189 BARTELS, op.cit.footnote 68, 18 (19). On the other hand, the viotaof other human rights have (up until today) not
yet resulted in the application of trade measuresgertheless the possibility is there.
170 3, VANDENBERGHE op.cit. footnote 82, (561) 569-574 (581).
L Article 219 EPA-CARIFORUM.
172D, CACCAMISI, op.cit. footnote 41, (285) 337-338 (353).
173 A GATTO, op.cit.footnote 7, 46-63.
174 M. WESCHKA, op.cit.footnote 7, (625) 629 (661).
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duties in the field of environment, labour and homights in general*”® After acknowledging the
limitation the existing CSR framework entailemhf(a), and in line with the intention for a new
common investment poli¢{ and the general policy on development cooperatibe, EPAs are
considered to offer great potential to make theeyalevelopment and CSR link operatiofalThe
EPA-CARIFORUM is indeed innovative, establishing fbe first time a direct link between human
rights and FDI. This was done through the inclusainspecific provision on the behaviour of
investors, the maintance of standards and a geerecabtion clause that also applies for EBIThis

in an attempt not only to guarantee respect foh sights but also avoiding that investors play off
different countries against one anothétUnfortunately, Articles 72-73 EPA-CARIFORUM dotlé
more than repeating what Articles 183-196, previoasalysed, already included such as the non-
lowering of standards to encourage FDI, and coriiflie additional obligations and are again diestt
towards the host stat® Although certainly noteworthy, the clause on thaintenance of standards
(Article 73), entailing a legally binding obligatit®, could have included that this implies that
national legislation should be established claniflythat private contracts may not include clauses
exempting the foreign investor from the applicatidmew social and environmental laws nor include
a requirement for the host country to compensasésdor compliance with such law®.This would

at the same time clarify possible discussion iregtor-to-state disputes, if this would be included
future EPA {nfra). Moreover, future EPAs, provided that they in@uygre- and post-establishment
FDI-provisions, might inscribe that investments madll only be protected if the investment is while
made respecting national legislation (on environsaeprotection and labour laws). Combined with an
increasing level of national legislation and supgosugh financial and technical cooperation, this
offers great potential to create more binding @ilmns. The provisions on the behaviour of investor

(Article 72)'*3 goes beyond an intention to endeavour or merely éfésrts by entailing an actual

175 Committee on Development and Cooperation, Reportlrstendards for European Enterprises operatingirloping

countries: towards a European Code of Conduct, BB, 17.12.1998.

176 Communication from the Commission to the Council, Ergopean Parliament, the European Economic andalSoc

Committee and the Committee of the Regions, COM(201))34.07.2010.

177COM(2001)416, 18.07.2001, 10 (31); The European &wass’ 0J 2006 C 46/1, point 98 and 99.

178 A, DIMOPOULOS,op.cit.footnote 87, (565) 577 and 583 (594).

19 A, GATTO, op.cit.footnote 7, 4 and 14-15 and 24-25 and 64 and 94-97.

179 European Parliament resolution on mainstreamistaimability in development cooperation policies, PA(2007)0014,

0OJ C 250 E/77, point N and 43; Council Conclusions on HurRights and Democratization in third countriescéeber

2009, point 17. MNEs should not directly violatenfan rights, not indirectly by supporting violatiggvernments and may

even positively influence human rights records ifpote). See: A. GATTOgp.cit.footnote 7, 9-13.

180 BARTELS attributes the repetition of the obligasoin the sustainable development chapter for FOhé&complicated

negotiating dynamic: L. BARTELSyp.cit. footnote 68, 13 (19). It must be noticed that tbecept of not lowering the

standards to encourage FDI, also explicitly mergtioealth and safety legislation and laws aimedatepting and promoting

cultural diversity. But in general, again the coabdur standards are mentioned, but the environientans are not

specified.

181 A, DIMOPOULOS, op.cit.footnote 87, (565) 585 (594).

182 This would be in line with recent developmentsnivestment treaties providing clarification on Swpe of investment

protection standards. L. COTULAp.cit.footnote 6, 25 (159).

183 This includes the commitment &nsurethat investors do not do not bribe public officials related persons, act in

accordance with the core labour standards, oparatenanner that does not circumvent environmemtédbour obligations

arising from agreements to which the EU or the CARREM countries are parties and, in line with the bliexaCSR idea,

establish and maintain local community liaison psses. For most EU countries (except for Cyprudiaviaithuania,
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obligation (shall), but is still less stringent théhose formulated in relation to the traditionahtan
rights. This clause does not create legally bindibtigations for MNEs and although the inscription
of direct obligations for investors might be difflc in respect of public international law, the
provisions could be stronger and certainly enharieeatie future. A suggested by the EP this could
include the idea of Socially Responsible Investm@RI)'®, referring to the UNCTAD Investment
Policy Framework for Sustainable Development (2C4/&) inserting a stronger CRS clause in future
agreements. An obligation could have been includedhe home and the host state to encourage
enterprises to respect existing international co@ias would no longer make them voluntary for the
MNEs and ensure that blatant infringement carryseqnences, on the one hand, and, on the other
hand, offer sufficient flexibility for the host $&d®> At least the current provisions could have further
been specified, for example by clarifying that thisludes appropriate access to a tribunal for the
enforcement of the States’ environmental or labawrand ensuring access to alternative non-judicial
remedies for example by recalling the options titerhational Chamber of Commerce offers or other
complaints mechanism& A stronger CSR clause, in future agreements, sheaiail more than the
core labour standards, including for example al®pleyment conditions, incorporate reporting and

monitoring mechanisms and complaints or other kifh@ccountability mechanisii’ However, up

Latvia and Romania) as well as South Africa the firs obligation already flows from the OECD Conventon Combating
Bribery of Foreign Public Officials in InternationBlusiness Transaction. It is also one of the fewv@ation that contains
an obligation for the State Parties to exercisesgliction in respect of bribery offences committdatoad by their nationals
(Article 2 and 4 OECD Anti-Bribery Convention). Moreay this commitment on the part of the EU has bieether
strengthened by the recent initiative on transparemules for extractive companiesufprg.Also the African Union
Convention on Preventing and Combating Corruptioangtts to address this issue, requiring the stanact legislation
that criminalises the bribing of government offisiaBut there remain lacuna also in this area, ¥@mgle not addressing
non-cash  gifts or actual enforcement. O. DE SCHUTTERpp.cit. footnote 7, 7  (74);
http://www.oecd.org/corruption/oecdantibriberycontien.htm accessed 27 March 2013; L. COTULdy.cit. footnote 6,
110 (159).
184 This implies combining the investor’s financialjettives with their concerns regarding social, esinental, ethical and
corporate governance issues (Report on corporatal sesponsibility: accountable, transparent amspoasible business
behaviour and sustainable growth, A7-0017/2013)28013, point 20).
185 E. VAN DER ZEE, “Incorporating the OECD Guidelings International Investment Agreements: Turning é& Saw
Obligation into Hard Law?”Legal Issues of Economic Integratidf, No. 1, 2013, (33) 32, 51 and 52- (72) (andT@)s
would imply for example the set up of National CaritPoints to promote and implement the OECD Guidsliand the
inclusion for investors to conduct human rights atipassessments. It would enhance the possiblecenient of the
Guidelines. Other suggestions were the establishofenJoint Committee or an Ombudsman.
186 D, AUGENSTEIN, “Study of the Legal Framework on man Rights and the Environment Applicable to Euaspe
Enterprises Operating Outside the European UnionSubmitted by the University of Edinburgh
(http://ec.europa.eu/enterprise/policies/sustainbbiness/files/business-human-
rights/101025_ec_study_final_report_en,@ifcessed 05.04.2013), 46-47 (81); L. COTUap.cit.footnote 6, 27 (159).
187 The EP further suggests a system of transnatiegal cooperation to bet set up between the EUthind countries
signatories of trade agreements to ensure effeaticess to justice. It however went further anéedafor an international
judicial procedure to ensure that breaches ofdtebly companies are punished. For suggestiondumre CSR clause, see:
P7_TA(2010)04660J 2012 C 99 E/101, point 26-27; A7-0023/2013, poiht Beport on promoting development trough
responsible business practices, including theabixtractive industries in developing countrie§-&132/2014, 19.02.2014;
Report on Advancing Development Through Trade, A3702013, 04.04.2013, point 31; Opinion of the Cortesiton
Foreign Affairs on Corporate Social Responsibilitcc@untable, transparent and responsible businekavioe and
sustainable growth, 05.12.2012, points 8 and 2k Etropean Parliament’s role in relation to humghts in trade and
investment agreements, DG for External PolicieshefUnion, Directorate B, Policy Department, Febyui14, 17-18 (38).
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until now suggestions to include such clauses wetefollowed up nor were explicit reference to
these codes includeihfra).'®®

In addition, the provisions regulating the accesd astablishment of FDI (Article 67-70) seem
more lenient than the behavioural requirementslianitl the policy space of the CARIFORM states.
As appears from Annex IV, only some of the CARIFOWRStates have considered the ramifications
of the undertaken commitments. It will be of utmimsportance that other ACP countries do the same
in the negotiations of full and comprehensive EPK®reover, compared to traditional bilateral
investment treaties, the general exception cladisérticle 224 also applies for FOf® This might
offer a leeway for the host state, in this caseGA&RIFORUM countries, to pursue a public policy
conducive to sustainable development (ensuringritpgt balance between the protection of the
investor and the need for state intervention), i@y such measures are necessary and
proportionaté® However, it is not entirely clear yet how this egtion clause will be applied in
relation to sustainable development, in particlddsour norms and environmental standards, and in
relation to the Article 67-70 EPA-CARIFORUMprg.*** A more explicit referral in the general
exception clause to the human rights obligatiomsewven sustainable development, might alleviate
this.

Compared to more traditional political settlemerit disputes, the provisions in the EPA-
CARIFORUM provide for a more “judicilized” mechams. However, without there being a
differentiation between dispute settlement for ¢érathd investment. Consequently providing only for
state-to-state dispute settlement and limitingatbeessibility for private individualS® Moreover, the
composition of an arbitration panel including ajsersons with specific expertise on environmental
and social matters, appears not to be guaranteed Ihevould be advisable to clarify this. In gesler
and in compliance with Article 219 EPA-CARIFORUMetre should be a balance in investment and
human rights expertise, ensuring room for humahtsigonsiderations which is currently lacking in
most Bilateral Investment Treaties (BITs). The ficat implications for human rights considerations
in FDI-rulings remains to be se&f.If future EPAs would include provisions on investorstate
disputes, Article 224 EPA-CARIFORUM should be diad decreasing the risk of investors suing

188 However, also suggestions to include more CSR meoGSP, have also not been followed. P7_TA(201@036 2012
C 99 E/101, point 20. The intention was to includéirading requirement for states to ensure that ecatjons fulfill
obligations in the areas of human rights, laboandards and environmental rules. Other suggestdomdor example the
inclusion of contractual clauses in all “finance frade and development” offered to the privaté@ecequiring compliance
with the OECD Guidelines and UN Guiding Principlesl aadding an accountability and complaints mechar{jgoint 36
and 89, 42/51).

189 A DIMOPOULOS,op.cit.footnote 89; D. AUGENSTEINgp.cit. footnote 186, 46-47 (81).

190 For considerations concerning the possible usxadptions by the ACP to trade liberalizations basethe protection of
their rights, the choice of policy and interestse:sSee fort his argument: J. NWOBIK&p.cit. footnote 37, (1381) 1401-
1404 (1406).

191 A7-0023/2013, 44/51.
192 A, DIMOPOULOS,o0p.cit.footnote 87, (565) 572-576 (594).
193 A, DIMOPOULOS, op.cit. footnote 87, (565) 590-594.
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governments for reducing their profits in legistgtifor the protection of the environment or social
concerns?

Although innovative and the fact that the provisiameates restrictions for FDI to the advantage
of human rights considerations, one need to remaieful that MNEs are not only bestowed with
rights. Rights come with responsibilities and $h®uld be further enhanced (in future EPAs). One of
the main lacuna, also here, is the question oflatedility and enforcement. There is no mechanism
to include civil society and the persons who anedlly affected do not have a guarantee of an
enforcement mechanism, this depends on the legislaf the host stat€” The only option provided
is the application of Article 97 Cotonou, whichdgain state-centred. Although the initial inception
that this provision only relates to corruption atians in regard to development aid has now been
broadened, it has rarely been used and it can beeaved if it would actually be invoked and applied
in relation to Article 72 EPA-CARIFORUNF® Up until now, it can be doubted whether a suffitie
balance is indeed struck between the protectiothefnvestor and the need for state intervertion.
This might partly be alleviated by the EU in théfifonent of its responsibilities as a home stdtdra

section 4).

5. MNEs rightsandresponsibilities?

The growing level of activity of enterprises inrthicountries, in particular developing countries,
requires to divide the attention between the htzge gesponsibilities and those MNEs more evenly.
Although the latter indeed cannot take over publithorities’ responsibilities in issuing suitable
legislation, including access to remedies, MNEsehaequired a significant role with connection to
sustainable development and tratfeOne can no longer argue that the only social msipiity of

business is to increase profitd Although there has been reluctance in the paatitibess the issue of

19 Report on Advancing Development Through Trade, A372013, 04.04.2013, points 9 and 37. To ensualance
between sufficient protection and sustainable dgoraknt this also requires for example balancedrégpen the arbitral
tribunal or panel, see: L. COTULAp.cit.footnote 6, 35 (159).

195 A, DIMOPOULOS, op.cit. footnote 89. It must be noticed however that Aeti@17 EPA-CARIFORUM explicitly
includes the right for private individuals to submmicus curiae The EPAs could at least install a mechanism emgu
right for individuals and civil society to requédst investigation of alleged human rights violaton

196 A, DIMOPOULQS, op.cit. footnote 89; J. MACKIE and J. ZINKHKp.cit. footnote 2, 1-2 (16); A. BRADLEYop.cit.
footnote 50, 3 (16).

197 Report on corporate social responsibility: accobletatransparent and responsible business behasimisustainable
growth, A7-0017/2013, 28.01.2013, point 49.

198 1n the framework of this paper, that is human tsghin particular sustainable development andetrath particular FDI,
the issue of the possible role and accountabifityatural and legal persons for the crimes of gateavar crimes, crimes
against humanity torture and forced disappearaiscast directly discussed (crimes recognized asocuary international
crimes). In case of this restricted field of crimbe notion of universal jurisdiction and direcspensibility of individuals
applies, but however does not apply to legal persblowever, some countries appear to apply sudiitiaalso for legal
persons. For an extensive analysis on the issubeoéxercise of extraterritorial jurisdiction, inetabsence of a positive
authorization, and whether this may be considesed wolation of the sovereignty of the territorséate or an interference
with its international affairs, see: O. DE SCHUTTE®Yy.cit. footnote 7, 4-5 and 53 (74); O. DE SCHUTTER,
“Extraterritorial Jurisdiction as a tool for impriog the Human Rights Accountability of TransnatioGalrporations”, 11-20
and 26-29 (52) _(http://198.170.85.29/Olivier-de-@itdr-report-for-SRSG-re-extraterritorial-jurisdmti-Dec-2006.pdf,
accesses at 02.04.2013); M. WESCHHK®A,cit.footnote 7, (625) 636 (661); A. GATTOp.cit.footnote 7, 91-97.

199 E. ENGLE, “Extraterritorial corporate criminal fiity: a remedy for human rights violations®t. John’s Journal of
legal commentar006 Vol. 20:2, (287) 308-337 (329).
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MNESs’ behaviour, this is no longer attainable ademonstrated by public opinion and increased legal
writings on the mattef”® Changed consumer behaviour has resulted in MNEptag) a more
proactive role, taking voluntary initiatives andhamitting to general or sectorial codes of condfict.

These initiatives were followed up at internatiokealel 2

One of the biggest initiatives of MNEs at
international level is the UN Global Comp&tand the UN Norms, meant to complete the UN Global
Compact, which were however never adopted by theHuhan Rights Commissidfi! After the set
back of the UN Norms, a UN Framework on Business lduman Rights was adopf'é’bl for which

the EU expressed its full support. The adoptiothef‘Guiding Principles for Human Rights’ serves
as an “authorative global reference point for besin and human right§®. Also the OECD
Guidelines for Multinational Enterprises as revised200G°, which were established exactly as a
counterweight to the extensive protection grantedthe rights of investor in most investment
agreements, are worth mentioning as one of thediirislelines adopted by governments and addressed

to MNEs, but are not directly binding on the MN#Also the ILO Tripartite Declaration on

20gee: A. GATTOpP.cit.footnote 7, 7-8 and 105-110.

201 http://ec.europa.eu/environment/industry/retailfev@010/pdf/code_conduct.pdf (accessed at  05.06.2013);
http://www.euroleather.com/ccenglish.h{atcesses at 05.06.2013).

202 gee also: C. VIDAL-LEONop.cit.footnote 129, (893) 894—898 (920).

203 hittp://iwww.unglobalcompact.org/About TheG®lowever, this lacks specificity and the only riegment to participate is
to publicly declare their commitment to the stapmihciples. However, the lack of efficient operatid measures was
partially dealt with by declaring and making pubdigarticipant that does not provide its annuabreas “inactive” and by
installing a written complaints mechanism and mé#go dead to “inactive” qualification or a removaf the list of
participants. See: M. WESCHKAp.cit.footnote 7, (625) 651-652 (661).

204 UN Sub-Commission on the Promotion and Protectiddwmnan Rights (UN Economic and Social Council, Consinis
on Human Rights (22 meeting, 13 August 2003), Economic, Social and (altRights — Norms on the responsibility of
transnational corporations and other business miges with regard to human rights, E/CN.4/Sub.2820®/Rev.2. For an
analysis of these norms, see: M. WESCHKA, cit.footnote 7, (625) 653-656 (661).

205 Following a series of reports, the Special Reprtasiere of the UN Secretary-General on the issublwhan Rights and
Transnational Cooperations and Other Business Hrgesphas established in 2008 the ‘Protect, Respect, Remedy’
Framework for better managing business and hunggusrchallenges (UN Framework).

208 Human Rights Council, Report of the Special Repretieataf the Secretary-General on the issue of hurigitts and
transnational corporations and other business figes — Guiding Principles on Business and HumahtRigmplementing
the United Nations “Protect, Respect and Remedy” Eveork, A/HRC/17/31, 21 March 2011. New Guiding Prates on
Business and Human Rights endorsed by the UN Human htRig Council,
http://www.ohchr.org/en/NewsEvents/Pages/Displayblaspx?NewsID=11164&LanglD=EE. VAN DER ZEE, op.cit.
footnote 185, (33) 40-50 (72). These principledudimg the duties of states and responsibilitiesahpanies rest on the
principles to protect, respect and remedy.

27 The original Guidelines did not care much for aboir environmental concerns nor for the impacadifvities of MNEs
in developing countries as these only appliedhaterritories of States adhering to the OECD. Sihee2000 revision the
Guidelines apply to the world-wide activities ottenprises operating in countries adhering to thel&8ines (not necessarily
OECD members). A. GATTQyp.cit.footnote 7, 77.

208 These Guidelines base the respect for human rightie international obligations and commitmeritthe host country.
It is for example noticed that since the 2000 rievis there is a monitoring process, based on ttableshment of National
Contact Points (NCP), but that its efficiency il §thited. For e.g. the confidentiality of the Emprises is severely protected
and conclusions may lead to an abstract recommiendaih the implementation of the Guidelines, but the behavior of a
specific MNE. A limitation that was also implicitiyecognized by the Committee of Foreign Affairs (@pn of the
Committee on Foreign Affairs on Corporate Social Raesfimlity: accountable, transparent and responsthlsiness
behavior and sustainable growth, 05.12.2012, ptifjt See: O. DE SCHUTTERyp.cit. footnote 7, 66-67 (74); J.
WOUTERS en L. DE SMET, “Het EVRM, International Mensechtenstandaarden en ‘Multinationale’ Ondernepnifig
Instituut voor Internationaal RechWorking Paper Nr. 37, 2003, 24 and 27-28 (32); MESCHKA, op.cit.footnote 7, (625)
647-650 (661); D. AUGENSTEINpp.cit. 186, 51-52 and 78 (81). These Guidelines were thcempdated in 2011
(http://www.oecd.org/daf/inv/mne/2011update htrRor the history and recent development of th@sé@lelines, see: E.
VAN DER ZEE, op.cit.footnote 185, (33) 37-40 (72). Following the 20fdate the Guidelines are not only applicable to
MNESs operating in or from adhering countries, bxteaded for example the supply chain responsibityvisions so they
apply not only in business relations in which inwesnt relations are present.
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Multinational Enterprises and Social Policy, createcommendations but is not legally bindiffy.
One of the main stumbling blocks remains the ‘statietred’ approach of international law resulting
in the absence of a general consensus on dirégatibhs and legal accountability of legal persofis.
Other deficiencies of the current framework areftiat that these remain voluntary, prove to béelitt
transparent, lack sufficient implementation follagiproblems of monitoring, reporting, verification
and enforcement or accountability mechani$hThe fragmented approach through different codes
and systems makes effective control on the actopleémentation very difficult and too often results
in situations where such codes are mainly usedpfdlic relations’ purposes, but not actually
changing behaviodr? Recently, the United Nations Forum on SustaingbBtandards (UNFSS) was

launched*® Hopefully, some of these issues are addresses. ther

5.a. The EU's first efforts to address MNESs resilgitities

In the face of the current absence of an internatioecognized direct accountability for MNEs for

human rights violations, respect for human rightesdpminantly induces obligations for the host State
respecting the principles of participation and omhi, as well as for the home St&teHowever,
focus has mainly been on the host state, resutitige Union laying down obligations for developing
countries. In relation to FDI, however lies anothebstantive responsibility for the Union, namedy a
the home state. The Union has been one of the prajponents to address the issue of the MNEs
responsibilities, establishing the idea of CSR m@uadting the business world a partner for development

in the long rurf’® However, just as is the case for sustainable dpwetnt, CSR has never been

2097 GATTO, op.cit.footnote 7, 79-80.
219 For further information on these matters, see:ABSTON, “A Human Rights Perspective on the Millermiu
Development Goals”, Paper prepared as a contributiccthe work of the Millennium Project Task Forme Poverty and
Economic Development, 1-62; A. KING, “The United thdas Human Rights Norms for Business and the UN &lob
Compact”, King Zollinger & Co, February 2004, 4; CHRLLEMANNS, “UN Norms on the Norms on the Responkibiof
Transnational Corporations and Other Business Engepwith Regard to Human Rights3erman Law JournaVol. 04
No. 10, 1066-1080; Amnesty International, “The UNrkBn Rights Norms for Business: Towards Legal Accatitity”,
Amnesty International Publicatior2004, 35; P. PAVEL MIRETSKI en S-D BACHMANN, “Global Biness and Human
Rights — The UN “Norms on the Responsibility of Tnaaitsonal Cooperations and Other Business EnterpwgbsRegard
to Human Rights” — A Requiem”, (accepted author'syyeppublication in 1 Deakin Law Revie®012, 33. Although there
is, up until today, no integration of clauses ompcoate governance or CRS in international agreemémtse issues are
slowly finding their way in through arbitration andtional legislation.
2113, WOUTERS en L. DE SMEBp.cit. 208 26-29 (32); M. WESCHKApp.cit.footnote 7, (625) 643-656 (661); E. VAN
DER ZEE,op.cit.footnote 185, (33) 41-51 (72); A. GATTOp.cit.footnote 7, 22; Report on promoting developmentghou
responsible business practices, including theabextractive industries in developing countrie§;@132/2014, 19.02.2014.
212 cOM(2001)366; Amnesty International, “The UN Humfights Norms for Business: Towards Legal Accountabjli
Amnesty International Publicatior004, 12 (35); O. DE SCHUTTERp.cit. footnote 7, 58 (74); M. WESCHKAgp.cit.
footnote 7, (625) 644 (661); A7-0132/2014, 19.02£(Report on Advancing Development Through Trad&0857/2013,
04.04.2013, points 53 and 55.
213 This program was established in the recogniticat #ocial and other standards might place additibnedens on in
particular developing countries.
214 p7_TA(2010)04660J 2012 C 99 E/101, point P. Respect for human rightmatratic principles and the rule of law
(Article 9 Cotonou) impose positive obligations e parties (meaning the Union and the Member Statd¢ke one part (at
least as jointly liable) and the ACP on the othet particle 1 Cotonou). L. BARTELSop.cit. footnote 37, 145-164. The EP
has even called for common industry-wide intermatlostandards on what constitutes responsible éssipractices (A7-
0132/2014, 19.02.2014).
21% The promotion of and attention for CSR has incredskuoiwing of 2001 Commission Greenpaper (COM(20@8)3and
the Communication from the Commission concerning CSRbuginess contribution to Sustainable Development,
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clearly defined, hence also here the room for dhffie interpretation and difficulties on the objees
and the agreement on the legal responsibilitiesehtails. The EP has formulated the responsdsliti
of the EU as follows: “the Union must ensure tli éxternal policies it implements makgenuine
contribution to the sustainable development (...) and that thHerec of European corporations,
wherever they invest and operate, are in accordartbeEuropean values and internationally agreed
norms”?*® Following suit and finding its origins in the ERéalls for a code of conduct for enterprises
operating in Southern Africa during the aparti€jdhe EP has continued to strive for a binding EU
Code of Conduct rejecting the argument that suciode would not legally be possible nor called
for.?'® However, this has not yet resulted in a bindirgirimment at EU-level eithét? Nevertheless,
the EU has explored different roads to commit sorésponsibilities as a home state and strengthen
their obligations?° Instead of aiming at a EU-wide code of conduag, thion chooses to promote
CSR in all areas of its competence using the abewtiomed international codes as a point of
referenc& and supporting and promoting MNEs to abide byehasdes, rather than subscribing to
many different sectorial codé¥. However, the Commission has realized, following tBP’s
endeavour to move beyond a voluntary CSR-appféaahd more common standafdsthat soft law

has its limit$?®

COM(2002)347, 02.07.2002; DPS, punt 11; Council Ggsions on Policy Coherence for Development (PCD) s8els,
17.11.2009; EU Common Position for the Forth Higlvdld=orum on Aid Effectiveness, 14.11.2011; Reportcorporate
social responsibility: accountable, transparent egponsible business behaviour and sustainabletiyré\7-0017/2013,
28.01.2013. M. VAN REISEN, “Directing EU Policy Tovas Poverty Eradication. From Commitments to Tardets
Results”, 2002, 9 en 14-15 (27).
218p7 TA(2010)04660J2012 C 99 E/101.
217 Resolution on human rights in the world in 1997 4888 and European Union human rights pol@y,1999 C 98/270,
points 48-63. GATTO points out the fact that thigle was adopted under the European Political Cotiperfiamework
and was rather a policy declaration than a legsiriment, moreover it lacked a sufficient monitgrimechanism. A.
GATTO, op.cit.footnote 7, 175-176.
218 Committee on Development and Cooperation, ReportlstEndards for European Enterprises operatingirldping
countries: towards a European Code of Conduct, A8/@8) 17.12.1998 (Howitt Resolution); European Rarént
resolution on the Commission Green Paper on promo# European framework for corporate social resibdity,
P5_TA(2002)0278, 07.08.2003.
219 A, GATTO, op.cit.footnote7, 179-182. The EP has established a teanp&uropean Monitoring Platform by organizing
public hearings where victims of abuses and reptatiges of the concerned multinational enterpaise heard. The added
value of this mechanism lies in the public accohitityg of the MNEs and demonstrating possible compde of the MNEs
with their own internal policies. The shortcomirage however that it is, again, only a semi-judisitting and it is subjected
to a great number of lobbying.
220 o VOICULESCU,op.cit.footnote 10, (743) 748 (762).
221 COM(2009)400; Green paper, EU development policgtipport of inclusive growth and sustainable dewelent -
Increasing the impact of EU development policy, CQ@084(0)629, 10.11.2010; COM(2011)637; COM(2011)681;
COM(2012)22.
222 COM(96)402; COM(2001)366; COM(2001)416; COM(2002)38DM(2011)681. A. GATTOpp.cit. footnote 7, 159-
173; A. VOICULESCU op.cit.footnote 10, (743) 751 (762).
223 A7-0023/2013, point 85.
224 pA7-0132/2014, 19.02.2014.
225 Resolution on human rights in the world in 1997 4868 and European Union human rights pol@y,1999 C 98/270,
points 48-63; European Parliament resolution onnsieéaming sustainability in development cooperatflicies,
P6_TA(2007)00140QJ C 250 E/77, point 45; A. VOICULESCUWp.cit.footnote 10, (743) 749 (762); 12th EU-NGO Forum
on Human Rights, Recommendations of the Forum on Fabhan Rights Instruments and the Lisbon Treaty:eStatPlay
and the Way Forward”, Brussels, 2010, 6 and 12. ATBO also notices the increased conclusion of hagonal
Framework Agreements (IFAs), these are agreememtsluded between a MNE and a global union fedaratioorder to
protect fundamental social rights of the employafethe company concerned in all its operations. e\ev, the legal nature
of such agreements is not clear and there ispgifbdr codes, no global enforcement mechanismh®mwther hand they are,
compared to codes of conduct, not merely unilatdealarations. The results of such IFAs are mixagpecially as they
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The Union has attempted to find answers to enhandeaaise awareness on MNEs responsibilities
from within, but with extraterritorial implicationgough e.g. adjustment of the public procurement
rule$®, the fair and ethical trade initiatives, sustaitigblabelling schemée$€’, promotion of other
trade-related private sustainability initiati®sand the promotion of incentive mechanisiist is
unfortunate that for such incentive mechanismsetliemain huge differences between the Member
States in the application of such incentive medrasiremain and only a few take human rights
directly into account®® Moreover, reflections of such incentive mechanismspromote CSR in
agreements with third countries remain vagiélso fair and ethical initiatives find there refteon
in the agreements (e.g. Article 184 and 191 EPA-CAMRUM), but do not necessarily make them

stronger from a legal point of view.

require a well established local union. A. GATTd@p,cit. footnote 7, 184-185; A. VOICULESCp.cit. footnote10, (743)
751-752 (762).
226 The old Directive 2004/18 provideal possibilityto include social and environmental clauses inlipytrocurement
procedures (as qualification criteria, as awartkdd and during the performance of the contrddte provisions could have
gone much further and the EU continuously attempaestrengthen an approach for more sustainablécppimcurement,
e.g. through the Green Public Procurement and BRBeisponsible Public Procurement. In the new divedsues as social
standards and environmental protection feature mooeninently, e.g. it introduces the ‘most econatticadvantageous
tender’. Moreover, it includes to obligation tha¥lémber states shall take appropriate measures tsurenthat in
performance of public contracts economic operatmsply with applicable obligations in the fieldsesivironmental, social
and labour law established by Union law, national laellective agreements or by international enviremtal, social and
labour law provision (Article 18, paragraph 2 and Annex X). In thenfrawork of the WTO, the previous Government
Procurement Agreement does not contain any referenenvironmental protection, but the Commissi@mseto be of the
opinion that considering the preamble of the WTOallbws to take into accounenvironmental considerations
(SEC(2008)2124, Annex 3The changes to the Government Procurement Agreeageeed in 2011 however does include
standards for the improved prevention of corrupicices and measures aimed at promoting envirorainprdtections and
the conservation of natural resourc@gective 2014/24/EU of the European Parliament ahthe Council of 26 February
2014 on public procurement and repealing Direc2094/18/EC,0J L 94/65 of 28.03.2014. Commission interpretative
communication, On the Community law applicable tbljguprocurement and the possibilities for integrgtenvironmental
considerations into public procurement, COM(2001)2#407.2001; Communication from the Commission &oElaropean
Parliament, the Council, the European Economic andiab Committee and the Committee of the Regions, iPubl
Procurement for a better environment, COM(2008)4®007.2008; European Commission, Buying green! Adbaonk on
Green Public Procurement, 2011; Interpretative canioation of the Commission, On the Community lawli@pple to
public procurement and the possibilities for insggrg social considerations into public procureme®®M(2001)566,
15.10.2001; European Commission, Buying Sociall Aidéuto Taking Account of Social Considerations inblRu
Procurement, 2010. See: O. DE SCHUTTBR.cit.footnote 7, 53 (74); A. GATT(yp.cit.footnote 7, 149-158.
227 E g.: Regulation (EC) No 66/2010 of the Europearlidtaent and of the Council of 25 November 2009 oa EU
Ecolabel,0J 2010 L 27/1; Directive 2009/28/EC of the Europeani&aent and of the Council of 23 April 2009 on the
promotion of the use of energy from renewable sesiemd amending and subsequently repealing Diesc#i001/77/EC and
2003/30/EC,0J 2009 L 140/16. Initiatives for a European socialknare currently being considered: EP Committee on
Employment and Social Affairs, Report on Corporatei8 Responsibility: promoting society’s interestsd a route to
sustainable and inclusive recovery (2012/2097(IM\))-0023/2013, 29.01.2013, point 70. A way of saming the relevant
company is trough e.g. unfair commercial practiceative (Directive 2005/290J 2005 L 149/22). COM(2011)682
228 Communication from the Commission to the EuropeanigP@ent, the Council, the European Economic andigboc
Committee and the Committee of the Regions, ContrigutinSustainable Development: The role of Fair €radd non-
governmental trade-related sustainability assuranbemes, COM(2009)215, 05.05.20009.
229 For an overview of other measures and suggestiaes,D. AUGENSTEINop.cit. footnote 186, 25-81 p. On suggestions
to improve these instruments, see: Report on compaseacial responsibility: accountable, transparamd responsible
business behaviour and sustainable growth, A7-@012/, 28.01.2013, points 16-38.
B0gee: D. AUGENSTEINop.cit. footnote 186, 41-43 (81).
21 The reference in Article 196, paragraph 2 (d) BEPARIFORUM only mentions the promotion of CSR trough publ
information and reporting and does not even meniimentives. This compared to Article 271, paragr@and 4 EU-
Colombia/Peru agreement. It would be advisable thu@e such incentive mechanism also in the EPAgesitosts for
compliance are often borne by the producer witlabways being able to enjoy the benefits of it. Bgyding incentives and
a (compulsory) labeling system they will not only tmore inclined to comply with these norms, bub gdeofit from a better
access to the EU market.
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5.b. Legal accountability for MNEs?

Still, to avoid double standards and strengthen Ekks responsibility as a home state, a more
mandatory system providing binding uniform standaethd rules on accountability for all EU
enterprises operating abroad, especially in dewadopountries, is called for. Taking into accoume t
current boundaries in international law (on eximdttarial application of legislation and jurisdioti),
the absence of a genemalbligation for a home state to control their nationals (reltand legal)
abroad® and the limitations to assimilate such conduchuwiiiat of the State itséff, one can wonder
on the basis or feasibility for the Union to adepth measures. The absence of such an obligation
however does not hinder tpessibleadoption of European legislation in that regardrébver, there
is a responsibility for the EU and its Member Statéking the Treaty into account (Article 3 and 21
TEU and Article 208 TFEU), towards developing coig® to ensure that their enterprises do not
violate human rights operating in those countidss was duly recalled by the E#.This would also
align with the obligation of international coopéoat which is being revitalized in international
human rights law, and the idea of internationaidswmity. This would not contravene with State
sovereignty and to avoid any claims, the EP’s itteinclude developing countries in the process
should be taken off®

One if the first options that comes to mind is tise of the Brussels I(bis)-Regulatititfor civil
liability.?*” Not only does the Regulation appear to offer atibapto establish a national jurisdiction

on civil liability resulting from human rights viations in third countries inflicted by EU-bas&d

232 There are however exceptions, e.g. for certainnti®s in case of bribery of foreign nationals undee OECD
Convention on Combating Bribery of Foreign Public €is in International Business Transaction. M. WE8@Hop.cit.
footnote 7, (625) 630-631 (661). The establishneéran extraterritorial jurisdiction by a State Rartayalso flow from the
UN Convention against Corruption, see: O. DE SCHURT&p.cit.footnote 198, 5 and 18 (52). On the limitationshefse
conventions, see: D. AUGENSTEINp.cit.footnote 186, 57-58 (81).
233 Only in specific cases, such as where the natibaal acted on the instruction of, direction of coinbf the State.
Although there is for the State not only a negatifséigation to refrain from human rights violatioribere is also a positive
obligation to protect these rights from violatiohg others (private partiesyithin its borders. This does however not
necessarily mean that the conduct of the indiviauklalso be imputable to the State. O. DE SCHUTTBRC it.footnote 7,
6-9 and 12-21 (74); J. WOUTERS en L. DE SMIBP,cit. footnote 208, 16 (32); D. AUGENSTEINp.cit. footnote 186,
19-25 (81); A. GATTOpp.cit.footnote 7, 66.
234 Report on promoting development trough respondibiginess practices, including the role of extraciivdustries in
developing countries, A7-0132/2014, 19.02.2014.
5. GATTO, op.cit.footnote 7, 180.
238 This regulation provides for a partial harmoniaatiof the conditions of judicial competence in . Commission
Regulation (EC) No 44/2001 of 22 December 2000 osdiation and the recognition and enforcement dfjjuents in civil
and commercial matterJ 2001 L 12/1. A new Brussels | regulation was adopted will enter into force on 10 January
2015. Regulation (EU) No 1215/2012 of the Europearidnent and of the Council of 12 December 2013unisdiction
and the recognition and enforcements of judgmemtsivil and commercial matter©J L 351/1 of 20.12.2012 (further:
Brussels Ibis). Ireland and the UK take part indtleption and application of Brussels I(bis), Denn@a& not.
27 This was also pointed out in the EP Report on then@ission Green Paper on Promoting a European framkefor
Corporate Social Responsibility, A5-0159/2002, 3®082. Since such jurisdiction is based on the acpersonality
principles, one of the classical bases for the @éserof extraterritorial jurisdiction, this is aptable from an international
law point of view. O. DE SCHUTTERyp.cit. footnote 198, 23 and 28 (52). On the issue of timfs committed by third-
country subsidiaries or contractors and the doetdhseparate legal personality, see: D. AUGENSTHEIpcit. footnote
186.
28 To apply the Brussels | Regulation the defendantisi¢e be domiciled in an EU Member States. Thisiireg having
their statutory seat, central administration ongipal place of business in an EU Member State¢sr63 Brussels Ibis).
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companie¥®, following the Court's case |&# it also seems to exclude the option to shift
responsibilities to the host country via tfeeum non convenieng he newlis pendensule risked
providing an escape route for some MNEs (Article 888 34 Brussels Ibis), with ®arum non
conveniengreeping in silently, but there is no obligatiam the court of the Member State to stay its
proceedings (itnay), so offering a way out and guaranteeing an adwegsstice’* It is a shame the
proposal to include forum necessitatasor the other proposal to extend possible estabkst of
jurisdiction in cases where the defendant is ddedcin a third State, were followétf. This could
have provided options in situations where the nonskbsidiary is the defendant, where now this is
left in the hands of the national private interoatil law rules*® Nevertheless, Brussels I(bis) offers
many roads to guarantee an access to justice. Hoywanm actual access to remedies needs to be
assured as well. To avoid the risk of a legal franr falling short, as is often the case in devigp
countries, by applying the principal rule lek loci damnithe public policy of the forum can offer a
solution?** Moreover, for environmental damages tée loci actimight apply if the victim chooses
s0?*® In addition, taking into account the Member Staibgations as members of the EU and the
European Convention of Human Rights as well the¢ tiaat the application of thiex loci delictiin
case of a decision of a parent company based ifictheould also lead to the application of their
Member States’ legislation, possible hurdles irardgo MNEs accountability (also in terms of access
to remedies, fair trail, etc.) can be addressedkdd there is room for improvement, for example by
enlarging the scope of the exception in cases wf@mmental damages also for other human rights
violations, but in sum, there is a good case feil @ccountability of MNE domiciled in the EU,

following the violation of human rights in develogi countries, without the necessity even for

239 Article 2 and Article 5 paragraph 3 and 4 Brusselarticle 4 and 7 paragraph 2 and 3 Brussels Ibf@r a sufficient
legal basis for legal action before a jurisdictimna EU Member State regarding tort based on tmeadas, occurring or
caused outside its territory, suffered by victimberever these are domiciled and whatever theiomality, caused by an
activity of a MNE domiciled in a Member State ordayy of its branches. O. DE SCHUTTHE#.cit. footnote 7, 30-46 (74)
240 ECYJ, 1 March 2005, C-281/02, Owusu, EQBO7, 1-1383, paragraphs 37-46. The option to ievttke forum non
conveniengloctrine was excluded. Once a jurisdiction carestablished in a Member State based on this Regu)dtie
Member State has to recognize the jurisdictiorhefrtnational courts.

241y, VAN DEN EECKHOUT, “Corporate Human Rights Violatis and Private International Law. The Hinge Fumctio
and Conductivity if PIL in Implementing Human RiglmsCivil Proceedings in Europe: a Facilitating Rade PIL or PIL as
a Complicating Factor?”, (July 26, 2011). AvailabteSSRNttp://ssrn.com/abstract=189569310 (19).

242 This would have implied that despite the lack ofnpetence the relevant court may take on jurisaticii otherwise an
effective access to remedies would be absent. £3/2013, point 53; Article 26 COM(2010784. The pregs to enlarge
the rules of jurisdiction were not adopted.

243 The national private international law rules tizgaply and might include a forumecessitati®r rules concerning related
actions. Brussels Ibis only includes specific exiogrst, namely certain consumer contracts, employroentracts, exclusive
jurisdiction and choice-of court agreement (Arti6l8russels Ibis). These provisions will apply refless of the defendants’
domicile. For a discussion on the new Brussels Ulegpn, see: P. ARNT NIELSEN, “The New Brussels IgRlation”,
Common Market Law Reviey@ (2013), (503) 512-513 (528).

244 pArticle 4, paragraph 1 and Article 26 Rome Il Regioin (EC) N° 864/2007 of the European Parliament ahthe
Council of 11 July 20070n the law applicable to momtractual obligation€J L 199/40 of 31.07.2007. Ireland and the UK
take part, Denmark does not. Article 3 providesdanniversal application “Any law specified by tiRegulation shall be
applied whether or not it is the law of a Membemt&f’ It must be noticed however that invoking fiea of international
public policy not necessarily leads to the appiarabf thelex fori.

2%% Article 7 Rome I1. Also the exception of Article garagraph 3 (manifestly more closely connecteti witountry) might
apply, but its interpretation is not straightfordi@nd a strict interpretation might exclude itsgiole application. VAN DEN
EECKHOUT further argues that also Article 16 andndight give rise to the application of the law of Bd Member State.
V. VAN DEN EECKHOUT,op.cit.footnote 241, 14 (19).
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legislative change¥® It might however even be feasible to harmonizetsipe and level of civil or
administrative sanctiorf§! Nevertheless and despite the recognition of thestuments to better
ensure effective access to remetffesieither the Commission nor the Council refershis option
and one can question the actual application ofBthessels I(bis) and Rome Il Regulations in this
area?® Up until now, also international calls to clarify the issue of extraterritoriality for violations
by companies, this call has remained without respbf The issue of criminal liability for legal
persons, at EU levél, for conduct abroad is even more sensitiveThe Belgian example on
extraterritorial criminal liability>, with even amendments — following the disappoimisevithin the
WTO on the social dimension — to include violatiaisore labour standard§ seems to imply that
there is support for such measur@siowever, the fierce reaction in regard to its atapplication
and the amendments of the legislation also denamesthe cautious approach on the mattemd
there remain huge differences between the MemlatesStThe advantages of an EU initiative thus are
manifold, it would lead to a faster adoption oniségfion on corporate conduct, would resolve

possible problems of distortion of the competitidecrease the impact of business lobby and lessen

248 Eor suggestions for possible improvements, se&AN DEN EECKHOUT,op.cit.footnote 241, 16-19.

2473, ADAM, G. VERMEULEN and W. DE BONDT, “Corporate wtinal liability and the EC/EU : bridging sovereignty
paradigms for the sake of an area of justice, fseednd security” irLa responsabilité pénale des personnes morales en
Europe S. ADAM, N. COLETTE-BASECQZ and M. NIHOUL (eds.), Bwlles, La Charte, 2008, 409.

248 Opinion of the Committee on Foreign Affairs on Camie Social Responsibility: accountable, transpamemd
responsible business behaviour and sustainabletiyro®.12.2012, point 18.

24°Based on the analyses in O. DE SCHUTTERit.footnote 7, 31-47 (74).

250 A7-0023/2013.

21 Analysis on the issue of criminal liability of @mrations at international level, see: G.-J. A. KBS, “Transposition of
(international) criminal liability modes onto prieacooperations”, inLa responsabilité pénale des personnes morales en
Europe S. ADAM, N. COLETTE-BASECQZ and M. NIHOUL (eds.), Bailes, La Charte, 2008, 321-342 and G. DE VEL,
“La responsabilité pénale des personnes morales ldarinstruments juridiques du Conseil de | ‘EufppeS. ADAM, N.
COLETTE-BASECQZ and M. NIHOUL (eds.)a responsabilité pénale des personnes moralesueapg Bruxelles, La
Charte, 2008, 342-371; S. ADAM, G. VERMEULEN and RE BONDT, op.cit.footnote 247, 379-383.

®2gee: S. ADAM, G. VERMEULEN and W. DE BOND®p.cit.footnote 247, 384-432; W. DE BONDT, C. RYCKMAN
and G. VERMEULEN, “Liability of legal persons for fefices in the EU: outstanding policy decisions”,Earopean
Criminal Justice and PolicyGovernance of Security Research Paper Series7yddl. COOLS, B. DE RUYVER, M.
EASTON e.a. (eds.), Antwerpen, Maklu, 2012, 177-:REDRESS and FIDH, “Extraterritorial jurisdiction ihe European
Union. A Study of the Laws and Practice in the 2%n\ber States of the European Union”, December 2010,
(http://www.fidh.org/IMG//pdf/Extraterritorial_Juriliction_In_the 27 Member_States of the EuropearorJmINAL.pd

f, accessed at 04.04.2013).

%3 The so called ‘genocide-law’ provided for a unaar jurisdiction concerning war crimes and genacidet was
eventually watered down requiring a link betwees ghuation in question and the Belgian legal order.

2541t was proposed to establish a universal jurigaicon the violation of core labour norms.

25 Belgische Kamer van Volksvertegenwoordigers, Waisstel tot invoeging van een artikel 10quinquies da
Voorafgaande Titel van het Wetboek van Strafvordgrimet het oog op de universele strafbaarsteNiag bepaalde
inbreuken op fundamentele sociale rechten, 09.99,1Boc. 0315/001. The proposition was subsequamtignded in 2008
and repeated in 2011 and is currently pending.

28 |nitially if a person, whichever their nationalityfringes these norms they could be prosecuteBelgium, if they are
found on Belgian territorywithout any requirement of double incriminationaer amended proposition at the same time
broadened, by explicitly including legal persong] avatered down the initial proposal, by adding tha defendant needs to
have hisprinciple residence or be domiciled in BelgiuBelgische Kamer van Volksvertegenwoordigers, Waisstel tot
wijziging van de Voorafgaande Titel van het Wetbwahk Strafvordering, met het oog op de universebdtsmarstelling van
bepaalde inbreuken op fundamentele sociale recht2®,02.2008, Doc. 0910/001; Belgische Kamer van
Volksvertegenwoordigers, Wetsvoorstel tot wijzigivan de Voorafgaande Titel van het Wetboek vanf&trdering, met
het oog op de universele strafbaarstelling van &ldpainbreuken op fundamentele sociale rechter)113011, Doc.
1025/001. It is further clarified that for legalrpens this concerns having their registered offtamtral administration or
principle place of business in Belgium (comparablétticle 54 TFEU). Due to controversy, similanthat was the case for
the ‘genocide-law’, the proposal is still pending.
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possible criticism that such legislation is taken grotectionist purposes. Moreover, since the duisb
Treaty (Article 3 TEU and Article 82 and 83 TFEWEte is a firmer legal basis for EU legislation on
jurisdiction and the approximation of substantiveninal law?>’ Nonetheless, history proves this to
be very difficult. Up until today legislative meass have been directed towards very specific oenc
and include no general obligation for the Membext&3t to establish criminal sanctions, which ig stil
the case also after the amendments in the TranmspaBrective {nfra).”*® Although a more common
and coherent approach would send an important Isigrtae international community, reality is that
there appears to be no willingness. Thus from withe EU is hampered to take measures to enhance
legal accountability of MNE&?®

Nonetheless, the loopholes the absence of a figtigédex postaccountability leaves can be
addressed by establishing a sound legal framewnrkxoanteaccountability and that is what the
Union has attempted to do through the amendmetiteoAccounting and Transparency Directi?®s.
These rules require large undertakings, publicastieentities and issuers who securities are aglinitt
to trading on a regulated market active in theastive industry, namely oil, gas and mining firnmsla
loggers of primary forests to be transparent ompts made to governments above 100.060 €.
The focus on these sectors is prompted by the ljessiegative consequences of the so-called

“recourse cursé® and the fact that these activities are most valslerto human rights abuses and

27 For critical reflections on this new competenae:sS. ADAM, G. VERMEULEN and W. DE BOND®Bp.cit. 247, 429-
430. On a note, full harmonization of sanctionsti excluded also after Lisbon.
28 E g. Directive 2011/36/EU of the European Parlianand of the Council of 5 April 2011 on preventigd combating
trafficking in human beings and protecting its iwitt, 0J 2011 L 101/1.
%9 gee: W. DE BONDT, C. RYCKMAN and G. VERMEULEMNp.cit.footnote 252, 177-203. If such legislation wouleev
see the light of day O. DE SCHUTTER suggests thatghould be based on the active personality pficipclude norms
that benefit almost universal recognition, contairsufficiently precise incrimination and clarifigat of the relationship
between the criminal liability of the legal persand that of the natural person. O. DE SCHUTTEBRC it. footnote 7, 49
(74); J. WOUTERS en L. DE SME®p.cit.footnote 208, 21 (32).
260 prgposal for a Directive of the European Parliangeml of the Council on the annual financial statesieconsolidated
financial statements and related reports of cetigias of undertakings, COM(2011)684, 25.10.2011;drem the proposal
for a Directive of the European Parliament andh& €Council on the annual financial statements, aaeted financial
statements and related reports of certain typamdértakings, A7-0278/2012, 25.09.2012; Proposabf®irective of the
European Parliament and of the Council amending GbDirectives 78/660/EEC and 83/349/EEC as regardslasure of
non-financial and diversity information by certdirge companies and groups, COM(2013)207, 16.04;2Dir&ctive
2013/34/EU of the European Parliament and of then€ibof 26 June 2013 on the annual financial statets) consolidated
financial statements and related reports of ceftigies of undertakings, amending Directive 200@&43bf the European
Parliament and of the Council and repealing Countiédives 78/660/EEC and 83/384/EEQ) L 182/19 of 29.06.2013;
Directive 2013/50/EU of the European Parliament gnedCouncil of 22 October 2013 amending Directi®€4£2109/EC of
the European Parliament and of the Council on thienbiaisation of transparency requirements in refatm information
about issuers whose securities are admitting tdirtgaon a regulated market, Directive 2003/71/ECthe European
Parliament and of the Council on the prospectubetgublished when securities are offered to thdipun admitted to
trading and Commission Directive 200714/EC laying dadetailed rules fir the implementation of certgirovisions of
Directive 2004/109/ECQJ L 294/14 of 06.11.2013. The Transparency Direc{imicle 1 — amending Article 6 Directive
2004/109) refers to chapter 10 of Directive 2003i84his analyses the article referred to are ehafsthat directive (unless
otherwise indicated).
21| arge undertakings are defined in Article 3, paap 4, public entities in Article 2, paragraphfDirective 2013/34 and
issuers in Article 2 Directive 2013/50 (amendingdative 2004/109). Other relevant definitions canfdund in Article 41
of the respective Directive. The obligation to drapra consolidated report only holds if the paramertaking is under an
obligation to prepare consolidated financial stasts.. The Accounting Directive applies to all lied liability companies
registered in the EEA, whilst the Transparency &ive applies the requirement to all relevant conigs listed on EU
regulated markets (even if not registered in thé BEd incorporated in other countries). For thengpions see Article 44.
%2 This entails that a lot of developing countries mot able to enjoy the benefits of their rich nattand mineral resources
because of corruption of their administrations biMB4& attempting to gain access. B. FOX, “EU to agraesparency rules
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corruption®®® Attempts to broaden the application also to otkectors, such as the banking,

communication and construction sector, were bloéRe®isclosure of payments, in money or in
kinds, should be done on a government and projesé.bThe application of sanctions, in case of
infringement is left to the Member States, but adstiative sanctions and penalties should be
effective, proportionate and dissuasive (resp.chgti51l). Moreover, the Transparency Directive
provides for a list of minimum sanctions that canapplied and are clearly also directed towardal leg
entities (Article 28 et seq.). Additionally, a list criteria was included to take into account lie t
exercise of the sanctioning powers. The Transpgr®mective, besides including a specific chapter
on sanctions and measures, also includes a chapténe publication of decisions requiring the
Member States, in principle, to provide for the Im#iion of every decision on sanctions and
measures including at least information on the tgpeé nature of the breach and identification of the
legal or natural person. The adoption of such nreasis an important preventive measure and leads
to a greater preceding accountability of MNEs andynalso contribute to good governaite.
Although the major flaws were altered in the finarsions, such as the scrapping of the criminal
exemption&®, the same considerations remain, such as grdataiites between Member States and
no general obligation for criminal sanctidt{s The inclusion of undertakings also in other sexto
operating in third countries was preferred andtanil depend on its monitoring and enforcement
providing for effective, proportional and dissuasjenalties in case of omissiofSuch legislation is
again a step towards illicit financial flows resudt from corruption or bribery, but again sanctions
towards the host countries are provided for (Aeti@ Cotonou) whilst equally dissuasive sanctions
for the MNEs are not guaranteed. Moreover, the wias to be able to trace the money and ensure its
use to fund local and national development andttmnathe MDGs, however it will be difficult to
actually track the spending of the morf&yThis would align with the obligation of Article 9

Cotonod” entailing a revenue management based on sharisgi$tainable developmefit.

for oil and mining firms” EUobserver 09.04.2013; B. FOX, “Campaigners hail ‘game-chaggitlJ deal on oil and mining
corruption”,EUobserver 10.04.2013.
263 Report on promoting development trough respondibiginess practices, including the role of extraciivdustries in
developing countries, A7-0132/2014, 19.02.2014.
24 Recital 32 and 35, Article 37, paragraph 1 andchetB9, paragraph 1 A7-0278/2012. The EP stillscilt an elaboration
also to other sectors (Report on Advancing DevelapifiBrough Trade, A7-0057/2013, 04.04.2013, po®)t 6
265 proposal for a Directive of the European Parlianzend of the Council on the annual financial statesieconsolidated
financial statements and related reports of cettgias of undertakings, COM(2011)684, 25.10.2011;0Rem the proposal
for a Directive of the European Parliament andh& €ouncil on the annual financial statements, alateted financial
statements and related reports of certain typesdértakings, A7-0278/2012, 25.09.2012.
266 |nitially Article 38, paragraph 5 COM(2011)684; (ged) A7-0278/2012.
267 Article 28c provides that Member Stat@sy provide for such sanctions as well as take higlenimistrative pecuniary
sanctions.
%8 The EP calls for an independent monitoring meaman{Report on Advancing Development Through Trade; A
0057/2013, 04.04.2013, point 69).
289 5ee for example: J. ARELLANO-YANGUAS and A. MEJIAG®STA, “Extractive Industries, Revenue Allocation and
Local Politics”, UNRISDQ March 2014, 36 p.
210« sustainable development centered on the hymeason, who is the main protagonist and benefigéevelopment;
this entails respect for and promotion of all hurrights.”
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Besides the specific rules on payments for govemspaghe Accounting Directive also inscribes
the inclusion of non-financial key performance cadors, being an essential element of CSR, such as
information relating to environmental and employeatters (Article 19) and a corporate governance
statement in the management report (Article 20weéieer, these provisions remain fairly general. One
needs to be careful that this does not lapse imjereral standardized referral to the international
codes they subscribe to, without actually alteritsgconduct, and without sufficient enforcement
mechanismssuprg. It remains to be seen whether any remainingna@n MNEs responsibilities is
sufficiently addressed resulting from the apprafahe Commission proposal regarding legislation on
non-financial reporting® but it appears to include similar minimum reqoients and a lot of
flexibility for the companies. The proposed amendtady the EP seem to strengthen this approach,
e.g. by including an explicit referral to CSR, piding attention also to the supply and subcontnagcti
chains, offering detailed guidelines on the infotiora such a non-financial statement should include
as well as the requirement that Member States dhimaeed ensure effective means to enforce

compliance&”

As the CRS extends to the behaviour of MNEs towardsin third countries it should thus also be a
core part of the EU’s trade and development pohoyl included in its contractual relatidii.
Unfortunately, the current mechanisms, voluntargt lgislative, can be greatly appreciated. It is a
shame that the renewed EU strategy (2011-2014C&R seems, despite calls for more emphasis on
the external dimension of C8R limited and low in ambition on this froff® Similar to traditional
human rights, dialogue, consultation and the inewignt of the host state, civil society and other
relevant organization, is crucial. However, follogithe 4" EU-Africa Summit, CSR and the need for

greater transparency on finance was only mentiamétte side-lines and is nowhere to be found in the

27 Taking into accounting the general notion that mvkeurces are constrained the use of the maximaifahie resources
requires states to prioritise the progressive saiin of human rights. For examples, see: L. COTUd#cit. footnote 6,
63-64 (159).
272 prgposal for a Directive of the European Parlianserd of the Council amending Council Directives BOIEEC and
83/349/EEC as regards disclosure of non-financial diversity information by certain large companisd groups,
COM(2013)207, 16.04.2013; Opinion of the Committed~oneign Affairs on Corporate Social Responsibiligcountable,
transparent and responsible business behaviour sasthinable growth, 05.12.2012, point 11; B. FOX, rfooate
governance on the agenda this WEEEYobserver 07.04.2014. Large companies (with more than 50@leyees and
exceeds a balance sheet total of 20 million eura et turnover of 40 million euro) would be reedirto disclose in their
management reports material information on poljciesks and results as regards environmental nsat®ocial and
employee-related aspects, respect for human rigims;corruption and bribery issues, and diversitytheir boards of
directors. These statements include a descriptidheopolicies, results and risk-related aspeckeyTmay rely on national,
EU-based or international frameworks. When comgadi® not pursue any policy in one of the given sirtlzey would be
required to provide a reasoned explanation.
278 Eyropean Parliament legislative resolution of I&ilA2014 on the proposal for a directive of ther@ean Parliament
and of the Council Directive 78/660/EC and 83/348CEas regards disclosure of non-financial and dityeirsformation by
certain large companies and groups, P7_TA-Prov(®R68, 15.04.2014.
274 A7-0023/2013, point 12 and 17.
275 Opinion of the Committee on Foreign Affairs on Camie Social Responsibility: accountable, transpamemd
responsible business behaviour and sustainablelyr6®.12.2012.
276 COM(2011)681.
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Roadmag’” In the current approach (see atmrasection 4), the EU wanted intention to intensify
the commitment to the voluntary international codésonduct by including them in the agreements
with third countrie$’® However, none of the EPAs even include a referém¢ke OECD Guidelines

or UN Global Compact or Guiding Principles and atbke explicit inclusion of CSR is very
moderaté’® It is suggested that, if a more binding CSR clawseode of conduct would be included,
this might trigger problems relating to Article BT Agreement and possible trade-restrictive effects
will probably need to be addressed. However, #lies on the assumption that a CSR code of conduct
is considered as a technical regulation, whicloigtroversiaf®° Secondly, as noted before, one of the
most innovative mechanisms is the inclusion of mions on the behaviour of investors and
maintenance of standards in Articles 72-73 EPA-GABRUM. Nonetheless, a greater equilibrium
between the rights and duties can be reached réygthening current commitments and addressing
guestions of monitoring and enforcement. Laudalslehey are, there is thus certainly room for

improvement guprasection 3.b.).

6. Conclusion

The initial question on how to reunite commitmeats sustainable development with the increased
number of FDI, in particular in developing coungti@nd the responsibilities of all parties involved
has confronted us with three major issues and noumsguoints of controversy. There remains a lacuna
at international level in the area of legal comneitts towards sustainable development. A
comprehensive set of environmental norms is naliyeaccepted, this is less problematic regarding
the core labour standards, but for both thereilisnstich controversy on the connection between such
norms and trade. Moreover, this appears to be e difficult in regard to FDI which also entails
an important role for MNEs. Also here, an interoasil consensus on possible direct accountability fo
MNEs remains absent, especially through extrateiait jurisdiction and the extraterritorial
application of legislation. In all areas the Untuwess been a frontrunner and attempted through &dtern
legislation and in its contractual relationshipiwihe ACP to address these issues aiming not danly a
the responsibilities of the host state, but al&mntaits own responsibility and enhancing thosehef
MNEs. It appears that this path is more capablkeadnciling different interests, namely liberalinat
and human rights, and taking on legal commitméertss is however not to say that it is perfect, ibut

is a first step in the right direction since it pidies more than the current international framework

277 Fourth EU-Africa Summit, Declaration, 2-3 April 24, point 35.
278 COM(2002)347.
2% The reference to CSR is even more modest in the ERRFORUM (article 196, paragraph 2 (d)) than in EWeA with
Colombia and Peru (article 270) and the one withtis&orea (chapter 13).
280 \/IDAL-LEON has argued that even if confined tovatie measures, based on the interpretation of IArBcTBT, this
might lead to problems relating to Article 2 TBT. it recognized that some CSR schenmifgqualified as technical
regulations, might induce trade-restrictive effemtsl trigger problems relating to Article 2 TBT Agneent. It may however
be doubted whether the conditions for CSR to be figdlas a technical regulation, namely applyingatoidentifiable
product or group of products, laying down one orenaroduct characteristics or PPM and mandatogy/fidfilled. Besides
this, there is indeed a need for active engagemietite WTO in other international organizationstlie establishment of
CSR disciplines. See: C. VIDAL-LEONp.cit.footnote 129, (893) 901-916 (920).

40



offers on sustainable development as well as mastiry investment treaties. As future EPAs might
also include post-establishment FDI-provisionsp ats that area human rights considerations will
assume their role.

The traditional conditionality method was a sigrafit first step for a human rights based approach
to development and despite suggestions to widestdpe for example by referring to the UN Norms
or CSR, it does not appear to be the most apptepmachanism in a trade context nor in relation to
sustainable development issd&sMoreover, there seems to be a lack of coherends application
in and between the EPAs. The newly developed mésimanincluding sustainable development as a
general objective and further elaborated trougtcifipeenvironmental and labour provisions and
investor behaviours’ provisions, are in dying nded further clarification on their content, the
application of possible exceptions and claims isecaf violation. The lack of clarity on the trade —
sustainable development connection also seemsvi® ¢rapt into the agreements with the ACP. It
remains to be seen whether a balanced outcomeectoubd, in case of disputes, between economic,
social and environmental considerations. Moreother,current commitments need to be strengthened
into stronger legal obligations, with actual impkmation commitments, accountability, monitoring
and enforcement mechanisms. Without detractinghennterits of such new provisions, the current
EPA-provisions are a first stepping stone and aamded to improve future EPAS, in the meantime
they are more likely to function as guiding norrather than actual obligations. In addition, althoug
the Union also as a home state of many MNEs hapeteup its efforts on the issue of accountability
of MNEs, offering a better mix of soft law and hdedlv, questions on actual accountability and

enforcement remain, while the options are there.

There is a persisting need for more internatiomatyy which would probably also lessen possible
trade disruptive effects, however this does nokappo materialize in the near futdféOne of the
major challenges is thus the inclusion of such isioms in all future EPAS, ensuring a level playing
field between the EPAs and the support for thebéistanent for a more common legal framework
binding for all ACP to ensure obligations, implertaion, monitoring and enforceability in line with
the idea that “the basic principles of unity antidsoity need to be reconciled with the new demands
of global cooperatiorf®® This would decrease the risk of human rights gpéassed for the sake of
FDI. The use of dialogue and the inclusion of cdgtiety could further set off claims of unilatésal

and protectionism. Still the majority of responkilgs lies with the host state and whilst the E&sh

8L A GATTO, op.cit.footnote 7, 285.
282 M. WESCHKA, op.cit. footnote 7, (625) 656-661. Such framework couldlide rules on possible extraterritorial
jurisdiction and substantive law.
23K, KARL, “From Georgetown to Cotonou: The ACP Grdapes up to new challengedhe Courier 2000, (20) 22 (23).
The Georgetown Agreement, as amended by Decisiaft/INXV111/03 of the 78" Session of the Council of Ministers,
Brussels, 27 and 28 November 2003, ACP/27/005/00ReVH& agreement integrates the general objects@scarporated
in the Cotonou agreement and also includes e gtiole 2 (f): “promote policies especially in tlaeeas of the environment
and the rational management of natural resoumgsyrisuit of sustainable development”.
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also addressed its responsibilities as a home ghatexisting legal possibilities especially igaed to

the accountability of MNESs, needs to be used totitsost extent. The Union has succeeded to move
beyond purely economic matters and numerous notewanitiatives have been taken, but the EU
seems to linger on soft law and hampered by palitwill. Although there are signs in the right
directiorf®® still an important task awaits the EU, as welttes ACP as united group, to steer towards
more international consensus, cooperation betwéen rélevant international organizations and

assurances for a better balance between the aghtduties of states and investors.

284 Report on Advancing Development Through Trade, 83702013, 04.04.2013, points 7-8.
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