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Private law and issues of restitution of cultural valuables
Moscow, Library for Foreign Literature

May 27-28, 2002

"Napoléon examina chaque chose trés attentivement et annong¢a au
garde général son intention de faire transférer a Paris les archives des pays
conquis. 1l pensait que les copies qui en seraient demandées par la suite

produiraient des revenus considérables.”

M.A Taillandier:"Documents biographiques sur P.C.F.Daunou.",

Paris, 1841, p.134.

I just received confirmation that the Belgian military convoy delivered the archives restituted
to my country in Brussels this morning. According to the restitution agreement, signed in
March last year', 40 “fonds” were loaded at the Osoby-archive last week®. In all we are
talking of 20.000 files or more than 60.000 kilo of paper’.

These returned records are only a small part of the plunder in Belgium by the German
occupying forces during the Second World War. Both public and private archives were
confiscated for military, political and ideological reasons®. Most of the records returned
belong to the Ministry of Defence. The other deversified material -with great potential for
research- belonged to declared enemies of the Third Reich, mainly Freemasons, Jews and

socialists. Private organisations and individuals are involved here’.

I have followed the Belgian restitution case very closely from the beginning. I first saw
-together with my Amsab-colleague Wouter Steenhaut- the records that we had considered to

be lost forever at the Osoby-archive in *92°. And we were later asked to join the mission of
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our Ministry of Foreign Affairs as experts about the private archives and collections. But I am
not an expert on legal issues. For that aspect we could depend on the judicial service of our

Foreign Office.

In this contribution I can share the experience on the Belgian restitution case with you, and —
more important to the subject of the conference- make some remarks and formulate

considerations concerning the legal context of the whole affair.

A first important remark in that sense is that from the start it was decided in Belgium to
combine efforts, and not to submit any individual claims. Rather to include the restitution
demands of the private sector into the general claim. Hence claims for private and state
records were to be handled on the governmental level as restitution from country to country.
This early decision could not take into account the legal situation in Moscow, because when
we started the Russian legal arrangements were unclear. The main consideration was not to
complicate things — and also to avoid conflicting Belgian claims in Moscow that would have

been not only confusing but also weakening the Belgian negotiating position.

This also meant that - from the beginning — the distribution of the different archival
collections was considered to be an internal Belgian matter, to be handled in Brussels (on the

basis of identification of course) and according to Belgian private law.
We did not want our Russian counterparts to take part in that discussion.

The only “proof” we were willing to provide was that of the Belgian origin of the records.
This should provide a sufficient basis for restitution (according to international law) from
country to country.

In this respect research on the confiscation by the German occupying forces became a very
important issue. This basis work of reconstruction was greatly advanced when in 1995 we
found (thanks to Patricia Grimsted) essential records in the Central State Archive in Kiev’.
The files of the activities in Belgium of the most important German plundering organisation,
the Einsatzstab Reichsleiter Rosenberg® (ERR) included an exceptional document that gave us
a chronological overview of all ERR-actions from 1941 to 1943°. By putting together these
new data from previously inaccessible Nazi files, and the information — including SD files we
found among RSHA records in Moscow'® — which had already been available in Western
Europe, we could establish a database that proved to be very important tool in our approach of
restitution problems''. The data not only provided “proof” -in the judicial sense- but also

enabled us to ask the necessary mandates from the persons and private organisations involved.



I remark that out of more than 200 names of Belgian victims of Nazi confiscations in our

database only 25 could be found on the Osoby-list of Belgian archival holdings...

With the mandates mentioned, we were fully equipped to handle the final stage, starting in 99
12" of the restitution-saga. The approval of the mandates by our Russian counterparts -with the
agreement in March 2001 -was an important step to us, although we knew that more research
was needed for the exact identification of the creators of the different archives; this is the
lawful owners.

This approach had the considerable advantage to allow us to decide the final destination' of
archival materials that were difficult to retrace first. When the Russian side is too much
involved in such matters, it not only complicates things (translations, etc.) but also means that
in case of any doubt on the final destination in Belgium the questionable files stay in Moscow

(which is the case at the moment with part of the Dutch claims).

This approach is also based on the fact that -and this is an important consideration in judicial

respect- in our view there never was a legal transfer of property to the Nazi’s or to the Soviets.

This point of view is confirmed by several international conventions and agreements such as
the Interallied Declaration of London in 1943. We have always believed moreover that
international law should take precedence over national legislation. The fact that the Russian
restitution law of April *98 established the Belgian archives as part of the Russian cultural
heritage could only merit our profound indignation. In our opinion the people in charge at
Rosarkhiv or the former Osoby Archive should be aware of the fact that they do not own these
records. They have taken responsibility over them — for sure — but they are handling material

that is (or was) kept illegally in Moscow.

In these circumstances it is not appropriate for Russian archivists to take part in the discussion
of the rightful ownership in the country of origin. Moreover I can witness that the necessary
and essential information on the provenance and migration of the Belgian archives is not
openly available here in Moscow. Although GARF and RGVA (Osoby) must dispose of such
evidence, they are very sparing with it. I sometimes had the impression that we were asked to
provide proof of what is hidden somewhere in the administrative files of the archival

institutions themselves.

To conclude some general remarks:
France (in 1992 and 2000)'* and The Netherlands (2001)" are two other examples of recent

restitutions from the Russian Federation. And in these cases too, Rosarkhiv succeeded in



bargaining a price that had to be paid for the “storage and conservation costs”. I can assure
you that the whole procedure of restitution was blocked as long as our Foreign Office took a
harsh attitude in this respect. It was only when the approach became more pragmatic that
things began to progress. At that time we made it clear that our mandates did not allow any
financial engagements. So in the end the Belgian State had to pay the sum of 130,000 dollars
to Rosarkiv for storage and the Belgian government had never contracted for'. This is more
or less the same price that The Netherlands paid for one eight of the volume of the Belgian

archives.

Moreover the whole operation had to be represented as a mutual exchange of archives:
Belgium was asked to hand over archives of Russian origin that were deposited by a private
organisation at the Museum of the Army and that could not be legally transfer... They are

now being microfilmed by the Royal Museum of the Army in Brussels.

Another remark is that not all the Belgian archival material has as yet found its way back
home. There are some important files of Belgian provenance that were transferred to the State
Archive of the October Revolution (GARF), to the former Institute of Marxism-Leninism
(now RGASPI) and to the archives of the former KGB, as clearly indicated in the inventories
in the Osoby-archive. Restitution of these records was refused with inadequate explanation'’.

At GARF we were even refuses to do further research on one of their fonds.

More important in quantity -compared to that- is the printed materials that was separated out
of the original archival fonds at the Osoby-archive. To our motivated demand (in April 2001)

to reintegrate these essential parts in the archival fonds we just got an njet. .. (until now)'

And although we succeeded in introducing an “open end-clause” in our restitution agreement
1 think the chance was missed here to reprocess or reconstruct the Belgian archives before

restitution.

So, it is with mixed feelings that I look back to our archival adventures in Moscow. But there
is after all of course satisfaction on the final result of the restitution and above all there is the
very positive experience of the cooperation -over the years- with our Russian colleagues most
of them on the executive level. They understood our point of view; also from a correct
deontological approach of the problem®. This cooperation was based on a mutual respect and
draws its strength from a common concern for our historical heritage. I must thank them very

sincerely for that.



Michel Vermote
Moscow, 27 May 2002
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