-

View metadata, citation and similar papers at core.ac.uk brought to you byji CORE

provided by Ghent University Academic Bibliography

Legal Cultures, Legal Paradigms and Legal Doctrine
Towards a new model for Comparative law
Mark Van Hoecke & Mark Warrington
ABSTRACT

The aim of this article is to re-consider the thetaral foundations of comparative law in the ligiit
markedly differing world legal cultures. In essertbe reader is presented with the fact that there
appears to be within comparative law, differing disv of the enterprise, ranging from
sociological/anthropological research carried owtcaoss significant cultural divides to comparison
accross the borders of nation states who find tlaus being compared against a similar cultural
and paradigmatical background. The article conssdespects of legal culture and how they might be
harnessed in the reconstruction of a paradigm ghldamilies. The article also reconsiders the
importance of legal doctrine for comparative an#&yfom the internal perspective of one of the fou
identified legal cultural families - western legallture. In the context of the reconsideration of
theoretical approaches certain concepts relatingtdefintion of law need to be considered these
being: law as rules, law as culture, and law asi@strument of integration. Some paradigmatical
fields and elements are been distinguished whighiiie useful as a framework for comparative
analysis and for identifying new ‘legal familie®placing the traditional, but outdated, ‘legal
families’ distinctions.
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1. Introduction

Over the past decade especially, many writers leawghasised the need for a broad
approach to the subject of comparative law, thembying it beyond the law as rules
approach of traditional legal doctrine. It is be@ognsteadily apparent that comparatists
cannot limit themselves to simply comparing rul&se law as rulesapproach has to be
placed in a much wider context. Broader investagateveals that it is not even rules which
are at the core of the comparative endeavounatier the legal discourse, the way lawyers
work with the law and reason about it.

The more modest approach of present comparativértats the context to the function
of the law. This functional approach has most prantly been advocated by Zweigert and
Kotz. In theirlntroduction to Comparative Lalyin giving a balanced synthesis of previous
literature and attempting to solve some of its fots and deficiencies, they offer what
appears to be the most advanced approach of tmaalitcomparative law, making an
attractive synthesis of the previous literature &yitig to solve some of the problems and
deficiencies which stem from the subject matteeyldére aware of the problems, caused by
analysing foreign legal systems through one’s owatrihal concepts, and advocate an
external, neutral position for comparative reseaactertium comparationi$

But when comparing legalystemsand not just legal rules, Zweigert and Kotz seem t
venture further (or at least become more explioctud thecontextwhich the comparatist
should take into account) than their functionaisthod suggests. When comparing different
legal systems or groups of legal systems comptsatiuld “grasp their legal stylesThis
concept of style encompasses much more thandhgwwould suggest: including history,
mode of thought, institutions, legal sources, idgpl’

ZWEIGERT, K. & KOTZ, H.,Introduction to Comparative Lav2nd revised edition (transl. T.Weir),
Oxford, Clarendon Press, 198he same approach is to be found in the most recent German
edition: Einfihrung in die Rechtsvergleichung, Tubingen, Mohr, 1996 (see esp. at pp.33-35).

2 0O.c, p.36-37.

¥ O.c, p.68.

4 0O.c, p. 69.



Along similar lines, several authors have receatlyocatetl broader approaches to
comparative law, and in doing so they attempt toeraway from a ‘law as rules’ concept by
using key concepts such as ‘traditynmentalité’, and ‘culture®.Using such an approach
they essentially argue that law, and thus undedsignlaw, involves much more than
(reading) just statutory rules and judicial deaisidn other words, law cannot be understood
unless it is placed in a broad historical, sociorenic, psychological, ideological context.

Such approaches to Comparative law thus seem miffement from (traditional) legal
doctrine, which appears to limit itself mainly teetdescription, juxtaposition, and ordering
of statutes and court decisions, ignoring all ceinté a non strictly legal nature. In fact,

> But some already much earlier, see e.g.: DE SHREEA., ‘Comparative Law: A Problem

Solving Technique’, 2&hitty s Law Journal 980, p.60-65, esp. p.61; GUTTERIDGE,
Comparative Law2nd ed., Cambridge 1949, p.12; HALL, J., ‘Methad sociological research
in comparative law’ integal Thought in the United States of America Ur@entemporary
PressuresHAZARD, J.N. & WAGNER, W.J. (eds.], Brussels, Blant, 1970, p.149-169;
IZDEBSKI, H., ‘Le réle du droit dans les sociét@mntemporaines: Essai d une approche
sociologique du droit comparéRevudnternationale de droit compayd 968, p.563-582;
KAMBA, W.J., ‘Comparative Law: A Theoretical Framerk’ , 23 International and Comparative
Law Quarterly 1974, p.485-519, esp. pp.513-515; MERRYMAN, RHCLARK D.S.,
Comparative Law: Western European and Latin Americagal Systems. Cases and Materials
Charlottesville, The Michie Company, 1978; NORTHR®FS.C., ‘The Comparative Philosophy
of Comparative Law’ , 4&ornell Law Quarterly 1960, p.617-658; STONE, F.F. ‘The End to be
Served by Comparative Law’, ZRilane Law Reviewl951, p. 325.

® BELL, J., ‘English Law and French Law - Not SdfBient ?’ ,Current Legal ProblemsL995,
p.69.MERRYMAN, J.H.,The Civil Law Tradition: an Introduction to the L&lgSystems of Western
Europe and Latin Ameri¢éStanford, Stanford University Press, 1969, 172 pp
KRYGIER, M., ‘Law as Tradition’ , 3.aw and Philosophy 986, 237-262.

" LEGRAND, P., ‘Uniformity, Legal Traditions, and Wés Limits’, Juridisk Tidskrift 1996-97, nr.2,
pp.306-322, at pp.316-318; LEGRAND, P., ‘Compamatiegal Studies and Commitment to Theory’,
The Modern Law Reviet995, pp.262-273, at pp.272-273; LEGRAND, P., ‘@anatists-at-Law and
the Contrarian Challenge’ (inaugural lecture abiiy University) (to be published).

SAMUEL, G.,The Foundations of Legal Reasonidgtwerp, Maklu, 1994, p.28.
MARKESINIS, B.,The Gradual Convergence: Foreign Ideas, Foreigtukrices, and English Law on
the Eve of the 21st Centu@xford, Clarendon, 1994, p.2.

The Chair for which Pierre Legrand hadrbappointed at the University of Tilburg in 1994swa
called the chair of Comparative Legal Cultures .
Culture is a rather vague concept. Legrand defires the framework of intangibles within which
individuals operate in a given society (LEGRAND, Eomparative Legal Studies and Commitment to
Theory ,The Modern Law Review995, pp.262-273, at p.263) He also refers teddir Macintyre s
definition: schemata which are at one and the ganeeconstitutive of and normative for intelliggol
action by myself and are also means for my intégpiens of the actions of others (MACINTYRE, A.,
Epistemological Crises, Dramatic Narrative andRhédosophy of Science , 6the Monist1977,
p.453). For an analysis of the (imprecision of) ¢bacept of legal culture , on the basis of Laween
FRIEDMANN s writings, see: COTTERRELL, R., The Cept of Legal Culture in NELKEN, D.,
(ed.),Comparing Legal CultureAldershot, Dartmouth, 1997, pp.13-31.



many comparative studies are remarkably closeddaww as rules approach of most of
traditional legal doctrine. LEGRAND thus rightlyiticises such approaches:

“Crucially, it lacks a critical vocation becaudebitrays a fundamentally technical perspective
accounting for a view of comparative legal stugisessentially utilitarian ¥

However, the following question arises wbich weigipt to deal with in the course of this

article: can comparative law be fundamentally défe from traditional legal doctrine ?

Describing and understanding the rules of one leggtem should, in principle, be very
similar to describing and understanding the rufesvo or more legal systems. While the
comparison, as such, is different from what is redlyrbeing done in legal doctrine, the
reconstruction of legal materiatompared, is essentially the same kind of wolot legal
doctrine and in comparative law. If understandavg implies much more when studying a
foreign legal system compared to the study of tiraektic legal system, it means that there
are many elements which are implicitly and uncamssly determining the way law is
perceived, interpreted and applied in one’s owallsgstem as well. If we can discover such
elements, then we may well be moving towards a ¢et@m@genda for comparative law.
Moreover, this is also valid the other way aroutmnparative law makes us aware of the
elements which are influencing the law at all lsy@ confronts us with our own hidden
conceptual, ideological framework. Obvious thingert become less obvious, once we
realise that they might be completely differenteelsere. Hidden understandings are
uncovered when we try to find out why foreign legaks, approaches, and the like are
different from ours.

Comparative law forces us to reflect upon our oegal system, on the ‘law as rules’
approach, on our own legal practice, on our owall&gdition, on our own legal education.
It makes us asking what exactly determines law twghassential to law and what is not. In
order to compare legal systems we have to know wisathat makes a number of legally
relevant elements to form a ‘legal system’. If wanivto bring together some ‘similar’ legal
systems and distinguish them from other, ‘differenes, we have to know which kind of
similarities and differences may be considerede@éaradigmatical to legal systems and
which ones are only casual, and of secondary irapoet.

® LEGRAND, P., ‘Comparatists at Law - The Contrar@hallenge’ , p.16, with reference to: HILL, J.,
‘Comparative Law, Law Reform and Legal TheoryQ®ford Journal of Legal Studig$989, p. 106-
107.



Comparative law, when carried out imaginativelynpels us to consider a number of
fundamental questions, some of which have alreaey lzonsidered in the field of legal
theory for many years. Legal theory has the paétdi offer some building blocks which
could be of use for comparative law. Comparatisty benefit from such legal theoretical
insights, which may themselves prove useful inisghsome of the current problems of
comparative law.

In a recent article, published under the headirgri@arative Law and Legal Theory’ John
BELL shows that comparative law has lessons fallgeory®. This article in turn hopes to
show that theoretical insights are essential ferddvelopment of comparative law. In this
article we hope to consider what the building bkfik a theory of comparative law may be
and their articulation.

2. Legal Cultures

John BELL defines legal culture &s specific way in which values, practices, ane€o
cepts are integrated into the operation of legaititutions and the interpretation of legal
texts” . The concept of legal culture emphasises #vatd more than just a set of rules or
concepts. Itis also a social practice within alepmmunity. It is this social practice which
is determining the actual meaning of the rules aothcepts, their weight, their
implementation, and their role in society. Howeviedaw is not just a set of rules or
concepts, itis neither an isolated social practieg and legal practice are one aspect of the
culture to which they belong. ‘Legal cultures’ apart of more general cultures.
Understanding law implies a knowledge and an unaeding of the social practice of its
legal community. Understanding this social pracficesupposes a knowledge and an
understanding of the ge-neral culture of the sgametvhich the legal community is embed-
ded. Distinguishing legal systems means distingngglegal communities and legal cultures.
Comparing and dis-tinguishing legal families isyopbssible when locating these legal
orders and legal cultures within the broader candéxhe societal culture to which they
belong. If we want to distin-guish legal familigs would seem wise to have a brief

10 BELL, J., ‘Comparative Law and Legal Theory’, Prescriptive Formality and Normative

Rationality in Modern Legal SystemidRAWIETZ, W., MACCORMICK, N., & VON
WRIGHT, H. (eds.], Berlin, Duncker & Humblot, 1995.19-31.

1 BELL, J., ‘English Law and French Law - Not So feient ?’,Current Legal Problemsl995, p.
70.



overview of the cultural families in the world. Whimllows represents a brief (albeit
inevitably reductionist) attempt to outline somereénts of Western and other non Western
legal cultures which may contribute to the choggpreach to the subject matter.

Traditionnally, when distinguishing different legalltures in the world two approaches
prevail, depending upon the context.

2.1. Legal Families

In comparative law, in the second half of twentiegimtury three main ‘legal families’
were distinguished, from a western point of vietve Romano-Germanic family, the
Common Law family and the ‘Socialist’ family. Althgh some different ‘legal culture’ was
recognised in non-western societies, it couldgbsiupheld that most of them belonged, at
least to some extent, to one of the major wesegyal families. Most African countries, after
decoloni-zation, have, to a large extent, keptEhepean law imported by their colonial
rulers. Their private laws are, at least formasdlyl] ruled by theCode Napoléowr by the
Common Law. All Asian countries ruled by a commurgevernment could easily be
classified under the ‘socialist family’. Countriidee Japan or Turkey had used the German
civil code as a model for their own civil code. imdAustralia, New-Zealand and other
Commonwealth countries were classified under tlwri@on Law’ family. Actually, only
the islamic countries could not really be considecebelong to one of those western legal
families.

Things were both simplified and complicated arot880, when the communist regimes
in all European and in several Asian countriesapaéd: the ‘socialist family’ suddenly
disappeared. From a western perspective only twim tegal families remained: the
Romano-germanic one and the Common E&t first sight comparative law seemed to be
simplified. At a second sight, however, it was samnat embarrassing to see how a pure
political change, affecting only public law directly, coutthke a private law family to
disappear at once. In a more critical approach hagkto ask whether it did not mean that
something was wrong with the traditional legal fgrolassification as such. After all, today
nobody denies that most Central and Eastern Eunopeéaate law systems belong to the
same Roman law tradition as the other Europearl Bgtems. Actually, Continental

12 Hein KOTZ, in his foreword to the 1996 editionto$ Einfiihrung in die Rechtsvergleichufwith Konrad
ZWEIGERT), enthusiastically writes that, followitige collapse of the Soviet communism and the almos
complete disappearance of the ‘socialist legallfam the world, this edition could be reduced 69
pages (see at p.v).



Western European legal systems are closer to th@mthey are to the English private law. If
this common legal tradition had been interruptedtiardly) a few decades, it is not because
private law changed fundamentally, but becausétimadl areas of private law were taken
over by public law during that period. Allthoughete are important gaps in these legal
systems, because of the standstill of the develapofeprivate law over more than fourty
years, itis relatively easy to link up with Eurapdegal tradition. The vacuum in private law
makes it even easier to adapt to recent chandgagapean law, than it appears to be for the
EU countries themselves.

So, rather than simplifying the comparative wottkese changes have challenged our
traditional conceptual framework of ‘legal familiesthe world’.

Moreover, current changes in the European Commandauntries, mainly under the
influence of European law, are bringing these legtems gradually closer to the
Continental European legal systems and little tilelfurther from their Common Law
family members.

Until recently major differences in Europe betw&@ ommon law and Civil law systems lie
in the field of legal sources (codified lass.judge made law) and of legal methodology (no
use oftravaux préparatoires

As regards theole of the judgeeven in codified legal systeffishe major role of courts

is commonly accepted, and in many countries theddegn the case already for a long time.
Both through legal practice and legal doctrine islens of higher courts, and certainly of
supreme courts, are considered to contain newrgendes, that have to be followed just as
if they were statutory rules. Precedents are ngdlle binding, but they have a strong
authoritative binding force. Moreover, at the Ewgap level, courts have a much stronger
position than they generally have within the coetital national legal systeffisThe active
role of the European Court of Justice and of theopean Court of Human Rights is
commonly accepted by legislators, by legal doctaine by legal practice all over Europe. As
these courts even have the power to condemn nhtitades and to annul national

13 Notwithstanding the wording of, e.g., art. 5 of ode Napoléomf 1804, still in force in several

European countries, according to which it is fddgn for judges to decide cases by formulating
general rules (I est défendu aux juges de prononcer, par voieddposition générale et
réglementaire, sur les causes qui leur sont sowsi)isks recently as in 1967, in Belgium, this articl
has, without any change, been transferred fronCiki code to the new Code of civil procedure
(where it became article 6).
14 And this was even the case before the Commondawtdes (United Kingdom and Ireland) became a
member of the European Communities, in 1972,



legislation, the general image of (higher) court$te Continent is changing, to an important
extent.

On the other hand, in Ireland, England and Waltesimportance of statutory law is rapidly
increasing. More and more statutes are regulatimgenfields of the law, such as housing
law. This is partly under the influence, or eveegsure, of European directives (e.g.:
consumer law), which are researched, proposednapkémented in the name of a market
building strategy, part of tiraison d’étreof the European Union. The most basic principles
of common law are still to be found in the histafycourt decisions, but an increasing
number of intermediate principles, or rules witeaeral scope, are to be found in statutory
law. Moreover, some of the most fundamental priesipcurrently in force in the European
common law countries, are legislative rules, inetlidn European treaties and enforced
through European courts and administration. Foret@omic area - and also, but more
slowly, for other important areas, such as eduoatio criminal law - European law is
governing, almost completely, the commercial lawthed Member States, including, of
course, the UK and Ireland. It is even enlargirggdtope of commercial law to areas which
traditionally were not considered to be part ofsiich as sports ldw The European
Convention on Human Rights, as it currently is ripteted and applied by the European
Court of Human Rights, is having a direct impactegal practice in all European countries
which are members of the Council of Europe, fornepke as regards civil and criminal
procedure. National states regularly have to atthegit legal rules and legal practice in the
light of it. Of course, there are still differendetween Common law and Civil law, but they
are very close to a point where there will no lartggparadigmaticaldifferences. What will
be left is some difference of degree, not of a &mental nature.

As regardsstatutory interpretation similar methods are used on both sides of the
channe!®, while there is a difference in one method: the eislegislative materials, to the
extent that there is no English concept which cotlee totality of the preparatory drafts of
Acts and reports of parliamentary discussions @mthso that even the English use the
French wordravaux préparatoiresHowever, this is changing. In 1992, the Houdeoofls

15 European Court of Justice 15 December 1995 (Bosas®) European Court Report€-415/93.

16 For an interesting comparative overview, includihg., France, Italy, Germany, Finland, Sweden and
Poland as European countries and Argentina andJtlSeA. as non-European countries, see:
MACCORMICK, D.N., & SUMMERS, R.SInterpreting statutes. A Comparative Studigershot,

Dartmouth, 1991, 567 pp.



accepted the use tfavaux préparatoiredor interpreting statutés This decision meant
more than just allowing the consultation of sontegary of documents which may be of use
for interpreting a statute in some cases. ljgaradigmatical changewvhich is linked to the
view on what interpretation eventually is aiming @n the Continent, ever since the
codifications, asubjective viewon statutory interpretation has always prevailddre,
interpreting a statute means finding out the (stthje) will of the legislator. In order to
reconstruct as far as possible the legislator&nitibn when enacting the interpreted statute,
travaux préparatoiresre of the utmost importance. Although it not ajs/proves possible
to find in thetravaux préparatoiresiseful information for solving the concrete intetation
problem the judge is confronted with, the uséra¥aux préparatoiress one of the most
important methods in Continental judicial interptein practice. In England, the approach to
legislation was traditionally always a much morggative one. It was not what members of
parliament or other legislators had in mind, wheaating a statute, that was important for
statutory interpretation, but thebjective meaninigf the Act, the meaning anyone would
convey onto the text, without thorough historicesearch. When accepting the use of
legislative materials (‘Hansard’), the House of d®has changed this position, or at least
considerably weakened it. By this paradigmaticahgfe the only important methodological
gap between England and the Continental Europegh $gstems has been bridged.

This is the current state of affairs in the tramhifil ‘law as rules’ approach of compa-
rative law. The fact that the whole main ‘legal fi@s’ division is now collapsing is
probably only partially due to external developnsetitis doubtful whether the traditional
‘law as rules’ approach is able to offer any sobadis for ‘legal family’ classifications.

2.2. Cultural Families

However, there has been over the last century enagbproach in distinguishing
legal cultures in the world: theociologicalor anthropologicalone. Here, ‘law as rules’
never has been at the core of the research, thérrtte attitudes towards law and the
imbedment of law in society and in its generalwdt It is this approach which seems to be
essential to start with, if one wants to develagaeral framework for comparative law at
world level. Inevitably, our approach will still lmsed on a western concept of law, but so
has even been the legal education of lawyers irt n@swestern countri&s However, by

1 House of LordsPepper v. Hart1All ER 1993, p.42.

18 Comp., e.g.: “When | started the learning of tlyeahese legal system, it was taught by the teaabers

9



taking the perspective of ‘law as culture’ this eggrh should be less biased than the ‘law as
rules’ approach of traditional comparative law.

Very generally we may distinguish four broad cudsjror cultural families, in the
world: (a) African culture, (b) Asian culture, (sJamic culture and (d) those cultures with
European roots (Europe, America, Oceania), whicltave again generally, call ‘Western
culture’. Certain countries are within two of thesstures, for example Rus$iar have a
distinct position within one of these very broadéfined cultures, such as, e.g., India within
‘Asian legal culture’, but all countries may besddied generally under one (or two) of these
cultural families.

Moreover, through colonialism, neo-colonialism atsdcurrently strong world position
Western culture has been, and still is, influenadtiger cultures, sometimes to an even
dramatic extent. As regards law, fully developeghlesystems are typical for Western legal
culture. This makes this Western influence evenenotearly seen in the development of
legal culture in non-Western cultures.

Key concepts for distinguishing the Western legature from the other three
cultural families seem to be the oppositaonalism-irrationalismand individualism-
collectivism

2.2.1. Western Legal Culture

In comparison with the other three legal cultures,can distinguish two principle
characteristics of western legal culturadividualismandrationalism

By Individualismwhat is meant is a belief in the autonomy and tdtekty of the
individual in, and possibly against society. Téosiception is diametrically opposed to the
notion ofcollectivismor the idea of the submission of the individuahe&community. Here,
the individual is considered to be unable to livelevelop without being related to his, or

received from Western countries.” (CHIBA, M., ‘Tomlaa Truly International Sociology of Law
through the Study of the Legal Pluralism Existingthie World’ in: ARNAUD, A.-J., (ed.).egal
Culture and Everyday LiféOfati Proceedings 1, Ofiati 1989, pp.129-136,181).

19 A long standing Asian influence made Russian (Jegalture to contain, up to now, still more

characteristics of Asian (legal) culture than & thestern one. For a concrete field research which
shows this intermediate position of Russian legltlice, see: SANDERS, J., & HAMILTON, V.L.,
‘Legal Cultures and Punishment Repertoires in JaRassia, and the United Statdsiw & Society
Review 1992, pp.117-138.
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her society. From this premise even individual dipes subordinated to the interest of
society. Community life based on free will is aany to a community life imposed or
perceived as evident.

Rationalismmeans the belief in the infinite possibilities #afale to the human spirit
to know, structure and master reality in an objecthanner. This conception is opposed to
irrationalismwhere the belief is in a preponderance of sentirethmetaphysical elements,
in order to know, structure and master reality. st opposite to rationalism are the legal
systems which are directly based on religion, sagthe Islamic or Hindu legal systems.

Western Individualism has been a feature of theeldgyment of western society.
Ideas formulated and pursued during the time oRibi@an Empire relied on distinct notions
of individualism. Such notions were developed urideiinfluence of Greek philosophy and
the need to construct a liberal economy in the teastory which was the Roman Empire.
Belief in Christianity with a God, who is all povierand personified, who creates man in
his own image, also influenced this belief in Indivalism. Christian doctrine also allowed a
secularisation of law in the West leading to thel@shment of law’s autonomy. Such
autonomy meant that law became the primary formcarflict resolution between
individuals, reinforcing the notion of individuatisin western legal thought. Even the
development of forms of social law in many Eurapeauntries at the end of the 19th
century onwards as a reaction to marked individualstill can be viewed from an
individualistic perspectiv&

Rationalism is another principal characteristiwe$tern culture. The development
of rationalism was similarly aided by the seculatin of law. According to WIEACKER, it
was the intellectual constructions in legal do@wfithe glossators in the late Middle-Ages,
which proved the major step in a continuous prooésationalisatiorf:

2 Two branches of this social law were developedi@security and Labour law. Social security, éast of

being a legally organised form of socsallidarity, has been developed as a system of individual Isocia
insurance covering individual risks such as illnesemployment etc. In Labour law also, the priidec
of individual interests of the worker dominates aot the collective interests of theoup of workers.

A WIEACKER, F., ‘Grundlagen der Rechtskultur’ irradition and Progress in Modern Legal Cultures

JORGENSEN, S., e.a., eds., A.R.S.P. Beiheft 23tgsit, Franz Steiner Verlag, 1985, pp.176-19p,182.
Wieacker is distinguishing three main charactarsstf western legal culture: personalism, legalsrd
intellectualism ¢.c, p.185). Actually, what he means by personalisntdsered by the concept of
individualism we are using, whereas legalism atellectualism are clearly representing the charestiewe
call rationalism.
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Rationalism, above all, kept its predominant ralewiestern culture, thanks mainly to
important scientific and material successes thaewea way a part of f£

Diverse elements in Western law are cast in thg@md this rational thought.

Law as the organisation of society is always aredisation of social relationships. All
organisation is, by definition, essentially ratipnfit really wants to organise. This most
clearly appears in the law, because it impliestmaaced organisation, which situates itself
at two different levels: at a first level the rutgdehaviour, and at the second the procedures
for the elaboration, the change and the abolitfonles, the procedures to resolve conflicts,
and the creation of institutions to ensure thahguocedures are complied with. The less
rationalist character of the non-western culturekes law playing a less important role in
society than it does in the West. Furthermore, iawwhe West was approached in a
rationalistic manner. DEKKER®has shown that law, f@uropeansis above all a system,

a form of logic, a geometf§; a coherent assembly where everything can be eedt
principles, to notions and to categories. It i®agorm of equilibrium that Europeans are
currently aspiring to when reflecting upon the tvades that lie ahead for those interested in
the attainment of a unification of private lawsHarope.

The vision of man in our Western positive law iattbf the rational man, th@ater
familias. This rational model has been emphasised owery#ars in case law. So, for
example, in France and Belgium, in the case of ¢eroeur)in a contract, there is only the

2 New belief in the infinite possibilities of the tman spirit to experience reality, to master andanigg it,

originally manifested in the Renaissance, thehérFrench philosophy of the 18th century, and @some
extent in German idealist philosophy (HEGEL).

The rapid increase of scientific, technical andustdal development in the following centuriesbih an

application and a result of this belief. The sgsaaf science, technology and industry has, imaerse way,
increased the belief in the value of the humardmirhich in turn has also had an equal influencsoience.
This was not only in the positive sciences, bs & the human sciences as it resulted in thelojerent of

new disciplines such &sonometrics and formal logi@s a reaction to all this, different forms oé#b came
into being in which irrational elements playedméarole, for example in phenomenology and hermigrgu
but they had only a limited influence on Westerhuwe.

3 DEKKERS, R., ‘Meetkunde en verzoeningechtskundig Weekbld®66-67, p.129.

2 The Japanese writer NODA characterises westerfillae law of thegeometricmind’ and
the opposite of the Japanese ‘Law of the subtlehidODA, Y., ‘The Far Eastern
Conception of Law’,2 International Encyclopedia of Comparative LaM@71 p120). See
also: KIM, Ch., and LAWSON, C.M., ‘The Law of tt8btle Mind: The Traditional
Japanese Conception of La®8 International and Comparative Law Quarteri979,
pp-491-513.
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acceptance of a ‘rational’ errovhich means a mistake thateasonable persowould
commit, which serves to fully invalidate the cowctraor also in the application of article
1382 of theCode Napoléorihe judges have decided that a person is at faldtn he knew,
or waspresumedo know that his act could cause some harm lira@ party. What people
actually had in mind is irrelevant, the presumekaw&ur of a rational person is used as a
model and as a normative measure for judging p&optacrete behaviour. This liability,
founded on the basis of a normative presumptioknofwledge is also familiar to the
common law, where it is described as constructitea®

The maximius vigilantibus scriptum edlaw is written for those who are vigilant)
abounds with the same rational sense, and moresehem the procedure: where he who is
summoned to appear in court and does not appeanast automatically condemned; he
who lets expire a delay, during which he could hat®duced recourse against a judgment,
irredeemably loses all rights, and is not alloweldring his case before court again, even if
he could prove in a convincing fashion that he stiyuost his case.

2 For an example, where this concept is applied,Baelays Bank plc. v. O Bried, All ER

1993, 417, at 424a and b).
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Rationalism also made an impression on western thgary and legal philosophy.
Theories, such as KELSEN’s, are an extreme regisaf that rational modéf. The same
view also applies for formal logic and artificialtélligence as applied to law. Along the
same line, the frequent limitation of the notiora to law stemming from the state is an
expression of faith in the primordial role of reaso the elaboration and development of
legal systems.

2.2.2. Non-western legal cultures
A. Asian legal culture

In contrast, when one comes to consider non wekdgah cultures, Asian legal culture
appears to be neither individualistic, nor ratigstalThe Asian collectivist approach, seen
most prominently in China, but also in Jaffanwvas determined principally under the
influence of the Confucian theory of the naturaesrof reality. According to this traditional
oriental thought every person has a duty to regpectatural order of thingst the risk of
perturbating that ord&t Individualist rights are considered to be contrarghat natural
order. The individual has no rights but only dutewards the others and towards society.

% Which explains why the Kelsenian theories amellysknown in most Asian legal cultures: from a non

rationalist point of view such theories are ooly uninteresting, they can not, or at least eatly, be
understood (KAUFMANN, A., ‘Vergleichende Rechtiipsophie - am Beispiel der klassischen
chinesischen und der klassischen abendlandidebetskultur’ inFestschrift fur Werner Lorenz zum
siebzigsten GeburtstaBFISTER, B. & WILL, M.R., eds., Tubingen, J.C.Bokt, 1991, pp.635-648, at
p.642: Die Reine Rechtslehre Kelsens ist ihnemgebiend unzugéanglich.).

2" Kung Fu-Tzu, better known in the West@snfucius lived in China from 551 till 479 before Christ.
Confucianism was imported in Japan and imposedsgoeiople under the reign of the Tokogawa
dynasty (1600-1867). This religion partly mixedwith existing religions: Buddhism and Shinto, a
pantheist religion of Japanese origin and stronglnted towards nature.

In China, there was some influence from the movenwatied Legalism , which was more
emphasising the importance of rules, but had oflityiged influence (see for a historical overview:
MACCORMACK, G.D. ‘Law and Punishment: the Westenddhe Traditional Chinese Legal
Mind’, in: MACCORMICK, N. & BIRKS, P. (eds.)The Legal MindOxford, 1986, pp. 235-251).
See, on the influence of Buddhism on the Chinegal leulture: LEE, L.T., & LAIl, W.W., ‘The
Chinese Conceptions of Law: Confucian, Legalist Bnddhist’,29 The Hastings Law Journal,
1978 pp. 1307-1329.

% ESCARRA gives the following examples: Wearing mvarlothes in summer or light clothes in winter

could bring cold temperatures in summer and wampggatures in winter. Executions can better be

organised in autumn than in spring, because tisidbétter with the biological cycle (ESCARRA, J.,

‘La conception chinoise du droitArchives de Philosophie du Drdi®35, 1/2, pp.11-13).

See also: KIM, Ch. & LAWSON, C.M., ‘The Law of ti&ubtle Mind: The Traditional Japanese

Conception of Law’'28 International and Comparative Law Quarteriy979, pp.493-494.
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Individualist rights are considered to be conttarthat natural order. The individual has no
rights but only duties towards the others and towaociety. When using his individual

rights, the individual, wrongly, opposes himseltiie society. By claiming his rights he is

damaging society with his combative attitude. Tfaeg conflicts are preferably not brought
before the court, but solved through reconcilidtiofi there is a trial, than one has to make
reciprocal concessions, so that the trial can, tenadly, be terminated amicabf§).

In short, we may conclude that Asian legal cultwbken interpreted from an (overtly)
Western point of view, can be represented to aicegixtent as beingational, because of
the important role of morals, of religion and oé& t@onfucianist conception of the natural
order of things. Oriental people likewise may welhsider the western people to be much
too rational: as caught in their own mind and ieitmational concepts, they have lost all
contact with the universe which is surrounding thand they have lost the consciousness of
their place in this universe.

Moreover, Asian legal culture can be perceivedeasdzxollectivist This appears from
the absence of the concept of individual rightsiarttie subordination of the individual to
the community. Belonging to a community (compamyyarsity, sportsclub, and the like) is
more important than the individual position and theividual rights ** The collective
responsibility for faults and crimes provides arareple of the implementation of this
conception.

B. Islamic legal culture

2 The Japanese do not bring an action easily. Thesocnly after having tried all other methods ispdte

resolution without success. (TANIGUCHI, Y., ‘Betwe¥erhandlungsmaxime and Adversary System - in
Search for Place of Japanese Civil Procedure’ 0T BWALD, P. & PRUTTING, H. (eds.}estschrift
fur Karl Heinz Schwab zum 70. Geburtstdjinchen, C.H.Beck, 1990, p. 496). In fact, tighbst ideal
of chiin-tzg(gentleman) is to show oneself capable of exampqntions and moderation in all
circumstances. Compromise or yielding with propristalways far more important in China than
invoking personal rights and privileges. (LEE, L.& LAI, W.W., o.c, p.1310). See on the weak
position of the judiciary in Japan, and the impoctof reconciliation: OKI, M., ‘Schlichtung als
Institution des Rechts. Ein Vergleich von europ@so und japanischem Rechtsdenkég’,
Rechtstheorigl985, pp. 151-162.
% In traditional Korea gangban(member of the ruling class), who was in mourr{ingich often lasted for
a period of three years) was punished if he camsopally to the court to institute a lawsuit, ansl $uit
would not even be received (see: CHOI, Dai-Kwane8férn Law in a Traditional Society Kore@'The
Korean Journal of Comparative La@980, pp. 177-202, at pp. 181-182).

31 LLOMPART, J., ‘Japanisches und Européisches Rdehigen’ ;16 Rechtstheorije1985, pp.131-149, at
p.145
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In Islamic legal culture there is no division beamdaw, morals and religion. All law is
based on, and deducted from the Koran, despit¢ degérine in practice being generally
considered a source of law, beside and sometiness ayainst the litteral wording of the
Koran® In this legal culture, moral principles have mareight than rational, systematic
legal constructions.There is a reluctance towandspromulgation of acts with a general
scope. The law offers rather a concrete solutiomfooncrete problem, in order to respect
the infinite variety of social life. Legislation @ly of secondary importance as a source of
law. The Koran and customary law are much more inapb. There is more emphasis on the
aim and scope of legal norms and on general legaiepts. The individual justice of the
Qadi, in which equity has more weight than a sajlication of the law, is essential to the
islamic legal culture. Personal ties and somegp@sgtion in a social network deeply affect
the course and content of judicial decision maRithis may entail that someone’s stronger
position in his community gives more weight to tastimony compared to another person
with a lower positiori* One could say that, because of this social defmitf the individual
person, islamic legal culture is less individuatishan the Western one. The individual
justice of the Qadi, in which equity has more weitjfan a strict application of the law, is
essential to the islamic legal culture. The emhasireligion, morals and individual justice
gives it also a less rationalistic basis.

C. African legal culture

The Western conception of the law as a weaponabtaifor the individual against the
others and against society, does not fit well withican culture, where the law is rather a
means of protection within, and thanks to sociétgditional African legal thinking is not
individualistic>®

The way a trial is organised concerns the wholemanity, both as regards its content
and its form. When someone is summoned before bywatperson alien to the community

32

See: MIAILLE, M., Introduction critiqueg | étude du drojtParis, Maspéro, 1976, pp.292 et seq.
33

ROSEN, L., ‘Equity and Discretion in a Modern Isia Legal System’l5 Law & Society Review
1980-81, pp. 217-245, at p. 423.

3 ROSEN, L.0.c, , pp. 427-428.
® As DEKKERS has noted, in 1970: “The Bantou is aotindividualist like the European. What
would be the fate of the individual in Africa, laé his own devices, without the support of the

applied sciences ? At the risk of dying, he halseaanember of a group, his family, his tribe, in
order to defend himself against nature.” (DEKKERS,Discours Rectorauxt970, p.19)

16



(family, clan, tribe, or the whole society), a réaic of defense and protection will ensue in
this community, protecting he who is being attackeceach trial there is a large audience.
Rituals and palavers play an important role. Adtitm and mutual concessions are, as in
Asian legal culture, more important than obtairimng’s formal ‘rights*.

In Africa law is not separated from religion andrais. The pressure of religion and morals
is at least as strong as the coercion of the latwithstanding the absence of sanctidns.
Not following the rules of a community indeed measlacing oneself outside this
community, which may lead to exclusion.

African legal culture appears as neither individkiad, nor rationalist. Law is not
conceived as a rational system of strict rulesrdthier as a means of social control in order
to keep or to restore peace within a community.Sdietion in a concrete case will rather be
guided by this general function of the law thartmystrict rule as such. There is no room in
an African society for the application of the maxsammum ius, summa iniurid®

2.2.3. Intra-cultural and Cross-cultural Comparison

There appears to be a basic difference betweenr thas legal cultures as regards the
concept of law, the role of law in society andwhay conflicts could and should be handled.
In essence, these differences are so fundamaatahiere is not so much to be gained by
undertaking auperficialcomparison by merely comparing legal rules, l@gstitutions, or
even whole branches of legal systems belonginigedifferent cultural families. As Alan
WATSON remarks:except where the systems are closely relateddifferences in legal values
may be so extreme as to render virtually meanisgles discovery that systems have the same or a

different rule”, 3°

3% “Disputes arising, often, have to be solved bynadform of arbitration. The winner-take-all

phenomenon gives way in Africa to a sort of givittée-get-a-little phenomenon;” (OJWANG, J.B.,
‘European Law in Africa:Wherefore ?’ in: JORGENSEN, e.a., edsTradition and Progress in
Modern Legal CulturesStuttgart, Franz Steiner Verlag, 1985, pp.141:54p. 142).

3 To violate the law of the land duly enacted orn'secrated’ is to incur human and supernatural

disfavour. Ill fortune, sickness or death couldtihe result of an unlawful act. All these traditibna
African views and beliefs make enforcement of a éMthe more unnecessary” (OKAFOR, F.U.,
‘Legal Positivism and the African Legal Traditioninternational Philosophical Quarter}y1984,
pp.157-164, at p.161).

8 VANDERLINDEN, J., ‘Aspects de la régle de droitndd Afrique traditionelle’, in PERELMAN, Ch.
(ed.),Laregle de droitBrussels, Bruylant, 1971, p.141. See also: OJWANB. 0.c, |.c., where he
states that African law is marked by an excepti@pgpearance of informality, as compared, for
instance, with most European legal systems .

3 WATSON, A.,Legal Transplants. An Approach to Comparative | Bdinburgh, Scottish Academic
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Comparing, of course, is possible, but it takeselat a different level than when for
example Japanese and Korean law, or French anda@daw are compared. Comparison
accross these four main legal cultural familiesobees comparative law which draws
heavily from a legal sociological or anthropologjiparspective, because every single legal
rule, legal deci-sion or other legal practice maly de understood within the framework of a
different world view and a fundamentally differesinception of the law and its role in
society?’
F.S.C.NORTHROP was aware of this problem when logeyin 1960:
“ It shows that in introducing foreign legal and podl norms into any society, those norms will
become effective and take root only if they incogte also a part at least of the norms and
philosophy of the native societ@ind ‘this means that the present practice of imposirrglpu
Western secular legal and political systems oncafrj Middle Eastern and Asian societies,

without incorporating into those systems at leastesbasic factors in the traditional philosophy of
the living law of the native people, is likely tockin failure” 4

There is therefore an obvious all-important limdatto the influence of Western culture.
Comparative law, when viewed in its narrowest sapgears only to be feasible (in terms of
the aims and objectives it can pursue) within areethe same cultural family sharing a basic
common conception of law.

At least some comparatists, such as KAMBA, appedret aware of the categorical
differences when making the distinction betweerraicultural and cross-cultural
comparison. KAMBA defines intra-cultural comparisas'the comparison of legal systems
rooted in similar cultural traditions and operatitig similar socio-economic conditich.

He emphasises that:
“The technique employed must necessarily vary tmaiderable extent according to the degree of
disparity or similarity in the socio-cultural fouatibns of the legal orders being comparé&.”

KAMBA, however, seems to think that we are facethva gradual difference only; he
appears unaware of its fundamental, categoricak@at his leads obviously to a complete

Press, 1974, p.5.

40 In order to avoid misunderstandings, it shouldebgphasised that the use of the concept legal

anthropology has nothing to do with some westémnacentricity. It simply points to the fact that a
broad sociological comparison has to be the fiegh $n any such comparison, and that societies,
traditions, world views have to be compared andegsl rules, concepts, institutions, isolated from
this broad anthropological context.

4 NORTHROP, F.S.C., ‘The Comparative Philosophyafarative Law'45 Cornell Law Quarterly
1960, pp.617-658, at pp.657-658.

42 KAMBA, W.J., ‘Comparative Law: A Theoretical Framerk’, 23 Int.Comp.L.Q.1974, p.511.

43 o.c, l.c.
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methodological confusion:
“An important result of this is that a comparatia@yer must, to a considerable degree rely upon
his individual judgment in deciding how to go abthé comparison. ... However, it is important to
recognise that it is not possible, nor would it fiedent to attempt to prescribe specific
comparative procedures to be follow#d.

However, it indeeds possible to prescribe specific comparative procesito be follo-
wed. Firstly one must consider to what extent stahments apply to the four identified
general legal cultural families in the world. Wheme is aware of the previously outlined
basic cultural differences between legal ordersrigghg to different cultural families, then it
is obvious that aociologicaloranthropologicabperspective is most appropriate. This means
that any comparison has to start from the mairucalldifferences when trying to understand
any legal rule, legal institution or legal practitéore critically within western culture, for
those interested in comparison of the laws, su¢hase of EU member states, the analysis
should focus on to what extent the comparisongsdllsystems which are indeed rooted in
similar cultural traditions and operating in simigcio-economic conditions is possible.

Most importantly the difference between the writtates and legal practice should be
studied. Very often non Western countries have artgdd’, or kept after colonisation,
European codes, concepts, institutions, and Milbde the wording of the statutory law may
be still identical, and even if, at first sightucbdecisions seem to be very similar to those of
their European counterparts, the ‘legal realityyrhe very, or even completely, differéht
Be it only by the way judges look at those rulesad them and interpret them in their own
world view, by the way citizens look at the statyttaw and at court decisions and the
meaning they confer upon them. Moreover, the obléstatutory) law in society may be
much weaker than it is in the West. Custom migay @ more decisive role than statutory
law. Social rules might effectively prohibit peojepractice from making a legal claim, or
even using a court decision which accepted sudaim.c

Therefore it does not make any sense to look at ila a legal order, that belongs to
another cultural family, if this takes place frame fpoint of view, and within the framework,

a4 O.c, l.c.

45 E.g., in Congo many Belgian statutes and codes begn kept after the independence in 1960. Even

today courts, including the supreme co@b(r de cassatiorgre constantly referring to Belgian court
decision and Belgian legal doctrine when decidiages. However, this does not mean that legal
reality or everyday legal and social practice widug identical, or even very similar to Belgiandeg
daily life ..
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of one’s own (legal) culture. This cannot but gatera biased view of ‘legal reality’. It
carries the risk of implying that there are manyesimilarities than there actually are. One
of the clearest examples is offered by the diffeesrin interpretations amongst the different
main cultural areas as regards the internatioeati's on human rights over the last decades.
Individual freedom had and still has a rathefedédnt meaning in China, and even in
Russia, compared to the Western view, not justusecaf a communist ideology currently or
formerly imposed by the rulers in those countrimg, because of a more basic, culturally
embedded ideology which starts from a very differeallectivist world view?

Becoming aware of some of these fundamental culdifierences goes against the
nineteenth century belief - still alive in twenlietentury be it in different forms - in the
possibility of finding some kind of basic set ofg& concepts, legal rules and legal
institutions that would be common to all legal syss in the world.

The aim of comparative law asasrldwidelegal dicipline was advocated in the early
years of the development of comparative law assaigline in its own right. Raymond
SALEILLES maintained that comparative law is aesce whose object is the discovery of
concepts and principles common to all ‘civilisegst®ms of law, that is to say, universal
concepts and principles which constitute what tiecaroit idéal relatif*’.

This limitation to the ‘civilised’ world , as used the end of the nineteenth and the early
twentieth century by Western writensiay also be conceived as that which belongs to
Western legal culture. On one hand it admittedimadiestrates a culturally biased approach,
but, on the other hand, it implicitly recognizesitttomparative law, when looking for
similarities, with a view to legal transplants gmhancing one’s understanding of one’s own
legal system, or even employed in the process ofiesiotowards unification or
harmonisation, only really makes ‘sense’ when kdito legal systems belonging to the
same cultural family. From the above sketch oftfudlems of cultural gaps between (legal)

46 For a criticism of the Western character of theospt of human rights from an Indian point ofwje

see: PANIKKAR, R., ‘Is the Notion of Human RigtagsNVestern Concept ?120 Diogenesl1982,
pp.75-102.

4 SALEILLES, R., ‘Conception et objet de la sciepaidique du droit comparé’ ifProcés-verbaux et

documents du Congreés international de droit comgRe&is 1900) 2 vol., Paris, 1905-1907, vol.1,
p.173. See also: DAVID, RLe droit comparé. Droits d’hier, droits de demalaris, Economica,
1982, p.12; CONSTANTINESCO, L.-JTraité de droit comparévol.1, Introduction au droit
comparé Paris, Librairie Générale de Droit et de Juriggnce, 1972, p.135.
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cultural families it should be clear that a beliethe possibility of finding some kind of
‘droit idéal relatif or ‘empirical natural law’ appears at presenbéorather naive and never
will be able to achieve any concrete result. Meegpsuch observations also serve to
weaken attempts to make ‘world encyclopedias of, ldescribing within one and the same
(western) framework the law in countries all ottee world. One may ask how it is
possible to make an international overview of tcact law’, when some problems happen
to be solved under contract law in some countbesunder tort law in other ones ? How is
it possible to describe the concrete interpretatimhadjudication of the western concept of
human rights in legal orders all over the worltiew one is not aware of the fundamentally
different approach to these rights in the varidifferént legal cultures® It does not make
much sense to simply compare the technical ruldsmthe realm of divorce between, e.g., a
European and an Islamic legal system, if one isan@tre of the fact that the same problem
can be solved in the one country by marrying aseeadfe, without needing to divorce from
the first one, or that the man can simply repudmsewife, with consequences which are
comparable to a divorce in the other country. &vien more problematic to make a cross-
cultural comparison of legal rules, when therenispne of the compared legal cultures, a
very strong social pressure not to use these fote®lving a conflict. Mitsukuni YASAKI

gives the example of a trial in Japan between E71983:
“One day, A asked a neighbor B to take care oflédsfor a while. While A went out, A’s kid
unfortunately fell into a pond and died. A brougtsuit against B for damage for B’s negligence.
The district court decided for A. B appealed to hiigher court. Soon after the case appeared in
many newspapers, resulting in considerable publicrg. A, heavily troubled by condemnations
through telephone, letters (Why did you make sushitagainst your neighbd?), withdrew A’s
own claim. B appealed to the court, and was atthbiethe people in the same way, for the same
reason (Why?)*

The trial stopped here and the district court decisever was used by A. The author uses

this example to show how under the westernisedseidf a modern legal system, traditional

ways of life are still very influential.

Of course, (legal) cultures are constantly influegeach other. With the current large
scale of economic exchanges, within one world ntatkgether with the increasingly rapid
means of transport, the proliferation of meansoshmunication, and the role of the mass

48 For a criticism of the possibility of universagjhits in a culturally divided world, see: BELVISI,, F

‘Rights, World-Society and the Crisis of Legal Uaiigalism’,Ratio Juris 1996, pp.60-71.
49 MITSUKUNI YASAKI, ‘Legal Culture in Japan, ModeriTraditional’ inTradition and Progress in

Modern Legal CulturesIORGENSEN, S., e.a., eds., A.R.S.P. Beiheft A&idart, Franz Steiner
Verlag, 1985, pp.191-195, at p. 191.
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media in offering an insight into foreign cultureg may witness a slow change in most
cultures towards some new common basic culturenatrt level. But, for the time being
such differences which we have briefly attemptedl&borate are still too important to be
overlooked.

3. The paradigm of a legal culture

How may we grasp a ‘legal culture’ ? What mak#sgal culture’ different from another
one ? It is easy to agree that law is more thansgasutory rules and court decisions. But
how do we determine, describe and comparesgreific way in which values, practices, and
concepts are integrated into the operation of legsfitutions and the interpretation of legal
texts® ? This would involve a lot of sociological and odiiye research, undertaken with a
sound knowledge of the legal system. However, ifagas we do not have at our disposal
the results of such a research, at least sometlegatdetical research may be able to offer us
some elements, that may prove useful in analysiob kegal cultures, and which could be
used as a tool for comparative research.

In the philosophy of science, Thomas KUHN develdpedtoncept of ‘paradigm’, which
refers, amongst others, to the hard core of sfiettieories”. It is the common framework
within which theories are developed and scientligcussions are pursued. It implies a
common scientific language, a common set of cos¢epid a common basic world view. If
one does not accept the commonly used conceptsrahd/commonly accepted ideology, it
is no longer possible to develop theondghin that science as it has been traditionnally
conceived. Sometimes this deviant scientific betavattains a notable measure of success.
This can be perceived as being the start of angiéie revolution’, such as, e.g., the
Copernican revolution, when it got accepted thatsiln, and not the earth, is the centre of
our solar syster.

Lawyers also have their ‘paradigth’a hard core of shared understandings, of basic

0 Which is the definition of ‘legal culture’ as wad by John Bell and quoted above.

51 KUHN, T.S.,The Structure of Scientific Revolutipi@&hicago, University of Chicago Press, 1970.

2 Note that the Copernican theory is already incraapeal in our language, as we talk of a ‘solar’ eyst

rather than of a ‘planetary’ system, and we dousetat all the word ‘earth system’.

3 Within legal theory some attention has been pattié concept of paradigm, be it roughly limited
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theories and concepts, a common language, a commaitiodology. Or, to put it differently:
a common legal culture within some legal commuistych a common legal culture includes
shared understandings on, at least, the followaigtg:

(@)
(b)

(©)

(d)

()

A concept of law. What is law ? How is its te&da to other social norms ?

A theory of valid legal sources. Who has thev@oto create law, and under what
conditions ? Which is the hierarchy of the legalrses ? How, and by whom are
problems of collision between legal sources so&dhat is the respective role of the
various legal professions ? Are non-legal textsl@gisions, such as religious ones,
direct sources of law ?

A methodology of law, both for the making @ast if there is any deliberate lawmaking
in the legal orders concerned) and for the adjtidicaf the law. This consists in the
first place of a theory of interpretation of thevlaT'o what extent do the adjudicators of
the law have the freedom and/or the duty to intdrghe law ? Which methods of
interpretation may be used ? Do they have any tfuieiGal relationship ? Which is the
standard style of writing, e.g., for statutes arjtwlicial decisions ?

A theory of argumentation. Which kind of argurteeand of argumentation strategies
are acceptable ? Are these strictly legal elementsocial, economical, political,
ideological, religious ones as well ?

A theory of legitimation of the law. Why is ldynding ? What if it conflicts with some
other, non-legal, social norms, such as religiarsts ? What kind of legitimation may
give a binding force to the legal rules: a puredynial legitimation or (also) an

the question of the historical development of legg@énce and the question to what extent legal

science has been faced with scientific revolutioBee, e.g.:

AARNIO, A., e.a.,Paradigms, Change and Progress in Legal Dogmatlgsaskyla, Gummerus,
1983; AARNIO, A., ‘On the Paradigm Articulation ibegal Research’ in: TAMMELO, |. &
AARNIO, A., Zum Fortschritt von Theorie und Technik in Rechtt Bthik Rechtstheorie Beiheft 3,
Berlin, Duncker & Humblot, 1981, p.45-56; WROBLEWAEK., ‘Paradigm of Legal Dogmatics and
the Legal Sciences’, in: ZIEMBINSKI, Z. (edBolish Contributions to the Theory and Philosophy
Law, Amsterdam, Rodopi, 1987, p.75-88; PECZENIK, Phe Basis of Legal Justificatiphund,
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1981. FLODIN, M., ‘The Possibility of Revolution Legal Science’, in: BANKOWSKI, Z. (ed.),
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Humblot, 1979, p.113-152; SIMMONDS, N.E., ‘Law aRational ScienceArchiv fiir Rechts- und
Sozialphilosophie1980, p.535-555. See also: JAKOBS, HWissenschaft und Gesetzgebung im
blrgerlichen RechtPaderborn, Ferdinand Schéningh, 1983, 164 p.

23



ideological legitimation (e.g. moral or religioualues) ? What kind of legitimation
gives the whole legal system its binding force?tlsociological, historical, or
axiological legitimation? And, in case of more tlae kind of legitimation, in which
combination, and under what conditions ?

(H A common basic ideology: common basic valued amommon basic world view. A
common view on the role of law in society and o #ctive or passive, role of lawyers.
For western legal orders this includes, amongstrstha rationalist and individualist
view on man and society (see above, chapter 2ps#iyst view on law: law is
generally considered to be valid, independentljtsomoral content (except in very
exceptional cases, such as nazi-law, or abusgtas)i an instrumentalist view on law:
law is not a spontaneously emerged social ordebiniga technique used by the ruling
power to steer the society.

These various elements of the paradigm of legarsrdill be helpful, both for comparing
legal systems at the micro-level, because they ditelegal cultural framework in which
such a research has to be located, and for congdagal systems and legal families at the
macro-level. A different conception of law (a) amdlifferent world view (f) will already
distinguish the legal orders belonging to differemtural families (see chapter 2). Within,
e.g., the western cultural family, a different theof legal sources (b) and of legal
methodology (c) made until recently a clear didtorcbetween Continental European law
and Anglo-saxon law. During the decades of comntunighg in eastern Europe, it was
possible to distinguish the ‘socialist systemshirthe other Continental European legal
systems, because of differences, e.g., as redaedsditimation of the law (e), the world
view (f), the role of law (f) and of lawyers (b)society, and the theory of argumentation (d).
Within one and the same legal system a distinetimiht be drawn between a different legal
sub-culture, e.g., within the community of pubbev(yers) , compared to the one of the
community of private law(yers) , because of déferes in legal sources (b) and legal style
(c). One example is the legal systems of Belgiund &mnance: in both countries
administrative law is hardly ever codified or evgoverned by statutes, and unwritten
‘general principles of law’ are more often used.eTétyle used in decisions of the
administrative courts (in both countries with ti@onseil d’Etat as the supreme
administrative court) is clearly different from thyle used by private law courts (with the
Cour de cassatioas supreme court). The decisions of Kotlurs de cassationave much
more in common with each other, as regards stybn they each have with ti@onseil
d’Etat in their own country. MARKESINIS has suggestedaaparable difference in
Germany:
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“For instance, thridgmentof the German administrative courts are much righéactual detail
than the judgments of tieundesgerichtshdhough, if anything, the narrative is even drigf!

All this says nothing about common or differentduig, or socio-economic conditions, about
the content of the law, the legal principles, rutEmncepts, or institutions. On one hand, it
means that we have a tool for comparing legal systvithout having to take into account
the concrete content of the law, nor the sociahastdrical factors which are influencing and
co-determining this content. On the other handnétans that we still have a lot more
potential elements at our disposal for comparingydistinguishing legal systems.

Legal systems may have different hierarchies ollegurces, different approaches to
statutory interpretation, different styles of diadtjudicial decisions, and differences in the
legal technique and the legal concepts used, amndstije have basically the same
methodology of legal reasoning and legal argumemtand even the same practical result.
On the other hand, within one and the same legaksy interpretations and reasonings
followed by courts may diverge to such an extertbagach completely opposite results.

A nice example is given by the field of obligatipimsthe case where the cohabitee stands
as surety for the debts of the other cohabitees €ample shows how relative apparent
paradigmatical identities and differences may hetli@ concrete outcome of a trial. It
transpires that there are opposite views amongslitterent German courts and amongst the
different English courts, whereas several decisionthese courts offer a very similar
reasoning and outcome, when compared to decigithg iother country. The problem the
courts have had to face was that of the positi@anaahabitee, generally the wife, of a debtor
who had taken a loan from a bank, for which theabitee stood as surety. When the main
debtor could not pay the debt, the bank made mdiaithe cohabitee, who argued that she
was not aware of what she signed, and/or that steeput under heavy pressure by her
husband, so that the contract on the basis of wdhelstood as a surety was void.

4 MARKESINIS, B.S., ‘A Matter of Style’, 11The Law Quarterly RevieWw994, 607-628, footnote 22

at p.610.
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At first sight this seems to be a relatively eaase; both under English and German law.
As, from a pure doctrinal point of view, judgesbth legal systems, have argued that there
was a valid contract, as the cohabitee being adidtpresumed to know what she sigmesl.
vigilantibus scriptum egtaw is written for those who are vigilant) ! Thiss the position
taken by the 9tEivilsenat(civil chamber) of the Germ@undesgerichtshaf 1989°. The
decision(s) of thdBundesgerichtshovas based on the principle Bfivatautonomie the
autonomy of citizen to enter a contract, laid dowthe German constitution (art.2, par.1
Grundgesefrand the principle of the binding force of obligats, as laid down in the civil
code(§ 241 BGB). In England, in the c&saclays Bank plc. v. O Brigithe County Court
took a similar position. The County court accepteat the wife had been misled by her
husband, however, for this the bank could notddddi for that; thus the contract she entered
into with the bank, was held to be valiDura lex, sed leX However, other judges
considered this to be an unacceptable outcomebakdd for ways to reach a more equitable
decision. In Germany this was accomplished thr@ugtmpletely different interpretation of
the Privatautonomieprinciple by the constitutional court, tBeindesverfassungsgericht
which annuled the decision of tBeindesgerichtshadf 16 March 1989. According to the
constitutional court th@rivatautonomieprinciple entails a duty on the courts to cheek th
content of the contract, when it lays an unusuadigtvy burden on one of the contracting
parties, and when it is the result of structurattgqual power positiori§1n other words, the
Bundesverfassungsgeridrmphasisessubstantivautonomy, whereas tBeindesgerichts-
hof only took into account formal autonomy.

In England, in the O Brien case, the Court of Appeastructed a special equity theory,

based on a 1902 decisiofugnbull v. Duval’). According to the Court of Appeal,

“if a wife signs a security document at her debtasband’s request the creditor will be unable to
enforce the security unless either the debtorecthditor has taken positive steps to try andrensu
that the wife understands the import of the segulilcuments or unless she has obtained
independent advite®

» In three decisions: 19 Jan. 198GHZ (Entscheidungen des Bundesgerichtshofs itsdoien)

vol.106, 1989; p.269); 28 Feb. 198GHZ vol.107, 1990, p.92); 16 March 198&8eftschrift flr
Wirtschaftsrecht1989, p.626). It is interesting to note thatlirttree cases the lowest courts, three
different Landgerichte decided in the same way as Bendesgerichtshdjut, the three courts of
appeal Oberlandesgerichjedecided in the opposite way

%6 BVerfG 19 Oct.1993BVerfGE(Entscheidungen des Bundesverfassungsgeriatit89, 1994, p.214-

236, at p.234.
57 Turnbull & Co v DuvalAC, 1902, 429, PC.
58

Scott LJ in:Barclays Bank plc v. O Briert All ER 1992, p.993e (see also the summary in the

26



According to the House of Lords, however, the ecd3airnbull v. Duvakould not be used
as a precedent for the case under consideratidrit &id not seem necessary to construct
such a special equity theory, as the same resultl dze reached through the concept of
‘undue influence’ and the ‘doctrine of notice’. Thaw Lords argued that in a relationship
based on confidence, such as between wife and hdgshere is gpresumedundue
influence. This moves the burden of proof to theoisger party’, who has to show evidence
that there waso undue influence. The Bank was made liable on #isestof thedoctrine of
notice The House of Lords considered it the duty ofdteglitor to inquire and to inform the
cohabitee: the creditor has to take “reasonabpes stesatisfy himself that the surety entered
into the obligation freely and in knowledge of thge facts” and to “warn the surety (at a
meeting not attended by the principal debtor) efamount of her potential liability and of
the risks involved and advise the surety to takkefpendent legal advicg Again: this
amounts tosubstantive autonomgnd not just formal autonomy. While the wording is
different to that used by tHgundesverfassungsgericltiie content in essence is the same.
And, the difference in wording is primarily due tthe different role of the
Bundesverfassungsgericig a constitutional court, on one hand, and ofithese of Lords
as a supreme court with much more power to debieledse in the most desirable way, on
the other. What is also interesting to consid#rasthe difference in wording highlights how
different courts use the legal concepts, rulessqatents, and the like, which are available
within their legal system, in order to make theisiea fit with it.

This example shows how similarities and differeratebe level of (national) legal culture
do not necessarily mean similarities or differeraethe level of the actual legal regulation
within a broader legal culture, such as the Europmeee.

Firstly, differences and similarities as regardsptimary rules of behavioweind as regards
legal practiceare influenced by, but not as such determinedffareinces and similarities as
regards theecondary ruleabout the making and the adjudication of the kavd as regards
legal culture

Secondly, in cases such as thesmmamon ideologgroves to be much more influential than
other elements of legal culture and legal technitjdieat counts are the basic conceptions of
equity and justice, as, for instance, the proteatitthe wife against abuse of power by her

decision of the House of Lords ih:All ER 1993, pp.421j - 422b).

59 Lord Browne-Wilkinson irBarclays Bank plc. v. O Briea All ER,1993, p. 417, at pp.431j-432a.
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husband and/or financial institutions. Once thisahohoice has been made, legal technique
is used in such a way as to reach the desiredtréche divergent, and actually quite
opposite, interpretations of the ‘contracting aotoy’ (Privatautonomig of the parties in
Germany show how legal technique is hardly an absfar reaching such a decision.

Yet, from this we have to conclude that, within gegadigm of legal culture different
levels should be distinguished. A common ideolagynmon moral convictions form the
deep levelwhich eventually comes to dominate the otherl&eueor instance, if need be,
new sources of law, such as, in Continental Eurgpeyritten general principles of law’,
might be accepted by courts in order to reachrttwdlly) desired legal outcorifeThis, all
the more, relativises the importance of the mopaegnt differences at tteirface level
divergences in legal rules, legal concepts, andl ghnique. Differences at this surface
level and at thentermediate levels of the legal culturdl almost certainly determine the
way that the judicial decision is presented, bst &0 the outcome, as presumably there is, at
the deep level, a common ideology. Thus the paokagill be different, but not the content.

A common ideology is also linked with the preseoicgmilar economic and sociological
conditions. There is more likely to be a simila@wiof man and society when the societal
circumstances are comparable, as opposed whearhept. It is interesting to note how it
was explicitly mentioned in both one of the Germaad one of the English court decisions
that the case under consideration was one in ditraf similar cases brought before court
over the last ten yedr's

We may conclude that point (f) (a common ideology)the above given list of
paradigmatical theories which are identifying gdksystem’, is the most important one, and

& Examples of such, strongly morally laden, unwnitgeneral principles of law, as accepted by canrts

many European countries are: the good faith prieciqr the prohibition of abuse of law (see: VAN
HOECKE, M., ‘The Use of Unwritten Legal Principlbg Courts’,Ratio Juris 1995, pp.248-260).
o “This appeal ... raises yet again a problem thattbeen before the Court of Appeal on a number of
occasions over the past ten years or so.” (Scdtt Barclays Bank plc v O Bried All ER, 1992, at
p. 986)
“Since some ten years the civil courts have to deak and more with cases in which young adults
end up in a situation of high debts without persipecbecause they have stand as a security far hig
bank loans for their partner or parents, althobgly had only a low income.5git etwa zehn Jahren
werden die Zivilgerichte zunehmend mit Féallen b&tfaa denen junge Erwachsene in ausweglose
Uberschul-dung geraten sind, weil sie fiir hohe Baadite ihrer Partner oder Eltern gebiirgt hatten,
obwohl sie nur Uber geringflgige Einklnfte verfaytéBundesverfassungsgericht 19 Oct.1993,
BverfGE vol.89, 1994, at p.215)
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partly determining the five other ones. A ‘legainiyy’ will be formed by legal systems
which are basically sharing the same (or similashoeptions on each of the six
paradigmatical points. This will only be the casthwocieties with a comparable historical
and socio-economic background. When being compavestern and non-Western legal
systems will show important differences at eacthefsix points, e.g. because a different
relationship between law and other social normsh s religious ones. But also within one
and the same ‘cultural family’ differing clustersdedistinctions could be drawn on the basis
of those paradigmatical theories, such as a digtimbetween Latin-American legal systems
and North American Common Law, or between the la® countries and some non EU
European legal systems, or between EU Common Lgal ky/stems and U.S. law, etc..
However, it is important to note that such distimas and family ressemblances should not
be limited to State legal systems, nor to legatesys as a whole. For instance, ‘legal
families’ in administrative law or in criminal lamay be rather different from those in
economic law or family law.

29



4. What is law ?

If we want to compare ‘legal systems’ we need tiklat the differing definitions of law
which are offered to us by comparative law. Compagdaw, until now has implicitly
limited the concept of law to the legal system$&afion states’. This approach has rightly
been criticised, mainly by legal sociolofgists &gll anthropologists, because it does not
take into account different forms of ‘unofficiabw. As an alternative a model of ‘legal
pluralism’ is proposed. This pluralist model, howevs challenging the implicit concept of
law, which is underlying most comparative research.

Most comparatists, like national doctrinal legaitens, arguably, do not appear to be overly
concerned about a definition of law. To a certaxtert they are right not to be too
concerned. As evidenced by the numerous changinddrin legal theory, the subject is not
an easy one and for a large part of their resgamhmay easily work with some implicit,
rather vague working definition. Moreover, an imat starting point for any definition of
law is the question what lawyers, in fact, caliwiand what they do not.

However, if, e.g. in non-western cultures, we wargttudy the relationship between law, on
one hand, and morals, religion and ideology, orother, we need a definition of law, which
allows us to clearly distinguish it from other sdaules.

How is ‘law’ defined in legal theory ?

Today, most legal theorists accept the distinctizexle by Herbert HART, between ‘primary
rules’of behaviour and ‘secondary rules’. Primanes of behaviour are the rules imposing
or allowing some kind of conduct under some circdameses. They form the bulk of the rules
in any legal system. Secondary rules are rules tatbhmse primary rules: (a) rules of

recognition, identifying rules as belonging to kbgal system and defining their hierarchical
position in it, (b) rules of change, empoweringiunduals (e.g. for contracts, or wills) or

bodies to make new law, change or abolish theiegisine, and (c) rules of adjudication,
regulating the sanctioning of not following legalas® In the Hartian concept of law, it is

the union of these primary and secondary ruleshwtieates a ‘legal system’.

This ensures that we do not have to bother abdwgr etlements, as, e.g., efficiency,
morality, the existence of some State power badkiadegal system, etc... It does not follow
that those characteristics may not be importaaniother context, we merely do not raise

62 HART,H.L.A., The Concept of LawDxford, Clarendon Press, 1961, pp.77-96.
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them in defining ‘law’. However, if such a uniohgrimary and secondary rules suffices as
being a ‘legal system’, it follows, not only tha&ghkl systems which are considered to be
immoral, such as Nazi-law, or legal systems whieveha weak efficiency, such as
international law, are ‘really’ law, but also th&dlk law’ and various not State-linked
organisations, such as churches or sports orgamisamnay be considered to be a ‘legal
system’ in their own right. It entails legal plussh, also for comparative law.

HART, however, failed to consider another elemeiitich should, in our opinion, be
viewed to be essential for considering legal systdm be ‘full legal systems’: the
development of a legal doctrine. This point willdeveloped in the next chapter.

Moreover, we are here only concerned with a fordeinition of ‘law’. In this case,
however, the formal structure of legal rules, lggalcedures and legal institutions are only
one part of the story. As emphasised above, lamade daily and developed in legal
practice, which in its turn is embedded in a legalture. Comparative law is not a
comparison of static, formal legal systems, it $thtake into account legal practice and legal
culture.

But, as a tool for identifying and comparing leggsstems the distinction between
‘primary’ and ‘secondary’ rules is another usefaheent, besides the distinction between the
rationalist and irrationalist approach and betw&enndividualist and collectivist approach,
which are distinguishing a ‘Western’ legal cultdrem non-Western legal cultures, and
besides the analysis of paradigmatical theoriesctwimake it possible to identify ‘legal
families’ within a broader ‘legal cultural family’.

A comparison at the level of secondary rules oféepscture of the formal structure of the
law, whereas at the level of the ‘primary rulessithe rules of behaviour, the legal rules in
the narrow sense, which are compared.

Legal systems with differing rules of behaviour nvegll share similar formal rules, for
instance as related to the way legal rules ar@emteahanged and abolished.

Legal systems sharing similar or even identicampry rules of behaviour may show
important differences at the level of the secondalss, e.g., because of different procedural
rules or rules of evidence, which may entail imaottdivergences in legal practice.
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5. The Importance of Legal doctrine

In the introduction we argued that the work of camapists is basically comparable to the
work of doctrinal legal writers. In order to be alib make comparisons, all research in
comparative law has to start with the reconstructaf the legal landscape under
consideration. A better insight into the doctrireadtivity would thus be useful for
comparatists.

However, legal doctrine is not only important fongparison with comparative law as a
discipline, it is at least as important as a péithe research objecbf comparative law.
Comparatists know that it is impossible to limieself to statutory rules when comparing
the law of two legal systems. This already prowgsdssible when one of the compared legal
orders does not have statutory rules in the ardangonsideration, but only customary law
or case law. Yet even as regards codified legéBysit is now generally accepted that the
meaning and the scope of statutory rules may ceraitly change through the interpretation
by judges when adjudicating the law. Having a adrvéew about legal regulation in some
legal order means knowing its statutory rulescdart decisions, and, in some cases, its
customary rules, and, as is becoming apparentpacitg to appreciate the important
differences which stem from legal culture. Actuatlgurt decisions are the only legal source
all legal orders have in common. However, as we hatedrin the previous chapter a full
legal system contains more than statutory law @nzlistomary law) and case law. It also
encompassedegal doctrine Legal doctrine forms an essential part of anyiéglal system.

It allows the development of the conceptual franwwaf the legal order and its legal
methodology. Except for maybe a short time aftealb@ncompassing codification, as with
the Code Napoléonlegal doctrine is needed for structuring case, latatutory law,
customary law. Individual cases should fit into thieole legal system. Isolated statutes
should fit with the other ones. Customary ruleséhabe interpreted in such a way that they
reach a minimum level of coherence. Structuringllegurces means interpreting them in
such a way that they form together a coherent whole

Modern legal doctrine often hides its creative wioekind a fiction, such as the ‘rational
legislator’, who is presumed to use words that haveays the same meaning, unless
explicitly mentioned otherwise, who is presumedtodtave wanted contradictory, or even
incoherent legislation, nor absurd or clearly uhjesults, etc.. The picture of the actual
legislators is, of course, less positive. This nsghat legal doctrine is not just describing and
reconstructing some legal reality , but rathes #lso to a certain exteplaying a part in the
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continual constructionf the legal system itself, as well as portrayargertain type of legal
culture, continuing a legal tradition. In the Esglicommon law it is rather the fiction’ of
historical continuity which acts as a structurglgment. As Otto KAHN-FREUND has

noted:
“Every decision appears in the cloak of a mere eafitin or adaptation of pre-existing principles
laid down in earlier judicial pronouncements. Whdristorical continuity and systematic
consistency are in conflict, it is the former whntevails, and it prevails even where the question
stake is the interpretation of a statfte

The importance of legal doctrine explains why,deample, international law is considered
to be ‘really’ law, whereas the rules of an intéior@al sports association generally are not
considered to be fully ‘law’, although otherwisetlibdegal orders have very similar
characteristics: they both have primary rules dflveour and secondary rules for the making
and the adjudication of the law. They are inteorally recognised as an autonomous (legal)
order in their own right. In both cases customargs may play an important role, and
enforcement of judicial decisions may prove to lmeerdifficult than in State legal systems.
But international law has its own legal doctrinel monceptual framework, which sports
organisations, as with most non State legal systdmaot.

5.1. The task of legal doctrine

As it appears from the analysis above, the wotkgdl doctrine is essentialtiescribing
andsystematisinghe law.

5.1.1. Describing the law

Describing the law entails more than just reportivglegal rules, and certainly more than
simply quoting the wording of legislative texts the first place one has to determine which
legal rules are in force at the time of consideratiThis is a formal problem: has a specific
rule been repealed or not ? Are there additionallaws ? However, it is also a problem of
content: is the rule under consideration compatitatt a rule of a higher level in the
hierarchy of legal sources ? If not, than the milkbe considered to be invalid, and thus
non-existent in that legal order. But concludingttthis rule is invalid is not simply a
descriptive statement, it is the conclusion ofraarpretation. Some may interpret the rules

63 KAHN-FREUND, O., ‘Introduction’ in: RENNER, K.The Institutions of Private Law and their
Social FunctionsLondon, Routledge and Kegan Paul,, 1949, p.10.
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under consideration in another way, so that ther@a incompatibility, and thus, no
invalidity.

This shows to what extent description and integti@h of the law are interrelated. Every
description of the law implies, inescapably,iaterpretationof the law. This is often an
unconscious interpretation, usually a (rather) gahe used interpretation, and,
exceptionally, a new, original interpretation. Bitifs always an interpretation.

Moreover, facts do not simply exist. They are alsvagen, described, classified through
the eyes of the legal system. No description dsfadich would be independent from the
legal system is possible. It is the conceptual é&aork of the legal system which guides any
description of reality . Reality is ordered, aodtcertain extent constructed on the basis of
this conceptual framework. One ‘sees’ some otradityavhen the legal concepts used make
a basic distinction, for instance, between ‘ratsl fon-rats®, compared to a legal system
which distinguishes basically between ‘movables ‘@on-movable things’. Using concepts
like ‘trust’ or ‘abuse of law’ can order reality & different way from that of legal systems
which do not use such broad concepts. When, epglitecian receives money from a private
company to finance his election campaign, this itriighconsidered to be ‘corruption’ today,
while it was a normal way of financing yesterdayd & still is in some other legal systems.
Because reality is structured in a different wayne solutions for problems appear to be
possible in one legal system and not, or at leastdifficult, in another legal system. Legal
concepts, structures and institutions, or indeediole of the legal technique offered by a
legal system is on one hand offering opportunifiessolving problems, but on the other
blocking different solutions. Both within and oulsilaw some conceptual framework is
necessary to grasp reality. Such a conceptual wankeeduces the enormous complexity of
reality and is necessary to make a normal life iptsssOn the other hand, it limits the
opportunities to see things in a different wayhémdle problems and to solve them. The
price we pay for our freedom and our opportuniteeshe deliberate limitation of this
freedom and these opportunities. This conceptaahdéwork, both inside and outside the
law, is only to some extent a rational constructimesed on pure rational choices. Every
culture, every legal system contains some histbemacidences, which make this culture or
legal system somewhat less rational and/or somdeggtoherent. The English legal system
is here one of the best examples of it, becau#ie sfrong, direct roots in history.

&4 As, e.g., the Kapauku tribe in Papua did, as dEmrby Leopold Pospisil (POSPISIL, L.,
Anthropology of Law. A Comparative TheoNew-York, Harper & Row, 1971, p.274-302, with a
scheme at page 295).
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All this means that any ‘legal’ description of fact determined by the legal rules of some
legal system and by its conceptual framework, agkeg out and systematised in legal
doctrine over the years. The importance of legaitritte, as a discipline is sometimes
hidden, for instance, because the work is dondyyptofessional academics, but by judges
and other practitioners, as has been the case inistory of English law, a characteristic
which arguably has held true until recefitlyAlso, as in the case of all major codifications
over the last few centuries, doctrinal concepteHhzeen taken over by the courts or by the
legislator. Yet, it is not because the work of letygctrine has been recognised and accepted
in a formal way by judges and legislators thatg become less important. On the contrary,
it tends to prove the importance of the doctrinatkafor the development of legal systems.
The fact that the conceptual framework became Jéoge extent, part of the positive law,
through legislation and/or court decisions, does$ diminish its importance for the
description of reality, but in fact strengthens it.

5.1.2. Systematising the law

In modern legal systems, legal doctrine often ifimmted with rapid changes in the law,
an inflation of legislation, and fragmented, oftep-hazard changes of legal institutions or
branches of the law. Moreover, the exact conterieglative rules, or of other legal
sources, is, eventually, determined by the batlich has the last word as regards the
interpretation of the lawThese are the courts, and in this case espettialljupreme court,
and/or the constitutional court within the legadteyn. The patchwork of both legislation and
case law force legal doctrine to (re)systematiedatv. Such a systematisation is carried out
by a (re)interpretation of the differing legal rsilén the light of a coherent unity, on the basis
of a number of basic concepts and principles. iRdigates that there is a close link, not only
between interpretation and description, but alfwéen interpretation (of an isolated rule)
and systematisation (of a set of rules). Legal rilmetis not just imposing its conceptual
framework on the law, from the outside. It has tokwvith the concepts and words as used
by the legislators and the courts. This is congidas one of the main obstacles to accurate

& The House of Lords case Wfhite v Jone$2 WLR 1995, 187) provides evidence of the increasing

tendency of certain judges to refer to Academidritoe (see, esp., Lord GOFF at pp.202-203). This is
in marked contrast to the traditional positiongdoaibt still shared by some English judges wheris “It
to my mind much to be regretted, and it is a regt@th | believe that every judge on the bench
shares, that text books are more and more quotedurt.” (KEKEWICH, J., inUnion Bank v
Minster 37.aw Reports. Chancery Divisidi887, p.51, at p.54).
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comparative research, namely the impossibilityduing a completely external point of
view. The conceptual reconstruction of the legatemals of a legal order is always partially
determined by the concepts and wordings used setlegal sources. Until now the few or
limited attempts of comparative law have been ucssitl in developing some conceptual
meta-language which would allow for an externahparison. Alongside those problems of
understanding and judging differences in legalreltthe development of some conceptual
legal meta-language, which could cover at leastdmwmore different legal orders, will be a
necessary condition for a real development of coatpee law.

On the other hand, as we have already mentionegeabegal doctrine can sometimes
succeed in gaining the acceptance by legislatarswts of newly developed concepts. This
means that comparative law could, in the long tesuceed in influencing the individual
legal systems by making (part of) its meta-languageepted by some of these legal orders.
Such a new conceptual framework of comparativetlavg could filter through into the
national legal systems. In this case, the scientifictrinal meta-language would become the
ordinary, legal language. To some extent this istwhmappened with the conceptual
framework of learned Roman law when laid down ie tireat Continental European
codifications, such as the FrenClode civiland the GermaBirgerliches Gesetzbucim
Nineteenth century. These codes had been prepeiettifically over a period of many
centuries. However, today one could hardly expectgarative law to reach similar results
in just a few years or a few decades. It is a teng project, for which many ‘glossators’ and
‘post-glossators’ will be needed, before any newdificators’ would succeed in making an
appropriate synthesfS.

e Walter VAN GERVEN puts forward his vision of suaHong term approach: making use of multi-

national casebooks as one important element ircitbation of a common law of Europe. See
generally: ‘The Case Law of the European Coudustice and National Courts as a Contribution to
the Europeanisation of Private Law’EBiropean Review of Private Lal®95, pp.367-378.
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However, this development has already started. ees\gre being increasingly confronted
with a plurality of legal systems applicable oveeand the same territory. With both a
federalist decentralisation of legislative powemany European Union countries and the
delegation by all member-State of the European tJofaertain significant legislative and
judicial power to the European institutions, norigdhese legal orders has, today, in its
territory, full legal and political power, as wasditionally set out in the concept of
sovereignty’. There is no strict hierarchical relationship begw those legal orders as such,
only between specific rules within those legal syst. They remain independent from each
other, but closely interrelated. In EU member-Statational commercial law is to a large
extent European laW. Some decisions of the European Court of Human tRigave
dramatically changed the law, not only in the conded State, but in several other European
countries as well. An example is thiarckxdecision, by which Belgium was condemned for
the discrimination, in inheritance law, againstdten born outside a legal marriafjeThis
decision has thoroughly changed family and inheciédaw, both in Belgium and beyoffd.

All this shows that the description and the systézimay of law within (national) legal
doctrine is inescapably becoming a cross-bordérigctAs an example of the influence of
European Union law on English legal doctrine, J&&1LL describes the effect of the
MarshallandFostercase$' on the conceptual framework of English law. Thio&gropean
law in this area the French conceptmiblic servicéhas now been introduced into English
law.””. In order to describe English law now, as regattis question whether the

&7 Jean Bodin definedsbuverainetéas “la puissance absolue et perpétuelle d une Répudiligoe

absolute and eternal power of a republic) (BODIND@ la RépubliqueParis, 1583, book I, ch.VIII,
p.122).
&8 E.g.: see Art.85 and 86 of the Treary of the Eaesp Community, and the following Council
Directives:
Council Directive 93/13/EEC olynfair Terms in Consumer Contrac{®J L 95/29); Council
Directive 94/47/EEC oRight to Use Immovable Property on a Timeshare®g&xl L 280); Council
Directive 90/314/EEC oRackage Travel, Package Holidays, and Package T@ud4d. 158/59).

&9 European Court of Human Rights, 13 June 1979.

0 Other examples of important decisions of the EeappCourt of Human Rights in the field of family
law, all to be found in th®ecueil des Arréts et Décisions de la Cour européeates droits de
I'homme,Séries A, areJohnston v Irelandn® 112 (divorce);F. v Switzerlandn® 128 (right to
remarry);Olsson v Swedem? 130 (family separationEriksson v Swedem® 156 (placement in a
guest family and right to visit)

n Marshall v South Hants AHAase 152/84.C.R, 1986, 732Foster v British Gas pl|cCase 188/89,
3 All ER, 1990, 897.

” BELL, J., ‘The English Lawyer in the Europe of B9®84University of Leeds Revied992, 181, at
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classification of public bodies such as health axities or nationalised industries as organs
of the state , it is, henceforth, necessary taisheldecisions of the European Court of Justice,
and, in order to properly understand this areangfli§h law, it will be necessary to include
French legal discourse. Here, we are clearly fagddcomparative law as an instrument of
integration.

As we have already mentioned, the mixture of cakwon our territories, today, entails a
confrontation of fundamentally different legal auks with each other, in a more intensive
manner than ever done before. Private internati@mabecomes more important and the
phenomenon leads to new problems of systematisatign how is the ‘endowning’ of a
wife by her husband in Morocco to be interpreted arcorporated in the conceptual
framework of marriage and divorce law in a Europeamntry 7°

Lastly, the doctrinal systematisation of the lagoaineans adapting the law to external,
societal changes. On a daily basis as a judge) adwacate, as a company lawyer, or as a
civil officer, lawyers are adapting the law to sddaieality and societal needs. This is the
difference between ‘law in the books’ and ‘law ictian’. This interaction between the
written law and, constantly changing, social rgddiads to continuous reinterpretations, and,
in the long term, resystematisations, of the lameddified legal systems such doctrinal and
judicial reinterpretations are regularly confirmég legislative changes, whereas the
opposite, i.e. a legislative reaction against Iegattices, which seem to lmhtra legem’
or at least at variance with the wording of thewes, rarely occurs.

Reinterpretation and resystematisation, with a teeadaptating the law to the social reality
may take place at different levels. At one suclelldegal practice may show a gap or a
contradiction in the law. These can be filled bydutening the scope of some neighbouring
rules, or by wording some (unwritten) general lggaiciple, contradictions between rules
may be solved by limiting their scope. Secondlghtelogical innovations regularly make
the current legal rules inadequate and outdatede¥ample, it would seem desirable to
prevent people from breaking into a computer dateland ‘stealing’ secret information.
Yet is such an activity covered by the criminaksibn ‘theft’ or ‘breaking in’? Thirdly, the
interpretation and the systematisation of the laay e influenced by new social problems

pp.182-184; BELL, J., ‘English Law and French LaMot So Different ?’Current Legal Problems
1995, pp.73-74.

& See, for Belgian law: VAN MENSEL, A., ‘L’'attitudeles juges belges face au divorce par

répudiation’,Revue du droit des étranged990, pp.176-183
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(e.g., the use of drugs, or traffic problems) tackhpartly, old, inadapted legislation has to,
or at least could, be applied. At last, the lawnetmes, is adapted to changed views in
society.

5.2. The Methodology of Legal Doctrine

Describing the law is, we have said, inextricabdyibd up with interpretation. When
describing the law, the doctrinal legal writer @nstantly, either implicitly or explicitly,
formulating hypotheses as regards the meaning gélleoncepts, legal rules, legal
principles or legal institution! These hypotheses are checked on the basis ofiatater
which generally are considered to be authoritafe/g.: established precedents, supreme
court decisions, legislative materials) and by gdime classical interpretation methods.
Accepting an interpretation, eventually, is notdzthen some ‘objective’ certainty, but on an
inter-subjective consensus within the legal comitguni

However, the interpretation of (relatively isolatedles and concepts is also influenced by
the systematicity of a larger whole (a legal ingi@in, a branch of the law or even the whole
legal system). The English legal system is tradélty considered to be a case-based system,
moving from one factual situation to another, by aésuch methods as analogy, and being
less systematised than for example the French on&ecode-based systems. However,
even in arelatively less systematized legal sysseith as the English one, certain key cases
demonstrate judicial awareness of the systemicemprences of a certain line of inter-
pretation. If we were to take the general princiiéegal certainty and apply it to certain
areas of the English legal system, then we magaat idea of how legal interpretation by
English judges is indeed influenced by certain esysttic considerations. One such
'systematic’ consideration that we may posit agxample is the threat of opening the
'floodgates' to a vast and uncertain extent, wepect to tortious liabilify. This is an
argument which is often used by English judges whkéising a claim in tort cases such as
those relating to economic loss. Leading Englesdes such &partan Steel andllloys Ltd

" See AARNIO, A.Philosophical Perspectives in Jurisprudeneelsinki, 1983, p 163-184; see also:
AARNIO, A., Denkweisen der RechtswissensGhéénna/New-York, Springer, 1979, p.49-50, where
he is defining legal doctrine as ‘the science oaniegs’.

» For some examples of the influence of the ‘flodddactor’ in English common law, see: BELL, J.,
Policy Arguments in Judicial Decisior@xford, Oxford University Press, 1983, at pp.40and 217-

218.

39



v Martin & Co Ltd® andMurphy v Brentwood DistricEouncil” may arguably be cited as
examples where a choice had to be made as to whetakow a claim for 'pure economic
loss'. A decision in favour of doing so could hageits consequence the opening of the
floodgates to an immeasurable number of claims hwicmuld ‘flood" the English legal
system. Refusing compensation for pure economs; tosthe other hand, would ensure that
the legal system functions as before, and thaffldmgates' are kept firmly sHft Such
metaphorical devices are often invoked in the Bihglegal systef, certainly most
predominantly where the jurisdiction of Equity @ayrole. In certain situations arising in the
English law of tort the threat of 'opening the fligates' is often posited as a strong judicial
argument for refusing compensation. What is interggo consider here is to what extent
the general legal principle of 'legal certaintgyd a role in shaping important areas of the
'weakly systematised' English legal system, antl snacerns to protect the functioning of
the systematic whole may be detected by lookingedjoat frequently used legal arguments
such as the threat of opening the 'floodgates'.

Interpretation and systematisation thus are closggrwoven. The conception of the
systematicity of the law functions as the theoedtimmework, on the basis of which some
legal interpretations are possible and other omesnat. Where interpretation means
hypothesis about the meaning of a rule, systentmtsaffers a theory for wording
interpretational hypothes8s

" 3WLR 1972, p.502.
" 1AC, 1991, p.398.
8 “If claims for economic loss were permitted foistparticular hazard, there would be no end ofrdai

Some might be genuine, but many might be inflategl/en false.” (Lord DENNING ispartan Steel
& Alloys Ltd v Martin & Co (Contractors) Ltdl QB 1973, p.27).

& But not only in the English legal system. The samgument plays a similar role in the area of pure
economic loss in the Netherlands (see KOTTENHAGERLJ.P.,  ‘Buiten-contractuele
aansprakelijkheid voor economische schade. Eertswmigelijkende studie naar aanleiding van
recente ontwikkelingen in het Engelse (bouw-)remhtrent de mogelijkheden tot vergoeding van
economic loss claims’Bouwrecht1991, pp.339-360), and in Austria (see POSCH, Der

ungeschutzte Strombezieher als Fall des mittetb8aadens in der Rechtsprechung des OGH’,

Juristische Blatte 973, pp.564-568; decision of thderste GerichtshpZVR1979, p.93), but not at
all in Belgium, France or Germany. Again the diffiece is not between Common Law and Civil Law,
but appears to follow unexpected geographical lines

8 Aulis Aarnio defines a legal doctrinal theory assét of concepts and propositions which systematiz
legal norms in a certain way.” (AARNIO, Ahilosophical Perspectives in Jurisprudenkelsinki,
1983, p.216).
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5.3. Legal doctrine and comparative law

Legal doctrine is the description and the systesatitin of the law in one specific legal
system. Comparative law is comparing such legaésys. Together with statutory law, case
law and customary law, legal doctrine is an obgét¢he comparative study. However, it is
also its scientific model. Comparative law is atemcerned with the description and the
systemation of law, but this is from an externahpof view. Taking an external position
towards one’s own legal system is problematic, lfratitm a practical and an epistemological
point of view. Nevertheless, the ambition of congpiae law has always been to develop
some neutral framework, some common language witbiwseveral legal systems could be
described in a way accessible and completely utathetable by lawyers belonging to anyone
of those legal systems. We are not discussingtheneroblems it entaft§ We merely wish
to emphasise that some (relatively) neutral, objectaccessible description is a key
ambition of comparative law.

However, a really common language, a common cooekfitamework has still to be
developed. At this point, we want to emphasise thaythis new conceptual framework is to
be developedt the level of systematisatioone of the two tasks of legal doctrine, and,
obviously, also of comparative law.

Because legal doctrine is an important eleroédeveloped legal systems, thtage of
development of legal doctrimethe different legal systems seems to be améabstage of
enquiry for comparative law.

International football associations, for exdenpave no legal doctrine of their own, and
are, for this reason, not fully developed legakexys They borrow legal concepts, legal
procedures, etc., from one or more State legaesyst Their study might be useful for
comparative law, but not at the first stage. Atrtigest they are interesting as a kind of hybrid
legal system, but, unlike State legal systems, tlzegot offer new concepts or principles.

International public law, on the other hand, migémonstrate deficiencies as regards its
effectiveness - and obviously much more than ithis case with international sports
associations - but it has a developed legal dactiior this reason, as we already noted
above, it is a more developed legal system, whempeoed to the legal systems of, e.g.,

See, on the problem of a common language in caatipadiaw: VAN HOECKE, M., ‘Hohfeld and
Comparative Law’International Journal for the Semiotics of Lal®96, pp.185-201, esp. at pp.188-
201.
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sports associations, and more interesting fronptet of view of comparative law.

The Common Law, when compared to Contineatallsystems, offers a perceivably less
developed legal doctrine. The prevailing traditiivpaws upon case to case reasoning, with a
notable reluctance towards systematisation andrgepenciples. Common lawyers have
remained at the stage of induction, whereas thidaivsystems combine both induction and
deduction. In this sense, current English lawaset to Roman law than to current civil law.

As SAMUEL has noted:
“If the history of science is one of a tension bemvéhe concrete and the abstract as Blanché
claims, and that induction and deduction mark the steps in the development of scientific
thinking, then the reason why there appears tobereer relationship between Classical Roman
and English law is that the two remain in the saaientific stage of development. Roman Classical
law and modern common law are both inductive ifr tinethod. ©2

This difference in doctrinal development can explahy some legal systems have been
much more influential than other ones: e.g.: Romaanduring Middle-Ages, the French
Code civilduring 19th and 20th century, the GernBamgerliches Gesetzbuauring 20th
century, and probably the Dutch civil code during 21st century. Because of its arguably
less developed legal doctrine, the common law neah@ expected to play an important role
in the future development of a common private laviEurope, as it never has been overtly

influential in the past either. As Hugh COLLINS hasted:
“...the English law of contract embraced manyspdaints from Roman Law and Civil Law systems
during the nineteenth century. But the traffic wame way voyage, for French and German laws of
contract betray no signs of influence by the Comitnanw.”®®

This influence has nothing to do with political penwnor with the intrinsic qualities of the
concrete rules and legal solutions the common féevs) nor with differences amongst legal
cultures. Itis primarily linked with the developni®f legal doctrine. This means that more
elaborated concepts and institutions, such agtisg might well prove to be attractive to
other legal systems. However, for the time beinghsighly developed legal concepts and
legal institutions are largely lacking in the conmmaw, due to its relatively low level of
doctrinal systematisation.

82 SAMUEL, G.,The Foundations of Legal Reasonidgtwerp, Maklu, 1994, p.84, with reference to
BLANCHE, R.,L épistémologigParis, Presses Universitaires de France, 3rd 883, pp.64-65.

8 COLLINS, H., ‘Methods and Aims of Comparative Cat Law’, 11Oxford Journal of Legal
Studiesl 991, 396-406, at p.397. See, for some other ebeanap foreign influences on English law:
BINGHAM, T.H.,'There is a World Elsewhere : The Qiging Perspectives of English Law’, 41
International and Comparative Law Quarted992, 513-529, at pp. 522-528.
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At last, legal doctrine is important for comparatiaw, because it is a privileged forum
where paradigmatical theories, as, for instantlegary of legal sources, are made explicit
and where proposed new (paradigmatical) theoreb@ing discussed.

6. Towards a New Model for Distinguishing ‘Legal Fanilies’ in the World

It should now be generally accepted that toatextof law is an essential part of
comparative research. This context is not onlyniaerial context of sociology, history,
economy, but also the ideological context of thredad what could be called the ‘juridical
way of life’(i.e. all elements not belonging to alegy in the strict sense, but rather to
tradition, or to fashion). Different concepts hdeen used for indicating this immaterial
context, such as ‘legal style’, ‘traditionimentalité. We prefer to use the concept of ‘law as
culture’ as a way of accomodating the two otheetenf comparative law: ‘law as rules’ and
law as an instrument of integration.

Within a ‘law as culture’ approadhree levelsnay be distinguished.

At a first level, legal systems have to be locatetie context of the large cultural families at
a world scale: African, Asian, Islamic and West@egal) cultures. There appear to be
fundamental differences amongst these culturesgasads the role of law in society and the
attitudes of people towards law, which may be a®dyon the basis of the oppositions
rationalism - irrationalismandindividualism - collectivismThose differences are so basic
that a comparison of legal systems belonging fewint cultural families is of an essentially
different nature, when compared to comparativearebewithin one of those large cultural
families. Comparisons at this ‘intercultural’ le\agke different. Comparison here does not
make much sense at a technical level, it shoulteraske place from an anthropological or
sociological perspective, which means a societahparison of the actual role and
functioning of law in the compared societies, rathan comparing statutory rules or court
decisions.

At a second level, comparative law in the moreitiaahl, strict sense is possibigthin
each of the large cultural families. This comparisbould start from the basic elements
which form the hard core, the paradigm of evergllegstem. These paradigmatical elements
can be structured around six areas: the conceptiaw, the theory of valid legal sources,
the methodology of law, the theory of argumentattbe theory of legitimation of the law,
the generally accepted basic ideological valuespaimgiples.

At a third level a more or less purely technicahparison is possibhen comparing
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legal systems having the same paradigmatical tiesamieach of those six areas, as is the
case with the continental Member States of the jiean Union. Here, concrete comparison
of statutory and judicial rules of behaviour canfigtful, because the context, the legal
culture is very similar, so that often only minayc®logical, historical, economic or
ideological elements have to be taken into accaumtreas also the conceptual framework
and legal language are to a large extent the same.

At each of these three levels comparative law nesgrbployed in a more involved, active
way by using it as an ‘instrument of integration’.
This is the case in non-Western legal cultures e/éestern law has been imported and to a
certain extent integrated into the domestic legsiiesn and legal culture.
But the currently most fascinating place where carafive law is being used as an
instrument of integration is the European Union.e®hould not deny the influence of the
emergence of the supranational, as a key develdghsrcomparatists must come to terms
with, as such modern legal structures are a dridorge leading to such noticable
‘intersystematicity’. This means a constant intécen between legal doctrine of two or more
legal systems, mutually influencing each othersTécurrently the case in the supranational
structure that is the European Union, and mosthipia the European courts and with
regard to European directives. Of course, somaiand! influence by one legal system on
another, is not new at all, but rather a consti@ment in legal history over all time. New in
this European development is that lawyersfareedto take this ‘intersystemic’ approach.
Within European jurisdictions judges from all MemBgates have to develop some common
legal language. They are constantly confronted witfering reasonings and conceptual
frameworks, which they have, to a certain exteniptegrate into their own legal language.
A new, common European legal language is slowlebging.
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Another forced‘intersystemic’ approach is to berfdin the effect of European directives
on national legal doctrines. Through European tiires new values and principles are being
introduced into the national legal systems andidistg the coherence of some or all of their
legal doctrines. Traditional divisions, such assthbetween vendor and buyer, landlord and
tenant, are being partly replaced by new divisisgh as those of ‘consumer and
‘professional supplier of services’. General prohes, which already belonged to some legal
systems in the European Union, such as the gathd principl&”, are, via EU law, being
introduced into other legal systems, such as tlggignone, where they do not fit with the
national legal traditioi. As a result foreign legal concepts and princigiese to be
‘translated’ so as to fit with the national legattrine. When integrating those concepts and
principles into their own doctrinal system somerges in the own conceptual framework
cannot be avoided.

Here, comparative law being an instrument of irdégn clearly mixes up with the develop-
ment of State legal systems. Comparative reaseathational doctrinal analysis become
closely intertwined.

When comparing legal systems within the ‘law atutal approach, it appears that shared
ideological viewpoints, both at the second (intudttaral) and the third level (intra-familial),
play an essential role and may influence largedydther paradigmatical elements. In the
long term they may change some paradigmatical itb&ede.g. by accepting ‘unwritten
general legal principles’ as a new source of lavhij|e in the short term they may influence
the way they are interpreted and applied in praggcg. a more active role for the judge, or
more emphasis on teleological interpretation rathan a literal construction of statutes).
Common basic ideology thus forms a kindlegp levelithin a legal culture, whereas the
other paradigmatical theories form theermediate levelThe concrete rules within the legal
system are then to be located at sheface levelit is the rules of behaviour, the legal
concepts, and the secondary rules of change andiediion of the law as far as they are not
included in the paradigmatical hard core of a lsgatem. These elements of legal technique
at the surface level do not actually play an imgrotrrole in determining differences and
similarities between the solutions a court mightegio a case. But they will, of course,
strongly influence the wording of the decision ahd justification given to the legal
solution.

84 See Council Directive 93/13/EEC, Art.3 (1).
8 COLLINS, H., ‘Good Faith in European Contract La@xford Journal of Legal Studig$994, pp.
229-254.
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Differences in legal culture, and in conceptuatfeavorks entail fundamental problems
for the establishment of a common legal languagedmparative law. On one hand, such a
common language is needed if comparative law aimdegoming a genuine and
international discipline, and not a strand of piéventernational law, in which every legal
system has its own private international law syst&ma only a very limited internationally
common language. Itis needed if one wants to aasiteer juxtaposition of legal languages
and legal systems.

On the other hand, language is such an essentiaffgailture, that it seems very difficult
to perfectly understand and master a foreign le&gajuage. As it is, to a certain extent,
language which creates reality, a different legaguage produces another kind of ‘legal
reality’. In this sense the ‘functional approachs, advocated by ZWEIGERT and KOTZ,
suggests something which is not possible: a egallitral approach to reality. There is no
‘legal reality’ outside law. In order to grasp thegal reality one has to learn the legal
language of the foreign legal system, or to devetope new common legal language. This,
however, cannot but change reality, as is showthdintroduction of the western concept of
human rights in almost all non-western countrigsfrom the developments within the
European Union, where there is some dialecticalaation between national legal systems
and European law.

A common legal language can be built in two waysirgernationally common scientific
meta-languagetr@ansdisciplinarity, which uses existing common concepts and elements
and/or develops new ones; or a constant exchargmoépts and viewpoints between legal
systemsifterdisciplinarity), as it is already to some extent the case amdeggstsystems
within the European Union.

The traditional distinction of three ‘legal fam#iethe ‘Romano-Germanic family’, ‘the
Common Law family’ and the ‘Socialist family’ dicbhtake into account the fundamental
differences amongst the four large cultural farsiiie the world. For example, it arguably
divided African legal systems according to theioogal history, through which they became
part of the family of the colonising state, and hytvirtue of their, much older and much
more influential, own cultural history. Moreovehjg traditional distinction was confusing
two different criteria: legal technique and concepframework on one hand, and ideology
on the other. At the level of legal technique threraains, today, only the distinction (within
the Western legal culture) between Romano-GernardcCommon Law families, although
there appears to remain no more paradigmaticardifices between both ‘families’ as far as
the EU legal systems are concerned. At the levigleaflogy, within Western legal culture,
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there seem to be no differences which are, nowadaysturally dividing or linking some of
its legal systems. Within Europe, the main ideatabiopposition, between ‘socialist’ and
‘capitalist’ legal systems, disappeared.

All this highlights the point that comparative l&nn need of a new model for structuring
groups or ‘families’ of legal systems. What hasrbéeveloped in this article could serve as a
starting point for such a new model.

In general, comparative research needs to be uakien-with the three outlined concepts of
law in mind: ‘law as culture’, ‘law as rules’ anldw as an integrative instrument’.

We repeat that when distinguishing differing ‘legailltures’ or ‘legal families’ a first
division should be made four large cultural familiesAfrican, Asian, Islamic and Western.
A second division within each of these cultural iltes could be made on the basis of
paradigmatical similarities and differenceBhese paradigmatical elements can be divided
into six areas, of which the common ideologicalwpeints form thaleep leveland the five
other ones amtermediate levelconception of law, theory of legal sources, mdtiogy of
law, theory of argumenta-tion and theory of legdtian of the law). If there is a common
paradigm in each of those six areas, a furthesidiniis possible at theurface levebf
concrete rules and concepts. Within the secondharttidivision the distinction can also be
used betweeprimary rules of behaviouon one hand, and tlsecondary rules of change
and adjudicatiorof the law, on the other, as a tool for compategal systems.

At last, one could distinguish between legal cotgeples and institutions as ‘rational
choices’, on the one hand, and as ‘coincidences’the other. Especially when using
comparative law as an instrument of integratioig thstinction may be helpful to choose
between two differing legal concepts, rules oritngons.

Here, obviously, an interdisciplinary approach Wwélneeded. Especially useful in this matter
could be legal history (for understanding how sliegfal elements came to birth or evolved
accidentally or rationally) and economic analysidaw (for making a rational choice
amongst differing concepts, rules or institutions).

But also more generally comparative law is, byrd&én, an interdisciplinary endeavour. In
a ‘law as culture’ approach anthropology and sogglof law are always present, be it
directly or in the background. Depending on thesemotopic and approach all other ‘meta-
juridical’ disciplines may come into play.

Eventually, every attempt to distinguish ‘legaltauts’ or ‘legal families’ is to a certain
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extent arbitrary and will depend on the field ofvlahosen and on the characteristics
considered to be important by the comparative rekea For this reason it seems important
to take into account the cultural identity as peteeg by the people and the lawyers
belonging to some commuriifyand which, of course, presupposes some basic cammo
ideology. It is, to some extent, the fact that pedgentify their community as being different
from another one which ‘creates’ the community ‘anehtes’ the difference with the outside
world.

8 This is what the Japanese sociologist of law amdparatist Mesaji CHIBA has called the ‘identity
postulate’ of a legal culture (CHIBA, M., ‘The Idity Postulate of a Legal Culture’ lsrchiv fur
Rechts- und Sozialphilosophigeiheft Nr.30, 1988).
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