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ABSTRACT

In recent years in mainland China, a number of high profile cases have caused a stir amongst the
public and triggered concern on the part of Chinese scholars about the negative influence of
public opinion on judicial impartiality and judicial independence: a concern evident in a
significant amount of research literature published in Chinese. This thesis is inspired by this
debate and aims to critically review how far the assumptions on which it is based can stand. It
applies a social-legal approach to examine the theoretical issues involved in this debate in
China’s distinctive social, cultural, political and systemic contexts. It is not an empirical study
of public opinion in China, but rather aims to develop a contextualized understanding of the
normative issues at stake. It argues that public opinion itself is subject to various influences and
that the substance of what is meant by the term “public opinion” depends on circumstances and
contexts. Chinese scholars have employed a number of rhetorical themes or topoi which are also
used in, or originated from, Anglo-American jurisprudence and other western legal literature.
Some of the relevant legal values are also established by the letter of Chinese law or/and are
argued for by Chinese scholars. Therefore, this thesis has conducted its critique from a
comparative perspective in order to advance the understanding of the variation of the substance
of the relevant legal values and institutions which appear to be rhetorically the same in different

contexts.
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INTRODUCTION

Research question and the original contribution of this thesis

In 1997, a policeman named Zhang Jinzhu drove a car when he was drunk and hit two
men -- a boy and his father in Zhengzhou. Zhang did not stop immediately but kept driving
and dragged the boy’s father for about 1,500 metres. The boy died after he was taken to the
hospital and the boy’s father was seriously injured. This could have been one of the many
drink driving cases that remain unnoticed. However, the Chinese media’s intensive reporting
brought this case to the public’s attention and caused a stir among the public. Zhang’s
identity as a policeman stimulated even more public anger. It was widely perceived that the
outraged public demanded the death penalty, and this perceived sentiment was captured by
the court that heard the criminal case against Zhang. In the judgment of the first instance, the
court wrote:

This court holds that the defendant Zhang Jinzhu, being a policeman,
drove against the traffic after drinking and has caused a person’s death; in
order to avoid responsibility, he kept driving and dragged another victim
under his car and with no regard for his life or death, which has caused
serious injury and disability to this victim, he is guilty of causing traffic
accident and intentional injury, and his method is very brutal, its impact on
the society is extremely grave, nothing but execution can assuage the
outrage of the public.?
The court sentenced Zhang to death. Zhang appealed but the judgment of the trial court

was affirmed on appeal and Zhang eventually was executed. This case has triggered a debate
on “trial by media” or “trial by public opinion” within Chinese scholarship and raised doubts
whether Zhang really deserved the death penalty in light of the law and the evidence. This
was only the start of an ongoing debate. Subsequently, more and more high profile cases
have been delivered to the Chinese public by the media in recent years (or they were made
high profile by intense media coverage) and the dramatic information flows on the internet
have exposed the public to extensive information on cases and their fellow citizens’ opinions
more than ever before. The intense expressed opinions from the public, e.g. postings on the

internet on individual cases, have caused great concern among Chinese legal scholars. There

1(1997) Zhen Criminal First No. 307 ((1997) ¥ JHI#] 545 307 ).
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is a worry that public opinion could have influenced judicial decision making in individual
cases and thereby compromised the impartiality and independence of Chinese judges. This
concern is evident in a significant volume of contributions to the research literature on the
tension between public opinion and judicial impartiality in China. This thesis is inspired by
this topical discussion on the tension between public opinion and judicial impartiality and
independence within the Chinese scholarship. Values such as “judicial impartiality” are also
prescribed by the letter of Chinese law, although variations on the substance of such legal
values which rhetorically appear to be the same in different contexts, are often overlooked in
Chinese research literature, which will be discussed in Chapter 2. The principal task of this
thesis is therefore to critically review this discussion from a comparative perspective,
especially considering the Anglo-American jurisprudence. The research question of this
thesis is: how far the assumptions underlying this debate on the tension between public
opinion and judicial impartiality and independence in China make sense and are sound.

The term “public opinion” is often used as a loose concept which is in need of
clarification in Chinese literature. The limited explicit definitions of public opinion in the
Chinese literature vary. It could refer to: 1) the majoritarian opinion, e.g. “the public’s
mainstream and dominant opinion on and intention towards how to deal with individual
cases”;2 2) generally any opinion “about important legal issues... expressed through various
channels™;? 3) “supervision by public opinion”, which is mainly carried out by the media’s
reporting and commenting, which will be discussed in Chapter 5. The key word of this debate
lacks consistency and clarity.

The mainstream attitude towards public opinion or “supervision by public opinion” in
the Chinese scholarship is that it is a double-edged sword and could have either a positive or
a negative impact on the administration of justice, i.e. supervision by public opinion is
important as it relates to the right to know and freedom of expression and also can help to
maintain the openness and fairness of the justice system; at the same time it can also

undermine judicial impartiality if “it lacks restrictions or is inappropriately carried out” as the

2 Gu, ‘Outspread Thinking on Xu Ting’s Case’ (A AH B FIEER MR T — XV E R WAL ff %), China
Legal Science, No. 4, 2008, p. 167.

3 Chen Shusen, ‘Game and Harmony: The Administration of Justice Walking through Law and the People’s
Wills’ (I ZE 5 : G477 AR5 REZ R L), Journal of Law Application, No. 9, 2009, p. 57.
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public could be irrational or misinformed.* A considerable number of contributions to the
Chinese research literature on this issue has developed upon this premise and looks for the
best balance between public opinion/freedom of speech and judicial impartiality, or they use
the “term” justice (with variable definitions) instead of judicial impartiality. The tension
between public opinion and judicial impartiality and independence is further theorised as a
tension between freedom of expression/freedom of the media and judicial impartiality, as
Zhang Zhiming argues that public opinion is only a phenomenon of freedom of
expression/media and judicial independence does not stand for its own sake but for judicial
impartiality.®

This tension is perceived to be unavoidable by a number of Chinese scholars.® The
reasons for this tension given in the Chinese literature are from various aspects. First, the
media have received a great amount of criticism. They are criticised for failing to be neutral
and objective and for ignoring the diversity of public opinion, which eventually leads to a
very emotional public,” especially as a result of the media’s sensational and biased coverage
on pending cases.? It is sometimes argued that the media also aspire to be neutral and
objective but their standards of objectivity differ from the courts’;® or that the media pursue
sensation and efficiency, whose nature is in contradiction to judicial independence and
impartiality.'® Second, the public is criticised for lacking an understanding about law and the
justice system and being punitive, and the majoritarian opinion is criticised for sometimes

expressing “radical emotions”;!! especially the process of forming a leading opinion on the

4 Gu Xuesong, ‘Seeking the Balance between Supervision by public opinion and Judicial Fairness’ (53R #2118
W58 55135 IERTF47) (PhD Thesis, Jilin University 2007) p. 3, 9, 109; Chen Weidong, ‘Media’s
Involvement in the Administration of Justice is a Double-edged Sword’ (#E& 4 N\ 7RI 71 51), China
Trial, No. 2, 2010, p. 66-67.

5 Wang Haoli and He Haibo (ed), ‘Summary of Discussion in Media and Justice Conference’ (“ 7% 5/£ 4>
AR 2 3HE ), China Social Science, No. 5, 1999, p. 72.

® Xu Yang, ‘“Retrial by Public Opinion”: The Predicament and the Way out of Judicial Decision Making” (&2
155 F 5 7 W)V UL SR ) PR 85 5 HH %), China Legal Science, No. 2, 2012, p. 181.

" Chen, ‘Double-edged Sword’, p. 67.

8 He Weifang, ‘Three Issues of Media and the Administration of Justice” (f£1 5 7]y =), Chinese Journal
of Law, No. 6, 1998, p. 24.

® Yang Zhejing and Cheng Xinsheng, ‘Three Issues of Freedom of Media and Judicial Fairness’ (¥ // H H 5
VLA IE =), The People’s Judicature, No. 8, 1999, p. 30.

10 Bian Jianlin, ‘Media Scrutiny and Judicial Fairness’ (%44 i B 55 =] A 1E), Tribune of Political Science
and Law (Journal of China University of Political Science and law), No. 6, 2000, p. 124-125.

1 Gu, ‘Outspread Thinking on Xu Ting’s Case’, p. 174-175.
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internet is said to be very rapid and very difficult to control.*2 Third, a number of Chinese
scholars criticise the influence of the traditional legal culture on Chinese judges i.e. judges
consider common sense, values and ethics diffused in the society to ensure that their
decisions will be acceptable to the people.*®

Despite the criticism of public opinion’s negative influences on judicial impartiality
and independence, it is rare to see an explicit attitude that it is against the values of the rule of
law if judges are influenced by public opinion. China’s attitude towards this issue is more
ambivalent and complex. On one hand, it is politically incorrect to exclude public opinion
completely from the administration of justice, which is evident in speeches of the senior
Chinese judiciary, e.g. the former president of the Supreme People’s Court (SPC) Xiao Yang
stated that judges should consider both the “legal impact” and “social impact” and apply law
with “flexibility”.** The “social impact” implies how the decision of a case is received by the
society according to the context. Because of the significance of the “social impact”, in a
conference with judges, Xiao Yang’s successor — Wang Shengjun (the former president of
the SPC) asserted that when judges consider whether or not to apply the death penalty, one of
the three grounds that should be taken into account is “the feelings of the society and the
people”.!® This attitude is well received by the Chinese judges, e.g. some judges argue that
they should consider the “social situation and public opinion” in individual cases®, with very
few expressing dissent!’. Judge Qianfeng explained that even law is a kind of public opinion
but is static, and therefore judges need to consult “the changing public opinion” for the

ever-changing society, which is beneficial to fairness and the democratic values of the justice

12 yan Jing, ‘Study on the Characteristics and Hazards of Online Public Opinion’ ( I’ %% B¢ )45 s K B S bfF
%), News Guide, No. 1, 2008, p. 48.

13 Chen, ‘Game and Harmony’, p. 59; Sun Xiaoxia and Xiong Jingbo, ‘Judgement and Public Opinion: A
Comparative Review on the Attitude of Chinese and American Judges towards Public Opinion’ (iR 5 K&
— e bR g S5 1 B AT X RS ), Tribune of Political Science and Law (Journal of China University
of Political Science and law), Vol. 23, No. 5, 2005, p. 49-51.

14 Xiao Yang, ‘Theoretical and Practical Issues of Judicial Impartiality’ (55T &) 528 1E [ FE i85 52 % o) 30),
Journal of Law Application, No. 11, 2004, p. 5.

15 ‘The President of the SPC Wang Shengjun: People’s Feelings Should Be One of the Bases for Death Penalty
Application® (5 fEiiERE K F AR FEAV ST AR A2 5 FIBEH K 2 —) (Xinhua, April 11™ 2008)
<http://news.xinhuanet.com/politics/2008-04/11/content_7956341.htm> accessed November 41" 2013.

16 Chen Enze and Xiao Qiming, ‘The Current Situation of Judges’ Ability to Resolve Disputes and the
Countermeasures’ (24 Bi7E B 2l 2r LR RS J1RI TR B 54 28%), Law Review, No. 2, 2009, p. 141.

1 Wang Fagiang, ‘It is Inadvisable to Require “Taking Account of both the Legal and Social Impact of
Adjudication”” (ANELER<H I VR RO 5 128U 48 —), Studies in Law and Business, No. 6, 2000, p.
23-26.



system.8 This position is captured by Chinese scholars. Sun and Xiong argue that “public
opinion is a legitimate resource itself in China and judges explicitly allow it to enter into the
judicial process”.!® On the other hand, Chinese scholars and judges acknowledge that public
opinion might constitute great pressure on judges and compromise their independence and
impartiality.?° Upon such persuasion, they struggle to look for “the balance between
supervision by public opinion and judicial independence” or the balance between public
opinion and judicial impartiality,?* and the line between judicial decision making bowing to
public opinion and reasonably taking account of public opinion.?? However, this line is not
elaborated. The pain of searching for this balance comes from their contradictory attitude
towards public opinion, because the Chinese scholars are concerned about public opinion’s
negative impact on the justice system;?® however, at the same time they are also obsessed
about “judicial democracy” in the state ideology or the symbolic democracy of the “socialist”
justice system which is perceived as crucial to maintaining public confidence. For example,
Hu Ming argues that judicial democracy indicates that “the administration should moderately
reflect public opinion”, and this moderate reflection includes the public’s and the parties’
involvement in the administration of justice and public scrutiny, although at the same time he
also argues that “the administration of justice should maintain a moderate distance from
public opinion”.?*

Generally, there are two types of research in this area with respect to European and
North American justice systems. One is empirical research on what public opinion is on
particular legal issues and analyses the gap between public opinion and the truth of the issue
in question; in particular, criminologists have done extensive empirical research on public

opinion on crime and the criminal justice system, e.g. Changing Public Attitudes Toward the

18 Qian Feng, ‘Achieving Judicial Fairness in the Environment of Online Public Opinion’ (¥ 4% B¢ 3455 T #]
VRN IERISZEL), The People’s Judicature, N0.19, 2009, p. 12.

19 Sun and Xiong, ‘Chinese and American Judges’, p. 55.

20 Fan Yuji, ‘The Balance between Supervision by public opinion and Judicial Independence’ (¥ ¢ /i & 5 &)
VRS )F-7), Journal of East China University of Political Science and Law, No. 3, 2007, p. 154-155.

2L ibid.

22 Chen, ‘Game and Harmony’, p. 60; Hu Ming, ‘The Concept and Theoretical Ground of Judicial Democracy —
Mainly from the Perspective of Criminal Justice > (7] B 3 FIMEE 5 B8 30— AR AL A FRA) in
Chen Guangzhong and Jiang Wei eds Collection of Essays on Procedural Law Vol. 11 (Law Press 2006), p.
186-187.

23 Xu Guanghua and Guo Xiaohong, ‘The Influence of Public Opinion and the Media on Criminal Justice — Two
Similar Cases of “Picking” Golf Balls Received Different Verdicts ( [ 2 FNGEAARSS i 35 =] v 5200 Y 25 52—
DA L6 BR 2% [H] 52 57 4 M 31), Studies in Law and Business, No. 6, 2012, p. 20-21.
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Criminal Justice System by Peter D. Hart Research Associates, and Public Opinion, Crime,
and Criminal Justice by Julian Roberts and Loretta Stalans, to name a few; the other type
addresses normative issues on this topic. The empirical research projects on this topic are
often policy oriented and designed to find out misconceptions of the public towards
particular legal issues and give suggestions on policy making, e.g. Youth Crime and Youth
Justice: Public Opinion in England and Wales by Mike Hough and Julian Roberts. The
original contribution of this kind of research often comes from its first-hand empirical
findings on what public opinion is. However, this thesis does not fall into this category and its
original contribution does not draw upon first hand empirical evidence on public opinion.
Rather, this thesis is normative research in a social context — it is based on the evidence
provided by other empirical research on this topic and its original contribution comes from a
different approach to analyzing normative issues surrounding this topic, and developing a
critical review of the mainstream perspective within the Chinese scholarship and the
assumptions that this perspective rests on. More specifically, this thesis will go beyond
looking for the balance between public opinion/freedom of speech and judicial impartiality,
to analyse what are the real problems compromising judicial impartiality and independence
in China with regard to the dynamics of public opinion and the justice system. The existing
Chinese research literature is unreserved in its criticism of media bias and the punitive and
irrational waves of public opinion; however, it overlooks political and ideological influences
on the media and public opinion and other complex influences on public opinion in a
distinctive context. Another problem of this debate is that varied or inconsistent
understandings of the same legal rhetoric and institutions are employed to develop
discussion, which is isolated from or with awareness but also misunderstandings of the
context where the particular rhetoric originates e.g. Western Europe. When Chinese scholars
demonstrate their attitude towards public opinion’s influence on the judges and argue for
values of judicial impartiality, judicial independence, the rule of law, democratic values of
the justice system etc., although they use the same words that are developed in the western
literature, any possible variation of understanding and interpretation of these values might
lead to their attitudes towards this issue being different in reality. Especially in policy
oriented research, policy suggestions based on misinterpretations hardly can stand. This is

why this thesis will take a comparative perspective to discuss these missed nuances, drawing

24 Hu, ‘Theoretical Ground of Judicial Democracy, p. 186-187.
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insights from relevant Anglo-American jurisprudence and experiences of other jurisdictions,
and attempting to improve understanding and make an original contribution to this neglected

area.

Outline of this thesis

This thesis attempts to present a systematic critical review of the Chinese scholars’
debate on the tension between public opinion and judicial impartiality with insights from
other jurisdictions. Before starting any further analysis and critical review of this issue, this
thesis will provide some background information for this project in Chapter 1, such as: what
kind of cases are more likely to raise the public’s concern and why, the information
resources, how the public would express their opinions, what are the disputes between the
public and the court in individual high profile cases and what contributes to such disputes.
With elementary analysis of the background information against the presumed empirical
ground of the debate on the tension between public opinion and judicial impartiality, this
thesis will raise the issue about how far the assumptions underlying this debate make sense
and are sound, and will look for the answer in the rest of the thesis.

As this will be a critical review, this thesis will set up the ground of its critique in
Chapter 2, inspired by the Anglo-American jurisprudence on one of the fundamental terms
involved in this debate — “judicial impartiality” in the context of the influence of public
opinion. More specifically, it will discuss the disparity of the implications of the same legal
rhetoric in different contexts and the different approaches adopted in several jurisdictions
where the tension between public opinion and judicial impartiality is perceived to exist.

This thesis will then develop its critical review in Chapter 3 through analysis of the
problems of judicial independence in China, which is very likely to be responsible for the
problems of judicial impartiality. As one of the presumptions of the debate is that public
opinion is a major concern to judicial impartiality and independence, Chapter 3 will analyse
whether the pressure of public opinion is the major threat to judicial independence, and will
also discuss the dynamics of how public opinion could possible influence individual cases in
the systematic context of China. As the decision makers of individual cases may also include
lay assessors and pilot people’s jurors in China’s justice system, which remain as an
important symbol of democracy and legitimacy of this socialist justice system and an

institution of “properly” introducing public opinion into the administration of justice,
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Chapter 3 will also analyse issues of this institution such as their representativeness,
independence and impartiality with regard to their connection to public opinion in law and
the state ideology.

As awidely shared view on the tension between public opinion and judicial impartiality
is that the public is misinformed and lacks understanding of law and the justice system, this
thesis will discuss the two major information resources of legal issues and legal cases —
information accessible to the public from the justice system in Chapter 4 and from the media
and the internet in Chapter 5. Public opinion is perceived to be a kind of illegitimate
influence on judges; however, public opinion itself might also be subject to various
influences and could possibly be moulded. This thesis will discuss the problems of the
openness of the Chinese justice system and its impact on public opinion in light of the
western thinking and experience of the principle of open justice, and also discuss how this
would affect public confidence which is another key concept relevant to this critical review
in Chapter 4. Another reason for discussing the openness of the Chinese justice system in
light of the principle of open justice is that public scrutiny is perceived to be necessary to
keep the justice system open and fair.?® In Chapter 5, this thesis will focus on the limited
independence and freedom of the Chinese media and its impact on public opinion, and also
another key concept involved in China’s debate on public opinion and judicial impartiality —
“supervision by public opinion” which is mainly carried out by the media.

As public opinion is regarded as indispensable for a legitimate socialist justice system,
evident by the ideological significance of the institutions of public participation such as the
People’s Assessors’ System and the pilot People’s Jury and its strong connection to
democratic values in the state ideology, this thesis will discuss democratic values and its
relation with public participation and public opinion in other jurisdictions, especially in
common law jurisdictions and Japan which shares various cultural similarities with China in
Chapter 6. The aim is to give a further critical review of the normative ground of China’s

obsession about the “unavoidable tension” between public opinion and judicial impartiality.

25 Gu, ‘Seeking the Balance’, p. 23 - 27.



CHAPTER ONE

BACKGROUND OF THE DEBATE ON PUBLIC
OPINION AND JUDICIAL IMPARTIALITY IN
MAINLAND CHINA:

MORE THAN A JURISPRUDENTIAL ISSUE

Blocking the people’s mouth is even more serious than blocking
rivers; if rivers are obstructed and burst their banks, the flood will hurt
the people. Thus it is with suppressing the people’s criticism.
Therefore, the person harnessing a river should excavate the water
way to let the river flow smoothly; the ruler should also enlighten the
people and let them speak out freely.

-- Guo Yu?®®

Introduction

China is often criticised as lacking a tradition of the rule of law and the Chinese
public are criticised as lacking in legal awareness by Chinese scholars. In order to enhance
legal awareness, China has put great effort into the campaign of disseminating knowledge
of law and the justice system. The rising caseload and greater attention to legal events and
cases might be a result of such effort. Public trial is also declared as a way of legal
education to the public although trials are not always accessible to the public (e.g.
politically sensitive cases) or observed by the public (e.g. routine cases). The media has
been producing extensive coverage about legal issues and cases. A wide range of

courtroom dramas and programmes about law is also available on TV and some of them

26 The book is one of the earliest history books in China and records the history from BC 990 to BC 453. Any
quotation or reference of materials originally in Chinese, is translated by the author of this thesis unless
otherwise specified.



are very well received. The large number of law schools and the massive enrolment?’ has
also contributed to the dissemination of legal knowledge. The public are exposed to a
large amount of information about law in their daily life, and law and legal cases become
a well discussed topic. In recent years, a number of cases, especially which reflect
significant social problems of public concern, caused a stir among the public.
Development of the internet facilitates increasing postings and comments on high profile
cases, and provides a forum of public discussion where the public are exposed to larger
quantity of opinions from their fellow citizens.

The value of judicial impartiality is also recognized by the letter of Chinese law,
which will be developed in Chapter 2. Under such circumstances, the perceived tension
between public opinion and impartiality of the judiciary has become a densely researched
area, evident from a significant amount of research literature that has been published. It
also becomes a concern of other relevant professions, including judges and journalists,
evident from speeches of members of senior Chinese judiciary and articles by journalists.
Because of the dramatic development of the internet in mainland China, online public
opinion is becoming the most significant type of public opinion. Much of the research
literature concentrates on jurisprudential discussion of judicial impartiality/judicial
independence and public opinion/ “supervision by public opinion”, and the role of the
media, e.g. the relationship between media scrutiny/ freedom of media and independence
of the judiciary. “Supervision by public opinion” is a frequently used term in research
literature, which suggests that public opinion is perceived to be a type, and in fact an
important type, of supervision over justice, which will be discussed in more depth in
Chapter 5. This term suggests that the administration of justice should not be entirely
isolated from public opinion, by the reason that multiple — supervision (scrutiny) is
necessary to ensure that justice will be done and will be seen to be done, which is a
popular argument. The debate among Chinese scholars focuses on seeking the subtle
balance between public opinion (freedom of speech) and judicial
impartiality/independence. It presumes that public opinion can compromise or has

compromised judicial impartiality/independence in China.

27 Up to November 2008, there were 634 law schools in China, 300,000 law undergraduates were in
education, and the masters students who were in education were over 60,000. See Li Lin and Tian He (eds),
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This chapter will provide background information on this debate for further analysis,
and raise more concrete issues to be discussed in the following chapters. More specific,
this chapter will discuss what types of cases are inclined to be of public concern, available
information resources for the public, and the nature of disputes between the public and the
judges. This chapter will then critically look into major arguments given by Chinese
scholars for this phenomenon, and discuss what role the courts, the media and the public
play in this respect. The preliminary conclusion given at the end of this chapter will
determine where this thesis will go with its major analysis in the following chapters.

1.1 The Controversy within High Profile Cases in Mainland

China: More than a Jurisprudential /Legal Issue

Before this thesis goes any further with analysis, it will establish what kinds of cases
are likely to be concerned by the Chinese public. This thesis will summarize this based on
media coverage, and will also consult two annual surveys. One is an annual survey of ten
cases that most concerned the public, which is jointly organized by several influential
state-run media including the People’s Court Daily,?® the People’s Net,?® Xinhua.org,*
ChinaCourt.org,®! and CNTV.cn,3 which vary slightly each year. The results are
generated by votes online. The other one is named as “the top ten influential litigations”,
which is organized by the Case Study Committee of the Chinese Law Society, Southern
Weekend® and several universities since 2005. The criteria are “the typical cases which
have an institutional meaning and comparatively great social impact, that is, they may
possibly lead to legislative and judicial reform and the change of public policy, test the

principle of the rule of law, affect the public’s notion on the rule of law, and promote the

Annual Report on China’s Rule of Law No. 7 (2009) (H [Ei236 & FE 435 No.7 (2009)) (Social Sciences
Academic Press China 2009) p. 332.

28 This daily is run by the Supreme People’s Court (SPC) of the PRC.

29 The official website of the People’s Daily which is the official newspaper of the Central Committee of the
Communist Party of China (CCCPC).

30 Xinhua.org is the official website run by Xinhua News Agency which is the official news agency of the
government of China.

311t is founded by the approval of the SPC, an important law website.

%2 |t is the official website of China Central Television which is the national television of China.

3 An influential newspaper well known for being critical and outspoken.
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protection of the citizens’ rights”.3* This thesis acknowledges that not every year’s result
is only generated from votes; therefore, it will mainly consult the results based on votes.

Most of these high profile cases are criminal cases, especially corruption and bribery
cases, which suggests that corruption has been a significant public concern and is
addressed by the senior Communist Party of China (CPC) leadership. A very recent
example is Bo Xilai’s case, which also has received extensive attention from the
international media.*® Other types of criminal cases where government officials are
involved are also likely to draw public attention. They might involve abuse of power, e.g.
the former chief of the Justice Bureau of Chongging, Wen Qiang, who was found guilty of
taking bribes, protecting and conniving with an organization in the nature of criminal
syndicate, possessing a huge amount of property from unidentified sources and rape in
2010.% Another example is a case of entrapment in Shanghai, which is known as “fishing
style law enforcement” in China. The basic scenario is: Zhang Jun came across a man
asserting that he had a bellyache and requested a lift. Zhang agreed, however, this man
was in fact co-operating with the traffic administration (known as “hooks” as they can get
paid from the fines the traffic administration charge and traffic administration can get a
financial benefit from fines), and Zhang received administrative sanction for illegal
operations.®” The offence is not always associated with abuse of power, but the offenders’
identity as government officials attracted public attention, e.g. some local government
officials prostituted girls under fourteen years old in Xishui County of Guizhou

3 Zhao Ling, ‘Top Ten Influential Litigation of 2008’ (2008 &=+ KF2M IR 14) (Southern Weekend,
January 15™ 2009) <http://www.infzm.com/content/22860> accessed January 14™ 2009.

% E.g. Andreas Fulda, ‘Bo Xilai's Trial is a Smoke Screen for the Benefit of China's President’ (The
Guardian, August 27" 2013)
<http://www.theguardian.com/commentisfree/2013/aug/27/bo-xilai-china-trial-smokescreen-president>
accessed February 21 2014; Malcolm Moore, ‘Was Bo Xilai's trial a new dawn or a Party game?’ (The
Telegraph, August 315 2013)
<http://www.telegraph.co.uk/news/worldnews/asia/china/10277999/Was-Bo- Xilais-trial-a-new-dawn-or-a
-Party-game.html> accessed February 215t 2014.

% “The Top Ten Typical Cases Heard by the People’s Courts 2010 (2010 F & A Rk B+ KL B 2 4F)
(Chinacourt.org, January 6™ 2011) <http://old.chinacourt.org/html/article/201101/06/440040.shtml>
accessed February 8" 2014; ‘Wen Qiang still Received Death Penalty on Appeal” (35 — 5 {/5 5| 3E),
Southern Metropolis Daily, May 22" 2010, p. AAO4.

37 Zhou Kaili, “The Food Chain behind the “Fishing Case™” (“4J 112”75 J& {1 & #)%%) (China Youth Daily,
October 161 2009) <http://article.cyol.com/home/zgb/content/2009-10/16/content_2889691.htm> accessed
May 191 2014.
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Province.® This suggests that the cases related to the social problems of significant public
concern are likely to attract public attention, e.g. the case of Sanlu Company’s melamine
polluted milk powder® which reveals the serious problem of food safety.

The particular type of background of parties in civil cases or offenders and/or
victims in criminal cases could attract public attention to the case. For example, if a
celebrity is involved in a case, it tends to receive great attention, e.g. the widow of a well
known deceased Chinese film director sued another celebrity Song Zude for defamation,*°
and the gang rape case where the son of two well-known and high ranking military singers
was one of the accused.*! If the background of the party is associated to a social problem
of great public concern, it also tends to receive attention. This is because what is behind
the divided opinions on these cases is the complicated tension and conflicts between
different social groups, especially when they are presented in a sensational way in media
coverage, e.g. Yang Jia assaulted and killed several policemen in Shanghai. Issues
involved in these cases are not only technical legal issues. In Yang Jia’s case, the victims
are policemen while the offender is an ordinary citizen. The tension and conflicts between
the police and ordinary citizens has been a problem, which is extensively reported by the
Chinese media*? and is also implicitly acknowledged by senior leaders e.g. the Minster of
Public Security — Guo Shengkun, by addressing the importance of improving the
relationship between the police and the people.*® Because of the discontent about the
police accumulated from scandals of corruption, torture or the negative image of
bureaucracy of the police, Yang received a great amount of sympathy from the public.

Nonetheless, Yang was not saved by public opinion and was eventually executed.

% ‘The Top Ten Cases of 2009 in China’ (2009 4F & H [E 1K Z44) (Chinacourt.org, December 29" 2009)
<http://old.chinacourt.org/html/article/200912/28/388132.shtml> accessed February 8™ 2014.

% ibid.

40 “The Top Ten Typical Cases Heard by the People’s Courts 2010 (2010 45 A R+ Ak # Y Z44)
(Chinacourt.org, January 6™ 2011) <http://old.chinacourt.org/html/article/201101/06/440040.shtml>
accessed February 8™ 2014.

4l Wang Xin, ‘The Son of Li Shuangjiang is under Criminal Detention as a Suspect of Gang Rape’ (Z=X{{L
Z T RS U R H), Southern Metropolis Daily, February 23 2013, p. AA09.

42 For example, Chen Zhikuan, Luo Huashan, and Li Yong, ‘Our Province Handled “6-28” Riot Properly
according to Law’ (FA& KL ZE A E B2 B 6 - 2 8 FTHlEFE% & F14), Guizhou Daily, June 301
2008, p. 001; ‘A “Samaritan” was Handcuffed, Reflecting the Tension between the Police and the People’ (“
BN, BRI RETK) (Youth.cn, April 12 2013)
<http://pinglun.youth.cn/zqsp/201304/t20130412_3092306.htm> accessed on February 215 2014.

43 For example, ‘Working on Harmonious Relationship between the Police and the People as Close as Fish
and Water’ (F4 2 fi /K B IR I AN [ OC R), People’s Daily, August 19 2013, p. 4.
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The sentiment of the public expressed at Yang Jia’s case is also discontent of
inequality and sympathy for the weak, which is also found in many other high profile
cases, e.g. the traffic accident caused by Li Qiming, the son of a police official and another
traffic accident caused by Hu Bin who comes from an affluent family; the case of a
waitress Deng Yujiao who stabbed a few government officials to protect herself from
sexual attack;** and Chengguan (municipal administration staff) who beat a man to death
in Tianmen.*® The public expressed their concern that offenders from powerful and
influential backgrounds might have privileges above the law and escape from the penalty
due by law. For example, in the drag driving case in Hangzhou, some people suspected
that the defendant at the trial was a stand-in for the real perpetrator — Hu Bin and they
publicized the photos of Hu and his suspected stand-in and they even identified the
stand-in. The court claimed that it was a rumour and the identification of the defendant is
beyond any doubt.*® It is not the only doubt of the public in this case.*’ Hu received three
years’ imprisonment in the first instance and it was criticised as too lenient. Similar
criticism also emerged in Li Qiming’s case after the judgment was announced. Li received
six years’ imprisonment, which is perceived to be over lenient and attributed to influence
from Li’s father -- a local police officer.

What this sentiment shows is a society with equality problems. Sun Liping argues
that wealth is increasingly controlled by the minority because of corruption, dividing up
state assets, and institutional discrimination against the disadvantaged etc. which occurred
during the economic reforms in China, leading to an increasing wealth gap and an
impoverished social group in the cities, which presents a “more direct and concrete”
image of such problems than previously.*® Also, as Sun Liping argues, China fails to
maintain the balance between economic development and social equality, and the
disadvantaged groups are neglected; many social problems e.g. the gap between the

4 “Top Ten Cases of 2009 in China’.

% “The Top Ten Cases of 2008 in China’ (2008 4F 71 [E K ZfF) (Chinacourt.org, January 41" 2009)
<http://old.chinacourt.org/html/article/200812/30/337891.shtml> accessed February 8™ 2014.

46 Sheng Dalin, ‘Hangzhou Stand-in Suspicions: Expecting More Convincing Explanations’ (FT/H“% & 1]
» WA A NS IRIKAARS), Procuratorial Daily, July 29t 2009, p. 006.

4T Lv Minghe, ‘70 Miles per Hour? A Lie?” (70 i5? “#sk? ) (Southern Weekend, May 14™ 2009)
<http://www.infzm.com/content/28397> accessed April 26" 2014.

%8 Sun Liping, Cleavage: Chinese Society since 1990s (Wi%¢: 20 fth22 90 AL LA o [E 4 2%) (Social
Sciences Academic Press/SSAP 2003) p. 63-73.
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wealthy and the impoverished have not been improved.*® This might explain the public’s
sentiment against the wealthy and powerful and sympathy with the disadvantaged,
triggered by the cases previously discussed. Moreover, Sun argues that they lack the
ability to use legal or other institutional remedy and might appeal to “irregular” or illegal
methods and become a risk to social stability.° Especially when it is associated to the
concrete social problems of public concern, and presented in the media with sensation, the
case would receive a great amount of public attention. Wang Binyu’s case is an example.
Migrant workers’ wages being in arrears is a problem reported frequently by the Chinese
media and is well known by the public.>! Wang, a migrant worker from the rural area,
killed four people and severely injured one who was his foreman and family members
because of the dispute caused by delayed wage payment, and he was prosecuted and
received the death penalty.? The migrant workers from the rural areas constitute a
significant disadvantaged group because of exploitation, adverse working environment
and frequent arrear of wages.*® The public showed great sympathy for Wang, although it
iIs attributed to media coverage focusing on Wang’s experience of arrears of wages rather
than the crime.>* According to news reports that many staff of the local court and the local
procuratorate were concerned that “many people are commenting based on the ‘fact’ set
out in media coverage rather than the fact held by the court”.>® A judge told a journalist
that “the court cannot understand why the application of the death penalty has caused such
great controversy and they feel pressure, and therefore they are very wary of interviews as

they are concerned about the potential negative impact on the adjudicative work”.%

49 Sun Liping, Imbalance: The Logic of A Fractured Society (The Author’s Translation) (Jf7: WrZdtt 2>
(135 112 #8) (Social Sciences Academic Press/SSAP 2004) p. 109; 110.

50 Sun Liping, Cleavage, p. 73.

%1 For example, Gaozhu, ‘Over RMB 30 Million’s Wage of 800 Migrant Workers from Luzhou were in
Arrears’ (31 800 4 [ T4 3k 4% K T. % 3000 /3 7t), Workers’ Daily, August 29" 2013, p. 001; Li Yanan,
‘Why are They on the Most Humble Journey of Asking for Salary’ (fiufi 19 1a] & b &% Ji 55 15 7 2 14%),
Xinhua Daily Telegraph, January 6™ 2014, p. 004.

52 (2005) Shizuishan Criminal First Instance No. 16 ((2005) 4 JHI ¥ %5 16 5).

%3 Sun Liping, Cleavage, p. 66.

54 ‘Beware of the Bias of Public Opinion on Wang Binyu’s Case’ (#2Fj £ it 4 & 1 B8 { %), China News
Weekly, No. 35, 2005, p. 8; “Why a Migrant Worker becomes a Murderer’ (— 4% & T A% 1 % AJQ)
(Beijing Youth Daily, September 5™ 2005) <http://bjyouth.ynet.com/3.1/0509/05/1123859.html> accessed
April 26" 2014.

5 Xue Zhengjian, ‘The Fact in News? Or Legal Fact? Restoring the Truth of Wang Binyu’s Case’ (£ A
HP? LR EFA N TR EEAHIL)R), Procuratorial Daily, September 215 2005, p. 005.

% ibid.
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At first glance, the disputes within high profile cases could be categorized as: (a) the
public distrusts that the court can find out the truth or the facts held by the court; (b) the
public perceive that the conviction or/and the punishment is too harsh or too lenient in
criminal cases or the public expressed their opinions on sentencing when a case is still
pending; (c) the public distrusts the fairness of the procedure or/and the decision. The
corresponding examples will be given below. However, the controversy might be more
than divided opinions of a particular case.

A typical case of controversy in factual issues is a case about the authenticity of a
tiger photo. Zhou Zhenglong, a farmer in Shaanxi province claimed he had found a South
China Tiger and had taken photos of the tiger in October of 2007. The forestry department
of Shaanxi Province declared that the South China Tiger had been found. The photos of
the tiger were published and aroused doubts about their authenticity. For example, a lot of
people suspected that it was the photograph of a tiger New Year Picture. At first, the
forestry department of Shaanxi Province declared that it would not vouch for the
authenticity of the picture. Nonetheless, many experts and professional organizations
published their own tests and results to prove that the tiger picture was fake. The national
forestry department ordered the forestry department of Shaanxi Province to authenticate
the tiger picture. In June of 2008, the government of Shaanxi declared that the tiger photo
was fake at a press conference. Zhou was arrested and then accused of fraud and illegal
possession of ammunition and was found to be guilty. On appeal, the original judgment
was affirmed, but the court of appeal gave three years’ probation.>” In February of 2010,
Zhou hired five lawyers and presented a petition to the court of appeal of his case to quash
the conviction, the Intermediate People’s Court (IPC) of Ankang City,*® which is in
accordance with law.*® In June of 2010, Zhou’s wife presented a petition to the SPC
relying on three reasons: first, the evidence of the tiger New Year Picture was stealthily
substituted; secondly, Zhou was tortured,; third, the court did not send the tiger photo and

the New Year Picture to an authoritative organization for identification.®® What is behind

57 (2008) Angkang Intermediate Criminal Final No. 91 ( (2008) Z |7 %5 91 ).

% Shu Shengxiang, ‘Zhou Zhenglong Present a Petition: the Tiger Picture is a Small Matter while the Rule
of Law is a Major Matter’ (JH1E b HIF: FEERZE/N, ¥EI1G34K), Procuratorial Daily, February 8™ 2010,
p. 4.

% Article 203, Chapter 5, Part 3 of the Criminal Procedure Law of the People’s Republic of China (PRC).

8 Wang Lina, ‘Today Zhou Zhenglong’s Wife is Presenting a Written Petition to the SPC’ (J& 1E KZE 4[]
B = B RIR), Beijing Times, June 10™ 2010, p. 010.
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the controversy is the undermined public confidence towards the credibility of the
government and the court, which might cause controversy in other cases of the like.

A typical case of public opinion on the over-harsh punishment in criminal cases is
Xu Ting’s case. The basic scenario is: Xu Ting, worked in Guangzhou and found that
there was an error of a bank’s ATM so that each withdrawal of RMB 1,000 only resulted
in a RMB 1 debit to his account. Xu continued to withdraw cash from the ATM and told
his friend about the error. Xu has withdrawn RMB 175,000 in total and his friend has
withdrawn RMB 18,000. They both absconded with the money. However, Xu’s friend
went to the police office to confess and returned the money while Xu was caught by the
police and could not return the money. In the first instance, Xu was found guilty of theft
by the IPC of Guangzhou. According to the criminal code of the PRC, if “stealing from a
banking institution and the amount involved is especially huge”, life imprisonment or the
death penalty must be applied with confiscation of property.®* And according to a judicial
interpretation on theft, the illegal income is “especially huge”.®? The court held Xu’s
offence was “stealing from a banking institution” and therefore the sentence should be life
imprisonment, confiscation of property and deprival of political rights for life. This case
was delivered by the media all over the country to the public and Xu received great
sympathy from the public. Gu Peidong attributed it to the people’s sympathy for the weak,
the accumulated discontent for the bank’s arrogant attitude, the understanding of the
inherent frailty of human nature, and this case exceeded the people’s imagination of
stealing from a financial institution.®®> What also caused great discontent from the public is
that some corrupt government officials took far more than Xu had stolen from the ATM
but received more lenient sentences.® The Higher People’s Court (HPC) of Guangdong

Province sent this case back to the trial court for retrial. Before the retrial was concluded,

61 Article 264, Chapter 5, Part 2 of the Criminal Law of the PRC.

62 SPC, The Interpretations of Several Issues of Applying Law to Theft Cases by the SPC (&= A\ iR %
T T S B G A LA N 92 T ) L A7), Document Number Judicial Interpretation [1998] No. 4
(8L 1 9 9 814 5),abolished by SPC and SPP, The Interpretations on Several Issues of Applying Law
when Dealing with Theft Cases by the SPC and SPP* (f i A FeiZ2i Bt 5 i A BOAG 2 Bt 5 T /028 15 B TH =
FAFIE F VA 98U 3 8), Document Number Judicial Interpretation [2013] No. 8 (74£%[2013]8 %),
in effect from April 4" 2013. The standard of “especially huge” is changed into RMB 300,000-500,000 and
above from RMB 30,000-100,000.

83 Gu Peidong, ‘Jurisprudential Analysis of People’s Wills — Outspread Thinking on Xu Ting’s Case’ (‘A Ak
I B R R AR T — X2 R LE 1 JE %), China Legal Science, No. 4, 2008, p. 171-173.
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a vice-president of the SPC had also indicated that the sentence was too harsh in an
interview, and he also disclosed that the judgment of the retrial would be announced no
sooner than the end of the month.®® Not surprisingly, the sentence was reduced to five
years’ imprisonment, although Xu was still found to be guilty of theft. Xu appealed but
this was dismissed.

An example where the punishment is perceived to be unduly lenient is Liu Yong’s
case. On April 17" of 2003, Liu Yong was found guilty of forming and leading an
organization similar to the mafia, intentional injury etc. (seven convictions) and was
sentenced to death. On appeal, considering the possibility of that Liu was tortured, and
“the fact, nature, circumstances, the extent of harm to society and the specific
circumstances of this case”,%® the court of appeal issued a suspended death penalty. At the
same time, another leader of the mafia, whose status was lower than Liu, was still
sentenced to death with immediate enforcement and was executed. The death penalty with
immediate effect means the convicted defendant will be executed after the death penalty is
authorized. The death penalty with two years suspension is another way of implementing
the sentence rather than a different conviction; according to the criminal code of PRC, if
the condemned does not commit an intentional crime in the period of suspension during
his/her stay in a prison, his sentence will be amended to life imprisonment.®” The
judgment of appeal caused a stir among the public and triggered suspicions of financial
favour and interference from government officials who may be protecting Liu’s mafia.®
This suggests the undermined public confidence in the justice system of China. The SPC
retried this case and amended the sentence to the death penalty with immediate
execution.®® In mainland China, any judgment made by the SPC is final and the
sentencing does not have to be conferred through “review of death penalty” as it was

sentenced by the SPC itself. Liu Yong was executed on the same day when the judgment

84 Chang Ping, ‘Why Xu Ting became a media darling?” (22 1] A EEAR % L), Southern Weekend,
August 5 2010, p. F30.

8 Xia Lingqun, ‘The Sentencing of the First Instance of Xu Ting’s Case was Obviously too Harsh® (£ &
— g7 5 Jf| B {234 &), Beijing Times, March 111 2008, p. A10.
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67 Article 50, Section 5, Chapter 3, Part 1 of the Criminal Law of the PRC.
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was announced. However, a crisis of public confidence in the criminal justice system of
China is unlikely to be solved by the execution of Liu, which will be developed in chapter
4,

The cases analysed above suggest that the disputes between public opinion and the
court arise from the failure of the court to convince the public that justice will be done or
has been done, although it does not necessarily conclude that justice will not be done or
has not been done. The controversy is the outbreak of the public’s concern of various
social problems and problems of unfairness in the justice system over certain legal cases,
driven by distrust of the government and the justice system. In the next section, this thesis
will further discuss the arguments given by Chinese scholars for the reasons of the

controversy.

1.2 Why Controversial?

1.2.1 The Perceived Problems of the Public - What Counts as
“Public Opinion”?

It is a widely shared perception that the public are lacking in knowledge about and
belief in the law, e.g. a report bemoans the “laggard legal consciousness” which causes
difficulty for the public to understand the procedure and decisions of the court and even
leads to misunderstandings.’® However, none of the literature elaborates what counts as
legitimate understanding or legal consciousness. Apparently, the general public do not
have to understand the law as well as the legal profession. Even within the legal
profession, divided opinions among lawyers, judges and scholars on individual
controversial cases are quite common. Another common criticism in Chinese research
literature is that public opinion could be very emotional or even radical.”* However, the
entire public are not always merely emotional, e.g. in the case of the forged tiger picture,

some members of the public gave a detailed comparison of pictures of animals and fake

69 (2003) Criminal Review No. 5 ( (2003) JHIRF5 5 5).
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‘Jurisprudential Analysis of People’s Wills’, p. 174.
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ones by elaborating technical details to support their opinion,’? regardless whether there
were any technical errors. In Xu Ting’s case, some people gave their analysis on some
legal issues through the legal knowledge they had, e.g. what is “stealing from a financial
institution” and whether Xu Ting’s conduct objectively constituted such an offence, how
to identify the mens rea in this case etc.

Moreover, to analyse or review any analysis on public opinion, it is crucial to define:
what is public opinion? Public opinion literally suggests what the entire public are
thinking about, which is distinguished from what is perceived to be the “public opinion”
by judges. Some Chinese scholars perceive that there is overwhelming majoritarian
opinion in high profile cases, e.g. retrial of Liu Yong’s case and the case of a traffic
accident by a man driving a BMW in Haerbin under the pressure of public opinion.”
However, to discover what the entire public thinks about could be a methodological pain,
especially public opinion in a massive country of great diversity and in transformation
such as China, where some people might stay silent and some voices cannot be heard
because of censorship, which will be developed in Chapter 5. What are behind divided
opinions are divided values and interests within the contemporary Chinese society. For
example, Sun Liping argues that pollution has become a public concern in developed
cities like Beijing, while Sun finds that in an impoverished and severely polluted area in
Shanxi Province, economic development and poverty elimination is perceived to be more
important than pollution control.”* Under such circumstances, if a judge hears a case
where a local factory illegally discharges pollutants, and the fine provided by law could
bankrupt the factory and lead to unemployment, what side the local public opinion will
take depends on their values and interests, which might vary from area to area.

Public opinion might also change within the same case depending on the media’s
attitude. A typical example is the case where six police officers fatally assaulted a
university student in Haerbin, which triggered outrage at the police and sympathy with the
victim. After a video was made available on the internet, which showed that the victim
had provoked the policemen and implied that the victim bore a great deal of fault and

responsibility, a rumour emerged that the victim was a drug addict from an affluent family,

2E g. Li Lichun et al., ‘Video-metric Research on the Photos of South China Tiger’ (“#&Fg j& I8 ()45
1% M &7 70), Science and Technology Review, No. 1, 2008.
3 Sun Liping, Imbalance, p. 174.
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or had connections with a dignitary in government, and media coverage also changed its
tone.” However, it was subsequently found that the video was edited which put the
authenticity and objectivity of the video in doubt, and the victim’s father also stated that
“someone made up the rumour about the dignitary and wealthy businessman, so that the
society will dislike us, and it is someone that led the public opinion to be disadvantageous
for us”.’® However, the truth then was obscured by a cloud of suspicion before the public.
An online commentary article asserts that there are two types of popular hostility on the
internet, “one is the hostility to oppression of civil rights caused by the excessive exercise
of state power... the other one is the hostility to the extreme rich caused by the rapid and
highly concentration of wealth and the great disparity between the rich and the poor”, and
in this case, the public have no idea what to choose between these two types of hostility.”’
This raises the issue of accessibility and reliability of information resources.

The major information resources for the public are: official information resources
such as the transcript of the trial and the judgment if there is a trial; media (including both
paper media and online media) reporting; and grapevine news on social media and the
internet. These information resources are not free from problems. Chinese judges
conventionally do not give detailed reasoning for the decision even in high profile cases,
which will be developed in Chapter 4. However, the court sometimes gives explanations
to the journalists in interviews or at press conferences, or publicize such explanations on
media after the judgment is announced, which will be discussed in section 1.3 of this
chapter. The media cannot always get access to reliable information and therefore will not
be able to deliver that to the public. For example, in Li Qiming’s drink driving case, many
journalists were refused access to watch the trial by the reason that “the courtroom is too
small and there is no gallery for public or media”, and some journalists who requested to

attend the trial were stalked. The Political and Legal Committee (PLC)’® of Baoding and

" Sun Liping, Cleavage, p. 13.

5 Liu Ding, ‘The Case where the Policemen in Haerbin Beat a Student to Death: Violence, Lies, and
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<http://www.infzm.com/content/19224> accessed April 26" 2014.

76 ibid.
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the Propaganda Department (PD) of the CPC Committee of Baoding came to a secret
agreement with five media: each one of these five media was permitted to send a journalist
to attend the trial for the appearance of a public trial, on condition that they would adopt
the news release provided by these two authorities.’”® This also raises the relevant issue of
the openness of the justice system in China, which will be discussed in Chapter 4. Apart
from restrictions to official information resources, Chinese media is subject to censorship,
which will be developed in Chapter 5. Therefore, it is questionable whether the media can
inform the public or represent public opinion.

Under such circumstances, the internet becomes the alternative information
resources for the public and also a space to express their opinions. According to a report,
up to June 30" of 2010, 420 million people were using the internet in China; as a result,
some event will often cause a stir among the public shortly after details are published on
the internet and become a public topic.8° However, despite that no one has to convince an
editor to publish their opinions compared with paper media, postings containing
“sensitive words” might be filtered and “inappropriate” articles might be deleted by the
administrators of websites, e.g. Baidu, a popular search engine in China, sometimes
cannot display all results if some contains sensitive information and will give a notice —
“according to the relevant law, regulations, and policies, part of the search results are not
displayed”.8! By employing censorship, the authority can decide what can be known by
the public. Because of restrictions on accessibility of reliable information resources, the
public could be -- as what the authority, judges and scholars criticised -- biased and
irrational. Another problem of exploring public opinion according to the postings on the
internet is the representativeness of the internet users, e.g. up to 2008, 68.6% of internet

users in China are under 30 years old.?
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The Chinese public might not be as powerful as it appears to be. Apart from being
perceived as a source of influence on the justice system, public opinion itself is also
subject to influence. As Sun Liping argues, public policy making and legislation process
is influenced gradually by the advantaged groups rather than the disadvantaged groups,
e.g. “because these social forces have financial advantage, they can take advantage of
public opinion tools and academic activities by providing financial support and make
media and scholars speak for them”,® and influence public opinion.®* At this point,
another significant issue arises: what influences public opinion is subject to, or how
public opinion is politically and ideologically constructed in China, which will be

discussed in Chapter 4 and 5 when discussing information resources and censorship.

1.2.2 The Perceived Problems of the Justice System and the
Judiciary

In 2005, the HPC of Sichuan Province did a survey on public confidence in the
administration of justice and found that the current situation is not to the public’s
satisfaction.®> More than 70% of respondents perceive that judges should have both
professional knowledge and experience, while only a minority of judges have a legal
education background.®® Before the 1990s, the requirements of eligibility for being a
judge were less developed than nowadays, e.g. many judges did not have a law degree or
had not passed the national judicial examination before they were appointed, and some of
them never received any training when holding their offices.?’ It is supported by research
and statistics published by some courts that the general situation is still “unsatisfactory”,

although the quality of judges has been improved these years.® Up to 2001, no more than
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20% of judges had a university degree.® Most respondents perceived that a judge’s
conscience and knowledge is most important for their impartiality; however, the report
concludes that a small number of judges’ problems of professional ethics have
undermined public confidence in the entire judiciary.®® This perception is also shared by
some Chinese scholars, e.g. Su Li argues that the popular image of a good judge is “an
understanding, considerate, and thoughtful woman” and “a noble-minded person of
integrity”, based on his analysis of the judges who were widely publicized and praised by
the authority in the previous thirty years; however, nowadays the justice system and
judges are lacking moral and ethical authority which is the essence of public confidence.
Perhaps, this is why only 33.71% of respondents perceive judges’ reasoning as
convincing; at the same time, even nearly one third of lawyers and other members of legal
profession perceive that judgments can hardly convince the general public.%? This report
attributes the distrust to the unfairness of a small number of judgments and the procedure.
The report also finds that Chinese judges cannot exclude prejudice and preconceptions
and nearly a half of judges meet the lawyers at work which might invite suspicions of
procedural unfairness e.g. bribery.®3

Vagueness in legislation leaves Chinese judges a great discretion, e.g. the frequently
used words such as “relatively large”, “huge”, “especially huge”, “serious”, “very
serious” etc., if not further clarified by judicial interpretation. With regard to sentencing,
discretion is widely provided for by Chinese criminal law to judges and the span between
the maximum and the minimum punishment is large, e.g. the provision about murder:
“whoever intentionally commits homicide shall be sentenced to death, life imprisonment
or fixed-term imprisonment of not less than 10 years; if the circumstances are relatively
minor, he shall be sentenced to fixed-term imprisonment of not less than three years but
not more than 10 years.” * Another example is a provision in the criminal code:

In cases where the circumstances of a crime do not warrant a
mitigated punishment under the provisions of this Law; however, in

8 Zhang Jun, ‘The Criterion of Judicial Fairness and the Rational Recognition and Pursuit of It” (&]7£ 2 1E
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the light of the special circumstances of the case, and upon
verification and approval of the SPC, the criminal may still be
sentenced to a punishment less than the prescribed punishment.%

However, “the special circumstances” are not specified by law and are subject to the
judges’ discretion.

The Reasoning of the judgment can affect how persuasive it is. Conventionally,
most judgments consist of a summary of both parties’ arguments, the facts that the court
finds or holds, the legal provisions which should be applied and the decision, without
detailed reasoning as to why such a decision is reached. Instead, in some high profile
cases, the court’s publicity department will hold a press conference or accept interviews to
explain their decisions or react to the doubts.

As established in the first part of this chapter, the public is concerned about
unfairness at the procedure of the administration of justice and the result of the decisions.
A widely acknowledged problem is that the judiciary and the courts are not independent.
If the court cannot make a decision free from the influence of the government, its decision
might be against the interest of justice and trigger public outrage. An example is Sanlu’s
poisoned milk powder which caused serious kidney harm and even deaths of many
infants. The parents of the victims went to the court to sue the company, however, the
court refused to accept the cases for the reason that they were still “waiting for the guide of
compensation from the government”.% At last, the local court accepted to deal with these
cases; nonetheless, it is hard for the public to trust that the judgment would be in
accordance with law rather than the interests of the local government. Not only do the
courts lack institutional independence, individual judges are not independent either. A
judge may have to adopt the guidance from a leader in his or her court, e.g. the president of
the court, or the adjudication committee of this court, or another court of higher status. A
lack of independence of the judiciary is perceived to be an important reason for
miscarriages of justice and therefore become a source of disputes between the public and

judiciary, because judicial independence is perceived to be “an institutional guarantee of

% Paragraph 2, Article 63, Section 1, Chapter 4, Part 1 of the Criminal Law of the PRC.
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judicial fairness”,”” judges cannot be neutral if they are not independent.®® Li Jing argued
that two institutional obstacles of judicial independence and fairness are the localization
of judicial power and administrative character of the judicial system. The former indicates
that the personnel are also managed by the local government and party organizations, and
funding comes from the local finance. The latter indicates that a judge is also a civil
servant, and to ensure the correctness of every judgment, a judgment will be passed on to
different levels for approval and checked on by the leaders. * The problems of
independence of Chinese judiciary will be specially discussed in Chapter 3.

1.2.3 The Perceived Problems of the Media

Whether a case receives intense public attention is also related to the way that it is
presented in the media. The role of the media, therefore, becomes relevant to the central
issue of this thesis. Sensational stories are more likely to catch the headlines, e.g. Huang
Jing’s case, where a female teacher was found dead while naked. The reports frequently
used titles consisting of “female teacher” and “nude death”,%° and some reports even
contained Huang Jing’s photos while living to show Huang Jing was young and
beautiful.1°* As He Haibo argued, “sex, violence or injustice -- the elements of Hollywood
movies is all concentrated on Huang Jing’s case”.1%? Because of commercialization,
Chinese media are more motivated to produce popular and attractive coverage for market
share. A popular criticism is that the media is not impartial and objective.*®* More

specific: “some journalists hype cases before they know the truth and result in improper
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public opinion”;%* use some sensational and tendentious words or description in coverage
and create pressure on the court;'% the media do not reflect different voices from the
publicl®® etc.

However, commercialization is not entirely responsible for the media’s bias. The
predomination of positive propaganda and coverage is a requirement and principle of
Chinese media. The reason is that if the negative coverage is too intense, it will “mislead”
the public that the ingrained problems are hard to resolve and affect the public’s
confidence in the future.’®” The Chinese media is still perceived to be the mouthpiece of
the government and the CPC and is subject to various restrictions, despite that the freedom
of speech and the press is established in China’s constitution.’®® There are boundaries
which the media is required not to step over at critical reporting. A senior journalist
explained that the official identity has provided Chinese media the ability to solve some
problems for the people, but it also set some certain limits or rules for their reporting, e.g.
when considering to report or not and how to report, the media have to consider “what
level’s authority is involved and to what level they can criticise”, “the problems of images
and guidance”, and how sensitive the case is etc.1%° Therefore, as Liebman argued, “the
Chinese media are best understood not as increasingly independent, but as
commercialized government mouthpieces”.1°

In principle, Chinese media have access to trials, provided by Several Regulations
on Strictly Enforcing the Principle of Open Trials by the SPC in 1999; and Six Provisions
on Open Justice in 2009. However, a tension between Chinese media and Chinese courts
is visible, evident by a judicial interpretation issued by the SPC -- Some provisions on the

people’s courts to accept supervision from media and public opinion by the Supreme
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Court in 2009. It is rather interesting to see the scrutinized setting rules for the scrutinizer.
This is because sometimes the media can put pressure on the court for a particular decision
by reporting or threatening to report.** The Chinese media can have influence on legal
cases. As Liebman argues, if the media can successfully make a case a public topic, it will
also become a concern of the political leaders and they will urge the court to deal with the
case or give instructions about how to deal with the case.'*? However, the court also have
chance to retaliate as they have discretion to decide who can watch the trial. 113
Sometimes, the court even sues the media for defamation. For example, in 1995, the
magazine Democracy and Legal System published an article whose title is “A Meaningful
Lawsuit — Worker’s Daily was Sued for Defamation”; the trial court of the reported case
sued Democracy and Legal System by the reason that this article “wilfully distorted and
decried the trial activities and the decision, seriously defamed the court’s reputation”.
Democracy and Legal System lost in the first instance and appealed.'* Such tension is
apparently different from what it might be in a jurisdiction where the independence of the
judiciary and media are better established, which will be further developed in Chapter 5.

1.3. Do They Care? - The Reaction from the

Administration of Justice to Public Opinion

This part will discuss whether Chinese judges care about public opinion in high
profile cases, how “public opinion” is perceived by Chinese judges, and how Chinese
judges deal with or react to intense public opinion.

Chinese judges are expected to care about public opinion at some point. The people
are perceived to be of great importance in state ideology, e.g. every court is called the
people’s court and every judge is called the people’s judge, as they are expected to be. It is
a legal duty for Chinese judges to serve the people.!*® Courts and judges are supposed to

110 Benjamin L. Liebman, ‘Watchdog or Demagogue? The Media in the Chinese Legal System’, Columbia
Law Review, Vol. 105, No. 1, 2005, p. 59.

1 ihid, p. 112.

112 ihid, p. 92.

113 ihid, p. 113.

14 1 eng Jing, ‘A Court Sued a Media — Thinking Inspired by a Defamation Lawsuit’ (A% B R &5 57 15 45
iR ——— 2 44 2R AU E 7 B 51 & (1 J %), Peking University Law Review, Vol. 2, No. 1, 1999, p.
267-280.

115 Article 3, Chapter 1, Judges Law of the PRC.
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provide legal service to the people,®

and endeavour to work to the people’s
satisfaction.!'’ For example, in its annual work report of 2010, the SPC indicates that it
should “handle the cases which have relatively great influence on the society carefully and
properly”, “inform the society about the progress of the trial in time and reply to the social
concerns”.!*8 It also highlights that the courts “have opened 853 emails in order to
increase channels of collecting public opinion”, “actively accepted scrutiny from all
sectors of the society” and “listened to the opinions of the media and the internet users
carefully and improve our work continuously”.*'® In 2009, the SPC enacted a judicial
document regarding the requirements of the communication with the public.1? “The Key
Issues of Work of the People’s Courts in 20117, which is issued by the SPC, provides that
all of the courts should

listen to the people’s opinions and suggestions on the work of courts in
time; find out the society’s comments on the work of the courts by
opinion polls and many other kinds of methods; carry out actively the
activities to create the courts and judges who are satisfying to the
people.t?!

Guided by such law and policy, it is very difficult for any judge to simply ignore
public opinion. This might explain why the Chinese judges make an effort to persuade the
public, during or after the trial, that the procedure and the decision are fair in light of the
evidence and the law. For example, in the case of drag-racing in Hangzhou, suspicions
emerged and developed that the defendant on the stand might not be the real perpetrator

Hu Bin, because of the significant difference between the published photos of Hu Bin at

16 i Lifeng, ‘It is Judges’ Glorious Mission to Serve the Overall Situation and Administer Justice for the
People’ CHKJRMRS~ NN RANZREE 65 % 4r) (Chinacourt, September 4™ 2009)
<http://www.chinacourt.org/html/article/200909/04/372557.shtml> accessed April 26™ 2014. More special
coverage on this subject is available at:
<http://www.chinacourt.org/zhuanti/article_list.php?sjt_id=435&kind_id=1&list_article_page next_page
=1>.

117 Li Shaoping, ‘ Adhere to the Satisfaction of the People as the Ultimate Standard of the Performance of the
Administration of Justice’ ("R [ BAFE A K58 75 S i A5 14E) (Tianjincourts, October 26
2010) <http://tjfy.chinacourt.org/public/detail.php?id=14845> accessed April 261 2014,

118 Wang Shengjun, ‘The Work Report of the SPC” (#=1 A Rt TAEHk %) (Xinhua, March 18" 2010)
<http://news.xinhuanet.com/politics/2010-03/18/content_13192577_1.htm> accessed April 28" 2014.

119 ihid.
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) 20 %5), April 131 2009.
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the accident scene and the defendant on the stand.*?? Under great pressure, the trial court
-- Xihu District People’s Court of Hangzhou, sent a fax to Xinhua Net to confirm that the
defendant at the trial is Hu Bin and the court asserted that the identification of Hu Bin was
verified through strict judicial procedure.*?® Subsequently, a person was put in
administrative detention by the police as the punishment for disseminating the rumour and
misleading public opinion.?* After announcing the judgment, the court also held a press
conference to explain why it reached the decision and addressed the public’s concerns,
e.g. why Hu Bin was found guilty of “causing a traffic accident” rather than “endangering
public safety by dangerous means” which is more serious and where the death penalty is
applicable.? Apart from press conference, judges might also accept interviews or
provide a written reply to journalists. For example, in Li Qiming’s case, the trial court
gave a written reply to the questions about conviction and sentence raised by some
journalists. 126

In attempting to avoid controversy after the trial is concluded, Chinese judges even
test public opinion before they make their decision. For example, in Yao Jiaxin’s case, the
court distributed questionnaires to the 500 members of the audience of the trial to collect
their opinions on , for example, sentencing; as a judge stated that this case was very
influential, and the court attempted to “listen to different opinions by this way, so that the
collegiate penal can consult the result of the questionnaires and also consider the
arguments of both the prosecution and the defence, and therefore to ensure the final

121 SPC, The Notice about Printing and Circulating “The Key Points of Work of the People’s Courts in
2011 by the SPC (i NRERE R T EI R ( ~O——4F NREBE TAEZ &) i@ %), Document
Number [2010] No. 1 (7%4[2010]1 %), January 14" 2011.

122 Li Shuming, ‘The Substitute of Hu Bin: Wrong Target?” (§Hx&“& &171”: T4 THF?),
Procuratorial Daily, August 5™ 2009, p. 5.

123 “The Court of Xihu District of Hangzhou Replied to the Rumour on the Internet: Hu Bin’s Identification
is Confirmed without any Doubt’ (Ht/H PR [0l B 2% 4% 5 SR S 03 B JE&€E) (Xinhua, July 27™
2009) <http://news.xinhuanet.com/legal/2009-07/27/content_11782090.htm> accessed February 71" 2014.
124 Fang Lie and Dai Jinsong, ‘The Person Who Fabricated and Spread the Rumour of ‘Hu Bin’s Substitute’
Has Been Detained According to The Law’ (H2i& SUfi B & & 0 & & B KIEAT B ) (Xinhua,
August 24™ 2009) <http://news.xinhuanet.com/legal/2009-08/24/content_11937179.htm> accessed
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judgment is more fair”; and it was not the first time that they seek opinions on sentencing
from the audience of a trial.!>” However, the representativeness of the audience is
problematic. 400 of the audience were university students and most of them are from the
same university as the defendant; at the same time, a lot of rural residents who requested
to watch this trial (the victim is from rural area) were refused because of the court’s
restriction on the numbers of the audience residing in rural areas.'?® The trial court did not
publicize the result of the questionnaires. However, postings such as “Yao Jiaxin must be
executed” are very common on the internet. In the first instance, Yao Jiaxin was found
guilty of murder and received the death penalty.

What is discussed above suggests that Chinese judges are concerned about public
opinion. They are especially concerned about the opinions expressed on the internet, as is
evident from various policy documents and speeches by the senior judiciary, e.g. in “The
Suggestions on Strengthening the Communication with Public Opinion by the SPC”, the
SPC requires each court to improve the communication with netizens (internet users) and
leaders of the courts at each level should participate into direct communication with
netizens at least once a year in order to learn their opinions.*?° Recently, several online
systems have been also developed to observe online public opinion about particular topics
and generate reports. These products are developed by either the authority’s media
providers or commercial companies. Several examples of the former are: public opinion
detection system of “Justice Net”, which is established by Procuratorial Daily and its
official website — jerb.com whose name is “Justice Net” and it claims that this system is
customized for political and legal organs including the judicature;'® “The situation of
online public opinion”, which is published by People’s Daily and its official website
People.com twice per week since 2009 and the topics are not specialized to legal cases, 3!
and it also has a special channel of reporting the situation of public opinion on its official

website.’*2 An example of the commercial products is the “military-dog online public

127 Yang Changping, ‘Follow-up Report of Yao Jiaxin’s Case: the Tribunal Distributed Questionnaires,
Audience became Jurors’ (2 5K 55 S48 VERE R M4 A A 55048 “f% #) (China.com, April 131" 2010)
<http://www.china.com.cn/news/txt/2011-04/13/content_22353197.htm> accessed April 28" 2014.
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opinion monitoring system”, which is commercial service.!*® The information resources
of these systems are all from internet. What they emphasize are mainly problems and
disagreements. However, why has public opinion on the internet been received such great
attention from the authorities compared with public opinion of other types?

A noticeable background, as stated by “Justice Net”, is: “the internet has become an
information distribution centre and an amplifier of public opinion, and online public

29 ¢

opinion is the ‘weather wane’ of society and public opinion”, “a survey suggests that
around 80% popular topics on the internet are about politics and law”, “positive public
opinion is not strong yet”, and negative public opinion “was stirred up on the internet,
which interrupted operation of political and legal organs and seriously damaged their
image”.'®* Its aim is to “construct positive mainstream public opinion”.**® This suggests
that the authority is attempting to influence and construct public opinion. At this point, a
critical issue has arisen: public opinion, at least what it appears to be, is subject to
influences and is mouldable in China, which will be further discussed in this thesis,
especially in Chapter 4 when discussing openness of the justice system and Chapter 5
when discussing censorship of the media and the internet.

However, why are Chinese judges concerned about public opinion? An explanation
might be: Chinese judges could be removed from their office if they are responsible for
“errors” which cause outrage from the public, which will be further discussed in Chapter
3. In some circumstances, even the judges who did not hear the case might be punished.
For example, the accused in an influential fraud case, Shi Jianfeng, admitted that he
evaded highway tolls of approximately RMB 368 millions, and was found guilty of fraud
and received life imprisonment; the public was shocked by the amount found in the
judgment and expressed their doubts about miscalculation.®® Unexpectedly, Shi asserted
that he confessed in order to cover for his brother which was subsequently confirmed by

133 The official website of this system is: <http://www.54yuging.com/channels_2.html>,
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his brother.r3" A guilty plea is not legal in China and it is against the principle of
discovering the truth and applying the law correctly®®® if judges accept guilty pleas
without investigation. The Higher People’s Court (HPC) of Henan Province held a press
conference to give information about the progress of this case. In the conference, the CPC
committee of the HPC of Henan declared that: they would punish the relevant judges as
the trial court “did not investigate the case carefully nor check strictly during the trial”,
“the judgment undermines the image of the people’s courts and the people’s judges, the
dignity of law, and public confidence in the administration of justice”; both the presiding
judge and the president of the first criminal tribunal was removed from office, subject to
training and further decision; a vice-president of the trial court was suspended from his
work and subject to investigation; the president of the trial court would be admonished by
a talk; and the condemnation of the trial court would be circulated in the whole province;
the HPC would write a review report to the CPC committee and the PLC of Henan
Province because it perceived that it failed to provide supervision effectively to the trial
court.3®

Therefore, if one argues that Chinese judges should develop a thick skin and isolate
themselves from public opinion, this fails to take account of the systemic context of this
issue. As evident in the statement about the online public opinion monitoring systems and
the statement of the reasons for punishing those judges involved in the “sky-high tolls”
case, the image of the justice system is a significant concern. The appearance of the justice
system matters no less than the actual situation. A leader of a local court even encouraged
judges to make friends with journalists.**° The president of a HPC asserted the court

should “respond positively to all kinds of online public opinion, change passive
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prevention to positively leading and grasp the initiative in public opinion”.*** The tension
between the court and the media is evident in the attitude of the court towards the media,
e.g. “counter attack” and “sniper war” etc. are used to express how the court should
arrange some judges to write articles to reply to the “tendentious, emotional, and
unreasonable speeches on the internet”.**? However, an improved image does not
necessarily indicate an improved system. Whether the court takes improving their own
work seriously is another matter, which will be developed in Chapter 4.

At this point, a further question arises: whether Chinese judges care about public
opinion enough to bend the decision in order to please or appease the public? If so, how
far is this conclusion applicable and why? If not, what is the stronger influence over public

opinion on Chinese judges? These issues will be discussed in the next section.

1.4 Trial by Public Opinion? - Who Has the Last Say on a

Legal Case?

Chinese judges appear to bow to public opinion or the “public opinion” perceived by
them, e.g. the Liu Yong and Yao Jiaxin decisions triggered outrage from the public and
they finally received the death penalty, as discussed previously. However, this evidence is
not conclusive, because a judgment made in the light of the law and evidence could also
be persuasive to the public, e.g. in Yao Jiaxin’s case, the death penalty is applicable to a
murder charge. Also, not every high profile judgement pleases or appeases the public, e.g.
the drag-race case in Hangzhou, where the defendant only received three years’
imprisonment. The concern that “public opinion compromises judicial impartiality and
independence” presumes that the public have the last say on a legal case and constitutes a
major risk to judicial impartiality and independence. The dynamic implied by this
argument is: a case has received intensive media coverage and great attention from the
public, subsequently the public expressed their opinions in paper media, social media, or
on the internet and this constitutes great pressure, finally judges yield to public opinion.

However, this is not true in mainland China. This is an issue of who has the last say on a

141 Qian Feng, ‘Realizing Judicial Impartiality in the Environment of Online Public Opinion’ (%45 £ i ¥
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142 jbid.

34



legal case and this part will discuss the dynamics of public opinion and judicial decision
making.

As previously established in section 1.2.3, if a case becomes the concern of the CPC
or government leaders, they might instruct the court to deal with the case in a particular
way. This indicates that the government is able to and does influence the decision making
of legal cases, and the government can decide what public opinion will be influential.
Chinese lawyers have sometimes attempted to take advantage of this dynamics for the
interest of their clients, e.g. Liu Yong’s lawyer told the journalist that he wrote letters to
the leadership of the CPC committee of Liaoning, the SPC, and the HPC of Liaoning with
attempts to save Liu’s life by interference from them.*® Liu Yong eventually was
sentenced to death and executed after the retrial by the SPC. When referring to this case,
Sun Liping argues that public opinion could help the disadvantaged groups to claim their
interests as the intervention of public opinion could change the result.!** Therefore, Sun
further argues that China is facing a dilemma i.e. “although interference of power often
lead to unfairness, under the circumstances of judicial corruption, some apparent
unfairness could not be corrected without interference of power”.14°

However, Sun’s argument is not always applicable. Public opinion is less likely to
have an impact on judicial decision making if it is not a concern of these influential
authorities or the higher authority inclines to take a hard line for their own interest
especially in politically sensitive cases e.g. Wang Lijun’s case where Wang fled to the US
consulate in Chengdu. Apart from the government, the CPC especially the PLC,
individual government leaders or party leaders, and the People’s Congress at different
levels could also have influences on the court. Although the last one is legitimate as
provided for in the Constitution, all the rest are illegal theoretically according to the law.
The internal direct interference in the judicial system to a trial judge might be a court at
higher status, a leader of the court or a court of higher status, e.g. the president of the court,
and the adjudication committee. All the potential interference discussed above cannot

conclude that the public is the major risk of the independence and impartiality of Chinese
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judges. This will be developed in Chapter 3 when discussing the situation of judicial
independence in China.

This dynamics is relevant to the position and the nature of the courts in China: the
court is not only an institution of dispute resolution but also bears a social governing
function, evident by what the vice-president of the SPC -- Shen Deyong stated: “the
judicial power is one of the most important and effective means of social management”. 148
In routine cases, the court exercises its power independently to resolve disputes according
to the law. In the cases of significance and great influence on the society, the court has to
consider social stability which is particularly stressed in China, and to co-operate with the
procuratorate, the police, and the government. What decision serves this interest best is
subject to the discretion of the CPC and the government rather than judges, this is why, as
previously discussed, that in Sanlu’s contaminated milk powder case, the court refused to
file and hear any case presented by victims’ parents before the government set-up the
standards of compensation. Therefore, whether intense public opinion constitutes “public
opinion supervision” — legitimate public scrutiny in the state ideology or a risk of judicial
impartiality is subject to the discretion of the authoritarian state in individual
circumstances, which suggests dual-standards. This explains why on one hand “guiding
public opinion to a correct direction” is frequently stated by the senior CPC leadership and
the senior judiciary regarding the topic of public opinion and judicial impartiality. The
crucial issue raised by such statement is: who can decide what the “correct” decision is?
The answer is apparent following the logic of an authoritarian state. If public opinion does
not concern anything sensitive, the problem might be addressed to appease the public and
avoid more turbulence. Otherwise, the authority is able to silence the public by censoring
information or repatriating citizens who speak out, which will be developed in Chapter 5.
On the other hand, the authority could declare that they represent public opinion and take
advantage of it as a justification of their decision, e.g. in propaganda reporting of a court’s

decision on a case, a frequent expression is: the decision “has achieved good legal effect
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and social effect”,**” which is to demonstrate that the decision is made in light of law and

evidence and at the same time is well accepted by the society, and is part of the judicial

policy.
Therefore, this thesis argues that in an authoritarian state such as China in the sense

148

that the judiciary is subordinate to the state power, freedom of speech is subject to various
restrictions for the interest of state power, and its democracy would not be recognized in
the sense of western liberal democracy, if the public could directly assert pressure on the
judiciary and influence their decision making, it would constitute a challenge to state
power, which is against the nature of authoritarian rule. China’s concern about public
pressure in high profile cases might be interpreted to be an anxiety to the threat from the
public and to the monopoly of the power of governing rather than a concern about public
opinion’s potential negative impact on the rule of law. This thesis will develop this
argument in Chapters 2, 3, 4 and 6 by analyzing the situation of impartiality and
independence of the Chinese judiciary, the openness of the justice system, and public
participation in the Chinese justice system.

Concluding Remarks

In recent years of mainland China, intense public opinion is triggered by high profile
cases. Chinese scholars are concerned that public opinion could compromise the
impartiality and independence of the Chinese judiciary. They have been debating on this
topical issue from a legal or more jurisprudential perspective and it becomes a densely
researched area. This chapter has provided background information of this debate with
primary analysis, and concludes at this stage that intense public opinion on high profile
cases is more complicated than a pure jurisprudential issue of judicial impartiality or
judicial independence but closely associated to its social and cultural context in China.
This chapter has also raised relevant issues which will be further developed in the

following chapters. The next chapter concerns a key concept of this thesis “judicial
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impartiality”. When Chinese scholars draw insights from Anglo-American jurisprudence
to analyse China’s problem, terms such as “judicial impartiality”, “judicial independence”
etc. might deviate from its implications in Anglo-American jurisprudence, because the
context is different. The next chapter will analyse this concept in China’s distinctive
social, cultural and political context, in order to develop more in-depth understanding

about what “judicial impartiality” is regarding public opinion in China.

38



CHAPTER TWO

DEFINING AND DEFENDING JUDICIAL
IMPARTIALITY IN THE CONTEXT OF THE
INFLUENCE OF PUBLIC OPINION

Introduction

The previous chapter has provided an elementary analysis of the background of the
debate on public opinion and judicial impartiality in China. It is established that the
perceived problem that public opinion might undermine judicial impartiality is more than
a technical legal/jurisprudential issue in China’s context. Rather, it might be a symptom of
other problems, e.g. problems of independence, incompetence, the corruption of Chinese
judiciary, public concern about the problems of social inequality etc. It is also established
in the previous chapter that public opinion might not be as powerful as it appears to be,
which will be further developed in Chapters 3 and 6; and several key terms in this debate
need further clarification in context, e.g. judicial impartiality, judicial independence,
public opinion.

This chapter will focus on the discussion of judicial impartiality. More specifically,
this chapter will critically analyse the term “judicial impartiality” used in Chinese
research literature by drawing insight from western research literature especially
Anglo-American jurisprudence, and then discuss how applicable is the conventional
western wisdom to the analysis of China’s situation, which is often employed by Chinese
research literature, as established in the introduction of this thesis.

A comparative perspective is relevant because: 1) judicial impartiality is a widely
accepted value which is provided by the Universal Human Rights Declaration that
“everyone is entitled in full equality to a fair and public hearing by an independent and

impartial tribunal, in the determination of his rights and obligations and of any criminal
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charge against him”'*° and this declaration was adopted without any dissenting vote, and
therefore it is a universal value endorsed by all the member countries of the United
Nations; 2) the concern about the influence of public opinion on judicial decision making
is not only openly expressed in China but also in other jurisdictions e.g. the US, especially
as regards the relationship between the US Supreme Court and the majoritarian opinion of
the public, which will be discussed in this chapter. By applying a comparative approach, it
Is also to discuss whether there is any variation of the same term or the same expression of
values in different political, cultural and social contexts.

Before starting the analysis on the substance, this chapter will establish the rationale
of this research first: why does it matter if the judicial decision making process is
influenced by public opinion? A conventional argument is, as stated above, that the
influence from the public might undermine judicial impartiality and independence.
However, this argument might face challenges include the following.

First, in order to make a better decision on a controversial issue, why should judges
not keep their minds open to more and diverse opinions from the public? Public opinion or
public outrage could serve as an information source warning of an error which judges
might regret. Second, judges should serve the people (which is particularly stressed in
China’s state ideology, as established in the previous chapter) and, therefore, their
judgments should reflect the people’s opinion. Third, if a particular decision is expected to
please most people, why not do this to maintain public confidence? Especially if one
argues that judges should endeavour to maintain public confidence in the justice system
which is of great importance for its efficiency and a decision which deviates from public
opinion is adverse to this. Fourth, one might argue law making is only justified by the
democratic process or values, and if a judge’s decision involves such activity, it will only
be justified by consulting public opinion, which particularly concerns common law
jurisdictions where judges can make and develop law. Fifth, in a jurisdiction such as
China where the judiciary is often perceived to be incompetent and even corrupt, the
benefit of public scrutiny is apparent, and the previous chapter has discussed Chinese
scholars’ arguments on the positive impact of public opinion’s influence on the

administration of justice.
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These counter-arguments suggest that the complexity of this issue defies any easy
and simple assertions. If it could be established that the public opinion’s influence on
judges might undermine judicial impartiality and judicial independence and should be
isolated for the interests of justice, a question might arise: what does “judicial
impartiality” and “judicial independence” indicate in different contexts? Is it possible for
judges to be impartial, as public opinion is not the only extra-legal factor which might
compromise this value? The answers to these questions depend on how the role of judges
and the nature of their work are perceived in different societies and legal systems.

This chapter will focus on the issues related to judicial impartiality and discussion
on the issues of judicial independence will be developed in the next chapter. The first
section will discuss “judicial impartiality” in Anglo-American jurisprudence and several
standards which are internationally accepted. Next, regarding the established definition of
judicial impartiality, against the background of a crisis of judicial impartiality, this thesis
will establish its argument of the influence of public opinion on judicial decision making.
These analyses will provide a comparative perspective of a further analysis on China’s
problems established in the previous chapter. As a result of the fallibility of judicial
decision making or misunderstanding of the public, public criticism becomes inevitable.
How to avoid public misunderstanding and how to maintain public confidence without
compromising judicial impartiality within public communication are two tough issues
before every court. An analysis of these two issues and its plausible counter measures will
be given in the third part. At the end of this chapter, this thesis will demonstrate where it
stands with regard to the issue of whether public opinion should influence the judicial
decision making process, and the issues which will also be discussed in the next chapter

will be given.

2.1 Defining Judicial Impartiality

It is a legal duty for judges to be impartial in numerous jurisdictions. For example,
the International Covenant on Civil and Political Rights (ICCPR) provides “In the
determination of any criminal charge against him, or of his rights and obligations in a suit

at law, everyone shall be entitled to a fair and public hearing by a competent, independent
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and impartial tribunal established by law.”**® China has signed but not yet ratified this
Covenant. However, China’s domestic law provides that judges must adjudicate
impartially in light of law and evidence.'®! The European Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR) also provides “in the
determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.”1%?

Judicial impartiality is a well accepted value and also a legal duty of judges.
However, what counts as being “impartial”? This part is addressed to elaborate the term
“judicial impartiality” by drawing insights from Anglo-American jurisprudence and the
well accepted international standards, in order to establish the foundation of the critical
review that this thesis will give. It concerns what is justifiable and what is not during the
judicial decision making process rather than in the substantial content of the decision. The
term ‘an impartial decision’, used in this thesis, refers to a decision made through an
impartial process and does not indicate any comment on the substantive content of the
decision. By drawing this boundary, this chapter is intended to indicate what it will
discuss rather than get into the controversy of whether there is outcome impartiality other
than procedural impartiality.*®3

The content of judicial impartiality is explained by international and domestic
judicial conduct guidelines, statutes and case law. By consulting these materials, this
thesis argues that there are two basic elements of judicial impartiality: first, freedom from
bias, prejudice and favour; second, open mindedness in considering all the relevant and
accurate facts. They will be developed in this section. Apparently, an impartial judiciary
should be competent and free from corruption and fear, which is still a public concern in
mainland China, as established in the previous chapter. However, this section will focus
on other relevant issues, e.g. unconscious bias of judges, impartial decision making in
hard cases etc., and will look at the problems of corruption and incompetence of Chinese

judiciary when discussing public confidence towards the justice system.

150 Article 14, Paragraph 1, International Covenant on Civil and Political Rights.
151 Article 7, Chapter 3, Judges Law of the PRC.
152 Article 6, European Convention for the Protection of Human Rights and Fundamental Freedoms.
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2.1.1. Free from Bias and Prejudice

To insulate judicial decision making process from prejudice or bias is crucial to
maintain judicial impartiality, which is acknowledged by The Bangalore Principles of
Judicial Conduct.?>* However, what constitutes a bias or prejudice and how to recognize
it?

In Black’s Law Dictionary, judicial bias is interpreted as “bias that a judge develops
during a trial... must be personal or based on some extrajudicial reason.”*>® Prejudice is
interpreted as “a preconceived judgment formed without a factual basis; a strong bias”.1%
This chapter will not distinguish prejudice and bias and will use both to indicate
partiality.’>” The Commentary on the Bangalore Principles of Judicial Conduct defines
bias or prejudice as that which “represents a predisposition to decide an issue or cause in
certain way which does not leave the judicial mind perfectly open to conviction”.**® For
example, in a controversial case, if a particular decision is made to cater to the moral
belief of the judge, the decision making is partial and unfair. However, if a judge carefully
weighs different values and considers what is agreed with law, even if the decision is
compatible with his or her personal moral belief, it is less likely to be accused of being
biased. For example, in an abortion case where the law about abortion is not decisive,
there is no consensus achieved on this issue in society and the judge is personally against
abortion unless the fetus endangers the mother’s life. The woman’ wants to terminate
pregnancy because it is a result of rape; however, her life is not endangered by pregnancy
in this case. If the judge makes a decision against the woman’s request, this decision is
coincidently compatible with the judge’s moral belief. However, the decision making

process is still impartial if this personal belief is not involved in reasoning. If the judge

158 William Lucy argued impartiality is more than an attitude and it includes both procedural impartiality
and outcome impartiality. See William Lucy, ‘The Possibility of Impartiality’, Oxford Journal of Legal
Studies, Vol. 25, No. 1, 2005, p. 8.

154 Economic and Social Council of United Nations (ECOSOC), ‘Bangalore Principles of Judicial Conduct’,
Value 2.

155 Bryan A. Garner (eds), Black’s Law Dictionary (7™ edition, West Group 1999) p. 153.

1%6 ihid, p. 1198.

157 Nugent distinguishes bias from prejudice. He explained that “prejudice may be more overt and forceful,
while bias has a tendency to be less overt and more sublime”. See Donald C. Nugent, ‘Judicial Bias’,
Cleveland State Law Review, Vol. 42, Iss. 1, 1994, p. 3. This subtle difference will not make a significant
difference in the discussion of judicial impartiality in this thesis, so this chapter will not distinguish them.
1%8 United Nations Office on Drugs and Crime (UNODC), ‘Commentary on the Bangalore Principles of
Judicial Conduct’, September 2007, paragraph 57, p. 59.
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refuses the woman’s request only because he is morally disgusted by this request, or he
approves the woman’s request only because of sympathy, the decision making is not
impartial because the judge’s bias is involved or even decisive in the decision making
process.

In the previous example, bias is exemplified as a kind of preference. However, as
Ofer Raban argues, not all kinds of preference are bias, e.g. a judge is not being partial if
he or she prefers an honest litigant to a dishonest one; therefore, he argued that only
unjustifiable preference can be bias, which includes preference which is wrong or neither
right nor wrong.2*® The reason given by him is that preferences are controversial and often

2% ¢

“reflect the self-interest of the chooser”, “the use of such beliefs as considerations in legal
determinations can consistently benefit or injure certain individuals or groups”.1®
However, does bias only reflect the self-interest of the decider and if the judge prefers to
decide the case by consulting public opinion, is this justifiable preference?

Bias includes judges’ personal bias, and external bias which might be involved in
judicial decision making process, e.g. gender bias or racial bias in the community. Public
opinion could be, but does not always constitute, an external bias. If a judge is aware that
he or she would give a different decision without public pressure, public opinion
influences adjudication as an external bias. However, a judge is also a member of his or
her community and might share some biases as “values” with the community. The
perceived public opinion by a judge might be internalized to become a personal bias but
the judge might not be conscious of this impact on his or her judgment. The rules of
recusal might be consulted to recognize bias in practice, however, they mainly concern
whether the judge has personal interests which might cause bias. As evidence of what is in
judges’ minds is unlikely to be available, it is difficult to obtain evidence on whether
judges are influenced by public opinion nor not, unless in situations when judges are
conscious of it and admit it. What is practical might be to select and appoint judges who
could act in good faith and keep scrutiny on their conduct. Judges’ conduct and speech
inside and outside the courtroom might be the most accessible evidence of their good

faith. Therefore, “a judge shall not, in the performance of judicial duties, by words or

159 Ofer Raban, Modern Legal Theory and Judicial Impartiality (The Glass House Press 2003) p. 1.
160 jbid, p. 111.
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conduct, manifest bias or prejudice towards any person or group on irrelevant grounds.”%

Judges also have duty to “prevent lawyers engaging in racist, sexist or other inappropriate
conduct” “in proceedings before the court”.1%2 In summary, conducts or speeches which
might invite reasonable doubt about their intention of impartiality should be avoided by

judges.

2.1.2 Open Mindedness: Considering All the Relevant and Accurate
Facts and Law

In the previous section, it is established that judicial impartiality indicates a decision
making process that is free from bias. If judges make decisions by drawing lots, which
excludes even the unconscious bias that judges might have, does this constitute an
impartial decision making process and is this desirable considering the values of the rule
of law? The answer is no. Judicial impartiality

IS more than a narrow preclusion against bias or prejudice concerning
certain persons... It is, more broadly, an affirmative duty to ‘maintain an
open mind in considering issues that may come before the judge’.
Impartiality in this sense is the core element of fairness and neutrality in
the administration of justice.1®3

Matthew H. Kramer also argues impartiality includes not only disinterestedness but
also open-mindedness, which includes the absence of prejudice, favouritism and
whimsicalness and impetuosity.'®* Open mindedness indicates that judges equally
consider all the relevant and accurate facts supported by evidence presented and issues in
an unbiased way. Open mindedness is, therefore, crucial for judicial impartiality
especially when the legal issues involved are controversial and no conclusive answer is
available in law, as it could contribute to a sounder decision. Therefore, deciding a case
through a random process is not impartial although it is neutral and free from any

partiality and corruption; because it ignores the relevant facts and issues; it is “blind...

161 UNODC, ‘Commentary’, p. 124.

182 jbid, p. 127.

183 Donald L. Burnet, ‘A Cancer on the Republic: The Assault upon Impartiality of State Courts and the
Challenge to Judicial Selection’, Fordham Urban Law Journal, Vol. 34, 2007, p. 272.

164 Matthew H. Kramer, Objectivity and the Rule of Law (Cambridge University Press 2007) p. 54-59.
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generates uncertainty, and denies reason”;'% and excludes consistency which is especially
Important in sentencing.

The judicial decision making process is also a process of collecting relevant
information. Whether in inquisitorial or adversarial mode, each party should have the
opportunity to participate and express their views in case the decision maker might ignore

some vital information,6¢

and impartiality should be based on all “reasonably accessible
information that is both accurate and relevant”.*®” Open-mindedness is called for by the
diversity of the society and culture, and therefore judges have to be aware of and well
informed about that diversity. The Bangalore Principles indicate the duty for judges “to be
responsive to cultural diversity” and that they should take “educational opportunities” to
help with this - to assist judges “to be and appear to be impartial” - but it emphasizes that
“it is necessary to take care that these efforts enhance, not detract from, the judge’s
perceived impartiality”.1®8 This raises the issue of the diversity of the judiciary.

William Lucy argues that both the individual judges and the entire judiciary should
reflect the diversity of the community where they work: “calls for a more representative
judiciary are therefore surely calls for a judiciary better able to understand, and less likely
to pre-judge, the experience, background and situation of those before them”.2%° This
thesis argues that to be open-minded suggests that judges keep their mind open to all the
relevant differences which are presented before them, rather than that they should have the
same kind of or a better understanding than anyone else that has such experience; e.g. a
judge does not have to be disabled to understand that disabled litigants need assistance,
nor has a judge to be homosexual to understand that a homosexual litigant should be
treated equally. Experience and background might be associated with a better
understanding; however, they might also lead to preconceptions. If to be representative
indicates to represent the community, perhaps juries or the judges elected by the people
could be more representative of the community. This idea suggests that a judge’s gender,
race, ethnic origin or life experience can determine whether he or she can be impartial and

competent to some extent, which is problematic.

165 Neil Duxbury, Random Justice on Lotteries and Legal Decision-Making (Oxford University Press 1999)
p. 3.

166 Kramer, Objectivity, p. 60.

167 ibid, p. 64.

1688 UNODC, ‘Commentary’, paragraph 186, p. 123.

46



An apparently simple method to achieve a diverse judiciary is by quota. The
independent Advisory Panel on Judicial Diversity in England and Wales has made it clear
that “there should not be diversity quotas or specific targets for judicial appointments”, 170
because “talent is not concentrated in people from one particular gender, ethnic or other
background”.}’* The actual connection between judicial impartiality and the judicial
diversity campaign is that effort might be taken to select judges from a wider range and
thereby clear the barriers which prevent some members from unrepresented groups, who
are eligible to be a judge, from being a judge, and therefore enhance the possibility of a
higher quality judiciary who could be more able to be impartial. This understanding is also
compatible with what is suggested in the explanatory notes of the Tribunals, Courts and
Enforcement Act 2007 on enlarging the pool of judicial appointment to reduce obstacles to
judicial diversity.'’? This thesis agrees with this idea because the ability to be impartial is
not concentrated in a particular social group.” This thesis argues that to constitute a
certain type of judiciary on purpose, no matter whether it is diverse or homogenous, could
be problematic. An example is the Chinese judiciary and the People’s Assessors (PAS).
The Chinese judiciary predominantly consists of the CPC members, and the PAs also lack
diversity, because of purposive construction of their composition through selection
criteria, which will be developed in Chapter 3 and Chapter 6.

Another issue that has arisen in the previous discussion of open mindedness is:
whether a fixed opinion of a legal issue constitutes partiality. This thesis argues that it is
both justifiable and practical for judges to have their own opinion on controversial legal
issues, if they equally consider other opinions. As Justice Scalia argued, impartiality does
not suggest that judges should not have “preconceptions on legal issues”, but rather that

they should be “willing to consider views that oppose his preconceptions, and remain

189 Lucy, ‘Possibility of Impartiality’, p. 15-16.

170 The Advisory Panel on Judicial Diversity (APJD), ‘The Report of the Advisory Panel on Judicial
Diversity 2010°, p. 20, rec. 5.

1 ibid, p. 32, paragraph 97.

172 The aim is to increase the pool of those eligible for office, but the current system of merit-based
appointment will remain.” See Note 288, explanatory notes on Tribunals, Courts and Enforcement Act 2007
<http://origin-www.legislation.gov.uk/ukpga/2007/15/notes/division/4> accessed May 19™ 2014,

17 This might enhance the appearance of judicial impartiality and public confidence. A possible but not
definite result is that the judiciary might become more and more diverse. Its potential impact on judicial
impartiality is: there are controversial legal issues which do not have conclusive answers; different views
held by different judges can help each other to keep their mind open. They can exchange ideas in judges’
training or other activities of the community of judges. Or they can be informed by reading other judges’
judgments.
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open to persuasion”.”* However, will more information increase the possibility of bias
rather than improve impartiality? This thesis argues that this contingent phenomenon
actually suggests that if a decision-maker is not open minded, the more information he or
she gets, the more likely it is that he or she may confront a piece of information to
reinforce the already existing personal bias and close their mind to other relevant
information, and, therefore, generate a partial decision. Psychological research suggests
that confirmation bias or pre-decisional distortion might occur in the legal decision
making process, e.g. Carlson and Russo find that mock jurors could seek and reinforce the
information which is consistent with their prior-beliefs.}” This phenomenon indicates the
fact of a closed mind to other relevant and accurate information rather than an open mind.
It suggests that limited information will narrow a decider’s mind and generate partiality in

the opposite way.

2.1.3 Judicial Impartiality as Both a Matter of Fact and Appearance

Previously, it was discussed what judicial impartiality should be as a matter of fact.
However, judicial impartiality is more than this. In the first part when discussing bias, it
was established that judges should be cautious about their speech and conduct to avoid
reasonable doubt about their faithfulness to impartiality, which actually concerns the
appearance of judicial impartiality. This thesis argues that the appearance of judicial
impartiality is also indispensible to judicial impartiality. “Because appearance is as
important as reality in the performance of judicial functions, a judge must be beyond
suspicion.”’® The actual impartiality “protects the due process rights of litigants” and the
appearance of impartiality “preserves public confidence in the judiciary”.}’” The
importance of the appearance of impartiality is stated by the Bangalore Principles of
Judicial Conduct in Article 2.2: “a judge shall ensure that his or her conduct, both in and
out of court, maintains and enhances the confidence of the public, the legal profession and
litigants in the impartiality of the judge and of the judiciary”. Therefore, judges’ legal duty
to be impartial requires them to be and also to appear to be impartial.

174 Republican Party of Minnesota v White 536 U. S. 765 (2002).

175 Kurt A. Carlson and J. Edward Russo, ‘Biased Interpretation of Evidence by Mock Jurors’, Journal of
Experimental Psychology: Applied, Vol. 7, No. 2, 2001, p. 91-103.

176 UNODC, ‘Commentary’, paragraph 110, p. 83.

177 Republican Party of Minnesota v. White, 536 U. S. 765 (2002).
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The appearance of judicial impartiality as an indispensible part of judicial
impartiality is also established in case law. In Morris v. United Kingdom, the European
Court of Human Rights (ECtHR) defines judicial impartiality as follows:

As to the question of “impartiality”, there are two aspects to this
requirement. Firstly, the tribunal must be subjectively free of personal
prejudice or bias. Secondly, it must also be impartial from an objective
viewpoint, that is, it must offer sufficient guarantees to exclude any
legitimate doubt in this respect.*’®

This definition of judicial impartiality, in both the subjective and objective respect,
is also adopted by the Commentary on the Bangalore Principles of Judicial Conduct.1”® A
Turkish judge, Kemal Sahin, summarizes this definition as a distinction between
subjective impartiality and objective impartiality.*8 This distinction is a different rhetoric
of the actuality and appearance of impartiality. This chapter will use the terms of actuality
and appearance in later discussion. The latter is no less important than the former because
otherwise it would undermine public confidence on the administration of justice. As
stated by the old adage “justice should not only be done, but should be manifestly and
undoubtedly seen to be done”,*®! judicial impartiality must not only be done but must be
seen to be done. It is stressed in the case law of the ECHR as previously discussed, and it
was also adopted by the previous judicial ethics canon of China.'®

Since the significance of the appearance of judicial impartiality has been
established, a relevant question arises: how to recognize a failure of the appearance of
judicial impartiality? The failure could be either actual bias or a reasonable doubt of bias.

However, from whose perspective? “The perception of impartiality is measured by the

178 Morris v United Kingdom (2002) 34 EHRR. 52, paragraph 58, [Findlay v United Kingdom (1996) 21
EHRR CD7].

19 UNODC, ‘Commentary’, paragraph 53, p. 57-58.

180 Kemal Sahin, ‘Impartiality of the Judiciary’, Ankara Bar Review, No. 1, 2008, p. 17. These two terms are
also used by other literature, e.g. Office of the High Commissioner for Human Rights in cooperation with
the International Bar Association, ‘Human Rights in the Administration of Justice: A Manual on Human
Rights for Judges, Prosecutors and Lawyers’ 2003, p. 137.

181 The King v Sussex Justices [1924] 1 K.B. 256.

182 SpC, The Fundamental Rules of Judges’ Professional Ethics of the PRC (4 N\ I A E v B HR L iE
fl FLAHE ), October 18™ 2001, Article 1, 10, 11 of Part 1 and Article 45, 46 of Part 6; this is replaced by
the more recent The Fundamental Rules of Judges’ Professional Ethics of the PRC, Document Number
[2010] No. 53 (7% (2010) 53 *5), December 16™ 2010, and these articles stressing the appearance of
impartiality in the previous ethics canon are missing from the more recent one which only provides a very
general duty for Chinese judges to “maintain the image of the administration of justice”.
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standard of a reasonable observer.”*®3 The reasonable observer refers to a “‘reasonable,
fair-minded and informed person” who ‘might believe’ that the judge is unable to decide
the matter impartially”,'® which has been previously established in the English case
law.'8 Therefore, the perception of parties of interest, e.g. the defendant’s perception,
should be taken into account but is not decisive, because their interest is at stake and
thereby they might be biased. With regard to the debate on public opinion and judicial
impartiality, is the public a collective of “reasonable, fair-minded and informed”
observers? This will be analysed in the next part when discussing public opinion’s
influence on judicial decision making.

Other than bribery, corruption, and a direct personal interest which could be proved
by evidence, and the conduct and speech which appear to be biased could be observed, it
is difficult to prove actual bias. This suggests that the judge is assumed to be impartial if
there is no evidence or reasonable doubt. When a judge is commented on as not being
biased, it might imply more than the judge is actually not biased. There might be three
interpretations:

that actual bias need not be established because reasonable
apprehension of bias can be viewed as a surrogate for it; that
unconscious bias can exist even where the judge is acting in good faith;
or that the presence or absence of actual bias is not the relevant
inquiry.

According to the above, judicial impartiality is established if there is no evidence or
reasonable doubt of bias, which makes it possible to expect judges to be impartial.
However, the impossibility thesis argues that judges are not able to exclude any bias and
prejudice from their decision making process, e.g. behavioural science®” and

neuroscience research'®® suggests that it is impossible or nearly impossible to achieve an

183 UNODC, ‘Commentary’, paragraph 52, p. 57.

184 ibid, paragraph 77, p. 68.

18 Director General of Fair Trading v Proprietary Association of Great Britain [2001] 1 W.L.R. 700 [85].
186 UNODC, ‘Commentary’, paragraph 82, p. 60-70.

187 For example, Donald C. Nugent applied behavioural science to the analysis of judicial decision making
process and concluded “it is a difficult, if not nearly an impossible, task for judges to separate themselves
from all of the various limitations and influences on perception that produce bias in judicial decisions”.
Nugent, ‘Judicial Bias’, p. 20.

188 For example, personal belief can influence the evaluation of evidence. See Jonathan A. Fugelsang and
Kevin N. Dunbar, ‘A Cognitive Neuroscience Framework for Understanding Causal Reasoning and the
Law’ in Semir Zeki and Oliver Goodenough (eds), Law and Brain (Oxford University Press 2006) p.
157-166.
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absolute exclusion of bias in decision making. Also, some judges admit that it is difficult
to recognize unconscious bias.'®® However, to establish judicial impartiality by whether
there is evidence or reasonable doubt of bias largely translates the question of possibility
to be whether it is possible to expect judges to act in good faith. The answer is positive,
e.g. in England, according to very limited materials, the public generally trusts that judges
can apply the law impartially.®°

However, only emphasizing appearance might cause ignorance of the substantive
impartiality, because judges’ conscious bias could be concealed by their cautious speech
and conduct. With regard to this deficit of formalized adjudication, Chinese people’s
concern on substantive impartiality and fairness and the integrity of judges is
understandable, even when some of the Chinese courts become more formalized but
bureaucratic.'®! In the previous chapter, it is established that some expressed opinions in
some high profile cases that suggest a crisis of public confidence towards the impartiality
and other judicial virtues in China, despite the efforts of propaganda to sell a different
story, which will be developed in Chapter 4 when discussing show trials and in Chapter 5
when critically analysing the Chinese media. This suggests that the authority might
attempt to construct a deceitful image of the performance of the justice system to the
public while less effort is taken to address to the real causes of the problems, because it
might be in contradiction to the interest of the state power or the party in power. This
argument will be developed in the following chapters by critically analyzing the situation
of judicial independence and the openness of the justice system in China, and the
censorship of the media and the internet. The next section will discuss the perceived crisis
of judicial impartiality in a number of jurisdictions including China, which shows that the
concerns of the Chinese public about the justice system and the judiciary are not
groundless.

189 As a Canadian judge pointed out, the more systemic judicial bias is unconscious bias, which is from
limited personal life experience, e.g. Canadian judges are lack of the life experience of working class, which
constitutes an obstacle to impartiality. See Maryka Omatsu, ‘The Fiction of Judicial Impartiality’, Canadian
Journal of Women and the Law, Vol. 9, Iss. 1, 1997, p. 6-7.

190 | ords Select Committee on Constitution, ‘Constitution-Sixth Report’ (Parliament.uk, July 11" 2007)
<http://www.publications.parliament.uk/pa/ld200607/Idselect/Idconst/151/15102.htm> accessed April 291"
2014, paragraph 141.

191 Xin He, ‘Court Finance and Court Responses to Judicial Reforms: A Tale of Two Chinese Courts’, Law
& Policy, Vol. 31, Iss. 4, 2009, p. 463-486.
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2.2 A Crisis of Judicial Impartiality: A General
Commentary on the Influence of Public Opinion on

Judicial Decision Making

2.2.1 A Perceived Crisis of Judicial Impartiality

In the previous part of this chapter, the definition and criterion of judicial
impartiality has been established, this part will apply this to the analysis of the influence
of public opinion on judicial decision making. The conventional perspective is that public
opinion should not influence judicial decision making, as it would compromise judicial
impartiality and judicial independence and undermine the rule of law. As the Basic
Principles on the Independence of the Judiciary provides, “the judiciary shall decide
matters before them impartially, on the basis of facts and in accordance with the law,
without any restrictions, improper influences, inducements, pressures, threats or
interferences, direct or indirect, from any quarter or for any reason.”*%? This statement
also concerns the issue of judicial independence, which will be studied in the next chapter.
As a result of intense public opinion on high profile cases in China, concerns on the crisis
of judicial impartiality are expressed in research literature as established in the
introduction and Chapter 1.

In contrast, public opinion’s influence on judicial decision making is rarely studied
as a significant concern in English research literature, although English judges might be
regarded to be “entitled...to have regard to public opinion, though not necessarily follow
it”.1%% If judges also read newspapers or watch TV programmes, they are also open to the
influence from media or the “public opinion” conveyed by the media. However, as Sir
Mark Potter argued, “judges take a judicial oath and receive judicial training which they
take seriously and which render them well aware of their obligation to put matters of
personal opinion to one side when deciding the cases before them”, because the “public
opinion” expressed in the media is legally irrelevant and “are almost invariably based on

incomplete and inadequate knowledge of the facts of the particular case as well as (on

192 Article 2, UN Basic Principles on the Independence of the Judiciary.
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frequent occasion) on a misunderstanding of the legal issues involved”.'®* He asserted
with confidence that in criminal justice, judges and magistrates decided whether the
defendant is guilty or not only by the facts established by evidence and the law,%
although concerns about public opinion’s or even political influence on judges in criminal
justice does not vanish, e.g. after the riots occurred in London at 2011, the British public
was outraged and supported tougher sentences as well as some politicians e.g. David
Cameron, and coincidently, some of the sentences were perceived to be “disproportionate
and somewhat hysterical”.1%

The concern about public opinion’s influence on judges is also expressed in the US.
The awareness is shared within American scholarship that the US Supreme Court might
be influenced by public opinion because many decisions by the US Supreme Court agree
with American majoritarian public opinion.*®” Mishler and Sheehan find that public
opinion could have an impact on the US Supreme Court through but not limited to
changes of the ideological composition of the membership of the US Supreme Court,
facilitated by public opinion’s influence on the Congress and the party of the president.'%

With regard to the perceived crisis, there might be a concern that public opinion’s
influence on the judges might compromise their impartiality. The public might be ill
informed and therefore their views could be skewed and partial, even where the crisis of
judicial impartiality is not perceived to be significant. The public’s attitude or perception
should not be decisive in legal cases as the criteria of reasonable doubt about prejudice
and bias is based on the consideration of an informed, fair minded and reasonable person,
not the public. A number of researches on public opinion and criminal justice evidence
that the public are ill informed and biased. For example, youth crime is a social concern in

England. According to a report, “people over-estimate the proportion of crime for which

193 Sir Mark Potter, ‘Do the Media Influence the Judiciary’, The Foundation for Law, Justice and Society,
<http://www.fljs.org/sites/www.fljs.org/files/publications/Potter_PB.pdf> accessed February 271 2014, p.
3.

194 ibid.

195 bid.

19 Adam Gabbatt, ‘British public supports harsher sentences over riots’ (The Guardian, August 23 2011)
<http://www.theguardian.com/uk/2011/aug/23/british-supports-harsher-sentences-riots> accessed
February 27" 2014.

197 Thomas R. Marshall, ‘American Public Opinion and Rehnquist Court’, Judicature, Vol. 89, No. 3, 2005,
p. 177.

198 William Mishler and Reginald S. Sheehan ‘The Supreme Court as a Countermajoritarian Institution? The
Impact of Public Opinion on Supreme Court Decisions’, American Political Science Review, Vol. 87, Iss. 1,
1993, p. 96.
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young offenders are responsible”, 1% “many people over-estimate the percentage of youth

crime involving violence”, %%’ and “most people over-estimate the proportion of young
offenders who are reconvicted”.?’! The media mainly mislead the public to believe the
youth crime was rising but in fact it was not.?%? This misinformation largely shapes the
public’s comments on youth justice, e.g. “youth court sentences perceived to be too
lenient”.?%3 At this point, an issue arises: if the public could be ill informed and biased,
why should the justice system still be open to public scrutiny and what sense could public
scrutiny still make? This will be discussed in Chapter 4 when the conventional defence of
the principle of open justice is critically analysed.

In mainland China, the privileged and affluent are repugnant to the public, and this
attitude could be understood as a reaction to a failure of equity and social justice, as
established in the previous chapter. However, if this attitude is translated into the
judgment of the court, it might lead to a judgment based on legally irrelevant facts.
Absence of bias and prejudice, as part of judicial impartiality, should include not only
what are in favour of but also against parties from certain background. Judges are of blood
and flesh like any other human beings, and they might also develop personal feelings e.g.
disgust or frustration at cases. However, it would be against the value of judicial
impartiality to give a judgment solely driven by such feelings. This thesis does not argue
that judges should not develop feelings but argues that judges’ personal feelings should
not be involved in the decision making process. As established in the previous chapter, the
Chinese public might be concerned about: if the privileged break the law, whether they
could possibly escape from the punishment that they deserve by putting pressure on
judges or bribing judges. This concern is about whether judges can decide a case without
fear or favour, which might impede judges from giving a judgment in accordance with
their convictions when they act in good faith. This suggests that a lack of independence
and corruption has undermined the Chinese public confidence in the judiciary’s

impartiality. Therefore, if these two problems are not tackled, it is unlikely to expect any

199 Mike Hough and Julian V. Roberts, Youth Crime and Youth Justice Public Opinion in England and
Wales (The Policy Press 2004) p. 11.

20 jhid, p. 13.

21 jbid, p. 14.

202 jhid, p. 17.

203 jhid, p. 25.
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improvement of public confidence even if Chinese judges bow to such attitudes and
portray themselves to be tough on the privileged and affluent offenders.

The discussion of the drawback of public opinion raises the issue of what public
opinion is. It is also necessary to elaborate in what sense this thesis uses the term “public
opinion”. Literally, public opinion is a loose concept which suggests what the public
thinks about or the true state of all kinds of opinions the whole public hold. Public opinion
in such sense is distinguished from the opinion conveyed by the media, or any particular
idea hold by a group of the public including the majority opinion. It is of great
methodological difficulty to discover public opinion in this sense. The opinions
“represented” by the media are not necessarily public opinion of this sort. An opinion poll
might also fail to discover public opinion in this sense. Accurate public opinion is not
always accessible and is not relevant to judicial reasoning. Even if public opinion is made
available by an opinion poll e.g. done by a press media, there might be divided or
competing opinions within the public, which does not constitute any certain instruction to
judges. Unless specified, this thesis uses the term of public opinion in the broad sense,
which can be opinions on a particular case or a legal issue. Some research might use
public opinion for the majority opinion of the public, e.g. research on the majority opinion
and US Supreme Court as previously discussed. In the sense of the majoritarian opinion,
this thesis argues that judges are not elected politicians nor are courts democratic
institutions. The administration of justice should not be politics. Judges are not under an
obligation to represent the majority or any particular social group, and they should
insulate themselves from the public controversy and deliver their decision according to
law. Their fidelity is to law rather than any social groups or any political party.

Interestingly, empirical research finds that several respondent judges in Queensland
showed their interests in taking account of “informed public opinion” in sentencing, and
judges’ view of public opinion could be formed by “judge’s own general knowledge”,
“contacts in the community” e.g. friends, family, neighbours etc., and the media with
great caution, although other respondent judges have the opposite perspective.?%
However, many respondent judges perceived that public opinion is often influenced by

the media and misinformed.?% Another research finds the general view of the interviewed

204 Geraldine Mackenzie, How Judges Sentence (Federation Press 2005) p. 135-161.
205 ihjd, p. 135-161.
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English judges at crown courts is to only consider “informed public opinion” or the
opinions of “right thinking members of the community” instead of public opinion.?%
However, what counts to be “informed public opinion™? Judges tend to “project the views
of their own social groups into their sentencing decisions”, and “tend to believe that their
own attitudes are similar to what significant other people expect of them”.?% This
suggests the methodological problem of taking public opinion account into the criminal
justice which was discussed previously.

Within an independent and impartial judiciary, the opinions judges usually take
account of does not include public opinion.?%® If a judge bends to the pressure of public
opinion, it might be out of fear of criticism from the public or the possibility of being
punished or even removed from his or her office due to public criticism. The former might
be caused by judges’ anxiety about their reputation. Under such circumstances, judges
should develop a thick skin and never compromise their impartiality in a particular case
merely to please the public, as public confidence of the judicial system relies on their
impartiality and independence. The latter might occur where institutional protection for
judicial independence is not established, e.g. mainland China, which will be developed in
the next chapter. To deal with this problem calls for a reform of the legal system rather
than simply blaming judges for lacking a thick skin. In the next section, this chapter will
develop arguments to support where this thesis stands with regard to the issue of public

opinion’s influence on the judicial decision making process.

2.2.2 A Further Analysis on Public Opinion and Judicial Decision
Making

In the previous section, it is established that public opinion is a cause of the concern
about judicial impartiality in a number of jurisdictions to variable degree. This section will
develop and defend this thesis’s argument on public opinion and judicial decision making.
This thesis argues that the influence, especially the decisive influence, of public opinion

on judicial decision making is unjustifiable. The reasons are given as follows:

206 Andrew Ashworth et al., Sentencing in the Crown Court: Report of an Exploratory Study (Centre for
Criminological Research, University of Oxford 1984) p. 31-32.

27 ibid, p. 32-33.

208 For example, Law lords of the UK. See Alan Paterson, The Law Lords (The Macmillan Press Ltd 1982)
p. 9-34.
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Firstly, to decide a case by public opinion is to impose a certain group of people’s
(regardless whether they are the majority) values or opinions instead of law on the parties
in dispute, which would undermine the rule of law. It erodes the power of the legislature
and jeopardizes democracy if the law is passed through democratic process e.g. elected
representative parliament. Even if the legislative process lacks in democracy, it might not
be justified that the judicature should take over the responsibility to represent the people.
Su Li argued, “China is a massive country and public opinion is inevitably local”, the
unification of law and the sovereignty might be damaged if the judicature directly take
public opinion.2%® Moreover, public opinion could be fabricated or employed by those
who are able to influence adjudication in China. For example, as Su Li argues, “without
adequate and effective mechanism to collect public opinion and institute of discussion and
decision-making, some small but powerful interests groups might take advantage of
judicature”.?1% “Public opinion” could be also used by the government to put pressure on
the court in the name of the “exercise state power for the people” and “administrate justice
for the people”, although this influence is more concealed.?!

Secondly, the parties in dispute have a right to know who decides their case, and
who decides the case should be whom they presented their case to and argued before. The
parties also have a right to an impartial and independent tribunal. It would be in
contradiction to such rights if the case is decided on the ground of public opinion of any
kind. The parties in a legal dispute present their case to a court of law, not a court of public
opinion. A tribunal that cannot be independent from the influence of public opinion is
neither independent nor impartial, this is illegitimate per se as it infringes the parties’ right
and procedural fairness, even if otherwise the decision would still be the same.

Thirdly, if public opinion, instead of the law, is the decisive ground of a case, the
individuals might be deprived of the protection against the majority’s oppression. Even if
the law in a certain state fails to fulfil this function, the measure is a reform of the law
rather than acquiesce in public opinion influencing the administration of justice without

any constraints.

209 Su Li, ‘Formalism, Public Opinion and Hard Cases’ (¥2: 25 = X [RE 5 HEIrZ4F), Peking University
Law Journal, Vol. 21, No. 1, 2009, p. 106.
210 jbid.
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This thesis also argues that exclusion of public opinion’s influence on the judicial
decision making process does not automatically suggest exclusion of public scrutiny even
if the public could be misinformed. One might argue that it is not practical to isolate
adjudication from public opinion in a jurisdiction where corruption, incompetence and
non-independence of the judiciary is a major concern and public confidence is in crisis
such as China, and so public opinion might have a positive impact on outcome fairness.
However, this consequentialism approach ignores the negative impact it might have on
the rule of law. To be clear, by arguing for the exclusion of public opinion’s influence
from adjudication, this thesis does not suggest shielding a corrupt and incompetent
judiciary from public scrutiny in China. The coordinated measures alongside the position
of this thesis is: to deal with the problems identified and to establish an independent,
impartial and competent judiciary with integrity. More specific, if the problem is the
incompetence of some judges, the measure is to appoint eligible candidates; if the pay
cannot attract the eligible candidates, the measure is to increase the pay; if the problem is
a lack of independence or integrity of the judiciary, the measure is a reform of the current
judicial system. It is a very complex issue on how to establish a judiciary which could
meet the criteria of the rule of law for China, which is a separate issue that this thesis is not
going to study.

Judges do not bear the responsibility to please the public. They need “judicial
fortitude” and “must do right in the face of any potential public criticism”.?*2 If an
independent, competent and impartial judge acts in good faith and gives a judgment which
frustrates the public, no one has a right against this judge to revise the judgment and the
judge is not obligated to get into the controversy with the public. Errors or even
miscarriage of justice might occur. If a judge amends an error in the judgment in the
interests of justice, which coincidently is compatible with public opinion, it is still
justifiable because the judge is doing justice rather than enforcing the public opinion.
However, this might lead to the impression of public opinion compromising judicial

impartiality and therefore scholars might argue that the judge should not revise the

211 Sun Xiaoxia, ‘The Political Mechanics of Adjudication — Analysis on the Relationship between the
People, the Media, the Government, the Parties and Judges’ (F)VERIEE 11— AR AR, AECE
. MEH A 5EEE R R 20HT), China Legal Science, No. 2, 2011, p. 60.
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decision under such circumstances because it appears to be under the pressure of public
opinion, e.g. in Li Changkui’s murder case, it is perceived by a number of legal scholars
and lawyers that the court of appeal amended the sentence in the retrial under the pressure
of the angry public and has caused controversy.?'? Judges are also subject to criticism
from the legal scholars. However, it is rarely discussed whether the scholars’ intention of
influencing judges is legitimate. In the UK, judges are also subject to the influence from
academia’s works and criticism, but in a very indirect way of persuasion rather than
“stronger and more coercive sanctions”.?** One former law lord even stated that he rarely

read legal journals because they were not critical enough.?t®

2.2.3 A Critical Analysis of the Proposal of a Representative and
Diverse Judiciary

As a result of the concern about the problems of judicial impartiality, the proposal
for a diverse judiciary becomes popular, i.e. the judiciary is expected to reflect the
diversity of the society.?'® For example, the Judicial Appointments Board of Scotland
declares its consideration of “recruiting a Judiciary which is as representative as possible
of the communities which they serve”. 22’ Some female judicial office holders also
suggest that “more women would make judicial office more representative”.?'® A
representative judiciary might arguably represent opinions of different social groups and
reduce the gap between the judiciary and the public, and this issue might also be relevant
in a country such as China where judges are regarded as the people’s judges and work for
the people. However, two crucial questions are: representative of what and why? Another
reason to analyse this proposal is that judicial diversity is perceived to be helpful to

enhance public confidence in the judiciary,?'® which is related to public opinion. Judicial

212 L ord Judge, ‘Opening of the New Legal Year’ (Judiciary.gov.uk, October 121 2008)
<http://www.judiciary.gov.uk/Resources/JCO/Documents/Speeches/Icj-remarks-opening-legal-year-winch
ester-cathedral-12102008.pdf> accessed April 29" 2014,

213 For example, Yang Xingpei, ‘Li Changkui’s Case: The Retrial Should not be Started Readily’ (£ &2
R ARANERJE T FHFH FEPP), Oriental Law, No. 5, 2011, p. 10-17.

214 paterson, Law Lords, p. 11-12.

215 jbid, p. 15.

2186 APJD, ‘Judicial Diversity’, p. 15, paragraph 25.

217 Judicial Appointments Board for Scotland, Annual Report 2002-2003 (Scottish Executive 2003) p. 3.
218 Dermot Feenan, ‘Women Judges: Gendering Judging, Justifying Diversity’, Journal of Law and Society,
Vol. 35, No. 4, 2008, p. 510.
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diversity’s contribution to public confidence is defended not only from being more
representative itself but also the prospect of different attributes, e.g. women judges may
bring “empathy, respect for other people, patience, ability to recognize equality issues,
and being able to communicate well with members of the public and with colleagues in
the profession”.?2

Ofer Raban concludes that judicial impartiality is impossible because preference is
unavoidable in legal interpretation and whether the problems of preference are true or
false are “the subject of pervasive disagreements among reasonable and well informed
people”, and therefore his response to this problem is a diverse judiciary under the
condition that there is not only one right legal answer.??* However, this response is
questionable because a less diverse judiciary does not indicate a definite consensus on
every controversial legal issue. Judges’ decisions might be affected but not directly
decided by their background or personal experience. For example, on some most difficult
legal issues, there would be different opinions among judges in the Supreme Court of UK
even if most of them are “pale and male”.

Ofer Raban’s argument might imply that a lack of diversity could cause ignorance of
certain views and therefore affect the substantive decisions of cases, which has also been
expressed by Lady Hale. When giving evidence on the judicial appointment process, Lady
Hale stated that “in disputed points you need a variety of perspectives and life experiences
to get the best possible results. You will not get the best possible results if everybody
comes at the same problem from exactly the same point of view”.??? She gave an example
of whether the damage of an unwanted child is merely “a matter of financial loss” or of
“wrongful invasion of... bodily integrity and autonomy”, where women have the
experience of having a child might look at the issue in the second way while a man might
or might not.?2 A number of female judges also share the perspective that different

experience will bring a different dimension.??*

220 jhid, p. 512.

221 Raban, Modern Legal Theory, p. 111-112.

222 House of Lords Select Committee on the Constitution, 25th Report of Session 201012 Judicial
Appointments Report (The Stationery Office 2012) p. 31, paragraph 90.

223 House of Lords Select Committee on the Constitution, ‘Inquiry on Judicial Appointment Process,
Evidence Session No. 7° (Parliament UK, November 2" 2011)
<http://www.parliament.uk/documents/lords-committees/constitution/JAP/corrCNST021111ev7.pdf>
accessed May 23" 2014, q. 226.
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The response of this thesis is: it appears that female judges could represent women’s
interests better than male judges; however, it might be the special life experience which
help female judges have a better understanding of fairness and equity on certain legal
issues, which might be ignored by male judges. What is represented by female judges is
fairness and equity, which are crucial legal values for everyone, not only for any particular
person or group’s best interests. In these examples, female judges bring different
dimensions which may inform judging but not a different way of judging.??®

The logic of Ofer Raban’s argument is to compensate the impossibility of judicial
impartiality by a diversity of bias and preference in the judiciary so as to increase the
chance that different individuals or groups can have a chance to get an advantageous
decision. This would introduce an element of luck: whether the judge presiding over their
case has a preference which is in favour of them. However, adjudication should not be a
lottery.

A possible lack of understanding caused by a lack of experience on some issues
indicates the need of regular training for judges when they are on the bench, which could
help judges become aware of their potential ignorance or unconscious bias and therefore
improve open mindedness and provide them with a better understanding of diversity of
the society. This also suggests that the ability and talent to be a judge does not concentrate
on a certain group, and therefore an unbiased selection process might generate a more
diverse judiciary; however, there is no way to rush to it. In this context, regular judicial
training is of great importance, which is acknowledged by the Adversary Panel on Judicial
Diversity.??® Also, judges refer to academic work from time to time and if academia can
provide diverse views to inform judges, it might dilute the negative effect of a less diverse
judiciary’s ignorance on some issues.??’ Another problem exposed by this example is:
when gaps in law emerge, the legislature should fulfil their function to fill the gap rather
than leave them entirely to judges.

It might be argued that the UK Supreme Court, whose rulings may affect the general

public, should be diverse and representative of the diverse preferences in the society. With

225 In North Ireland, generally female judges do not suggest that they bring a distinctive way of judging or
decide differently from male judges. See Feenan, ‘Gendering Judging’, p. 510, 513, 517.
226 APJD, ‘Judicial Diversity’, p. 10, rec. 32.
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regard to its presumption of the inevitable preferences, this thesis will give two counter
arguments. Firstly, whether a more diverse judiciary will lead to a significant change is
still uncertain as it is very hard to obtain conclusive empirical evidence. Secondly, this
point of view raises a question -- which preference should be represented more? Judges’
decisions reflect law and the values of law including fairness and equality; they are not
representing any particular individual or group’s preference or interests, which is against
these two fundamental legal values. To be clearer, this thesis is not against the diversity of
the judiciary itself, as a better judiciary might be a more diverse judiciary; however, it
argues against intentionally constructing a diverse judiciary merely for the sake of

diversity by the reason stated above.

2.3 The Paradox of “Judicial Impartiality” in China:

Judicial Impartiality in Context

The discussion of judicial impartiality above is primarily based on the western
literature. However, simply applying the criteria of judicial impartiality in the west to
China might be problematic because it is isolated from the context.

The importance of a competent and impartial judiciary for adjudication is also
acknowledged in both law (as previously established) and the professional ethics code
concerning judges’ conduct in China.?However, the reality is perceived to be
problematic by Chinese judges and scholars. For example, according to a survey, some
Chinese judges assert that they cannot avoid preconceptions in their work;%?° some of
them might have to defer to another authority within or outside of the judiciary e.g.
Chinese judges might have to deliver a judgment according to the decision by the
adjudication committee which the case is not presented before, which will be developed in

Chapter 3 when discussing judicial independence in China. This survey therefore

227 Although there are judges read academic work, this thesis does not presuppose every judge regularly read
legal journals, e.g. there are several former law lords only read them occasionally or hardly read them and
therefore academic’s potential influence on them is likely to be very limited. See Paterson, Law Lords, p. 15.
228 The Professional Code of Judges of the PRC, (74 A B 3 A1 [ 25 B BRI 38 7 3L 2 v 1)), amended
December 6" 2010; The Code the Judges’ Conduct (¥ E 17 N }HiE), amended December 6™ 2010.

229 Research Team of the HPC of Sichuan Province, ‘The Survey Report of Public Confidence in the
People’s Courts’ (N [P 7L A /1 £ 4k 75), Journal of Law Application, No. 4, 2007, p. 39.
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acknowledges the crisis of public confidence in the judiciary in China.?*° This suggests
that generally the Chinese judges fail to be and fail to appear to be impartial even by the
criteria of China.

This part will critically analyse the paradox of judicial impartiality in China’s
distinctive legal, cultural and political context, in order to advance the understanding of
how judicial impartiality is developed in context. The paradox of judicial impartiality in
China that this thesis refers to includes three aspects: 1) the contradiction between the
influence of the tradition and the part of contemporary legal culture which is influenced by
the western wisdom (the traditional culture still remains influential in some respects
which will be developed in this section); 2) the contradiction between what is
demonstrated in the state ideology and the reality; 3) the same rhetoric which is used in the
western literature especially in Anglo-American jurisprudence and its varied content in
the context of China (this will be discussed with the discussion of the first two aspects).
This thesis expects to provide more in-depth understanding of judicial impartiality from
these three respects in context through this part.

2.3.1 Influence of Tradition?

The traditional Chinese legal system collapsed over a century ago. However, the
influence of the traditional culture and perceptions of law and judges does not vanish
completely with the previous legal system. This part will discuss the traditional Chinese
perceptions of law and the role of judges, which roots in the social and cultural
background, and therefore understanding could be limited by analysis which is solely

based on the law on paper.

2.3.1.1 A Limited Explanation from Confucianism

What is Chinese legal tradition? At first, Confucianism had a strong influence on
how China’s traditional legal system and legal thoughts shaped. It is widely accepted
within Chinese scholarship that from “judging cases by Chun Qiu”?! in Western Han

230 jhid.

231 |t was proposed by Dong Zhongshu who is a Confucian scholar. It refers to when there were problems
about ethics in cases and the current law then did not have clear regulations or there were regulations but
they contradicted ethics, the moral principles expressed in Confucian classic works e.g. Chun Qiu should be
applied to decide the case.
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Dynasty Chinese law has been confucianized.?®? Also, from the Western Han Dynasty
when the suggestion of “proscribing all non-Confucian schools of thought and supporting
Confucianism (as the only orthodox state ideology)”, Confucianism became the orthodox
political and legal theory. However, Chinese legal tradition does not only consist of
Confucianism and has not been always dominated by Confucianism all through the
ancient China.

The conventional debates were on rule of man and rule by law rather than rule of
law. Rule by law is argued by Legalists while rule of man is typically argued by
Confucians. Based on the acknowledgement of the flaws of law, Confucians prefer the
rule of man and suggest a hierarchy of social rules, where the highest one is morality while
the lowest one is law, and ritual is in the middle. The reasons why morality is at a higher
hierarchical level than law are argued by Zhang Weiren as:

morality is closest to rationality and human feelings and therefore is
most easily to be accepted; law and edicts could be compatible with
rationality and human feelings although this is not necessarily so,
because they are made by authorities, who might not be fair or wise and
usually legislate for their own interests, and therefore law lacks the
ability to prove its legitimacy and needs to be tested against morality,
which is the first flaw of law. The second flaw of law is there must be
gaps... which call for morality to fill. The third flaw of law is pointed
out by Xun Zi more specifically that as law is less easily to be accepted
than morality and its enforcement relies on authority’s force, which are
no more than reward and punishment and appeal to the human nature of
going after profits and avoiding disadvantages but profits and
disadvantages are relative and people will weigh them before making
decision to obey or not obey the law...?%

Besides, the local government head was also the judge of the local jurisdiction, and
was regarded to be the “parental cadre”, as Shuzo Shiga argued, this suggests the judge is
“‘the master of a family’ who looks after the local order and social welfare”, and the
judicial work is part of it; therefore, Shuzo Shiga argued that the concept of right could not

be developed within such litigation structure, which is distinctive from the western legal

232 For example, Qu Tongzu, Collection of Qu Tongzu'’s Essays on Law (& FI¥Hi%24 18 #4E) (China
University of Political Science and Law 2004) p. 364-368.

233 Zhang Weiren, ‘The Origin, Development and Characteristics of Chinese Legal Culture (Part 1)’ (4
AR IRIE . R BRI A (B ) Peking University Law Journal, Vol. 22, No. 6, 2010, p. 809.
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tradition.?3* Such litigation pattern reflects the influence of the rule of man and a legal
culture without awareness and shared values of right is unlikely to initiate the rule of law.

The emphasis on judges’ personality and moral merits is likely to be a result of the
rule of man. Xun Zi (BC313-BC238), a representative Confucian scholar, argued more
specifically for the importance of judges. He perceives the people who are responsible for
applying the law as more important than the law itself. Firstly, Xun Zi argued that law is
made and enforced by people. “If there are not good people, there will not be good law. Or
even if there are good laws, without good people, they cannot be enforced properly.”?3
Secondly, Xun Zi argued that “there could be some people who can keep society decent
and in order while there is no law can achieve this”.2%® He explained that law cannot
always respond to the social changes and jun zi (gentlemen of good moral character and
behaviour) do not have this problem.?*” Therefore, he concluded that people are the
essence of law.

Because of the perceived flaws of law, ging li plays an significant role in traditional
Chinese legal culture, which still remains influential in the contemporary Chinese legal
culture and will be developed later. Qing Li, as explained by Shuzo Shiga, refers to
“perceptions towards what is just and fair in commonsense”.?® Shuzo Shiga further
explains that, compared with the similar term in the western legal tradition, Chinese Qing
Li “does not isolate the target of disputes, but systematically and comprehensively
considers the social relations of parties in disputes... and Chinese tend to seek the balance
between allocating variable amount of loss and suffering to each party”; therefore, he
argued that ging li is an indefinite sense but influence the judge’s decision making.?%® “As
long as the decision does not radically go against the law, Chinese judges did not have to
be constrained by the details of words in law... It is the responsibility of the local cadre
(judge) to seek concrete and appropriate solution according to ging li.”2*° Application of

ging li calls for deliberation of a wide range of relevant and variable details and

234 Shuzo Shiga, ‘An Review of Chinese Legal Culture — Based on the Pattern of Litigations’ (77 % 31k
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circumstances of each individual case, and flexible interpretation of the black letter law,
and, therefore, judges’ qualities such as personal ability, wisdom, values, and integrity
become crucial. Otherwise, it might provide opportunities of abuse of power which might
lead to corruption or miscarriage of justice. However, what is perceived to be relevant by
the traditional Chinese judges might not constitute being legally relevant from the
perspective of western judges, as it is previously established that Chinese judges review
disputes in a different way from the western judges. This is a matter of differences
between cultures rather than a matter of what is more civilized or barbaric, as Shuzo Shiga
argued that Chinese legal tradition and Western legal tradition both have their own
strengths and drawbacks.?*

One might argue that judging cases by taking account of ging li might lead to
unpredictability of the judicial process. However, as Zhang Weiren argued, in a traditional
closed society, values and common sense could be identified and accepted by the
majority,2*? and, therefore, the decision could still be predictable. Also, Zhang Weiren
argues that a judgment which clashes with qging li is difficult to be accepted and
implemented by the parties, and the case might eventually be solved by moral values or
ging li which is accepted by the related parties.?*

Qing Li still remains influential in the contemporary Chinese legal culture. Qing
literally means feelings and social relationships, and li literally means rules and values.
Chinese people’s expectation is for a judgement “to be in accordance with ging li”, and a
number of cases that do not involve complex legal issues, however, because controversial
ging li involved, they become difficult cases for judges.?** This is why, as established in
the previous chapter, the popular image of Chinese judges is as a good person of virtue,

e.g. “an understanding, considerate, and thoughtful woman” .24
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This is also why in the contemporary China’s political ideology, the “social impact”
of adjudication is stressed to be no less important than its “legal effect” (deciding cases
according to law), e.g. by the former vice-president of the SPC.2%6 “Once the case is
closed in the courtroom the dispute must be also concluded” (an jie shi liao) is particularly
stressed within the Chinese court system.?*” However, what is in accordance with law is
not necessarily in accordance with morality, especially considering the great diversity of a
massive country such as China. A report of a court indicated that one of the many reasons
why some cases were closed in court but the disputes were still not solved is that some law
Is out reach of the reality of the Chinese society and could not be understood or accepted
by some people.?*® This perhaps is part of the reasons why in China’s justice system,
especially in its civil justice system, the principle of solving cases is “giving priority to
mediation and Combining Mediation with Judgment”,?*® and Chinese judges at primary
courts often use mediation to solve the case instead of giving a judgment, e.g. according to
the annual work report of the SPC in 2012, 67.3% civil cases of the first instance were
resolved by mediation and withdrawal of the lawsuit.?>°

Because ging li depends on the variable circumstances of individual cases, as Wu
Yingzi argues, it becomes part of and dependent upon local knowledge. Also, because of
the great diversity of the Chinese society, diversity of values in different regions is also
expected. Therefore, the sort of impartiality that Chinese judges need is not only to be

open minded to legally relevant issues in a particular case, but also relevant social issues,
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Once the Cases are Closed in the Court the Disputes are also Solved’ (< T ANt TR #E R 45 % T 1Y
PR &) (Guangdong Courts, March 20™ 2012)
<http://www.gdcourts.gov.cn/gdcourt/front/front!content.action?lmdm=LM22&gjid=20120320020835197
722> accessed March 20™ 2014.

289 SPC, Several Opinions on Further Implementing the Work Principle of “Giving Priority to Mediation
and Combining Mediation with Judgment” (J< T3 — L BRI o WAL S TR A T &
i), Document Number [2010] No. 16 (#£% (2010) 16 %), June 7" 2010.

250 Wang Shengjun, ‘The Work Report of the SPC — at the Fifth Meeting of the Eleventh National People’s
Congress on March 11" 2012” (dg & A VAR TAEf——2012 42 3 H 11 HAES T —Jm 4 E A RAR
F RS IS L) (Court.gov.cn, April 131 2012)
<http://www.court.gov.cn/qwfb/gzbg/201204/t20120413_175925.htm> accessed on March 8™ 2014.
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cultural issues, and the values shared in the local community, which might appear to be
irrelevant to their western peers. Qing li and the values shared in a local community are
not entirely isolated from the expressed opinions on a legal case by the local people, and
therefore, the relationship between public opinion and judicial impartiality is rather subtle
and complex for Chinese judges. Judicial impartiality in this sense does not only demand a
judge’s honesty and integrity, but might also demand life experience, knowledge and
understanding of the community and the social relationships, and wisdom of solving
disputes. Legal qualification, therefore, is not the only criteria for a good judge in China.
This perhaps is why “impartiality” is valued both in China and the West, while the legal
culture with regard to judicial impartiality appears to be distinctive from each other. This
also suggests the variation of the substance of the same legal rhetoric in different contexts.
In contemporary China, judges also have to consider ging li because of the potential
negative impact otherwise. Wu Yingzi argues that if the judges simply just apply the law
without considering qging li, it might cause distrust, petitions, suicide of the parties etc.,
and this will be considered to be errors in their work as “the major function of the court is
to maintain social stability”, and judges might be attacked by the media and public
opinion, the CPC, the government or even be prosecuted.?® This is in contradiction to the
idea of the rule of law imported from the west, and the Chinese judges at the primary
courts sometimes confront the conflict between “solving the dispute” and “rule of the
rules”.2®2 However, the potential negative impact of taking account of ging li in
cotemporary China is associated with its great social transformation. There are influences
of various values from other parts of the world brought by globalization. This leads to
great diversity of values in China, and there could be competing values. It, therefore, calls
for great open mindedness from Chinese judges -- the awareness of the great diversity of
values and equally considering competing values. This does not automatically assume that
a more diverse Chinese judiciary would be a more impartial judiciary, because if judges
just close their mind to their own beliefs it is likely to lead to diversity of biases rather than
more open mindedness. (This thesis’s critique on the idea of judicial diversity has been

given in the previous part of this thesis.) Nevertheless, under such circumstances, it is

251 Wu, ‘Rural Gong’, p. 68.
22 v Fang, Research on the Culture of Chinese Courts (7 [E 72 55% XL 7T) (The People’s Court Press
2008) p. 212-214.
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difficult for Chinese judges to decide what values or ging li to choose if it has to be
considered, and it might lead to unpredictability and might also creates risks of corruption.
This is also why this thesis argues that over-relying on public opinion could compromise
judicial impartiality and might undermine the rule of law in China.

The emphasis of ging li is relevant to the awareness of law’s flaws. The awareness of
the flaws of law is not exclusive to China. The flaws of a formalized legal system and
adjudication, e.g. failure of the protection of human rights, have also been acknowledged
by western scholars. For example, Vivian Curran exemplified “the problem of law's
association with evil” by the example of Nazi Germany where the judiciary legitimated
persecution.?3

What is discussed above suggests that Confucianism perceives that people of virtue
are more trustworthy than law. However, what counts to be “good judges”? Traditionally,
judges’ personality and moral character, e.g. integrity, which is related to impartiality, is
stressed. However, the perceptions towards impartiality, at least the appearance of
impartiality, are varied in China. For example, Bao Zheng (AD999-AD1062), an ancient
Chinese judge, is well known for his integrity and honesty. Trusted by the people, he
would give a fair judgment even if he sat in the cases where his relatives or members of
the royal family were involved. However, it is in contradictory with the criteria of judicial
impartiality (as established previously in this chapter), if a judge was to hear a case where
the judges’ interests might be perceived to be at stake. Because of the inquisitorial nature
of the hearing and the “full-function bureau” (which will be developed in the next
section), good traditional judges of the wisdom and strategy to discover the truth and solve
disputes could possibly receive public trust, as the example of Bao Zheng suggests. The
explanation sourced from Confucianism is limited. It is also relevant to the role and status
of judges in traditional political structure, which will be developed later when discussing
Legalism. An explanation from Confucianism might be “Confucianism views law as a
low status rule, thus stresses that people should be educated and civilized at first so that
they can obey virtues and rituals which are rules of higher status”.?%* As Confucius stated,

If the people are conducted by edicts and regulated by punishments,
they will obey in order to avoid punishments but have no sense of

253 Vivian Grosswald Curran, ‘Racism’s Past and Law’s Future’, Vermont Law Review, Vol. 28, 2004, p.
683, 692-693.
254 Zhang, ‘Chinese Legal Culture (Part 1)’, p. 812.
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shame; if the people are conducted by virtues and regulated by ritual,
they will have a sense of shame and become good of their own
accord.?®®

To educate and civilize people, according to Confucius, the educators which include
judges should be a fine example, otherwise people will not follow.2®

However, the awareness of the importance of the quality of judges is not initiated by
Confucian thought. It was acknowledged in the Western Zhou Dynasty, e.g. Shang Shu -
Iv Xing emphasized that “’do not appoint people of artful tongues and without decency to
decide criminal cases, rather, only appoint good and honest people to decide criminal
cases, the decision should be correct and fair”.2%’ This statement is relevant to the
discretion of judges and some legal principles, e.g. there should be some flexibility of
punishment,?® and a guiding principle — educate and civilize people through virtues and
use punishment prudently to avoid overuse.?*® These principles are succeeded and
developed thereafter, which call for competent judges to apply. However, there are judges
who were corrupted and fail to administrate justice. Confucianism stresses the importance

of good judges but fails to indicate how to select and appoint good judges.

2.3.1.2 An Explanation from Legalism and Rule by Law: A Symbol of
Authority and Tool of Ruling

The confucianization of traditional Chinese law refers to the substance of law
especially the written code, while the structure of state power including the exercise of
legislative and adjudicative power is heavily influenced by Legalists. After China’s first
emperor Qin Shi Huang (BC259-BC210) unified China and established the Qin Dynasty,
Legalism became the orthodox ideology while other schools were all banned. The
political and legal institutions were established fundamentally according to Legalism and

were followed thereafter by different dynasties although Confucian revived in the

2% The expression in simplified Chinese is: “¥-F: 1 LI, F LU, RAmcht; & LIS,

2 LItL, AHEHH . ” Confucius, Lun Yu (The Analects) - Wei Zheng.

26 “If the ruler is a fine example, people would follow without edicts; if the ruler is not a fine example, even
if there are edicts, people will not follow.” The expression in simplified Chinese is “H & 1E, A4 M1T;
HEARIE, B4R M. ” See Confucius, Lun Yu (The Analects) -Zi Lu.

257 The expression in simplified Chinese is “JEfZHr AR, MR TR, EAEEH . >~ Lv Xing is a criminal
code of Western Zhou Dynasty (1046 BC-771BC), however, it is lost. Shang Shu - Iv Xing is not a written
code but a historical record of Western Zhou Dynasty’s legal system and judicial principles.

258 The expression in simplified Chinese is “Jf i A2t 5, MESFAEFE, ARG E. .
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Western Han Dynasty. The tradition of centralization of political power and rule by law
was established.?®® The public power was “ultimately and integrally” concentrated in the
emperor and an independent court system was never established.?%!

Although Han Feizi (BC281-BC233), a well known Legalist, argues that law should
be applied consistently regardless of people’s status,?®? but this is different from the
modern legal values that everyone is equal before the law. Legalists attach more
importance to law than Confucians, however, they perceive that the aim of law is to make
a country powerful rather than to protect human rights or improve people’s life.?%® They
favour harsh punishment because they perceive it is human nature that people do not like
punishment so that they will obey the law.?%* Traditional Chinese judges are unlikely to
respect people who get involved in both civil and criminal litigations, as Zhang Weiren
argued, that

traditional Chinese rulers adopted a view of Legalists that good people
obey ritual and law, do not break bans; people who commence litigation
or breath the law are bad people and should be punished. Thus the
rulers perceived the people who get involved into cases are bad people,
if they cannot prove they are innocent, they should be detained and
punished till they confess, plead guilty and show remorse. Although
Confucians are against this point of view, they dislike people of
eloguence and people who like to start litigation and therefore are
tolerant of the torture of these people.?®

Under such circumstances, judges could be biased before they hear cases, and it is
hard to expect the contemporary legal value of assumption of innocence would be

established and applied.

259 The expression in simplified Chinese is “Bf ## 1H .

%60 Gao Hongjun, ‘An Modern Review of the Rule by Law at Pre-Qin and Qin Dynasty’ (4t Z& fIZZ 17k iR
B4 1), Tsinghua Journal of Rule of Law, Vol. 8, 2006, p. 59.

261 Shuzo Shiga, ‘Some Remarks on the Judicial System in China: Historical Development and
Characteristics’ in David C Buxbaum (eds), Traditional and modern legal institutions in Asia and Africa (E.
3. Brill 1967) p. 46.

262 “Law should not favour the noble or the influential people, just like an ink line will not yield to the
crooked wood. Wherever the law applies, the wise cannot evade, nor can the brave defy. Punishment could
apply to ministers, and rewards could also apply to ordinary people.” The expression in simplified Chinese
is VEANRT 5T, AABeh . VEZRTn, B hReRE, HE RS . M ARERE, FEEARILEK.

”. See Han Feizi, Han Feizi - You Du.

263 jbid.

264 The expression in simplified Chinese is “ K2 M, =HIHELMAZEIL. 7. See Han Feizi, Han

Feizi - Xin Du.

265 Zhang, ‘Chinese Legal Culture (Part 2)’, p. 16.
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The traditional local judicial system could also undermine judicial impartiality. In
imperial China, professional judges and independent courts were not developed at local
areas. Generally, the head of the local government was also the head of the local police
force, in charge of prosecution and hearing of both civil and criminal cases. This is
described as “full-function bureau” by He Weifang.?®® Its influence still remains, e.g. the
law provides that the police, the prosecution and the court should co-operate with each
other.?®” Within such system, it is hard to expect a “judge” not to develop preconceptions
before the trial. Institutions were established in central government responsible for
reviewing cases, rectifying errors and supervising local jurisdiction. However, in ancient
time transportation and information dissemination was far less developed than nowadays,
and therefore it is difficult to expect the central government to be fully informed about the
situation of local adjudication. Such “full-function bureau” was unlikely to provide
effective institutional protection for people from abuse of power and miscarriage of
justice. Therefore, justice is largely dependent on judges’ integrity and ability. Lawyer
(Song Shi) was not established as an independent profession as the people who help
litigants were suppressed and often were notorious for provoking lawsuits.?® It is
because: Confucianism does not like the people who favour litigation and are
argumentative; and local “judges” perceive themselves as “parental cadre” of the local
people, and so lawyers’ argument might be incompatible with their opinions and would
challenge their authority.?®® Therefore, without independent lawyers, it is even more
difficult to expect judges to be impartial and open minded to different opinions and
arguments, as it is established previously in this chapter that judicial impartiality also
includes open mindedness.

When the rule by law was established, not everyone is equal before the law as the
emperor was still above the law. As Shuzo Shiga argued, the Chinese emperor both held
and exercised power to deliver punishment which was not provided by law, and such

exceptional decisions might become precedent for similar cases in the future and was

266 He Weifang, The Way to Convey Justice (1zi% 1E X [ 77 3X) (Shanghai Joint Publishing Company 2002)
p. 60-62.

267 Article 7, Chapter 1, Part 1, The Criminal Procedure Law of the PRC.

28 Shuzo Shiga, ‘Some Remarks on the Judicial System in China: Historical Development and
Characteristics’ in David C Buxbaum (eds), Traditional and modern legal institutions in Asia and Africa (E.
J. Brill 1967) p. 48.

269 Zhang, ‘Chinese Legal Culture (Part 1)’, p. 847.
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often made to be law subsequently.?’® “The principle of nulla poena sine lege was
unmistakably accepted as a restriction imposed on officials by the emperor, but never as a
restriction imposed on the imperial government as a whole by a social contract with the
people.”?’* Law therefore was served as a tool to rule the people and maintain an
emperor’s authority, which distinguishes rule by law from the rule of law. Chinese
emperors had the last word of legislation, and can legally intervene into adjudication, e.g.
hear and decide cases; some emperors even “take it for granted that cases should be
decided according to their wish”, thus some judges would try to detect the emperor’s
attitude and then decide cases according to this.?’? It is hard to expect that a few outspoken
judges could rectify the institutional defect. After all, these judges are also tools to
maintain the emperor’s authority and ruling. If judges can obtain independence and
impartiality, the emperor’s power and authority would be challenged. Perhaps, this is also
why the contemporary Chinese judiciary is still not independent, as it might share power
with the CPC and challenge their authority and interest, this will be developed in the next

chapter when discussing judicial independence.

2.3.2 A Tool of Social Control and Legitimization in an
Authoritarian Regime

In China, the judicial system is under the “leadership” of the CPC. Under the
orthodox ideology, the CPC claims that it represents the fundamental interests of the most
majority of Chinese people?”® and, therefore, announced that all the state organs should be
under its leadership to ensure they follow the correct political direction and work for the
people. This applies to the judicial system and means that all the courts and judges should
be under the leadership of the CPC to ensure they serve the people and deliver justice. In
order to deliver justice, Chinese judges have a legal duty to be impartial, as established
previously in this chapter. However, there is a gap between what is stated in the state
ideology and the reality: the powerful influence of the state power and the CPC over the

judiciary could seriously compromise judges’ impartiality, e.g. as discussed in the

210 Shiga, ‘Some Remarks’, p. 47.

211 jbid.

212 Zhang, ‘Chinese Legal Culture (Part 1)’, p. 829.

273 General Program, Constitution of the Communist Party of China, amended and adopted at the
Seventeenth National Congress of the CPC on October 215 2007.
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previous chapter, in the contaminated milk powder case, the judge has to decide
compensation in the case according to the government’s particular guidelines for this
series of cases. This will be developed in this section and further developed in the next
chapter when discussing judicial independence in China.

However, China in the post-Mao period is perceived to be an authoritarian regime

27 scholars and Chinese scholars.?”® In an authoritarian regime,

by a number of western
the relationship between public opinion and judicial decision making cannot be simplified
as the tension between the freedom of speech and judicial independence and impartiality;
as freedom of speech and an independent and impartial judiciary is in contradiction with
the nature of an authoritarian regime. The state could keep the judicial system under
control if the court does not have independent funding system or do not have sufficient
funding to maintain their functions. For example, to preserve impartiality, judges should
not actively attract litigation or encourage people to present cases to them. However, in a
lot of undeveloped areas in China, as the litigation fees are the main resource of courts’
funding, judges are motivated to attract potential litigations, which is studied by Xin He’s
research?’® and criticised by many other Chinese scholars.?”’

Xin He argued that the reason for such phenomenon is the funding of courts is
dependent on local government and the local economy, and therefore in urban areas courts
are not obsessed by such problems, but “become more formalized and bureaucratic, as it

tries to exclude difficult and problematic disputes from getting into the court.”2’®

24 Pierre Landry, ‘The Institutional Diffusion of Courts in China: Evidence from Survey Data’ in Tom
Ginsburg and Tamir Moustafa (eds), Rule by Law The Politics of Courts In Authoritarian Regimes
(Cambridge University Press 2008) p. 207.

275 Yuhua Wang, ‘When Do Authoritarian Rulers Tie Their Hands: The Rise of Limited Rule of Law in
Sub-National China’ (PhD Thesis, University of Michigan 2011).

276 He, ‘Court Finance’.

217 A frequently cited example is “The court of Huarong County always keeps the principle of ‘there is end
of cases but no end of service’, keeps on improving service... the county’s paper mill hold credits of 282
debtors which is in total RMB 15 million. The paper mill’s production has suffered from a serious lack of
funding. At the beginning of this year, the county court came to the paper mill on its own initiative to take on
the relevant cases, selected very able staff from the court to work on this case in this paper mill. After kept
on working for more than 100 days and nights, visited more than 200 debtors in 12 provinces and cities, the
court get back RMB 4,620,000 by litigation or non-litigation methods, and saved this mill. When the
secretary of county’s communist party committee heard the report, he said with feelings that ‘this is exactly
what we mean by service, this is exactly what we mean by efficiency’.” This is reported by People’s Court
Daily, an official newspaper in the charge of the SPC, as a praise on April 4", 1994, cited by e.g. He
Weifang, ‘Two Problems of China’s Judicial Management’ (H [ ] 728 B 1] 5 ¥ % 4~ 1] ), Social
Science in China, No. 7, 1997, p. 122.

278 He, ‘Court Finance’, p. 464.

74



However, the Court’s funding system and different local economic situation is a cause but
does not indicate the root. The root is, as Xin He argues, that both courts he studied
“largely remain the instruments of the local political power”.2’® This thesis argues that
within this authoritarian regime, the governing party CPC would keep judicial power, an
important part of state power, under its control as a powerful governing aid for its self
interest; however, reform might be tolerated to improve the court system’s functioning as
long as the reform is not perceived to be challenging the state power, which will be further
developed in the next chapter.

Although judicial impartiality and independence is permitted in routine cases to
maintain social stability for the sake of the ruling of the government, the ruling party will
keep control of the adjudication as both a symbol of authority and part of their power to
govern the society.?®® Therefore, the state would not tolerate its authority to be challenged
in adjudication, and judges are not able to always interpret or apply the law impartially
and stand between the government and the people to protect human rights. Law and
justice could be comprised for authority by deciding cases in a different way or refuse to
file cases at all, e.g. as discussed in the previous chapter, in the poisoned milk powder
case, the court would not accept and hear any case presented by the victim’s parents until
the government set up the compensation guidelines. The strong administrative
characteristic of adjudication as a result of the authoritarian rule and the problematic
selecting and appointing procedure might lead to a bureaucratic judiciary that is more
vulnerable to corruption, which will be developed in the next two chapters. Therefore, the
adjudication itself could also become a cause of public discontent for its failure to deliver
justice.

Rising caseloads and detached tribunals of the primary courts hearing cases in
remote areas in the name of facilitating the people?®! indicate growing usage of the
judicial system but does not automatically suggest growing trust of the justice system.

279 i, p. 480.

280 Shen Deyong, ‘Adjudicative Power is One of the Most Effective Method of Social Management® (7] 7%
BUR B 24t 25 B F Bt 2 —) Reference For the Party and Political Cadre, No. 12, 2010, p. 15. (First
published in Legal Daily, November 111" 2010)

21 E.g. Xun Mi, ‘The Dispatched Tribunal of Fangshan often Hear Cases at Villagers’ Home Judges Carry
the National Emblem and Climb Mountains to Hear Cases’ (55 LR VR W B AN RE TER LS E
#EFRE) (People.com, September 26™ 2011) <http://media.people.com.cn/GB/40606/15748549.html>
accessed April 291 2014,
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Considering courts of all levels primarily serve as the regime’s tool of social governing,
this phenomenon could be interpreted as the infiltration of the state power to local areas,
the effort to strengthen the regime’s control of the people and the state’s ability to

maintain social order. This could be driven by the state’s awareness of and anxiety over

the crisis of public support and confidence,?®2

especially considering the mass incidents
which are getting increasingly serious, which will be further discussed in the next two
chapters.

Against the social and political background of China, the public criticizing and
developing intense opinions about the justice system is more than a technical
jurisprudential issue of judicial impartiality and independence. It reflects a crisis of the
perceived legitimacy and public support of the judicial system and the regime. The
reaction from the judicial system, e.g. stressing outcome fairness, raising the importance
on impartiality, the ongoing judicial reform and attempt to guide public opinion suggest
their attempts and efforts to allay this crisis.

To establish the appearance of and substantive impartiality are two distinct matters.
The development of formalized procedures and the appearance of judicial impartiality
could be a strategy of legitimization rather than determination towards the rule of law. For
example, in some sensitive cases, the formalized procedure of trial might be employed to
construct appearance of impartiality and to cover the defects of the substantive decision;
as Pierre Landry argued, that “formal legal institutions are expected to bring legitimacy to
decisions that may not be fair or equitable” in an authoritarian regime.?®® This is
applicable in China. However, the effect of this legitimatization is open to question. It is a
public secret that social activists, political dissents and lawyers who help with the people
involved in sensitive cases might suffer from persecution, e.g. the blind Chinese human
rights lawyer Chen Guangcheng. Some high profile cases are these kinds of cases, lawyers
are under pressure and they might not be able to present arguments which might help with

judges’ open-mindedness to disputing opinions.

282 The chairman and the general secretary of the central committee of CPC Hu Jintao gave a speech on the
90™ anniversary of the establishment of CPC. He warned that CPC was facing many new challenges and
four dangers, which are “slackness, inadequacy of ability, out of touch with the people, and negative
corruption”. See Hu Jintao, ‘The Speech on the 90" Anniversary of the Establishment of CPC’ (Gov.cn,
July 11 2011) <http://www.gov.cn/Idhd/2011-07/01/content_1897720.htm> accessed April 29" 2014,

283 Pierre Landry, ‘Institutional Diffusion’, p. 207.
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However, this problem is unlikely to be solved by simply transplanting the
adversarial system where lawyers play a more active role than their peers in the
inquisitorial system. Lawyers’ ability is different. Good lawyers can increase the
possibility of winning, but are expensive. The disadvantaged cannot afford good lawyers
to help them while the advantaged can. The outcome could be that the disadvantaged
people still cannot receive the justice that they deserve because they cannot afford good
lawyers. In contemporary China, a substantial frustration within the public is injustice
both in society and in court that the advantaged benefit from while the disadvantaged
suffer from, as established in the previous chapter. Simply importing the adversarial
system might even fuel the problem rather than fix it, and therefore might not improve
public confidence in the justice system.

On the other hand, the state might be aware of the importance of tackling the image
of the judicial system which is frustrating to the public. It is not easy to restore an image of
fair and impartial judges quickly. Therefore, a strategy of demonstrating and publicizing
“judges for people” has been developed. The price is that judges have to bear
responsibilities which are irrelevant to their work and this is why they appear to be
unprofessional according to the western criteria. In a great number of courts, a heavy
caseload has already become a problem for judges.?® Judges still have to engage in
publicizing policies for the government or the CPC, e.g. the birth control policy,?®® help
with the people in need,?® help the government with its work on supporting the poor

288

(fupin),?®” and provide legal aid and legal services?® etc.. However, these efforts could

284 For example, in 2010 there are 193,000 judges in China who have deal with 10,999,000 cases. See SPC,
‘The Annual Report of the People’s Courts (2010)’ (Court.gov, May 25" 2011)
<http://www.court.gov.cn/qwfb/sfsj/201105/t20110525 100996.htm > accessed December 12 2011.

285 [ ei Jianxiao and Tan Sichao, ‘The President of Yongning District Court — Lin Zhongcai Went to a
Village which Needs Help and Support for Birth Control and Did Research’ (&5 X ARk FPF 4 BE IR AT
FHATIAHE) (Population and Birth Control Committee of Nanning, July 20t 2011)
<http://sf.nanning.gov.cn/167/2011_8 9/167 345750 1312884306984.html> accessed December 12t
2011.

286 For example, some judges visited attended children and bring them stationary. See ‘“Judges Mothers” of
the Court of Qian County of Shaanxi Care about Unattended Children’ (B 78 82 ELyk Rk B i i R &
5 JLE) (Court.gov, May 31t 2011)
<http://www.court.gov.cn/xwzx/fyxw/dffyxw_1/gdfyxw/sx/201105/t20110531_106583.htm> accessed
December 12 2011.

287 “The Judges of the IPC of the City Went to the Countryside to Support the Poor and Show Their Loving
Heart’ (7 ZEBeik B T 2 #3218k %2 ) (Meizhou.gov, July 1% 2010)
<http://www.meizhou.gov.cn/zwgk/zwdt/bmdt/sfy/2010-07-01/1277947625d59234.html> accessed
December 12 2011.
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distract judges from their work, blur the difference of judges’ role from that of other state
cadres, and its impact on improving the image of the justice system is uncertain.

Within an authoritarian regime, without an independent and impartial judiciary
providing institutional protection of human rights, people could become more sensitive to
injustice and sceptical to judicial decisions. From the public’s perspective, the public or
certain groups of the public want to make their voice heard in some cases and transform
the court to be a frontline of resistance to the government and social injustice which the
government is responsible for, as established in the previous chapter. In some sense, the
strong reaction from the public to the adjudication could be interpreted as an attempt to
challenge the authority. The development of the internet facilitates this challenge as it is a
sphere of the least restrictions, where it is perceived by the government that “party
organizations at the primary level cannot get in, ideological and political work cannot get
in, and state force like police force cannot get in”.2%° The rise of public opinion on legal
issues and cases might also suggest the people’s attempt to get more involved in the
development of the legal system, as Zhang Weiren argued that in the Chinese legal history
the people are just “bit players”.?® This also concerns the public’s participation in
adjudication, which will be discussed in the next chapter. On the issue of public opinion
and adjudication, a court or judge-centred approach is adopted widely within literature
where the focus of discussion is how the court or judges should react while still
maintaining their impartiality and independence from public pressure, and what could be

done to maintain public confidence. This will be discussed in the next part.

288 For example, a local IPC has established three volunteering groups gave legal help to women suffering
from domestic violence, answer people and local enterprises’ questions about law and so forth. “The IPC of
Guyuan of Ningxia has Established Distinctive Groups of Legal Service Volunteers® (5 & [ J5 1 B¢ il 57
0 S IR 45 L) (Court.gov, December 9t 2010)
<http://www.court.gov.cn/xwzx/fyxw/dffyxw_1/gdfyxw/nx/201012/t20101209_11988.htm> accessed
December 12 2011.

289 Dai Qun et al., ‘Mass Disturbance One Speak out and Millions Support on Internet, Part of the Cadres
cannot Adapt to’ (FE/RVEFARM | —WFE JI R, #i5rFEANIE M) (People.com, June 1%t 2009)
<http://politics.people.com.cn/GB/30178/9389282.html> accessed May 23" 2014,

2% Zhang, ‘Chinese Legal Culture (Part 1)’, p. 829.
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2.4 How to Preserve Judicial Impartiality in Public

Communication

To maintain impartiality from the influence of public opinion does not automatically
suggest judges should ignore the public as the audience of their judgment or isolate them
completely from the public. The rule of law indicates that judges should be accountable
and impartial in order to maintain public confidence. In the previous chapter, it is
established that media especially the tabloids could be biased and misinform the public,
which will be further developed in Chapter 5. Therefore, availability and accessibility of
reliable information resources become crucial to inform the public about the law and the
justice system to maintain public confidence. Communication between the court and the
public could inform the public as the official and reliable information resources instead of
the media especially the tabloids, and therefore could deliver a more objective and
accurate image of the judiciary and the justice system and maintain public confidence
rather than the opposite, provided that the actual situation of judicial impartiality and other
aspects of the justice system are not as negative as presented in the media coverage. This
part will discuss what kind of public communication could effectively inform the public

and at the same time is unlikely to compromise impartiality of judges.

2.4.1 Judgements Should Be Well-Reasoned and Accessible to the
General Public

As the actual reasoning process in judges’ mind is inaccessible, the reasoning of
their judgments is the most relevant and reliable material/evidence of whether the
decision-making is impartial. Therefore, it is crucial to give a well-reasoned judgment to
make it evident that actual impartiality has been upheld and maintain the appearance of
impartiality.?®* The process of fully arguing the decision could also help judges to check
whether there is any partiality or illegitimate influence which might jeopardize judicial
impartiality that is involved in their decision making or whether they have ignored

anything relevant and accurate. Reasoning could be a constraint on potential arbitrariness

291 Wendel goes even further. He argues that “the requirement that judges give reasons for their decisions is
a sufficient guarantee of impartiality”. See W. Bradley Wendel, ‘Impartiality in Judicial Ethics: a
Jurisprudential Analysis’, Notre Dame Journal of Law, Ethics and Public Policy, VVol. 22, 2008, p. 323. This
thesis would suggest effective rather than a definite guarantee.
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and partiality to maintain judicial impartiality and accountability. Therefore, this thesis
argues that judgments should be well reasoned and accessible to the general public to
preserve the reality and the appearance of judicial impartiality. Also, this thesis argues
that a well reasoned judgment does not necessarily indicate it must be long or even
tedious, as the length depends on the complexity of the case, although it might be difficult
to expect the judgments of routine or simple cases to have very detailed reasoning as the
justice system also has to maintain efficiency, especially when the caseload is very heavy.
In common law systems, the routine and uncontroversial appeal cases and the cases of
first instance normally will publish written opinions to give reasons of the decisions.?®? In
those controversial cases and high profile cases, it is necessary to have the decision fully
reasoned to inform the public how this decision has been made, as the decision might also
affect interests of the general public besides the parties involved in the case. The cases of
this kind only take a small percentage of the caseload and thus is unlikely to affect the
efficiency significantly.

An accessible and well reasoned judgment could provide the public with more
accurate information compared with the media, and therefore can help to persuade the
audience including the public about the impartiality of the decision making and the
soundness of the decision. The process of constructing arguments to persuade the
audience could also be a process for judges to persuade themselves that the decision that
they are going to make serves justice best. However, this thesis does not conclude that
every well argued decision can convince the entire public. A well reasoned judgment
might still cause disagreement or even intense criticism. This thesis agrees with W.
Bradley Wendel’s argument, that it is important to bear in mind that a judge is not under
obligation to persuade everyone of the public that his or her decision is the only
substantially right decision.?®® A judge’s obligation is to reach a plausible and sound
decision which is the best one in accordance with the facts and law to his or her conviction
rather than everyone else’s conviction and to justify this decision in his or her judgment.
Therefore, a judgment could be but does not have to be persuasive to everyone, and any
member of the public does not have a right against judges to persuade them that a

particular judicial decision is the only right one. It is unjustifiable if judges give a vague

292 jbid, p. 321.
293 jid,
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reasoning merely to avoid scrutiny from the public, because to persuade the public better
Is an explanation of a possible positive impact of a well reasoned judicial approach rather
than a justification. The justification of this approach is: the public have a right to know
and to preserve and demonstrate judicial impartiality and this calls for a well reasoned
judicial approach.

A counter argument of this thesis’s argument might be that not every country’s
judges give detailed reasoning in their judgments even in the most important cases, e.g.
the reasoning of the judgments of French Supreme Court are very concise. From French
judges’ perspective, “the role of the opinion is to apply settled law to the facts, or rather, to
create the appearance that the court is merely applying law to fact”, which is the
appearance of judicial impartiality.?®* This very much summarized and concise reasoning
style does not conclude an adverse impact on the legal system. It might be because the
French academics will “perform the reason-giving function assigned to judges in common
law systems”.2% However, the response of this thesis is that academics’ interpretation is
their speculation of the judges’ reasoning and cannot replace judges’ reasoning to
evidence judicial impartiality; therefore academic explanations cannot constitute a
substitute of judges’ own reasoning. An over-concise and even misleading reasoning style
could cause problems of justification. Even if French judges attempt to maintain the image
of a strict deductive judicial reasoning, the fact is: French law is not free from any
ambiguity and to decide cases judges have to go beyond this mechanical application, and
French scholars and even some judges admit that there is the creative role of French
judges behind this mechanical and concise judicial reasoning style.?®® French judges try to
maintain judicial legitimacy through their approach while American judges use judicial
opinions to justify creative decisions as “a legitimate exercise of judicial power”.2%’ This
approach also has critics for its “inaccessibility, lack of candor and absence of policy

discussion”.?%® However, Schroeder is concerned about “open debate of these matters

2% Pierre Mimin, Le Style Des Jugements (4" edition, Librairies techniques 1978), cited by Michael Wells,
‘French and American Judicial Opinions’, Yale Journal of International Law, Vol. 19, 1994, p. 92.

2% Wendel, ‘Impartiality in Judicial Ethics’, p. 321-322.

2% Sadok Belaid and Michel Villey, Essai Sur Le Pouvoir Createur Et Normatif Du Juge (Librairie générale
de droit et de jurisprudence 1974) cited by Wells, ‘Judicial Opinions’, p. 99.

27 Wells, ‘Judicial Opinions’, p. 90.

2% Francois Michel Schroeder, Le Nouveau Style Judiciaire (Dalloz 1978) cited by Wells, ‘Judicial
Opinions’, p. 100.
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would politicize decision making and make case resolution more difficult”.?*® The
problem of this argument is: it overturns the causation. As a result of the absence of
detailed reasoning, the judicial decision making with limited constraints could already be
politicized; while more detailed reasoning could minimize judicial decision making from
getting over-politicized and biased. This argument could be exemplified by China’s
problems, which will be developed in Chapter 4 when discussing open justice. The very
concise reasoning approach of French judges has also been challenged in the European
Court of Human Rights (ECHR). In Higgins and Others v. France, the court argued that
Article 6(1) of ECHR “obliges courts to give reasons for their decisions, but cannot be
understood as requiring a detailed answer to every argument” and the extent must be “in
the light of the circumstances of the case”.3% |n this case, it held that the Court of
Cassation’s judgment failed to give sufficient explanations to applicants, and therefore
was a violation of Article 6(1) of ECHR.3%

In mainland China, the judgments including the judgments of high profile cases are
not always accessible, and therefore they cannot inform the public and evidence an
impartial judicial decision making process. Even if the judgments are accessible, the
reasoning style of Chinese judges is too concise to find out how the judge or the panel
reached the decision, because the typical structure of a judgment is just a restatement of
the fact the court found or held and citations of law without detailed reasoning and
followed by the decision at the end.*? Chinese scholars have been arguing that judgments
should be well reasoned but this idea has been resisted by judges.3®® An explanation might
be that the modern Chinese judicial system is influenced by the civil law systems and
judges tend to stick to the conventional idea of a deductive judicial process and strict
application of law and therefore the law cited is adequate to state the reason of the

decision.

299 \on Mehren and Gordley, The Civil Law System (2" edition, Little Brown 1977) cited by Wells,
‘Judicial Opinions’, p. 102.

30 Higgins and Others v France (1999) 27 EHRR 703, paragraph 42.

301 ibid, paragraph 43.

%02 He Liangbin, ‘On Reasoning of Judgments’ (it #| ¥ 3 i), The People’s Judicature, No. 12, 1999, p.
28-30; Fang Jie, ‘Judgements should State Reasons’ (F] #4554 IR 2 ), Studies in Law and Business,
No. 4, 2001, p. 116-121.

303 jbid.
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It is true that China is influenced heavily by civil law systems but such an
explanation is limited. This thesis argues that two reasons for the judges’ resistance are: 1)
the heavy and rising caseload (not in every court); and 2) judges might be concerned that
the more detailed the reasoning is, the more likely errors and partiality or anything else
which might cause controversy and criticism will be exposed.®* Especially the latter
could explain why in high profile cases the judgments are not always accessible or not
well reasoned. Chinese judges’ concerns are not groundless because of the problematic
system which holds judges accountable for their errors, and high profile cases are also
more likely to draw attention from the judicial authority or the CPC leaders, which will be
developed in Chapter 3 when discussing judicial independence in China. This suggests
that Chinese judges still attempt to maintain an image of a good and impartial judiciary
regardless of the reality. Even though the public confidence of judicial impartiality in
China is problematic, if the public have limited information about how grave the reality is,
it could provide an opportunity to the authority to arrange or construct counter
explanations or statistics to respond to the doubts raised by the public and attempt to
persuade the public the reality is not as grave as they think. This is just a negative example
of how important a well reasoned judicial style is to minimize judicial partiality and
unconstrained discretion. This thesis does not argue that Chinese judges should adopt a
new reasoning style in order to demonstrate to the public how partial they are, but to
discipline themselves and improve their impartiality.

A counter argument might be: after high profile cases are closed in China,
sometimes there are interviews with the judges who decide the case, press conference held
by the court or any different kind of communication with the public to inform the public
about the reason for the decision, and judges could be more responsive to the doubts of the
public by such method, and therefore under this circumstance judges do not have to give a
well argued judgment. This argument will be critically analysed in the next section

regarding the necessary communication of the judiciary with the public.

304 Liang Huixing, ‘The Speech at the Adjudication Methodology Conference of the Intermediate Court of
Xi’an (Expert Comment)’ (7£ P52 ik Bk A 7 ikt it 22 EK S (LK R0F) ) (lolaw.org.cn,
2006) <https://www.iolaw.org.cn/showarticle.asp?id=1651> accessed March 7t 2014.
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2.4.2 Managing Communication with the Public: Silence v. a More
Proactive Approach

Judicial reasoning is a process of duly considering and weighing different opinions
and achieving a sound decision, and a well reasoned judgment could evidence this
weighting process.

This realisation may itself contribute to a belief in tolerance: a
realisation that our own conclusions have been reached by a process of
weighing conflicting considerations in an often uncertain balance may
help to sustain our respect for those with whom we disagree.3%®

Therefore, it will contribute to public confidence in the judicial system.

As established in the previous chapter, in high profile cases in mainland China, after
the cases are closed, the judge might accept an interview with journalists, or write a letter
to a certain media outlet to “explain” why this particular decision had been made, or the
court will hold a press conference to inform the public. The aim of such activities is to
defend the decision from the (potential) criticism of the public more than merely
explanation. Two types of public criticism are distinguished: the reasonable doubt or
criticism of a failure of judicial impartiality and criticism of the substantive content of a
decision. With regard to the first type of criticism, this thesis argues that public confidence
of judicial impartiality is fundamentally established by what judges have done in the
courtroom and how judges achieved their decisions which are evident by the reasoning in
their judgments. If they fail to be impartial or avoid inviting reasonable doubt about their
impartiality, the damage to public confidence is already done and subsequent explanation
does not necessarily compensate it. With regard to the second type of public criticism,
given the fact that the reasoning of the judgment by Chinese judges is too concise to
elaborate how judges achieved the particular decision, and the accessibility of judgments
is still problematic, is it justifiable to use this kind of explanation through news media to
replace an accessible and well reasoned judgment? The answer of this thesis is no. As The
Commentary on the Bangalore Principles of Judicial Conduct states:

If after the conclusion of a case, the judge receives letters or other
forms of communication from disappointed litigants or others,
criticizing the decision or decisions made by colleagues, the judge

305 N, E. Simmonds, Central Issues in Jurisprudence Justice, Law and Rights (2" edn, Sweet & Maxwell
2002) p. 13.
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should not enter into contentious correspondence with the authors of
such communications...If the media or interested members of the public
criticise a decision, the judge should refrain from answering such
criticism by writing to the press or making incidental comments about
such criticism when sitting on the bench. A judge should speak only
through his or her reasons for judgments in dealing with cases being
decided. It is generally inappropriate for a judge to defend judicial
reasons publicly.3%

Thus, what Chinese judges have done to defend their decisions after the trial, e.g.
trial judges speak out in a press conference, is in contradiction to some well received
professional ethic code. Chinese judges are not the only judiciary receiving public
criticism for some of their decisions. How to deal with public criticism and the potential
damage to public confidence is a question that many jurisdictions have confronted. Guide
to Judicial Conduct (2009), which is issued by the Supreme Court of the UK, also stressed
the point that “the Justices must be immune to the effects of publicity, whether favourable
or unfavourable”.>"’

This thesis agrees that judges should only justify their decisions in their judgments,
and argues that if judges defend their decisions or makes comment on a particular pending
or closed case publicly, it could compromise their impartiality, as Lord Kilmuir asserted
“so long as a judge keeps silent his reputation for wisdom and impartiality remains
unassailable”.3%® This is because: firstly, when judges give reasons of decisions in their
judgments, their justification is already open to the public®®® and therefore a
re-justification is not necessary; secondly, if judges defend their decisions publicly in
response to a certain criticism, they might re-justify or add or amend reasons for their
decisions, and therefore public discussion “risks the appearance of extraneous

considerations becoming involved and may obfuscate of the judicial reasoning

306 UNODC, ‘Commentary’, paragraph 73-74, p. 66.

307 United Kingdom Supreme Court, ‘Guide to Judicial Conduct (2009)’ (Supreme Court, 2009)
<http://www.supremecourt.uk/docs/guide-to-judicial_conduct.pdf> accessed April 29™ 2014, paragraph
2.4,

308 |_etter from Lord Kilmuir to Sir lan Jacob K.B.E. of December 12" 1955, reprinted in Barnett Judges
and the media — the Kilmuir Rules (1986), p. 384-385; cited by Lord Neuberger of Abbotsbury, ‘Where
Angels Fear to Tread Holdsworth Club 2012 Presidential Address’ (Judiciary.gov.uk, March 2" 2012)
<http://www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/Speeches/mr-speech-holdsworth-lectu
re-2012.pdf> accessed March 20%" 2014.

309 Sir Daryl Dawson, ‘Judges and the Media’, University of New South Wales Law Journal, Vol. 10, 1987,
p. 17.
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process”;3!0 thirdly, when the public is split into different opinions, if judges respond to a
particular opinion, it might cause more controversy and judges might compromise the
appearance of their impartiality if they get involved into public controversy; fourthly, in
interviews or press conferences, the media will unavoidably tend to personalise issues
which is against an objective approach to the administration of justice.3!* Therefore,
judges are likely to compromise their impartiality by defending a certain decision against
public criticism publicly and they must not do this. This is also a general rule for
English®? and Australian judges®®.

However, that judges should not be influenced by public opinion does not suggest
that they should completely ignore public opinion. The Guide to Judicial Conduct (2009)
also acknowledges that judges should take regard to “the profound effect which their
decisions are likely to have... upon the wider public whose concerns may well be forcibly
expressed in the media”.3** To be more specific, in some high profile cases, in order to
minimize misunderstanding of the public, the court might draft a media release to
accompany their judgment, e.g. the Charlotte Wyatt case®!® “has received a great deal of
media attention, and the court thinks it very important that the public should understand
both what the case is about, and what it is not about”, a press release has been issued.3¢ In
New Zealand, in the cases of public interest, the Supreme Court, Court of Appeal, or High
Court would also issue media release with some judgments,®'” and indicate that “this
summary is provided to assist in the understanding of the Court’s judgment. It does not
comprise part of the reasons for that judgment and the full judgment with reasons is the

only authoritative document.”®® This thesis argues that occasional media release, e.g. a

310 Justice Margaret McMurdo, ‘Should Judges Speak Out?” (Judicial Conference of Australia, Uluru, April
2001) <http://www.jca.asn.au/attachments/mcmurdo.pdf> accessed February 81" 2012, p. 8.

311 Dawson, ‘Judges and the Media’, p. 18.

812 “The justices... will show appropriate caution and restraint when explaining or commenting publicly
upon their decisions in individual cases.” United Kingdom Supreme Court, ‘Guide to Judicial Conduct
(2009)’, paragraph 2.5.

313 McMurdo, ‘Speak Out’.

314 United Kingdom Supreme Court, ‘Guide to Judicial Conduct (2009)’, paragraph 2.4.

315 Charlotte Wyatt was born with serious disability, and her life is dependent on care and treatment. The
case is about whether it is in Charlotte Wyatt’s best interest to revive her if she stops breathing.

816 Judicial Communications Office, ‘News Release Charlott-Ruling/05” (Judiciary, July 12" 2005)
<http://www.judiciary.gov.uk/media/media-releases/2005/charlotte-ruling05> accessed on February 8™
2012.

317 < Judicial Decisions of Public Interest’ (Court of New Zealand, NA)
<http://www.courtsofnz.govt.nz/from/decisions/judgments> accessed on February 81 2012.

318 For example, media release with [2011] NZSC 138, November 17" 2011.
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summary of a judgment, and publishing a judgment or a sentencing remark in a prompt
and timely manner could inform the public better and minimize misunderstanding which
might be caused by media coverage.

However, misreporting by the media occurs and might cause public
misunderstanding and criticism, especially the tabloids tend to drive public controversy
and judges might become fair game. As a result, both judges’ reputation and public
confidence in the judicial system might suffer. Judges suffering from public criticism is a
prevalent problem.3!® Conventionally, judges are aloof from the media and public
criticism, and their reaction to criticism is silence. This silent approach has been reviewed
in many countries and a more proactive approach has been proposed and adopted to deal
with the (potential) crisis of the reputation of the judiciary. Another context is that
“increased public awareness of the vulnerability and fallibility of the legal process,
acutely brought to the fore when miscarriages of justice arise, cannot be entirely addressed

9 c6:
1

by improving public understanding.”*?° Therefore, “judges now have to earn respect” “in

a critical public sphere”.3?!

Under such circumstances, cautious communication by the judicial system with the
public and media becomes needed. However, a question for a proactive approach is: how
to improve public understanding and confidence without compromising judicial
impartiality and judicial independence? Sir Igor Judge expressed this concern that
“enhancing public confidence is a most difficult concept and it is particularly difficult...
for judges who actually are not in the business of trying to sell themselves to anyone”. 3?2
Also, judges might have a heavy workload and they are not trained about public

323

communication,*<° and therefore judges need institutional support from the judicial

system. However, such institutional support must not “seek to justify decisions as opposed

319 Michael Kirby, ‘Attacks on Judges a Universal Phenomenon’, Judicature, Vol. 81, No. 4, 1998, p. 150.
320 Lieve Gies, ‘The Empire Strikes Back: Press Judges and Communication Advisers in Dutch Courts’,
Journal of Law and Society, Vol. 32, No. 3, 2005, p. 455.

321 ibid, p. 469.

322 Q. 235, Examination of Witnesses, Minutes of Evidence, House of Lords Select Committee on
Constitution (Parliament of UK, February 21 2007)
<http://www.publications.parliament.uk/pa/ld200607/Idselect/Idconst/151/7022103.htm> accessed
February 8™ 2012.

323 McMurdo, ‘Speak Out’, p. 6.
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324

to explaining them” under any circumstances,”" as “to add any explanation or

qualification would undermine the completeness and finality of a ruling”.3%®

In England and Wales, judges used to rely on the press office of the Lord
Chancellor’s Department to deal with the communication with media or the public. In
2005, a separate communication office, the Judicial Communications Office (JCO), was
established to provide communication support for all the judges in order to enhance public
confidence towards the judiciary. After a particular judgment is announced, if there is an
outstanding misunderstanding which might be caused by the media’s misreporting or
misinterpretation, it is generally regarded to be inappropriate for judges to stand up to
defend their decisions from public criticisms.3?® Rather, “the matter will be handled by the
Court’s communications officer in consultation with the Justice”,*?’ e.g. in Statement in
response to press reporting of Judge Tabor by the Judicial Communications Office, it
explains why the witness’s identification of the offender was not reliable.3?®

England and Wales is not the isolated example of such a pro-active approach. This
kind of institutional support was established even earlier in the Netherlands. Over thirty
years ago, press magistrates and judges and communication advisers were established in
the Dutch courts. Press judges, who “act as spokespersons on behalf of the courts”, are
also members of the judiciary.®?° They will “step into the media limelight to explain
matters of court policy and individual judgments”,** while communication advisers
“work behind the scenes”.33! Dutch press judges and communication advisers are also
only “neutral messengers”.3%

In Puerto Rico, according to the judicial ethics code, judges must keep “the dignity

of silence” and should not defend their decisions publicly. A press office is established to

324 Lords Select Committee on Constitution, ‘Constitution-Sixth Report’, paragraph 171.

325 Gies, ‘Press Judges’, p. 469.

326 Judges’ Council of England and Wales, ‘Guide to Judicial Conduct’ (Judiciary, August 2011)
<http://www.judiciary.gov.uk/Resources/JCO/Documents/Guidance/guide-judicial-conduct-aug2011.pdf>
accessed April 29" 2014, paragraph 8.1.1.

327 United Kingdom Supreme Court, ‘Guide to Judicial Conduct (2009)’, paragraph 2.6.

328 Judicial Communications Office, ‘Statement in Response to Press Reporting of Judge Tabor’ (Judiciary,
January 14™ 2009) <http://www.judiciary.gov.uk/media/media-releases/2009/statement-judge-tabor>
accessed February 8" 2012,

329 Gies, ‘Press Judges’, p. 451.
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331 ihid, p. 467.
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provide institutional support. The press office may even held a press conference if
necessary. The support has reduced criticisms most of the time.333

However, the ideal of a proactive approach carried out by “neutral messengers” is
not free from questioning. A concern is: however neutral the messengers are, building an

image of impartiality and detachedness is unavoidable,3*

and the proactive approach
“may make journalists over-dependent on court sources, discourage independent
reporting, and even stifle legitimate criticism of courts”.**® This concern also applies to a
court dominated manipulation of information which could affect public opinion. This
thesis argues that to defend a judicial decision by arguing with the media or any members
of the public is actually intentionally influencing the media, which might erode the
media’s independence; however, informing the media by issuing a media release is
unlikely to invade the media’s freedom, if it just constitutes one more reliable and
accurate information resources to the media without restrictions on the media’s access to
other information resources or their freedom to provide their own investigative reporting.
It could help the media to check whether there is any descriptive content conflicting with
the media release. It is still for the media to decide what may constitute a complete story in
their reporting, which suggests there might be something accurate but the court does not
consider as legally relevant but the media may consider it an indispensible part of the
story, as not every detail of a case is legally relevant.

Judges decide cases but not what counts as a “legitimate and complete
understanding”3*® for the media or the public. (The court may decide what cannot be
reported due to the protection of privacy or in the interests of justice, however, the aim of
such restrictions on reporting does not constitute attempts to shape public opinion.) A
possible result is more relevant (not necessarily legally relevant) and accurate information
of a case might be disclosed to the public. If the court attempts to dominate the media or
the public’s commentating on a decision, it would infringe the freedom of thought and

expression. This thesis argues that to be proactive does not suggest that the court should

333 Mirelsa Modestti Gonzalez, ‘Judicial Family Support Program a New Judge in the Family: Challenges
for the Spouse and Children’ (The Judicial Branch of Puerto Rico, November 2006)
<http://www.ramajudicial.pr/PAFRJ/pdf/Articulos/A-new-Judge-in-the-Family.pdf> accessed December
13t 2011.

334 Gies, ‘Press Judges’, p. 465.

335 ihid, p. 457.

336 ihid, p. 456.
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be dominant when dealing with its relationship with the media and the public, as there is a
boundary between disclosing information and information manipulation. The tension
between the judiciary and the media/public opinion could be caused by the attempt and
effort of each side to influence the other side, and as a result each side might develop
anxiety about a potential invasion of their own independence. As Lord Judge (the recently
retired Lord Chief Justice of England and Wales) asserted

The most emphatic feature of the relationship between the judiciary and
the media is that the independence of the judiciary and the
independence of the media are both fundamental to the continued
exercise, and indeed the survival of the liberties... As far as I can
discover, there never has been, and there is no community in the world
in which an independent press flourishes while the judiciary is
subservient to the executive or government, or where an independent
judiciary is allowed to perform its true constitutional function while, at
the same time, the press is fettered by the executive.*’

Public confidence itself is a political term more than a legal term. If priority of
judges’ work is given to public confidence instead of deciding a case in the light of the law
and evidence, it might cause anxiety to the judiciary and their overreaction to public
criticism. Public confidence in the judiciary is not as simple as judging whether judges are
good or bad, because judging judges by their public reputation or public comments is
likely to result in manipulation of judges by the comment makers — the public.>* Public
confidence, as argued in this thesis, is about the impartiality, independence and integrity
of the judiciary, rather than whether their judgments achieve everyone’s satisfaction.

The establishment and development of institutional support for judges in these
countries which have been discussed previously also reflects that the concern about
judges’ reputation and public confidence is growing. This thesis argues that judges need to
develop a thick skin when confronting criticism, and they should avoid creating an image
of their anxiety to criticism. If there is any personal bitterness caused by criticism, judges
should keep it to themselves. Where the rule of law is established, what judges can do to

maintain public confidence is to work in good faith rather than to work on strategies

7 Lord Judge, ‘The Judiciary and the Media’ (Bfhu.org, March 28™ 2011)
<http://www.bfhu.org/images/download/Icj-speech-judiciary-and-the-media.pdf> accessed April 29™" 2014.
338 This argument is inspired by “the common, informal practice of judging judges on the basis of general
‘reputation’ within the bar or among other judges may inadequate, fraught with misunderstanding, and
subject to manipulation by judges or by those who comment on the work of judges, among others”. See
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regarding public opinion instead. However, China has adopted a different approach to
deal with public opinion and public confidence, which will be developed in the following
chapters.

Conclusion

This chapter has established the definition of judicial impartiality by consulting
western literature. Judicial impartiality studied by this thesis is concerned about the
impartiality of the judicial decision making process. An impartial judicial decision
making process should be free from bias and prejudice; and the judge should keep an open
mind and consider all the relevant and accurate factors. Judicial impartiality is both a
matter of fact and appearance. The appearance is no less important than the actuality.
Judges should act in good faith to avoid reasonable doubts about their impartiality inside
and outside the courtroom, and maintain public confidence on the judiciary. The criterion
of a reasonable doubt is measured by a well-informed, fair minded and reasonable person,
and therefore the perception of an interested party or the public might not be decisive.

The public might be ill informed under the influence of the media and therefore
public opinion might be skewed. Public opinion is not legally relevant to decide a case.
Therefore, if judges make a decision according to any opinion from the public or merely to
avoid public criticism, it would undermine judicial impartiality and independence, which
would eventually undermine public confidence in the judiciary.

China has its own legal tradition and its distinctive legal, cultural, social and
political context. Judicial impartiality has a different substance from the West, although
judicial impartiality is also a well accepted value in China. Chinese judges have to be open
minded to what might appear to be legally irrelevant to their western peers, e.g. ging li, in
order to solve a dispute and maintain public confidence. Public opinion, which might
reflect the variable values and ging li of different local communities in a country such as
China of great diversity, therefore cannot be completely regarded to be in contradiction to
judicial impartiality in China’s context. However, this is different from judges simply
deciding a case primarily by their perception of public opinion, which this thesis argues

would jeopardize the rule of law. The relationship between public opinion and judicial

Marin K. Levy, Kate Stith and Jose A. Cabranes, ‘The Cost of Judging Judges by the Numbers’, Yale Law
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impartiality becomes a complex issue, as it is in contradiction to the modern perceptions
of the rule of law which has growing influence in China especially in the Chinese
scholarship. This raises the issue of what counts as public opinion in China’s context,
which will be developed in Chapter 4 when discussing open justice in China and Chapter
5 when discussing the censorship of the media and the internet and its influence on public
opinion, so as to argue that public opinion is also subject to influence and could be
moulded by censorship of information and other methods in an authoritarian regime,
which constitutes one of the reasons why deciding a case according to the perceived
public opinion is in contradiction to the rule of law in the particular context of China, as it
might make the state power even more penetrative to the justice system. This is to provide
further support of this thesis argument that it would undermine the rule of law if public
opinion becomes the ground of a judicial decision, as it would be problematic to argue
about public opinion and judicial impartiality without defining what either one of them is.

However, even in a jurisdiction where public confidence of the judiciary is
problematic, which mirrors the failure of the judiciary to be independent, impartial,
competent or free from corruption; public scrutiny might help to reduce unfairness in
judicial process. However, this cannot justify that public opinion is the legitimate
substitute of an independent and impartial judiciary. Rather, the measure is to improve the
quality of the judiciary.

Public criticism on the judiciary and their decisions is a prevalent problem even in
the more developed legal systems. In order to inform the parties and the public better and
reduce misunderstanding, judgements should be well reasoned and accessible to the
public. The importance of good reasoning and accessibility of judgments also highlights
that judges should justify their decisions only in their judgments. It is generally accepted
that a judge should not defend his or her decision publicly or make comments on a
particular pending or completed case publicly. When there is serious misreporting or
misunderstanding, in order to preserve judges’ reputation and public confidence, there
should be institutional support for public communication. Such institutional support may
disclose relevant information and clear misunderstanding, but it must not justify a
particular decision. Under whatever circumstances, public communication must not

compromise judicial impartiality and independence.

and Policy Review, Vol. 28, No. 2, 2010, p. 323.
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To give a more comprehensive answer to the research question of this thesis, there
are some relevant issues need to be analysed. The first one is to protect judicial
impartiality from the influence of public opinion, the independence of the judiciary is of
vital importance, then how to comment on the public’s participation in adjudication e.g.
jury system in common law and lay assessor system in China and other inquisitorial
systems, and if the public’s participation in adjudication can be justified, whether the
public’s right has been exhausted in jury trial or lay assessor’s participation. This question
will be discussed in the context of criminal justice in Chapter 3 and further discussed from
a comparative perspective in Chapter 6. The second issue raised by this chapter is if the
public could be biased due to the influence of media, how to defend the principle of open
justice and public scrutiny, which will be discussed in Chapter 4. The media’s influence
on the relationship between public opinion and judicial decision making raised in this

chapter will be discussed in Chapter 5.
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CHAPTER THREE

JUDICIAL INDEPENDENCE AND PUBLIC
PARTICIPATION IN THE JUSTICE SYSTEM IN
CONTEXT:

A CRITICAL ANALYSIS OF THE PERFORMANCE OF
THE CHINESE JUDICIARY AND PUBLIC CONFIDENCE

Introduction

In the previous chapter, it is established that public opinion might compromise
judicial impartiality although it is a more complex issue in the context of China. It is also
discussed how to preserve public confidence without jeopardising judicial impartiality in
public communication, under the premise that the judiciary is independent and impartial.
However, the Chinese judiciary still has problems of independence, which has seriously
compromised their impartiality, even according to the criteria of China as discussed in the
previous chapter. This chapter will further critically analyse the situation of judicial
independence and its impact on the performance of the justice system and public
confidence in China. As discussed in the first chapter, intense public opinion or public
discontent triggered by high profile cases suggests a problem of public confidence in the
justice system. Therefore, only relying on the tactics of public communication is unlikely
to solve this problem. Under such circumstances, there are two options available for the
state to deal with the problem of public confidence: improving the judicial system, e.g.
establishing an independent judiciary; or constructing a deceitful image to the public.

To discover the truth behind the measures of the state, the first part of this chapter
will discuss the substance of the term “judicial independence” used in the context of

China. The constitutional gap of judicial independence and several relevant contentious
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institutions will be discussed, as well as the problems in practice. By doing so, this part
attempts to discover if there is any risk to judicial independence and impartiality no less
serious than public opinion. If it could be established that an independent judiciary could
lead to better and impartial performance of the judiciary, it could be expected that the
measures taken to improve judicial independence could improve public confidence in the
justice system.

However, to allay the crisis of public confidence, the state focuses on promoting
public participation as a symbol of the appearance of legitimacy and democratic values in
the justice system rather than improving judicial independence, which will be developed
in the second part of this chapter. The second part attempts to critically analyse whether
or not public participation could improve the performance of the justice system and
consequentially public confidence in the justice system. The only institution of public
participation in adjudication provided by Chinese law is the People’s Assessors’ system,
which is also regarded to be an institutional channel of public opinion; however, this
system deviates from its original aims provided in the law and the state ideology and is
under criticism for a number of practical problems which will be discussed. Under these
circumstances, an experiment of the People’s Jury is suggested by a number of scholars
and introduced by several courts. This experiment will be critically analysed against this
background and the expectation of the judicial authority, i.e. improvement of public
participation, acceptability of the judicial decisions and public confidence, in order to
provide a more in-depth understanding of public opinion and judicial decision making in
China.

It is established in the first chapter that the public opinion’s influence on judicial
decision making is not direct in China, and the dynamics are usually that a case has caused
intense public attention and has subsequently raised concerns for the government or CPC
leaders, who therefore intervene in the case to appease the public. It is also established in
the previous chapter that Chinese judges are concerned about public opinion and how
their judgments would be received by the public. However, why? With regard to
improving acceptability of judgments and public confidence, an important criterion the
Chinese courts might refer to is reduction of petitions against judgments or courts. The

problems of social unrest such as petitions and mass incidents are an important social
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context to understand the concern of courts and the state about public opinion in China,

which will be discussed in the third part of this chapter.

3.1 Judicial Independence and Public Confidence in the

Judicial System

Judicial independence is a widely accepted value, as acknowledged in The

339 and other international treaties, and enshrined

Universal Declaration of Human Rights
in the constitution of many states including China. It is widely accepted as a prerequisite
for the rule of law but it is not established for its own sake. Rather, it is to preserve judicial
impartiality and the parties’ rights to a fair trial from any extra-legal pressure and
influence alongside with judicial accountability, and therefore it could maintain public
confidence in and support of the judicial system. This part will analyse the subtle
relationship between judicial independence, public confidence and public opinion in the
first section and critically analyse judicial independence in China’s context in the second

section.

3.1.1 Judicial Independence and Public Confidence

Before developing any further analysis of the situation of judicial independence in
China in the next section, this section will establish what “judicial independence” in this
thesis refers to at the beginning. Judicial independence includes both institutional
independence and the individual judges’ independence. The court and judges have
exclusive authority and liberty to decide the cases presented to them according to law. The
judicial decision making process is free from the external pressure, e.g. pressure from the
government, parliament, the party in power or any social groups, and the pressure from
inside of the judicial system other than the appeal process, e.g. a judge of higher level.
Independence of individual judges is generally protected by security of tenure and

financial security.3*

339 Article 10, The Universal Declaration of Human Rights.
340 United Nations Office on Drugs and Crime (UNODC), ‘Commentary on the Bangalore Principles of
Judicial Conduct’ September 2007, paragraph 26, p. 41.
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Also, judicial independence includes not only the importance of actual judicial
independence but its appearance to the public.3*! This is crucial to maintain public
confidence in the judicial system. With regard to the potential influence of public opinion
on the judiciary, “if they lack institutional legitimacy, courts do not have enough leeway
to decide against public opinion where necessary.”%*? Therefore, judges should be
encouraged to promote public awareness of judicial independence “in view of the public’s
own interest”, as the public might have misunderstanding that judicial independence is
established for “protecting judges from review of and public debate concerning their
actions”.3%3

This thesis argues that public awareness of judicial independence should be
promoted in China, however, it doubts whether this “misunderstanding” on the part of the
public is completely groundless. It would be a concern if a corrupt and incompetent
judiciary becomes independent and has exclusive authority, as this principle could be
abused where accountability is doubtful. If a judiciary becomes immune from the pressure
of the public without transparency of the legal procedure and accountability of the
judiciary, the current problems e.g. corruption within the judiciary (which will be
developed later in this section) and the crisis of public confidence might become even
more grave. Consequentially, it might also increase the difficulty to invite public support
for the improvement of judicial independence. As Abrahamson argued, “when the public
does not have confidence in the judicial system... the public views a judge’s
independence as the problem, not the solution”.34* Therefore, improvement of the
independence of judiciary cannot be isolated from improvement of their quality and
performance.

As established in the previous chapter (2.3), so far the Chinese public lacks
confidence in the judiciary. However, a lack of judicial independence is only one of the
many causes. In fact, it is also doubtful that whether a lack of judicial independence is the
major reason of the crisis of public confidence. Other problems which also erode public

confidence will be given as the following.

%1 UNODC, ‘Commentary’, paragraph 37, p. 47.

342 Marc Biihlmann and Ruth Kunz, ‘Confidence in the Judiciary: Comparing the Independence and
Legitimacy of Judicial Systems’, West European Palitics, Vol. 34, No. 2, 2011, p. 320.

343 UNODC, ‘Commentary’, paragraph 44, p. 52.
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First, both outright corruption within the Chinese judiciary, e.g. taking bribes, and
doing favours for connections (guanxi), visibly exist “at almost all levels of the judicial
system, involving all types of judges”, based on media coverage on cases of judicial
corruption.3*® This suggests that this problem is also made known to the Chinese public
through media coverage and so damage to the image of the Chinese judiciary could be
expected. Hualing Fu argues that corruption is what is responsible for the damaged
reputation of Chinese judiciary; however, corruption is becoming more sophisticated and
less visible e.g. a judge might ask one of the parties to contact a particular lawyer to
negotiate between them and coach this lawyer subsequently on evidence and
arguments. 346
Second, unequal treatment, e.g. if a litigant or lawyer has connections with staff in

29 <e

the courts or “a judge mate”, “the registration procedure can be surprisingly smooth and
efficient” 34/

Third, judges’ behaviour which breaches the discipline of the court, e.g. smoking or
answering telephone calls during trial, arriving at a trial late or leaving early and so
forth 348

Fourth, problems of the qualification and quality of Chinese judges in some areas,
e.g. some courts suffer from insufficient funding and therefore are reluctant to recruit new
judges, however, some people with no legal training background but with “a very firm
connection” can manage to become judges and then behave corruptly; while some of the
very able judges have left for a better paid job.3°

Fifth, uneven competence among Chinese judges: as Hualing Fu summarized, “it

remains the case in the Chinese courts that the most qualified judges — those with legal

education — work at a junior level in the courts; those with fewer qualifications occupy

344 Shirley S. Abrahamson, ‘Courtroom with a View: Building Judicial Independence with Public
Participation’, Williamette Journal of International Law & Dispute Resolution, Vol. 8, Iss. 13, 2000, p. 24.
35 Ling Li, ‘Corruption in China’s Courts’ in Randall Peerenboom (eds), Judicial Independence in China
Lessons for Global Rule of Law Promotion (Cambridge University Press 2010) p. 196-220.

346 Hualing Fu, ‘Putting China’s Judiciary into Perspective: Is It Independent, Competent, and Fair?” in Erik
G. Jensen and Thomas C. Heller (eds), Beyond Common Knowledge Empirical Approaches to the Rule of
Law (Stanford University Press 2003) p. 211-212.

347 Li, ‘Corruption in China’s Courts’, p. 213.

38 Fang Le, ‘Robes and Judicial Mallets: The Practical Results of Symbol Reforms — A Survey of 386
Judges and 473 Citizens of Jiang Su Province’ ((EMIS5VERE: 75 U SEPRBUR——K HTLJ5 4 386
ZE 5 473 4T R W1H ), Law and Social Science, Vol. 1, 2006, p. 89.
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more-senior positions; and those with no legal qualifications become court presidents or

their deputies”;**° this is because “the competence of the presidents of the courts is

determined by their political skill and connections, not their legal learning”.3%!

Sixth, ill operation of some Chinese courts, e.g. steep increasing of litigation fees.3?
Before making a decision whether or not to go to court, the potential litigants would
try to know something about the court.®? Litigants could also learn about the problems
discussed above from other people’s negative experience in court, and the impact of court
users’ experience on public confidence will be discussed in the next chapter. The number
of civil cases stopped rising and even reduced slightly from the mid 1990s, as Xin He
argues, one of the reasons might be that some people do not have confidence in courts and
would rather not to use them.>** Furthermore, formalization of courts has raised new
problems, e.g. courts are reluctant to deal with the cases where the potential judgments are
likely to be very difficult to implement or they are less able to deal with cases calling for
local knowledge.>*® Although what has been discussed above does not occur in every
case, these factors could still contribute to the explanation of the public’s doubt about the
impartiality of the court and the fairness of the decision in some high-profile cases. It is
also doubtful that whether public pressure in the high-profile cases could always
compromise or endanger judicial independence. As established in Chapter 1, the
dynamics of public opinion’s influence on the Chinese judiciary is indirect and often
through other powerful extra-legal influences. To develop this, the next section will

critically analyse the reality of judicial independence in China.

3.1.2 Judicial Independence in Mainland China: The Gap within the
Constitution and the Problematic Facts

The term “judicial independence” is not established or officially used in the state
ideology in China, although it is more often used and discussed in Chinese legal research

literature. Instead, “independent adjudication” (shenpan duli) or “independent exercise of

9 Xin He, ‘Defectively Operated Primary Courts?” (IZfEA R 1124 214FE? ), Law and Social Sciences,
Vol. 1, 2006, p. 50.

30 Fu, ‘Putting China’s Judiciary’, p. 208.

%1 ibid, p. 209,

%2 He, ‘Defectively Operated’, p. 52.

3 iid, p. 58,

354 ibid, p. 30-38, 58-62.
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the power to adjudicate by the courts” (duli xingshi shenpanquan) has been provided in
China’s constitution by excluding the influence from “any administrative organs, social
organizations and individuals”.®*® This is different from how “judicial independence”
might be recognized in a liberal democracy, as Chinese judges have explicitly expressed
that they are not the final decision maker and are discontent about the various influences
that they are subject t0.>%

Independence of individual judges is absent from the constitution and institutional
independence is limited because the constitution clearly states that the courts are
responsible to the People’s Congress of the same level (“the organs of state power who
create them”).>®® The law provides that the court has to report its work to the People’s
Congress and its Standing Committee of the same level;**® generally, the president of each
court should be elected by the People’s Congress of the same level, the Standing
Committee of the People’s Congress has the power to appoint and dismiss other judges of
the courts of the same level (except assistant judges) granted by the law.3%° The term of the
president of each court is the same as the term of the People’s Congress at the same
level. ! It skirts round whether the People’s Congress and the CPC can intervene in
individual cases.

The law provides that when the local People’s Congress is holding meetings, over
ten deputies can present a bill of addressing inquiries to the court dealing with their
concerns;*®2 although it does not explicitly state that the deputies could inquiry about
individual cases. In practice, the People’s Congress can intervene in individual cases,
which is known as “supervision over individual cases” (gean jiandu). For example, in the
case of cracking down on counterfeit products in Jiajiang, a factory received
administrative sanction from the local Bureau of Quality and Technology Supervision and
sued the bureau for exceeding their authority by law; after extensive media coverage

along the lines of that “the people who are cracking down on counterfeit products were

3% ibid, p. 60-61.

3% Article 126, Section 7, Chapter 3, The Constitution of the PRC.

357 Mike McConville et al., Criminal Justice in China An Empirical Inquiry (Edward Elgar Publishing
2011) p. 403-405.

38 Article 128, Section 7, Chapter 3, The Constitution of the PRC.

9 Article 16, Chapter 1, The Law of the Structure and Framework of the People’s Courts of the PRC.
360 jbid, Article 34, Chapter 3.

361 jbid, Article 35, Chapter 3.
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sued”, over forty deputies questioned the court’s intention of dealing with this case, and
strongly demonstrated their anger against the court accepting to hear the case presented by
a producer of counterfeit products, regardless of the presidents of two local courts’
explanations of the legal ground for hearing this case and other legal issues involved;
eventually, under great pressure, the local Bureau of Quality and Technology Supervision
won the case.®®® There are other types of “supervision over individual cases” such as:
some deputies of the People’s Congress perceive that there are errors in the judgment and
talk to the president of the court and demanding amendment within given time etc.%4
Chinese scholars have expressed their concerns about such “supervision over individual
cases”. For example, Chen Ruihua argues that the local People’s Congress might
intervene in a case for the local interests rather than the interest of justice, and the court
has to “voluntarily” accept the “supervision” as theoretically the People’s Congress has
the power to stop voting for or even dismiss the current president of a particular court, or
refuse to appoint certain judges etc.>®® A staff member of the SPC told a journalist that
some deputies asserted that if they could not receive an explanation of an individual case
to their satisfaction, they would veto the work report of the court and would also
encourage other deputies to do s0.3%® The law does not provide for the consequence of a
failed work report, the SPC is still under pressure and made an effort to communicate with
the deputies to explain the issues or cases that they are concerned about and earn their
support when the National People’s Congress is holding its annual meeting.3®” Some
deputies even take advantage of their status as deputies and attempt to influence the judges
of the cases where they were the parties, although the SPC claimed that the court would
still decide the case according to the law.*®® However, whether the court actually

compromises their decision to such pressure, this system could have caused damage to the

362 Article 28, Chapter 2, the Law of the Structure and Framework on the Local People's Congresses and
Local People's Governments of the PRC.

363 Chen Ruihua, Visible Justice (&5 WLHI1E %) (1% Edition, China Legal Publishing House 2000) p.
234-236.

%4 ibid, p. 237.

35 ibid, p. 242.

366 Zhao Lei, ‘The Moment of the SPC and the SPP at the Annual National People’s Congress and the
Annual Chinese People's Political Consultative Conference: Between Supervision over individual cases and
Judicial Authority’ (“WiE” P2 Z: 76 R 5 F1EAUE 2 7)) (Southern Weekend, March 18
2010) <http://www.infzm.com/content/42713> accessed March 19" 2014.

37 ihid.

368 jhid.
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appearance of the independence of Chinese judiciary, and might have a negative impact
on the public confidence.

Theoretically the influence from the administrative branch should be excluded,
however, in fact the government still remains a strong influence over the court, which will
be discussed later in this section. This suggests that even “independent adjudication”,
whose value is acknowledged by Chinese law but indicates less independence than
“judicial independence” as it would be recognized in many western jurisdictions, is not
free from problems. This part will discuss the major external pressure to institutional
judicial independence and then discuss the internal pressure to the independence of
individual Chinese judges.

One of the major external influences on the Chinese court system is from the CPC.
Political intervention of the CPC occurs from time to time.**® Some Chinese judges
claimed that such intervention does not only occur in sensitive cases but might also occur
in routine cases.’® The CPC keeps the administration of justice under control by its
control over the appointment of judges®* (the People’s Congress has to follow the
leadership of the CPC) and the Political and Legal Committee of the CPC (PLC). Political
correctness is not the only requirement of eligibility; however, it still remains an important
prerequisite, usually implicitly expressed as “good political consciousness”.3’2 In
practice, most Chinese judges are CPC members, e.g. almost 80% of female judges in
Yunnan Province are CPC members.3® In the state ideology, the influences from the CPC
remain legitimate when they appear as “leadership” or “supervision”. A typical example
is the PLC, which is an organization of the CPC to “direct” the political and legal

institutions of the same or lower level to follow and implement the policies of the party.

369 Jamie P. Horsley, ‘The Rule of Law in China Incremental Progress’ in The China Balance Sheet in 2007
and Beyond, The China Balance Sheet Project Research Paper,
<http://csis.org/files/media/csis/pubs/070502_cbs_in_2007_and_beyond.pdf> accessed March 28" 2012, p.
102.

370 McConville et al., Criminal Justice in China, p. 401.

371 Wei Qiong, ‘Reflection and Reconstruction of the External Independence of China’s Adjudication
System” (X 3k [ w7 H RGeS ) S8 5 HE ), Theory and Reform, No. 4, 2006, p. 125.

372 For example, ‘The Open Announcement of Selecting Judges, Procuratorators and Other Staff at Anging
City’” (Z IR ATFE R « KB M TIEA 24 4%) (Organization Department of Susong CPC
Committee, November 12t 2013) <http://ss.ahxf.gov.cn/gbgz/gxxx/400907.SHTML> accessed March 19™"
2014.

3"8Meng Jing, ‘The Survey Report of the Female Judges in Yunan Province’ (5T = B4 Lok B BMALIE I
FIIRFH ) (Yunnan Courts, March 1% 2010)
<http://www.gy.yn.gov.cn/Article/sflt/xsyd/201003/17731.htmI> accessed March 19™ 2014,
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The court has to listen to the PLC, which usually consists of senior officials of the
government, police force, public prosecution, the People’s Congress, the CPC, and the
president of the court and so forth, which makes it a very powerful and influential organ.
In practice, the head of the local PLC usually tends to be the head of the local police force
although this is changing,’* and the president of the local court and other judges have to
listen to this powerful person which could constitute pressure on judges and compromise
their impartiality.

The PLC can intervene in individual cases and “coordinate” between the police
force, public prosecution and the court, if it is a major and complicated case. This rule is
not provided for by any legal resource; however, it has become a convention through
practice.>” It is in contradiction not only with the institutional independence of the court
but also with the independence of the prosecution and the police, and therefore it is
responsible for some serious miscarriages of justice which have aroused intense public
criticism. A typical example is the case of She Xianglin who was convicted of murdering
his wife. The HPC of Hubei sent the case back to the trial court for a retrial for the reasons
that “the facts are not clear and the evidence is not adequate”. However, the local PLC
held a coordination meeting and made a decision that it was a murder case and the
prosecution should prosecute; and “as there are three out of eight factual issues mentioned
by the higher court cannot be cleared up, the case should be handled at a less severe level
and She Xianglin should get imprisonment.”3’® Subsequently, the prosecution prosecuted
and accused She Xianglin of murder, and predictably the court convicted him of murder

and announced a sentence of 15-years imprisonment. She Xianglin appealed but failed.

374 Shen Xinwang and Shen Haijiao, ‘The Secretary of PLC also Takes the Position of the Head of Public
Security Bureau has Caused Controversy It Might Produce more “Solid Cases” * (BUEZE 5 id HfEA %
K 5] 4k, B £ <2k %) (Chinanews, March 25t 2010)
<http://www.chinanews.com/gn/news/2010/03-25/2190487.shtml> accessed March 215 2014; Sun Weili,
‘The Media Provided Statistics that only 4 Provinces Secretary of PLC are also the Head of the Police” (%t
PRGeTT RN 4 8 BUEZ il A L “—HF) (Xinhua, August 20™ 2013)
<http://news.xinhuanet.com/local/2013-08/20/c_125203613.htm> accessed March 21 2014.

375 Yan Li, ‘The Unwritten Rule of “Grievance Coordination Meeting” of Local Political and Legal
Committee Should Be Abolished” (877 % Z3 98 S W A 2 (138 0N B 1% - LA ), Legal Science
Monthly, No. 6, 2010, p. 40-41.

376 ihid.
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However, after about 11 years his wife turned up alive and the conviction was eventually
quashed.?"’

Another significant external influence is from the government. In an interview, a
Chinese judge complained that the interference mainly comes from the government.3’8 A
simple comparison with criticisms from the government or politicians in other systems
would be misleading, because whether it constitutes an overwhelming pressure on judges
depends on the constitutional and political context. For example in the US, judges are also
subject to criticism and pressure from the political branch, but it is not decisive; e.g. a
federal judge, Judge Harold Baer, was suggested to resign by the president due to an
unpopular judgment; but “Judge Baer was not in any real peril of losing his job” as federal
judges are secured by tenure.®”® In mainland China, there is no such protection for judges
and, therefore, judges are more vulnerable to this kind of pressure. The government does
not always respect the decisions of courts, e.g. in an administrative case caused by a
dispute of the mining right of a local coal mine, a local government refused to implement
a court’s decision by giving its own decision,3 which suggests the Chinese judicial
system lacks its authority when encountering the government. As the status of a court is
lower than a government of the same local level and the funding of courts is dependent on
local budget, ! it is hard to expect the court to be able to resist intervention from
government.

However, a few Chinese scholars noticed that Chinese courts sometimes might
tactically deal with external pressure rather than just simply compromise. Hualing Fu has
provided several examples, e.g. render a judgement before pressure arrives.3®? Xin He
gives a more detailed example of how courts avoid filing cases of “married out women”

(MOW).38 Married out women refer to the women who moved to a new village after

877 Li Yanlin and Mao Guanfeng, ‘The Case of She Xianglin is Retried Today “Wife Killer’ is Announced
Innocent in Court’ (SXEEMES HHEH "RI|H "W 4L = A JCSE) (Chinacourt, April 131 2005)
<http://old.chinacourt.org/public/detail.php?id=158116> accessed June 4" 2012,

878 Du Zhina, ‘Judges: Pressure Comes from both the Outside and the Inside of the Court’ (YE'E : & /13K
H 9% N 41), Law and Life, No. 9, 2005, p. 22.

379 Abrahamson, ‘Courtroom with a View’, p. 17-21.

380 Wang Wenzhi and Xiao Bo, ‘Government Meeting Squashed Judgment’ (“J|H27 1 A1),
Government Legality, No. 8, p. 16-17.

31 Wei, ‘External Independence’, p. 125.

382 Fu, ‘Putting China’s Judiciary’, p. 205.

383 Xin He, ‘Why Did They not Take on the Disputes? Law, Power and Politics in the Decision-making of
Chinese Courts’, International Journal of Law in Context, Vol. 3, Iss. 3, 2007, p. 203-212.
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getting married. The disputes are about “whether MOW are eligible for sharing
compensation, dividends and relevant benefits of their home or destination villages”.34
The land in Chinese villages is under collective ownership by the villagers. In
contemporary urbanization, some rural land is transformed to urban land through
expropriation and the collective owners can divide the compensation. The fewer owners,
the more compensation individuals can get. Therefore, both the home villages and the
villages in which these women moved refuse their requests for compensation. Local
courts have arranged legal explanations for refusal to handle these cases and resisted
pressure from the government and the party committee to handle them. However, the real
reason explained by Xin He is that if a court files the cases they will face a dilemma: if the
court approves MOW’s requests according to the principle of gender equality established
by law, the decision would be unenforceable as the majority of villagers will not obey it; if
the court rejects MOW'’s requests, it is against the legal principles and MOW will appeal
or petition and bring criticism on the courts.®®® The court arranged tactical legal
interpretation for resistance to the government and the party’s pressure to deal with MOW
cases: they argued that “there are barriers in the laws preventing the courts from taking the
disputes” such as procedural difficulties, no authority to review the decisions of the
village members’ meeting, and no clear applicable law.3®® Even if subsequently courts
opened a narrow gate for MOW disputes, it still pushed the responsibility to make a
substantive decision to the local government.®®’ However, even though the court arranged
legal reasons for their resistance, it is mainly for self-interest rather than the interest of
justice, which deviates from the aim of establishing judicial independence. Therefore, this
kind of strategy does not indicate an improvement in the rule of law but reveals a judiciary
which lacks authority and support before the local public.

Chinese courts are also subject to internal influences from within the judicial system
due to the relationship between the courts of lower level and higher level. An example is a
practical system which is usually referred to as “the system of instructions of individual
cases upon requests”. If a court is not sure how to deal with procedural matters or

substantive matters of a particular case, it can consult another court of higher level and get

34 ibid, p. 205.

35 ibid, p. 203-212.
36 ibid, p. 209-210.
37 ibid, p. 212-223.
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replies.®®® As a judgment revised on appeal could be regarded as a misjudged case and
judges might get punished (which will be developed later), the opinions of judges from the
courts of higher level could constitute great pressure for the trial judges,®®® even when
such opinions are not made on request.

Individual Chinese judges are no more independent from pressure than Chinese
courts are. Some Chinese judges might take efforts to resist pressure; however, research
notes that it appears to be extraordinary.3® This problem is relevant to an view that
judicial independence only indicates institutional independence without
acknowledgement of independence of individual judges;*** the intervention in judicial
independence only refers to the external intervention and does not include intervention
from the court system, as “an independent trial includes all the work relevant to the trial in
the court rather than only the work of the collegiate panel”.3%2 This view is becoming less
popular among Chinese scholars, as the importance of individual judges’ independence
has been acknowledged by Chinese scholarship nowadays.3*® Nonetheless, those formal
institutions which jeopardize individual judges’ independence still remain and function,
the same as informal pressure. The most recent “five-year judicial reform” is very
reserved about judicial independence, and the outline only simply mentioned the
institutional independence.3** The new judicial reform, as a report of a research institute

argued, is a bit “retrogressive” on judicial independence compared with the previous

38 Wan Yi, ‘The Instructions of Cases upon Requests System is Beset with Problems both in History and
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reform programme.>*® The over-focus on the people’s comments on the judicial system
and some political requirements,3%® and some reform of the adjudication committee and
the system where a court can consult another court of higher level for advice on a
particular case have done even more damage to judicial independence.3®” Some formal
institutions, e.g. the adjudication committee and the system where a judgment should be
scrutinized and endorsed by the chief justice of the tribunal which the trial judge or the
collegiate panel belong to or by the president of the court before it is finally stamped and
issued to the parties and so forth, reinforced the administrative characteristic of
adjudication and facilitates the influence which might compromise the independence of
the collegiate panel.3®® These institutions are under criticism;*® nonetheless, they still
generally remain in courts of each level. Some Chinese judges perceive that there are
incompetent judges who “need supervision and control”.4®® However, this thesis argues
that the problem should be dealt with by a reform of the selection and appointment
procedure of judges to ensure only competent candidates should be selected rather than
employ such methods which could compromise judges’ independence and impartiality.
The adjudication committee is the highest internal authority to make decisions on a
case in every court.*** The members do not hear the case but have the final word. It is a
formal institution provided by law.%%2 Major or complex cases could be discussed by the
adjudication committee;*®® however, what constitutes a major or complex case is not

specified by law and is left for each court to decide on their own. In practice, Chinese
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judges submitted cases which are not major or complex just to avoid responsibility*®* and
many sensitive cases are also submitted.*% This is mainly because of “the accountability
system of misjudged cases”, where judges might get punished for misjudged cases, e.g.
reduction of salary or even removal from the office.*%® There are no consistent criteria for
what constitute a misjudged case or definite instructions on how to call judges to account,
although the SPC gave a few guidelines,*®” every court has their own policy,*°® which is
criticised by a number of Chinese scholars.*%®

Judicial independence should always be alongside accountability. However, the
adjudication committee both jeopardized the independence of individual judges and had a
negative impact on accountability. In Xin He’s research of an adjudication committee in a
local court, the committee becomes “a good shelter for avoiding risk”, because it is the
committee’s decision and therefore the trial judges can “exempt themselves from
potential responsibility”.*!% Moreover, the adjudication committee does not like tough
cases either and attempts to protect themselves from risk. For example, with regard to civil
cases, they “would either uphold the proposed opinions, or seek instructions from the
upper-level court”. 1! Generally, the adjudication committee sometimes becomes an

option for judges to protect themselves from potential risk even when there are no
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complex legal issues involved.**? Even if a decision of the adjudication committee
appears a collective decision, the president of the court as well as “the political boss” has
the final word.*® A Chinese judge also claimed that a few individuals can manipulate the
adjudication committee to achieve a particular decision.*'* Xin He, therefore, argued that
the adjudication committee does not really protect Chinese courts or Chinese judges from
external pressures or is able to provide a better decision, but “only adds another level of
bureaucracy by depriving the adjudicating judges of their decision-making authority” and
its “secretive” decision making process also facilitate corruption.*!®

Nonetheless, a few Chinese scholars still offer mild defences of this system. For
example, Su Li argued that the adjudication committee could help judges to resist external
pressure from the people who have a social connection with them politely by making an
excuse that the adjudication committee is the ultimate decider and, therefore, they cannot
do them a favour, and under a few circumstances judges even resist intervention from the
local government through the adjudication committee.*!® He also cited some judges’ point
of view, i.e. it is more difficult to bribe nine judges (the number of the adjudication
committee members) than one or two judges.**” However, He Weifang responded that to
prevent judicial corruption it is the system of decision making and the quality of judges
rather than the number of judges that matters.**® This thesis argues that the adjudication
committee might shield Chinese judges from some external pressure under some special
circumstances as an expedient; however, it is difficult to ensure judicial independence by
an institution which is incompatible with judicial independence in its nature.

Besides what has been discussed above, public opinion becomes a concern within
Chinese scholarship as it appears to influence judges and thereby compromises judicial

independence and judicial impartiality. Ironically, the Chinese media also publish a large
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number of comments on public opinion as a threat to judicial independence and
impartiality,**® which creates an image that public opinion could be biased and put too
much pressure on judges and that it, therefore, becomes one of the most serious risks for
justice. Chinese judges sometimes are, indeed, concerned about public opinion of their
cases; however, this is because “they know that it influences higher-ranking officials”.*?°

This is because that, as Liebman argued,

In some cases, it appears that Party intervention is motivated by the
fact that the case has resulted in popular attention, rather than the
substance of the dispute. The Party is concerned with ensuring that
the case is resolved in a way that comports with popular perceptions
of justice. In these situations, Party intervention reflects both
discomfort with courts resolving questions that have attracted
popular attention and also a continuation of the imperial tradition of
leaders serving as "father and mother officials” responsible for
maintaining order and morality and preventing discontent. 42!

This is also relevant to social unrest in China, which will be discussed in the third
part of this chapter. Therefore, public opinion’s influence on judicial decision making is
indirect and not decisive in mainland China, which hardly makes it a major risk for
judicial independence and impartiality especially regarding other more powerful or even
decisive influences which are discussed above. Liebman argues that “commitment to the
rule of law has become an important part of state ideology and state legitimacy.”*?2 The
idea of judicial independence, at least in terms of “independent adjudication”,*?* usually
with a twist of “Chinese characteristics”,*?* was supported by Chinese scholarship.
Nonetheless, through the tactical propaganda which portrays public opinion as a major
obstacle to judicial independence as established previously, the state might attempt to

distract the people’s attention from what really undermines judicial independence and

attempt to exclude public interference in their monopoly of judicial power, which is
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subject to “supervision by public opinion” (this term will be developed in Chapter 5).
Judicial independence, therefore, becomes a matter of the Chinese judiciary being
independent from the people rather than from the government. And it might have a
negative impact on adjudication if isolating the judiciary completely from the people, as
“judicial fact finding... calls for the evaluation of evidence in the light of commonsense
and experience”. 42> One might argue that institutionalized public participation is
established in mainland China and, therefore, the Chinese judiciary is not isolated from
the public and the judicial power is not monopolized by the state but shared by the people.
The response to such potential criticism and a further defence of this thesis’s argument
will be given in the next part of this chapter by critically discussing public participation in
adjudication in mainland China.

At the end of this part, this thesis acknowledges that the problem of independence of
the individual Chinese judges might be indirectly reinforced by public attention and
opinion, e.g. in an intermediate court, “the major, complex cases of high social concern”
are required to report to the court of higher level;*?® in a primary court, “the cases where
groups petitioned, which draws attention from media and public opinion, and whose result
might cause major social effect” should be presented to the adjudication committee to be
discussed and decided,*?” which is largely compatible with the SPC’s opinions.*?® A case
attracting great public attention is likely to be a sensitive case and might offer “sufficient
reason to justify intervention”.*?® However, taking measures to “direct”” public opinion
instead of improving judicial independence is unlikely to improve the rule of law. To be
clear, this thesis is not taking a populist position, while the state appears to be more
interested in dealing with public opinion, as “directing” public opinion is frequently

mentioned, which will be developed in Chapter 5. Liebman, therefore, argues that one of
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the characteristics of the Chinese judicial system is the tension between professionalism
and populism, and the last decade has witnessed a transfer of focus from professionalism
to populism.**° Liebman explains that

populism in the Chinese legal system refers to a range of forms of
public expression, from public opinion created by the state-run media,
to opinion in internet forums, to collective action and individual protest
by persons seeking redress of grievances... efforts by legal institutions
to seek public support by aligning outcomes with perceived dominant
social norms or conceptions of popular morality or by making legal
institutions more accessible.*3
However, Liebman also noted that “public opinion remains filtered and
often refers to the views that party leaders have decided to embrace”, and
therefore “court efforts to appear responsive to popular opinion may be targeted
more to party leaders than to the public”.® This suggests that what the term
“public opinion” actually indicates in the context of China is distinct from what it
literally suggests. In both the state ideology and law of mainland China, “public
opinion” could be and should be introduced to the justice system through a more
regulated channel, which is the institution of public participation in adjudication --
mainly the People’s Assessors’ system. The next part will critically discuss public

participation in China to discover whether public opinion is introduced into

adjudication or whether this is used as a tactic.

3.2 Public Participation in Adjudication in Mainland
China: Introducing Public Opinion to Adjudication and

Improving Public Confidence?

Mainland China claims that its courts and judiciary are the people’s courts and
judiciary, as they are officially referred to, that they are of the people and administer

justice for the people. The people’s adjudication and judicial democracy (which usually
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refers to public scrutiny of and public participation in the justice system)*® is claimed to
be a significant advantage of the judicial system of a socialist country. Institutionalized
public participation in adjudication becomes “the most important form to realize judicial
democracy”.*** An annual report pointed out that the ongoing reform and experimentation
of public participation could improve public confidence in the judicial system and also
improve democracy by the rule of law.*3® However, Hu Ling interpreted public
participation as a “political strategy” against a lack of public confidence in the judicial
system because of unfairness caused by judicial corruption, and its focus is not on the
independent values of this system but on its possible protection on fairness.**® This part
will discuss the main institution of public participation in adjudication — the People’s
Assessors’ system and an experiment — the People’s Jury, with attempts to find out
whether it is a genuine effort to improve the judicial system and public confidence or

predominantly a political strategy.

3.2.1 The Problems of the People’s Assessors’ System in Mainland
China with Regard to “Judicial Democracy” Promoted in the State
Ideology: The Absent Public Opinion

The institutionalized form of public participation in adjudication in mainland China
is officially referred to as the People’s Assessors’ system.**” The first constitution of the
PRC established this system which was a political institution more than a modern judicial
institution as its main function was political, i.e. to maintain political legitimacy, shortly
after the PRC was founded.**® After abolishment, re-establishment and re-abolishment,
the current constitution does not provide this system. However, the law of the structure
and framework of the people’s courts, the civil procedure law,**® and the criminal

procedure law* all still provide this system. It is one of the main tasks to improve the
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People’s Assessors’ system during the third five-year judicial reform plan.*** The
People’s Assessors (PAs) can only sit in the trial of the first instance and cannot sit on
appeal.**? They can only sit with professional judges in a collegiate panel and cannot hear
cases on their own.*3 Except that they cannot preside over any trial, they can exercise any
other rights that a professional judge has when they are sitting.*** This system is perceived
as a reflection of democratic values in adjudication and sometimes it is discussed in the
context of judicial democracy by Chinese scholars.**> And judicial democracy is usually
mentioned against the background of anti-corruption and the aim to improve judicial

impartiality.**® Some Chinese scholars have even argued that this system is also a political

447 448

institution,**" and the participation in adjudication is also a political participation,** and
“the state attempts to reinforce the principle of the people’s democracy by the People’s
Assessors’ system”.*?° Are the people really represented in adjudication? This part will
answer this question by analysing the composition of PAs and whether this system
functions in practice as it is expected to.

The law of the structure and framework of the people’s courts provides a relatively
loose restriction on the eligibility of PAs. Any Chinese citizens above 23 years old who
have rights to elect and to be elected, and have never been deprived of these rights, are
eligible.**® To ensure PAs are lay members of the general public, members of the standing
committee of the congress, the staff of courts, public prosecution, the police, national

security agency, judicial administrative organ, and lawyers are excluded.** However,
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there are further restrictions on the eligibility of PAs. Only “the people of good behaviour
who are fair and upright” are eligible and generally they should have junior college
qualification or above.*? Although this principal provision does not definitely exclude the
people whose educational level is below junior college, it still “generally” excludes a lot
of people who cannot meet this requirement in practice, as an empirical study revealed.**
The diversity and representativeness of the PAs is already restricted by law and it is
even more problematic in practice. According to a survey of the courts in Shandong
Province, 84.7% PAs are CPC members and 42% of PAs work in partisan or political
organs, and 65% of PAs have attained the required educational level.*** In the jurisdiction
of an intermediate court in Chongging, a city of provincial level, 61.78% of PAs are
people holding administrative power, which casts a shadow on judicial impartiality and
fairness; and 93.41% of the PAs, are urban residents while most residents in the court’s
jurisdiction are rural residents.**® In two local courts, many of the people who applied are
the retired who look for something to do or the unemployed who try to get some
income.*®® The lack of representativeness of PAs is also reflected by the courts’ tendency
within the selection of PAs according to an empirical study.*’ A Chinese scholar even
argued that these PAs inclined to quasi-judgeship as the procedure of selecting,
appointing, and training is similar to judges’ and some of PAs even take oath.*® It is also
criticised by Chinese scholars that PAs are dominated by elites and therefore people
cannot actually be tried by their fellow citizens and the PAs are likely to be biased.*>°

Also, in several courts PAs are nominated by the court rather than selected at random in
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each case or even generated from some settled collegiate panel.*¢° The vice president of
the SPC also admitted that several courts regularly summon a few PAs who therefore
become “unofficial judges”,*®! e.g. a court in Chengdu.*®? They even become the most
welcomed assessors in several courts and it apparently would reduce the opportunity for
more people to participate in adjudication.*®® Therefore, the representativeness of PAs is
problematic.*64

Moreover, this system is also criticised on the ground that PAs do not try and decide
cases when they sit, in the sense that PAs usually do not have independent opinions but
just repeat other judges’ opinions when the collegiate panel discuss the case.*®® Empirical
research confirms that PAs only play “a symbolic role in trials”.*®¢ A number of Chinese
courts also admit that PAs are summoned by the court as a relief to the tension caused by a
heavy caseload and the insufficient number of judges.*®” The original democratic aim of
this system is twisted in practice. Xiao Cheng argued that due to the rigorous bureaucracy
of Chinese courts, PAs amount to mere decoration.*®® Although the PAs who are experts
on the relevant issues of the cases are welcomed by courts, Xiao Cheng argues that this

only reflects a demand for expert witnesses,*®® and it has nothing to do with representing
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or introducing public opinion in the justice system. Even if there are very few PAs who
actively participate in the discussion of the collegiate panel, however, as a significant
percentage of PAs are staff of the administration branch, they might attempt to take
advantage of this power as to expedite political policy.*’® Another risk brought by PAs to
judicial impartiality is that a few PAs even try to put pressure on judges by their
advantageous position or by warning that the parties might seek to petition if the judge
insists on his own opinion.*"* Therefore, it is rare that a PA who comes from the general
public genuinely has tried a case independently and impartially. The Chinese public are
not represented through the People’s Assessors’ system.

However, does this system only function for the pragmatic sake of dealing with the
courts’ caseload? The data of how often PAs sit might provide some clues. PAs only sit in
a small percentage of the cases at first instance. For example, in 2008, PAs sat in
approximately 8% of cases at the first instance*’?; in 2010, the figure rose to
approximately 13%.4"2 Therefore, a Chinese scholar argued, with regard to an authorized
document about this system, that the People Assessors’ system only helps with caseload to
a limited extent and the political function of this system to build up “the people’s
adjudication” outweighs the pragmatic function.*™
This thesis agrees that this system bears important political symbolic functions.

However, this thesis does not agree that this system could lead to “the people’s

470 Lou Bixian, ‘The Expression and Practice of the Democratic Values of the People’s Assessors’ System
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adjudication”. There are problems of corruption during the process of selecting PAs, e.g.
someone’s relative helped him to ask for a favour from the president of a local court and
finally was appointed as an assessor by the court (PAs can get paid).*” It cannot ensure
that the persons who suit this work best can be appointed*’® or the court can get the kind of
assessors they prefer.*’” This system might also increase the risk of judicial corruption,
i.e. some PAs became lawyers subsequently and take advantage of their personal
connections with judges which were established when they served as PAs.*®

What type of cases where PAs often sit could provide more understanding about the
reality of this system? According to the SPC’s judicial interpretation, “the cases which
draw wide attention of the people or have relatively great social influence” should be tried
by a collegiate panel which consists of judges and PAs.4”® Nonetheless, in the important
and complex retrials, the cases where the accused is charged with breach of their official
duty, e.g. corruption, bribery and malfeasance, and the cases where falungong are
involved, the courts rarely summon PAs to sit.*®° These cases are very likely to draw
attention from the public, but at the same time they are also sensitive cases and the
Chinese courts are very cautious. The contradiction of the People’s Assessors’ system
provides the Chinese courts with the possibility to give explanations or excuses about
what cases should have PAs sit. The contradiction is that on one hand it is politically
incorrect if the Chinese judicial system absolutely excludes the general public from
adjudication at least it cannot appear to be so; on the other hand, PAs also have to decide
legal issues but laymen generally do not have sufficient legal knowledge or skills to do so.
Therefore, even though this system has various problems in practice, it is still kept in some
non-sensitive cases as a symbol that the Chinese judges are under the scrutiny of the
people and are informed about people’s opinions; at the same time in sensitive cases the
Chinese court can claim that the legal issues involved in the case are very complex and

PAs are not able to handle them. Corresponding to this fact, as part of the “top-down”
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judicial reform,8

the reform of the People’s Assessors’ system is dominated by the
state.*®? As Xiao Cheng argued, the main aim of the People’s Assessors’ system is not to
share the judicial power with the Chinese public; rather, it is to improve judicial
impartiality and reinforce the legitimacy of the state through the political and historical
resources of this system;*® or to improve public confidence, an aim which is stated in
several documents and speeches by the authorities.*®* But how?

The vice-president of the SPC, Shen Deyong, explained that PAs can help with legal
education of the general public and persuade the parties to accept the decisions of the
court.*® As discussed in the last part of the previous chapter, to improve the public’s
understanding of the justice system could reduce public misunderstanding which results
in negative opinions. However, against the background of this system, the educational
effect only applies to very limited numbers of the members of Chinese public. Also, it is
uncertain how much improvement could be done to this limited part of the public. As an
empirical study found, not every Chinese court has arranged such training; even in the
courts where training is arranged, it is quite simple and short, and some PAs skipped
training or were not serious about the training.*® If Shen Deyong attempted to express
that PAs can help the general public become better informed about legal knowledge, there
is no solid evidence to prove it. Considering what has been discussed previously, it would
not be surprising that Shen Deyong also admitted that some PAs do not try cases
“appropriately” and “express wrong opinions as they wish”, and therefore it is necessary
to “ensure the quality of the PAs” and to regulate “the management, training and
assessment” of PAs.%®" In 2005, the SPC enacted a regulation about the management of

PAs.*88 |t is interesting that the state introduced PAs into the justice system in order to
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scrutinize judges and improve impartiality and fairness; however, at the same time they
also establish a system for the court to monitor PAs because they are concerned about that
PAs might be detrimental to impartiality and fairness. This also suggests that the PAs,
judges without robes, are not independent either. The problem of judicial independence is
actually a lack of independence of the decision makers who appear to bear this role rather
than only the professional judges.

As public confidence in the judicial system fundamentally depends on the situation
of the system itself, it is unlikely to be improved without improvement of the system. This
system might increase the risk of corruption as revealed by an empirical research.*® The
PAs might be unable to or reluctant to scrutinize judges.*®® This system is very unlikely to
change those institutions which jeopardize the independence of individual judges e.g. the
adjudication committee.*®* Therefore, it is difficult to expect the PAs to have any
significant impact on reducing the problems such as corruption or a lack of independence
which caused public criticism, and therefore are unlikely to automatically improve public
confidence simply by their existence.

In summary, PAs are not representative, nor do they actually introduce the opinions
of the people into adjudication. Neither have they improved the judicial system or public
confidence. With acknowledgment of the problems of this system, a number of Chinese
scholars argue that this system should be reformed*®2 or new systems which can represent
the people better, e.g. the People’s Jury, should be established.*®® There are also
experiments of different forms of public participation carried on in some Chinese courts

under the acquiescence of the state, which will be analysed in next part.
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3.2.2 The Experiment of the People’s Jury: Constructing and
Taking Advantage of Public Opinion

Because of the awareness of the problems of the People’s Assessors’ system e.g.
lack of representativeness, a new form of public participation in adjudication -- the
People’s Jury (renmin peishentuan) -- has been suggested by Chinese scholars and also
tested in a number of local courts in China, mainly in Henan Province and Shaanxi
Province.

The same Chinese word for jury in the common law system is used to name this new
and experimental system. However, they are different. The People’s Jury is not imported
from the common law system; rather, it is a native product. The details may vary from
different courts, however there is still something in common. The People’s Jury can sit not
only in criminal cases but also civil and administrative cases. They can sit both in the
cases of the first instance and appeal.*®* According to the pilot guidelines enacted by the
HPC of Henan Province and the pilot programs of other local courts, generally, the
following cases are eligible for the People’s Jury to sit: the cases of “great social impact”,
“the cases where the interests of the masses are involved”, “the cases which might affect

%9 <e

social stability”, “the cases which the people’s representatives, members of the CPPCC
and the media pay close attention to”, or the parties petitioned repeatedly and so forth.4%
These cases are relatively likely to draw the public’s attention, but not all these cases must
have People’s Jury’s participation, the court can decide on an individual basis. This
provides the courts with flexibility, e.g. sensitive cases could be cases of “great social
impact”, but the court is unlikely to summon a jury. Therefore, it is interesting that
according to what the pilot courts claimed in propaganda, the aim of the experiment is to
facilitate the expression of public opinion and to inform judges better about public
opinion, so as to ensure that the courts make a fair decision and therefore better public

confidence will be achieved.**® The People’s Jury gives opinions on both factual and legal
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4% bid, p. 20-21.

4% Hu Xiaoyu, Guo yuehua, and Li Weidong, ‘The Court of Taikang is Making Steady Progress with the
People’s Jury” (K FRVERBT LS4t N 5% 5 4] T./E) (Chinacourt.org, September 215t 2011)
<http://old.chinacourt.org/ntml/article/201109/21/465108.shtml> accessed March 16" 2012; PLC of Baoji

121



issues, or on both conviction and sentencing in a criminal case.*®” As it is only an
experiment, the People’s Jury do not have any power to decide any matters in the case; its
opinions are only important as a point of reference for judges.*®® Two scholars argued that
this experiment has nothing to do with the common law jury trial, rather, it is an effort “to
improve the mechanism by which public opinion enters into the adjudication”, which is
similar to Ma Xiwu styled trial (a distinctive trial style created by a communist judge
called Ma Xiwu within the area controlled by the CPC during the era of China’s war
against Japan’s invasion), one of whose characteristics is to consult the public before
making a decision and introduce their opinions into his judgment.*%®

Another background of this experiment is a lack of public confidence in the judicial
system and the perceived decline of judicial authority. Discontent over the court’s
decisions has caused a lot of petitioning, which is also known as xinfang or shangfang,
which has got on most courts’ nerves. (This will be developed in the next part of this
chapter.) Also, the Chinese courts and judges are also under public criticism from time to
time, as established previously. With this new system, the Chinese courts trying this
experiment attempted to enhance both the parties’ and the public’s satisfaction with their
decisions. The strategy associated with this new system to persuade the parties better is
that the court can take advantage of the pressure of public opinion. Perhaps, it might be
inspired by the experience of courts as to how great the pressure of public opinion would
be. As the jurors are from the local community, their opinions could constitute a pressure
on the parties. If their opinions are adopted by the judgment, the pressure from the local
community can make up for the lack of the court’s authority and the parties’ confidence to
the court to some extent. Based on several typical cases selected by the courts taking the

experiment, scholars argued that this strategy works effectively in terms of persuading
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parties to accept the court’s decisions.’® In an interview, the president of the HPC of
Henan also asserted that none of the parties of the criminal cases petitioned where the
People’s Jury sit.®* Some Chinese courts, e.g. the court of Yanshi City, also claimed that
the People’s Jury system effectively solved the problems of petition.>? However, this
thesis is concerned about whether this system might facilitate repression and the state
power’s over-interference into citizen’s personal matters. For example, in a report of a
county court, it gave a divorce case as an example of success of this new system.>% It is
stated that the claimant wanted to divorce while the defendant refused. The judge tried
very hard to mediate but failed. Subsequently, the judge summoned a jury of seven
members and an audience of about 200 also attended the trial. With the help of the jurors,
the parties’ parents and several local cadres, the judge explained the opinion of the local
public and finally achieved a successful mediation and the claimant decided not to
divorce.>® However, this thesis’s concern might not apply everywhere in China. As
Chinese scholars argued that this strategy is effective in a traditional closed society where
“there is a high degree of interdependence between people” and customs have great
sanction; but China is in social transformation and “the living community on which the
pressure of public opinion is dependent collapsed” in some areas, and, therefore, the
effectiveness of this strategy becomes limited.%

Furthermore, it is another issue whether the People’s Jury can represent the
community and introduce public opinion. In order to make the People’s Jury more
representative, the requirements of eligibility are more relaxed than that of the PAs, e.g. a
juror only needs an education background of junior high school or above.>% As nine-year

primary school and junior high school education is mandatory in China, this requirement
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is very inclusive. Other requirements remain similar to the PAs. In order to give ordinary
people more opportunity to sit in the People’s Jury, public officers and PAs cannot
account for more than 30% of the jury pool in Henan.*®” However, this limit applies to the
jury pool rather than a jury sitting in individual cases. Therefore, it is possible that all or
most of the jurors of a particular case are these minority elite members of the jury pool.
The problem that PAs are dominated by elites might remains within this new system. For
example, in a criminal appeal where the death penalty might apply, most of the jury
members are the Deputies of the local People’s Congress or cadres rather than ordinary
people.>® It implies that in some cases, the Chinese jurors are not selected at random but
rather purposively. For example, in sensitive cases, the Chinese court has to make sure the
authority of the state will not be challenged; however, they also need to legitimate their
decision if it is likely to be unpopular. A strategy could be to select jurors carefully and try
to create an appearance that they represent public opinion even if they actually do not.
As this experiment is dominated by the court, the court can decide whether they
would summon a jury; and they can summon a jury without anyone’s application except
that in criminal cases they have to get the consent of the prosecution.>®® Defendants in
criminal cases and the parties in civil and administrative cases do not have any rights
concerning the use of the jury. For example, in a criminal appeal, a jury was summoned
after the president of the court “has overridden all objections”.%*° Courts can also decide
who sit on the jury and take advantage of it. Two Chinese scholars explained that as
Chinese courts attempt to persuade the parties better and avoid petition, a tactic is to
summon public officers or other people who might receive or deal with a petition to sit on
the jury.>!! It is similar to a tactic that some courts might invite these people to attend

meetings of the adjudication committee and discuss how to decide cases which draw
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prevalent attention or cases which can cause mass incidents easily.>*? This explanation
could make sense, as the parties are unlikely to petition if they are informed that the
officers who would deal with their potential petition also agree with the court. This could
be partly exemplified by the opinions of the president of a local court — Liu Peng and a
judge Su Jiacheng:

especially for the cases where petitioners make trouble out of nothing

or entangle petition and lawsuits, the representatives of the People’s

Congress, members of the CPPCC... should be invited to attend public

hearings, and social forces and public opinion could be relied on to

solve disputes and quench petitions and lawsuits.>*®

As this experiment is dominated by the court, the court can decide whether or not to
summon a jury and what jury members to summon according to different pragmatic
concerns and their self interests.

Therefore, this thesis argues that the People’s Jury system is a test of a strategy to
solve the problems caused by the crisis of public confidence in and support of the judicial
system; the aims claimed by the authority, such as judicial democracy, to make the people
better represented, or to introduce public opinion into adjudication in a more
institutionalized way etc., are for political and propaganda purposes. And there is indeed a
political shadow cast on this experiment. Some Chinese courts perceive this experiment as
“an important political mission”, e.g. a court sought support from the local police office to
do political background investigation of every member in the jury pool to make sure that
they have selected the people of “high political quality”.*** In 2010, the HPC of Henan
Province required that every primary court should summon a jury in no less than five

cases, the requirement for the intermediate courts is no less than ten cases.**®
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Under these circumstances, even if petitions could be reduced, it might not suggest
improvement of public confidence in the judicial system. Based on what has been
discussed previously, it is possible that this system could be abused for repression. The
parties might have to compromise under the pressure of the People’s Jury and the officers
who might deal with petitions, however, they might not genuinely agree with the decision
and therefore might not hold any more confidence in or support for the judicial system.
Their experience might also affect the impression of other people to the judicial system.
This is relevant to the impact of court users’ experience on public confidence, which will
be developed in the next chapter.

Besides, it is questionable whether a significant improvement of judicial
independence could be achieved through this experiment. The problems of independence
of the judiciary are still visible. To name only a few of its limitations, the prosecution still
has a privilege over the court on some occasions, e.g. if the court has not decided to
summon a jury while the prosecution claims that it should be summoned, the court should
summon a jury.>'® The judge or the presiding judge of the collegiate panel cannot decide
to summon a jury on their own; rather, they have to apply to the chief justice of the
tribunal who will subsequently ask permission of the president of the court.®!” The
adjudication committee, which jeopardizes the independence of individual judges, is still
above the judges. As a guiding document provided that “if there are disputes between the
collegiate panel and the consensus or the majoritarian opinion of the People’s Jury, the
collegiate panel should submit this case to the adjudication committee to discuss”,>*8
although its motivation is to make sure that judges will consider the opinions of the
People’s Jury seriously. If the independence of the Chinese judiciary cannot be improved,
it is difficult to expect a significant improvement of judicial impartiality and public
confidence.
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However, one scholar expects an improvement of public confidence from a
technical perspective. Liu Jialiang argues that the People’s Jury could help with better
argued judgments, as “the collegiate panel must give necessary explanations if they do not
adopt the opinions of the People’s Jury”.>'® However, the effect is limited as this rule is
not adopted by every court. For example, in the court of Fufeng County, they only state
the People’s Jury has sat when it has done so, but will not mention the jury’s opinions in
the judgment.>?° Therefore, judges do not have to discuss more than they wish in their
judgments. Also, as was discussed previously, the People’s Jury and its opinions could be
constructed by the court, it is even more doubtful that to what extent this experiment can
help with better argued judgments. Therefore, the effect of this experiment on public
confidence is rather uncertain. A significant phenomenon associated with the crisis of
public confidence is mass incidents and petitions in China, which will be discussed in the

next part.

3.3 A Social Context of the State’s Concern about Public

Opinion: Petitions and Mass Incidents

Social stability is stressed by the CPC and the state. Petitions and mass incidents
caused by grievances are perceived to be serious disturbances of social stability and the
“harmonious socialist society”, which is a great concern to the Chinese authority. Mass
incident is the literal translation of a Chinese word for group petitions, strikes, mass
protests, and riots — quntixing shijian. It is an appearance of social instability where
violence might be involved, and indicates that outrage of the public would not only be
expressed through verbal criticism. This has raised great concerns of the state. As a
political term, it is used in official documents without a clear definition.5?! Research
literature in Chinese on this issue is very limited as it is a politically sensitive subject.
Media reporting of this issue is also restricted.

Group petitions are an important form of mass incidents. Petitions refer to the

Chinese word xinfang or shangfang, which is also translated as “the letters and visits
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system” in the literature.>?? They are complaints presented by letters or in person. Not
every petition is caused by injustice in a legal case; however, there are a large number of
petitions concerning lawsuits, which are known as shesu xinfang in China. Courts,
government, and the People’s Congress can all accept such petitions and petitioners might
petition to some or all of them at the same time.523 In the discussion of petitions, there is a
distinction between the petitions presented to a court and the petitions about a decision or
inaction of the court presented to other public offices, e.g. the petition office of the
government. The latter might cause external pressure on the courts and judges, as
Liebman argued that “courts are concerned that petitioners may take their complaints to
higher ranking officials, or even to Beijing, resulting in pressure on the courts”.>?* This
could increase damage to the already bleak judicial independence. If intervention can
eventually alter a judgment to a party’s satisfactory, it might encourage more petitioners
to seek external intervention to courts.>® The court might also beome even more sensitive
to public opinion under these circumstances. As Liebman argued,

the legitimacy of China’s leadership depends on its ability both to
channel and to contain populism; concerns that popular expressions of
outrage may spin out of control encourage rapid intervention in the
legal system. The counter-majoritarian function of courts thus may be
harder to accept in a non-democratic society, where courts lack
authority and public confidence, than in a democracy. This is
particularly the case in China, where the rise of social unrest makes
officials particularly sensitive to public opinion and where the courts
lack a history of being viewed as either authoritative or neutral.>?

Social instability is perceived to be increasingly grave in China and Chinese courts
are also confronted by mass incidents. For example, Ren Ningcheng, who works at the

research office of a court, indicated that group petitions become outstanding these

years.>?’ For example, a local primary court was “encircled and blocked up” by petitioners
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525 Iiu Hongwei and Zhang Xin, ‘A Survey Report on Resolutions of Illegal Petitions’ (3¢ fif tidi vz b5
R 25) (Anyang IPC, November 18™ 2011) <http://ayzy.hncourt.org/public/detail. php?id=4578>
accessed May 21% 2012.

526 [_iebman, ‘Restricted Reform’, p. 635.

527 Liu Rong and Liu Fuhua, ‘Conference of the Petitions Concerning Lawsuits’, p. 7.
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for about ten times from January 2008 until June 2009.528 There are some mass incidents
which directly aim at courts and are organized by the parties to the cases. However, most
mass incident are organized or participated in by the people of similar interests where the
decision of a case implies the result of their potential claims.>?® An example is rural land
disputes. A Chinese judge expressed his concern that “sometimes only individual peasants
present their cases, but there are hundreds of potential similar disputes that are awaiting
the decision; if these cases are not handled appropriately... it might easily cause mass
incidents” %30

Mass incidents are an extraordinary way to make claims known. It is caused both by
distrust of the court system and the blocked way of expression of public opinion.>3!
Sometimes there are confrontation between the people and the government in some
disputes of interests.>*? However, according to what was established in the first part of this
chapter, the Chinese courts are too weak to give a decision which disfavours the
government or even accept these cases. Even if the court does so, the decision would be
very difficult to get enforced. Therefore, it might cause intense discontent and result in
mass incidents, e.g. a local government refuted a judgment, which caused groups to fight
with weapons.>3

A lack of ability to prevent public criticism and mass incidents does not clear the
Chinese courts and judges from pressure or responsibility. The situation of petitions and
mass incidents affects the promotion and careers of Chinese judges, especially high
rankings judges and government officials, who usually are also senior CPC members.
This could be exemplified by a responsibility principle, i.e. “who is in charge and then
who is responsible” alongside with territorial principle, and “generally the responsibility

to quench petitions is taken by the institution which made the effective decision”.>%*
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Therefore, they tend to avoid decisions which are likely to cause petitions or protests it
they can do so. A vice-president of the SPC, Su Zelin, pointed out that the petitions
concerning lawsuits are a “barometer of the quality and efficiency of the administration of
justice”, it is a “political mission” and “a major issue” to solve it mainly by trial rather
than any other methods.>® Due to the responsibility principle, when handling petitions,
“the focus is on the action of petition itself rather than the problems reflected by
petitions” %% “Persuading protestors to terminate their protests becomes more important
than following legal and procedural standards”.>3" Methods vary with situations.
Sometimes courts corrected errors if there are any.>*® Sometimes they “alter decisions,
pay parties from court funds or pressure losing parties to pay more money than ordered by
the court in order to assuage protestors”.%3® Sometimes petitioners are subject to
retaliation or are kidnapped.>*° A petition might be cracked down on by force or tactics.
However, the reason which caused petitions might still remain.

However, some courts attributed petitioning mainly to a lack of legal knowledge of
the general public, and claimed further that legal education to the public should be
improved and illegal petitioning should be cracked down on.>*! A counter-example is that
even a Chinese judge chose to petition.>*? Actually, a fundamental reason for petitioning
is a lack of independent legal channels against infringement of their rights.>*® Therefore,
the solution is to establish a robust independent judiciary. Public participation with a
non-independent judiciary would not be a substitute of an independent judiciary, although

the new experiment of the People’s Jury seems to have reduced petitions as discussed in
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the second part. Neither does public participation always demonstrate democratic values
and even the content of “democratic values” might vary in different contexts. In order to
provide a further defence of this argument, this thesis will discuss jury trial in other

common law jurisdictions predominantly in England and compare it with the practice of

public participation in the justice system in Chapter 6.

Concluding Remarks

In the first part, it is established that the problems of the Chinese judicial system,
including corruption, a lack of judicial independence and so forth are responsible for the
problem of public confidence. It is also established that there are other more powerful or
even persuasive sources of influence, e.g. the government, the party committee, the
adjudication committee, court of higher levels and so forth. Compared with these sources,
public opinion does not constitute a major risk to judicial independence in China.
However, public opinion could indirectly cause pressure on courts if it raises the concern
of leaders of the CPC or the state and subsequently cause their intervention, which might
make the situation of judicial independence and impartiality even graver.

In the second part, it is established that sometimes Chinese courts might attempt to
construct and take advantage of public opinion to persuade the parties better or push them
to accept a decision. This raises the issue to what extent public opinion could be moulded
by the state. Chinese courts or the state might also attempt to construct public opinion
through show trials in the name of a public trial, which will be discussed in Chapter 4.
Litigants might also try to manipulate public opinion to create pressure for a result
favouring them.>** The Chinese media’s role on this issue will be developed in Chapter 5.

Although this chapter has discussed the problems of public participation in China,
many Chinese scholars still have attempted to justify it by their interpretations of the
common law jury trial. They argued that as a symbol of judicial democracy, an advantage
of the jury system is “to provide institutional support for the influence of the people’s
opinions in criminal trial and at the same time to preserve the interactive relationship
between the mainstream values of the society and adjudication”.>*® A critique of this

approach and the deviated substance of “democratic values” of the justice system will be

544 Liebman, ‘Restricted Reform’, p. 633.
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developed in Chapter 6 from a comparative perspective, by comparing jury trials in
common law jurisdictions, mainly in England, and public participation in China which has
been discussed in this chapter. Its aim is to further defend the idea that public participation
does not automatically assume democratic values or could be the substitute of an

independent judiciary to improve public confidence.

545 Wang, ‘Neither Donkey nor Horse’, p. 17.
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CHAPTER FOUR

OPEN JUSTICE, SHOW TRIALS AND PUBLIC OPINION:
WHAT TO DO ABOUT A CRISIS OF PUBLIC
CONFIDENCE?

Introduction

In the previous chapter, it is established that the People’s Assessors (PAs) are not
representative of the Chinese public, although an original aim of this institutions is to
introduce public opinion into adjudication in an organized way. It is also established that
the recent experiment of the People’s Jury in a number of Chinese courts sometimes
becomes a strategy to construct and take advantage of public opinion to allay a crisis of
public confidence. However, the PAs only sit in a small percentage of cases, and the
People’s Jury only remains an experiment for limited cases in several courts in China.
Therefore, further evidence is needed as to whether the state attempts to influence or take
advantage of public opinion to tackle the crisis of public confidence. As a core concept of
this thesis, the concept of public opinion will be analysed in different contexts with details
in this chapter, in order to provide a more in-depth understanding of the central issue of
this thesis. This chapter therefore will discuss whether or not public opinion is skewed by
limited transparency and openness of the Chinese justice system, and whether public
opinion is influenced or moulded intentionally by the state to improve public confidence.
However, if so, one might ask, so what? If intense public opinion or public criticism is
adverse to judicial impartiality or judicial independence, is it justified to influence, or
even control the expressions of public opinion? Could influencing or controlling public
opinion possibly improve public confidence? A counter-argument of controlling public

opinion is the principle of open justice and public scrutiny. Therefore, before looking at
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the concrete issues, the first part of this chapter will discuss relevant normative issues
regarding open justice and public scrutiny as the foundation of a further critique of China.

In the second part, this chapter will analyse transparency of China’s justice system
against the principle of open justice which is discussed in the first part. Given a
transparent justice system and free media, public trials are major information sources for
the media and thus the public. Otherwise, public opinion might be skewed by limited
reliable information resources. If the transparency seriously falls behind the criteria of the
rule of law or it is perceived to be seriously problematic or both, it might be responsible
for a crisis of public confidence and intense public criticism. If a lack of transparency is
merely a misconception of the public, it is a problem of image, which could be dealt with
by providing more information and reducing public misunderstanding. However, it might
not be merely a problem of image if transparency actually falls behind what open justice
requires. Under such circumstances, the counter-measure would be improvement of the
system rather than improvement of public understanding of the facts, which is very likely
to be the case of China. This chapter will develop this argument in the second part. Also, if
the state attempts to manipulate public opinion by controlling what the public can know,
will the public just passively accept this? This question will be answered at the end of the
second part.

Publicity does not necessarily indicate open justice or fair trials, e.g. show trials in
the former Solvent Union are well-known examples. In China, the features of show trials
include but might not be limited to trials where the decisions were already taken
beforehand. Generally show trials are arranged to influence public opinion for certain
purpose, e.g. to build up or enhance the perceived legitimacy, to implement a certain
policy, better governance, popular moral values etc. This section will discuss details and
the nature of show trials through several examples, and analyse how they are arranged to
influence public opinion, the effect, the nuance within this process, and the concerns that
it might raise. Arguments, in this part, will be developed by looking for an answer to the
question whether or not show trials could improve public confidence in mainland China.
As the educative function of public trials is stressed in China, which is also a part of public
legal education policy and legal propaganda, the study of show trials will be developed
against this background.
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Based on what have been discussed in this chapter, the main findings will be
summarized at the end. As the media constitute an important information resource, and
are likely to have an impact on public opinion, they might be used by the judicial authority
or the state to influence or construct public opinion, given the fact that the media are not

independent and free in China, a point which will be developed in the next chapter.

4.1 Open Justice, Public Scrutiny and Public Confidence

4.1.1 Defending Open Justice through Public Scrutiny? A Critique
of the Conventional Approach

Open justice in its essential interpretation refers to four elements: first, adequate
facilities for attendance at the trial, and at the same time there should be no “unnecessary”
barriers;>*¢ secondly, judgments and other documents of the case should be accessible to
the public; thirdly, judges should give reasons for their decisions and judgments should be
well reasoned; fourthly, the right of the attendees, mainly the media, to report and the right
of the public to scrutinise the case are not infringed, although it is subject to justifiable
restrictions specified by the law of defamation and contempt of court. The first element
concerns accessibility of public trials and information rather than the actual attendance of
members of the general public. Judges should not take action to increase the audience, as
stated by the Judicial Committee of the Privy Council in McPherson v. McPherson:

the actual presence of the public is never of course necessary... the

Court must be open to any who may present themselves for admission.

The remoteness of the possibility of any public attendance must be

never by judicial action be reduced to the certainty that there will be

none.>*

However, if there is an audience in the public gallery but they are all arranged

intentionally, this trial does not fit into the category of open justice. The second and third
elements are also to hold judges accountable and also provide the public with knowledge

for their scrutiny of the judiciary. These are the criteria that China’s situation will be tested

against in the later sections.

546 Anthony Duff et al., The trial on trial: Volume 3 Towards a Normative Theory of the Criminal Trial
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The principle of open justice should be generally followed unless not doing so is
justified in the interests of justice especially in criminal justice. Even if a case has to be
heard in camera, as Duff et al. argue, the decision of not having a public hearing should be
subject to public scrutiny or challenge from members of the public.>*® An indispensible
aspect but not all content of the principle of open justice is the public trial, whose
importance is indicated by Lord Atkinson in Scott v. Scott: “in public trial is to be found,
on the whole the best security for the pure, impartial, and efficient administration of
justice, the best means for winning for it public confidence and respect”.>*® Public trial as
a fundamental principle is also recognized in other common law cases and also provided
by the European Convention on Human Rights.>*° However, open justice and public trials
are different. Publicity does not necessarily indicate open justice e.g. show trials.
Justifications of open justice through e.g. public trials and public scrutiny will now be
examined in more detail.

The conventional justification for open justice is that openness ensures the judicial
process is subject to public scrutiny and the judiciary are held accountable; therefore, it
ensures that justice is not only done but it is seen to be done and maintains public
confidence in the justice system. Pragmatic defences for the values of publicity are also
argued by scholars. For example, Jeremy Bentham argues that witnesses are more likely
to give honest testimony in an open court.>! Publicity encourages effective performance
of the trial court, and protects rights of “both the public and those subject to the
enforcement powers of the criminal justice system”.>? In criminal justice, it is also argued
that publicity averts “the infiltration of bias on the part of the judge” in the sentencing
process.® China’s attitude towards the principle of open justice is pragmatic. For
example, the effect of building up image and authority,>>* and the possible educative
effect of open justice, i.e. informing the public about law and legal procedures through
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public trials, is stressed a lot in China.>®® In criminal justice, the SPC asserts that open
justice can “prompt the defendant to admit his or her guilt”,>®® although no evidence is
provided to prove this.

However, publicity on its own does not constitute a solid justification for open
justice. Public trials are not necessarily fair trials and cannot always ensure impartiality
and fairness, e.g. show trials with extreme publicity. Jaconelli also gives an example that
in a public hearing the parties are deprived of the right to make representations when he
distinguishes open justice from natural justice.>®’ The pragmatic explanations of values of
open justice are not free from challenge. Jaconelli argues that examination in an open
court might have a negative impact on sensitive witnesses due to the fear of reprisals.>*
Jaconelli also argues that “many of the benefits that were claimed for publicity by Jeremy
Bentham are supplied nowadays by means other than public scrutiny of trial
proceedings”, e.g. lawyers’ assistance.”® The educative effect and the immediate public
scrutiny depend on the actual attendance of the public, which is restricted by the space of
courtroom and the ordinary people’s interest and availability.

The argument of Duff et al. on the defendant’s right to a public trial might inspire a
stronger defence of publicity in criminal justice. Duff et al. argue that if convictions are
regarded as public condemnations, in the name of the public, then the public has a right to
speak out about whether or not this condemnation is justified by the verdict and the
proceedings.>®® Therefore, public trials cannot be refused by the accused even if they
prefer a secret hearing to preserve anonymity (excluding juvenile trials).*%! Furthermore,

they argue that the values of public trials should not only be established for instrumental
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reasons, but also as “a trial in which justice is not seen to be done cannot properly be said
to be just”, and the defendant’s right to a public trial should be seen as a right to have their
trial subject to public scrutiny. >62
If open justice is defended through public scrutiny, irrespective of the defendant’s

right to public scrutiny or the public’s right to scrutinise a trial, it recognizes another
confrontation apart from the one between parties. As Jaconelli argues, “the core of open
justice was identified as ... the provision of facilities for the confrontation — between the
public and the press on the one side and the participants in the trial on the other”.>%®
However, a strong challenge to the justification of open justice which is based on public
scrutiny is: public criticism or public pressure might compromise judicial impartiality and
independence and lead to unfairness, which is established in Chapter 1 and 2. For
example, a retired judge of the Court of Appeal of Australia admitted that: "Judges do
respond to public statement and public criticism. It's probably due to an unconscious
desire, by judges, to avoid more criticism.">®* Also, Hughes argues that public pressure
can “provide support for executive or legislative actions that threaten judicial
independence and the integrity of the judicial system”.>®® Therefore, as Duff et al. argued,
“the argument for public scrutiny, insofar as it is persuasive at all, seems to be an
argument in favour of requiring impartial public observers rather than the right to a public
trial”,56®

The public are rarely regarded to be impartial observers by scholars. A common
criticism of public opinion is its punitiveness. However, the public are not universally
punitive. It might depend on what kind of crime and how the public perceive it against
their values in a particular social context. Similar crimes might receive quite different
reactions from the public from different cultural backgrounds, e.g. the mild reaction from
the Norwegian public to the mass-murderer Anders Behring Breivik.>®” Nor is the
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public’s lack of understanding of the importance of judicial independence and impartiality
universally held, e.g. the public of the Netherlands. In the Netherlands, most members of
the public approve that the judges should defend their independence rather than bow to the
public even if there is an outrage.>®® They are not as punitive as they might be imagined to
be, as in a survey, while the respondents gave more severe punishments than judges do but
they did not break the upper limits of the law without being told the limits, and most of
them have no intention of introducing lay participation to achieve heavier sentences.>®°
Culture does not only influence attitudes towards crime and punishment, but also various
issues with regard to the justice system, even within the same ethnic group. For example,
Hong Kong retains its Chinese culture but is also influenced by British culture as it had
been colonized by the British for over a century. In an empirical study, students from
Hong Kong raised their concern about an open trial’s impact on the privacy of the
defendant, while this issue was not raised by the students from mainland China at all.>"
Therefore, Klijn and Croes suggest that “the most desirable reaction from the judiciary
would be to convert the complaints of the public into strategies to improve their own
functioning and, no less importantly, to successfully communicate with the public about
what they are doing and why” >

This thesis also argues that even within the same culture, it needs to be very careful
about giving an overall or generalized judgment about whether or not the public is
punitive or biased. It might over-simplify the fact, as the public in itself is comprehensive
and the opinions to the same issue are of great diversity and changeability. Attitudes
towards different concrete issues, e.g. punishments to different crimes, also vary. For
example, a study finds out that “when the public responds punitively to general questions,
they actually want harsh punishment only for the extremely serious violent offenders”.5"2
This might apply to the same social-demographic group and an example is Chinese

students’ attitude towards the death penalty. An empirical study finds that: although there
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is a general strong support of the death penalty, the support to different crimes varies; e.g.
the support to the death penalty’s application in murder and terrorism cases is very high —
over 80% participant students approves, while more than 80% participant students are
against the death penalty’s application in robbery, currency counterfeiting, and theft
cases.>”® Several high profile cases can also provide evidence for the volatility of attitudes
towards different crimes or similar crimes of difference circumstances. For example, there
are several high profile cases of demonstrated public outrage, e.g. the Chinese public’s
discontent of the sentence that Liu Yong received on appeal, as discussed in Chapter 1.
There are also high profile cases where there is a strong voice from the public stating the
punishment is over-harsh, e.g. Xu Ting’s case, by comparing the penalty of some corrupt
politicians and questioning the gap in sentencing between bureaucrats and ordinary
people, as discussed in Chapter 1; or cases where there are voices from the general public
against the application of the death penalty, e.g. in the case where six policemen were
killed and four were injured by a man called Yang Jia, the public showed sympathy
towards the murderer , as discussed in Chapter 1, and they were suspicious of whether or
not he had been unfairly treated or assaulted by the police before and whether or not he
had a fair trial which will be further analysed as an example of show trials in the last part
of this chapter. In the fund-raising fraud case of Wu Ying, voices against the application
of the death penalty from the Chinese public became increasingly strong after the accused
reported that several government officials took bribes from her, associated with the
public’s suspicion about whether the local government would attempt to silence her by
execution and grapevine news that several government officials wrote letters to the court
requesting executing Wu Ying, although they were denied by one of the judges of
appeal >’ These cases suggest that understanding the general public’s attitude towards a
certain crime — punitive or not -- should be considered in the context of how the Chinese
public perceive corruption and social injustice against their values in China. Therefore, it

is far from the truth if one simply asserts that the public is punitive or not punitive. It might
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bring more insight by a discussion on who is punitive or not punitive to what, in what
social or culture context, and why.

In Wu Ying’s case, there are not only criticisms from the general public. A number
of well-known Chinese economists, legal scholars and private entrepreneurs also
criticised the sentence and even questioned whether or not it should be criminalised and
punished, associated with their criticism of the problems of China’s financial system, their
concerns about this case’s effect on non-bank financing and debiting and private
enterprises and their wish for a reform of China’s financial system.>”®> However, it is
doubtful how far these technical financial issues might be within ordinary people’s
understanding and concern and whether or not “public opinion” actually refers to the
elites’ concern. Some Chinese scholars also call for a reform of the death penalty by
resorting to “public opinion” that the Chinese public has achieved a consensus that death
penalty’s application in non-violence crime should be abolished, however, they did not
give any evidence or explain how they measured public opinion on this issue.>"
(Available evidence of this issue is contradictory.) Under these circumstances, it raises the
questions about who is creating “public opinion” in high profile cases; whether or not
public opinion in this context actually refers to creating perceived public pressure for
purposes of e.g. negotiating with the authority for a potential reform etc.; and whether or
not “public opinion” might be moulded or dominated by elites for their interests, and if so
it raises a concern about how following this kind of “public opinion” might affect those
most disadvantaged social groups who are not able to make them heard and remain
forgotten.

Even with efforts to discover what the public are actually thinking about, the ways of
conducting surveys, e.g. the wording of questions, might also have an effect on how
punitive the public appears to be before the scholarship.>’” The public might not be
punitive as much as they appear to be. Almond and Colover find that in the UK, great
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public concern of certain type of cases, e.g. work-related fatality cases, does not indicate a
punitive attitude, as “criminal law is valued for its function as a route to securing moral
accountability rather than because of its “punitive’ effects and character”.>’® They,
therefore, argue that criminalisation is not always necessary in every jurisdiction if there
are alternatives to fulfil public expectations, e.g. “stronger and more meaningful
regulation”.%’® This thesis agrees so, however, it does not argue that judges should detect
what the public thinks about a particular case and bow to the opinion of any particular
members of the general public merely to avoid possible criticism.

Under these circumstances, judges should not be over obsessed about public
opinion, as established in Chapter 2. Different opinions on the same case are quite normal.
Judges sitting in a trial might have different opinions as they are best informed. And both
laymen and judges might change their sentencing of the same case in a different
decision-making context.>® With regard to the possible influence of public opinion on the
judiciary, the scholarship should not ignore that their scholarly opinions also influence the
judiciary’s preference in particular kinds of cases. For example, Hughes found that in the
last twenty five years in Canada, due to criticism of judicial activism, the judiciary became
increasingly conservative.*8! If the public should be criticised merely because of public
opinion’s influence on the judiciary, the scholarship might also have to justify itself.

One might argue that the legitimate influence and illegitimate influence should be
distinguished and the criticism of the public might constitute illegitimate pressure or
influence on judges. However, the boundary between legitimate criticism and illegitimate
criticism is not always clear due to the ambiguous nature of legitimacy and the
unavailability of generally accepted explicit and applicable criterion. Although public
scrutiny is not always perceived to be promising, open justice as a fundamental principle
should not be compromised so as to avoid reduction of public confidence, as an Australian
judge suggests that public confidence runs low in Australia and is partly caused by a lack
of transparency within the judicial system;%®2 neither is it justified to prohibit the public

from scrutiny. Apart from its utilities, open justice could be justified by the citizens’ right
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to know. Law should be ascertainable to the public, which is one of Fuller’s principles of
legality.>® It is to give citizens instructions about their behaviour and the public can also
base their scrutiny on knowledge rather than ignorance.>®* In common law countries,
precedent constitutes an important source of law, therefore, it becomes necessary to
maintain judgments accessible to the public. In China, although judges do not have power
to make law, they can interpret law when law is not clear enough. Therefore, judgments,
especially judgments of the cases of great public importance, can give citizens further and
clearer instructions and inform law better and the public have a right to know.

Besides, open justice indicates it is open to public scrutiny, as the public have a right
to scrutinise which is supported by freedom of speech as a fundamental human right. This
thesis does not deny that this freedom should be subject to the law of contempt of court in
order to ensure the right to a fair trial. There should be and there are measures to restrict of
freedom of speech under some circumstances, e.g. a court might issue an injunction to
restrict reporting of a particular case. However, this thesis argues that an indispensible
premise of such restriction is that the court which has power to do so must be independent
and impartial. Otherwise, the law of contempt of court or any restriction of this kind might
become a practical tool of suppression. However, much Chinese literature ignores this
condition when discussing the necessity and methods to restrict the freedom of speech.
Therefore, it should also be very cautious of any attempt to direct or manage public
opinion in China. This argument will be developed in this chapter when critically
analyzing the situation of judicial independence in China and the next chapter when
discussing censorship of the media and the internet.

In western countries, “attempts to manage public opinion are often seen, but little
effort is directed to informing or consulting the public in a rational way”.%® Politicians
sometimes “can also be more proactive in exploiting public misunderstanding about any
given issue in order to develop electoral support”, e.g. promise to take “tough and decisive

action” against crime.>® However, whether a more punitive penal policy or criminal law
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will receive public support is uncertain. For example, in the UK, people report little
knowledge of prison, or some of them underestimate life in prison; however, they have no
intention to make prison life harder just for the sake of punishment, as they perceive
rehabilitation is more important, although whether prison can effectively rehabilitate
criminals is questionable.>®’ By addressing this issue, this thesis is not intended to criticise
the responsiveness of politicians as it is expected by a representative democracy to some
extent. However, it is wrong to take advantage of public misconceptions only for the sake
of being popular or getting votes. Unlike the political parties in the west, the CPC is
always the party in power and it does not need to respond to public opinion to win
elections. Nonetheless, it still needs to appeal to public opinion and public confidence to
maintain its perceived legitimacy and public support, as the CPC states it represents the
overwhelming majority of the Chinese people on which is based its legitimacy. The
example of the new litigation fees act might give more understanding of what public
opinion might suggest in China.

The act is drafted and enacted by the State Council. The background, as explained
by the Legislative Affairs Office of the State Council (LAOSC), is that there was a strong
public concern that people cannot get access to justice due to cost, and the new act is “a
major good event” to the people as the new act has reduced litigation fees.*® However,
this new act has caused problems to many primary courts: shortage of funding became
worse and litigation fees cannot even cover the cost of the court e.g. labour disputes cases
only charge RMB 10 (equals about £1), caseload increased and efficiency was affected
especially where there were already great tension between limited number of judges and
heavy caseload,*® to name a few. It could be expected that the parties would also be
affected by this. Moreover, another major problem of the accessibility to justice is that: the
Chinese courts are reluctant to take sensitive cases or the cases which might have a great
impact on social stability, e.g. the HPC of Guangxi province circulated a document to

inform the local courts to stop dealing with 13 kinds of cases which “involve a wide range
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of issues, great sensitivity, public attention and should be handled by the government or
other relevant departments”.%% This problem could hardly be solved merely by a new act
reducing litigation fees. Whether or not this new act can distract public attention from the
real problem of accessibility to justice is still uncertain.

This example suggests that in a certain context of China, e.g. when discussing
measures taken by the authority to deal with public concern or public opinion, public
opinion might be what it is perceived to be or interpreted by the authority rather than what
it actually is, and when the authority talks about dealing with public opinion they might
refer to the attempt to increase public confidence. Therefore, it becomes a concern if the
CPC or its government has unrestricted or little-restricted power to interpret public
opinion or the best interests of the people that it announces to represent; although
democratic responsiveness to public opinion is not free from defects. In order to improve
public confidence, there might be more options than responsiveness or populism:
influencing public opinion or even controlling the expressions of public opinion e.g.
through legal propaganda, show trials, or/and media (both commercialized media and
propaganda media), or distracting public attention from the real problems, which will be
developed later in this chapter and further in the next chapter.

In consideration of utility, directing or controlling public opinion might not be the
best possible option, as public opinion might be a message of social problems or a
possible reform etc. Public criticism expressed within the high profile cases might come
from those who “believe they have been displaced and forgotten by changes that have
occurred, who see the inclusion of those previously excluded as a threat to their place in
the society”.%°* Under these circumstances, even if a case is closed, debate might still
continue outside the courtroom. This argument applies to China, as great social
transformation is still in process and has caused a lot of social problems and grievances,
which are reflected in several high profile cases, which is established in Chapter 1 and will
be further developed by the analysis of a high profile case in the third section. In this
regard, public scrutiny might have possible effects on legal and social development, if

openness of information and reliable information resources of e.g. the justice system is
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provided. But to come back to a key term of this chapter — public confidence: does more
information necessarily improve public confidence? This will be discussed in the next

sub-section.

4.1.2 Information, Public Opinion and Public Confidence: Does a
Better Informed Public Indicate Higher Public Confidence?

From time to time, the public are criticised for being ill-informed and their opinion is
thereby assumed to have a negative impact on the justice system. Public misunderstanding
is also blamed for being responsible for the problems of public confidence towards the
justice system. For example, research published by the Home Office of the UK in 2000
suggests that “public ignorance about the justice system would act as a considerable
constraint on attempts to rebuild public confidence in it”.5% Information correlates with
public attitudes towards the justice system but the correlation is not very clear.>** Some
studies find that a lack of knowledge about the law and the justice system might have a
negative impact on public confidence. For example, a study on Switzerland finds that “the
public attitudes towards punishment vary according the degree of knowledge of the
criminal justice system; the more ignorant of the judiciary, the more punitive people
are”.5% A study on public opinion and sentencing in England and Wales has similar
findings. In England, judges must follow sentencing guidelines unless it is against the
interests of justice to do so. This study finds that the public in England and Wales are
ill-informed about the sentencing guidelines and the degree of lay participation in
sentencing, and public confidence would improve if they are better informed of the
sentencing process.>%

As “when citizens have been asked about the justice system in general, they have

usually thought first about judges in criminal cases”,*® improvement of public confidence
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in sentencing could be expected to have a significant impact on the improvement of public
confidence in the justice system. Efforts are taken to improve the public’s awareness of
sentencing guidelines and understanding of sentencing in England and Wales. The
Sentencing Council states that one of their functions is “promoting awareness amongst the
public regarding the realities of sentencing”.>®” And before issuing a particular guideline,
the Sentencing Council would consult the public and “commissioned independent
empirical research to test public opinion”, in order to ensure that the “proposals would be
based on a clear understanding of the views of the public”.®® An explanation might be, as
Roberts and Hough argue, that “engaging the public in discussions about criminal justice
will have a salutary effect upon public confidence, independent of whether these
discussions achieve a significant increase in public knowledge and criminal justice”, due
to a finding in the international literature that judges and the justice system are perceived
to be out of touch with the general public.>®® In this context, what the sentencing council is
doing probably is not to introduce public opinion to sentencing guidelines, as it is very
difficult given the fact that the public consists of different social demographic groups and
their opinions vary. More likely, the attempt of the sentencing council is to improve public
confidence and the role of the sentencing council is stated as “work to improve public
confidence in sentencing”.%° Therefore, public opinion might refer to public confidence
in such context.

Many more elements might also have an impact on the interrelation between
information and public opinion, e.g. what kind of information affects the public and why,
what kind of group could be affected and what kind of group should be targeted, any other
conditions that affect the reception of information etc. For example, the content of
information matters, as some evidence suggests that “the more ‘surprising’ the

information, the more it is remembered”.%%! It also needs to consider how to reach the least
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informed people and how to convince them.®%? Target groups need to be identified if not
all social-demographic groups are ill-informed. A study finds that a small group of very
punitive people might make the public appear very punitive although the majority are not,
and therefore dealing with the targeted group could be more effective than engaging the
whole public.%%® Also, variable accessibility and open-mindedness of different subgroups
of the public also suggest that effective communication with the public needs targeting
“key groups”.%%* If the target group is identified and knowledge-improving activities are
organized, participation rates have an important impact on the effect.®® Regarding the
limits of participation rates of organized activities, Indermaur and Hough’s suggestion of
providing information to the media “timely and relevantly” is worth considering.%%
Sherman also gives a very interesting point. He argues that in the US “criminal justice
failed to use ‘celebrity culture’ to build trust”, e.g. “explain the law in ways that people
find entertaining”.*” He explained that electronic media are highly democratized and
free-market institutions where celebrity power can be built and used to “foster support for
‘decent’ styles of criminal justice in both the image and the reality of how the criminal
justice system works”.5®® However, all the efforts above are based on the answer to a
fundamental question: can increased knowledge in itself improve public confidence? Or
does a better informed public indicate a better public confidence in the judiciary and the
justice system? There is no conclusive answer yet.

Mirrlees-Black employs “a booklet, a seminar and a video” experiment to test
whether information helps improve public confidence. She finds that “despite participants
attributing their improved confidence to the information they had been given, there was
little evidence of a direct statistical link between improved knowledge and confidence”,
and the participants know the hypothesis of the test and they might try to give more
positive responses.®®® There are still participants that continued to have a “low

confidence” and “referred mainly to personal experience or remaining concerns about
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lenient sentences”.%!? Being exposed to more diverse information and opinions does not
necessarily indicate a significant change of attitudes, e.g. Chinese students of American
education background have an even more approving attitude towards the death penalty
compared with their peers educated in China, influenced by the cultural belief of the
retribution and deterrence purposes of death penalty, soaring crime rates since the
economic reforms, and “a general lack of opposition groups to the death penalty in
China”.%!! One might argue that both China and the US are retentionist countries. Further
evidence is provide by another study which finds that most Chinese students of German
education background also provide a general approval attitude to the death penalty,5?
while Germany is an abolitionist country. This finding suggests that the belief and
understanding of the aims of punishment also has an impact on public opinion. However,
a study finds that “receiving information did not change participants’ views about
sentencing aims and practices very much”.®*® Due to the complex impact of information
on possible changes of public opinion, although there are correlations between knowledge
and changes of public opinion, the evidence available so far cannot suggest a clear
relationship between them. Neither changes of public opinion can be solely attributed to
better knowledge.®

Furthermore, with regard to information’s impact on changes of public opinion,
“possible mediating factors are the sources of information, trust in those sources, and
levels of interest in information”,%!® “level of engagement with justice information (both
in terms of openness to it, and opportunity to ask questions about it), and the moral context
of information.”®!® Information resources are found to have an impact on public opinion
and their confidence in the criminal justice system.52” Among the different information

sources, “‘the most important drivers of people’s attitudes to the justice system... are
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personal experiences”, experiences include both direct experience and hearsay of other
people’s experience.®!®

Researches on experience with courts and its impact on public confidence challenge
a conventional perception: low-level public confidence is attributed to the ill-informed
public or their misunderstanding of the justice system. An assumption derived from this
perception is that the justice system is far better than the public perceive it to be and public
confidence can be improved if the public are better informed. However, empirical
findings in this regard are mixed. Increased experience with and knowledge about courts
does not always lead to greater confidence. An empirical study of public confidence in the
US state courts finds that “respondents who reported a higher knowledge about the courts
expressed lower confidence in courts in their community”.%*® A French survey also finds
that within the people with direct experience of the courts whose assessment of courts
changed, the interviewed who developed a more negative assessment are more than the
interviewed who developed a better view.%2° However, why and how do experiences
affect the public’s perceptions and their confidence?

First of all, it might be a bit too vague to discuss public confidence generally. It
might bring some insight if the approach is made more specific and detailed to look at
public confidence in what part of the justice system changed and the different nature of
experiences. Public confidence might include their confidence in the independence of the
judiciary, the efficiency of reducing crime, procedural fairness etc. For example, by
studying the data of the British Crime Survey 2005/06, Van De Walle argues that
experience with the criminal justice system generally has a positive effect on evaluations
of fairness of the system (apart from the accused) but negative evaluations of efficiency
and effectiveness of the system in the UK.%?! Their experiences might be direct contact
with the system e.g. jury service, witness, claimant, defendant etc., or hearsay of
experiences of their social contacts. For example, another study on court users and
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non-users’ perceptions of the courts by Benesh and Howell also found that experience
matters, and “those that have more stake and less control (defendants, plaintiffs, victims,
and parties to domestic disputes) will have less confidence in the courts than those with a
low stake in the case and a high level of control over its outcome (jurors, court employees,
and attorneys)”, and they therefore suspect that feelings of helplessness and a personal
stake can also explain negative reviews.%?? Noticeably, the members of the public are
different, but “the background characteristics of the respondent, such as gender, age,
education, and the respondent’s own assessment of the knowledge of the administration of
justice hardly can explain the variation in the degree of the confidence in the judiciary”.®?®
The quality of experience plays a significant role. In an empirical study, Tyler found
that the primary element of public confidence in courts is not the outcome of cases; rather,
it is “how the courts treat members of the public”.%%* Tyler finds that procedural fairness
matters more, e.g. whether or not they are treated fairly with dignity and respect, and
whether or not the courts’ staff are neutral and care for their concerns etc., regarding
peoples’ personal experiences with courts.®?®> Sherman also argues that “it is not the
fairness or effectiveness of the results of criminal justice that determine its level of public
trust; rather, changes in modern culture have made criminal justice procedures and the
manners of criminal justice officials far more important to public trust”.52® A counter
example is the US. Sherman argues that the decline of confidence in American criminal
justice system might be attributed to “the incongruence of hierarchical legal institutions
and their long-established procedures in an egalitarian culture” e.g. judges are perceived
as “unnecessarily authoritarian” by citizens with experience of the courts.%?” This could
support the argument that, if judges simply bow to public opinion in high profile cases,
this does not automatically assume improvement of public confidence. In China, various

problems in the performance of the justice system contribute to the crisis of public
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confidence, e.g. a lack of judicial independence which is established in the previous
chapter, and a lack of openness of the justice system which will be developed in the next
part of this chapter. And therefore to what extent the campaign of publicizing law would
improve public confidence in China’s justice system is questionable. These findings also
bring some insight to two questions: firstly, are judges to blame for the problem of public
confidence? Secondly, what can judges do to improve public confidence?

A public opinion survey might reveal some perceptions of the public towards the
justice system and judges; however, it does not always indicate clearly whether or not they
perceive judges are responsible for the perceived problems.®? It is not entirely beyond
judges’ ability to improve court user’s experience, €.g. treat people with respect and
dignity, so as to improve public confidence. Judges should also be aware of the concerns
of the community. For example, in England and Wales, most people have a positive
attitude towards magistrates with regard to sentencing, as they perceive that magistrates
are more in touch with the community than judges and share the same values with the
public.%® Their justification for using magistrates is the same as their justification for
using juries, i.e. “people get tried by their peers”, regardless whether magistrates are more
or less lenient than judges on average.®*® Another example is the Netherlands. The Dutch
prefer professional judges to lay participation in sentencing, as they perceive the
administration of justice is a professional matter and at the same time they do not perceive
judges are seriously irresponsive or out of touch.53!

However, not everyone has experiences with the courts, and experience is highly
personal and might be inaccurate or biased. Apart from experiences, public opinion and
public confidence is also affected by various elements which might not be accurate or
reliable, e.g. “Other drivers, such as the media, may come into play when people do not
have such direct experience”,®3? and even the free-market media might be biased. Even

official information resources might have problems, e.g. Anumba argues that
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“government reports... may serve political rather than informational purposes”.®3

Personal background could also have an impact, e.g. Van de Walle and Raine find that in
the UK people’s confidence in the legal system increases with education, life satisfaction,
interpersonal trust, feelings of safety, interest in politics etc.®3* Attitudes towards other
governmental institutions and whether someone belong to a social group discriminated
against also affect their confidence.®®® A study in the Netherlands finds that the greater the
confidence in the police and the legislature of the criminal justice system, the higher the
confidence in the judiciary.®® Therefore, as Van De Walle argues, “a single minor
experience of the court will, in itself, probably have little effect on these entrenched
attitudes”.%%’

Based on what is discussed above, the positive impact of information on the
improvement of public confidence depends on factors including, but not limited to, the
following: firstly, the system itself should meet the fundamental standards of the rule of
law, e.g. open justice is actually guaranteed in fact, the procedure is fair, the public with
direct contact of court is treated with respect and dignity etc.; secondly, information can
reach the target groups or the general public if low-levelled knowledge is widespread;
thirdly, information resources are reliable and trusted. If reliable and trusted information
resources are limited, it would skew public opinion, and changes of information resources
might be beyond the ability of the public, which will be discussed in China’s context in
next section. In addition, if the justice system is problematic in itself, increased
information or knowledge can hardly improve public confidence. If this is the case in
China, there are two options: improving the justice system or constructing image, which

will be discussed in the third part of this chapter.
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4.2 Open Justice in China: Limited Transparency and

Reliable Information Resources Skewed Public Opinion

4.2.1 Openness and Transparency Are Called Into Question

Public trials have been established as a principle in China’s constitution so that all
cases should be tried in public unless otherwise specified by law.®® This is also stated
clearly in the criminal procedure law,®* the civil procedure law®%° and the administrative
procedure law.®*! The SPC also enacted several regulations and guidelines regarding
public trial and other aspects of open justice a few years ago, e.g. Several Suggestions on
Reinforcing Open Justice in 2007, Six Regulations on Open Justice in 2009, and The
Criteria of the Model Courts of Open Justice in 2010. Other local courts also enacted
similar guidelines or regulations, e.g. Several Regulations on Reinforcing Open Justice by
the HPC of Guangdong province and The Implementation Criteria of Justice in the
Sunlight by the HPC of Jiangsu province. The principle of open justice is well established
on paper in China so far. However, how far is it implemented in practice?

Empirical studies conducted by either Chinese courts or scholars on open justice
both acknowledge the progress that has been made and recognize problems that still exist.
Chinese courts note that the problems of openness are partly responsible for the crisis of
public confidence.%*? A report points out that the problems include: the accessibility of
judgments still remains “far from properly done”; procedural transparency remains
“considerably low”; there are “all kinds of” barriers to attending public trials; the parties
cannot always get access to the documents of their cases; statistics of the justice system
“only mention the minor problems but avoid the real serious problems” and some courts
even fabricate data; the activities of improving open justice are “excessively dominated by

propaganda purposes” etc.®*3
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This thesis argues that China is a massive country of great diversity and uneven
development including legal development. The situation and concerns of courts in
different areas varies, e.g. what particular kind of problems regarding open justice
concern judges, or even whether openness is a major concern to judges, whether or not or
to what extent public pressure or the media’s pressure associated with public scrutiny
concerns judges etc. Generally, openness is proportional to the economic situation of the
local area.®** The actual openness of the justice system in the developed areas is better
than in under-developed areas, although both are not free from problems. In less
developed areas, the degree of openness is restricted by its inadequate funding or
resources of the courts.5*® The shortage of funding has a significant negative impact on the
operation of courts, e.g. some primary courts do not even have even enough funding to
pay bills to ensure the supply of electricity and the telephone net-work,54 or pay the
judges and staffs’ salary;®*’ courtrooms are very old and shabby or even dilapidated but
the court does not have funding to build new courtrooms etc 4, The shortage of funding
has deteriorated after the new litigation fee act was passed where the litigation charge is
largely reduced and even several courts in Guangdong Province — a relatively affluent
province in China — started to complain.®*® Under these circumstances, the major concern

of these courts is likely to be how to solve the funding problems more than how to
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<http://www.gdcourts.gov.cn/gdcourt/front/front!content.action?lmdm=LM53&gjid=21483> accessed
November 23 2012.
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improve the openness of the court or how to deal with on-line public opinion or public
pressure, and the dominant concern of funding problems is admitted by several Chinese
courts.% In contrast, e.g. many courts in Jiangsu Province have set up electronic screens
to display information about public hearings, and co-operate with local media regularly to
broadcast some trials, publish judgments and case comments.®! As a result of guaranteed
funding for better facilities of openness, a survey finds that it is understandable that the
judges from developed areas are more concerned about the pressure brought by media’s
reporting.®®? Therefore, this suggests that public opinion and the media reporting’s
potential risk to judicial impartiality and independence might only become a concern
when the economic and legal developments achieve a certain level.

Although material and financial guarantee does matter, it is not the only factor
affecting the actual openness of the justice system. Problems recognized by Chinese
judges vary. In a survey report, nearly a half of respondents -- criminal judges -- suggest
that the law about what kind of cases should be tried in public is not clear enough to
apply.®2® Although many Chinese judges expressed their awareness of the importance of
public trials, they also expressed practical concerns about publicity. For example, Chinese
judges are worried that some cases might transmit criminal skills while the trials should be
conducted in public according to law; the attendance of an audience might affect their
decision making;%%* or witnesses might be concerned about potential retaliation and so be
unwilling to give testimony.®® In fact, the Chinese court’s attitude towards the media
depends on pragmatic purposes. In terms of propaganda, Chinese courts do not mind
co-operating with the media; while in terms of scrutiny by the media, Chinese courts are
very reserved due to their concern about the media’s bias and potential public pressure.®>®

This is evidenced by a principle stated by a HPC that: “courts should actively publicize

650 He, ‘Brief Discussion of Courts’ Funding’.
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10.
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themselves... and they should improve media’s opportunity of reporting and citizens’
opportunity to watch public trials while adhering to the principle that giving priority to
positive propaganda and leave media’s supervision as a supplement”.%>’

Although the media’s reporting is an important information resource for the public
provided that the media has freedom to some degree (the freedom of Chinese media will
be discussed in the next chapter), judgments are still the most reliable information sources
of cases and a fundamental way of public communication. Chinese courts have
acknowledged that judgments should be well reasoned and accessible to the public.5®
Chinese courts have also demonstrated their effort to achieve this. An example is that a lot
of Chinese courts started to publish their judgments on the internet, e.g. the HPC of
Jiangsu regularly publishes some judgments on the internet;®>° the HPC of Shaanxi
requires that every court in Shaanxi Province should publish all of its judgments on the
court’s website from January 1%, 2010;°° the HPC of Henan Province also requires that
all the courts in the province should publish all judgments on the internet and readers are
also able to leave comments on a particular judgment through the website,®! and it has
established a website for the purpose of publishing judgments and other judicial
documents of the courts in this province.%%? Chinacourt.org also publishes the judgments
of different courts all over the country.®%® Up to April 2009, nearly 60,000 judgments were
published online,%®* while only in 2009 there are about seven million cases tried in
mainland China according to the statistic of the SPC.%%® Therefore, the quantity could still

be further improved.
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The most recent and significant event of this kind is: the SPC has enacted the
Regulations on Publishing Judgments on the Internet by the SPC (in effect from January
1%t 2014), which requires that the courts of each level publish their judgments within seven
days after they take into effect on a special website (the official English translation on the
website is: Judicial Opinions of China)®®® which has been established by the SPC
according to this document. However, the judgments which involve state secrets, privacy,
youth crime, or the cases which are resolved by mediation, and other documents “which
are not suitable to be published on the internet” will not be published on this website.%®" It
also clearly states that personal information, commercial secrets and “other information
which is not suitable to be open” must be deleted if the judgment to be published contains
such content.®®® However, it does not specify what constitutes “not suitable” and it is
subject to the discretion of each court, which could still leave the practical possibility for
restrictions on openness according to circumstances. This policy could be a response to
the CPC’s expectations. The Third Plenary Session of the Eighteenth CPC Committee has
enacted Decision of the CCCPC on Some Major Issues Concerning Comprehensively
Deepening the Reform, and it states that “We will increase the persuasiveness of legal
instruments and press ahead with publicizing court ruling documents that have come into
effect”.%%° The construction of this website was started after the CPC organization within
the SPC had reviewed and passed the Report of Establishing the Website of Judicial
Opinions of China.®™ This also suggests that the CPC has a significant influence on
China’s legal reform, and the CPC perceives public confidence in the justice system to be
part of public support of itself through its powerful “leadership” of the justice system.

Apart from the efforts taken to publish more judgments, Chinese courts also have
acknowledged the importance of the quality of judgments. In order to encourage judges to

improve their reasoning, many Chinese courts organized events to appraise the quality of
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their judgments and select out some well written judgments as model.®”* Some of them
even invited lay persons to take part in such events and appraise the quality of
judgments.®”? They do not only select out the judgments that are perceived to be good as
encouragement, but also select out the judgments that are perceived to fail to meet the
standard and circulate them within the court as a warning.®”® Some Chinese courts even
asserted that they would provide variable financial rewards to any members of the public
who report errors in the judgments e.qg. spelling, or even incorrect application of law etc. if
they are subsequently confirmed by the court.5”* However, the reason given by the judges
in a judgment is not necessarily the real reason or all the reason of the decision.®™
Therefore, whether or not these appraisal campaigns can improve judicial reasoning still
remains to be seen.

Apart from taking measures or demonstrating their effort to improve the openness of
the justice system, Chinese judges do not forget to blame the public. They criticise that
some ordinary people have no idea whether they are permitted to watch a trial and if so
how to do that.5”® Several surveys conducted by courts found that a very few people have
watched a trial and a major reason for attending a trial is that the people they know e.g.
their relatives are involved and it becomes their concern; and they are very critical about
this and attributes this to a low democracy consciousness of the Chinese and the
selfishness of people that they are indifferent if their interest are not at stake.®”” However,
this thesis argues that open justice refers to accessibility of both courtrooms and
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information rather than the actual attendance of a trial and it is citizens’ right rather than
duty to attend a public trial. The criticism by the Chinese judges about too small audiences
at public trials does not stand, as it is argued in the first part of this chapter that: the
problems of openness refer to barriers to attend a trial or to information and the truth
rather than the actual number of the audience, and judges should not take action to
increase audience size.

In fact, barriers of accessibility are the real problems leading to a lack of
transparency in China’s justice system, which will be developed later in this part. The
Chinese courts’ commitment to improve transparency is questionable. A survey report
admits that “some courts only open what they want to open rather than what the local
people or the parties would like to open”.”® A reason, given by some Chinese judges, is
that some other judges take advantage of it for the convenience of “black case work” —
exercising power in secret to cover up something unfair or illegal.®”® This report also notes
that in some high profile cases, the court might restrict the number of the audience or even
arrange for particular people to attend the hearing.%® If the issues involved might be
contentious, in order to avoid criticism or debates, courts would prefer to inform parties
only orally without any recording in judicial documents, e.qg. if a case will be presented to
the adjudication committee.®®! Therefore, the Chinese public have very limited access to
information and the truth. The Chinese judicial authority seems aware that the public is
not satisfied with the actual transparency of the justice system and has already taken some
counter-measures, however, do they work?

Courts all over China are enthusiastic to demonstrate their effort to improve the
actual open justice and public confidence, e.g. a lot of court open days are organized,®®?
and courts inviting deputies of the local People’s Congress and other member of the
general public to attend trials is generally practiced and sometimes they even invite
administrative leaders of local PLC, members of the procuratorate etc. to attend the
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deliberation of the collegiate panel “so as to ensure judicial impartiality and openness”.%8

However, most of them appear to be done for propaganda purposes and the sincerity
behind these measures is therefore called into question. For example, the HPC of Shaanxi
Province announced that all the judgments of the courts of this province will be published
on the internet; however, not all the judgments finally are published on the internet.%%*
Although many Chinese courts have started to broadcast trials (by video or pictures and
notes), most of them are very simple and trials are merely conducted according to prior
plans.®8 It seems that courts are more interested in building up a better image than
improving the actual open justice, which is evidenced by the statements of several courts.
For example, a HPC states that courts should “publicize themselves actively”.%%® An IPC
provides information to the media about its achievements in order to “direct the media’s
reporting”.%8” Another HPC even suggests that propaganda of judges and courts could be
done in a more interesting way e.g. play, drama, propaganda film, TV programs etc. so as
to create an image of fair, clever, thoughtful judges.®® It would fall behind the criterion of
the rule of law if so many courts are dedicated to selling themselves and ignore the real
problems. However, it is difficult to deny that the procedural fairness is more problematic
and more miscarriages of justice occurred in the court at that time. Also, it is doubtful that
whether or not the image building campaign would save judges from the crisis of public
confidence, as there are more obstinate problems within this system, which will be
analysed in the next section.

4.2.2 Justice in Secret: Unwritten Rules, the Adjudication
Committee, and the Subsidiary Files

The justice system of mainland China still maintains a very strong secrecy feature,

which has not significantly changed during these years’ judicial reform and is likely to
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have a negative impact on transparency. This secrecy feature is exemplified by unwritten
rules, which are never established formally but extensively practiced and will be
discussed in the first section, and institutional defects — judicial secret and the subsidiary

files, which will be discussed in the second section.

4.2.2.1 Unwritten Rules: Open Justice Is Eroded

Unwritten rules (gian guize) are extensively used within China’s justice system,
which is also translated as hidden rules or latent rules. They all indicate the informal and
secret nature of such rules. Compared with statute, judicial interpretation or any other
formal rules, unwritten rules are not established by any formal resources and some of
them are even illegal. As McConville notes that “formal rules themselves generate secrete
informal organizational practices”, which also occurs in other jurisdictions such as
England and Wales etc.%8® They are not open to the public or even the parties of cases but
are followed by Chinese judges in practice, and they are even more influential to judges
than those formal rules. For example, interrogation of corruption cases of high ranking
officials is usually started through the CPC internal procedure by the CPC discipline
committee who decide whether the case will be passed to the procuratorate and enter into
the procedure of criminal justice, which is not provided by any law but has become routine
practice.5®® Another example is the practice of torture. Torture is forbidden by Chinese
law, however, it is still widely practiced by the police to extract confessions and clues of
evidence and many police officers “believed it perfectly legitimate to apply extreme
pressure on suspects to confess” out of the concerns of promotion or the pressure of
resolving cases involving death within a certain time, and evidence obtained through
torture could be admissible at trials and used by judges.®* The confession of the accused

still remains “the king of evidence”.%%
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The practice of unwritten rules is acknowledged both by Chinese scholars®® and
judges®“. Actually, unwritten rules within the justice system did not just emerge with the
contemporary “socialist” legal system, as several Chinese legal history research literatures
have studied unwritten rules in the Chinese historical context,%%® but this section will only
focus on contemporary China. Unwritten rules are criticised as they might lead to

corruption,5%

miscarriages of justice (an example is She Xianglin’s case which is
discussed in the previous chapter) and thus impaired public confidence. A pragmatic
reason for Chinese judges to follow unwritten rules is to cover their backs and avoid
potential responsibility, as these rules will not be cited in their judgments, neither are they
accessible to the parties or the public. An example is that trial judges might seek
instructions from the chief justice of the tribunal, the president of the court, the
adjudication committee or the court which might hear the case if the parties appeal,
however, judges will not cite the instructions although they follow them.®®” Another
example is that judges might discuss cases with the prosecution before the trial to ensure
“the facts are clear and the evidence sufficient” in case anything unexpected comes up
during trial %% although in an attempt to avoid the preconception of judges before trial the
criminal procedure law was amended in 1996 so that only photocopies or photos of “major
evidence” instead of all evidence (in the criminal procedure law 1979) should be sent to
the court by the prosecution.®®® (It was amended again in 2012 so that the prosecution
should send all the evidence to the court.)’® The strong anti-transparency feature of

unwritten rules makes them barriers to public scrutiny. The decisions made according to
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unwritten rules could also disable the parties for challenging them effectively. Unwritten
rules therefore jeopardise the principle of open justice.

In criminal justice, the practice of unwritten rules does not only jeopardise the
principle of open justice but also seriously infringes the defendant’s rights and might lead
to unfairness. For example, in criminal trials, due to occasional delays, when the
defendant is held in custody for trial, he or she might have already been detained longer
than the sentence he or she actually deserves according to law. However, the final
sentence given by the judge generally is no shorter than the time spent in custody.”®* Gao
Yifei explained that Chinese judges would try to avoid the trouble of the potential state
compensation claim from the defendant and the pressure from the procurator and the
police as they are concerned about the potential responsibility for over-legal-limit custody
if a lawful decision is made.’® If the defendant is likely to be found innocent, the judge
would generally prefer to suggest the prosecution withdraw the accusation rather than
give a verdict of innocence straightway, as both the court and the procuratorate would
avoid “the responsibility of ‘causing wrongful cases’”, or out of the concern of “the
working relationship between the court and the procuratorate”.’® If there are still doubts
about the accusation, judges might still give a guilty verdict but with a more lenient
sentence (especially in the cases where the death penalty is applicable), although
“inadequate evidence” does not constitute mitigating circumstances according to the law
and it will certainly not be given in the judgment as the reason for sentencing, it still
becomes a widely followed “unwritten rules” in practice.’® The reason for Chinese courts
doing so is due to the pressure from the police or the local PLC whose head usually is also
the head of local police, and this reason will certainly not be given in the final judgment;
and also the criminal trial is criticised to be a formality of rubber stamping the conclusion
achieved at crime interrogation in China.”® Cases could also be decided by minutes of
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joint meeting called by the local PLC; however, the minutes of the meeting are not cited
by the judgment or any other documents which are open to the public.”

Unwritten rules do not only exist in criminal justice but also civil justice e.g. a real
estate trading contract dispute studied by Zhou Dengliang.”®” The fact of this case and
relevant law is quite clear. However, in order to win, both parties seek the help and
support from judges of higher rank or leaders of the court through their lawyers, friends
and relatives. The trial judge tried to mediate but failed. Under the pressure of both parties,
the judge presented the case to the adjudication committee to discuss, although in
principle the adjudication committee should only discuss major and complicated cases.
Finally, the judge gave a judgment according to the adjudication committee’s decision.
However, the discretion of the adjudication committee is regarded as a judicial secret and
must not be cited in a judgment. The record of its discussion is categorized in the
subsidiary files which are also confidential. Chinese judges are under an obligation to
keep these judicial secrets, which will be critically analysed in the next section.

4.2.2.2 Mystery of the Subsidiary Files (Fujuan) and Judicial Secret:
Institutional Defect

According to the Judges’ Law of the PRC, Chinese judges have a duty to “keep state
secrets and the secrets of the judicial work”.”%® The SPC also enacted regulations on this
issue, two of which are questionable regarding the principle of open justice. One is:

The discretion of the collegiate panel and the adjudication committee of
particular cases, all the different opinions between the superior and the
subordinate court, and the opinion of the party committee and leaders of
relevant work unit, must not be disclosed to irrelevant people or work
unit, especially the parties of the vexatious suit.”®®

The other one is:

The classification, binding and establishment of files of cases must
keep inside information from outsiders, and establish the regular file
and the subsidiary file separately according to the regulations. Requests
for instructions and replies of cases, instructions from the leaders,
opinions of the relevant work unit, the record of the discretion of the

706 Pan, ‘Conference Minutes’, p. 12-13.

707 Zhou, ‘Unwritten Rules of Adjudication Committee’.

%8 Article 7, Chapter 3, Judges’ Law of the PRC.

709 SPC, Regulations of Keeping the Secrets of Judicial Work by the SPC (% 7 A\ E& B ¢ T 05 55 8 ) T
VERLEE (7€), September 5™ 1990, Article 3.
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collegiate panel, the record of the discretion of the adjudication

committee, case report and written materials of request to the relevant

courts and work units for opinions on how to deal with a particular case

and so forth, must be bound in the subsidiary files. Apart from being

needed by work or authorized by the leader of the court, any individuals

or work unit must not consult the subsidiary files.°

Judges who seriously default on this duty might be prosecuted.”*! The SPC requires

that “judges should strictly follow the principle of public trials... but judges must not
disclose judicial secrets”.”*2 Therefore, the degree of the openness is restricted by what
judicial secrets are, which is subject to the court’s discretion. Many local courts also
enacted their own regulations that are more detailed regarding this issue according to the
regulations enacted by the SPC."*® Data concerning the death penalty, the discretion of the
collegiate panel and the adjudication committee, and the requests for instructions and
replies of the high profile cases are generally regarded as confidential.”** The content of
judicial secrets might be very extensive, e.g. the IPC of Hanjiang generally categorizes
statistics of criminal justice as secret.”*® In order to maintain secrecy, Chinese courts are
also vigilant towards their own staff, the media and lawyers, e.g. a primary court states
that “as lawyers are vested with many rights by law and, therefore, know the details of a
lot of cases, they are very likely to disclose judicial secret to their clients for the interest of
their clients or their self-interest, which would disturb litigation activities”.”*® These

statements suggest that the Chinese judicial authority is reluctant to be fully committed to

10 ibid, Article 6.

"L ibid; SPC, The Notice of Issuing the Regulations of 'Five Strict Forbiddances” by the SPC’ and
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open justice, out of practical concerns about their own interest. Therefore, secrecy
becomes an obstinate barrier to actual open justice.

A question arises at this point: how could both of these two contradictory principles
possibly be followed at the same time? The fact is: the secrecy principle prevails and the
confidentiality of the subsidiary files is expected to be strictly followed in practice. The
reason for doing so, according to staff at a local court, is that if the parties know the
discretion of the judges who do not favour their claim they may be subject to hostility or
even the risk of personal attack, or the parties might seek to petition.”*” This explanation
puts all the blame on the parties and attempts to justify the secrecy by asserting the
protection of judges. However, in fact, the subsidiary files could just be a veil over
disgrace. For example, The Beijing News reported a case where the claimant, a frog
farmer, lost due to the intervention of the local government.’*® After the claimant lost, his
lawyer went to the court to consult the case files for appeal. Because of a mistake of the
court staff, his lawyer also got the subsidiary file and found an official letter from the
defendant — the administration committee of the industrial area which is a department of
the local government. In this official letter, the defendant warned the court that

the court should not believe the conclusion of the expert’s evaluation
and should give a judgment to reject the claims... if the court does not
take our opinion, insist on deciding this case in its own way or to give a
judgment according to the expert’s evaluation or any other reason... it
will cause vexatious suits or petitions from the claimant, and it will be
detrimental for the court to deal with the lawsuits of the other three
farmers. We suppose this is not what the trial court or the appellate
court would desire.’®

The above is an example of a civil case. Here is also an example from a criminal case

where the adjudication committee was involved. "?° A person was prosecuted for

R AR CAEEAT 2 A FEEE X 3R) (Chengdu Courts, July 17™ 2006)
<http://cdfy.chinacourt.org/article/detail/2006/07/id/555509.shtml> accessed October 241 2012,
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embezzlement but the collegiate panel intended to return a verdict of innocent. This case
was presented to the adjudication committee who agreed that the defendant was not guilty.
A judgment of innocence was subsequently made and sent to the defendant and the
defendant was released. However, the head of the local procuratorate called the president
of the court and required the court to change the decision. Subsequently the president of
the court summoned a meeting of the adjudication committee to re-discuss this case and
returned a guilty verdict. The adjudication committee is already criticised for its negative
impact on judicial independence in the previous chapter. This example suggests that the
secrecy can facilitate illegal or illegitimate influences. If a case is presented to the
adjudication committee to discuss, the parties will not be informed of this matter, not even
who sits on the committee and why they make a particular decision, which has seriously
undermined the principle of open justice.

Although the SPC enacted a lot of documents regarding open justice and a lot of
local courts also enacted similar documents to demonstrate their best endeavours to ensure
open justice, the “secrecy of the judicial work” would still undermine the actual open
justice, no matter how many trials are conducted in public or how much demonstration is
given. Therefore, a crisis of public confidence is not merely a problem of image in China;
rather, this system in itself has many interrelated problems and absurdities. The secrecy
restricts public access to information and the truth, which would frustrate the public. The
public does not merely keep the dissatisfaction to themselves, but there are attempt to

challenge this situation, which will be developed by an example in the next section.

4.2.3 Public Opinion in Action: Challenging the Authority

With regard to what has been discussed above, even if public opinion appears to be
partial, it could not attribute the entire fault to the public, because a lack of transparency
within the Chinese justice system disables the public from discovering the truth and
limited reliable information resources would certainly skew their opinion. The Chinese
public are disappointed at restricted access to information, and they do not just passively
accept whatever is disclosed to them. They would take action to discover more if they do
not trust the information disclosed by the authority. However, their efforts might turn out

to be a failure. A typical example for this is a case which is known as the “Hide and seek”
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case where a number of internet users from the general public volunteered to directly take
part into the investigation of a criminal case.

A sketch of this case is: a young man, Li Qiaoming, was under criminal detention for
illegally felling trees; however, he was severely injured in detention and died in hospital.
The local police announced that an accident happened when he was playing a “hide and
seek” game with other detainees, and it caused fatal injury and death. The public were
shocked by this novel but unbelievable explanation. A lot of people expressed their
distrust of this conclusion by postings on the internet. Under great public pressure, the
propaganda department of the CPC committee of Yunnan Province put a notice on the
internet calling for volunteers from the general public and internet-users to participate in a
special investigation committee with the opportunity of getting into the detention house
and observing the place, “in order to satisfy the public’s right to know”.”?! This special
investigation committee does not only consist of members of the general public, but also
the staff from the local PLC, the local procuratorate, the local police and several media
representatives.’?

However, the investigation failed to discover the truth, as their request to watch the
CCTV record and to meet the other suspects who were detained with Li Qiaoming in the
same room were both refused by the police. According to the vice-president of this special
committee, when they requested the record first time, the police stated that there was no
CCTV record; however, when they requested again in the detention house, the police
replied that there was a CCTV record of the bedroom but not the activity room, and the
content of the record is confidential and the committee members were required not to
disclose to anyone that there were CCTVs installed in the detention house.”?® This

committee gave a report of the investigation, however, this report is mainly about the

721 Propaganda Department of the CPC Committee of Yunnan, ‘The Announcement of Participation in the
Investigation of the Truth of “Hide and Seek™ (K T2 5 1R % “PAi B HAF AR A 1) (Yunnan
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investigation process and no conclusion is reached. The report itself also states that this
report cannot reveal the truth, while only the legal authority holding the resources can.’?*

As a result of this failure, some people started to suspect that this investigation was
merely a show and that the members of the committee are stooges, and subsequently most
of the representatives of the general public of this committee were found to be journalists
or working for some official websites.”?® The president and vice-president of the
investigation committee, who represents the general public, were not selected at random.
The vice-director of the local propaganda department explained that he cares about their
influence on the internet although he added that they are not their stooges.’?® Finally, the
local police admitted that Li Qiaoming was assaulted by other detainees and the staff of
the detention house failed to exercise their duty, and subsequently two responsible staff
were prosecuted and convicted; however, this happened only after the Supreme People’s
Procuratorate (SPP) intervened.’?’

This example reveals a possible impact of the internet on public opinion and the
justice system. No one has to convince an editor to publish their opinions on the internet
and it seems to bring relatively more freedom compared with the paper media. The
internet speeds up the transmission of information significantly. It can bring an issue to
the public more extensively at a timely manner, and might develop public pressure on the
authority. The internet might provide a new option of public scrutiny in China. However,
this example suggests that the effect of a challenge from public opinion, even if facilitated
by internet, remains uncertain within an authoritarian regime. The information on the
internet is also subject to restrictions and censorship in China, which will be developed in
the next chapter.

Based on what has been discussed in this section, the serious problems of China’s

justice system e.g. a lack of transparency have seriously undermined public confidence
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and trust. In order to improve public confidence, an apparent measure is to solve these
problems. However, in this section it is established that the authority is not very sincere in
doing so. Therefore, China is more likely to adopt another approach -- influencing or
moulding public opinion and constructing image, which will be developed in the next
section by discussion of show trials and in the next chapter by discussion of censorship of

the media and the internet.

4.3 Show Trials, Public Sentencing Rallies, and Legal
Propaganda in Mainland China: Could Public Confidence
be Improved by Constructing Image and Influencing

Public Opinion?

In the previous part, it is established that public opinion is skewed by limited
transparency and information resources in China. In fact, public opinion might also be
intentionally influenced or even controlled through selective information disclosure and
image construction. The Chinese judicial authority is fully alert to public opinion and
attempts to detect and control what the public thinks about ,e.g. an IPC appoints special
staff to “collect, research, control and direct” public opinion.’?® The SPC also requires that
“the main leaders of each court should have communication events with internet users at
least once a year”, and each court should “actively collect and learn about public opinion
and publicize law; the SPC and each HPC must arrange meetings to discuss and analyse
all kinds of public opinion at least twice a year”.”?® The SPC also requires that the
adoption of public opinion should be “an important assessment indicator of work”.”

Adjudication is not regarded as purely a legal task in China. The SPC points out that
courts are “special institutions for the party and the state to do mass work” and “criminal
justice is both professional legal work and recurrent mass work”; therefore, courts must
trust the masses and seek wisdom about dispute resolution from them, in order that their

decision “is both in accordance with law and can reflect the wish and requirement of the
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public” and “win approval from the public”.”*! This double aim seems to be seriously
proposed as the SPC asserts that it will establish a “performance assessing mechanism” to
encourage judges to solve social conflicts and will strengthen training to improve judges’
ability to recognize public opinion.”®? However, this is almost impossible. At least a
decision cannot reflect the wishes of both parties as one must win and the other one must
lose. The public is comprehensive and its members’ opinions may vary. It is therefore
very hard to reflect the “wishes and requirements of the public”. If a court bows to a
particular opinion simply to please some people, it might also disappoint some other
people at the same time, and fundamental values of the rule of law are at stake. Moreover,
as established in the previous section, the problems of the justice system diminish public
trust in China. This is also expected to have an impact on people’s trust on the decision in
a particular case. Under these circumstances, an option to achieve the two contradictory
aims and maintain public confidence probably is to influence public opinion or construct a
positive image of the justice system. Three typical examples of such strategy are
sentencing rallies, show trials, and legal propaganda. The first one and the second one will
be discussed in this section, and the last one will also be discussed in this section when
necessary but will be further developed with more details in the next chapter with the
discussion of the Chinese media.

Show trials might remind readers of the trials in the former Soviet Union where a
decision has been made before a trial, and therefore trials become a formality and its
publicity becomes a way to legitimize its political nature. Show trials in China discussed
in this section include but are not solely defined by this feature. Two essential elements
which make a trial a show trial in China are: the manipulation of the trial process by the
state actors e.g. judges, prosecution, the police, or the manipulator behind them e.g. the
party; and the purpose of image construction. Manipulation of the trial process indicates
that a decision has already been made before the trial, and there is no risk that an accused
will go free after the trial. However, if a trial is only manipulated and conducted in an
unfair or illegal manner, one might argue it might only be an unfair trial. Awol Allo

argued that “a misapplication of a rule can be a mistrial or an unfair trial, but it is not a
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show trial. A show trial always has a story to tell, a theatre to show, an image to create, and
an agenda to perform with consequences that go far beyond the courtroom.”’*® The
appearance of show trials might vary, which depends on the purposes they serve and the
target audience etc.

In the earliest times of the PRC, China’s justice system has a strong populist feature.
The CPC demonstrates that it is the representative of the people on which its legitimacy is
based. Show trials were arranged and served as a strategy to persuade the public that
justice would be brought by this new regime and therefore to establish the legitimacy of
the new regime. Due to the political propaganda purposes they served, these trials are of
excessive publicity and perhaps sensation.

An example is a rally of a murder trial in 1951, where a peasant’s wife was poisoned
to death by a landlord and his wife.”3* However, it was not dealt with as an ordinary
murder case. Rather, it was made to symbolise the class struggle between the peasant class
(whose interests the CPC represented) and the landlord class. Before the rally of the trial,
the court had done a lot of propaganda work on this case by co-operating with other
institutions, which e.g. publicised this case in newspapers, performed plays adapted from
this case in the street, etc. The propaganda successfully stirred up people’s emotions for
the trial rally. During the rally, about 60,000 people attended, and the victim’s husband
and a few other peasants gave their accusations of the landlord class full of emotion. A
local cadre also gave a speech during the trial rally and stressed the importance of class
struggle. Subsequently, the feedback from the local peasants was “the current government
is genuinely the people’s government, and the court is genuinely the people’s court, they
always protect the people’s interest”, which suggests a success of this show.’3® As Li Site
argues, the new government intended to direct people to a conclusion that their suffering
is from the class oppression and the new government has saved them from this, and they
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expect the people to achieve this conclusion in their own discussion through their
propaganda and the instructions of the judicial officials.”®

Public trial rallies became radical in the Cultural Revolution, when the judicial
system was largely destroyed by the mass campaign. Members of the public could replace
professional judges to decide cases, as indicated by a popular Cultural Revolution slogan
“smash up the public security organs, the prosecution organs and the courts”. After the
Cultural Revolution, this radical populist practice has been introspected and criticised.
However, there is still some populist heritage in China’s criminal procedure law. One of
the fundamental principles provided by this law is: “when conducting criminal trial
proceedings, the People's Courts, the People's Procuratorates and the public security
organs must rely on the masses, take the facts as basis and take law as the criterion”,”’
although it does not elaborate the meaning of “relying on the masses”. This is a reflection
of the political principle of mass line”® in law. Hou Meng argues that the focus of mass
line transferred to responding and meeting the people’s demand as social stability might
be affected.”3® This argument will be examined by examples of show trials driven by
concerns of social instability later in this section.

Show trials of excessive publicity e.g. public trial rallies are different from public
sentencing rallies. Sentencing rallies (gongpan dahui), refer to the public announcements
of pre-decided sentencing out of courtrooms where a large audience is organized. There is
no procedure of adjudication finding whether or not the defendant is guilty in sentencing
rallies.”*® There are also similar rallies which are referred to as the combined rallies of
public arrest and sentencing (gongbu gongpan dahui), where the suspects are actually
arrested before the rally and a public announcement of arrest will be made at the rally,
followed by an announcement of sentencing. In these public sentencing rallies, the
accused is humiliated before a wide ranging audience, for deterrence or didactic purposes
or responding to fear of crime.

76 Li, ‘Pedigree of Mass Line’, p. 291-292.
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Show trials, sentencing rallies and the combined rallies of the public announcement
of arrest and sentencing are often arranged in “strike-hard” (yanda) campaigns especially
in the early campaigns. It is often referred to as a nationwide anti-crime campaign featured
by harsh punishment and swift procedure, mainly for the purpose of deterrence, led by the
CPC with the participation of the police, the procuratorate, and the court. The first one
started at 1983. “Strike-hard” might also refer to other smaller scaled local anti-crime
campaigns. “Strike-hard” also remains a penal policy for over twenty years in China. For
example, the annual report of the SPC 1997, announced during a “strike-hard” period,
pointed out that “cracking down on drugs crime harshly” was “a predominant task™ for
courts, and on the International Day Against Drug Abuse and Illicit Trafficking, courts in
27 provinces organized trials and sentenced 1,725 drug criminals, which “had educated
and inspired the people and has deterred the criminals”.”*! The general procedure of
public sentencing rallies is, as Trevaskes described, that

offenders are brought out on a platform or stage, handcuffed and under
the guard of a line of court police. They sometimes wear placards
around their necks and tied to their backs that detail their names, the
nature of the offenses, and the sentences. Following a number of
speeches by party, government, or criminal-justice functionaries, a
senior judge or court president declares sentence. Offenders are then
placed in court vehicles, sometimes in open trucks, and led either to
their deaths at the local execution grounds, or to prison.’?

An annual report of SPC also suggested that courts should publicize the decisions of
major cases through “the propaganda and publicity tools”, and many courts even had
broadcasted trials through TV to “carry out the legal propaganda education work and
increase the social effect of trials”.”*® At the national conference of the public security
work in 2001, it is indicated that “public security is not only a major social problem but
also a major political problem... to start a nationwide strike-hard campaign... and to make
a difference of public security as soon as possible is a strong desire of the people”.”** In

this conference, the former president Jiang Zemin stressed public security is important for
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the CPC to “keep and strengthen” its power.’*® About two weeks after this conference, the
Ministry of Justice and the National Legal Publicity Office of PRC (NLPO) published an
announcement regarding “strike-hard”. It also clearly re-indicates that public security is
also an important political issue as “it concerns the ruling status of the CPC”, and “only
through this (strike-hard) the firm determination of the CPC and the government to deal
with public security can be demonstrated to the people... and the stability can be
maintained effectively and socialistic market economy’s healthy development can be
protected”.”*® About how to carry out the propaganda, this announcement requires that

propaganda should be carried out according to what is needed by the
situation of the ‘strike-hard” campaign in order to create an atmosphere
of public opinion’s attack (on crime). The principle of positive
propaganda should be upheld, through struggles on special issues,
sentencing rallies and the propaganda of cases, the determination and
confidence of the CPC and the government to punish crime severely
and rid the people of evil should be publicized.”*’

The achievement of “strike-hard” is required to be publicized through “all kinds of
effective methods”.”*® It suggests that the “strike-hard” campaigns are of a strong
political nature. When deciding to start the first “strike-hard” campaign, the previous CPC
leader Deng Xiaoping stated “serious criminals should be treated as the contradictions
between enemies and us”.”*® The background of the first “strike-hard” campaign was the
soaring crime rate after the economics reform and China re-opening to the world. Public
sentencing rallies could create an image that the state is standing on the side of the people
fighting the same enemy — crime, which might suggest an attempt to distract the public’s
attention from the problems of legitimacy of the party and the justice system. Various

studies criticise that “strike-hard” has failed to reduce crime and the rate of some targeted
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crime even rises.”® However, there might be a gap between the effect and the perceived
effect. Strategies of legal propaganda could be employed, as cited above, associated with
public sentencing rallies, to construct a desired image -- an image of the CPC’s effort and
effectiveness to crack down on crime and protect the people, in order to improve public
confidence. Therefore, how successful the Chinese criminal justice is might not depend on
how well it can actually reduce crime but how successfully it can build up an image of the
legitimacy of the CPC and the justice system, even at the price of the rule of law; given the
fact that the principle of positive propaganda is required and information transmission and
media is under control, which will be developed later in this section and further in next
chapter.

Nowadays, public sentencing rallies still take place but much less often. Some clips
of videos and photos of these rallies are available in the media or on the internet.
Noticeably, there is a shift of public attitude towards these rallies. For example, in Loudi,
a city in Hubei Province, the local authority is keen on arranging and publicizing the
combined rallies for the announcement of arrests and sentencing (one of them is held in a
football stadium with an audience of about 6,000), by asserting that it helps to reduce the
crime rate substantially, and the provincial authority is also satisfied and the local court
never objects; however, many people voice criticisms as it “damages the rule of law and
infringes human rights” after they saw several photos of rallies published on the
internet.”! Courts in some developed areas are also getting more sophisticated and have
stopped arranging sentencing rallies, e.g. at the end of “strike-hard” in 2003, and none of
the courts in Beijing has arranged any sentencing rallies.”>? However, some other courts
and official propaganda departments hold the opposite opinion and have arranged public
sentencing rallies even in recent years. For example, in the official propaganda of a rally
of public trial and sentencing where thousands were in the audience, the Justice Bureau of

9 Liu Fuzhi, * “Strike-Hard” is Just Dictatorship — The Strategic Decision on “Strike-Hard” of Deng
Xiaoping® (“J%F] 75l & % Bl——ic /N1 R &S5 T 41 ) ik 1% 1 %), Chinese Criminal Science, No. 1,
1992, p. 4.

750 Peter D. Nestor, ‘When the Price is Too High: Rethinking China’s Deterrence Strategy for Robbery’,
Pacific Rim Law & Policy Journal, VVol. 16, No. 2, 2007, p. 527-534.

! Huang Xiuli, Kou Aizhe and Liu Jingjing, ‘Customary Parading of the Criminals’ (=] 5 V47 41)
(Southern Weekend, July 22" 2010) <http://www.infzm.com/content/47996> accessed July 16™ 2012.

2 Li Gang, ¢ Beijing Closed the Curtain of “Strike-Hard” in a Civilized Manner, Death Penalty of 35 Cases
was Revised to Death Penalty with Probation in Two Years’ (AL 5047 SC B 1 %% #54E 35 I 5E T i)
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Longquanyi District of Chengdu collected and summarized the audience’s compliment
and gave their conclusion that it helped to improve the public’s legal knowledge and the
image of the judicial staff (the staff carrying responsibility for investigation, prosecution,
adjudication or supervision).”?

This raises an issue of the educative or didactic function of trials, which is generally
expected within public trials and might also be an expected function of show trials. The
Law of the Structure and Framework of the People’s Courts of the PRC provides that “the
people’s courts, through all of their activities, should educate citizens to be loyal to their
socialistic motherland and obey the constitution and law voluntarily”.”™* It suggests that
the expected educative effect is to promote Chinese citizens’ awareness of their duties to
the state more than to publicize legal knowledge, e.g. required by the SPC, when dealing
with cases courts should “educate the people to pay tax according to law... and obey the
correct and legal administration of the administrative organizations”.”® It even requires
courts to provide the parties with “socialistic ethics and morality education” besides the
legal education, and “urge the parties establish the correct marriage, family and moral
values” during family law and marriage law trials.”® Therefore, the expected educational
effect of trials by the state is not merely to improve the public knowledge of law and the
justice system, but also to sell the state ideology of law and morality to the ordinary people
and to facilitate social control, although it is more palpable in high profile cases rather
than most routine cases.

The educative function is also a part of public legal education, which is a
government-dominated policy in contemporary China. Literally, public legal education
refers to the activities arranged to improve the public’s knowledge and awareness of law
and the justice system. It is targeted at the general public, which is different from the
professional education targeted at law school students seeking degree, lawyers or judges
etc. It could reach the people at a most extensive scale, regardless of the cost. Events of

HE4E) (Xinhua, August 9™ 2003)
<http://news.xinhuanet.com/newscenter/2003-08/09/content_1017936.htm> accessed October 6™ 2012.
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public popularization and education of law are organized from time to time. As explained
by Lening Zhang et al. that “in contrast with the western belief in ‘original sin’ the
Chinese have traditionally believed in the virtually unlimited power of education in
shaping and influencing people’s thoughts and behaviour”.”’ This heritage is reflected by
the target of the public legal education i.e. “all the citizens that have the ability to accept
education”.”® Public legal education could have an impact on the perceived legitimacy of
sentencing. An empirical study on a city in China finds out that “an offender from a
neighbourhood with greater legal education activities is more likely to feel that his or her
punishment is deserved than an offender from communities with less legal education
activities”.”® Also, there are also attempts to prevent crime through public legal
education, although the effect is uncertain. For example, the youth-targeted public legal
education, carried out by different courts, justice bureau etc. across China, is focused on
“increasing the legal knowledge of the youth and preventing youth crime”, rather than
informing them how the law can protect them from potential abuse etc.”®® This might be
driven by the perceived seriousness of youth crime, e.g. according to the SPC’s statistics,
88,8918 out of 768,1307%2 criminal cases heard in 2008 are committed by people from
fourteen to eighteen. This figure might not provide a full picture as youth below fourteen
do not take responsibility for a crime according to Chinese criminal law, and this figure
excludes the crimes committed by persons aged between eighteen and twenty-five, which

might be categorized as youth crime in some of China’s statistics on youth crime. Trials of
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civil cases might also be used for the purpose of public legal education. For example, if a
civil case has received great public attention and has propaganda and didactic benefits,
even if the parties apply to try in private, the court will not support so as it perceives the
public interest prevails.”®

At this point, this thesis argues that these show trials are arranged for propaganda
purposes. Chinese courts sometimes invite or arrange for a large audience e.g. deputies to
the local People’s Congress, members of the CPPCC, local government cadres, and local
residents etc. to watch the trial, especially at some campaigns or during the projects of
courts claiming to improve openness, e.g. the courts in Yunnan Province.”®* Chinese
judges also have left their courtrooms and have arranged these kinds of trials in the
community, e.g. the Primary People’s Court (PPC) of Tongzhou District of Beijing has
arranged three criminal trials in the local community where thousands attended each one
in 2011.7% These kinds of show trials are arranged to improve the image of openness of
the justice system, although the effect is uncertain. Similarly, show trials might also be
arranged to practice the policy of public legal education.

To clarify the potential confusion, this thesis argues that the actual meaning of
public legal education varies in different countries, e.g. China and UK. In the UK, public
legal education (PLE) is defined as:

PLE provides people with awareness, knowledge and understanding of
rights and legal issues, together with the confidence and skills they need
to deal with disputes and gain access to justice. Equally important, it
helps people recognise when they may need support, what sort of
advice is available, and how to go about getting it. PLE has a further
key role in helping citizens to better understand everyday life issues,
making better decisions and anticipating and avoiding problems.”®

763 PPC of Haicang District of Xiamen, ‘Innovation’.
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Against of a background of the PLE project that “8% of law-related problems result
in violence or damage to property” in the UK, "®” what is given above suggests that PLE is
more focused on providing information to help people so that they would be “capable of
using the law and the legal system wisely and efficiently”,”®® in contrast with China’s
propaganda and social control purposes. According to the Report of the PLEAS Task
Force, the delivery methods of PLE do not include arranging audiences to watch public
trials in the UK.”®® An explanation of this difference might be a different perception of the
possible effect that PLE could have in the UK. Provision of information might find it is
hard to change strong beliefs of members of the public, although it could raise awareness
of the complexities of issues e.g. sentencing and the flaws of their comprehension.’”

A formalized public trial conducted in a courtroom might be or perceived to be a
show trial. In China, trials are generally short due to the pre-trial preparation where judges
usually familiarize themselves with case files and the inquisitorial mode is adopted. In
criminal justice, generally the major evidence presented at trial is by the prosecution
which is rarely challenged or questioned by the defence, and a guilty verdict is very likely
to be returned.’’* Under such circumstances, trials are likely to become a formality. As
McConville et al. concludes that “Courts operates on a presupposition of guilt based upon
the prosecution file. What happens in the court hearing is largely incidental to verdict and
the ‘trial’ is a trial in form only or, occasionally, functions to serve a wider social or
political purpose.”’’? However, they are not necessarily show trials if there is no image
construction. Image construction does not solely refer to publicity. For example, attending
and reporting on sensitive cases is often restricted, but trials of sensitive cases might
appear conducted in a legal way e.g. the defendant has a lawyer to represent him etc., in
order to construct an image that the trials are legitimate. However, they are still show trials
in nature and the trial process is subject to manipulation. Generally, lawyers are required
to report to the local Justice Bureau in time after they take sensitive cases and there are

restrictions for them to publish articles or accept interviews when representing sensitive

®7 ibid, p. 8.
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2 ibid, p. 376.

181



cases.’”® Many local Justice Bureaux and the national Lawyers Association have made
guidelines for lawyers regarding their work in sensitive cases, details vary but their aim is
to restrict lawyers’ activities. There are even restrictions on lawyer’s arguments in court,
e.g. the Justice Bureau of Puling District of Chongging City requires: when representing
parties in sensitive cases, lawyers’ law firm must arrange a discussion for this lawyer with
experienced lawyers, and the meeting must be supervised by the local Justice Bureau; the
lawyer must not disobey the suggestions from the local Justice Bureau; the local Justice
Bureau will ensure the lawyer adhere to “political and propaganda disciplines™.”’*
Chinese lawyers have to follow these guidelines, as they have to register at the Justice
Bureau each year to maintain their qualification, and the Justice Bureau has power to
deregister or cancel a lawyer’s qualification. Some regulations clearly warn lawyers by
providing the potential punishment, e.g. cancelation of their qualification.””® This is not
the worst situation which might happen to non-cooperative lawyers, as some lawyers have
even suffered persecution.””® Under these circumstances, it is difficult to expect a fair trial
even if the parties are represented by lawyers (although there are a few well-known
outspoken lawyers even in sensitive cases e.g. Zhang Sizhi who has never won any case in
the previous 30 years)’’’, and therefore the trial could become a show trial. An example of
this kind of show trial is Yang Jia’s murder trial. The basic scenario is that a young man,
Yang Jia, assaulted and murdered several policemen in a police office building in
Shanghai, which has been discussed in Chapter 1.

Before the trial, Yang Jia’s father hired two lawyers from Beijing (Yang Jia and his
family were from Beijing) for Yang Jia. They went to where Yang Jia was detained and
tried to meet him, but were refused because their request needed the approval of the
procuratorate — who was in charge of the prosecution. These two lawyers’ request was

subsequently refused by the procuratorate, who asserted that Yang Jia would not accept

13 E.g. Justice Bureau of Xinjiang Uygur Antonymous Region, ‘The Coordinative Guidelines of Lawyers’
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the lawyers hired by his father and he would only accept lawyers hired by his mother.
These two lawyers requested to meet Yang Jia to make sure this was genuinely his
decision but still were refused.””® This is not very unusual. The police, the public security
bureau in mainland China, are in charge of the detention houses for suspects. They
“routinely deny or delay access to clients, harass and threaten lawyers or, at its lowest,
treat them with disrespect”.””

Subsequently, Yang Jia’s mother “hired” a lawyer from Shanghai, Xie Youming,
who was selected by the prosecution and the police. However, this lawyer was also the
legal advisor of Shanghai’s government, and he was “hired” by Yang Jia’s mother during
her disappearance at the investigation and trial process while none of her family members
knew where she was. In an interview after Xie met Yang Jia, he told a journalist that Yang
Jia was “quite calm” and “has relatively high legal consciousness”, and gave his
eXpectation to sentencing: “for circumstances of crime as serious as Yang Jia’s, generally
speaking, there is no doubt about sentencing, unless something unexpected happen, the
death penalty will be applied”.”®® This has caused a lot of criticism from many Chinese
lawyers and scholars, as Xie ignored the conflict of interests and this kind of comment by
a defence lawyer about his client was inappropriate and disadvantageous to the client.’®!
Yang Jia was sentenced to death at the first trial and the decision was approved at appeal.

After Yang Jia’s execution, Yang Jia’s mother was found at the Ankang Hospital -- a
subordinate mental hospital of the Beijing’s police -- for a mandatory mental treatment,
and she was sent there by the local police, according to a doctor.”®? However, when her
family members reported to the Beijing’s police that Yang Jia’s mother had disappeared,

the police refused to file the case; and when they tried to sue the police for nonfeasance the
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court refused to file the case.’® Yang Jia’s mother explained to a journalist that she lost
contact with the outside world and Xie was free of charge, and therefore she signed the
contract for his representation.”®* However, if she was really affected by mental problems,
it is doubtful whether the contract she signed to hire the lawyer is legally binding. If she
does not have mental problems, why she was forced to accept treatment by the police at
such a particular time when her son could not hire a lawyer by himself and would only
accept, according to the procuratorate, lawyers she hired?

Mandatory mental treatment is sometimes abused in China, as there is research e.g.
by Robin Munro’®® that examines its abuse especially for political purposes and studies
Ankang hospital as an example. This suggests that Yang Jia’s mother might also be a
victim of such abuse. It therefore raises doubts that whether the police and the prosecution
selected a lawyer who would be advantageous to them on purpose. On appeal, Yang Jia
was represented by a different lawyer, Zhai Jian, who was appointed by the court.
However, Yang Jia’s father told a journalist that he would sue this lawyer for omitting
some of his instructions, e.g. calling for several witnesses and telling the court that they
did not want Zhai to represent Yang Jia; finally this lawsuit was not taken by the court for
“deficit of evidence”.’® Based on what has been discussed above, it is hard to conclude
that Yang Jia has received a fair trial.

Apart from the problems of the defence lawyer, there are still other procedural
problems that might lead to criticisms of Yang’s trial as being a show trial, e.g. openness
of the trial and the problematic forensic evidence of Yang Jia’s mental state. In the
judgment of the first instance, it states that it was a public trial according to law.”®’
However, this is far from the fact. A lawyer noticed that this court usually put
announcements of the date and venue of trials on its website; however, no information

about the date and venue of Yang Jia’s trial could be found on the website before the
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trial.”®® On the day of trial, relevant information appeared on the website and the
electronic screen outside the court. However, the journalists or ordinary people outside the
court were refused entry to watch the trial. A journalist noticed that about six hours later
several police vehicles ran out of the side entrance of the next-door procuratorate from the
court, which steered clear of most journalists at the main entrance of the court where
several plainclothes policemen were on guard. This journalist was told by the security
staff of the court that the persons in those vehicles were “important cadres” who came to
watch the trial.”® The next day, a staff member of the court explained to journalists that
the entrance for the audience of the case changed temporarily that day without timely
notice, and the public gallery was full immediately because the police had reserved all the
seats in advance.’®® Although there is no further evidence to prove the journalists’ words,
it could lead to public outrage at perceived unfair procedure. It is difficult to conclude that
this trial is an example of open justice, as these particularly arranged audiences have
blocked the trial from scrutiny of the public and media which is an indispensible part of
open justice. This intermediate court locates in Shanghai, a very developed city in China.
It has better facilities than many local courts in those under-developed areas discussed in
the second part of this chapter. This case provides further evidence that mere
improvement of facilities, e.g. setting up website and electronic screens, does not
necessarily indicate improvement of openness of the justice system; and publicity does
not always indicate open justice, which has been established in the first part of this
chapter.

The investigation was done by the policemen at the same police office which Yang
Jia attacked. The evidence of Yang Jia’s mental state is provided by the Research Centre
of Institute of Forensic Science, a subordinate organization of the Ministry of Justice. The
court held the organization which provided the evidence has legal qualification and
accepted the evidence.”! However, this organization is not legally eligible to provide

forensic evidence according to Chinese law. The criminal procedural law at that time
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clearly provides that “...medical verification of mental illness must be conducted by a
hospital designated by a people's government at the provincial level”,’®? although it was
amended in 2012. Also, the Standing Committee of the NPC has enacted a regulation
which prohibits any court or judicial administrative organization to establish judicial
expertise organization.’®® The organization is not a hospital, and it is subordinate to a
judicial administrative organization, and therefore it was not legally eligible to provide
forensic evidence of Yang Jia’s mental state. However, this evidence was also accepted by
the appellant court to affirm the decision of the first instance.”®*

What happened in Yang Jia’s trial suggests that this trial is very likely to be a show
trial in nature. It is hard to conclude that this trial has improved public confidence. This
case provides further evidence that the procedure fairness and how courts treat public
members affects public confidence to courts more than outcome of cases, which has been
established in the first part of this chapter. The problems of procedural fairness exposed
by this case and the practice of show trials are not unusual within China’s criminal justice.
Lan Rongjie argues that in sensitive cases, the procuratorate — the prosecution can coach
defence lawyers to act in a particular way in advance, in order to convict the accused in a
trouble-free manner; and even in non-sensitive cases, when the court has to appoint
lawyers for the defendant according to law, they would also prefer to appoint co-operative
lawyers to “finish their cases efficiently, conveniently and lawfully”.”®® This is possible as
lawyers are not independent in China, and if they do not co-operate they might lose their
qualification to practice, as discussed earlier.

Although Yang Jia’s trial appears to be different from the rallies, they both suggest
manipulation of the trial procedure. It therefore constitutes a key feature of show trials
more than the number of the audience and the degree of publicity, especially in the context
that neither the judiciary nor lawyers are independent in China. The formality of a show
trial depends on the concrete circumstances and concern of the manipulator, which might

92 Article 120, Section 7, Chapter 2, Part 2, The Criminal Procedure Law of the PRC, amended in 2012 and
came into effect in 2013.
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be the court, the CPC or the government. Although McConville et al. argues that cases in
England could also be constructed, he also noted that “in China cases are almost
exclusively constructed by state actors”.”% Show trials might have some of the formality
of a fair trial, e.g. representation of lawyers, “public trial”-- audience in the public gallery,
evidence is disclosed before the defendant etc., which might be driven by an attempt to
create a legitimate image to justify both the procedure and decision are lawful and fair.
However, the image created by show trials might not be convincing to everyone, and
therefore conducting show trials does not necessarily improve public confidence.

Yang Jia’s case was heard in Shanghai and aroused widespread interest, but there
was no public sentencing rally arranged to humiliate him publicly. Why not? The first
explanation might be the public’s sympathy for Yang Jia and the suspicion of police
brutality and torture. As a result, it is difficult to create an image that the state is fighting
crime to protect the public in this particular case. Rather, it might deliver an image that the
state is protecting brutality against the people. The second explanation might be an uneven
change of social culture and values in China, due to the uneven development in this
massive country. Social and cultural changes might affect public confidence, as
established in the first part. Usually, most of the audience at public sentencing rallies are
the local residents. Nowadays, public sentencing rallies in news reports or propaganda are
often held in towns or cities which are less developed than e.g. Beijing and Shanghai, as
given earlier in this section. It assumes that the value of the rule of law is better received
and human rights consciousness is better developed in developed cities, correlated with a
better economical and educational development and more contact with the western world
and the values widely recognized by the west. What looks legitimate varies from different
audiences. To a group of human-rights conscious audience, those public sentencing rallies
would create an image of illegitimacy and invite criticism rather than the opposite. Neither
would a trial by puppet lawyers and judges deliver a legitimate image to rule-of-law
approvers. Therefore, although Yang Jia is tried in a very civilized manner and not
humiliated at a rally, image building is not the most successful in this case due to the
perceived procedural problems.

There are two unconfirmed pieces of hearsay about Yang Jia’s motivation. One is

that Yang Jia’s teeth were broken by several policemen in Shanxi, as Yang Jia’s aunt and
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several friends told a journalist.”®” The other one is that he was beaten by those policemen
after he was suspected of stealing a bike. A man called Jia Xiaoyin put an article on the
internet, titled “the inside story of the assaulting police case in Shanghai”, which asserts
that Yang Jia’s generative organ was beaten by several policemen and he lost reproductive
capacity, which became his motivation to revenge his disability upon the police. This
article was widely transmitted on the internet. Subsequently, Jia was arrested on suspicion
of slander, and the reason given by the procuratorate is that what Jia fabricated has
seriously damaged the reputation of policemen and the image of the police.”® It is
unlawful, because according to Chinese criminal law only a person can be the victim of
slander, an organization cannot constitute a legal victim of slander.”® Although this is an
official demonstration that what said by Jia is merely a rumour, there is no evidence shows
that the public were convinced. It suggests that a problem behind this case is the
disaffection of brutality and arbitrariness of the police in China. Therefore, even if the
court had given a more lenient sentence to please the public, without disclosure of the
truth, the real problem (which might be the brutality of the police) still remains, as well as
the concern of procedural problems in criminal justice. Therefore, this case also provides
support for this thesis’s argument that simply bowing to public opinion does not
necessarily improve public confidence in the justice system, as what the public desires
might be more than a particular decision of a case.

Show trials might even lead to miscarriages of justice, which certainly will diminish
public confidence. An example of a show trial which turns out to be a miscarriage of
justice is She Xianglin’s murder trial, who was convicted of murdering his wife but his
wife came back to the village alive 11 years later. As discussed in Chapter 3, the local PLC
intervened and instructed the prosecution and the court how to deal with this case.
However, why did they decide to render a guilty verdict when there were defects in the
evidence? Interestingly, it is driven by “public opinion”. The family of She Xianglin’s

wife -- the “victim” kept on petitioning and collected about 220 local people’s signature to

7 “The Life-Path of the Young Police Assaulter Yang Jia’ (3235 FE &1 N AE#112F), Beijing Times,
July 12t 2008, p. 13.

798 <Jia Xiaoyin Created Rumour on Internet and was Arrested” (ZSWH 81 /X L i 4% #tk47), Sichuan Legal
Newspaper, July 16" 2008, p. 01.

99 Article 246, Chapter 4, Part 2, The Criminal Law of the PRC.
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demonstrate a serious public outrage and to demand a guilty verdict.8’ Lan Rongjie
argues that in this case if the local procuratorate refuses to prosecute or the local court
refuses to render a guilty verdict, they might invite suspicion from the local people of
taking bribery; and sometimes Chinese judges will convict an infamous defendant to
avoid such suspicion given the fact that many judges are perceived to be corrupt.8
Petitioning and gathering people’s signatures also make it become a perceived risk of
social stability and a political issue for the local PLC. As Lan Rongjie argues China has
not established democracy and therefore the CPC needs public confidence to maintain its
legitimacy and governance, and “in any case where judicial integrity conflicts with social
stability, the former is usually compromised”, indicated by a Chinese political slogan that
“stability overrides everything else” 82 Therefore, when the authority refers to “public
opinion” in the context that it bows to “public opinion”, in fact it refers to its concern
about the pressure from or outrage of some particular groups of people which might lead
to social unrest and endanger social stability; and show trials sometimes become
expedient to alleviate a potential social unrest.

There is often something hidden or attempted to be hidden behind a show trial. In
order to keep it hidden, manipulation might outstretch beyond the trial process to maintain
the success of a show trial. For example, in She Xianglin’s case, She’s mother and elder
brother petitioned for him and got detained; a villager who gave testimony that he had
seen She’s wife also got detained.8%® In contrast with the petition of the family of She’s
wife, She’s family did not stir up any public pressure. It is apparently easier for the local
authority to deal with a few individuals of no influence than 220 determined people.
Therefore, in the context of public opinion as public pressure or potential social unrest,
this kind of strategy might drive some desperate or angry people to solve grievances
through petitioning or creating social unrest, although the result is uncertain, e.g. the riots
in Weng’an. In Weng’an, driven by suspicions of the police covering up the truth of a
girl’s death, rumours of the possible murders, and its brutality against the local people

who demanded to know the truth, tens of thousands of local residents smashed and

80 yu Yifu, ‘An Auto-Critique of the Miscarriage of Justice of She Xianglin® (53 #E T AL 1°T)
(Southerncn.com, April 14t 2005)
<http://www.southcn.com/news/community/shzt/ssl/opinion/200504140773.htm> accessed May 12 2014,
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attacked the government, local party, and the local police buildings and set fire on several
police vehicles.® In fact, the budget on “maintaining stability” also raises a lot with the
number of mass incidents and people get involved, e.g. in Guangzhou the expense on
“maintaining stability” exceeds the social security fund.8%®

Public opinion or public pressure does not always succeed. In Yang Jia’s trial, the
court did not bow to any sympathy from the public; while in She Xianglin’s murder trial,
the court bowed to the 220 angry local public members under the instructions of the local
PLC. Both of the accused are ordinary people of no significance, but why are the results so
different? In Yang Jia’s trial, the victims are policemen and the investigation was done by
the police where the victims were from. The police are able to manipulate the trial, as the
court and procuratorate has to listen to the PLC, whose head could be the head of the
police in practice as established in Chapter 3. However, in She Xianglin’s trial, the
“victim” is an ordinary person as much as She Xianglin is. When public opinion stood on
the side of the victim’s family, the scale of justice leaned toward their determination.
Therefore, when Chinese scholarship focuses on criticizing public opinion compromising
judicial independence and impartiality or leading to an unfair decision, they might ignore
what public opinion actually is in a particular context and how different nuances affect
this process. On the other hand, the similar misfortune of these two accused suggests how
difficult it would be for the most disadvantaged persons to seek justice, who are not able to
employ any influence, whether political influence or public pressure. It is difficult to

expect any confidence by them in the justice system.

Concluding Remarks

Shen Deyong, the vice president of the SPC, expressed his concern about the crisis

of public confidence, that “currently, distrust in the justice system of some people is
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becoming a common social mindset, this is extremely grave”.8% There is more than one
option to deal with this crisis, e.g. dealing with the problems of the justice system, or
hiding the problems behind a constructed image and restricting information resources to
public scrutiny etc. China has mainly adopted the approach of image constructing:
constructing what the authority would like the public to see, e.g. through legal propaganda
and show trials of excessive publicity, as established in the third part; and hiding what
might disappoint the public e.g. through restriction of information sources, as established
in the second part, and through manipulation of trials as established in third section; with
attempts to influence public opinion. However, if the justice system remains far away
from the rule of law with many serious problems of its performance, solely constructing
images with attempts to influence public opinion will neither address the root cause nor
improve public confidence.

The justice system should be open to public scrutiny, as the public has a right to
know. The principle of open justice cannot be reversed for utilitarian reasons, e.g. the
public is ill informed, too punitive, or public opinion might compromise judicial
impartiality and independence etc., although they might be the facts, which is established
in the first part. The arguments which attempt to challenge open justice by such reasons
are also problematic, especially when isolated from the social and cultural context and
various relevant details. This thesis does not suggest being blind to these problems if there
are any. Measures to improve public knowledge and understanding of the law and justice
system might be employed, if not skewed by propaganda purposes and the actual
performance of the justice system would not significantly frustrate the public. Also,
effective measures should be based on a comprehensive and detailed understanding of
what public opinion is.

Public opinion is not merely a loose concept of what a massive diverse group of
people think. Its meaning or substance varies in different contexts. In China, it might refer
to public pressure of a potential risk of social unrest perceived by the authority, a concept
moulded by elites with their interests, public confidence, or just what the authority

interprets it to be as an authoritarian regime could manipulate the interpretation of public

806 “The Vice-president of the SPC: Distrust to the Justice System of Some People becomes a Common
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opinion, as established in this chapter. It raises concerns that the most disadvantaged
social groups, who are not able to create any kind of “public opinion”, might not be able to
redress their grievances and remain forgotten. The aim of improving public understanding
and improving public confidence does not end at pragmatic improvement e.g. efficiency
or better functioning of the system, but to deliver justice, where China’s current approach
can never arrive.

In order to provide further evidence to the central argument of this thesis, (i.e. it is
misperceived that public opinion and public pressure is the major concern compromising
judicial independence and impartiality in China; while the real problem, with regard to
public opinion, is a crisis of public confidence caused by various problems of the justice
system and an ignorance of such, which leads to a problematic image constructing
approach) the next chapter will study the role of Chinese media and the internet on this
Issue, e.g. to what extent control remains over the Chinese media; how they could be
employed for propaganda purposes or to influence public opinion; the “supervision by
public opinion” function of the Chinese media; whether the dramatic development of the
internet has brought more freedom of information and expression or triggered more

control etc.
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CHAPTER FIVE

MEDIA, THE INTERNET, AND PUBLIC OPINION:
PUBLIC OPINION AND PUBLIC SCRUTINY AS
IDEOLOGICAL RHETORIC

Introduction

The concern that public opinion might influence Chinese judges and compromise
the fundamental values of the rule of law presumes that the Chinese public have: 1)
information freedom and availability of reliable information resources; 2) freedom to
speak out. This chapter will discuss how the Chinese media could influence public
opinion and how freely they can speak out, which will provide evidence for whether or not
there is a tension between public scrutiny and judicial independence in China, or the
tension between freedom of speech and judicial independence/impartiality that is
theorised by Chinese scholars as established in the Introduction of this thesis. The
previous chapter has established that the CPC is aware of the crisis caused by a lack of
public confidence in the justice system; therefore, they attempts to maintain the strong
secrecy features in China’s justice system. As a result, reliable information resources are
very limited to the public, which could skew public opinion. Legal propaganda and show
trials are also employed for the purpose of image construction to allay the crisis.
Therefore, it becomes possible that the CPC might take advantage of their control over the
media in an attempt to restrict public scrutiny and construct public opinion.

The media is an important information resource of the justice system and individual
legal cases for the public. How free the media is has a significant impact on how much the
public can know. At the beginning of the PRC, the media was established as the
mouthpiece of the party and the government in China. The commercialization of the mass

media has brought more freedom of reporting, however, this mouthpiece position might
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have not been fundamentally changed. The state still maintains its control when necessary
through various ways. The first section of this chapter will study: 1) the regulations or
restrictions on the media’s reporting of legal cases; 2) the media’s propaganda function
with regard to particular legal issues and cases e.g. corruption cases, where propaganda
reporting will be distinguished from media scrutiny; 3) the public’s reaction or attitude
towards such propaganda, to provide evidence for its impact on public opinion.

In the Chinese state ideology, the media also has an important function —
“supervision by public opinion” or what might be translated as “public opinion
supervision”, which literally means public scrutiny. It is frequently mentioned in
discussions on the tension between public opinion and the judicial independence and
impartiality in China. The second section will discuss whether this term is what it literally
suggests or is dominantly an ideological rhetoric.

The widespread development and use of the internet in China has brought great
changes of information flows and public communication compared with the traditional
paper media. Members of the public can exchange information and opinions in a much
timelier manner, and therefore might be able to construct a strong attitude towards a case
and put pressure on judges or whoever has the last word about the case. Some Chinese
judges and the CPC have also expressed their anxiety over the pressure brought by the
internet, as established in the previous chapter. However, as suggested by a case study in
the previous chapter, the internet might not necessarily establish or guarantee freedom of
speech. The equality of access to the media and the internet and the variable ability to
make voices heard via such channels could also have an impact on this issue. The third
section will look for more evidence of restrictions on freedom of speech and the public’s
reaction to such restrictions in the context of the changes brought by the internet. It will
also discuss whether any new strategy has been taken to influence or construct public
opinion. By constructing public opinion, it refers to the efforts taken to keep the public
silent on particular issues, filter critical speech, make up positive speech on purpose to
dilute the critical speech, which mould the appearance of public opinion and provide
“evidence” for the state to assert what public opinion is and demonstrate public support to
legitimize the decision of a particular legal case, legal issue, or a policy. In this sense, the
term “public opinion” becomes an ideological rhetoric rather than what the public really

thinks about. This will provide a more in-depth understanding of public opinion in
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China’s context especially in the aspect of political ideology, and further findings to
support the central argument of this thesis, which will be given at the end of this chapter.
By doing so, it is also to provide another perspective to understand the variation of the

meaning of the loose concept “public opinion” in different contexts.

5.1 Chinese Media with Limited Independence and
Freedom: What Is the Impact of Media on Public Opinion

in Mainland China?

In the previous chapter, it was established that a lack of reliable information
resources skews public opinion. A study of other controlled information resources e.g. the
media might provide more evidence to support the argument that: public opinion is also
subject to restrictions of and influence from the party state, which might reduce the ability
of public opinion to influence the justice system in China. How far the media can have an
impact on public perceptions towards individual cases and particular legal issues or how
malleable public opinion is, depends on various elements, e.g. the nature and the degree of
the freedom of the media, how familiar the ordinary people are with the issue, how much
they trust the media, and the availability and credibility of any alternative information
resources. This section will discuss the possibility of influencing or moulding public
opinion through the control of the media and other alternative information resources in
this authoritarian regime.

Conventionally, the role of the Chinese media is described as the “throat and
tongue” (the mouthpiece) of the CPC and the government. The role of the Chinese media
has changed to some extent through commercialization, which was started at the end of
the 1970s with the economic reform. Most scholars agree that the economic reform
indirectly increased Chinese media’s freedom.®” The commercialized media are no
longer fully funded by state subsidies but mainly funded by advertisements, which leads
to more responsiveness to audience demands.2®® Commercialization has made more

information resources available to the public, but it is still the public’s choice about which

807 Anne S.Y. Cheung, ‘Public Opinion Supervision: A Case Study of Media Freedom in China’, Columbia
Journal of Asian Law, Vol. 20, No. 2, 2007, p. 366.

808 Daniela Stockmann, Media Commercialization and Authoritarian Rule in China (Cambridge University
Press 2013) p. 8.
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resource they would like to use and trust. A study of newspaper readers in Beijing in 2004
found that respondents only read commercial newspapers if they only read one
newspaper.8% Apart from better entertainment coverage provided by the commercial
newspapers, there is also a gap of credibility between the official CPC media and
commercial media, and as a result, “public opinion is increasingly shaped by commercial
rather than party media”.8!° Stockmann has provided explanations for such phenomenon
in her study on Chinese media and political communication: the commercialized Chinese
media “brand themselves as trustworthy representatives of ordinary citizens, leading to
greater credibility in the eyes of audiences” in China, which boosts “consumption and
persuasiveness — especially among potential political activists”, and “the same audiences
that media are most responsive to are also the ones that tend to be most easily persuaded
by political messages in the news”, therefore “marketization strengthens the ability of
one-party regimes to disseminate information and shape public opinion in a way
conducive to their rule” 8!

However, commercialization does not allow complete freedom and independence
for the media to become an independent watchdog of the party state. The CPC has
established propaganda departments from central to local levels, which are in charge of
the propaganda of the state ideology, overseeing and controlling the news media. The
CPC still openly and frequently uses the term “propaganda” to describe the media’s role.
The vice-minister of the Propaganda Department of the CCCPC (the Central Committee
of the CPC), Ji Bingxuan, clearly demonstrated that “the media’s nature as the mouthpiece
of the party and the people must not change, and the party supervising the media and the
cadres must not change, we must ensure that the power of leading the news media is
firmly within the party’s hands”; and the media is still required to “direct” public opinion
to a “correct” direction.?'> However, nowadays propaganda becomes more sophisticated

and might not be always portrayed at propagandist rhetoric. Many party media have also
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published various commercialized newspapers to attract readers, e.g. The People’s Daily,
the official media of the CPC, also publishes the Global Times, Beijing Times etc. The
Southern Newspaper Media Group publishes the official newspaper of the CPC
committee of Guangdong province — the Southern Daily, and also publishes the Southern
Weekend, which is well known as one of the most outspoken newspapers in China.
Nevertheless, the party media has not given up efforts to maintain their influence. In
practice, the government of each level, higher education institutions,®'® and other public
organizations have to subscribe to party newspapers or journals, which is considered as a
political task. For example, the secretary of the CPC committee of Hainan Province, Wei
Liucheng, required that “every city and county, department, and work unit” should ensure
the quota of the subscription must be done in 2009, in order to improve the party media’s
ability to direct public opinion and mobilize public support to the CPC’s policies.8* This
is not an isolated example.8'® However, in 2003, the CPC has already enacted a document
declaring its determination to deal with mandatory subscription of party newspapers or
journals, in order to reduce the financial burden of the primary work units and peasants.8®
It is to deliver an image of the CPC of being considerate of the people rather than
lessening efforts to indoctrinate or influence the public with the party dogma. It does not
abolish the mandatory subscription; rather, it suggests setting up the maximum quota of
subscription, publishing cheaper versions for villages, circulating some for free etc. It
declared that some party newspapers which mainly rely on mandatory subscription would

be closed down, however, it also declared that some of influence would still be published:;
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and it suggests party newspapers improve the strategy of propaganda, so as to attract more
readers, exert more influence on public opinion, and “on no condition leave any
transmission channels to wrong thoughts and cultural rubbish which is against the party’s
principles and policies”.8!” Regardless of whether or not the CPC can achieve this aim, its
intention to influence and control public opinion is evident in this statement. This also
explains why there is still ongoing mandatory subscription of party newspapers e.g. the
previous example, as the purpose is the same.

However, propaganda or positive spin does not certainly improve public confidence
in the CPC or the justice system. Stockmann and Gallagher have done a study on the effect
of the Chinese media’s coverage of labour law on people’s perception towards the legal
system. They find that “media representation can both encourage people to use the law but
also lead them to leave the legal process with a heavy sense of frustration and
disenchantment”.8!8 This is because, they argue, that the Chinese mass media has
portrayed an overly positive image about the legal system, which has encouraged people
without pre-held knowledge of labour law (which was quite new) to appeal to the legal
system to solve their disputes or grievances. However, due to the state’s desire of positive
propaganda, the media did not report the problems of implementation “which is in part a
function of the weakness of courts and in part a symptom of systemic corruption and close
relationships between local companies and local governments”; and therefore the gap
between positive expectation and problematic reality leads to frustration of the people
who have resorted to the legal system driven by grievance.®'® Therefore, even if the media
is employed for propaganda purposes, it does not always return a better public perception;
on the contrary, it might even increase the risk of diminishing public confidence.

The example given above is an issue which was completely new to most people at
that time. Stockmann and Gallagher also argue that as labour law and labour disputes are
relatively new to Chinese citizens, they use media information to “form an opinion rather
than to confirm previously held beliefs”, while they show more resistance to media

influence on other more familiar issues, “especially when the official line and citizens’
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preheld opinions conflict”.82° Therefore, they argue that “people might become more
resistant over time to media messages that do not accord with what they hear firsthand by
friends, colleagues and neighbours”.82! This thesis agrees that ordinary people do not just
passively believe whatever they have received from the media. This example suggests that
relevant knowledge, pre-held personal beliefs, direct or indirect experience might also
affect how the public react to information from the media. Grapevine news might also
have an impact, which will be developed later when discussing public perceptions
towards corruption in China in this section. Therefore, the media’s influence on the
public’s perceptions towards the justice system is a rather complex picture in China.

The example above is an example of civil law. How media can influence the public’s
perceptions towards criminal justice system might differ, as most ordinary people are
unlikely to have direct contact with the criminal justice system if they are not victims or
offenders/their close friends or family or serve as jurors/PAs. Under these circumstances,
the stories told by the media and rumours or grapevine news on the internet might have an
impact. This thesis will study corruption cases as an example. Before going any further,
this thesis notes that the term of corruption used by the ordinary people is different from
the legal term of corruption in Chinese criminal law. The former is a loose concept and
includes any improper behaviour of the government officials e.g. bribery and malfeasance
etc.822 This thesis will use the loose concept in this section unless otherwise specified.

As a result of commercialization, the media has an incentive to deliver coverage of
corruption for market share.®?® However, news coverage of corruption cases might risk
undermining public confidence towards the CPC. Therefore, how to avoid the negative
effect but to demonstrate the CPC’s determination to handle corruption and boost its
legitimacy becomes an issue for the CPC. The effect partly depends on how the coverage
is delivered. There are several characteristics of Chinese media’s reporting on corruption,

which could illustrate how the media is employed for propaganda purposes, how the
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propaganda is becoming sophisticated, and how Chinese media’s freedom is restricted, in
order to lead the public perception to the desired direction by the CPC,

The first characteristic is, argued by Zhu Jiangnan et al., that “instead of being
presented as the result of institutional deficiencies and symptoms of a more systematic
phenomenon, reported corruption cases are generally treated as isolated incidents and
attributed to each convicted official’s personal problems and lack of self-discipline”; and
“the singular cases that have been covered by the media actually demonstrate the intention
and efficacy of their government in rooting out all corruption”.82* For example, when
Xinhua published a summary of the Central Commission for Discipline Inspection of the
CPC (CCDICPC) about the corruption cases in the past thirty years, it stated that after the
economic reform “some cadres of weak wills cannot resist the impact of the economic and
were rapidly corrupted”, and “investigating into and punishing the major corruption
cases... demonstrates the determination and the great efforts of our party to fight against
corruption and has improved public confidence in the struggle with corruption” 8%
However, Zhu Jiangnan et al.’s argument needs further clarification of “institutional
deficiencies”, which refers to the political system in its context. The coverage of the
state-run media e.g. Xinhua or its coverage on the high-ranking CPC members’ speeches
did recognize the importance of improving the system (in other words, dealing with
institutional deficits) and restricting power to deal with corruption.82® The CPC has
openly acknowledged the importance of relying on a better anti-corruption institution or
system.?” The “institutional deficiencies” that the Chinese state-run media or the CPC
refers to does not suggest a fundamental change of the political system i.e. one party’s
monopoly of the power, but running repairs of details of the system. Any attack on the

CPC’s leadership for corruption is politically wrong and will be avoided by the media in
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China. The statement of this characteristic would be clearer if it uses “the leadership of the
CPC” instead of the vague “institutional deficiencies”. For example, the wording of a
comment on Chen Xitong’s corruption case is that “our party has determination and
capability to remove the corrupted members and our socialist system is able to clear
corruption which emerges within it”.82

The second characteristic is that both the party media and mass media are keener on
reporting local government officials corruption cases especially that of low raking
officials, but are relatively mute on reporting high ranking government officials’
corruption cases. Many scholars have acknowledged the rise of investigative reporting
and argue that Chinese media plays an important role on exposing local government
officials’ corruption, as the central government attempts to curb the widespread
corruption of local governments and encourages the media to expose them.®2° This might
explain the findings of an empirical study that the respondents perceive the local
governments are much more corrupt than the central government.®% In this study, more
than a half of respondents do not know how widespread corruption is in the central
government and nearly 40% respondents think not many people in the central government
are corrupt or they are not corrupt at all; while almost 40% respondents perceive that
corruption is fairly common in local governments or seems like everyone is corrupt; given
the fact that among the respondents who do not have any personal experiences with
corruption, 56.78% get information about corruption from the mass media.?3! This is not
surprising, as news reporting of corruption could be politically sensitive. The Chinese
media cannot step over the lines which are not always clear, as they are commercialized
without independence.

Scholars note that most reporting is about low ranking government officials.3% It is
usually described as “hitting flies rather than hunting tigers”, i.e. officials of low levels are

more likely to be subject to public scrutiny and hold accountable than officials of high
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levels.®33 Apart from the administrative ranking of the criticised target, the media’s
hierarchical status also matters. Generally, the priority is assigned to the party and state
media at the provincial level and above.®** The reason is, as the General Office of the CPC
(GOCPC) clearly demonstrates, that “the mainstream media including the party
newspaper and journals, radio stations and television stations etc. should play their role in
supervision by public opinion fully effectively, and supervision over the tabloid and
websites should be reinforced”.8*® However, what counts as tabloid is not specified.
Liebman notes that compared with higher ranking media, local media is more careful
about reporting corruption.®% Even when reporting local corruption, local media are more
likely to report corruption outside of their local jurisdictions.®3” And the media are more
likely to criticise officials of lower administrative ranking than themselves.?*® The central
media like China’s Central TV (usually referred to as CCTV) has more power to publish
coverage all over China, but this does not suggest they are watchdogs as they still have
their forbidden areas: Beijing and Shanghai,®*® where the most important CPC figures are.
This is because the CPC uses the media to oversee the local officials®® rather than cause
damage to its image.

Apart from corruption cases, the Chinese media are generally very reserved about
reporting sensitive cases within their jurisdiction, e.g. She Xianglin’s case. Shortly after
She’s wife — the “deceased” victim of the murder came back to the village alive and
appalled the people, an urgent ban of investigative reporting on this miscarriage of justice
was issued to the local media that “media must not interview or publish any coverage
before the formal conclusion of the investigation is released”; subsequently, a local
newspaper based in the same province claimed that they had received a “standard draft”

titled “about the miscarriage of justice that She Xianglin was convicted of murdering his
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wife”, from the local PLC of Jingshan County.?*! However, while the local media had to
keep mute on this high profile case, numerous media from other regions all over China
had published extensive reporting on this case and they were also widely available on the
internet.®*? This also suggests that it is easier for local media to publish negative reporting
on other regions, as the local authority’s restriction on reporting cannot effectively cross
the region. The law of contempt of court is not established in mainland China. In practice,
Chinese media has to follow regulations (examples will be provided in the second part of
this chapter) or instructions for individual cases from other authorities as discussed
previously in this paragraph.

The third characteristic is the information control. When reporting high profile
corruption cases, all the Chinese newspapers are usually required to use the “standard
draft” (tonggao) provided by the state news agency — Xinhua News Agency, e.g. the
corruption case of the former party secretary of Shanghai -- Chen Liangyu,?* and the
corruption case of the former vice-mayor of Beijing -- Liu Zhihua.®** Investigative
reporting is not desired, as corruption cases of high ranking politicians are usually
sensitive and might involves details or other scandals that the CPC would not let the
public know, and no politicians involved want to be dug out or let the scandal get out of
control.

The fourth characteristic is that although there is very few investigative reporting, a
lot of coverage on corruption often starts emerging after a gesture from the authority e.g.
the person is prosecuted or convicted, especially the high ranking officials. This kind of
coverage is of strong propaganda nature, as corruption cases of high ranking government
or party cadres are likely to draw extensive attention, and the reporting could be used to
demonstrate the CPC’s determination and effort to reduce corruption with attempt to
improve public support e.g. Chen Xitong’s case, which has been given at the discussion of
the first characteristic.

When the formal media coverage is restricted, the public might turn to the rumours

or grapevine news as an alternative information resource, which is subject to fewer
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restrictions. This also has an impact on public perceptions towards corruption: generally
people with access to grapevine news have more negative perceptions towards corruption
than people without such access.®*> However, the facts are more complex, as controlled
media reporting and propaganda can reduce the negative impact of the “grapevine
news”.84¢ Therefore, Zhu Jiangnan et al. argue that “the party state can still effectively
shape people’s perceptions of government corruption through their propaganda and
mobilization via the controlled mass media”, i.e. controlled media coverage of corruption
could possibly reduce the people’s perceptions of corruption.34” Therefore, the example of
corruption cases suggests that the party state is able to influence public opinion on
particular legal cases or legal issues through the control of media.

This thesis agrees that public opinion is malleable. However, contrary information
does not always necessarily lead to attitude changes. An example is a lot of
postings/expression on the internet about their antipathy against the overall negative
reporting and commenting of Wang Lijun’s trial, who was a close ally and follower of Bo
Xilai, although the public attitude towards this case is divided. Before Wang’s fall, he was
portrayed as a hero of the police in numerous media coverage,®*® especially during the
anti-mafia campaign when he was the head of Chongqing’s police. He has received a
frequently mentioned nickname in the media — “anti-mafia hero” 84

Wang’s fate has rapidly changed after his fleeing into the US consulate for asylum.
Subsequently, he reported Gu Kailai’s involvement in the murder of the British
businessman Neil Heywood, which he covered up. After Gu was found of guilty, his
covering up also led him to be tried, with other charges. The next day of the trial, the state
news agency Xinhua published a news report about the case. Apart from stories of each
charge against Wang, it also delivered a message to the public: Wang had a fair and public
trial, as both his rights and equality of the prosecution the defence were well respected
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throughout the trial. 8° According to Xinhua’s reporting, Wang confessed and was
remorseful at the trial.®! After the sentence was announced, Wang expressed straightway
that he would not appeal .22 Wang’s co-operation at the trial suggests this might be a show
trial. However, the state media still toasted the triumph of the rule of law in China. The
CPC News asserted that this trial demonstrated the CPC’s determination to handle
corruption and uphold the rule of law, which would improve public confidence in the rule
of law.8%% However, there is no evidence to support that the Chinese public agrees with
such assertions by the state media or have developed more confidence in the justice
system. Even according to the story released by the official media, Wang’s abuse of power
for covering up a criminal case is undoubtedly a scandal. An editorial of the Global Times,
a subordinate newspaper to the People’s Daily, interpreted this as: justice always wins
eventually, transparency is irresistible, and public confidence is improved.®®* When
commenting on Wang’s case and Gu’s case, the official publication of the SPP -- the
Procuratorate Daily, quoted words from the subsequent eighteenth national CPC
meeting: “no matter whoever is involved, no matter the power, the position, as long as he
or she breach the party disciplines and the law, they must be punished without any
leniency”.8%

A commentator of the Global Times asserts that the Chinese are not interested in
Wang’s case anymore and China has moved on.8%® However, this is far from the fact. The
public will not simply just accept what is disclosed by the state media as the full story of
the case. Other details beyond the facts established at the court are still sensitive issues and

investigative reporting is still tightly controlled. Southern Metropolis Weekly has
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managed to publish an issue which released detailed investigative reporting about Wang’s
abuse of power, hostility against journalists, propaganda strategy etc. However, after it
was sold out in a few days, it was censored. When searching for the report using the
biggest search engine in China, it always returns that “according to relevant law and
policy, some results are not displayed”. Perhaps, the CPC noticed the difficulty of taming
public opinion in this kind of cases. Their strategy thereby is to simplify and re-interpret
what is known, and to cover up what is unknown, attempting to avoid increasingly
frustrating the public.

When Wang was in charge of Chongqing’s police system, several citizens were sent
to the re-education labour camp by the police for their speech/postings on the internet,
which will be discussed in the third section. Wang also encouraged the individual police
officers and the institution to sue journalists and media who “twist” the facts in
reporting.85” After his fall and a suspected show trial, comment on his case is also
censored due to its sensitive nature. This suggests that if the justice system fails to curb
infringement on the freedom of speech and human rights, anyone could become the
victim, however significant he or she is. Although Wang’s speech is criticised now for its
attempt to deter “supervision by public opinion” — public scrutiny, China has its
distinctive understanding about the freedom of speech and public scrutiny, which will be

developed in the next section.

5.2 The Media and “Supervision by Public Opinion” in
Mainland China: Supervision under the Supervision of the

CPC

“Supervision by public opinion”, or yulun jiandu, is a commonly encountered
rhetoric in China’s state ideology, which literally means public scrutiny of legislation,
administration, or the administration of justice in the socialist party-state. It introduces

public opinion to meet law and the justice system in China, e.g. Cheung categorizes public
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opinion’s influence on the court’s decisions into supervision by public opinion.®*

However, the reality is more complex than what the concept literally suggests, as
“supervision by public opinion” should always be under the leadership of the CPC. The
CPC always asserts that it is the representative of the fundamental interest of the public,
and therefore supervision by public opinion should be under its leadership or guidance.
Therefore, this thesis argues that public opinion and the Chinese media hardly can be an
independent external check on the state power and the party’s policy and action and it is
thereby different from what public and media scrutiny is in liberal democracy. In a word,
the so called “supervision by public opinion” is supervision under the CPC’s supervision.
This section will develop this and the argument that the Chinese public only has a limited
ability to scrutinize the CPC and the judiciary which is under its leadership; public opinion
thereby lacks the ability to directly influence the administration of justice. On the
contrary, sometimes supervision by public opinion might be used as a rhetoric tool by the
CPC to legitimate its influence on the judiciary, when the CPC represents the populist
view and intervenes in a case. The CPC is able to intervene in a case for a particular
decision, as established in Chapter 3.

Supervision by public opinion is often carried out by the media’s reporting, e.g. the
media exposing local corruption, which has been discussed in the previous section.
However, this thesis argues that “supervision by public opinion”, to a greater extent, is a
rhetorical tool for the CPC to demonstrate its responsiveness to the public will and a
varnish of public scrutiny, as media reporting is subject to its influence or oversight,
which is evident in various regulations and policies. For example, the intra-party
oversight regulations (tentative regulations) provide that media should carry out its
function of supervision by public opinion under the leadership of the CPC, and “the news
media should uphold the principle of the party spirit... grasp the correct orientation of
supervision by public opinion, pay attention to the social effects of supervision by public
opinion”.8° This is reinforced by the General Office of the CPC (GOCPC), which gave
suggestions on “carrying out supervision by public opinion correctly... maintaining a

good image of the party and the government. .. maintaining social stability”, #° although
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what is correct is not elaborated. However, news coverage of judges, police officers, and
government and party cadres’ misbehaviour and illegal acts, e.g. corruption and torture,
would damage their image and diminish public confidence, which is in contradiction to
“maintaining a good image of the party and the government”. Therefore, although the
CPC asserts that they support exposing corruption, malfeasance, and behaviour which is
against the interest of the people etc., the image-maintaining aim would dilute the effect of
public scrutiny, as it calls for selective and skilful reporting for such contradictive
functions. An example is the requirements of the State Administration of Radio, Film, and
Television (SARFT) on what can be reported and how to report and what cannot be
reported.

The SARFT requires the media not to report “the problems that cannot be solved at
the present stage”, “being cautious about supervision by public opinion during major
political events and special sensitive period in case any possible negative effect”, ensuring
a correct point of view, and “avoiding too much scrutinizing reporting during a certain
period in case that it might lead to an illusion of piles of problems”; rather, what should be
selected are “the issues that party and the government give high regard to and the
problems that the people. .. wish to be solved and could be solved”.8¢ The SARFT is also
very cautious about critical coverage of particular leaders and cadres by clearly naming
them, and such programmes should be submitted to the superior party committee and the
chief of the broadcasting or television institution for approval; as they aim to maintain the
image and prestige of the leaders and cadres and social stability.®%? In order to minimize
troubles that journalists might create, the SARFT forbids the media to take video or make
recordings in secret.®5 This increases the difficulty for journalists to get evidence for
investigative reporting of e.g. corruption.

Apart from these general restrictions on paper, the Chinese media are subject to
supervision and more specific instructions of the central and local propaganda
departments of the CPC in practice, who ensure the media coverage does not undermine

the image of the party-state. For example, Zhang Zonghai, the former head of the
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propaganda department of Chongqing, asserted that the propaganda department would
make plans and instructions of “relatively strong operability” regarding the subject
matters of supervision by public opinion and issue them to media; and the time and degree
of supervision should be managed by the propaganda department.®%* Media scrutiny can
hardly be an independent check if the subject can instruct the media what to scrutinize and
what not to.

More specifically, with regard to reporting on high profile cases, the SARFT
requires that all the broadcasting and television institutions should “conduct the
propaganda and reporting strictly according to the general arrangement and requirement
of the Central Committee of the CPC (the CCCPC), and whatever they are not sure about
should be presented for instructions”.8% If the information resources are tightly
controlled, it would be very difficult for the public to develop their own opinions about the
case. In a survey, Chinese journalists expressed that the major intervention of the legal
news reporting is from the propaganda department or its top level leaders, e.g. they have to
get approval from the propaganda department to conduct an interview or they get
instructions not to report a particular issue.®% Therefore, Chinese legal news reporters
perceive the major problems of legal news reporting are “too much propaganda reporting
and insufficient critical reporting” and “inadequate scrutiny toward the adjudicative
organs”®®’. Under such circumstances, the criticism of public opinion being biased
ignores the real problem.

However, one might argue that the courts did render decisions which met the
populist expectations in several cases. As established previously in the first part of this
chapter, commercialization leads the Chinese media to be more responsive to audience
demands. Therefore, it might represent the populist views of justice sometimes and
constitute pressure on the courts. Chinese judges did complain that it is difficult for them
to resist the pressure from the media, but they gave the reason that the CPC leaders could
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instruct the court to take the media’s view to decide the case, and complain that “the media
are just as corrupt as those in the courts and those journalists are often ignorant of law”. 88
Therefore, it is not surprising to see that half of the respondents in a survey perceive the
courts are increasingly resistant to the media, and most of them assert that courts refuse to
help journalists through various excuses e.g. limited seats etc., the courts restrict
interviews with judges on purpose, and very limited access to the time of a trial etc.8°
This suggests that Chinese courts are in fact very reluctant to facilitate the media’s
scrutiny out of practical concerns, although they often demonstrate the attitude that they
“welcome” the media to scrutinise them.8°

Therefore, the impact of the media’s reporting on public opinion is rather mixed. On
the one hand, its limited ability of investigative reporting and its limited influence to
present a case to the CPC’s concern allows the possibility of public scrutiny. On the other
hand, the negative effects cannot be ignored. The media’s attempt to influence a case has
to rely on the CPC’s will and mind, which provides the CPC a political motivation to
control the court especially in high profile cases of intense public opinion -- appealing to
popular opinion for public support of the CPC and boosting their legitimacy. Therefore, as
Liebman argues, media scrutiny becomes a sword of two edges, it might bring more
fairness but also might reaffirm the CPC’s oversight over the courts and diminish their
independence.®’* Another negative effect is that Chinese courts show an increasing
intention to resist the media’s reporting, as is discussed above. There might be criticisms
on the distinctive political system of China; however, Chinese media also has its own
problems of credibility, e.g. corruption, fabricating facts etc. For example, Liebman
argues that journalists are sometimes paid by a party in disputes to publish biased
stories,’? and “the media suffer from many of the same problems that undermine the

effectiveness of law and governance in China: corruption, lack of ethical standards, rapid

commercialization, lack of legal knowledge, and lack of oversight”.8”® A more concrete
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example is a local media’s reporting of a case where a policeman shot ten villagers to
death and a villager injured. After a guilty verdict was returned by the court with the death
penalty, a local media published a coverage, which portrayed the victims as nasty bullies
in an attempt to justify the policeman’s shooting, and asserted that the local public were
very sad at the decision and tens of thousands of people signed a petition to protest against
the sentence; however, it was finally found out that the “signing to protest” was arranged
by some individuals and very few people actually turned up.8”* Under such circumstances,
some of the Chinese scholars expressed their admiration for the law of contempt of court
in western countries and argued for restrictions on media’s reporting.8” This is where the
very few tensions of media’s reporting (or freedom of speech) and the court’s impartiality
comes from in China, which explains why there is a debate on public opinion and the
judicial impartiality.

However, such tension is not a tension between the independence of each other as
neither has independence, e.g. Liebman argues that Chinese media and courts are in
similar positions that “they are both state institutions attempting to strengthen their
autonomy within the confines of the CCP (CPC) oversight”.8’® At this point, this thesis
would re-stress that it is necessary to restrict the freedom of speech under very exceptional
circumstances for the interest of justice e.g. by the law of contempt of court, only if there is
an independent judiciary since otherwise it might become an excuse for potential abuse of
state power to suppress the freedom of speech. Although a free press is not necessarily
free from bias, and the western media might also have the potential to twist the facts or
they even have already done so sometimes, such utilitarian concerns cannot reverse the
protection of freedom of speech as a human right.

Moreover, although Chinese judges have expressed their concern about media
pressure, they might also benefit from media pressure under particular circumstances.
This thesis argues that the Chinese media with limited freedom could also be an external
check on the infringement of their independence. For example, Li Huijuan, who was a
judge of the IPC of Luoyang city, has announced the invalidity of a local regulation as it

was in contradiction with the national seeds law in her judgment. Subsequently, the court
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attempted to remove Li from her office, demanded by the embarrassed and annoyed
provincial congress.®”” The media’s reporting has made Li a national celebrity. Chinese
judges are not entitled to pronounce on the invalidity of any legislation, however, Li’s
applying the state statute rather than the conflicting provincial regulation is in accordance
with the principle that when the lower level law e.g. local regulation is in contradiction
with the upper level law e.g. national legislation, the judge should apply the upper level
law, which is affirmed by the Law on Legislation;®® and therefore this punishment is still
widely regarded as over harsh and unfair.8’® The media’s pressure brought this case into
the SPC’s attention. After the SPC’s intervention, Li finally came back to her job.%8°
Although the courts and the media scrutinize each other, their problems of
impartiality excuse the ultimate referee of their disputes -- the CPC. This thesis is not
attributing all the blame to the CPC as a particular political party, rather, its critique is on
the political system where a party is superior to the judiciary and the media and has power
to dominate their affairs. Within such a system, persecution of journalists by the state
through abuse of the criminal justice system becomes possible, which suggests the
inability of public opinion and the media to influence the justice system under some
circumstances. From 2003 to 2012, according to the data of the Committee to Protect
Journalists, 32 Chinese journalists have been jailed.®! He Qinglian has studied several
cases of persecution of journalists in China. She exemplified that the government has been
controlling the media through e.g. blockading information, violence, capturing and
confiscating outspoken newspapers that damaged their image, interpreting particular
information as state secrets, arresting, jailing, or killing journalists etc.282 However, she
883

also noted that it is far from the entire truth as such information is generally not open.

Nonetheless, the Chinese media still showed their resistance to state censorship and
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interruption, to negotiate more freedom. For example, in January 2006, the CPC shut
down Freezing Point, an outspoken supplement to China Youth Daily which has
repeatedly received criticisms from propaganda officials.®* Subsequently, officials of
China’s most influential media wrote an open letter to support Freezing Point; in
mid-February, it was allowed to re-launch but without two of its former chief editors.%8®
At this point, one might ask why on the one hand the CPC permits limited freedom of the
media to oversee the courts despite its various problems while on the other hand it remains
its tight control over the media. Liebman argues that many of the state actors e.g. the
courts are incompetent, corrupt and inclined to embrace institutional protectionism, which
might undermine the legitimacy and effectiveness of the party state, and it is thereby a
strategy to make them oversee each other in order to minimize external checks.®® This
thesis agrees with this argument, but would add that it is also to minimize the risk of social
unrest although the social unrest is getting grave in China, as discussed in Chapter 3.
From what has been discussed above, the picture of the media, public opinion and
the justice system is rather complex. The dramatic development of the internet and online
media has also brought more complication to this picture, which will be analysed in the

next section.

5.3 Changes Brought by the Internet: More Freedom or

More Control?

5.3.1 The Rapid Growth of the Internet, the Internet Censorship,
and Retaliation against Online Speech: Taming the Public

The dramatic growth of the internet has provided Chinese a new information
resource and forum of public communication. Traditional print media also have
established their own websites to publish news coverage and comments. The increasing
popularity of online forums, blogs, micro-blogs (weibo, similar to Twitter), and social
networking websites provide everyone an opportunity to be a news reporter and through

which they can reach a more extensive audience. The Chinese are exposed to much more
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information and more options of information resources than at any time in the past. News
websites and blogs also allow readers to leave comments therefore they can serve as
forums of public communication. Relatively less control of the internet compared with
paper media expands freedom of speech. Here are some statistics from the China Internet
Network Information Centre (CNNIC) for a more vivid picture: up to the end of 2011, the
number of internet users, who are often referred to as netizens, has reached 513 million of
which 26.5% are rural residents, and mobile netizens has increased to 356 million.%8’ Only
about 22% have accepted education at or above college level while the majority are the
people of secondary school and high school education.®% The persons aged 20 to 39 make
up the majority of the netizens — about 56%.8%° Nearly a half of netizens use micro-blogs,
more than 60% of netizens use blogs and personal online spaces, although it is
reducing.8%

Numbers of internet users on its own cannot tell everything about how the internet
shapes public opinion, if they are indifferent to e.g. news and public issues. Entertainment
Is one of the main reasons why Chinese internet users browse the internet. However, what
attracts their attention is more than entertainment, e.g. more than a half of bloggers
expressed their main topic as social issues, and individuals’ opinions more actively take
part in the public events.®°* Apart from the numerous websites, blogs, micro-blogs,
netizens also get information from instant messaging tools, e.g. QQ or MSN. However,
this thesis also argues that how far the online information can have an impact on public
opinion does not only depend on how prevalent the internet is, but also how much the
Chinese netizens trust the information on the internet. According to a survey, nearly a half
of readers trust information on blogs, most of the other half expressed semi-trust, and only

about 4% give completely or almost completely negative answers.®% This suggests that
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the netizens generally have a relatively positive attitude towards the credibility of the
online information, and therefore it is expected that online information could have an
impact on public opinion.

Given the premise of the issues that the public are interested in and the perceived
credibility of the online information, the speed of information transmission on the internet
also contributes to its power in shaping pubic opinion. The flow of online information has
effectively increased the authority’s difficulty to cover up the truth and control the
information which is adverse to them. Liebman exemplified that information might spread
before a ban on reporting by a case of plagiarism.8 Zhou Yezhong, a professor lectured
to the CPC leadership on the constitution, was accused of plagiarizing the work of Wang
Tiancheng, a constitution scholar and a political dissident who had been jailed for his
involvement in establishing a rival political party. Wang sued Zhou but lost the case. The
Central Propaganda Department banned the media to report this scandal and the result of
the case, and a few journalists who still published coverage were punished. However,
there were still extensive anonymous discussions about this case and suspicion of political
interference into the case in the online forums and blogs, even after discussion about the
case was removed from major websites.

Although information control is getting difficult, it is not impossible. The Chinese
authority has employed technology methods e.g. the Great Firewall to block the unwanted
overseas based websites and has established extensive and rigid internet censorship. They
use sensitive words filtering to block information which might contain information that
they prohibit to be accessible to the public, e.g. falungong or liusi (the Tiananmen incident
of 1989). Information containing these words might not be published or displayed by
search engines, which serves as an automatic pre-censorship. The internet service
providers also self-censor their customer’s information, as the authority holds them
responsible for their customers’ speech; otherwise, they could be warned or shut down.3%
The authority never publish or admit what words will be filtered. The internet service
providers use both instructions from the authority e.g. the propaganda officials and their

own discretion to set up lists of sensitive words.®% In practice, any words which might
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disclose the banned information could be filtered, e.g. after the Jasmine Revolution
happened, driven by the authority’s anxiety about its impact on China, any words related
to jasmine e.g. jasmine tea were filtered.

Nonetheless, the authority still showed limited trust in the self-censorship of the
internet service providers as they have also established the online police. The city of
Shenzhen did so first, called Jingjing Chacha (appearing as two carton figures), where
citizens can click these two carton figures to report online crimes to the actual police
officers on duty and the online police can find out and delete “illegal and harmful”
information.®%® Subsequently, many other Chinese provinces and cities have also
established the online police.?®” The Public Security Ministry (PSM) also claimed they
would set up online police on all major websites over China.®% However, what counts as
“harmful” information? There is plenty of media coverage highlighting the large number
of pornography websites that the online police have shut down or prostitution messages
that they have deleted;®® however, the targeted “harmful” information is more than this.
In a meeting on governing online information during the summer 2012, the head of the
Beijing police -- Fu Zhenghua stated that “whoever fabricates and transmits political
rumours, attacks the leaders of the party and the state or the current system, should be
cracked down on severely according to law if the circumstances are serious”.%° This
suggests a political motivation behind the online censorship, although it is not entirely
political.

Apart from filtering information containing sensitive words, China also has blocked
websites through the “Great Firewall” including pornography websites and many
websites of non-sexual content especially international websites, the reason might be: it is
more difficult for the Chinese authority to censor the content of international websites
than domestic ones. When Chinese media have to keep mute on a sensitive issue, the

international media could be an alternative information resource if accessible. However,
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several international news websites are also blocked or often unavailable; and even on the
websites which are available, it does not suggest every article is accessible from Mainland
China %!

Anonymity on the internet can encourage people to speak without fear of being
identified or any potential retaliation. However, anonymity is subject to increasing
restrictions, with the assertions of protecting citizens from fraud and other online crime in
China. From 2002, the Chinese have to provide their ID card to get access to the internet
where commercial internet service is provided e.g. internet cafes, and the service
providers have to check and keep a record of such information within a certain time.% In
2011, Beijing has enacted new regulations which require that any organizations and
individuals must use their real identities to register accounts, publish and transmit
information on micro-blogs; and operators are required to ensure registration information
is authentic.®® Although it is a local regulation, its impact is nationwide, as most major
operators are located in Beijing. In 2012, four major Chinese micro-blog operators
required all of their users to register or re-register by their real identity —name and ID card
number; whoever fails to do so will not be able to publish anything on these
micro-blogs.®®* Although people do not have to display their real identity on their
micro-blogs, the authority is able to identify them if it wants to. It happened after
micro-blogs had become very popular, which suggests that the control over the online
information is getting tighter and updated with time.

Chinese internet users have also expressed their concern about restrictions and

possible retaliation against their critical speech or reporting corruption. An official of the
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Standing Committee of the NPC asserted that such worry was unnecessary;®®> however,
what has happened is hardly a pat on the public’s back. From time to time, Chinese
internet users get identified, arrested and detained because of the critical speech that they
have published on the internet. One of the well known examples is a man called Wang
Shuai who has published a poster on the internet about the illegal expropriation of
farmland by his hometown government -- Lingbao from Shanghai where he worked, and
the poster has attracted a lot of attention; however, the Lingbao police arrested Wang from
Shanghai and took him back to Lingbao and put him under criminal detention for eight
days for slander.®%® Although Wang finally received an apology from the police and
received about RMB783.93 (approx. £75) state compensation, this is not a happy ending:
thereafter he encountered difficulty in finding a job due to his record of criminal arrest and
detention, and the victims of the illegal expropriation did not get what they deserved, as a
result, he told a journalist that he would never again report any problems.%’

Chinese courts also abuse their power and retaliate on citizens who speak against
them. For example, Gao Guolong, who worked in Shanghai, has published posters on the
internet criticising the court of his hometown -- Suining County; as a result, he was taken
back to his hometown by two judges and two plainclothes police, then was put under
detention for fifteen days and had to pay a fine of RMB 10,000 (approx. £1,000) for
slander, according to article 102 of the civil procedure law (amended now).%®® The
punishment is the maximum amount provided by the civil procedure law. However, the
court’s action is illegal. The particular article is one of the compulsory measures against
the interference in civil litigation, in order to ensure the court can carry out their duty

without obstruction. However, when Gao was punished, the case had already been closed.
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Gao complained that the court had failed to implement the agreement of the mediation
made by the court, which was implementable as much as a judgment. It is difficult to
understand why Gao’s critical speech on the internet about the court’s neglect of duty
could “obstruct” its implementation work. The procedure is also illegal, as Gao was not
within the jurisdiction of Suining Court, Suining court should request assistance from a
court in Shanghai, and judicial police officers should send Gao to Shanghai’s police for
detention rather than take him back to their jurisdiction, even if the detention is legally
necessary.?®® Suining court has received a lot of criticism for doing s0.%° However, an
official of the Suining CPC committee asserted that it was to “direct the people to tell the
truth” after they had introduced the project of “consulting the people about governing
through the internet” (wangluo wenzheng).%! It suggests that the truth or the truth that the
courts and the government would like to hear is that they are flawless and there should be
no complaint about them. However, if they are really doing a good job, why would they
fear the people’s speech?

None of the two examples above is the last example of ordinary citizens being the
subject of official retaliation for their speech, and their experience is certainly not the
worst. The law also provides excuses for the authority to retaliate on citizens speaking
openly and critically. For example, the criminal law of China provides that it is a crime to
“incite others by spreading rumours or slanders or any other means to subvert the state
power or overthrow the socialist system”.%'? There are citizens punished by this charge,
e.g. Ren Jianyu, a village official, who witnessed various problems of the political system
of the primary level, he had copied and transmitted hundreds of “negative messages” on
micro-blogs and personal online spaces out of disappointment, and was arrested by
Chongqing’s police on suspicion of subverting the state power.?*® The evidence that the
police obtained also includes a T-shirt with the printing of the Chinese translation of “give
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me liberty, or give me death” from Ren’s home.?'* Ren did not get either but rather
two-years of re-education through labour. This case appalled the public and received
vehement criticisms from Chinese netizens and the media.®*> Ren was released before he
served the full term, and the decision of re-education through labour was also withdrawn
by reason that the decision was “inappropriate”.'® Ren sued the committee of
re-education through labour of Chongging, who demanded Ren to withdraw this lawsuit
but was refused.®!” However, Ren’s claim was dismissed by the court by the reason that
Ren failed to present this case within the time limit provided by law, although Ren’s
lawyer argued that it was caused by “there was no lawyer in Chongqing dare accept Ren’s
case at that particular time”.®8 Ren appealed but lost again. Ren’s case is only one of the
several reported cases of Chinese citizens who were punished for speech when Bo Xilai
and his ally Wang Lijun were governing Chongging.®*® Ren’s case is also one of the
many cases where citizens were punished for speech in China.

Apart from the criminal law, there are more specific regulations restricting the
freedom of speech. The administrative regulations of the State Council prohibit internet
users publishing or transmitting any information which “damages the state’s honour and
interests”.%% Beijing’s regulation on micro-blogs re-states this ban, and it also prohibits
information which “incites illegal assembly, association, parade, demonstration,
assembling a crowd and disturbing the social order”.%?! This regulation suggests the
authority’s anxiety about potential social unrest which might be facilitated by information
flows on the internet. These are only a few examples of the various laws and
administrative regulations provided to restrict the freedom of speech. Together with the
authority’s reaction to critical speech, evident by the examples given above, they suggest

how fragile the authority’s nerves are and their strong political panic over public
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disaffection which might be triggered by the dissemination of critical speech especially on
the internet and its impact on social stability — the potential challenge to their power and
authority. A background is that China’s booming economy has brought very mixed
consequences. Ding Sheng argues that social injustice, corruption, lacking of political
credibility etc. all contribute to a governance crisis for the CPC in recent years, and the
CPC attempts to heed public opinion through the internet and return a better governance
appearance.®?2 The crisis of public confidence in the justice system is just part of the story,
as the judicial power is a crucial part of power to maintain social control in China.
Therefore, dealing with public opinion of legal cases and legal issues also constitutes part
of the state’s strategy to deal with the crisis of governance, especially when they confront
a more opinionated and critical citizenship.

Western scholars have never ignored the censorship and various kinds of restrictions
on the freedom of speech on China’s cyberspace. Several Chinese scholars argue that one
of the reasons for the government to oversee the internet and employ content-control
technology is the “internet technology imperialism”;%?® which indicates that “the political
monopoly of the internet technology, i.e. the countries which have the core internet
technology and powerful internet resources, transmit its political culture through the
internet, influence or even control several countries’ political culture, and then realize
particular political aims”.%?* Lou and Zhang also argue that the countries which export a
lot of information try to indoctrinate their values and ideology to developing countries.®?
This suggests that China is concerned about the online information’s challenge to its state
ideology and its impact on changes of political beliefs.

However, the Chinese public does not just passively accept every restriction being
imposed on them. Rather, they have been making endeavours to resist controls. The rise of
public opinion on the internet also has a noticeable political and legal impact. Lei Yawen
has studied the 2007 China World Value Survey data and has found that Chinese netizens
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are more politically opinionated, critical, pro-democracy and more likely to get involved
in collective action compared with traditional media users who do not use the internet and
non-media users, and therefore become a new challenge to the authoritarian state.92
Therefore, the internet could be powerful at mobilizing political opposition, and the
political panic over the potential impact of the internet on public disaffection is not
paranoia.

The critical speeches which have been discussed previously in this section suggests,
as Lei also argues,®?’ that not only the quantity but the content of the information on the
internet affects the political and legal impact of the internet especially in authoritarian
countries, as they are unlikely to be circulated by the paper media in China. Under China’s
rigid censorship, there is still negative information surviving from the censorship on the
internet. They could serve as alternative information resources challenging indoctrination,
and might even trigger intense public opinion and bring about reform. A typical example
is the abolition of the detention and repatriation system driven by the public outrage at the
death of Sun Zhigang. Before the tragedy happened, Sun just came to Guangzhou for a
new job and did not have time to register for a Temporary Residency Permit (TRP). One
day he failed to show his ID card and TRP to a local police officer, he was taken to a local
police station and then sent to a repatriation station for “the migrants with no ID cards, no
TRP, and under no employment” (sanwu renyuan). Sun died there, and the local authority
insisted that Sun had died from illness at first. However, the journalists of the Southern
Metropolis Daily found out that Sun was beaten to death and published an investigative
report. The local authority had to re-open an investigation into this case and then
prosecuted several suspects. Because Sun was a university graduate rather than a
homeless person, it attracted extensive reporting about this case by Chinese media. This
case triggered public outrage at the detention and repatriation system, which was finally
abolished under great public pressure. This reform is not only at the price of Sun’s life.
Several editors and staff of the Southern Metropolis Daily were prosecuted on the charges
of corruption and bribery, which has raised extensive doubts about the authority’s

motivation for retaliation. Therefore, as a result of the tight censorship and repression
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against dissenting speeches, public opinion’s impact on legal reforms is expected to be
limited. At this point, one might ask that how to recognize public opinion to conclude or
evaluate its impact. This will be discussed in the next section.

5.3.2 Construction and Oversight of Online Public Opinion by the
Party-State: Mist over Public Opinion

One of the questions most frequently encountered by research on public opinion is
that of how to recognize public opinion. This thesis is not an empirical study on what
public opinion on legal cases or any particular legal issues is. However, it aims to find out
whether or not, and if so how, public opinion is influenced or constructed by the state
especially in an authoritarian state such as China. In other words, it has to recognize the
difficulty of recognizing public opinion rather than to treat public opinion as
unproblematic. The aim of doing so is to establish that the debate within the Chinese
scholarship on whether public opinion compromises judicial independence and
impartiality in China lacks empirical evidence and is therefore a pseudo debate. This
section will exemplify how the state attempts to oversee and construct public opinion on
the internet.

It is difficult indeed to recognize what public opinion is in China. Lee Hsiao-wen
argues that, although there are various organizations and private companies conducting
public opinion surveys, the surveys’ credibility is affected by the governments’ oversight
of the survey topic.%® Hu Yong also argues that “since China never had mechanisms to
accurately detect and reflect public opinion, blogs and BBS have become an effective
route to form and communicate such public opinions of the society”.%?° Although the
online opinions could be a barometer of public opinion, the authority’s direct involvement
in constructing online opinions, e.g. internet commentators, makes it difficult to find out
what the public actually think about solely by online speeches. It is reported that local
governments, have recruited internet commentators (Some internet commentators even

were trained in Beijing) appearing as ordinary internet users to “direct” public opinion on
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the internet; as, e.g. in Sugian city, when the local government started a campaign of “the
public notification of a clean and honest government” and consulted public opinion, they
received a lot of negative feedback especially on the internet.®3 The then vice-minister of
the local propaganda department asserted that it was very effective, and another local
cadre asserted that more and more local governments started to recruit internet
commentators which remained unnoticed.®*! This practice suggests that the CPC and the
government are attempting to dilute the critical speeches and influence and construct
public opinion on the internet, as opinions published by the commentators they recruited
would appear as part of the public opinion on the internet.

A piece of evidence might be the appeared public reaction to Google leaving the
mainland for Hong Kong as a result of its refusal to filter its search results. Shirk has
studied the event that Google made a high-profile statement threatening it would leave the
country unless information filtering is not required, but the threats did not work and
Google moved its search engine to Hong Kong.%3? At first there were a lot of posts on the
internet supporting Google, but subsequently they disappeared and the internet was
dominated by speeches against Google and the US’s “information imperialism”, and the
propaganda department also asked academics to write supportive newspaper articles.%3
What happened suggests an attempt to create an image that Google’s statement did not get
public support.

The public are aware of the state’s intention and have created a sarcastic nickname
for the internet commentators — “the fifty-cent party”, which satirizes as a metaphor that
they are paid fifty-cents for every post they publish on line and becomes very popular on
the internet. From then on, this word could be used to label and ridicule a person who
speaks supportively about or sympathize with the authority. However, there is no
evidence proving that every positive message is written by internet commentators, neither
can we conclude that Chinese citizens disagree with the government on every single issue.

Many internet commentators appear anonymous on the internet, although they could be
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identified by the authority. As a result, it is even more difficult to tell what public opinion
is solely according to what is on the internet and to conclude that online public opinion
can always influence the government or the courts.

A relatively new trend is the establishment of internet spokespersons in various local
governments, police, procuratorates, and local courts. The details of how this works vary
from place to place. Generally, an online forum is provided for the internet spokespersons
to publish news and answer questions raised by internet users within a required time. So
far, there is little evidence to tell its impact. There are both positive reporting®* and
negative reporting, e.g. bureaucratic answers, and a contentious notice on a forum is also
reported that: “any messages published in the ‘Sishui E-Livelihood’, if it is not sure
whether it is true and calls for further investigation, in order to protect the legal rights and
interests of the person or departments involved, they will be forwarded to relative
departments in secret without exception, and the messages will be shielded”.%% A cadre
explained that they had to shield messages if containing personal attacks or swear words,
he also admitted that they did delete messages if they are overly radical.®3 It was not
specified what counts as radical, which leaves room for the control of unpleasant
opinions. Bureaucratic answers would also disappoint the people who come to them and
are unlikely to improve their images. This new system does not replace the internet
commentators. Rather, they might work with each other to exert more influence on the
internet. For example, a county court declares that for highly concerned cases, they might
arrange internet commentators to publish postings on the internet to “direct” public
opinion “depending on the circumstances”.%’

As it is difficult to identify what public opinion really is, it also provides an
opportunity for the authority to “represent” public opinion — asserting public opinion is
what they would like it to be for certain purposes. In China, the term “public opinion” in

the authority’s statement sometimes becomes a rhetoric tool to justify a certain policy is

%34 Bian Chengyu and Lu Jiangli, ‘Zhenhai The Experiment of “the Internet Spokesperson System”” (‘£Hifg*
WA 2% 5 NIl 5256, Decision Making, October 2009, p. 44-45.
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based on popular support and for public interests. However, such strategy is not always
fruitful. For example, the Chairman of the Standing Committee of NPC, Wu Bangguo,
asserted that “in the recent years that all aspects of the society strongly call for reinforcing
the management of the online society and crack down on online crimes harshly”.%%
Regardless of the public’s attitude towards online crimes, it is doubtful that the Chinese
public desire more oversight from the government, evident by the nationwide resistance
against the mandatory installation of software called “Green Dam Youth Escort”. It is
content controlling software, which can filter pornography information for the youth, as
claimed by the Ministry of Industry and Information Technology (MIIT). After receiving
strong protests, it was made optional.

At this point, one might argue, even if the state does not take any efforts to restrict,
influence, or construct public opinion on the internet, online speeches cannot represent
public opinion. This thesis agrees that the opinions of internet users cannot always
represent what the public actually think about a subject. The data of the Chinese internet
users, given previously at the third section of this chapter, suggests that internet users are
not representative of the population. However, the opinions which might have an impact
on legal cases, legal issues, or public policies, are not necessarily the opinions of the entire
public, given that there are members who stay mute or cannot make their voice heard, and
the members expressing their opinions do not always agree with each other on every
single issue. The so called “public opinion” might be the opinions of the media, the elites,
the majority of the ordinary people, or even a rhetoric tool constructed by the state e.g. the
case of China, which suggests that the debate on the influence of public opinion lacks
what it presumes — that we know or can find out what the public is thinking about. This is
one of the reasons why the debate on public opinion compromising judicial independence
and impartiality within the Chinese scholarship is a pseudo-debate.

Another reason is that such debate ignores what really leads to a crisis of public
confidence. Some of them are concerned about a dilemma that Chinese judges have to

face, i.e. to give an independent decision according to the law and thereby frustrate the

937 “The Court of Shaoxing County Has Taken four Measures to Establish the System of Internet
Spokesperson’ (£F 3% Ly 5 U I5 4 Jiti 28 57 X 4% & = AHLH]) (PLC of Shaoxing, January 24™ 2013)
<http://www.sxzfw.gov.cn/art/2013/1/24/art_5629 370710.html> accessed February 20™ 2013.
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public or to bow to the public opinion to avoid a loss of public confidence. In the previous
chapters, it is established that various problems of the judicial system e.g. a lack of
independence of the judiciary, judicial corruption etc., which the ordinary people can
learn through their own experience or the stories of other people’s experience through
media coverage, lead to a loss of public confidence in the justice system. In high profile
cases where the decision of the court frustrates the public or falls outside their
expectations, public awareness of such problems might invite their suspicions about any
possible corruption, interference from the government or some influential and privileged
individuals etc., which are often not groundless. Also, as established in the previous
chapter, what the Chinese public want sometimes is more than a decision. If the truth
remains undiscovered, even if the popular opinion is taken to make a decision, it will not
necessarily improve public confidence. Chinese judges did show their struggling attitude
towards public opinion, e.g. the president of the HPC of Zhejiang, Qi Qi, told the
journalist that judicial independence includes the independence from public opinion,
however, “the adjudication should not trample on the public opinion”.% In fact, public
opinion can exert pressure on Chinese judges not simply because of a lack of a thick skin,
but the concern that intense public opinion might cause pressure from those who are able
to have a significant impact on their career e.g. the CPC. Therefore, based on what has
been discussed in the previous chapters especially in Chapter 3, this thesis argues that the
problems of the judicial system itself are what really make the court or judges particularly
weak before public opinion or pressure in China, nothing else, although the judges are not
entirely responsible for such problems. The debate on public opinion’s risk of
compromising judicial independence and impartiality thereby distracts attention from the
real problems.

As the reform of the judicial system is part of the political reform, and so far there is
no sign to suggest that the CPC is putting its hands on a fundamental reform. It can be
expected that these problems would still disturb the judicial system and affect public

confidence. Under such circumstances, to maintain the authority of the judicial system —

938 ‘Wu Bangguo: All Aspects of the Society Strongly Call for Reinforcing the Management of the Online
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the authority of the state resolving legal disputes and maintaining social order, the CPC
has to seek other strategies to curb the negative image of the justice system and reduce the
pressure on the party state. Chinese courts have been taking efforts to restrict the media’s
scrutiny. For example, the propaganda department and the HPC of Guangdong Province
have published regulations restricting media’s coverage, which forbid journalists to report
pending cases and to publish commentary on decided cases which is in contradiction with
the judgment.® This thesis agrees what Liebman argues, i.e. judicial independence
becomes a rhetorical defence for the courts to resist the media’s oversight and influences
which is counter to their self-interests.®*! Liebman also argues that although many
western countries also impose limitations on the media’s reporting, the limited
transparency and other problems undermining the authority of the courts in China will
cause more damage.®* This thesis would also add a further argument that the rhetoric of
“judicial independence” might also be misused against critical speeches and public
pressure, to ensure the judicial power will exclusively and safely stay within the CPC’s
hands, without of the risk of being divided by the people. It is to establish a judiciary
independent from the people rather than the CPC, which distinguishes itself from the
concern about public opinion’s influence on the justice system in a liberal democracy.
Therefore, the motivation behind this rhetoric hardly can lead to a progress towards the

rule of law.

Concluding Remarks

Public opinion is subject to the influence from the media, especially on the issues
which the public have no pre-knowledge or experience about. In China, the
commercialization provides the media more motivation to publish investigative reporting
for market share. However, Chinese media is still not independent and its freedom to
scrutinize the state and the justice system is restricted. The media is subject to the
instructions from the propaganda department; therefore, the so called “supervision by

%40 propaganda Department of the CPC committee of Guangdong Province and HPC of Guangdong
Province, ‘Several Regulations on Reporting Trial Activities of the Courts by the Propaganda Department
of the CPC committee of Guangdong Province and The Higher People’s Court of Guangdong’ (3£ %<
BREAH. T RA @ BN RIERGE KT TR U i 18 2 e 5 4 A& 3 1% 1€ ), Document
Number Guangdong HPC (2003) No. 11 (&% & (2003) 11 '5), June 30™ 2003, Article 4.

%1 Liebman, ‘Watchdog or Demagogue’, p. 149; Liebman, ‘Changing Courts’, p. 165.
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public opinion through media” becomes a state ideology rhetoric and cannot prove that
the public is able to exert direct pressure on the justice system through public scrutiny.
The Chinese media still has to carry out propaganda function sometimes for a better image
of the justice system and the CPC and avoid reporting on sensitive issues. Although the
media cannot always be expected to represent public opinion, a free media could make at
least some voice from the public heard. If the freedom to speak out is restricted, it is
difficult to expect public opinion to come into sight and constitute a pressure on the court.
Therefore, the concern that public opinion might become a risk to judicial independence
and impartiality in China becomes groundless.

The dramatic development of the internet in China might bring more freedom of
speech compared with the paper or traditional media. Everyone could be a news reporter
on the internet. No one has to convince an editor to publish a particular story. The mass
information and high speed information flows on the internet and a significant number of
internet users allows the possibility of the internet being an alternative information
resource and a public communication forum. However, driven by the concern that
negative information and critical speech might diminish public confidence, the censorship
and various controls over the internet arrive before a citizenship’s thirst for more freedom.
Although the internet makes it more difficult for the state to control information flow and
as a result some information survives from the censorship, control still remains possible.
Some Chinese citizens find themselves in prison or re-education through labour camp
because of the critical speech that they have published on the internet. The intention is
deterrence for any potential “trouble makers”, and taming the public to stay silent on
particular issues. Therefore, the development of the internet itself does not support the
concern that public opinion will become a risk to judicial independence and impartiality,
as high profile cases could be very sensitive topics and relevant information might be
censored.

Apart from censorship and filtering unwanted information, the state is also directly
involved into constructing public opinion through hiring commentators to publish positive
messages on the internet who appear as ordinary internet users. This is to dilute the critical
speech on the internet and to improve the image, or to mould “public opinion” and

fabricate “public support” for a particular decision or policy. Public opinion thereby

%2 iebman, ‘Changing Courts, p. 165.
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becomes an ideological rhetoric rather what it literally suggests in the context of China.
However, this also brings more difficulty to recognize what public opinion really is.
Therefore, the concern that public opinion might constitute pressure on Chinese judges
lacks reliable empirical evidence in this aspect. Moreover, this argument might be
misused as a shield against public scrutiny of the justice system, and to preserve the

monopoly of the judicial power within the hands of the CPC.
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CHAPTER SIX

PUBLIC PARTICIPATION IN THE JUSTICE SYSTEM,
PUBLIC OPINION, PUBLIC PARTICIPATION AND
DEMOCRATIC VALUES:
UNDERSTANDING LEGAL PRINCIPLES AND
INSTITUTIONS IN CONTEXT

Introduction

In the previous chapter, it has been established that the debate about public opinion
and judicial impartiality and independence within the Chinese scholarship is a pseudo
debate, which distracts from the real problems affecting public confidence towards the
justice system. Some of the problems of the justice system are acknowledged and
criticised by Chinese scholars, against the western legal values or institutions. Possible
reforms and the transplant of law or legal values are suggested or attempted to be justified
by Chinese scholars by referring to the western wisdom and practice. In a time of
globalization, it becomes very common that scholars seek wisdom and experience from
other jurisdictions for improvement of their home legal institutions and practice.
However, as law is a kind of social institution, this thesis argues that it is difficult to expect
a successful outcome by simply cloning legal principles and institutions without either
understanding them in their particular social, cultural, political, or systematic context or
an understanding of the real problems in the home jurisdiction, or even whether or not a
particular phenomenon indicates a problem.

Fei Xiaotong’s classic work From the Soil: The Foundations of Chinese Society
discusses a lawsuit where a man A beat another man B because of B’s adultery with A’s

wife; as a result, B was injured and sued A. The judge felt it difficult to judge this case
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simply by law, as what A had done was regarded as justifiable by the locals in the rural
area. However, adultery was not a crime but A could be guilty of assaulting B. If A was
punished, it would give the rural residents an impression that the law protects immoral
people. Therefore, Fei argues that

the current justice system has a very special negative impact on the

rural area, it undermines the initial rule of ritual but fails to establish the

rule of law effectively. The establishment of the rule of law cannot

solely rely on the establishment of several laws or courts; how the

people would use them is very important. Moreover, there should be

reforms of social structure and people’s thoughts and beliefs before the

establishment of the rule of law.%4®
This book was first published in the 1940s. Details of this particular case might be out of
date due to the significant changes in Chinese society. However, the argument derived
from this case still makes very good sense. Zweigert and K6tz argue that different systems
have their own “functional-equivalence” for similar legal problems, and such
“functional-equivalence” might be an extra-legal phenomenon.®** Therefore, legal reform
might cause new problems rather than lead to improvements if it is operated without
understanding of such “functional equivalence” in context but with a sentiment of
superiority of a particular legal system. Moreover, if the reform breaches or suppresses the
values and beliefs widely diffused within the society, it might even cause a crisis of public
confidence in the justice system and affect the efficiency of the justice system. Therefore,
this calls for great caution in comparative study; it is difficult to contribute to in-depth
understanding of China if the Chinese legal system is simply evaluated against the
western criteria, values, beliefs, or whatever else westerners might take for granted.

However, Nelken argues that the assumption of “functional-equivalence” could be

misleading; two of the reasons are: sometimes “the ‘problem’ is not perceived as such” in
other cultures and the culture can powerfully re-shape institutions and practice; and “often

matters are ‘problematized’ only when a society is exposed to the definition used

elsewhere” e.g. the same evidence might be used to justify different legal practice.** This
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might constitute one of the reasons why the Chinese system looks extremely problematic
when simply tested against the western criterion, and there might be different perspectives
about the “problems” in a particular system or culture, (what is regarded as a problem in
the English legal system might not be perceived as a problem in the Chinese legal system,
or the other way around) which will be developed in this chapter.

Apart from the sociological significance of context, there are another two reasons
for avoiding simply evaluating the Chinese system against the western ideology. One is,
as Nelken argues, that particular values recognized by the legal system “may not always
be widely diffused in the culture”,?® e.g. the majority of the British public support the
death penalty although it has been abolished.®*’ In China, it is also an open question how
far the state ideology is shared and believed by the public. The other one is the gap
between the law in the books and the law in action. Nelken argues that the ignorance of the
sociological significance of the deviance of law and its planned outcome will lead to a
solution of changes of law.**® Changes of law might just lead to another gap between the
new law and the new practice, or a new “problem” -- the object of policy oriented
research.

A policy oriented comparative study seeks to “borrow” from the experience of other
jurisdictions in order to improve the home system. However, the home scholars’
understanding of the foreign system might not always be accurate if it is restricted by
assumptions cultivated in their own culture and system. Therefore, reforms guided by
such understandings cannot always promise success in healing the problems of the home
system, but might lead to more confusion. This thesis is not a piece of policy oriented
research, and has no ambition of significantly improving practice, nor is it a project of
legal transplantation. The motivation of this comparison is to provide a more in depth
understanding of China’s obsession with public opinion about its justice system and of the
real problems of its justice system, in light of the discussion of some widely accepted
values which are/appear to be also adopted by the Chinese authorities or scholars. These
values are invoked to justify some of China’s particular attempts to create institutional

connections between public opinion and the legal system. This study looks at their

%6 ihid, p. 147.

97 Mark Johnson and Conor Gearty, ‘Civil liberties and the challenge of terrorism’ in Alison Park et al.
(eds), British Social Attitudes: The 23rd Report 2006/2007 (Sage 2007) p. 150.

%48 Nelken, ‘Comparative Criminal Justice’, p. 148.

233



different inter-relations with particular legal institutions in the English system; it will also
look at other jurisdictions in respect of some details when necessary. It aims to rethink
China’s problems through comparison, rather than provide the “general enlightenment” or
“parallel descriptions” i.e. “overviews of a single system with at best only passing
reference to other systems” criticised by Feeley.®*° The similarities and differences that
this comparison will explore are the different justifications that are invoked for what may
be functionally equivalent institutions, and the different interpretation and application of
the values which appear literally the same. Explanation of causes of the findings might
include extra-legal influences e.g. historical tradition, economic development, changes of
beliefs and values, distribution of political power, etc.

The comparative study of this chapter is a comparison of several particular issues
relevant to the subject of this thesis rather than a comparison of the whole systems. The
concrete issue of this comparison is the public’s involvement or public participation in the
decision making process of the justice system. The phenomena to be compared are the
jury trial in the English system, and the People’s Assessors’ system and the pilot People’s
Jury in several provinces in mainland China which have been discussed in Chapter 3. The
relevance of this issue comes from the popular belief in the democratic values that a
legitimate justice system should have in China, shared by academics and symbolised by
lay participation. This belief also contributes to a theoretical support for the idea that the
justice system cannot and should not be free from the influence of public opinion. When
justifying the lay participation within the Chinese system, the Chinese scholars also
employ their interpretations about lay participation in other legal systems with their
specific concerns and assumptions to be part of the justification. However, it is doubtful to
what extent an understanding of a re-constructed system by researchers could contribute
to the improvement of the justice system. The first section of this chapter will analyse to
what extent jury trial is justified by democratic values and what democratic values
indicate in this context and compare it with the popular Chinese rhetoric of “judicial
democracy”, and the impact of democratic values on the legitimacy of the justice system
in different contexts. This section will also look at jury trials in other jurisdictions for

further evidence where needed. Through this comparison, this section will: 1) critically

%9 Malcolm M. Feeley, ‘Comparative Criminal Law for Criminologists: Comparing for What Purposes?” in
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examine the idea of “judicial democracy” and discuss varied understandings of
democratic values in different contexts; 2) discuss the mixed impact of democratic values
on legitimacy of different justice systems; 3) discuss the composition and
representativeness of the English jury and compare it with China’s PAs and pilot People’s
Jury, whether composition and representativeness of public participation institutions have
an impact on impartiality of decision making, and public opinion’s impact on their
impartiality. These discussions are provided in order to support and develop the argument
that the public’s engagement in the justice system is not simply about the appearance of a
number of ordinary people, or whether their composition can represent the community,
but it is about how far citizens can challenge the state when a possible state power abuse is

perceived by the community.

6.1 How Democratic Values Are Related to the Legitimacy

of the Justice System

Public participation in the justice system and democratic values may include two
different aspects: 1) to what extent democratic values could be used to justify public
participation in the justice system; 2) what might be the impact of public participation in
the justice system on democracy? This part will focus on the first aspect, but will also
briefly note the second aspect if it is argued in literature as justification of public
participation.

6.1.1 What Are the Democratic Values Implicated by Lay/Public
Participation?

In China, the obsession on the tension between public opinion and the judicial
impartiality partly derives from the idea of “judicial democracy”, which requires
reflection of public opinion in the administration of justice to some degree.®* There is no
explicit official definition of this concept, but it remains as an important rhetoric and a
frequently mentioned political slogan. Hu Ming explains this concept to be “the

implication that adjudicative power belongs to the people, adjudicative activities which
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reflect public opinion to a proper degree by an independent adjudicative organ via
procedure of democratic spirits”.%® Lay participation in the justice system e.g. the

People’s Assessors’ system is acknowledged as an implication of “judicial democracy” by

952 953 954

the senior leadership,”- judges,”* and scholars,”™" and, therefore, it has become a shared
belief among the elites. These PAs are expected to bring public opinion and sentiment into
adjudication, although it is criticised that this system fails to function as it is expected
t0.955

Lay participation in the justice system is not only expressively connected to
democratic values in China but also in the West, e.g. researchers have argued that the jury
is correlated to democracy and democratic values to some extent. When Vidmar
concludes World Jury Systems, he argues that “the jury remains an intriguing institution
that grew out of ideas associated with democracy and legal justice”.®*® The jury is
perceived as “injecting democratic values into the legal process, as a vesicle of common
wisdom, as a guard against judicial power, as an institution for educating people about the
law and as an institution that brings legitimacy to the law”.%" As democracy is a very
loose concept including various types, this section will discuss democratic values in term
of participatory democracy, which is most relevant to jury. The jury as participatory

democracy is also acknowledged by other scholars, e.g. Albert W. Dzur refers to juries as
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“participatory democratic institutions”;>>® Blake argues that jury trial is “participatory
democracy, direct involvement in the decision making institutions of the state, rather than
the representative democracy which forms the basis of parliamentary or local
government” %%

Dzur argues that “government institutions are ineffective, unstable, and vulnerable
to bias without citizen participation.”®®® However, nuances of the jury — one of the most
significant forms of citizen participation in the justice system -- could make a big
difference to its impact, e.g. whether citizens fully understand the meaning of this duty
and are willing to participate, whether they have the power to make their decision
independently, free from the fear of retaliation by the state etc. Democratic values cannot
be implicated within the justice system without any conditions. Writing in the 1960s,
Jearey argued that in any jury there might be jurors who refuse to agree with other jurors
because of “stupidity, bias, corruption or, more frequently, plain obstinacy”, and it was
more likely to happen in a country “where the jurors are comparatively poor and
ignorant”, when he explained the problems of trial by jury in several British African
territories.%!

Another example is the early English jury. The jury has been developed in England
over centuries and inherited by many common law countries and enshrined in e.g. the
US’s constitution because of citizens’ distrust of the state power. However, the early
English jury was not an independent fact-finder and was not free from fear or pressure
when carrying out their duty. As Lloyd-Bostock and Thomas note, early jurors
experienced physical coercion e.g. being locked up without heating, food etc. until they
return a guilty verdict, and the notorious Star Chamber punished jurors who refused to
convict.*®2 The English jury did not become an independent powerful fact-finder until the
Lord Chief Justice’s landmark decision on Bushell’s case, which arose from a previous

case where two Quakers were charged of unlawful assembly and the jurors who refused to
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convict and pay a fine went to jail instead of the defendants; as it has established that the
jury should not be punished if they reach a verdict according to conscience.?® With
impunity, the English jury may acquit even when the law and evidence indicate the
defendant’s guilt in a number of cases e.g. a jury acquitted Clive Ponting who was accused
of leaking official secrets, and therefore Lloyd-Bostock and Thomas argue that “jury
nullification” — “the right of juries to decide according to conscience and refuse to apply
the law” is central to the democratic values of jury.%*

Blake argues that the jury is not only important in the cases against freedom of
expression but also important to restrict the police powers, e.g. acquittals of charges of riot
and the like against miners in 1985; and sometimes the prosecution abandoned cases
rather than leave them to jury acquittal.®®® This argument might bring some insight into
China’s situation. Abuse of police power is a serious problem affecting both fairness and
public confidence in China. Some cases where police power abuse is involved did raise
intense public opinion and concerns, e.g. the “hide and seek” case discussed in Chapter 3
and Yang Jia’s murder trial discussed in Chapter 4. Scandals of torture for evidence or
confession is acknowledged and studied by many scholars,®®® and extensively reported in
the news coverage of some high profile cases e.g. Zhao Zuohai’s case.®’ Chinese judges,
like Japanese judges who will be discussed later, often rubber stamp the prosecution’s
charges, which are mainly supported by the evidence from police investigation even if
some is obtained through torture, as discussed in Chapter 3. Abuse of police power has
raised serious concerns about miscarriages of justice and its infringement of the rule of
law, e.g. the police campaign -- “cracking-down mafia crime” in Chongging is criticised
as “the police cracking-down crimes like a mafia”. How to restrict police power and test
their evidence by an independent mind is thereby a practical concern (although this is only
one of the many conditions e.g. effective defence lawyers which could contribute to
restricting police power). However, whether China can establish a jury as independent as
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the English jury is uncertain, as even the Chinese judiciary are not independent, which is
established in Chapter 3. If the jury just rubber-stamps the prosecution’s charges like
Chinese judges do, it is unlikely to make a difference, as Blake argues that the
unpredictability of jury’s verdict is the guarantee of its independence.®®%®

This thesis argues that the essence of democratic values within the justice system is
to restrict the state power by genuine public engagement and entitle the public to
challenge any possible abuse of state power; otherwise, any institutions rhetorically
bearing democratic values would be no more than symbolic, especially in an authoritarian
state. The establishment of a jury or any jury-like democratic institutions in the justice
system thereby is not only a technical legal issue as to who is the best fact-finder or
decision maker. Restriction on state power is one of the reasons why the details of the jury
system vary from different common law jurisdictions but they are still regarded as a
democratic institution. In the cases which are eligible for jury trials, citizens are able to
challenge malicious prosecution (e.g. prosecution for the purpose to persecute outspoken
citizens) or a law which is against the beliefs and values which are actually widely
diffused in the community instead of what is represented by the state ideology. If there is
no prospect of restricted state power, even if jury or lay assessors are established, they
could not be able to be an independent fact-finder or decision maker and will not be an
independent check on any abuse of power. This is a more fundamental reason for a lack of
representativeness of China’s PAs and its decline in practice, which has been discussed in
Chapter 3.

Juries or jury-like democratic institutions are not simply the appearance of a number
of ordinary persons in the court. If a system does not grant some power to the citizens,
other institutions might remain to restrict these democratic institutions to function as they
are supposed to. Japan’s previous experience with the jury system (1928-1943) is an
example. In the previous Japanese jury system, Japanese judges had power to “disregard
the jury’s answers, seat a new jury, and try the case de novo” which “allowed judges to
continue to make the final decisions on guilt and innocence”.%° In China, the law requires

a “full review” of cases on appeal: review both the fact-findings and legal applications of
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the case, which is not restricted by which part the defendant appeals against or the
prosecution protests against. If this principle remains with the establishment of jury
system, Chinese judges will have the chance and power to reverse the jury’s verdict at
least theoretically. What is likely to happen subsequently might be like Japan’s previous
experience: defendants, voluntarily or at the suggestion of attorneys, might waive their
right to jury trial “as a way of expressing piety to the authority of the judge in hopes of
leniency in sentencing”.>"®

It is also possible for the state to restrict what kind of cases that are eligible for jury
trials and exclude political dissidents etc. who might challenge the political stability via
trial by jury. In China, sensitive cases usually are not tried by panels where PAs sit or the
pilot People’s Jury, as discussed in Chapter 3. Japan’s previous law on jury trials is
another example, which makes “criminal defendants who adhered to communist and
socialist ideologies” ineligible for trial by jury.®’* Even if jury trial is accessible for
defendants in political sensitive cases, it is not impossible for an authoritarian state to
manipulate jury selection and summon a “safe” puppet jury, which will not challenge their
authority. In Chapter 3, it is discussed that the selection of the pilot People’s Jury is not
always random, and jurors could be deputies to the local People’s Congress, members of
the local committee of the CPPCC (zhengxie weiyuan) etc. who are also part of the state
bureaucracy. Under such circumstances, before the prospect of changes of power
distributions is seen, it is unlikely that the PAs or the pilot People’s Jury can bring
democratic values to real life in China, at least not in the cases which most need
democratic challenge to the state, although they might be propagandized for a better
image of legitimacy of the justice system.

After what counts as democratic values of public participation in the justice system
Is established, a question arises: are they intrinsic to a legitimate justice system? Is
citizen’s participation in the justice system a must-have? The next section will discuss this
question by breaking it down into two parts: 1) discussion of arguments on democratic
justice by comparing it with expert justice and examine how it is connected to the
legitimacy of the justice system with notes on the negative impact of democratic justice;

2) argue that democratic justice’s correlation to the legitimacy of the justice system is not
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isolated from its cultural context by comparison of different cultural perspectives to

democratic justice.

6.1.2 Are Democratic Values Intrinsic or Indispensible to a
Legitimate Justice System?

Socrates’ trial and his death with his open critique on democratic institutions and
justice leave a shadow over the lay participation in criminal justice. Nevertheless,
democratic institutions e.g. the jury still remain and function in the justice system of a lot
of jurisdictions. The jury trial has over eight centuries’ history in England and has spread
to a number of countries. It is established and based on the assumption that “jurors provide
useful insights regarding contested facts and inject community values of equity and
fairness into their decisions” and also “create a sense of legitimacy about the legal
process”.%"2 There is popular support for jury trials in England and other jurisdictions
indeed. For example, the British Social Attitudes Survey 2005 finds that 88% of the British
public perceive “trial by jury if charged with serious crime” is very important.®”® The right
to trial by jury was rated as more important to democracy than any other rights given in the
survey questions e.g. the right to protest against the government.®”* There was very little
variation in support of jury trials despite different political affiliations.®”® Juries have
received more public confidence (80%) than any other criminal justice institutions except
the police (81%). A majority of the British public perceive that juries can reflect their
views and values better than judges and magistrates, and have expressed their preference
for a jury rather than a judge and two magistrates or a judge alone to decide their guilt or
innocence if they become the defendant in court.®”® Over 80% of respondents believe a
jury will return a correct verdict and they are “more likely to get fairer trials if tried by jury

than judge only”.%’” New Zealand also shows consistent public confidence in juries.®’®
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However, Lloyd-Bostock and Thomas note that “it is ironic that the English jury, which
has served as a model for other countries, is in a state of continuing decline just as jury
trial is being revived in a number of countries”.%’® A criminal jury is used less often —
about 1% in most countries, and even in the US the rate is about 8%.%8 A jury trial is only
used in a very small percentage of criminal cases. The Supreme Court Act 1981 also
restricts that only four kinds of civil cases may be tried by jury. A number of proposals
have been made to restrict the actual use of juries in England and Wales.®! Most people in
England are unaware of the proposals to restrict the right to jury trial, although most
respondents of a survey opposed such proposals once they were briefly informed.%?
Similarly, Australia and Canada also showed strong resistance to restrictions or the
abolition of jury trials.%® Restriction to the right to jury is a highly controversial issue. In
contrast, jury trial has been revived or introduced in some civil law jurisdictions e.g. Spain
and Russia. Questions arise to what extent the jury is still related to the legitimacy of this
justice system; and whether democratic values always have a positive impact on the
legitimacy of the justice system.

The democratic impact on the criminal justice system might lead to a less legitimate
profile and the US is an example. Whitman argues that the US criminal justice system is
more retributive than in continental Europe, as its democratic politics or “demagogic
politics” has more impact on criminal justice than it does in continental Europe.%
However, Dzur argues that such critiques on democratic justice could be misleading by
taking the Apology as an example. Dzur stands with Aristophanes (who satirised Socrates
in Clouds and juries in The Wasps) acknowledging that experts are no more free from
undue influences than jurors are; however, he further argues that “it is the clouded and
sealed-off nature of technocracy that causes problems” where “unjust expert decisions...

will be less widely known and less able to be corrected”.%®
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However, whether public participation in the decision making can contribute to a
more open decision making process than technocracy is a complex issue. Japan’s current
mixed jury system might be a complex example of such, where six lay persons (saiban-in)
and three professional judges constitute a jury, which decides both culpability and
sentencing, and only requires a majority vote.*® This reform is out of the concern that
public confidence in the criminal justice system declined as a result of a perceived
homogenous judiciary who are out of touch with the public and lack of common sense and
some high profile miscarriages of justice where the innocent were sent to prison.%’ In
order to stem any possible public punitiveness, professional judges will sit with jurors,
and they will be “explaining to lay jurors their logic and methodology and guarantee that,
at a minimum, jurors consider the factors believed by the court to be important for making
just decisions”.%® However, the concerns about the degree of jurors’ active involvement
in deliberation still exist because of the hierarchical nature of Japanese society, the culture
which highly values harmony, and the group identity.%® The jury’s composition could
also affect the degree of the lay persons’ involvement, e.g. “better-educated individuals
would have more confidence to express their position in deliberation with a judge”.%®
Dzur’s argument and Japan’s experience might bring some insight into China’s current
situation.

In recent years in China, the professionalization of the judiciary has become a
general trend. However, the professionalization of the judiciary is not free from concerns
about whether a professionalized judiciary will be “out of the touch of the society and the
people”, as is openly expressed by the former president of the SPC.% It is therefore not
surprising to see a revival of the practice of the PAs as a significant symbolic of
democratic values within China’s justice system, with the CPC’s hope for its blessings on
the legitimacy of and public confidence in the justice system. However, as established in
Chapter 3, the PAs practically often just sit but are not actively involved in the decision
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making, and they thereby have limited impact on the actual impartiality and fairness of the
system. The professionalized Chinese judiciary in the developed areas are criticised by
Xin He as being bureaucratic, as discussed in Chapter 2. However, the real problem, this
thesis argues, is that the Chinese judiciary is professionalized in a justice system which
lacks openness and transparency and is not always open to public scrutiny, rather than
simply a difficult choice between professionalization and democratization. This problem
is similar to the “clouded and sealed-off technocracy” criticised by Dzur. With regard to
unfairness caused, victims of miscarriages of justice (here this thesis uses the term to refer
to any significant errors which affect fairness, e.g. the innocent are wrongly convicted, the
real guilty party goes free or is convicted but gets an unduly lenient sentence) would still
cry out that the unjust decisions need to be corrected. If such cases somehow become of
great public concern in an authoritarian state which is very sensitive to public disaffection,
the authority might “suggest” that the judiciary corrects such decision, provided they do
not perceive such correction would jeopardize its governing. In some high profile cases,
the authority could be willing to respond to popular pressure. As Hague and Harrop note,
“responding to popular pressure on non-sensitive issues can limit dissent and enhance
political stability”.%%? The politically sophisticated judiciary without independence is also
reluctant to cause the trouble of great public disaffection. Therefore, indirect public
pressure on the judiciary, rather than the more institutionalized public participation,
becomes a very occasional and temporary remedy incidental to the unfairness in a closed
bureaucracy like China, although public opinion itself is also subject to strong influence
from the state in China, which is established in the previous chapter.

Moreover, the concern about whether a more professionalized judiciary will be
isolated from the people is not simply a tension between professionalization and
democratization of the justice system. In fact, it is a tension intrinsic to the current
political system. Judges are expected to be politically sound and most of them are CPC
members, as established in Chapter 3. Hague and Harrop note that one of the CPC’s major
dilemmas is “it can only attract members by offering opportunities to acquire resources

but the dubious manner in which these are obtained increases the distance between party
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and society”.%% The judiciary is still part of the state bureaucracy, and the patron of senior
judges e.g. the president of the SPC is still a political appointment. As Hague and Harrop
note that in authoritarian states, the unofficial patronage network which provides
opportunities to politically sound clients and ignores their shady behaviour leads to
corruption.®®* Never is there a lack of scandals of corruption etc. within the senior
judiciary, e.g. the former vice president of the SPC Huang Songyou, and the recent
intensely publicized and still rising scandal of several senior judges in the Higher Court of
Shanghai that accept the service by prostitutes as bribes.*® These scandals of the Chinese
judiciary could distance them from the society. Because of this distance, created by the
unavoidable corruption from the problematic source of patronage, this thesis argues that
its justice system particularly needs more democratic symbols to portray itself in
accordance with its image constructed by the state ideology — a judiciary of the people.
Therefore, the People’s Assessor system was emphasized by the state and Chinese courts
are required to maintain such practice to different degrees in the recent years despite its
continuous decline in practice, as discussed in Chapter 3; and Chinese judges at the
primary level have to undertake some roles which might be perceived to be unprofessional
by their western peers, e.g. poverty alleviation projects etc. as discussed in Chapter 3, in
an attempt to maintain some appearance of connections to the community.

However, some of Dzur’s arguments on the merits of democratic justice compared
with technocratic justice, e.g. that democracy is better at “adjusting to circumstances,
admitting mistakes, and modifying an established pattern of decision making”, lack
evidence in different systematic and cultural contexts, and are thereby open to challenge.
This thesis argues that the extent of flexibility of decision making is determined by how
much discretion is left to the decision maker by law and to what extent the culture is
tolerant to/favours discretion empowered to the decision maker, rather than how
democratic/technocratic the justice system is. The discussion on the
impartiality/discretion of Chinese judges in its historical context in Chapter 2 is an
example of a flexible technocratic justice system where the culture also favours it. In

contemporary China, judges still enjoy extensive discretion in most of the routine cases
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(except political sensitive or high profile cases), in order to adapt to varied and changing
circumstances. Dzur’s argument therefore cannot be used to explain why China still
maintains a certain amount of democratic symbolism in its justice system.

Dzur argues that jurors can bring “socially situated juridical knowledge” to the
court.®%® However, whether the professional judges have to rely on jurors for such
knowledge is a complicated issue in China. Judges of the primary courts tend to be closer
to the community than judges of the superior courts, as was shown in the BBC
documentary program Law of the Dragon (2011) where a judge is capable of handling
cases with “socially situated juridical knowledge”. He is only one of many examples.
However, Chinese scholars and judges perceive that China is still transforming from the
“acquaintance society” to the “stranger society” and a number of regions especially many
rural areas still remain as the “acquaintance society”; as a result, Chinese judges within
the “acquaintance society”” are more vulnerable to extra-legal influences and pressure
especially channelled through guanxi or other various connections to the community
although they have such “socially situated” knowledge,*’ as they perceive that western
judges particularly the judges of common law jurisdictions isolate themselves from the
public by e.g. use of jargon, complex procedures.®*® The major concern about the capacity
of Chinese judges, openly expressed by many Chinese scholars and judges, is the uneven
improvement of professionalization and competence, as discussed in the first part of
Chapter 3. However, e.g. in England, the major public concern about the judiciary is that
they are perceived to be out of touch with the community, as discussed in Chapter 2.
Therefore, to what extent the demand of “socially situated juridical knowledge” can lead
to the establishment of a democratic institution within the justice system, e.g. jury system,
is relevant to the varied concerns in different context.

When defending democratic justice, Dzur also argues that expert justice has more
risk of losing “civic dignity”, as he regards “treating the defendant... as a coequal partner

in a civic dialogue about the law’s demands is to treat him with dignity”.%%® However, this
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thesis argues that it is a cultural belief whether the public would prefer to be tried by their
lay peers rather than a professional judge and whether they would think that technocratic
justice would risk “civic dignity”. However, Japan and Spain are two counter examples,
also with very limited evidence from China.

Democratic values might not be appreciated in a culture which respects authority
and discourage challenges to the authority as much as it is in a culture of democratic
tradition. As a result, the system is likely to keep obstacles to any democracy-like
institutions’ function. Most Japanese scholars believe that the decline of their previous
jury system (1928-1943) is relevant to the Japanese culture to different degrees, i.e. the
Japanese society is hierarchical and its people respect authority, and therefore “the
Japanese people prefer trials by ‘those above the people’ rather than by ‘their fellows’”,
and “those above the people” refer to “experienced and honest judges”, although
nowadays lay participation is more accepted in Japanese society.'% This culture is
similar to China. Traditionally, the Chinese people are more likely to present a dispute to a
perceived authority (not necessarily a professional judge). This sentiment still remains
especially in rural areas, e.g. an empirical study on the dispute resolution in a Chinese
village found that the villagers still tend to appeal to different “authorities” to solve their
disputes under different circumstances, e.g. the village cadre, the local government, the
local court, or “able persons” who are perceived to be “very experienced”, at better social
and economic status, “better educated”, “excel in dealing with people” and perceived to
be fair by the villagers, etc.2%%! These “able persons” apparently are different from twelve
men randomly selected from their peers. However, China is experiencing dramatic and
uneven social changes. Therefore, further evidence on changes of cultural and political
beliefs is needed to conclude whether Chinese people prefer to be tried by a more honest
and fair judiciary or their fellow citizens nowadays, when they are frustrated at the
performance of the current judiciary e.g. due to corruption.

In Spain (1997), a year after the re-introduction of the jury system, a survey found
that over a half of the Spanish public preferred trials by professional judges to lay jurors,

compared with almost a half of the Spanish public preferred to be tried before a jury; and
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over a half of them perceived judges are more likely to reach a just decision.'°°> Thaman
also notes that the acquittal of Mikel Otegi has drawn the Spanish public’s attention to the
new jury system but in a very negative way, and the Spanish public suspected that the jury
returned such a verdict out of “fear of retribution” or “sympathy with the Basque
Nationalist”.1% If such suspicion is true, it suggests that the jury is not always able to
represent the values and beliefs shared in the community in individual cases if they are
biased or under pressure. Spain’s experience also suggests that the establishment of a jury
does not automatically assume public engagement in the justice system. First, the Spanish
public also showed very little interest in serving on a jury.'° Second, as Thaman notes,
prosecutors also try to avoid jury trials by downgrading charges or “reaching agreements
with defendants” in minor cases, and there has been “remarkably few jury trials”.19% If the
jury system is established in a society where most people resist this duty, its operation will
confront problems. On the other hand, establishment of the jury systems is not always
solely motivated by the pursuit of democracy, e.g. Japanese scholars argue for a jury
system out of concerns about judges’ ability as fact-finders for two reasons: the first one is
the “trial by dossier” where judges “simply rubber stamp” the prosecution’s factual
findings and legal conclusions; the second one is that Japanese judges are regarded as an
elite group with “limited range of life experience” which “may negatively affect the fact
finding abilities”.19%

However, whether an inquisitorial system can accommodate the jury or whether the
jury could become a better fact finder than judges in the inquisitorial system is another
story. Vidmar argues that inquisitorial procedure does not accommodate jury trials as well
as adversarial procedure, and argues that in the 18" century the English criminal jury
functioned in a more inquisitorial than adversarial system, where judges had a

“dominating role in instructing the jury not only on the law but on what the verdict should
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be... the juries usually followed instructions”.*%” Thaman argues that trial by jury is in
contradiction with the three principles assumed by inquisitorial criminal procedure: “(1)
the duty of the state...to ascertain the truth, (2) the necessity of reviewability of judgments,
as reflected in the requirement of providing reasons for findings of guilt or innocence, and
(3) the principle of mandatory prosecution (‘legality principle’)”; the third principle
restricts “unbridled discretion of juries” and plea-bargaining.1°® China’s justice system
has a strong historical inquisitorial tradition.1°®® The contemporary Chinese justice system
has also adopted the inquisitorial mode, although there are reforms of some details
towards the adversarial procedure. There is no cross examination of witness, and it is also
a very rare event that witnesses take the stand and give testimony at trials in China, e.g.
half of the courts of a city had no witnesses take the stand at criminal trials in 2004, and in
the same year, only 0.38% of criminal trials had witnesses’ participation in the courts of
this city.2%2% The routine practice is that each party reads out the statement of witnesses
and they argue over these statements on paper. However, the principle of orality i.e. the
oral examination of witnesses in court “has always been at the heart of the English trial,
partly because of the dominant role played for centuries by the jury”.1°! In order to
protect vulnerable and intimidated witnesses, interviews of witnesses via live links is
increasingly used; although research finds that jurors may appear to prefer to give live
evidence even if this does not appear to affect jury deliberation, and there are mixed views
about whether video interviews, compared with conventional live testimony, would
impair/improve/have the same impact on jury’s ability to evaluate witnesses’ testimony
and their decision making.'%*? This suggests the close correlation between jury trial and
witness testimony in court. Therefore, with regard to witnesses’ frequent absence in

Chinese courts, to what extent introducing the English jury to China can make a difference
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to fact finding in criminal trials is uncertain. Moreover, this thesis argues that the
inquisitorial procedure and the system where the state (judges and public prosecutors) is
responsible for establishing the truth and deliver justice and maintain their authority
through excising such duty, which is established in China, is fundamentally conflicting
with institutionalized public engagement in the decision making of individual cases. It is
also in contradiction with such a system to introduce public opinion through any kind of
intuition and decide cases according to these “public opinions™.

The impact of democratic institutions within the justice system is mixed. Apart from
the arguments on the positive side for the use of the jury which are discussed above, jury
trials also might have a positive impact on the political democratic participation. Gastil et
al. have found that “jurors who served on criminal trials that reached verdicts became
more likely to vote in subsequent elections”.2%*® They thereby argue that “the jury system
may serve as an institutionalized school for political participation”.1%14 On the other hand,
the jury is not a perfect institution and does not always indicate fairness. There are various
kinds of jury misconduct, e.g. in the UK, one juror was listening to an iPod when the
defendant was giving evidence; others have carried out their own research about the case,
brought extraneous materials into the jury room, etc.'%*> which will affect the perceived
legitimacy of the justice system. Similar jury misconduct are also found in other
jurisdictions, e.g. in Australia.'®*® Therefore, the jury’s impact on the legitimacy of the
justice system is a complex picture, as Abramson notes at the very beginning of We, the
Jury:

trial by jury is about the best of democracy and about the worst of
democracy. Jurors in Athens sentenced Socrates to death for religious
crimes against the state, but in England jurors went to prison
themselves rather than convict the Quaker William Penn. Juries
convicted women as witches in Salem, but they resisted witch hunts for
communists in Washington. Juries in the American South freed
vigilantes who lynched African-Americans, but in the North they
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sheltered fugitive slaves and the abolitionists who helped them
escape...In short, the drama of trial by jury casts ordinary citizens as
villains one day, heroes the next, as they struggle to deal justly with the
liberties and properties — sometimes even the lives — of their fellow men
and women, %

The institution of the PAs -- a democratic symbol -- also leaves a very mixed
memory for the Chinese. It was provided in the Constitution 1954 (the first of the four
constitutions of the PRC), and became associated with mass political campaigns for class
struggle and harassing individual citizens.!%!® The People’s Assessors’ system is missing
from the current constitution, and is only provided as optional in the current civil
procedure law, the criminal procedure law etc., which is criticised by Chinese judges and
scholars as one of the reasons for the decline of this system in practice.?*® The SPC has
been taking efforts to raise the inferior courts’ awareness of this system and requires
practice of this system and further improvement. 1°2° In contrast, Germany has a different
attitude towards its mixed court system and lay assessors. It is not provided in the German
Constitution (the Grundgesetz), neither does the Supreme Court of Germany demand
it.2%2! Professional judges could successfully use their authority to suppress lay assessors’
influence during deliberation, and regard it as “tiresome”, although the German law
provides lay assessors a theoretically influential role to outvote the professional judges
when achieving decisions.122 Support for lay participation is rarely found in serious
academic work and it is not perceived as “an important feature of democracy or as an
essential element for the justification of criminal trials”, although support is occasionally
found in political speeches. %

When Hérnle looks at the historical background of lay participation in 19™" century

Germany, her arguments might bring some insight into understanding the decline of lay
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participation in some other jurisdictions e.g. England. Hérnle argued that lay participation
provided protection against “arbitrariness and despotism exercised by sovereigns through
judges who were dependent on them”; however, after judicial independence was widely
established and the “general distrust of professional judges based on deficiencies of the
state organisation is no longer warranted”, the historical ground for restricting judges
through lay participation no longer exists.'%* Lay participation is arguably not the only
way to implement democratic values, e.g. elected judges or judges taking account of the
perceived public opinion in individual cases, which are criticised by Hornle as they are at
the price of judicial independence.19?®

To what extent democratic values are important to a particular justice system
depends on their own citizens’ beliefs and preferences, and the varied understanding
about and attitudes towards democratic values, which are also subject to changes and
influences from other cultures. It is difficult to find a one-size-fit-all answer. This thesis
certainly disagrees with the idea that democratic values are universal values and any one
country should follow another particular country’s example. Even within the cultures and
systems where democratic values are widely shared and appreciated, it could be a
controversial issue, e.g. whether jury is representative enough to be regarded as a
democratic institution or even whether its composition matters. The next section will
discuss composition and representativeness of jury predominantly in the English jury
context and compare it with relevant arguments on China and other jurisdictions. An idea
behind the further discussion (not the central argument) is: implicit and variable principles
e.g. democracy are important for explaining why a system is the way it is, however, in

practice it is also about details.

6.2 Composition and Representativeness of the Jury and
Jury Impartiality
If a jury trial is recognized as a democratic institution, the composition and

representativeness of the jury becomes an important issue of its legitimacy, or: what jury

Is accounted to be a legitimate decision-making agency. Also, Hornle argues that the

1023 jhid, p. 137.
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participation of a small number of people is an instance of representative democracy,
where the issue of representativeness arises.'%? Should “his equals” be a representative
group, a randomly selected group, or a carefully selected but impartial and independent
group? Thomas and Balmer argue that these qualities are not always consistent with one
another, and what supports England’s jury policy is “a randomly selected jury is most
likely to be representative and a representative jury is most likely to be impartial”. 29?7
However, because of restrictions on eligibility, the early English jury had a strong
elitist composition, which was still true in the 19" century. Tocqueville notes this when he
is comparing the English jury with the American jury:
In England the jury is selected from the aristocratic portion of the
nation; the aristocracy makes the laws, applies the laws, and punishes
infractions of the laws; everything is established upon a consistent
footing, and England may with truth be said to constitute an aristocratic
republic. In the United States the same system is applied to the whole
people. Every American citizen is both an eligible and legally qualified
voter. The jury system as it is understood in America appears to me to
be as direct and extreme a consequence of the sovereignty of the people
as universal suffrage.10?®
Tocqueville might be mistaken, in that only the Grand Jury was aristocratic and
petty jurors were men with a certain amount of property but not aristocrats. However, it is
true that the English jury is not always open the entire general public. Jury eligibility was
not made independent from ownership of property and rateable values in England until
1972 and the Juries Act 1974 substantially granted eligibility to most ordinary people;
however, Blake notes that such democratic achievements did not please everyone, i.e.
judges, policemen, and lawyers complained that jurors were “too stupid, or too
irresponsible, too easily bribed or intimidated, too much of a security risk, too expensive
and the like”.19?°
Although jury service is open to the general public, under-representation of racial
and ethnic minorities is still one of the often mentioned concerns in research, e.g. concerns

about the representation on the jury of the ethnic minority groups where the defendant and
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victim are from.1%%° Some studies find that jurors are not representative of the community
in England and Wales and similar problems have been identified in some other common
law jurisdictions, e.g. “under-representation of women and ethnic minorities”.1%! This
suggests that random selection cannot always ensure a representative jury. There are also
concerns that measures taken to construct a more represented jury might erode the
principle of random selection. %32 However, Thomas and Balmer find contradictory
evidence that the computerised random selection from the electoral lists “reaches BME
(black and minority ethnic) groups in remarkable consistency to BME representation in
the local population for virtually all Crown Courts”.1%® They further explained that “the
overwhelming majority of Crown Courts in England and Wales are Low Ethnicity
Courts” and the population dynamics of the juror catchment areas can significantly reduce
the likelihood of BME serving on juries.'%** Apart from racial and ethnic element, social
class also has an impact on under-representation or over-representation of particular social
groups. Fukurai find out that “jurors’ social class positions measured by their
occupational prestige, income, and managerial authority at the work place exert greater
influence than race on explaining disproportionate jury underrepresentation”, e.g. African
Americans and Hispanics are generally under-represented on jury panels in the US,
however, African Americans and Hispanic prospective jurors with higher incomes and
jobs of greater prestige are systematically overrepresented on jury panels,10%

However, interference in the composition of the lay decision makers does not
necessarily return a more representative jury or lay panel. For example, Germany has a
mixed court system i.e. professional judges and lay assessors sit on a panel. The
nomination and selection process could be influenced by political parties and is less
random than the Anglo-American jury system, as Kiss observed, lay assessors “often have
educational and social backgrounds more similar to professional judges”, although the

system is aimed at “to be representative of “all groups in the population’”.19%¢ China is also
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a counter example. It has been established in Chapter 3 that the PAs are not representative
of the local population in mainland China, and the pilot People’s Juries also have
problems of representativeness in certain kinds of cases. This problem sometimes comes
from PAs or jurors of particular background that are specially selected rather than picked
randomly in sensitive cases, in an attempt to secure a particular verdict, as established in
Chapter 3. Interference with the random selection might leave the parties or anyone else
whose interest is at stake an opportunity to construct a jury or a panel which is favourable
to them. Impartiality and justice thereby will be at risk. Also, the arrangement of fixed lay
assessors or jurors rather than random selection might be in contradiction with the spirit of
lay justice. As discussed in Chapter 3, Chinese scholars have criticised that some courts
summon the same PAs more frequently who as a result become quasi-judges. A similar
phenomenon is also criticised in England, e.g. in the case R v. Salt, the usher of the court
asked his son to sit on the jury when there were not enough jurors, while his son had done
so on five previous occasions; the defendant appealed against the verdict on the ground
that the conviction is not safe due to the involvement of this juror. The Court of Appeal
ruled that an usher’s son who regularly appeared on a jury could come within the spirit of
disqualification of staff within the administration of justice in the Juries Act 1974, and
quashed the conviction as unsafe, although it also acknowledged that random selection of
jurors is not provided for by any rules of law.%¥’

However, it is wrong to conclude that only manipulation of the selection of PAs or
jurors is responsible for the problem of representativeness of China’s PAs or the pilot jury.
There are similarities that it shares with England e.g. personal circumstances and
commitment. In China, as discussed in Chapter 3, the retired and unemployed are more
motivated to sit as the PAs in several courts. For example, in England, uncertainty of the
length of the trial leading to uncertain time of absence from jobs increases the reluctance
of the employers towards jury service.'®*® Some summoned potential jurors are also
excused for child care and medical reasons.*®® In England and Wales, people of the

lowest household income are less likely than people of the highest household income to
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serve on jury service if summoned.®° The major reason for the non-return of jury
summonses is high residential mobility rather than the unwillingness of ethnic minorities
to serve on juries in England and Wales.1%* This suggests that practical concerns can
powerfully mould the operation of legal institutions and might lead to a gap between the
desired effect and the real effect of the public participation in the justice system.
However, does jury diversity have an impact on how juries reach a verdict? Does
jury composition affect jury impartiality? It is more difficult to find evidence for any
explicit answer in England, as the jury’s deliberations are completely confidential and the
Contempt of Court Act 1981 makes it a criminal offence to breach it.1%*2 With limited
evidence, Thomas finds that “the verdicts of all-white juries did not discriminate against
BME defendants”.1%*3 However, ethnicity could affect juror’s votes. Juries are more likely
to reach a verdict if only white defendants and white victims are involved in Nottingham
where there is a more diverse local community, compared with Winchester.044
Interestingly, research finds that “white jurors were most likely to vote to convict a
defendant when the victim was Black but the defendant was not Black™; however, it also
admits the evidence is not conclusive to provide answers to “whether all white juries
discriminate against defendants based on their ethnicity “and whether “white jurors on
all-white juries vote differently than the white jurors on racially mixed juries”.1%* In
another study, Thomas finds that “the only difference between white jurors serving on
racially mixed and on all-white juries was that White jurors on racially mixed juries had
lower conviction rates overall”.194 “[W]hite jurors on all-white juries in a diverse
community appeared particularly sensitive to the plight of a BME victim allegedly
assaulted by a White defendant”, however, in racially motivated crime cases, the acquittal
likelihood of a white defendant is not higher by all-white juries than racially mixed

juries.1%47 Generally, juries’ verdicts can be expected to be fair, as “juries appear to try
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cases on the evidence and law” and “jury conviction rates show only small differences
based on defendant ethnicity”.1%48

Some scholars argue that composition is irrelevant to jury impartiality with different
reasons. For example, Thomas and Blamer argue that influence of an individual juror’s
personal background on their personal perceptions is different from the influence of jury
composition on its verdict, as the jury’s verdict rather than individual juror’s perceptions
determines in criminal trials.*®*° Vidmar, when explaining the abolition of the Jury de
medietate linguae (which allowed the fate of foreign defendants to be decided by a jury
consisting of half members from the defendant’s community) in the Naturalization Act of
1870 in England, argues that “the universal opportunity for jury service randomizes
prejudices and causes them to be cancelled out, thereby eliminating the need for juror
vetting”.1% Vidmar also argues that individual biases will be eliminated by judges’
instructions and jury deliberation, or outvoted in majority verdict jurisdictions.%!
Abramson gives a further critique on the idea of a representative jury. Abramson
distinguishes two different ideals for jury democracy: the “deliberative ideal” (obtaining
views from different people including the minority and “inspire jurors to put aside narrow
group allegiances” to promote discussion on issues and examination of the facts) and the
“group-representation” ideal (having jurors from minorities to represent the values/biases
and interest of these groups) of jury.1%2 Abramson argues that over-emphasizing the
“group-representation ideal” aggravates the notion that “jurors are there to be allegiant
advocates for their own kind” and “the key to jury verdicts becomes whom the jurors are,
not what the evidence shows”.10%3

With regard to the idea that a jury represents the community, this thesis argues that
what they actually represent are the values and beliefs shared within the community rather
than any community member’s or group’s opinion on a particular case. A jury’s verdict is
supposed to be under the consideration of evidence. Even if a jury’s verdict is clearly
contradictory to the law and evidence, it might be justified if it is in accordance with their

conscience rather than any kind of perceived public consensus or opinion.
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Jury impartiality is a complex issue and jury composition’s arguable influence is not
the only cause. Jury tampering also affects its impartiality. It is hard to conclude that the
jury must always be more impartial than a judge or the other way around. As Howard
argues that “there is no reason to suppose that a more or less random selection of ordinary
people is going to have any less impressive an array of prejudices than a judge”.'%* The
Criminal Justice Act 2003 allows trial without a jury in cases of jury tampering and
serious or complex fraud.1%® Jurors might be bribed or intimidated, e.g. in a cigarette
smuggling case in Northern Ireland, a juror reported two partly-masked men came to his
home and tried to bribe him for case information, which caused the judge’s concern about
a “real and present danger” of jury tampering, and the retrial was heard by a judge
alone.1%® The case of the Heathrow robbery has become the first case without jury sitting
in the crown court in England, as the jury was discharged as they were unable to reach a
verdict in the second trial and the jury was discharged in the third trial because of risk of
jury tampering.%’

Jury impartiality is especially a concern in high profile cases, i.e. concerns that
jurors might be influenced by media coverage.'%® Vidmar argues that “conformity
prejudice arises when the case is of significant interest to the community” and jurors
might reach a verdict by their perceived community consensus under pressure or influence
rather than a verdict based on evidence.®® This concern is not groundless, as several
juries had to be discharged because of jurors’ inappropriate use of the internet, e.g. the
jury in the case against Dale Patterson in Newcastle Crown Court and the jury in the child
cruelty case against Jasmin Schmidt at the Old Bailey,%%° although only less than 1% of

juries have to be discharged before reaching a verdict.'%®! Judge Paget commented that it
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was “harder and harder” to exclude prejudice from trials because of the internet.1?
Judges also acknowledge public opinion’s possible impact on jurors, e.g. in the Kevin
Maxwell case in England, the judge considered public opinion polls presented by the
defence and selected jurors by questionnaires and in chamber questioning to ensure an
impartial jury.1%® Apart from questioning potential jurors, judges might also take extra
efforts during trials, e.g. American judges explain to jurors the reason for prohibitions and
remind them throughout the trials in order to cope with the influences from the
internet. 1064

Jurors are indeed open to media coverage and information on the internet. A study
finds that “jurors serving on longer, high profile cases were almost seven times more
likely (70%) to recall media coverage of their case than jurors serving on standard cases
(11%)”, and the two main media resources for jurors in high profile cases are television
and national newspapers.%®®> Most jurors did not recall the emphasis of media coverage,
however, where they do, “almost all remembered the coverage suggesting that the
defendant was guilty”.19® “In high profile cases, 20% of jurors who recalled media
reports of their case said they found it difficult to put these reports out of their mind while
serving as a juror”.2%®” With regard to the use of the internet, all jurors who admitted they
have looked for information about their cases used the internet to search information.%68
“More jurors on high profile cases admitted to looking for information about their case on
the internet during trial than jurors in standard cases.”10°

However, as Bornstein and Greene noted, “The greatest difficulty in assessing jury
decisions—from either a psychological or a legal perspective—is the impossibility, in
most cases, of knowing whether the jury reached the ‘right’ verdict”,X°’® which also
applies when assessing the impact of publicity on jury decision making. Therefore, they

argue that “the question... [is] whether the verdict was reasonable in light of the evidence
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and the law.”1%"* So far, the obtained evidence on publicity’s influence on jurors is mixed.
A study on the impact of prejudicial publicity on juries in New South Wales, in more than
a half of the trials studied, pre-trial publicity was recalled and discussed in jury rooms;
during the trials of the cases studied, jurors followed the newspaper coverage and
discussed it in jury rooms.°> However, most jurors except a few expressed that publicity
did not influence them and some stated that publicity of their trials was “inappropriate” or
“inadequate”; judges and lawyers also perceived most verdicts of these trials were
supported by evidence.X°”® Another study on juries in New South Wales also finds that
publicity is very unlikely to influence jurors: almost all jurors assert that publicity will not
influence their impartiality in assessing evidence and 83% jurors assert that “the specific
publicity had no influence at all on their verdict”.1%7*

Despite the mixed evidence, pressure from perceived public opinion and the media
could be a risk on impartiality of decision makers, whether they are jurors or judges. Some
Chinese scholars are aware that jury has taken a lot of pressure from judges by sharing
responsibility or “risk” — giving a verdict on factual issues.°” Therefore, they also give
their defence of the institutions which are criticised for infringement on judicial
independence and open justice, e.g. adjudication committees, based on its practical
function of sharing responsibility from judges. For example, when Su Li gives a mild
defence for adjudication committees of the primary courts, he argues that most of the
interviewed judges have a more positive attitude towards the adjudication committee, and
one of his explanations is that judges can resist pressure from their social connections
(guanxi) and the people that “they cannot afford to offend” e.g. local political leaders.0"®
However, whether it is a judge or a jury or someone else to deliver the verdict, one of them

has to confront the pressure and is supposed to deliver an impartial verdict. Simply
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transferring pressure to a different decision maker without improving the system and
protecting decision makers’ independence, it is unlikely to make a significant difference.

Findings from the comparison above suggest that there is more than one way to do
justice. China is attempting to explore its own way rather than simply follow the West, as
the circumstances of each state are different, which is what the Chinese authority often
asserts. The culture, historical tradition, custom etc. are different indeed. However, such
assertions might not be just an excuse to distance China from the western civilization. It
might be an idea which applies either way i.e. China might also have no intention to
expand its own system somewhere else due to this idea. A historical example is the former
emperor Qianlong of the Qing Dynasty’s letter to the English King George I11. When
King George 11l sent Lord Macartney to China for the establishment of a permanent
diplomatic relationship and further trade with China, Emperor Qianlong replied, although
with a great sense of superiority, that

If you assert that your reverence for our Celestial Dynasty fills you with

a desire to acquire our civilization, our ceremonies and code of laws

differ so completely from your own that, even if your Envoy were able

to acquire the rudiments of our civilization, you could not possibly

transplant our manners and customs to your alien soil 20”7

This thesis does not disagree to be open minded to other cultures and different

experiences; however, whether any legal system from the West is the best possible option
for China is an open question. Russell believes that it is

a profound mistake” that “we (the Europeans) are firmly persuaded that
our civilization and our way of life are immeasurably better than any
other, so that when we come across a nation like the Chinese, we are
convinced that the kindest thing we can do to them is to make them like
ourselves.107®

Conclusion

China attempts to maintain public participation in the justice system — the People’s
Assessors’ system as a symbol of democratic values, through which the justice system is
portrayed as being in touch with the people and responsive to public opinion. They also

look at the practice in other jurisdictions to draw justifications on their own institutions
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and practice with their own understandings. The jury and the like institutions are
interpreted as democratic institutions in the justice system in China and is used to justify
China’s own practice. However, the issue of public participation, public opinion and
democratic values is very complex as discussed above. The institutions of public
participation e.g. the jury in the common law system and the PAs in mainland China are
certainly perceived as symbolic of democratic values at some point. However, democracy
Is a complicated concept in itself. In the context of the common law, this thesis has argued
that the democratic values of public participation is not merely the appearance of a
number of citizens in court, but the active involvement of citizens which can restrict any
perceived abuse of state power. However, democratic values in these terms are not
demonstrated in such a way in the justice system of mainland China. As argued above, the
People’s Assessors’ system is rather a symbol of democratic values which the state cannot
afford to abandon, as the justice system is out of touch with the people for reasons such as
corruption, bureaucracy, miscarriage of justice etc. It is hard to see any prospect of a
justice system of the people and for the people until an independent judiciary is
established to stand between the state and the citizens. Democratic values in the justice
system are indispensible to China’s “socialist” ideology, and therefore some institutions
must be operated to deliver positive images of legitimacy to the Chinese people.
Therefore, China has been taking efforts to revive the People’s Assessors’ system
although it is in continuing decline in practice. If this system fundamentally lacks
democracy (e.g. the legislature — the People’s Congress is criticised of being lack of
democracy and law making lacks genuine public participation), it has to make it up
somewhere else.

In England where the jury system originates from, the jury is in continuing decline.
It is only used in a very small percentage of cases but remains as a symbolic embodiment
of a democratic institution. As previously discussed in the chapter, it cannot be taken
granted that the jury is always a democratic institution. The English jury was not open to
the entire public until the requirement of property owning was abolished, and the early
English jury also suffered from ordeals and could not restrict the state power as much as it
can nowadays. Nonetheless, the contemporary English jury still confronts other
controversial issues affecting the degree of its democratic value, e.g. representativeness of

different race and social demographic groups in jury service, how far citizens would like
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to avoid jury service etc. Democracy does not always have a positive impact on
legitimacy, e.g. as discussed previously that the punitiveness of the US criminal justice is
partly attributed to a democratic impact. Despite all of the controversies about the jury and
continuing restrictions on the right to jury trials, it is still kept as a symbol. The right to a
jury trial has deep roots in the culture and also constitutes part of the ideology.

Both China and England’s experience with their own public participation
institutions suggest that legal values and institutions are not only influenced by culture,
but could also be powerfully influenced by politics and ideology. However much they are
in decline or however little their expected features and values are translated into practice,
they are still powerfully constructed by ideology. In this context, with regard to public
opinion and its connection to the justice system, the term “public opinion” sometimes is
beyond what it literally suggests. It could be an attitude demonstrating awareness of the

significance of public confidence and/or being responsive to public opinion.
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CONCLUSION

In recent years in mainland China, a number of high profile cases have attracted
extensive attention from the public and have received intense opinions and even outrage,
which have put judges under great public pressure. Under such circumstances, the
Chinese scholars have expressed their concerns that public opinion has influenced judges’
decision making and, therefore, compromised the fundamental values of the rule of law
such as judicial impartiality and independence. The state and the CPC is concerned that
frustrating the public in high profile cases will diminish public confidence and might even
trigger riots or mass incidents and cause problems of social stability in the worst
circumstances. A dilemma appears to be that the Chinese judges have to bow to public
opinion for the sake of preserving public confidence but compromise their impartiality
and independence or they give the right judgment in light of law and evidence but frustrate
the public and risk reducing public confidence. Furthermore, this phenomenon is
theorised as a tension between freedom of speech and judicial impartiality and
independence. Most Chinese research literature on this issue is developed upon this.
When tracking the causes of this dilemma, the Chinese scholars criticise the public for
being misinformed and lacking an understanding of law and the justice system, and
therefore a popular prescription from both the Chinese scholarship and the state is to
“direct” public opinion to a “correct” direction.

At first glance, the problem appears to have arisen that public opinion or public
pressure has compromised the fundamental values of the rule of law in China, because a
number of high profile cases have eventually received a judgment which quenched the
public outrage, which is discussed in Chapter 1. However, in Chapter 1, this thesis has
also found that not all like high profile cases appear to be treated alike, and it cannot
always conclude that the court is always influenced by public opinion at the cases which
have raised the concerns of the public in mainland China. Particularly, the state and the
CPC tend to take a hard line in sensitive cases. Therefore, this thesis has decided to go
beyond the outward tension between public opinion and judicial impartiality and

independence theorised by the Chinese scholarship, and has taken a different approach to
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the issue by: 1) analyzing the imported terms “judicial impartiality” and “judicial
independence” etc. used in the Chinese literature in light of the western conventional
wisdom and searching the variable nuances of the same legal rhetoric in different
contexts; 2) analyzing what contributes to the problematic situation of judicial
impartiality and independence in China’s justice system and whether public opinion is the
major concern; 3) instead of concentrating on the influence of public opinion, analyzing
what influences that public opinion is subject to and examining how far the term “public
opinion” is a rhetorical construction; 4) analysing the perplexing values regarding public
opinion in China’s state ideology which are not translated into the practice. This different
approach has led to the discovery of more complex factors about public opinion, public
confidence, and the justice system than those that have often been taken granted,
especially as regards the actual implication of “public opinion” in a variety of contexts and
variation of the legal values and institutions of the same rhetoric in different political and
culture contexts, where the normative contribution to knowledge of this thesis comes
from.

Before the critical review goes any further, this thesis has set up the basis for this
critique in Chapter 2, inspired by the Anglo-American jurisprudence. It is against the rule
of law if a judge gives a judgement because he/she perceives that it could please the
public, as 1) public opinion often is a variety of different opinions and it would be
illegitimate to adopt any particular social group’s opinion instead of the law passed by a
democratic legislature; 2) the parties have a right to an independent and impartial tribunal,
and their case should be decided by those whom it is presented to and before whom it is
argued; 3) even if a majoritarian opinion is perceived, application of such opinion would
undermine protection of human rights against the majority’s oppression which is a
fundamental value of the rule of law.

However, judicial impartiality is implemented in a distinctive way in China for both
cultural and political reasons. The fidelity towards party doctrines and interests has
penetrated into all facets of the justice system of China. This has diminished the actual and
apparent impartiality of the Chinese judges and has affected their performance, which is
responsible for an increasing lack of public confidence. Therefore, instead of embracing
any perceived public consensus or selected opinions in selected cases as a strategy for

addressing the symptoms of lack of public confidence, it might be an option to address
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this problem by establishing an impartial and independent judiciary. It is not unusual that
the Chinese judges arrange press conference to explain their judgments in some high
profile cases in an attempt to make them more persuasive. A number of jurisdictions have
also adopted a more proactive approach to improve the communication between the court
and the public rather than staying silent. However, this should be on the premise that the
judgments in these highly controversial cases should be well reasoned and accessible to
the public, which is largely ignored in China. Not in every jurisdiction do judges give very
detailed reasoning for their decision e.g. France, however, the French judges has still
received criticisms from the French scholarship. Although one might argue that “very
detailed reasoning” might relate more to the needs of the legal profession than those of the
public, this thesis argues that if “justice must be seen to be done”, the reasoning of
judgments should be as clear and accessible as possible.

In Chapter 2, it has been shown that several western jurisdictions have also
established press offices or other institutions for improving communication between the
court and the public/media. However, these studied jurisdictions have established an
independent judiciary in order to secure impartiality. A judgment that appears to be or
actually is given partially can hardly be made persuasive to the public no matter how
many efforts are taken to communicate with the public, if the public is convinced in the
first place. With regard to China, one of the causes for the problem of judicial impartiality
is the problem of judicial independence. In Chapter 3, this thesis has studied what has
compromised judicial independence in China and has found that public opinion is not the
major concern. Instead, the powerful external influence from the CPC and the government
and the internal influence within the justice system e.g. the adjudication committee
contribute most to the problem of judicial independence. The subordination of the interest
of justice to the interest of the ruling CPC and its government is responsible for a lack of
both the institutional independence of the court and the independence of individual
judges.

What is actually able to undermine judicial independence in China is also revealed
by the dynamics of how public opinion could possibly eventually influence the decision
making in individual cases. As studied in Chapter 3, intense public attention or discontent
could raise the CPC’s or the government’s concern about social stability, and they might
instruct the judge to decide the case in a particular way to quench public outrage, provided
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that the case is not a sensitive case and is politically negotiable. It is unlikely to foresee an
independent judiciary in an authoritarian country and, therefore, an authoritarian regime
might have to appeal to such strategies to allay the phenomenon of the crisis of public
confidence. A social context for this explanation is the social unrest in China, which is
also studied in Chapter 3 and where intense public discontent could jeopardize social
stability. However, such dynamics would reinforce the influences which undermine
judicial independence, even if a fairer decision is achieved in individual cases. Moreover,
as the Chinese authority is selectively responsive, what counts as public opinion depends
on what it would like to respond to, which could be the perceived majoritian opinion or
opinions of elites because of their ascendency, and the opinions of disadvantaged social
groups might remain unheard, though they too are sources of public confidence. At this
point, this thesis has established that public opinion is not the major concern for judicial
impartiality and judicial independence, which is the first step that this thesis has taken to
critically review the consensus of the Chinese research literature on this issue.

In an attempt to mobilize public confidence and reduce the risk of intense public
discontent, China is making efforts to revive the institution of public participation i.e. the
People’s Assessors’ system (although it is in decline in practice) and several provinces
have established the pilot People’s Jury, which serves as a symbol of democratic values
and legitimacy for China’s justice system. It is also portrayed as an intuition to introduce
public opinion into the judicial decision making process, or it serves as a barometer of
public opinion (e.g. the pilot People’s Jury) and thereby as a means to secure more public
support. In other western jurisdictions studied in this thesis, public participation, e.g. the
jury, is regarded as an opportunity for members from the general public to be better
informed about the justice system and to be aware that a legal case could be a more
complicated story than presented in media coverage, therefore public confidence is
expected to be improved through citizens’ involvement. However, in the Chinese forms of
public participation, the PAs and the pilot People’s Jurors are not always randomly
selected members from the general public, and have problems of representativeness to
different degrees. It is doubtful how far such democratic symbolism could improve public
confidence. At this point, a significant issue starts to be involved in this analysis — public
confidence. Therefore, this thesis has moved on to the study of public confidence and
public opinion in light of the principle of open justice in Chapter 4.
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As previously argued in Chapter 4, from the experience of other jurisdictions, the
main resource of public confidence is people’s experience with the justice system and the
stories of other people’s experience. Only when such experience is not available, they will
turn to the media as an alternative information resource. Therefore, it challenges a widely
shared assumption: that the problem of public confidence is caused by an ill-informed
public and their misunderstanding of law and the justice system and providing more
information e.g. through public legal education can improve public confidence. More
information does not necessarily improve public confidence. If the law or the justice
system has problems, people could possibly learn from their experience or stories of other
people’s experience, or media coverage. Under such circumstances, more information
might even diminish public confidence. This argument is applicable in China. Various
problems in China’s justice system such as scandals of miscarriage of justice, corruption,
lack of transparency etc. have already caused grave damage to public confidence in the
justice system. Therefore, in controversial high profile cases, judges might invite
suspicions from the public if they do not decide the case in the way which the majority of
the public perceive to be fair. Politically sophisticated judges are also concerned about any
possible petitions or mass incidents which might be fuelled by an unpopular judgment,
and its potential negative impact on their career, as they are not independent and could be
removed from their office — or “held accountable” -- by the CPC to demonstrate that the
CPC stands with the Chinese people. The public discontent about the general performance
of the justice system, associated with a lack of judicial independence, has put the Chinese
judges in a much more vulnerable position when confronting public pressure than their
western peers. Therefore, the issue of the tension between public opinion and the justice
system is not as simple as asserting that judges should develop a thick skin or the public
should be better informed.

Furthermore, how well the public could be informed depends on how open the
justice system is. A justice system which lacks transparency and openness will skew
public opinion, impede public scrutiny, and eventually jeopardize public confidence. In
Chapter 4, it has been established that China’s justice system still maintains a strong
secrecy feature and lacks transparency, which is also revealed in a number of high profile
cases studied in this thesis. These factors, along with the problems of impartiality and
independence of the judiciary which has been studied, have established the conditions for
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a frustrated public. A sealed off justice system will lead to limited reliable information
resources, and thereby will skew public opinion. In China, what leads to a misinformed
public is distinctive from the western jurisdictions studied in this thesis e.g. England. In
the western jurisdictions that this thesis has discussed, the major cause for a misinformed
public is the media especially the tabloid’s influence. The media present sensational
stories of crime to the public to catch their attention and are often driven by an attempt to
increase market share, which misleads the public with illusions such as: the criminal
justice system fails to reduce crime while criminologists find that the crime rate is actually
reducing; judges are too lenient to offenders etc. Under such circumstances, the strategy is
to provide more balanced information to the public e.g. through public legal education
projects, which are less applicable in China. At this point, a crucial issue arises over
whether public opinion could possibly be restricted or moulded through control of
information resources or even constructed in an authoritarian state. This thesis has then
moved on with studying this issue in Chapter 5.

China’s justice system is lacking in transparency and openness and as a result
reliable information resources are restricted. Under such circumstances, media coverage
and the diverse information e.g. grapevine news on the internet become important
information resources, which are studied in Chapter 5. In China’s state ideology, one of
the many important functions carried by the media is the “supervision by public opinion”
which literally means public scrutiny through free expression. However, ironically, the
Chinese media is commercialized with limited independence and freedom and still is
subject to censorship, as an out-spoken media is perceived to impinge on the image and
interests of the ruling CPC. In sensitive cases, the media have to stay mute or are only
allowed to publish the “standard draft” (tonggao) provided by the state news agency —
Xinhua News Agency. Censored media would also skew public opinion, and the
“supervision by public opinion” is in fact under the supervision of the state and thereby
cannot constitute an independent check on state power, including judicial power. The flow
of information brought about by the dramatic development of the internet in China has
challenged the traditional paper media censorship, as it has increased the difficulty to
control information and comments. However, it still remains possible to control online
information, as the internet has also received rigid censorship. A number of Chinese

citizens have been punished for their postings on the internet, which has sent a message of
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deterrence to any potential trouble makers. In order to dilute critical speech on the internet
for a better image, local governments and courts even hired “internet commentators” to
post positive comments anonymously on the internet. Under such circumstances, the state
is directly involved in constructing public opinion, which increases the difficulty to
discover what public opinion really is. Therefore, as previously argued in Chapter 5, the
difficulty of recognizing public opinion also provides an opportunity for the authority to
“represent” public opinion — asserting public opinion is what they would like it to be and
sometimes the term “public opinion” in the authority’s statement becomes a rhetorical
tool to justify that a certain legal policy is based on popular support and for public
interests.

The critical review of this thesis has not terminated at this step. China’s obsession
about the tension between public opinion and judicial impartiality and independence is
derived from its distinctive understanding of democratic values of the justice system and
its co-relation with public opinion. Their theoretical basis for public opinion’s necessary
connection to the justice system is that a legitimate — especially a legitimate socialist —
justice system should maintain democratic values, which also constitutes the justification
for public participation in the justice system, as asserted by the Chinese scholars (see the
literature review and also the discussion in Chapter 6). In order to give a more in-depth
understanding of China’s situation and also a further critique of the debate within the
Chinese scholarship, this thesis has discussed democratic values and public participation
in the justice system from a comparative perspective, including both common law
jurisdictions e.g. England, and also a jurisdiction which shares more similarities in
cultural aspects, namely Japan. In Chapter 6, this thesis has established that democratic
values in a liberal democracy indicate genuine public engagement in the justice system
which enables the public to challenge any perceived abuse of state power. However, in an
authoritarian country like China, democratic values are translated into the appearance of
the justice system’s connection with the people e.g. institutions of public participation —
the PAs and its response to public opinion rather than restrictions on the state power
through democratic institutions. Therefore, the theoretical basis for the justice system’s
connection with the actual public opinion, argued by the Chinese scholarship, is absent. In
other words, this theoretical basis is ideologically constructed for an ideologically

constructed “public opinion”.
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In summary, public opinion could indirectly influence China’s justice system under
some circumstances; however, it is also subject to strong influences from the media which
are still controlled by the state and from information on the internet which is under rigid
censorship. Public opinion is even constructed in China through a number of ways as
studied in this thesis: 1) as discussed in Chapter 1 and 3, not every high profile case’s
decision has pleased the public, the authority only selectively respond to popular pressure
if they perceive such response could mobilize public support and will not diminish or
compromise their power; therefore what constitutes “public opinion” is subject to what
the authority or the CPC is concerned about and would like to respond to, and provides the
CPC a chance to assert what public opinion is and portrays itself as representing public
opinion to construct democratic support for its legal policy; 2) as studied in Chapters 4 and
5, restricted reliable information resources -- information which could be released by the
court and censorship of alternative information resources e.g. media and the internet has
skewed public opinion; 3) as discussed in Chapter 5, local government and the courts hire
“internet commentators” to post positive messages and dilute negative speeches on the
internet anonymously, which appears to be opinions from the public; 4) as studied in
Chapter 3 and argued in Chapter 6, the institutions of public participation — the PAs and
the pilot People’s Jury remain as important symbolic democratic values that seek to add to
the legitimacy of this socialist justice system and are also justified as institutionally
introducing public opinion into the justice system; however, the problems of
representativeness of the PAs and pilot jurors suggest that “public opinion” in this context
becomes an ideological rhetoric for the appearance of connections between the justice
system and the public.

The core finding of this thesis is that the current discussion on the tension between
public opinion and judicial impartiality within Chinese scholarship uses the term “public
opinion” as a loose concept which is in need of further clarification, and it ignores the
variation of the substance of the term “public opinion” in different contexts, e.g. public
confidence, or opinions led by the elites and branded as “public opinion”; at the same
time, it fails to develop its argument on a clear position of whether public opinion should
be adopted in the judicial decision making process, and therefore leads to the struggle of
looking for the balance between public opinion and judicial impartiality or which is
theorised by them to be the tension between the freedom of speech and the fundamental
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values of the rule of law such as judicial impartiality/judicial independence; moreover,
such approach ignores a crucial fact of the malleability of public opinion i.e. public
opinion itself is also subject to various influences, e.g. restrictions of access to information
resources, censorship, the propaganda strategy employed by the authoritarian regime, etc.
This thesis has studied the dynamics between public opinion and the judicial decision
making process not only in China’s distinct cultural and social context but also its distinct
political ideological context, as the political ideology also acts as a powerful factor
shaping the legal system and public opinion or the appearance of public opinion.

Based on all of these findings, this thesis tempts to argue that the Chinese debate on
the tension between public opinion and judicial impartiality and independence is
groundless and therefore is a pseudo debate. This debate overlooks the real problems
which have undermined impartiality and independence of the Chinese judiciary and also
public confidence in the justice system. The prescriptions based on the assumption of a
tension between public opinion/freedom of speech and the fundamental values of the rule
of law are less likely to have their expected positive effect on these real problems.
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