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1 7 Managing Stakeholders
Conflicts

Helder Moura and José Cardoso Teixeira

17.1 Conflicts: a behavioural process

It is not unusual that a chapter on conflict management, which is about, generally speaking,
helping people or organizations that are in conflict with each other to deal with their differ-
ences, opens up with this statement (Moore, 1986 cited in Gordon, 1966):

All societies, communities, organizations, and interpersonal relationships experience conflict at one
time or another in the process of day-to-day interaction. Conflict is not necessarily bad, abnormal,
or dysfunctional; it is a fact of life.

Typically, a conflict situation results from resource shortage and antagonistic feeling.

Conflicts may arise between individuals, between groups of individuals and between

@ organizations. Conflict situations between people are subjective, meaning that although @
objective reasons may exist, conflict only breaks out if those reasons are perceived. Conflicts
between people may trigger out organizational conflicts for the simple reason that organiza-
tions are (still) governed by people. However, organizational conflicts may have other root
reasons, for example resource interdependency. A common definition of conflict is a proc-
ess that begins whenever an individual or a group feels negatively affected by another individual or
group. In other words, people are in conflict anytime one’s actions obstruct or by any means, make
other’s performance, less efficient.

Individual conflicts exist in all human relations and those within the construction
activity are no exception. Due to the great diversity of people involved in construc-
tion projects and to the enormous variety of situations emerging from the construction
process, individual conflicts in this activity deserve particular attention. Groton (1997)
found that conflicts between people in construction arise as a result of poor interpersonal
skills, inefficient communication, lack of responsiveness and unethical or opportunist behaviour.
Conlflicts of this nature may remain within the individual sphere of people involved or
build up to the organizations they work for if not adequately handled. This may easily
develop into organizational conflicts, affecting several organizations participating in a
construction project.

On the other hand, because organizations act through individuals, then conflict events
emanate from key actors within the organizations, due to their different perceptions
on a particular aspect about which they are unable to agree. This applies both to group
conflicts within an organization (for example, inter-department conflicts within a contrac-
tor’s organization) and to conflicts affecting several organizations working together in a
construction project (for example, between the owner and the contractor). Beyond people
issues mentioned above, Groton (1997) suggested two main identifiable group causes for
organization conflicts: project uncertainty and process problems. Examples of the former

286


https://core.ac.uk/display/55617134?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1

Managing Stakeholders Conflicts 287

are pre-existing conditions and outside forces and of the latter are incomplete project scope
definition and poor performance.

In view of the above, the following definition for a conflict applies: an interaction of
independent people who acknowledge different objectives, wishes and values in the other part,
capable of interfering with their own. In this statement, there are three ingredients that
seem to be present in every conflict: interdependence, perception (at least by one part) and
antagonism.

In fact, conflict has always been present in organizations taking part in construction
ventures since ancient times. One of the first reported conflict management practice
between construction stakeholders took place in Ancient Greece (some authors identify
the first civil engineer in European history as the Greek Eupalinos, responsible for the
construction of the Samos island tunnel in the year 550 BC), where, after public inter-
views for selecting the contractor of a new statue or building, citizens were informed
about actual progress and the cost of the construction project. This and other type of
measures related to conflict avoidance tactics were also used in Ancient Rome, where
construction contracts ought to define technical specifications, materials, guarantees or
payment schedules, in order to adequately distribute risk between the owner and the con-
tractor. Moreover, some conflicts have so deep historical, cultural and political roots that
they are seeded by unstructured discernment and cannot be managed by the traditional
way (for instance, the resolution of stakeholders’ conflicts resulting from construction
errors were already a concern in the ancient Hammurabi Code of Laws dated back to
about the 18th century Bc).

The first perception is that a conflict in construction has negative consequences but it
may not be the case. Literature generally distinguishes between functional and dysfunc-
tional conflicts. A functional conflict leads to the improvement of the production process or to
a better outcome than would otherwise be expected. On the other hand, a dysfunctional con-
flict prevents progress, has negative effects in production and conducts to poor outcomes.
The former is positive or productive while the latter is destructive and generally leads to dis-
putes. Additionally, a functional conflict may lead to or degenerate into a dysfunctional con-
flict if inadequately managed.

Generally speaking, construction stakeholders aim at preventing disputes because of
their possible harsh consequences. Some people will fiercely try to avoid conflicts because
of the fear that conflict escalation will lead to unpredictable effects or retaliation. But there
are also people who may benefit from disputes in terms of financial advantages, identity,
status or power. For those people, a dispute may be viewed as an opportunity to engage
diverse opinions and ideas from people holding different perspectives on the conflict
issue.

The best way for solving conflicts (either individual or institutional) is transforming
them into problems — or preventing them to evolve from these. The fundamental difference
between these two concepts is that unlike in conflicts, there is no negative attitude or even
hostility between parties involved in problems. In a conflict, there are antagonistic parties
whereas in a problem there is a set of people working together to reach a solution. For prob-
lem solving, it is paramount that each individual feels he or she is part of the solution, not
part of the problem.

The first step for conflict solving is conflict analysis, encompassing conflict types and con-
flict causes. Although these have broadly been addressed above, root causes for conflicts
must be further investigated. Additionally, as with any other social course of action, there
is a conflict process bringing in results and effects. The following sections present the most
common types of conflicts between construction stakeholders and explain how they can be
effectively managed.
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17.2 Types of conflicts in the construction activity

Conflicts vary in terms of their legal, political and institutional framework, economic con-
strains and pressures, people’s culture, social structure, stakeholder interests, technical
knowledge, environment and history just to name a few influencing factors.

Conflicts may involve stakeholders external or internal to the project or a combination
of those. Conflicts between external stakeholders may be the most difficult to resolve
because of their diversity and because of the lack of established procedures for tack-
ling most of them. For example, in developed societies, public opinion tends to be more
opponent than supporter of a construction project encompassing some environmen-
tal impact, although it may respond to a specified public need; on the contrary, in less
developed or poorer countries, public may be more keen to accept the project if it aims
at solving important infrastructure needs (transportation, sewage, pipelines, water treat-
ment, etc.).

Conflicts may involve two parties or several parties for the same reason or for a diver-
sity of reasons. For example, a construction project may trigger out conflicts between the
contractor and the client for lack of quality and excessive cost of the output, between
the public administration and both the promoter and the contractor for noise impact and
between the contractor and the site neighbours for lack of parking places on the sur-
rounding area. The first step for adequately managing those conflicts is looking at them
one by one. Still, a specific conflict may involve several parties from each side. Figure 17.1
shows the conflict logics between a set of m parties (individuals, institutions, etc.) from
one side and a set of n opponents from the other side split into m X n conflicts between
each pair of parties.

In the following subsections, it is assumed that conflicts involving several parties
may always be broken up in a set of conflicts between two parties taking place at the
same time.

) m ) n .
Parties Conflict Parties
Il
mxn
. 1 . 1 .
Party i Conflict Opponent j
. 2 . 2 .
Party i+1 Conflict Opponent j+1

Figure 17.1 Splitting conflicts among several parties into a set of conflicts between two parties.
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Conflicts may also be categorized in respect of the typology in:

e Open conflicts, when it is everyone’s knowledge.

Hidden conflicts, when it is known of some people only.

e Latent conflicts, when the conflict comes to the surface if, and only if, something changes
the status quo.

With respect to the clearness of possible solutions, conflicts can be defined as (Rijsberman,
1999):

o Well defined, if they have sharp boundaries and the constraints are well defined; typi-
cally, clear solutions to the problem exist.

e Fuzzy or ill defined, if they have unclear objectives, important variables are not quantifi-
able and the values held by the parties may not be clearly defined. As a result, it may be
very difficult to identify feasible solutions.

Actually, conflicts may have facets of both well- and ill-defined problems. In broad terms,
well-defined conflicts can be viewed as a subset of ill-defined conflicts. The following subsec-
tions point out some solving strategies applicable to different conflict types.

17.2.1 Conflict level

The huge diversity of construction conflicts has propelled classification efforts from several
authors. One of the simplest classification system found in the literature is by level of occur-
rence (Gordon, 1996) distinguishing intra-personal conflicts (within the individual), inter-personal
(between individuals), intra-grouping (conflict deflates in a restricted group), intra-organizational
(within an organization), inter-group (between different groups) and inter-organizational (between
organizations).

Intra-personal conflicts obviously exist within construction project teams and construction
stakeholders’ organizations, as it happens in any organization, because there are people involved.
These problems aim to be solved through psychology and are not dealt with in this book.

This chapter focuses on inter-group and inter-organizational conflicts because construc-
tion stakeholders (media, authorities, contractors) normally act either as organizations
or as groups of individuals with the same interests (users, land owners, nearby residents).
Moreover, inter-personal conflicts may lead to conflicts involving several groups and organi-
zations, therefore deserving attention.

Finally, this chapter will not deal with conflicts taking place within construction stake-
holder groups and organizations unless they are construction specific. If this is not the case,
current approaches for conflict settlement apply and are not treated here. However, intra-
group and intra-organizational conflicts may lead to conflicts involving several groups and
organizations therefore deserving attention as well.

17.2.2 Conflict causes

Inter-personal conflict causes are diverse. Generally speaking, subjective causes for conflicts
exist when someone recognizes interference on his or her individual sphere. The individual
sphere is a set of tangible and intangible values which we claim the right to detain. Examples
of the former are capital assets, property issues like cars or houses and examples of the latter
are safety, comfort, pride, time or recognition from the others.
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Published literature on the topic seems to agree on four main causes for inter-group and
inter-organizational conflicts:

e Cognitive conflicts, resulting from different evaluation of empirical data or facts, given
that parties interpret, combine or deduce different conclusions from the same basic ele-
ments. In most cases, it may be realized that data available is insufficient or facts not clear
enough to properly assess a situation. This can be resolved by the technical team through
additional studies to clarify facts or to obtain additional and more reliable data. And this
may contribute for changing the conflict situation into a structured problem.

e Conflicts of objectives or interests, applicable to sharing benefits, rejecting negative con-
sequences of something, financing external costs or allocating disposable resources. These
conflicts ought to be solved through sound conflict management techniques.

e Normative conflicts, resulting from divergences about values, behaviours and norms
that should prevail in socially adequate conducts. Root causes for these conflicts are ethi-
cal and moral principles that are not negotiable. The best approach to this situation is by
reformulating the conflicting issue in order to transform it in a conflict of interests.

e Conflicts of relationships are caused by personality or behaviour of stakeholders” repre-
sentatives. These can normally be solved either by negotiation or, when the conflict has
raised over, through mediation by an independent third party.

A more restrictive taxonomy of conflict causes includes conflicts of objectives or interests
into cognitive conflicts and merges normative conflicts and conflicts of relationships into a
single cause class:

e Cognitive conflicts, normally task-oriented and focused on differences of judgement
about data or facts and on the way to achieve objectives.

e Affective or socio-emotive conflicts relating to personality differences, irritability, fric-
tions and animosity, and tend to be more dysfunctional and less constructive.

17.2.3 Conflict object

Another way of differentiating conflicts is by object, or basic core (prime matter) of the
dispute. Accordingly, the following apply to inter-group and inter-organizational conflicts:

e Conflicts over objectives, needs or interests, when one party perceives that its needs,
concerns or objectives are incompatible with the other party’s.

e Conflicts over processes arise when people, groups, organizations or institutions use dif-
ferent approaches for solving the same problems.

e Structural conflicts occur due to the way society is structured in terms of social, legal,
economical and cultural arrangements, and the relative position and power of each stake-
holder within that social order.

17.2.4 Conflict life cycle

In a construction project, conflicts may occur in one stage and evolve to the next. In fact, a
conflict is a dynamic phenomenon with a specific life cycle, like any construction product.
According to some authors (Groton, 1997), there are generally four stages in every conflict:
first, conflict progresses from initiation to escalation, then to controlled maintenance, abate-
ment and finally to termination/resolution (Figure 17.2).
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Figure 17.2 Conflict life cycle.
(Source: Adapted from Groton, 1997)

For each one of these stages, there is an appropriate management approach:

e DPotential or dormant conflicts: develop power matrix and incorporate needs/interests.

e Erupting conflict, with positions being developed: range the options, depending on the
conflict nature and the relationships among parties.

e Evolving conflict:
—  Towards litigation: use third party assistance (mediation or arbitration).
—  Towards resolution/abatement: no assistance or facilitation may be needed.

e Resolved conflicts: depends on the situation.

Because construction is an interactive process involving several people, with different
needs and perceptions during a long time, it is plausible that all types of conflicts may occur.
This justifies the need for an adequate management approach for dealing with conflicts in
construction. Table 17.1 summarizes the conflict classification described above.

17.3 Construction stakeholders and potential conflicts

Project stakeholders are persons, groups or organizations having any interest in the project
and who may influence the project planning, design, implementation and future use.
Although all projects have its set of different stakeholders, some common classification of
stakeholders may be established:

e Key stakeholders like the project owner, suppliers, performing organizations, the project
management team and others depending on the project.

e Internal stakeholders, directly participating in the project.

e External stakeholders comprehending people affected by the project, interested parties
and statutory authorities.

According to Olander (2003), the stakeholders depicted in Figure 17.3 may be found in a
construction project.

Identifying potential conflicts between project stakeholders is an important step towards
conflict anticipation and conflict management. Therefore, once project stakeholders are
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Table 17.1 Classification of conflicts
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Figure 17.3 Construction project stakeholders.
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Figure 17.4 Power/interest matrix.
(Source: Adapted from Johnson and Scholes, 1999)

recognized, the next stage is to assess their needs and expectations in relation to the project
and the conflicts each stakeholder may possibly become involved in. This depends on:

e the stakeholder (power/interest);
e the type of project (public/private, building/road/industrial);
e the stage of the construction process (design/implementation/use).

17.3.1 Stakeholder power

Solving conflicting interests between stakeholders must take into account their relative influence
on the implementation of the project. Mapping the power and the interest of stakeholders is an
interesting technique for this purpose. Figure 17.4 shows the power/interest matrix (Johnson
and Scholes, 1999), which aims to answer the following questions:

e How interested is each stakeholder on the project decisions?
e Are they willing to interfere?
e Do they have enough power to act?

17.3.2 Key stakeholders

Key stakeholders are the main players in the project, holding high power to influence
the project and high level of interest in it. Main players are more likely than any other
stakeholders to create difficulties in solving conflicts if their needs are not attended. Keep-
informed stakeholders have great interest in the project (land owners, nearby residents,
public in general, groups of interests, environmental bodies) and may be severe opponents
to it but have limited power to influence project decisions. Keep-satisfied stakeholders, on
the contrary, hold high power to influence the project decisions (investors, authorities, leg-
islative bodies, investors, media), but are often passive, meaning that conflicts with them
may be avoided if they feel happy with the implementation of the project. The last set of
stakeholders is the minimal effort group, who have low interest in the project, therefore
raising few conflicts, and are not able to have a great impact on the decisions (trade and
industry, for instance). It is worth noting however that the examples given above between
brackets correspond to typical stakeholder positions in mainstream construction projects
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but they may assume other positions sometimes. For example, an environmental body
may easily become a key player in a sensitive project.

17.3.3 Conflicts between external stakeholders
Real estate owners

These are people affected by land acquisition for implementing the project. The intensity of
conflicts involving real estate owners depends on whether the project is private or public,
and if it is implemented in an urban area or in a rural area.

In a private project, real estate owners may be normally included in the ‘keep satisfied” group,
because the development of the project depends on the successful negotiations with land owners.

In the case of a public project, the project promoter may get the land either by common agree-
ment with the land owners or through an expropriation process. In either case, both parties aim
to reach fair and timely compensation for the land but the perception of each party on the mean-
ing of this may prompt a conflicting situation. The former approach is more straightforward
than the second, therefore some reduction on conflict intensity may be achieved if this option is
invoked by one party while negotiating a common agreement with the other party. This strategy
particularly applies to buildings or parcels of land that do not directly affect the home or the
livelihood of people, in which case other aspects than money and time may prevail. Sometimes,
only by finding an alternative home with equivalent location or alternative farming with similar
conditions (such as access and water) contributes for decreasing conflict intensity with families
affected. But obviously, this will also depend on the solvency of people concerned.

Public in general

Public in general may be affected by the project and because of that may be considered an
external stakeholder. Any project has positive and negative externalities mostly coming about
during the construction and the utilization stages.

Some of these externalities are environmental impacts and may be related to the construction
stage, to the utilization stage or to both of them. In some countries, it is mandatory to develop an
EIA (Environment Impact Assessment) for large projects like roads, bridges and shopping malls.
The EIA often addresses the utilization stage of those projects and sometimes the construction
phase as well if the site is expected to create significant impacts (in a dam project, for example).
One of the steps of the EIA is the public consultation process, where an accurate identification of
stakeholders and the presentation of their concerns and expectations should be considered.

Although in a smaller scale, the construction stage of any project may cause relevant envi-
ronmental impacts, for example dust, mud, ruined accesses, long traffic deviations, noise,
risk of injury while crossing the site, damages to private property, etc.

Externalities should always be considered before construction commences and preferably at
the pre-design stage where all the negative and positive impacts of possible solutions should
be addressed and compared, including the zero option (doing nothing). This is essential for
avoiding conflicts. Additionally, there are cases where public participation adds significant
value to the project. For example, in a public transportation project, different solutions may be
proposed to the people affected by the project. Because of their knowledge about the project
location, their suggestions may be advantageously considered and possibly adopted at the
design phase if they prove technically feasible, therefore avoiding future conflicts.

Public in general includes real estate owners, nearby residents, local communities and so
on, each of those may be viewed as an independent subcategory of stakeholders. Nearby
residents are people living or working close to the project and expect receiving informa-
tion about construction evolution, respect for their daily life and that everything on site is
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being done, to solve and minimize the problems. The difference for local communities is that
these are organized, include small businesses and can be categorized (for instance, a spe-
cific neighbourhood). Normally, local communities are organized and have their own rep-
resentatives to whom the construction project should be first explained and communication
directed. If the local community is affected by the project, there will be the risk of potential
conflicts, if that is not regarded in the project decision process.

Local trade and industry

Local trade and industry are usually considered independent stakeholders from the general
public because they may be affected by different project externalities. Trade and industry are
businesses of several kinds (small manufacturing activities, restaurants, shops, etc.) that may
be positively or negatively affected by the project. For example, they may possibly benefit
from a new infrastructure project (improved communications) or loose clients to a new shop-
ping mall (reduced attractiveness).

Building up the project may have similar impacts. For example, local restaurants may pos-
sibly gain new clients (working on or visiting the site) or loose used to be clients (because of
traffic deviation). In order to properly manage these potential conflicts, negotiated solutions
with trade and industry representatives must be found, for instance through the betterment
of local facilities or by compensating expected profit decrease.

Environmentalists

Like other Non Governmental Organizations, environmentalists have the power to influence
project decisions, as their aim is to alert the public opinion to the negative project consequences
to the environment. Conflicts can arise if the project management team neglects or detracts their
views with poor structured arguments. For a project where the EIA is not compulsory but for
which environmental impacts are claimed, it is adequate to conduct a consultation process to the
active environmentalists and to negotiate alternative project solutions although not compromis-
ing the main objectives of the project.

Local and national authorities

These are very important stakeholders because they have the power to influence project deci-
sions by issuing final approvals on the project. These stakeholders are ruled by civil servants and
politicians (mayor, minister, secretary of state, directors, etc.), therefore project conformance with
rules and regulations partially depends on their interpretation on those rules and regulations
and on the directives they must comply with in order to sustain strategic political decisions.

Conflict avoidance with these stakeholders is decisive for the project success, and may be
achieved by maintaining informal contacts with them in all stages of project development.
This is particularly important during the design phase and the pre-construction phase of
the project in order to anticipate their decisions.

Media

According to some authors, media may not actually be considered a stakeholder as they have
no stake in the project. However, media can have a decisive power and capability of influenc-
ing other stakeholders in the project decision process. Furthermore, it is common that some
stakeholders use the media for influencing other stakeholders’ decisions on the project (for
example, politicians or national authorities relevant to the project approval or rejection).
Taking into account the power of media, conflicts should be avoided through the implemen-
tation of adequate communication.
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Political organizations and interest groups

Especially for large public projects, it is crucial that the main political parties converge
on the project aims, the main technical solutions and the sources of funding. In recent
years, interest groups have taken the lead in some projects but political organizations still
hold significant power to influence decisions on projects holding regional and national
relevance.

Interest groups are also called lobby groups and may act both locally and nationally as pro-
ponents or opponents to a project. Interest groups can be formed in many different ways and
have different power to influence project decisions. Normally, they act in the pre-construction
phase of the project, with the aim of conducting the process to fit their interests of location,
dimension, accessibility or user facilities.

Conflicts arise when the decisions are opposite to the interests of the above stakeholders.
They may then attempt to use their power and political influence, to discredit the decision
and eventually change it according to their interests.

As for large private projects, the support from political parties and interest groups may avoid
strategic opposition to the necessary approvals during the design and pre-construction phase.
On the contrary, their opposition may lead to major difficulties for conducting the project, cause
delays and possibly lead to the project abortion.

One particular way of reducing conflicts with these stakeholders is to carefully sustain the
decisions with sound technical background, to present them truly and clearly and to personally
interact with the relevant actors in order to better explain them.

Social and professional organizations

Trade unions are examples of social organizations that may have some influence on the
project. They may act as supporters during the feasibility phase of the project, help during
the design phase and influence political decisions during the pre-construction phase (trade
associations, for example). But they may also act as project opponents during the construc-
tion stage if site impacts are significant or site conditions are not acceptable for workers
(trade unions, for example).

Managing conflicts with these stakeholders during the design and pre-construction stages
is similar to the described above for other similar organizations. Conflicts arising due to poor
work conditions on site, low wages and excessive extra-working hours can be avoided or mini-
mized if the project management team keeps regular meetings with worker representatives in
order to understand their concerns and explain the decisions that affect workers’ salary and
safety conditions.

17.4 Conflicts between internal stakeholders

Unlike external stakeholders, internal stakeholders to construction projects are usually tied
by mutual contract arrangements, whereby rights and duties of the parties are set, as well as
the risks each party ought to bear and if these can be insured. Additionally, contracts usually
establish the resolution procedures of conflicts possibly arising from their relationships.

Project owner

The owner is the most relevant project stakeholder and is mostly affected by the project suc-
cess. Accordingly, the owner is expected to develop all the necessary efforts to avoid project
conflicts or, at least, to minimize them to a controllable level, by using adequate conflict
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management techniques. The owner may also play the role of sponsor, promoter and client
for the other project stakeholders.

Conflicts may start at the owner organization. Especially in public entities, some inter-
nal opposition to a particular project may arise, due to either resource dispute or conflict-
ing approaches on investment priorities between different sectors. These conflicts should
be adequately managed by using sound decision criteria, adequate diffusion of needs and
expected benefits for end-users and previous alternative solutions under scrutiny.

Costumers and end-users

The ultimate reason to launch a construction project obviously depends on the needs of these
stakeholders (either assigned or not, either directly or indirectly), thus evidencing their impor-
tance. For private investments (houses, offices, stores), needs are usually evaluated through
market research techniques. The costumer is the end-user of the facility and who directly pays
for it (either by purchase or rental in its multiple forms). For public projects, however, the end-
user may not directly pay for the facility (as in public concessions) but indirectly through taxes.
Accordingly, end-users’ needs should be properly identified during the conception and the
design phase, in order to avoid conflicts during construction, due to mistaking their expectations.

Financiers and creditors

Financing institutions need to ensure the return of investment and adequate profitability if the
funds are private, and the achievement of the project goals of scope, time, cost and quality, if
the funds are public. If project costs escalate, incomes may reduce or the project profitability
may be at risk, therefore financiers may stop capital allocation or creditors may claim for the
payment of debts, therefore endangering the project conclusion. This evidences their impor-
tance as project stakeholders. Adequately managing internal conflicts implicates accurate and
permanent monitoring of the project’s cash flow, as well as the use of risk analysis techniques in
order to ensure alternative solutions if, for instance, the planned revenues are not achievable.

Designers, suppliers, contractors and subcontractors

This group of stakeholders contributes with products and services to the implementation of
the project. Before construction begins, the designer is the most important stakeholder, while
afterwards the contractor becomes the most relevant. Depending on the type of delivery, pro-
curement process, distribution of risk chosen by the project owner and the type of contract
arrangement (traditional, cost plus, construction management, etc.), conflicts may be more or
less manageable and more or less contained.

Conflicts between the contractor and the client frequently arise from different site condi-
tions, change orders, delays, suspension of works, defective contract documents, among
others. Normally, conflict resolution procedures are disposed in contractual documents,
and, depending on different legal systems, they ought to include direct negotiation, media-
tion, adjudication boards, dispute review boards, etc. The main measures to avoid conflicts
must be implemented in the design and the pre-construction stages, as they are focused on
improving the quality of contract documents and include, for instance, geotechnical base-
line reports, constructability reviews and partnering approaches.

Employees

Employees of any stakeholder organization can obstacle the project success, if they are
not sufficiently motivated by the project, or if they have any kind of conflict within their
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employer (salary, promotions, work conditions, etc). This type of conflicts often arise,
through strikes, organized meetings or written claims to the board of directors, and should
be tackled by the Human Resources Department of the organization concerned.

Project management team

The project management team is the instrument used by the project owner to achieve the project
goals and objectives. In order to meet all the specifications and requirements established for the
project, the team should hold sufficient empowerment and embrace all necessary competences.
Conlflicts frequently emerge from different views and perspectives on the assignment of respon-
sibilities and emergent relationships. These should be properly established prior to the beginning
of the project, through responsibility matrixes and adequate communication channels.

17.5 Relationships between stakeholders

Depending on the way they react to conflict situations the relationships among stakeholders
identified above can be classified as unitary, pluralist, or coercive (Rijsberman, 1999):

e A unitary relationship refers to conflicts where a (probably small) number of stakehold-
ers have similar values, and the parties to the conflict are likely to agree on objectives, but
may still have conflicts of interest.

e In a pluralist situation, stakeholders do not agree or do not share each other’s value sys-
tems, neither one of the stakeholders dominates, even though parties ought to reach com-
promises on objectives and values.

e A coercive relationship among stakeholders describes a situation in which parties do not
share a common value system, but one of the stakeholders is powerful enough to make its
own value system dominant (and coerce the other stakeholders to accept it).

The relationships established between stakeholders and the balance of power among parties
is an important issue in every conflict. Actually, those relationships can range from a basic agree-
ment on objectives, but conflicting interests, to situations where one of the stakeholders is power-
ful enough to coerce the other to acquiesce to them. For that reason, and, as will be seen further
in this chapter, alternative resolution methods like mediation or arbitration are more effective
when biased or unbalanced power is present because the most powerful party tries to force its
reason.

17.6 Conflict management

International literature essentially deals with conflicts in construction under the following
approaches:

e by analyzing conflicts between the client and the contractor (particularly under tradi-
tional contract arrangements), usually by adequately managing construction claims;

e by identifying possible conflicts with external stakeholders (this being an undesirable
phenomenon to be reduced and ideally eliminated from the construction process) through
understanding and mitigating their underlying causes.
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The efficacy of the preventive approach predominating in the construction industry has
been challenged by those who consider conflict inevitability and view the problem in the
way it is managed rather than in its existence. Therefore, the trend nowadays is developing
efficient conflict management approaches, rather than minimizing possible conflict sources.
Furthermore, conflicts may lead to the best possible solution to the problems under discus-
sion and become an opportunity for organizational learning, creativity and fulfilment of
organizational and individual potential (Hughes, 1994).

Actually, the goal of conflict management is not to avoid conflicts, but to develop the skills
and methods to help conflicting people, groups or organizations in conflict, to express their
differences and solve their problems in a collaborative and constructive way. Therefore, it is
essential that conflicting stakeholders are fully involved in the resolution process as a way
of developing effective methods for dealing with their differences. Moreover, disputes may
result in litigation which instead of being fair and equitable, may not be the best solution for
all conflicting parties. Avoiding this outbreak is one of the most decisive reasons for imple-
menting conflict management techniques.

The classical approach for successful conflict management maximizes the integrative
function of the two parties in conflict (the win-win approach) although it ignores the conse-
quences of the solution for third parties affected by the dispute. However, the correct frame-
work for conflict management should also take into account the maximization of outcomes
for all the other stakeholders, through a utility function like (Wall and Callister, 1995):

MaxY =a + b1X1 + b2X2 = b3X3 + e + ann + bn+1X1X2 + bn+2X1X3 + -, eq. (171)

where

x; — utility to disputant 1

X, — utility to disputant 2

X3, . . . Xp — utility to third parties affected by the dispute between 1 and 2.

Additionally, adequate conflict management techniques should not just maximize all par-
ties” outcomes, but also increment relationships between them, as a way for reducing future
disputes (this assignment is represented by the term b, ;1x;X;) and to increase the joint utility
represented by the above function.

The assessment of conflict between stakeholders in construction projects depends on four
essential factors, the first three of them being endogenous to the conflict and the last exog-
enous (describing the surrounding context):

e the type/power, characterization and relationships of the stakeholders (internal, external,
authority /public/contractor);

e the stage of the construction project cycle (pre-contractual, execution, exploration);

e the type, nature and stage of the conflict (behaviour, data, needs, values, latent, potential,
processes, etc.);

e the legal and institutional context of the project (public, private, environmental, transpor-
tation, developmental, etc.).

The success of conflict management depends on the adequate interaction of the above factors
through six basic steps (see Figure 17.5):

1. identification of the threat, type, stage and dimensions of conflict;
2. identification of underlying facts, perceptions, social needs and cause effect relationships;
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Table 17.2 Stakeholder analysis matrix

Power analysis Importance/interest Conflict/impact
Stakeholder
Source | Level | Cooperation | Importance | Interests | Affect Way Details
Ner_:lrby Vote;/ Medium Good Medium High Directly Positively R_educe
resident meetings distance
Commercial Pressmg Low Weak Low Low Indirectly Negatively Beducmg
owner authorities incomes

»

identification of all stakeholders, their interests, powers, fears and needs;

involvement of all recognized parties in the management process;

5. identification of suitable conflict management resolution strategy and choice of
guidelines;

application of chosen resolution strategy and guidelines;

measuring the success of conflict management.

b

N

One of the most important phases of this process is the stakeholder analysis. This is used
to identify, assess the importance and anticipate the influence (either positive or negative),
that each stakeholder will have on the project. The results of this analysis are used to develop
strategies for supporting effective conflict management procedures, by minimizing possible
conflicts and reducing obstacles to its successful implementation.

The stakeholder analysis may be done by using the example matrix of Table 17.2, where
the cells are filled with quantitative indicators.

17.7 Resolution of disputes between internal stakeholders

Parties to a dispute must first decide whether to seek resolution to a conflict through a non-
consensual process, like litigation or arbitration, or through more collaborative means like
direct negotiation or conflict prevention techniques.

Once the decision has been taken, the parties must choose which approach to employ,
since there is no methodology that will be effective in all cases, and indeed more than one
may be used. The circumstances, conflict assessment and therefore the obstacles to agreement
vary from one case to another. Disputes may involve many parties or only a few; the prob-
lem may be more or less urgent; the emotional investment and the power of the stakehold-
ers may vary; the public interest may or may not be at stake and the factors involved may
be well understood or more uncertain. Gaining expertise in conflict management includes
learning about the specific advantages and disadvantages of the various strategies, and
assessing which one is best for addressing a particular conflict situation.

Conlflict resolution techniques may be viewed as a set of approaches ranging from those
in which all initiatives and authority remain within the parties in conflict to those in which
there is a strong intervention from a third party. On the other hand, although considerable
differences may exist from one approach to the other, they may also overlap. Moving from
the least to the most directive, most approaches will involve some element of relationships
(direct negotiation), procedural assistance, substantive assistance, advisory non-binding
assistance (mediation) and binding assistance as well (arbitration).
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The use of conflict prevention does not imply that conflicts between parties will not
prevail. Similarly, the use of third party aid like arbitration does not imply that it will be
less effective than the personal efforts of arbitrator to get the parties to cooperate as much as
possible. When neutral parties play, the results will depend on the qualities and experience
of the person or persons chosen. This implies that the selection of a conflict resolution tech-
nique is not independent from the external party involved.

17.7.1 Abandonment

Dispute resolution generally assumes that some pathway will be followed towards a
settlement or acceptable decision. However, during the process, one party may pos-
sibly decide to discontinue with the dispute. Although they may not be considered
dispute resolution techniques, avoidance or abandonment by one party are possible
dispute actions and are quite frequent in construction. Reasons for this are diverse, includ-
ing low expectations on positive results, lack of funds to pursue, commercial reasons, lack
of assertiveness or passivity.

Avoidance, on the other hand, is normally structured as a procedure. Generally speaking,
the best way to avoid conflicts and disputes with stakeholders is to promote dialogue. This
assumption is reflected on the processes for dispute resolution between internal stakeholders
as can be seen below.

Although abandonment always derives from the voluntary or involuntary decision of one
side, avoidance is often induced by the nature of construction stockholder’s procurement
relationships. More specifically, contract forms have been developed in several European
countries as a means to avoiding disputes between parties involved in construction contracts
(and as a pathfinder for dispute resolution, as well). In some cases, the role of avoiding con-
flicts is assigned to one stakeholder. An example of this is the certification process carried out
by the contract administrator or the project manager in most contract arrangements: although
being a client agent, he or she is expected to fairly assess the amounts payable to the contrac-
tor by balancing its possible optimistic demands with the potentially restrictive views of the
owner.

17.7.2 Negotiation

Negotiation is possibly the most common and inexpensive form of dispute resolution in con-
struction, whereby the control of the dispute process remains within the parties involved. In
order to achieve a good negotiated settlement for a conflict, four characteristics should be
met: fairness, efficiency, wisdom and stability.

With the implementation of these type of measures, conflict resolution probably drives
from win-lose situations to win—gain solutions, where all participants try to find new
ways to reach their goals, and, at the same time, meet the goals of the opponents. In this
process, parties may act by their own as in direct negotiation or may introduce an advisor
or a facilitator.

The graph of Figure 17.6 shows the five common conflict handling styles that may be
found during stakeholders’ negotiation, in relation to individual or mutual satisfaction
(Thomas, 1992; Loosemore et al., 2000). Essentially, two main approaches may be identified in
Figure 17.6: competitive and cooperative.

Competitive negotiation applies when the party using it is insensible (or, at least, partially
insensitive) to the needs and wishes of the other party. In this case, the insensitive party will
do anything to get concessions, irrespective of the costs implied to the other party.
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Yest
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Figure 17.6 Conflict management styles.
(Source: Adapted from Thomas, 1992)

In order to achieve this, a variety of tactics may be employed that may be divided into the
following three categories (Meltsner and Schrag, 1973):

e Positional tactics, aim at providing some form of advantage over the other party or at
placing the other party at a psychological disadvantage. Examples of this are insisting that
meetings take place at a place you may feel more comfortable than your opponent or try-
ing to outnumber the number of participants of the other side for some functional reason.

e [Initial tactics are used in order to try to achieve a favourable bargaining position from the
start. Examples are to place your major demand first in the agenda or to start the negotia-
tion with a higher demand than you really expect to obtain.

e A range of general tactics may also be used, the most common of which are: flattering,
persuasion, promises or threats and irreversible decisions.

Cooperative negotiation is sometimes called win/win negotiation and as the name sug-
gests pre-empts a very different approach from the competitive negotiation. According to
Fisher and Ury (1991), there are five basic elements to this approach:

e Separate people from the problem: The opponent should be regarded not as someone you
do not like and wishing to cause damage to you personally but as someone with whom
you will have the chance of solving a problem through a mutual advantageous solution.
Accordingly, negotiators should focus on the problem rather than in each others.

e Focus on interests not on positions: In an organization, interests are what really matters for
problem solving not the victory of your position on the problem. Accordingly, negotiators
should focus on the reasons for their demands.

o Generate options for mutual gains: Generally, it is better for you to find ways of increasing
mutual benefits than to discuss with your opponent how to share it. Competitive negotia-
tors will seek to obtain as much as possible during the negotiation process.

e Insist on using objective criteria: If criteria used during a negotiation process are validated
by all parties involved, then chances will increase of getting a good agreement. Win/
win negotiators will adopt mutual recognized criteria to measure the outcome of their
bargain.

o Consider the best alternative to a negotiated agreement: Negotiators should evaluate the conse-
quences of not reaching an agreement through the negotiation process they are carrying.



304 Construction Stakeholder Management

Clearly, the cooperative approach assumes conflict resolution through problem solving
but some authors claim that this is not always possible. Arguably, ultimate hard negotia-
tion tends to occur in every conflict-resolution process; this placing a competitive negotia-
tor in a better position to win over a cooperative negotiator and not the contrary. However,
Fisher and Ury (1991) contradict this view and state that it is possible to bring a competi-
tive negotiator to a problem-solving negotiation by using the following five step approach:

Avoid attacking the other side and assume the position of an objective onlooker.

Listen and acknowledge the other side’s point of view and agree whenever possible.
Direct the other’s attention to the problem of meeting each side’s interests.

Build on the other side’s ideas in order to make it easy and convenient for him or her to agree.
Make it hard for the other to say no.

Gl PN

The negotiation process normally starts with an initial meeting where participants estab-
lish the game rules, get acquainted to each other’s initial position and attitude, highlight
main areas of agreement and disagreement and settle what type of records or data will be
accepted.

According to the same authors, the negotiation process should be conducted as follows:

Establish commonly accepted facts.

Separate people from problems.

Base your position in principles, even if your opponent tries to make it personal.

Stress equality principles.

Ask questions instead of making statements.

Explore the principles of the other side.

Listen, rephrase and clarify your points.

Do not decide at once but give yourself time to think about the problem and to prepare
a reply.

Expose your reasons before proposing.

Show your proposition as a fair solution.

Present your views on the consequences of reaching an agreement or otherwise.

Give the other side a chance of influencing the outcome of the negotiation process.

End up negotiation conciliatorily even if you do not completely feel it.

17.7.3 Mediation and conciliation

Mediation and conciliation is an ancient dispute resolution process that originated from China
some 3000 years but its widespread use in construction is much more recent dating from the
middle years of the last century. Mediation may be viewed as a negotiation process between
disputing parties carried out with the help of a neutral and independent third party. It is
essentially an informal process by which parties seek assistance from an independent consult-
ant for solving their dispute. Therefore, the fundamental role of the mediator is to facilitate
the decision making of the parties involved in the dispute. This is achieved by impartially
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advising and consulting them, helping the parties to understand their own and their oppo-
nent’s position better, exploring alternative solutions and so forth. Accordingly, the mediator
may act not just as an advisor but as a manager of the dispute process. Conciliation has been
used quite interchangeably with mediation but tends to mean a more proactive attitude in
some instances. In practice, the process of mediation or conciliation may be more facilitative
or more evaluative depending on whether the consultant merely tries to aid communications
between parties or if he or she comments on the subject matter and makes recommendations
towards the outcome.

Three stages of the mediation process are usually identified in the literature, namely: pre-
mediation, mediation and post-mediation.

Pre-mediation corresponds to the preparation of the mediation process and includes the
initial inquiry, procuring and contracting the mediator, preliminary preparations and first
communications among parties (Brown and Marriot, 1993). The initial inquiry aims at agree-
ing on the process itself which may involve explanation and persuasion of the opponent
parties. The procurement of the mediator is an important step towards mediation success
because all parties must be convicted of the confidential, impartial, unprejudiced and legal
nature of his or her performance. On the other hand, the mediation contract should establish
the costs and the schedule of the process. Immediately after appointment, the mediator will
become a party in the dispute process and as such should launch communications among
parties and clarify their positions on the dispute. This may involve obtaining written sum-
maries and supporting documents from each side for consideration.

Proper mediation involves, in the first place, meeting the parties and listening to their
positions. Private meetings between the mediator and each party may be necessay, in order
to build mutual confidence relationships, clarify some issues, identify needs and expectations
and potential settlement options of each side, and so forth. These meetings are essentially
consultative, not binding and are sometimes called caucus. In this process, the mediator may
need to conduct several meetings with the parties, ask for advice from an expert or consult-
ant, overcome impasse situations if they occur, etc. In the scope of this, he or she may per-
form more facilitative or more proactive of the ongoing negotiation. Finally, the mediator will
record the agreements reached.

If agreements are met through the mediation process, then post-mediation is about their
practical implementation. Otherwise, post-mediation will be the preparation for other forms
of settling the dispute. However, it must be noted that successful mediation does not neces-
sarily mean full agreement between sides nor the mediator should raise so high the expec-
tations at the start. After mediation, the parties may have gained better insights into their
dispute or may have limited the disputing issues thereby narrowing the field between them,
and leading to a positive result.

In view of the above, the skills of the mediator and how efficiently he or she performs his or
her functions play a decisive role in the mediation process. The role of the mediator has been
described above and essentially involves managing the mediation process, collecting and ana-
lyzing information, facilitating communications, exploring possible solutions and promoting
agreements between the parties. The skills required for a mediator to effectively achieve this are
somewhat more difficult to state. Some of these skills derive from the nature of the functions and
relate to the ability of being neutral and acting confidentially. Other skills are interpersonal mainly
the ability to communicate and to achieve settlements. As for the latter, the mediator should base
his or her decision/action on thorough investigation of each side’s position and on inventing
plausible solutions, while employing strategies like empathy, persuasion and distraction.

Some European countries have developed mediation and conciliation systems ranging
from the facilitative end to the evaluative end of the spectrum, but in most cases the process
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is mainly informal. Informal mediation is essentially a flexible process conducted by a neu-
tral agent engaged at a certain point of a dispute. This may take place by mutual agreement
or may follow from the initiative of one side, after concluding that the negotiation process
being carried needs help from a third party. A senior person recognized by the industry is
often selected so that the chances of being accepted by all sides may increase. Initially, the
mediator serves as a facilitator, informally discussing the dispute with the parties. In some
cases, the facilitative role continues until both parties settlean agreement but in other cases,
it ends up with some form of non-binding recommendation that the parties may possibly
accept. Opposite to the informal mediation, following anofficial mediation system implies in
some countries contracting mediators from a pre- assessed list.

17.7.4 Expert assessment

Expert assessment or determination is a process by which parties in a dispute commonly
agree on asking a third party to decide a particular issue. Unlike mediation which is a non-
binding process, at least until some agreement may be reached, expert determination implies
mutual acceptance of the expert decision. The use of this form of dispute resolution is very
common in construction. Examples are real estate valuation, technical valuation in a number
of circumstances and rent review. Actually, expert assessment often occurs in other forms of
dispute resolution like in arbitration and in court litigation.

Unlike the mediator who need not be an expert (which in fact, may bias the mediator’s
view), the expert is by definition a specialist on the issue to deal with. Selecting and contract-
ing the expert therefore assumes a paramount importance. Firstly, the subject of the expertise
should be clearly and precisely expressed. Secondly, the costs and the schedule of the work
to be performed should be established. Thirdly, the expert decision should be accepted to be
the final and binding by all parties involved, unless one party further decides to challenge it
through arbitration or litigation.

17.7.5 Adjudication

Adjudication may be defined as a process where a neutral third party gives a decision on
some issue which is binding on the parties in dispute, unless or until revised in arbitration or
litigation (Gould et al., 1999). Under traditional arbitration, the disputing parties must agree
on the adjudicator who will thereafter act empowered by that agreement but unlike in medi-
ation, the arbitrator’s decision does not require the cooperation of the parties. The difference
for expert determination is that the adjudicator may investigate the circumstances of the dis-
pute and more freely interrelate with the parties than the expert tends to do.

Statutory adjudication was introduced in British construction following the recommenda-
tions in the Latham report (1994) and has no parallel in other European countries. Statutory
adjudication is covered by the Housing Grants, Construction and Regeneration Act (Part II).
Under this Act, a party to a construction contract is unilaterally given the right to refer to adju-
dication in order to solve a dispute arising from a contract. Therefore, unlike in traditional
adjudication, no previous agreement between parties is required to start up a statutory adjudi-
cation procedure.

Section 108 of the Act sets out the minimum requirements for an adjudication procedure
which may be summarized as follows:

e Notice: A party to a construction contract must have the right to give a notice at any time
of its intention to refer a particular dispute to the adjudicator.
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e Appointment: A method of securing the appointment of an adjudicator and furnishing him
or her with details of the dispute within 7 days of the notice is mandatory.

e Timescales: The adjudicator is then required to reach a decision within 28 days of this
referral.

e Impartial action: The adjudicator is required to act impartially.

e Inquisitorial action: The adjudicator is required to take the initiative in ascertaining facts
and the law.

e Binding nature: The adjudicator’s decision is binding until the dispute is finally deter-
mined by legal procedures, by arbitration or by agreement.

e [mmunity: The adjudicator cannot be held liable for anything done or omitted in the dis-
charge of his or her function unless acting in bad faith.

In addition to this basic procedural framework, the Act further requires that all construc-
tion contracts comply with the provisions of the Scheme for Construction Contracts.

Following the publication of the Act, the standard forms of contract mainly used in Great
Britain incorporated the adjudication process in different ways. The Joint Contracts Tribunal
(JCT) standard form, mostly used for building, was amended with a set of adjudication pro-
cedures whereas the Institute of Civil Engineering (ICE) issued a stand-alone adjudication
procedure to be used together with its standard form, largely disseminated in civil engi-
neering contracts. This complies with Latham’s (1994) recommendation that standard forms
should embrace a system for adjudication.

There are no restrictions on who may possibly be appointed as an adjudicator either acting
informally or under a statutory procedure. Many British construction bodies have established
lists or panels of their own approved adjudicators but there are few restrictions on who can
join the lists. An Academy of Construction Adjudicators has also been created.

17.7.6 Arbitration

In the last few years, construction industry has encouraged the use of international commerce
practices by arbitration as an attempt to avoid costly and timely courtroom litigation proce-
dures for solving disputes. This is a formal dispute resolution procedure subject to statutory
controls, whereby disputes are solved by a private arbitrator selected by common agreement,
or by a private tribunal, normally made up of three arbitrators, one appointed by each party
and the third by common agreement. Arbitrators must have appropriate qualifications, mini-
mum work experience and act impartially. During the arbitration process, arbitrators can call
witnesses, require expert opinions and call the parties to testify, as well as other formal court-
room procedures.

Arbitration is voluntary, but once accepted by the disputing parties, the final decision is
binding, unless a break of procedures, fraud or conflict of interest can be proved, in which case
the decision may be revised by a court of law. Accordingly, the final decision may be enforced
by the courts if necessary. Nonetheless, there are arbitration systems where the decision can be
submitted to a court of appeal.

The advantages of arbitration when compared to litigation have been well acknowledged
by the industry and include flexibility, economy, expedition, privacy, freedom of choice of
arbitrators and finality (Gould et al., 1999). Besides being less costly and time consuming
than the court of law, the arbitration tribunal is composed of recognized experts in the con-
struction field, who are familiar with the industry practices, which may not be the case with
common judges. Therefore, disputing parties feel that arbitrators can best understand their
problems and are best prepared to reach an equitable solution for the dispute. However,
some disadvantages have been recognized when more than two contenders are involved.
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Four stages of the arbitration process are usually identified in the literature:

e The arbitration agreement, whereby parties agree they will submit to arbitration present
and future disputes.

e Selection of the arbitrator or arbitrators, by common agreement of the conflicting parties.

e The arbitration procedure, starting with the initiative of one of the parties after recogniz-
ing that a dispute has arisen.

e Award and enforcement which is final and binding on the parties, unless on the cases
mentioned above.

There are ofcourse limits to the type of disputes that can be handled through arbitration
and in some cases there are established limits to the maximum amount of money that can
possibly be involved. Moreover, the arbitration process presents a set of variants:

e Documents only, by which the arbitration tribunal decides upon the documents submit-
ted by the parties without hearings.

e Amiable or ex aequo et bono, if the arbitrator aims at arriving at a an equitable solution for
the conflict.

e Last offer arbitration which is based on the offer of each party in monetary terms for a
specific conflict.

Arbitration itself may have different names depending on the specific construction legal
systems, like adjudication boards, dispute review boards, mini-trials, private judging, etc.

17.7.7 Litigation

If no agreement is achieved between conflicting parties to use any of the previous systems
for resolving their disputes, then they can apply to the courts of law. Litigation is the current
name for disputes dealt with in the courts of law.

The procedure followed by the courts starts with the claimant issuing a case and the claim
particulars. Then the defendant is given the opportunity to admit the claim, defend from the
claim particulars or merely acknowledge receipt of the claim form. The defendant may also
decide to make a counterclaim. The legal system of each country follows a specific litigation
track but it is not unusual that different tracks are adopted according to the nature of the
claim and to the financial amount claimed.

The next step is the trail whereby the court of law will decide the merit of the case,
in terms of legal evidence, sustained facts and quantum evaluation. However, very
few proceedings result in trial and subsequent judgement in the European tradition,
mainly because parties often reach an agreement just before the trial. In other occasions,
the claimant may obtain judgement without trial because of any process flaw of the
other side.

The complexity of some construction disputes often requires courts to contract experts
for case assessment. Usually, a commission of three experts is appointed, one by each
side and the third designated by the courts. The report of this commission is then added
to the process but in most countries it is not binding. Once starting their functions, the
experts must act neutral and professionally but their role has been criticized for sup-
porting their client’s position rather than providing an independent opinion. For this
reason, many reports are not unanimous and do not give confidence to the court’s
decision.
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17.7.8 Building bridges

Despite the great variety of dispute resolution processes presented above, there is a trend
in the literature for conflict prevention essentially focused on the anticipation of disputes
from the construction stage to the design stage of project development. This has advantages
of gaining time and benefiting from the dispute outcomes to enhance the project.

This can be done by improving the quality of contract documents as most construction dis-
putes actually result from problems originating in the design or in the pre-construction phase
of projects. Providing for independent design—quality review, mandatory insurance against
errors and omissions and demanding for total quality management of architectural and engi-
neering firms are some examples of good practice of dispute avoidance.

One common source of claims and disputes, representing a significant risk of cost and time
overruns is the different site conditions encountered by contractors. In most cases this results
from insufficient geotechnical subsurface studies, or from misunderstanding of site survey-
ing reports. The concept of Geotechnical Baseline Report has been introduced to overcome
this problem, whereby the designer states the ground conditions admitted for the design, on
the basis of site investigation (if any) performed. Furthermore, the report anticipates the sub-
surface behaviour in respect to the most likely construction method to be used by contractor,
as well the necessary information about slope stability, dewatering methods and strength of
bedrock levels.

Another type of measure which can be implemented on the design and pre-construction
phase of a project is the constructability reviews and the value engineering incentive clauses.
Constructability can be defined as the optimum use of construction knowledge and experi-
ence in planning, design, procurement and field operations to achieve overall project objec-
tives. Normally, constructability reviews are done in the last stage of design process, by the
construction staff experienced in past projects and familiar with claims and disputes pre-
sented in those projects. Value engineering is the assurance that the constructed facility is ade-
quate for its function at the lowest reasonable life-cycle cost, where the value index refers to
the ratio of the worth of materials or methods required to provide the function, against their
cost. This approach can be used either in the design phase, where the implementation can
provide higher savings, or in the construction phase through an incentive clause in the con-
tract, where the savings from value engineering studies are apportioned between client and
contractor. Normally, this contract clause motivates the presentation of better cost-effective
solutions, but still meeting the objectives of the project, once it guarantees rewards for dis-
covering value engineering improvements.

Another bridge for dispute resolution comes from the concept of amicable settlement first
introduced in a clause of the 1987 Fourth Edition to the FIDIC Red Book. Basically, the clause
is a pre-requisite to arbitration and states that no notified arbitration may commence unless
an attempt has first made by the parties to settle the dispute amicably. Other codes of practice
throughout Europe, although not specifically referring to the amicable settlement of disputes,
may recommend that other forms of dispute resolution may be attempted by conflicting par-
ties prior to embarking on an arbitration procedure, for example negotiation and mediation.
In the scope of these, the role of consultants and mediators is above all to facilitate the settle-
ment, therefore bridging the gap between contenders.

Moreover, contract forms may encompass dispute avoidance techniques by endorsing the
power to resolve differences between parties to a specific stakeholder, as in the certification
example mentioned earlier on this section. Another example is partnering contracting which
can be defined as the establishment of a working team among the parties, for mutually bene-
ficial resolution of the ongoing difficulties and problems that typically arise on a construction
project. The objective of this technique is to set up a climate of cooperation, communication,
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fair play and mutual confidence between client, contractor, designer and other stakehold-
ers, which can start even before the bidding stage. This process consists of voluntary work-
shops, seminars and meetings that help the parties establishing working relationships in a
non-adversarial atmosphere, where arising problems can be discussed and resolved, therefore
avoiding the build up to formal claims.

Under the same logic, in an effort to prevent the escalation of a dispute between the owner
and the contractor, an independent third party may be agreed for settling disagreements
soon after they occur. This neutral exists either formally or informally in a set of European
countries. In Britain, for example, this was named the Dispute Resolution Adviser after the
work of Chartered Institute of Arbitrators.

Similar to this concept are the Dispute Resolution Board developed in the United States
and the Dispute Review Boards in other countries. Essentially, they are boards of three
people who evaluate the disputes as they arise during the project and make recommenda-
tions to the parties. The boards are constituted and agreed for each construction contract
(each party selects one board member and agree on the third) at the commencement date.
Like arbitrators, the members of the boards should be construction industry experts rec-
ognized by both parties, acting impartially and objectively, whose main assignment is to
get information about project progress and observe construction problems as they occur,
being able to encourage parties to deal with them promptly and realistically in coopera-
tion with each other. Another example is the Dispute Adjudication Boards provided in the
FIDIC General Conditions.

Multi-stage approaches for dispute resolution are also common. Accordingly, parties
try the mediation approach in the first place and step to other more formal approaches if
it fails, like arbitration. Currently, the mediator is later appointed as arbitrator, therefore
benefiting from his or her previous knowledge on the dispute. A compulsory multi-stage
approach may also be stated in the contract whereby, according to the financial amount
claimed, complaints may be tackled through arbitration or must otherwise follow a litiga-
tion procedure.

Mini-trials and executive trials are a new trend. All the dispute resolution process takes
place in a short period of time (say 1 or 2 days) and is conducted by an independent third
party with recognized law expertise acting as a facilitator. The parties are represented by
executives of the disputing parties holding decision power that have the opportunity of set-
tling out their differences in a private look like courtroom.

17.8 Resolution of disputes between external stakeholders

Applicable procedures for dispute resolution involving external stakeholders are much
less structured than above and the risk of dispute escalation to litigation is much higher.
Generally speaking, dialoguing is the easiest path to conflict avoidance.

17.8.1 Dialoguing

Stakeholder dialogue is based on the principle that people affected by decisions ought to
have an effective participation in the decision-making process. This should be done at an
early stage when all the options for the construction project are still possible, and the opin-
ions of participants can influence the outcome. This means the earlier stages of the design
phase.
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The effectiveness of dialoguing increases as stakeholders are prepared to accept changing
their views if adequately convicted. Moreover, dialoguing encourages people to step down
from positional argument with win/lose outcomes and focus on cooperative and creative
problem solving by working together in a consensual process, using the body of knowledge
and ideas that each stakeholder brings up. Best practice includes the promotion of work-
shops, workgroups, seminars, study circles, open houses and so forth. Olander (2003) identi-
fies the aims of these initiatives as follows:

e to provide stakeholders with all the relevant information about the construction facility or
process;

e tojustify why they are being involved;

e to explain why and how their input is useful and where it fits in the overall decision-making
process;

e to clarify the extent to which it may influence the final decision of the project solution.

The outputs of the dialoguing process are often well informed and technically acceptable
solutions acknowledged as the best possible options by the majority of the stakeholders.
More importantly, the process tends to generate active support for the project and improved
relationships within the community.

However, relations with external stakeholders must be carefully established. Depending
on the significance of the construction project, the origin of the funds (public or private), the
nature of the facility being developed and the type of stakeholders, there are different ways
relations may be built with the aim to avoid possible conflicts. Table 17.3 depicts different
ways of relating, and the expected level of influence in the project decision-making process.

Despite conflict avoidance efforts, conflict situations may possibly break out involving
external stakeholders, due to:

strong stakeholder interests (inflexible, unwilling to modify demands);
lack of information or poor communication strategy;

inter-personal conflicts;

lack of consultation process.

The next sections deal with negotiation and an example of strategy for overcoming a spe-
cific conflicting situation.

17.8.2 Negotiation

Most of what has been said about negotiation between internal stakeholders is applicable
with some adaptation to conflicts involving external stakeholders as well. Additionally, in
most countries, this is the only possible approach to conflict settlement before litigation when
external stakeholders are concerned.

The same two main approaches as before may be identified in negotiation: competitive and
cooperative. The following lists a set of good practices and tactics that may help to maintain
conflict situations under control, either for general interactions (Wall and Callister, 1995) or
for construction industry specific interactions:

e Foresee issues: undertake conflict analysis and mapping
e Evaluate the extend of stakeholders’ participation in the final solution (there are different
cultural backgrounds)
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Table 17.3 Ways of relating to stakeholders

Stakeholders
Type of influence in
relations Description decisions Actions When to use
Least Giving Stakeholders are None — Press release, TV  Information not
information informed about the — Newsletters controversial/trust
project
Gathering Stakeholders Very little — Questionnaires Reliance on the use
information provide information — Interviews of information
to help decisions, — Surveys
but don’t
participate
] Consultation  Stakeholders are Limited — Written Stakeholders trust
8 consulted but comments in decision-making
o don’t participate in — Interactive process
?>> decisions meetings
:E Participation  Decision-making Can influence — Workshops Willingness and ability
% process is shared  specific — Topic groups to accept influence of
3 with some specific ~ subject or — Round table outcome
- stakeholders issue meetings
Bounder Decision is taken Stakeholders  — The above — All solutions are
dialogue together after fully involved processes in possible, within pre-
dialoguing within with some a pre-planned fixed parameters
some pre-set pre-set and coherent
conditions constrains way, eventually
Most Open Decisions is taken  Stakeholders faC|I|_tated by — Wider and complex
dialogue together fully involved mediators problems, with
in decisions open outcomes

Source: Adapted from Eurosite, 2003.

Keep players involved and processes transparent and clear

Maintain the stakeholders enthusiastic and capability in participation

Ensure that institutions have legitimacy, are trustable and inspire confidence
Assure that stakeholders are aware of conflict boundaries (rights, roles, responsibilities,

legitimacy)

Adopt appropriate leadership styles

Structure organization to avoid conflict
Address conflict causes, diagnoses and implement corrections
Promote meetings (workshops, seminars)
Negotiate, mediate, and arbitrate

Enforce truth

Expand group boundaries
Guide communications between disputants
Set up formalized appeal systems
Act as decision makers

Offer incentives

Enforce cooperative problem-solving attitude between disputants
Recognize women as stakeholders and peacemakers
Address implications for youth and children
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Conduct relevant stakeholder analysis and conflict perceptions

Build and maintain effective partnerships

Recognize the primacy of local people

Widen and deepen dialogue

Recognize the potential and the limits of external influence

Be transparent and communicate intentions

Act in timely flexible ways and think long term

Respect cultural diversity

Recognize and act only so far as legitimacy allows and remains impartial
Be accountable

Enable institutional learning

Use creative, incentive-driven approaches for construction engagement
Act on lessons about the need for coordinated, coherent action and policy

On the other hand, according to Susskind and Field (1996), collaborative negotiation should
follow the following six main principles for consensus building with external stakeholders:

1. acknowledge the concerns of the other side;

2. encourage joint fact finding;

3. offer contingent commitments to minimize impacts if they occur, promising to compen-
sate knowable but unintended impacts;

accept responsibility, admit mistakes and share power;

act in a trustworthy fashion all the times;

6. focus on building long-term relationships.

SU

17.8.3 Not in my backyard

One of the most common conflicts within external stakeholders is related to the location of
new public facilities that local communities and residents do not want close to their homes.
This is called the NIMBY (not in my backyard) syndrome. The symptoms of the syndrome
are group actions, sometimes vigorous, by local communities to stop the implementation of
the controversial project affecting their livings or the environment (industrial facilities, dams,
waste treatment and so on). The question is how to solve this conflict, when even though the
proposed construction meets all economic, legal and environmental requirements, is still not
accepted by the public. Table 17.4 summarizes a set of proposed guidelines to help solve this
conflict (Kunreuther and Susskind, 1991 cited in Olander, 2003).

17.9 Conclusions

Contflict is a complex behavioural process existing in all relations between individuals, groups
of individuals and organizations. Conflict management is an important management function
in the construction activity and should deserve considerable attention from all construction
stakeholders. This is because construction projects involve a great diversity of people and
organizations, experiencing a variety of situations throughout the project life cycle being tack-
led in the scope of different and possibly antagonistic interests of stakeholders.

Conflicts do not always have negative consequences but may lead to improvement in con-
struction performance. Moreover, some stakeholders may benefit from conflicts and view
them as opportunities for innovation.
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Table 17.4 Guidelines to help solve the NIMBY syndrome

Action

Explanation

participatory process

Achieve agreement
that the status quo is
unacceptable

Seek consensus

Work to develop trust

Choose the solution
that best addresses
the problem

Guarantee that
stringent safety
standards will be met

Fully address all
negative aspects of
the facility

Make the host
community better off

Use contingent
agreements

Institute a broad-based

Representatives of all affected groups should be invited to participate and assist
each stage of the decision process. All those affected should have a chance

to review the criteria for site selection. Groups with different points-of-view
should have a chance to criticize the recommendation of facility proponents

and the analyses upon which their proposals are based. A joint fact-finding
process should be used so that all stakeholders can play a role in specifying

the information about risks, costs and benefits that they need in order to make
informed decisions.

The sitting process must begin with an agreement that the facility is needed. The
relevant stakeholders need to understand the consequences of doing nothing.

A serious attempt should be made to involve all the relevant stakeholders to
address their values: concerns, potential needs and wants. Differences can be
addressed by searching for new ways of framing questions or different ways of
packaging trade-offs.

Lack of trust is perhaps the most important barrier to reaching consensus. Those
attempting to site a facility must recognize potential sources of mistrust, including
lack of support for the project, previous negative experiences and suspicions
towards the government and other institutions. One way to establish trust is to
admit past mistakes and avoid exaggerated claims and promises that cannot be
fulfilled.

Problems must be addressed with a design and solution of the facility that
stakeholders can agree is appropriate. A comprehensive list of alternative
approaches and their long- and short-term implication, including the option of
taking no action, should be made public in non-technical language. The choice
of alternatives and technology should be based on input from the residents of
the community who may well know more about the problem ‘on the ground’ than
many experts.

No community should be asked to compromise its basic health or safety so
that a facility can be built. Preventive measures for reducing the hazard should
be encouraged and the proposed facility must meet all health, safety and
environmental standards, Interested parties should also have an opportunity
to specify any additional standards that could be met through mitigation, such
as changes in the design of the facility, substitute technologies, operational
modifications and training of operators. Monitoring and control procedures
involving the host community are important in minimizing risks and maintaining
standards.

When impacts cannot be prevented or mitigated to the satisfaction of the affected
parties, various forms of compensation, specified by the stakeholders involved,
can be negotiated. These agreements may include property value guarantees,
creation of equivalent habitats when loss is unavoidable, and the offer of service
when impact occurs.

The applicant should put a package of benefits together so that the host
community feels that it is better off with the facility than without it.

Some concerns about the management of facilities can be resolved by specifying
contingent agreements that spell out what will be done in case of accidents,
interruption of services, changes in standards or the emergence of new scientific
information about risks and impacts, and provide means of guaranteeing that
contingent promises will be met at no cost to those likely to be adversely affected.

(Continued)
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Table 17.4 (Continued)

Action Explanation

Seek acceptable sites  Encourage communities to volunteer sites indicating that it is not an irreversible
through a volunteer commitment and that there are potential benefit packages that come with the
process facility.

Consider a competitive Assuming that multiple, acceptable volunteer sites are found, the sponsors of the
sitting process facility should consider a competitive process of site selection.

Work for geographic It is inappropriate to locate too many noxious facilities in a single locale even if a
fairness community is willing to accept them.

It is appropriate and helpful to set and enforce realistic deadlines. However,

a good process allows all parties adequate time to consider the full range

of options and weigh technical evidence as it is gathered. Opponents have
administrative and legal means of slowing, even halting, siting processes that
they feel have excluded them. It may be necessary to ‘go slowly in order to go
fast’.

Set realistic timetables

It is never a good idea to have only one possible site even at the final stage of the
Keep multiple options  process. Negotiations regarding possible incentive packages are more likely to
open at all times produce reasonable results if a facility sponsor does not feel ‘held hostage’ by the
only possible site.

Accurate conflict classification is the first step towards a timely and proper resolution of
disputes. Accordingly, conflicts in construction have been categorized in various ways,
namely by type, typology, level, object, stage in the project life cycle and underlying cause.
The classification of construction stakeholders in the conflict context is also important for
conflict analysis. These are named internal if they have direct participation in the project and
external otherwise. Moreover, according to their interest, willingness and power to act, stake-
holder groups may also be categorized in key players, keep-informed, keep-satisfied and
minimal effort groups. Following the classification of construction stakeholders, several con-
flicts arising between them have been indicated, and corrective actions for conflict avoidance
have been approached.

Recent trends in construction conflict analysis points up to conflict managing approaches
rather than conflict avoidance techniques because it has been widely recognized that conflicts
may lead to better and innovative solutions. In view of this, factors influencing the success of
conflict management have been identified, and the phases towards adequate conflict resolu-
tion have been surveyed.

Additionally, different conflict resolution techniques have been analyzed, applicable
either to internal or external stakeholders. The former include the opposite approaches of
non-consensual processes like arbitration and litigation, whereas the latter include the more
collaborative ones, like mediation and direct negotiation between parties. It has also been
concluded that dialoguing and negotiating during the decision-making process is the best
way to avoid future uncontrolled conflicts.
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