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IV. Nikolaos Lavranos, The Hague/Florence*

The effect of UN sanctions on private party transactions
(Gerda Mollendorf und Christiane Mollendorf-Niehuus,
ECJ of 11 October 2007, C-117/06)

The Méllendorf case is an interesting example of
how far-reaching UN sanctions can affect private
party transactions. Most cases involving UN sanc-
tions that have so far come before the CFl and ECJ
concerned complaints of individuals whose finan-
cial assets had been frozen, i.e. complaints by
those who are directly affected by the UN sanc-
tions.” More specifically, those cases focused on
the public law side, that is, the issues arising out of
the relationship between the public organs that
adopted the measures and the listed individuals.
In contrast the Méllendorf case relates to a real es-

tate transaction between two private parties that
could not be finalised, that is legally validated, due
to the fact that one of the parties was blacklisted
by a UN sanction.

(1) Background

(a) The legal framework

In the past decade the use of the instrument of
sanctions against states and private parties has
rocketed.? Whereas in the past sanctions were ap-
plied only against states or regimes, more recently
the UN Security Council as well as the EU are using
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«smart» sanctions that target specific individuals
and private organisations. In particular, after 9/11
when the «war against terror» started, sanctions
are used to target listed individuals and private or-
ganisations that are suspected of being involved
with terrorist activities.*> The sanction measures
focus especially on the freezing of all finan-
cial assets of listed suspects in order to reduce
their ability of financing and/or carrying out terror-
ist activities. But sanctions are not limited to the
freezing of financial assets; rather they encompass
a whole array of different measures, including for
instance restrictions on travelling.*

After the UN Security Council has decided to im-
pose sanctions, a so-called UN Sanctions Com-
mittee is established to supervise the proper im-
plementation of the sanctions in the UN members.
One of the important tasks of the UN Sanctions
Committee in this context is the blacklisting of
persons and organisations that are to be
targeted by the sanctions. The term blacklisting
means that on the basis of secret data received by
intelligence services of the UN members, the UN
Sanctions Committee draws up a list of suspects
that are to be targeted by the sanctions. The UN
Sanctions Committee is moreover the only body
that can «delist», that is, remove the names of
persons and organisations from the sanctions list,
once the UN Sanctions Committee decides un-
animously that there is no longer reason for being
listed.

The EU, while not being a member of the UN, gen-
erally implements the sanctions imposed by the
UN Security Council based on Chapter VIl of the
UN Charter by a two step procedure.® First, the EU
adopts a common position within the inter-gov-
ernmental Il. pillar of the Common Foreign and
Security Policy (CFSP).¢ Second, in order to give a
legally binding effect to the common position, the
EC adopts within the I. pillar (the EC Treaty) a basic
Regulation which is directly applicable in all EU
Member States.” The subsequent enforcement of
the basic Regulation implementing the UN sanc-
tion within the EC is entrusted to the European
Commission. The European Commission has in
particular the task (and the power) of updating
automatically the listing of suspected targets in
accordance with the list of the UN Sanctions Com-
mittee by issuing Commission Regulations.®

Hence, a «communitarization» of UN Security
Council Resolutions within the Community legal
order takes place. As a consequence thereof, UN
sanctions as implemented by the EC/EU enjoy su-
premacy over all national law, including constitu-
tional law, of the EU Member States. In addition,
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the Regulations — the basic Regulation as well as
the Commission Regulations — are directly ap-
plicable from the moment they are published in
the Official Journal of the EU. Moreover, it should
be noted that the adoption and implementation
of UN sanctions and, in particular, the listing of
suspects takes place on a purely executive
regulatory power basis, that is, that neither
on the international, European nor national level is
there any involvement of parliament or other su-
pervisory body. In other words, the UN Security
Council — amplified by the supremacy of Com-
munity law and direct application of the Regula-
tions — directly reaches into the national law level
and exerts direct force in the sense that the sanc-
tions have to be executed by the national authori-
ties purely on the basis of these executive acts.’

Consequently, the implementation of UN sanc-
tions through the Community legal order modifies
the previously public international law nature of
UN sanctions into measures that have obtained EC
law characteristics such as supremacy over all na-
tional law and direct applicability. At the same
time, this communitarization of UN sanctions
brings the European courts into the picture as a
forum to which suspects targeted by UN sanctions
could potentially turn to for obtaining judicial re-
view.

Indeed, a flow of proceedings have been brought
by individuals before the European Court of First
Instance (CFI) challenging the validity of EC meas-
ures implementing the UN sanctions.” More
specifically, the targeted suspects not only ques-
tion whether the EC is at all competent to impose
sanctions against individuals, but also raise vio-
lations of fundamental rights such as the right to
access to court, rights of defence and judicial
review."

However, the Méllendorf case is different in that it
primarily concerns the rights and obligations of
private parties within the context of finalising a
transaction between them, whereas the other
cases concerned the public law relationship be-
tween the suspected terrorist and the measures
that have been adopted against him/her by the
UN Security Council, the EC and national state
organs.

(b) The facts of the case

On 19 December 2000 Gerda Modllendorf and
Christiane Méllendorf-Niehuus (the sellers) agreed
to sell land and buildings belonging to them in
Berlin to Salem-Abdul Ghani El-Rafei, Kamal
Rafehi and Aqeel A. Al-Ageel (the buyers) in ex-
change for payment by the latter of a sale price of
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DEM 2.375.000 (approximately 1.214.318). The
parties agreed that ownership of the immovable
property was to be transferred to the buyers and
the transfer of ownership registered at the Land
Registry. Moreover, the sale price had to be de-
posited in a trust account of the attesting no-
tary (the notary), and then paid to the sellers when
the property transfer was provisionally registered
at the Land Registry, pending final registration. On
8 March 2001, the transfer of ownership to the
buyers was provisionally registered at the Land
Registry.

However, by decision of 29 October 2003, the
Grundbuchamt, the office which is responsible
for the registration of ownership of immovable
property at the Land Registry, and which is at-
tached to the Amtsgericht (Local Court), rejected
the application made by the notary on 22 January
2003 for final registration at the Land Registry of
the transfer of ownership, on the ground that
certain documents, production of which had been
requested by letter of 28 March 2003, had not
been provided on time. On 9 December 2004, the
notary submitted a new application for final
registration at the Land Registry of the transfer
of ownership to the buyers on the basis of the
notarially recorded instrument (the contract be-
tween the parties) of 19 December 2000.

However, by decision of 21 April 2005, the Grund-
buchamt, having ascertained that the name of
one of the buyers appeared on the list in Annex |
to Regulation No 881/2002, refused to accept the
application for final registration, relying on Arti-
cles 2(3) and 4(1) of that regulation. The name
Ageel was blacklisted by the UN Sanctions Com-
mittee on 6 July 2004, which appeared a week
later on the EC sanctions list.”

Article 2 of Regulation No 881/2002 states that:
«1. All funds and economic resources belonging
to, or owned or held by, a natural or legal person,
group or entity designated by the Sanctions Com-
mittee and listed in Annex I shall be frozen.

2. No funds shall be made available, directly or in-
directly, to, or for the benefit of, a natural or legal
person, group or entity designated by the Sanc-
tions Committee and listed in Annex |.

3. No economic resources shall be made available,
directly or indirectly, to, or for the benefit of, a nat-
ural or legal person, group or entity designated by
the Sanctions Committee and listed in Annex |, so
as to enable that person, group or entity to obtain
funds, goods or services.»

While Article 4(1) of Regulation No 881/2002 pro-
vides that:

«The participation, knowingly and intentionally, in
activities, the object or effect of which is, directly
or indirectly, to circumvent Article 2 or to promote
the transactions referred to in Article 3, shall be
prohibited.»

On 3 May 2005, the notary submitted a complaint
against that decision to the Grundbuchamt. Act-
ing on its own initiative, the Grundbuchamt re-
ferred the complaint to the Landgericht (Regional
Court) Berlin, which dismissed it by order of 27
September 2005. In turn, the notary brought an
appeal against that decision before the Kammer-
gericht (Higher Regional Court) Berlin.

In its request for a preliminary ruling from the ECJ,
the Kammergericht Berlin explained that, under
German law, ownership of immovable property
cannot be acquired directly as a result of a notari-
ally recorded contract of sale between seller and
buyer. If title to the property is effectively to pass
to the buyer, it is also necessary for the two parties
to conclude, in accordance with Article 925 of the
Civil Code (Burgerliches Gesetzbuch, «the BGB»),
an agreement that ownership is to be transferred
and for that transfer to be registered at the Land
Registry, in accordance with Article 873 of the
BGB.

Moreover, the Kammergericht added that, under
German law, if there is any restriction on the right
to dispose of property — as in the case before the
referring court because of the supervening obliga-
tion to freeze the funds of one of the buyers —and
if that restriction comes into being after con-
clusion of both the notarially recorded contract of
sale and the agreement to transfer ownership, but
before the application for registration of the trans-
fer in the Land Register, the Grundbuchamt must,
as a general rule, take account of that restriction.
In addition, the legal impediment to regis-
tration of the transfer of ownership in the Land
Register precludes completion of the con-
tract of sale, with the consequence that the
sellers are required, under Articles 275 and 323 of
the BGB, to repay the sale price to the buyers.

The question arises, however, whether such re-
payment is compatible with the prohibition laid
down in Article 2(2) of Regulation No 881/2002.

In a supplementary order of 23 February 2006, the
referring court observed that it cannot be inferred
from Articles 2(1) to (3) and 4(l) of Regulation No
881/2002 that the seller may be ordered to de-
posit a sum of money corresponding to the sale
price of the property concerned if, at the time
when the sale contract was concluded or the sale
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price was received, the seller had no knowledge of
the sanctions affecting the buyer.

In the same order, the referring court stated that it
was also unclear whether, in cases where there is
more than one buyer or, as in the main proceed-
ings, where a number of buyers are members of a
partnership, the right to repayment of the sale
price must be suspended in its entirety or only in
proportion to the entitlement of the buyer affect-
ed by the restrictive measures.

In those circumstances, in view that the outcome
of the proceedings before it is dependent on the
interpretation of Regulation No 881/2002, the
Kammergericht Berlin decided to stay proceedings
and to refer the following questions to the
Court of Justice for a preliminary ruling:

«(1) Do the provisions of Articles 2(3) and 4(1) of
Council Regulation (EC) No 881/2002 ... prohibit
property from being conveyed in performance of
a sale and purchase agreement to a natural per-
son listed in Annex | to that regulation?

(2) If Question 1 is to be answered in the affirma-
tive: does Regulation No 881/2002 prohibit the
entry in the land register necessary for transferring
ownership in the property even when the underly-
ing sale and purchase agreement has been con-
cluded, and the conveyance declared binding, be-
fore publication of the restriction on disposal in
the Official Journal of the European Communities,
and the contractual purchase price to be paid by
the natural person listed in Annex | to the regula-
tion, as buyer, has already been

(a) deposited in the notarial trust account, or

(b) paid to the seller?»

(2) Judgment

The operative part of the judgment of the ECJ, in
which it answered both questions together, was
straightforward:

«In a situation where both the contract for the
sale of immovable property and the agreement
on transfer of ownership of that property have
been concluded before the date on which the
buyer is included in the list in Annex | to Council
Regulation (EC) No 881/2002 of 27 May 2002
imposing certain specific restrictive measures di-
rected against certain persons and entities asso-
ciated with Osama bin Laden, the Al-Qaida net-
work and the Taliban [...], and where the sale
price has also been paid before that date, Article
2(3) of that requlation,[...] must be interpreted
as prohibiting the final registration, in per-
formance of that contract, of the transfer of own-
ership in the Land Register subsequent to that
date.»
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The ECJ arrived at this conclusion by interpreting
the terms «made available» and «directly and in-
directly» very broadly, so the ECJ easily found that
the final registration of the ownership and the
payment of the price fall within the prohibition of
the UN sanction as implemented by the EC Regu-
lation.” Moreover, the ECJ found support for its
broad interpretation of Article 2 of the Regulation
by focusing on the aim and purpose of the UN
sanctions, which is «to combat and root out inter-
national terrorism, inter alia by cutting off inter-
national terrorism networks from their financial
sources»."

Accordingly, the ECJ had no difficulty in giving pri-
ority to the full and effective implementation of
UN sanctions, that is ensuring that no financial as-
sets are made available (in)directly to suspected
terrorists or sponsors of terrorism, even if that is to
the detriment of private parties.

At the same time, the ECJ recognised that there is
a limit to full and effective implementation of UN
sanctions, which is reached when it would lead to
a disproportionate infringement of the right to
property.” However, the ECJ left it to the Kam-
mergericht to determine whether, in view of the
special features of the case, repayment of the
sums received by the sellers would constitute a
disproportionate infringement of their right to
property and, if that was the case, to apply the na-
tional legislation in question, as far as possible, in
such a way that the requirements flowing from
Community law are not infringed.'

(3) Commentary

The judgment of the ECJ, which essentially follows
the AG's Opinion,'” comes as no surprise, if one
recalls the ECJ)s Bosphorus-judgment.™
Bosphorus was a Turkish airline that leased, prior
to the imposition of sanctions against the Former
Republic of Yugoslavia (FRY), which involved inter
alia the complete ending of airline services be-
tween the FRY and third countries, one plane from
JAT, the state-owned Yugoslav airline, for the pur-
pose of using that plane for flights between
Turkey and other destinations — but not to or from
the FRY. The EC adopted Regulations in order to
implement the UN sanctions.™ In turn, Ireland im-
pounded in conformity with the UN sanctions and
EC Regulation the plane of Bosphorus when it was
serviced at an lIrish airport. Bosphorus appealed
against that measure before the Irish courts all the
way up to the Irish Supreme Court. The lIrish
Supreme Court, being the highest domestic court,
requested from the ECJ a preliminary ruling on the
legality of the Irish measure.
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The ECJ explicitly stated that:

«13 As to context and aims, it should be noted
that by Regqulation No 990/93 the Council gave ef-
fect to the decision of the Community and its
Member States, meeting within the framework of
political cooperation, to have recourse to a Com-
munity instrument to implement in the Com-
munity certain aspects of the sanctions taken
against the Federal Republic of Yugoslavia by the
Security Council of the United Nations, which, on
the basis of Chapter VIl of the Charter of the Unit-
ed Nations, adopted Resolutions 713 (1991), 752
(1992) and 787 (1992) and strengthened those
sanctions by Resolution 820 (1993).

14 To determine the scope of the first paragraph
of Article 8 of Regulation No 990/93, account
must therefore also be taken of the text and the
aim of those resolutions, in particular Paragraph
24 of Resolution 820 (1993), which provides that
«all States shall impound all vessels, freight ve-
hicles, rolling stock and aircraft in their territories
in which a majority or controlling interest is held
by a person or undertaking in or operating from
the Federal Republic of Yugoslavia (Serbia and
Montenegro)».

[..]

22 Any measure imposing sanctions has, by defi-
nition, consequences which affect the right to
property and the freedom to pursue a trade or
business, thereby causing harm to persons who
are in no way responsible for the situation which
led to the adoption of the sanctions.

23 Moreover, the importance of the aims pursued
by the regulation at issue is such as to justify nega-
tive consequences, even of a substantial nature,
for some operators».»°

In other words, the ECJ clearly emphasised the im-
portance of the aim pursued by UN sanctions and
their effective implementation by the EC
and its Member States. Consequently, private par-
ties that have nothing to do with the implementa-
tion of the sanctions must accept substantial
limitations on the exercise of their right
to property.

But the consequences of the Méllendorf-judg-
ment seem to go further. In this case, private par-
ties are burdened by the ECJ with the obligation
to investigate whether or not their counterpart
is blacklisted by UN or EU sanctions before enter-
ing into any sort of contractual relationship that
involves a transfer of funds or any other econom-
ic resources. In this context, it should be noted
that the EU also imposes so-called «autonomous»
sanctions, which do not originate from the UN Se-
curity Council.* This means that if one wants to be

sure that a transaction is not potentially prohibited
because of UN or EU blacklisting, one must regu-
larly check (mostly the lists are updated every 6
months) the lists before entering into contractual
relationships. This raises the question whether this
burden is not disproportionately affecting the
right to property, in particular if the parties are act-
ing in good faith. Similarly, this judgment also
seems to impose an obligation on those who are
blacklisted to make this fact known to the other
party before entering into contractual relation-
ships, which the other party in turn will normally
refuse. This kind of self-incrimination seems hard-
ly compatible with Article 6 ECHR,? especially if
one takes into account the manner in which the
names are placed on the lists, in secret by security
and intelligence services, which do not operate in
a transparent way and are not always reliable. In
other words, being blacklisted amounts to no
more than being suspected of supporting terror-
ism without it being verified by a judge or any
other independent body.

Moreover, the ECJ left it totally open as to when a
situation arises that affects the right to proper-
ty disproportionately. Some more guidance
would have been very useful for the national
courts in order to ensure consistency on this issue
within all EC Member States. However, from the
general thrust of the Méllendorf-judgment it can
be concluded that the full and effective enforce-
ment of UN sanctions enjoys priority over even
substantial negative effects on the exercise of the
right to property. In other words, only extremely
serious interferences with such rights would ap-
parently prevail over UN sanctions. This echoes the
vagueness of the ECrtHR's Bosphorus-judgment?
in which it introduced the «manifestly deficient»
test. According to that test, the ECrtHR will only
review national measures implementing EC law,
that is, EC law measures indirectly if the level of
fundamental rights protection within the EC is
manifestly deficient. However, the ECrtHR did not
indicate when this would be the case.*

In sum, the Mbllendorf-judgment fits into the
general approach of the ECJ, which is to en-
sure first and foremost full and effective im-
plementation of UN sanctions by the EC
and its Member States. In this regard, the judg-
ment is of little surprise. However, the case
illustrates that the blacklisting not only affects the
listed individual but also any other party that (po-
tentially) engages in contractual relationships.
That party must protect its own interests by essen-
tially being forced to regularly check the UN and
EC lists before engaging in contractual relation-




ships. But even if a party acted in good faith, that
party will be exposed to the full effects of the UN
sanctions, creating serious problems and addition-
al costs in reversing a transaction. This also raises
the more fundamental issue of legal certainty. As
a consequence of this judgment, the validity of
any transaction ultimately depends on the black-
listing policy of the UN Security Council and the
EU — a factor that is difficult to anticipate because
it is driven by events which are normally beyond
the control or influence of the private parties act-
ing in good faith.

In sum, while the ECJ must be praised for sup-
porting the cause of rooting out international
terrorism, it seems to me that the ECJ has placed a
too heavy burden on private parties by
substantially limiting their fundamental
rights.

* Dr. Nikolaos Lavranos, LL.M., is Senior Advisor at the Dutch
Competition Authority (NMa) and Max Weber Fellow, EUI,
as of 1 September 2008. The usual disclaimer applies.
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May 2007, available at: http://www.unc.edu/euce/eusa
2007/papers/vicek-w-09h.pdf; L. van den Herik, The Securi-
ty Council’s targeted sanctions regimes: In need of better
protection of the individual, Leiden Journal of International
Law [2007] 797-807; V. Gowlland-Debbas (ed.), National
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study (Leiden 2004); ibid., United Nations sanctions and in-
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The Opinion of AG Mengozzi in case C-117/06 Méllendorf

of 8 May 2007 concluded as follows:

«108. In the light of the foregoing considerations, | propose

that the Court give the following answer to the questions

submitted to it by the Kammergericht Berlin by orders of 21

and 23 February 2006:

Article 2(3) of Council Regulation (EC) No 881/2002 of 27

May 2002 imposing certain specific restrictive measures di-

rected against certain persons and entities associated with

Osama bin Laden, the Al-Qaida network and the Taliban,

and repealing Council Regulation (EC) No 467/2001 pro-

hibiting the export of certain goods and services to

Afghanistan, strengthening the flight ban and extending

the freeze of funds and other financial resources in respect

of the Taliban of Afghanistan, prohibits

— both the conclusion of an agreement for the transfer of
ownership of immovable property to a person listed in
Annex | to the regulation, in implementation of a contract
of sale entered into before that person was included in the
list,

—and the registration of that transter in the Land Register, in
implementation of a contract of sale and an agreement for
transfer of ownership, both of which were concluded be-
fore that inclusion in the list,

and that is so regardless of whether there is an economic

balance between the value of the property sold and the

agreed sale price, even if that price has been paid into a

notarial trust account or paid to the seller before the date of

inclusion in the list.»
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