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Insight

Broadening the perspective on ocean privatizations: an interdisciplinary social
science enquiry

Achim Schliiter ?, Maarten Bavinck**, Maria Hadjimichael 5, Stefan Partelow ! Alicia Said® and Irmak Ertor’

ABSTRACT. Privatization of the ocean, in the sense of defining more exclusive property rights, is taking place in increasingly diverse
ways. Because of more intensive and diversified use patterns and increasing sustainability challenges, it is likely that this process will
continue into the future. We argue that the nature of privatization varies from one oceanic domain to another. We differentiate four ideal-
typical domains: (1) resources, (2) space, (3) governance control, and (4) knowledge, and nine criteria for the assessment of privatization.
We apply those criteria to a selection of examples from the realm of marine life (from micro-organisms to fish) to highlight similarities
and differences and establish foundations for broader analysis. We aim hereby to develop the groundwork for a balanced, interdisciplinary
perspective on ocean privatization. Our analysis demonstrates that privatization has multiple dimensions and cannot be condemned or

embraced in its entirety. Instead it requires more nuanced assessment and deliberation.
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INTRODUCTION

The oceans cover more than 70% of our planet but are arguably
still the least privatized asset of humankind. Policies of blue growth,
new economic opportunities (and therefore interests), technological
advances, and politics all suggest that privatization of the oceans
and adjacent land areas will accelerate in the future (Arbo et al.
2018). These may generate damages (Bavinck et al. 2017,
Barbesgaard 2018) and benefits (Kompas and Che 2005, Anderson
et al. 2011, Arnason 2012). Such processes occur in a context of
accelerated anthropogenically induced change, which in itself
prompts new governance responses. Ecosystem service provisions
will most likely be reduced (Rockstrom et al. 2009). This will
increase scarcity, which in history has often fostered the
establishment of private property regimes (Demsetz 1967,
Ensminger 1996, Alston et al. 1999).

We see privatization as a process that transfers exclusive property
rights over valuable goods, spaces, and processes to private actors
(Eggertsson 1990, Bromley 1991), be they individuals,
corporations, or nongovernmental entities. Little study has gone
into privatization of oceans in comparison to land. We therefore
formulate a conceptual perspective that allows us to identify, in
broad strokes, the nature of the phenomenon. The normative
assessment of privatization processes we leave for another occasion
because it will take us into the realm of values, norms, and
principles.

We explore the distinguishing features of coasts and oceans relevant
to privatization. Then, we present a set of criteria, stemming from
multiple disciplinary perspectives, so as to understand potential
implications of ocean privatization. We realize that each instance
of ocean privatization is unique and context dependent. However,
from a conceptual perspective, several domains of privatization
may be distinguished. We highlight four oceanic domains: (1)
resources, both renewable (e.g., fish) and nonrenewable (e.g.,

minerals) alike; (2) space, such as for establishing wind parks,
aquaculture farms, or marine protected areas (MPA); (3)
knowledge items, such as patents over bioactive compounds; and
(4) governance processes, such as certification, or the outsourcing
of conservation management to private entities.

Each of these domains inevitably contains a range of variations.
Thus, the privatization of, for instance, the rights to marine life
such as fish raises other challenges than mineral exploitation does.
In addition, some privatization processes traverse multiple
domains: e.g., the establishment of private rights to a particular
resource, such as fish, often also includes a spatial dimension (i.e.,
one acquires rights to fish in territory A or B) and may be
accompanied by the privatization of governance too (e.g., if an
industry does not only get the right to catch but also the right to
govern a stock according to its own rules). Our domains can
therefore be said to provide more analytical than empirical
purchase. However, privatizing governance, the right to set
operational and potentially collective choice rules (Ostrom 1990)
is distinct from the other categories. Privatizing space brings
particular challenges because of ocean characteristics and
changing technologies, which open up new dimensions. The latter
holds true especially considering knowledge, in which genetics
opens up a new field of property to aspects of the sea.

Our examples derive mainly from the human use of marine living
organisms (from microorganisms to fish). Thus, capture fisheries
illustrate the resources domain, aquaculture the domain of space,
certification of seafood the governance domain, and patenting of
genetic material the domain of knowledge. These examples are not
necessarily typical for the oceanic realm as a whole, and further
research will be needed, allowing for more systematic analysis. The
examples do, however, provide inroads into the topic. We dissect
each example according to the list of nine criteria.
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WHAT IS SPECIAL ABOUT OCEAN PRIVATIZATION?
Many of the characteristics of the ocean relevant for a discussion
of property rights pertain also to terrestrial realms. However, the
aspects portrayed here are particularly pronounced in the marine
sphere and therefore require special attention.

The most distinctive material characteristic of the ocean is the
fluidity of water. Ecosystem boundaries fluctuate and social
system boundaries are often difficult to define in a context of
fluidity (Schliiter et al. 2013, Steinberg and Peters 2015). It’s not
possible to fence the ocean like it’s possible to fence a piece of
land, although modern technology like GPS trackers do make it
easier to define spatial borders and therefore rights (Pauly et al.
2014, Kroodsma et al. 2018). However, many marine organisms
and substances are crossing borders constantly, along with the
water itself. The ocean is the place in which boundaries between
jurisdictions intersect (van Tatenhove 2017, Schliiter et al. 2019,
Van Assche et al. 2020). It can therefore be characterized as a site
of legal pluralism (Jentoft 2011), riddled with confusion and
struggles over rights and responsibilities (Bavinck et al. 2018). As
a consequence, many privatization issues are of a transboundary
nature, concerning multiple communities, nations, or even
continents with important questions on the most appropriate
regulatory structure remaining unanswered.

Fluidity relates to what is recognized as a third spatial dimension
in the ocean realm (Van Assche et al. 2020). After all, oceanic
space extends horizontally, but also vertically in the water column;
it is therefore not only about space but also about volume
(Steinberg and Peters 2015). Property rights with regard to one
matter in a three-dimensional grid can easily interfere with other
ocean uses. The same is of course true on land, in which air space
or wave spectrums for wireless data transfer add other layers of
property rights. However, the intensity of externalities, or
interdependencies, indicating a less static relationship among uses
(Paavola and Adger 2005) is often of higher intensity in the ocean
than on land.

Time adds a fourth dimension to the study of oceans. Steinberg
and Peters (2015) argued that “the chaotic movement” or
“churnings” that characterize ocean waters defy easy, linear
approaches toward territorialization. Environmental feedback
loops occur over long time periods, making it difficult to assign
private owners with liabilities for damages incurred. Hence, the
risk prevails that privatization of the ocean leads to a
collectivization of the damage costs resulting from private
activities.

Those three aspects lead necessarily to strong interdependencies
between spaces, activities, and ecosystem services (Craig and Ruhl
2010, Lebel 2012, Schliiter et al. 2019), a handicap when it comes
to the establishment of atomistic property rights because those
property rights toward a particular asset of the system will
necessarily not have considered consequences for other people,
externalities, e.g., in the form of pollution (Bromley 1991). This
is even more aggravated considering the still existing higher
monitoring and enforcement problems in the ocean as opposed
to on land, resulting frequently in a huge distance between de jure
and de facto rights (e.g., paper parks).

Finally, we note important differences in the history of marine in
comparison to terrestrial privatization. Privatization on land was
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a relatively slow, evolutionary process that took place along with
transitions to, for example, agriculture and industry. The
technological possibilities of humans to explore, and the demand
for goods and services on land, thus developed over a very long
period of time. However, the technological possibilities to use the
ocean are accelerating at a much faster pace, which shortens the
time frame for institutional evolution. Institution building, as a
second order collective dilemma, generally requires time (Ostrom
1990) and is, because of its inherent uncertainty, prone to mistakes
and necessary readjustments. This indicates that it is rather
unlikely that sustainable solutions, in the broad sense of the term,
will be immediately put on the agenda, found, and agreed upon.

CHARACTERIZING DIFFERENCES IN OCEAN
PRIVATIZATION

To understand and assess the trends and features of ocean
privatization, we suggest the following nine criteria (see Table 1).
These have been selected from a broad range of social-science
perspectives, with the goal of providing a holistic assessment tool
that moves beyond disciplinary and ideological borders. The first
criterion relates to the “motivations and drivers” for privatization
brought forward by stakeholders. These may be embedded in
broader narratives or discourses. Do stakeholders point out “a
tragedy of the commons problem” (Hardin 1968), and do they
suggest that negative externalities, either by overappropriation or
by over polluting, demand the establishment of private rights?
Has scarcity and therefore the value of the goods, services, or
conditions increased, thereby creating a push toward
privatization? Are possible rents appearing and investments
taking place that give private actors a strong incentive to demand
private property rights? Drivers such as the above are sometimes
interlinked and different actors might have varying motivations
for or against privatization. Identifying these drivers might help
us judge which governance concerns require addressing (Yang et
al. 2009).

The drivers are generally linked to “actors” in the privatization
process; this is criterion two. It makes a difference whether big
private corporations, NGOs, or states are the ones pushing toward
more exclusive rights and privatization. Analyzing the degrees
and types of power held by different actors involved, and if and
how they use it, constitutes an important step in understanding
the privatization process at hand.

Criterion three is the “materiality” (the physical and ecological
characteristics and function) of a good (Vogt et al. 2015, Van
Assche et al. 2017). It is easier to establish and enforce exclusive
property rights for nonmigratory species, a fixed stretch of coast,
or a geographically defined space of the ocean surface. It is more
difficult to privatize highly migratory fish species that are often
crossing ecological and social boundaries. This criterion also
points to the narrowly defined characteristics of goods usually
applied in environmental economics, like excludability and
rivalry.

Criterion four: “the institutional starting points” of a
privatization process can be very different. Some privatizations
take assets directly out of the public domain because nobody used
them before or did not see any value in them. This might be related
to bioactive compounds or to earning a price premium by offering
a certification scheme that did not exist before. For coastal
fisheries, a common property regime often precedes state


https://www.ecologyandsociety.org/vol25/iss3/art20/

intervention and transfer to more private entities. Privatizing a
harbor or the operation of a MPA is a move from a state to a
private regime. We argue that the starting point of privatization
makes a difference, for example in the assessment of historical
justice, or in relation to the potential efficiency gains to be
achieved.

Table 1. Criteria for assessing ocean privatization.

(1) Motivations and drivers

Scarcity, overexploitation, rent securitization, incentivize innovations
(2) Main pushing actors and their power

States, NGOs, big business, small-scale fishers, ...

(3) Materiality, the physical and ecological characteristics and function
Excludability, rivalry, high mobility, non-migratory, ...

(4) Institutional starting point

Open access property, state, or common property regime, availability of
legal pluralism

(5) Attributes of property rights

Access, withdraw, manage, exclude, alienate

(6) Institutional repertoire

Existing transferable institutional structure vs. starting from scratch
venturing in new property realms

(7) Path dependencies

Degree of vested interest, time period property granted, institutional
dependencies

(8) Distributive effects

Winners and losers, distribution of power resources of actors before and
after privatization

(9) Effects on decision making and democracy

Move away from state or collective decision making, which actors are
excluded from decision-making process

Different “attributes of property rights”can also be distinguished.
Property rights come in a variety of bundles, each of which
requires detailed analysis (von Benda-Beckmann et al. 2006).
Schlager and Ostrom (1992), for example, distinguished the right
to access, i.e., having the right to enter a particular area, for
example; the right to withdraw, i.e., extracting resources from a
particular area; to manage, i.e., to decide on management rules
and to engage in active management, e.g., of a fish stock; to
exclude others from any benefit of the resource; and to alienate,
meaning to be allowed to transfer/sell the right to another person
or entity.

The starting points of privatization are also related to criterion
six, the “institutional repertoires” for privatizing a particular
asset. Selling a piece of ocean space requires adjustment of laws,
which are already available for property on land. It can largely
build on these earlier legal constructs, which have been developed
over centuries. Compare this with the establishment of the first
tradable quota system for fish. Here, the right to property is not
granted, but the right to extract a particular good. Often, but not
always, this right is granted for a particular period of time only.
For trading, a new market had to be established. Such markets
did not exist when the first individual tradable quota scheme was
established. Many institutional innovations were therefore
required.

Privatization usually creates “path dependencies” or more severe
lock-in effects. This s criterion seven. Deprivatization and moving
back to a more public property regime is often blocked as vested
interests emerge. However, the degree of lock-in varies
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substantially between different forms of privatization. A private
license for a certain number of years is different than creating
property rights in perpetuity. Some privatizations are strongly
supported by other institutions, values, and norms, others only
loosely so. In the former case, reversals may be more difficult to
achieve.

Privatization creates changes in access to resources, goods, and
services, and therefore has “distributive effects” (McCormack
2017, Partelow et al. 2019): criterion eight. Who the winners and
losers of privatization are is an important question for judging
privatization from social, economic, and ecological sustainability
perspectives (Carothers 2010, Himes-Cornell and Hoelting 2015,
Kokorsch and Benediktsson 2018). The societal context also plays
arole. Privatization taking place in a society in which professional
opportunities are many and well-being is widely spread is different
from the same process happening in which many poor people
depend strongly on common-pool oceanic resources. In the first
case, privatization might solve a sustainability challenge and not
create new social disabilities. In the latter case, it might exclude
significant numbers of people from a livelihood and also create
new social sustainability challenges.

Combining this with the lock-in effect, one has to finally analyze
the effects of privatization on “decision making and democracy”
(procedural justice; criterion nine; Knight and Johnson 2007,
Menon et al. 2018). To what extent does privatization shift what
used to be public goods to the private realm, thereby having an
impact on the scope and the content of societal decision-making
processes? Who is now making decisions about a particular asset,
and are these people still the ones who bear the main consequences
of decision making?

EXEMPLIFYING THE FOUR DOMAINS OF OCEAN
PRIVATIZATION

We use the structure developed in the previous section to further
characterize the differences between privatization practices, using
an example from each domain.

Resources: the example of capture fisheries

Capture fisheries provide a prime example of privatization. The
topic is very controversial and scholars of various disciplines
disagree on its benefits and costs (Acheson et al. 2015).
Precipitated by the environmental crisis in fisheries, many
governments in the Global North have introduced systems of
exclusive rights (Hannesson 2004, Mansfield 20044, Olson 2011,
Pomeroy et al. 2015). For many, privatizing the right to catch is a
neat solution to the overfishing challenge (DeLuca 2005, Costello
et al. 2008, Craig and Ruh1 2010, Whitmarsh 2013). Many others,
however, stress the negative distributive effects that arise from the
privatization of a common pool resource (Mansfield 20045,
Knott and Neis 2017, Said et al. 2017), also highlighting the
consequences that arise for the social functioning of coastal
communities (McCormack 2017).

The ostensible motivation and driver for establishing clearer
property rights in fisheries is the ambition of reversing the
overfishing crisis. Commonly referred to as the tragedy of the
commons (Hardin 1968), the need to curb overexploitation is at
the forefront of the fisheries governance agenda, with fisheries
privatization discussions having commenced as early as 1956
(Mansfield 20045).
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The institutional starting point of privatization depends on the
fishery being looked at. Coastal fisheries that take place within
exclusive economic zones (EEZ) frequently have histories of
customary tenure and various forms of state regulation. These
arrangements have increasingly made space for state-led
privatizations especially through the introduction of individual
transferable quotas (ITQ). With the drive toward privatization in
fisheries, we now find an institutional repertoire on various scales
and levels across the globe. This includes customary tenure mixed
with state input regulations in the Global South (Bavinck et al.
2005, Basurto and Nenadovic 2012) and more codified
arrangements in the Global North (Hilborn et al. 2015). The latter
systems operate through vessel licenses and permits, total
allowable catches (TACs), and ITQs; each instrument displaying
different levels of privatization. For instance, in the case of TAC,
which limits the total amount of fish that can be caught,
governments give equal access of the available resources to a
limited number of vessels, thus restricting newcomers. On the
other hand, through ITQs, resources are individually assigned to
a vessel or enterprise and can be bought/transferred through
market-based governance systems (Host 2015).

The main actors pushing for privatization usually include: (1)
governing authorities including governments and regional
organizations that control the fishing opportunities at multiscalar
levels (Sumaila 2010); (2) scientists who seek to overcome
sustainability challenges through privatization schemes; (3)
conservation organizations; and (4) private enterprises that expect
to benefit from privatization. The political economy plays a
central role in how privatization schemes are initiated and
maintained (Mansfield 2004a). In many cases, such systems are
initiated by the state with the aim of eliminating excess capacity
and “increase the rate of profit by permitting the redeployment
of proceeds from disinvestment to more profitable activities”
(MacLachlan 1992:130). Thus, authorities strive to allocate
resources to the most economically efficient cohorts within a
system and to deter the race to fish, thus benefitting conservation.

Scholars have criticized ITQs for their distributive effects. In two
special issues on neoliberalism and the politics of enclosure,
Pinkerton and Davis (2015) and Pinkerton (2017) demonstrated
how the problems of small-scale fishing fleets in the Global North
originate from rationalization efforts that suffocate the survival
chances of fishing communities. Family-run enterprises are
constantly being displaced by corporations through processes of
industrial structuration in an endeavor to make fishing sectors
more competitive in the global marketplace (Walsh 2011); small-
scale fleets are frequently dubbed as an anomaly to efficiency and
an obstacle to capitalistic expansion (Sabau and de Jong 2015).
Such policies, which legalize the process of what, following
Harvey (2003), is termed accumulation by dispossession (Veuthey
and Gerber 2012), create a path dependency of vested interests
that is difficult to reverse. Not only are small-scale fishing
communities suffering exclusion from the livelihood itself, they
are also excluded from the decision-making systems that govern
the fisheries (Gibbs 2009).

Space: the example of mariculture

Although territorial use rights have a long history (Johannes
1978), the allocation of private rights to a particular space in the
ocean is a rather recent phenomenon. However, in certain regions,
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it is happening at such a rapid and uncontrolled pace that many
authors are referring to the phenomenon as ocean or coastal
grabbing (Franco et al. 2014, Bennett et al. 2015, Bavinck et al.
2017, Hadjimichael 2018). The privatization of ocean space is
usually linked to the rise of new economic sectors with specific
spatial requirements. Examples include off-shore wind parks, the
coastal tourism industry, deep sea mining, or intensive
mariculture; each of which makes more or less exclusive demands
on available space. Mariculture is, in many parts of the world, the
most prominent expression of the privatization of ocean space
and fits into our focus on marine life.

The main driver of the privatization of marine space for
mariculture is probably the aim to secure rents of investments.
The privatization of marine space gives a higher control over both
the production process and the use of the marine space (Ertor
and Ortega-Cerda 2017).

The main actors pushing for the privatization of marine space are
private enterprises, which can and are investing heavily in the new
mode of production. Bigger companies are better positioned to
push for the privatization of marine space because they possess
the political and economic power to influence government
decisions as well as to make the production more profitable
through vertical integration (Ertdr and Ortega-Cerda 2019).
From a state perspective, helping mariculture to emerge by
providing secure property rights might be a favorable strategy
because the sector helps to create jobs and livelihoods. However,
fisher organizations, communities, NGOs, local administrations,
and researchers complain because there are clear conflicts of
interest (Hadjimichael et al. 2014, Ertor and Ortega-Cerda 2015).
This links to the effects of privatization of ocean space on
decision-making and democracy.

The institutional starting point is usually the state’s allocation of
marine zones for mariculture and their leasing for specific periods
of time. Thus, marine spaces, which were under state jurisdictions,
but have often been used under open access property regimes, are
converted into private property regimes. In this institutional
setting, even though property rights are often not allocated in
perpetuity, aquaculture companies are given exclusive use rights
for 10 to 50 years (FAO 2010, 2018, European Union 2016).
Within the period of tenure, mariculture frequently creates
environmental change through increases in sedimentation,
eutrophication, and nutrient enrichment (Holmer et al. 2008,
Perdikaris et al. 2016), as well as negative externalities for other
users, and over time what might create problems of liability if
combined with a leasing scheme. Institutional and socioeconomic
path dependencies in the use of marine areas also result. Other
users of the marine space are, under current conditions of
intensive coastal use, often displaced. Regional economies adjust
to new circumstances after such a long period of time.

Privatization of ocean space can lead to inequalities in the
distribution of goods and bads (e.g., pollution; resources with
negative values), risks and benefits (Huong and Berkes 2011,
Galappaththi and Nayak 2017). Mariculture often results in the
exclusion of fishers from their fishing grounds (Said et al. 2017).
Nonmariculture users are often affected by the externalities of
production caused by fish feed or chemicals including antibiotics
resulting in pollution (Ertdr and Ortega-Cerda 2015). Moreover,
sicknesses that farmed fish and escapees might have incorporate
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a certain degree of risk to all sharing the interconnected marine
space. These effects are particularly strong in the marine realm
because of the fluidity of water.

Although in many places a public consultation is required for the
privatization of a marine space, such consultations do not always
reflect participative and democratic decision-making processes.
Different levels of power of influence, access to information and
knowledge, and organization capacities have to be considered
(Hadjimichael et al. 2014, Ertér and Ortega-Cerda 2015).
Mariculture and the necessarily linked form of privatization
sometimes bring about benefits, however, because of the
characteristics of the sea and the particular production process
looked at, precaution is appropriate. In view of manifold
complicating factors, careful trade-offs need to be made.

Knowledge: the example of marine patents

The importance of knowledge rights is amplifying in the marine
realm. With increasing investments in ocean research, the
demands for securing those investments (and creating the initial
incentives to invest) is rising (Arrieta et al. 2010). Knowledge has
thus become important relative to production processes (e.g., in
aquaculture or deep-sea mining), data (e.g., about vessels, fish
stocks, currents, or winds), and new organisms, whose rents from
discovery can be secured with the help of patents. Because the
number of marine patents is increasing exponentially (Blasiak et
al. 2018), it must be considered.

Patents, in general, help to secure the investments of companies
in search of new market opportunities, providing the motivation
to establish such rights. Therefore, big corporations, that already
have the necessary technology and want to get the right to
potentially valuable innovations, are generally the actors driving
knowledge privatization in the marine field. Blasiak and
coauthors (2018) have calculated that a single corporation
(BASF) has registered 47% of all marine sequences included in
global gene patents, and that this exceeds the share of the 220
other companies jointly owning 37% of the patents. Universities
and their commercialization partners own the remainder. Striking
is the fact that 98% of all patented sequences have been registered
by companies from only 10 countries, all belonging to the Global
North (Blasiak et al. 2018). This concentration of patentsislinked
to the materiality of the ocean realm and the fact that only few
companies can meet the technological preconditions necessary
for operating therein.

If patents are granted for new knowledge (e.g., a gene sequence),
then the institutional starting point is open access or the public
domain. Patenting of marine organisms is not much different
from that of other living matter. Therefore, an institutional
repertoire is broadly available. However, this brings controversial
path dependencies. After all, although public opinion tends to
accept patents and copyrights on music and film, as well as on
technological innovations, it is different with patents on forms of
life, with patenting of the human genome, and of seeds
dominating the debate (Ossorio 2007). As one author has argued:
“biotechnology”][...] “ has madeit possible to colonize and control
that which is autonomous, free and self-regenerative” (Shiva
1994:154). The ethical debates on such patenting persist and carry
over into the marine domain.

Because the values that are to be created by marine genetic
resources (MGR) have in most cases not yet materialized,
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distributive issues are speculative, but do deserve attention. An
important difference in patenting of MGRs with that of other
forms of life such as seed material lies in their inconspicuousness.
Marine biotechnology corporations make a hidden form of life
available to the public. There is usually no traditional knowledge
associated with them; as a result, the issue of access becomes an
issue only when a product hits the market.

Even if access and benefit sharing agreements are implemented,
there are further distributive issues to consider, such as what has
been described as underuse in an anticommons (Heller 2013). In
this setting, an individual or corporation holding a strategic
property right can impede others from using a valuable resource.
This can block the production of new, potentially important
medicinal products or the development of cheaper alternatives.

As noted, there are huge knowledge asymmetries and
concentrations of rights in relation to MGR, but also many fields
in which consensus over such rights is lacking. This underlines
the importance of facilitating inclusive mechanisms of decision
making and democracy.

Governance: the example of certification

The motivations and drivers for private governance are typically
formulated in response to state failures to achieve societal goals
(Cashore et al. 2005, Auld and Gulbrandsen 2010, Foley and
McCay 2014). State insufficiencies leave an institutional void, in
which private actors can set new institutional rules, either driven
by market demands, the need for transboundary regulation, the
procurement of financing/capacity, or required increases in
efficiency. Two important mechanisms of emerging privatization
can be identified. Either (1) where the state or society believes
private actors are more efficient in governing resources or entire
ecosystems and therefore hands over certain governance rights,
like the management of an MPA, fish stock, or oil reserve, to
different private actors and (2) where private actors create new
and previously nonexistent institutions such as certification
schemes. As the latter has largely influenced the fishery sector and
fish markets, we use it to exemplify how privatized governance
emerges in this sector.

In fisheries, it has been argued that state governments have largely
failed to provide functional institutional solutions for sustainable
fisheries (Wilson 2010, Pauly and Zeller 2016). The materiality of
the sea (e.g., species mobility, fluidity) creates intergovernmental
difficulties for regulation. Building legitimacy within the public
(i.e., trusted and sufficient procedures) can be difficult when
efficiency or institutional transparency is lacking (i.e., urgent or
unclear responses; Gupta 2008, Auld and Gulbrandsen 2010,
Wilson 2010). Meanwhile, consumer demand for sustainable
seafood products has increased (Sampson et al. 2015, Bush and
Roheim 2019). Within this space lies an institutional void, the
starting point for private organizations to procure investments
and to develop institutional capacity for alternative governance
solutions to supplement governance efforts by states.

There are various certification schemes, but the largest is the
Marine Stewardship Council (MSC). Therefore, our analysis
basically draws on it. It is a pertinent example of an organization
filling the void with an institutional repertoire, mainly copied and
adapted from the Forest Stewardship Council. It started through
a partnership between a major civil society actor, the World Wide
Fund for Nature (WWF; an environmental nongovernmental
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organization) and the Unilever company (private corporation).
The attributes of property rights established by MSC to fill the
void are collective choice and operational rules for certifying (i.e.,
governing) fisheries that volunteer to participate. Market
mechanisms are used to incentivize linkages between fisheries and
consumers through supply chains, e.g., price incentives or overall
market access for fishers on the supply side and a diversified
product, which now also entails, in the case of the MSC, some
ecological standards moving beyond state regulations and
therefore adds a value to the product for certain consumers.

Institutional voids are opportunities for certification schemes to
emerge as private forms of governance. Gupta (2008) and Auld
and Gulbrandsen (2014) have referred to certification schemes as
governance by disclosure. Although what is disclosed is often only
the label itself; for further information, consumers must search,
imagine, or trust what it means. Further examples include the
Aquaculture Stewardship Council, Fair Trade, ethical, or organic
certification schemes. Whether or not certification schemes are
actually moving society toward sustainability is an open question
(Jacquet et al. 2010), requiring further examination into the
procedural and distributive effects as well as path dependencies
and effects on democratic decision making (Partelow et al. 2019).

Privatized ocean governance, even when framed as an institutional
solution to social problems, requires critical analysis insofar as it
influences broader notions of sustainability (Partelow et al. 2019).
Path dependencies, in which past governance largely sets
deterministic properties on future governance, and the costs of
maintaining the path are lower than changing, need to be
considered. Private, not state actors, build required capacity to
govern important sustainability issues.

Ultimately, privatization removes decision-making rights from the
public domain, a move away from traditional Western/Northern
conceptualizations of democratic processes, but also a move
toward Western/Northern market-based solutions that incentivize
individuals and groups to more effectively provide goods and
services. When decision-making rights are exclusively held by a
well-known and trusted environmental NGO, public opinion may
remain favorable, but if it’s a large corporation taking control,
opinions may diverge.

The distributive effects of private decision making may not align
with all societal goals. For example, market driven certification
schemes put the power to choose sustainability on the market.
Consumers can pay for more sustainable products if they want, or
if they can afford it (Partelow et al. 2019). Certification also raises
costs for producers. In fisheries, only large-scale operations can
afford certification processes or have the administrative capacity.
Small-scale fisheries, ~50% of the global catch and ~90% of fishing
livelihoods (Kurien 2015), can usually not participate and are thus
disadvantaged in terms of price premiums and market access,
although ironically they are often seen as performing more
sustainably in ecological, economic, and social terms (Smith and
Basurto 2019).

COMPARING DIVERSITIES OF PRIVATIZATION

How do the four examples of privatization discussed differ from
each other according to the nine criteria (see Table 2)? And how
does the present set of criteria help us get a holistic frame to
scrutinize privatization processes? Motivations and drivers and
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actors (criteria 1 and 2) pushing for privatization appear to be
closely interlinked. For fisheries, the main challenge to overcome
is the problem of overexploitation. This means that privatization
is brought forward to solve the sustainability challenge, though
as exemplified above, powerful actors make use of the
privatization process to exclude others from the use of the
resources. For mariculture, we established that the main driver for
privatization is to secure investments of private actors. Securing
these rights obviously requires the state as an important ally. The
patenting of marine organisms is strongly motivated by private
actors, so that they can secure potential rents from their
investments. It must be noted, however, that governmental
agencies with blue growth ambitions frequently strive to facilitate
private initiatives. In the case of certification, it is, on the one
hand, civil society actors, who realized that states are not able to
address certain sustainability challenges and, on the other hand,
private actors, who have seen the potential of earning money
through product differentiation.

Materiality (criterion 3) plays an important role in each of the
cases. Because of the roaming nature of marine life, in fisheries
ITQs do not privatize the fish themselves, as is the case in
mariculture, but just the right to withdraw a certain quantity
thereof, with all the implications this might have for stock
maintenance and provisioning (Bromley 2016). Transferability of
rights, as is the case with ITQs, is said to help allocate rights to
the most economically efficient producer; however, it also allows
for speculation to take place. Privatizing marine space is more
difficult than on land because of its three dimensionality and the
fluidity of water. It leads to strong effects on other parties, might
it be due to external effects from pollution or due to exclusion of
actors, who followed other activities in the same or a closely
connected space prior to privatization. We concluded that patents
on ocean organisms are largely concentrated in a few hands. This
is mainly because of the substantial material and technological
conditions required to be able to acquire such knowledge. The
emergence of certification occurs because of the international
nature of seafood value chains and the failure of governments to
regulate those in a sustainable manner. It remains to be seen if
market parties are more successful in securing sustainability than
governmental action (Costanza 1999).

The institutional starting point (criterion 4) for open ocean
capture fisheries was recently or still is open access. For many
coastal fisheries, privatization often means getting into conflict
with precepts of customary law (Bavinck 2005, Cinner 2005). This
is different from rules emerging in mariculture. Those rights are
emerging in a highly dynamic and competitive market, in which
powerful actors look to secure big investments. Often the private
rights emerging in the marine realm differ from those on land
because only property licenses for a particular time period are
issued. The latter might be of economic advantage to the
proprietor because aquaculture might leave behind a degraded
environment. Once the period of the license has ended, the
damage then needs to be taken care of by society. Privatizing
ocean knowledge through patents is very similar to privatizing
any knowledge; from this perspective no new institutions are
required. The emergence of private certification for governance
happened because of societal sustainability ambitions on the one
hand, and an institutional void on the other. There was a need
for regulation, and this void was filled by private actors.
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Table 2. Comparison of ocean privatizations according to the nine criteria.

Fishing Mariculture Patents Certification
(1) Motivations and drivers
Overexploiting, Securing investments, exclusive Creating new products, Inability of state,

excludability, and rivalry problem,
appropriation problem resource

access,
blue growth

(2) Main pushing actors and their power
State initiated Investors and state
(3) Materiality, the physical and ecological characteristics, and function

Mobility, Three dimensions, fluidity leads to
individual resource units easily external effects
identified

(4) Institutional starting point

Open access, customary tenure, State, open access, or common

state regulation property

(5) Attributes of property rights to be privatized

Access withdrawal Access, management,
exclusion

(6) Institutional repertoire

40 years of experience Hardly done before in the marine

realm, but very developed on land

(7) Path dependencies

Access predominantly based on
historical records

(8) Distributive effects

Often excludes the most needed Exclusion of other users of the space,
from resource use risks affect more vulnerable

(9) Effects on decision making and democracy

Rights taken away from customary  Powerful investors exclude other
level, state and lobbyists decide actors from decision making

Clustering effects, building on other
lisencing schemes

incentivizing innovation,
creating market advantage/niche

Private and state

Investment needed/difficult to access
or do

Open access

Use right of unknown, potential
future uses and values

General intellectual property rights,
well elaborated but new in marine
realm

Similar than in nonmarine fields
Key knowledge which allows for high

profits

Concentration of rights in very few
hands

efficiency/privatization from state
activity,

mobility of resources beyond borders,
governance void

Private

Solutions due to multinational and/or
multiple ecosystems

Institutional void

Agenda setting, operational and
collective choice rules

Recent solution; copy of other
certification scheme

Moving from private governance back
to state governance difficult

Pay-to-play incentive schemes,
purchasing power as “voting”

Nondemocratic, often run by markets
or interest groups

The attributes (criterion 5) privatized are different in the four
examples given. Fishing quotas are giving the right to access and
withdraw a resource to those holding a quota. If it is a tradable
quota, one has the right to sell it. For mariculture, the right to
access and use a space is privatized, excluding others from any
rights to this marine area. The management right of the area is
given to a private owner. In many places, the owner still has the
right to add as much feed, excrement, or antibiotics to the
environment as wished, despite the potential current or long-term
effects to others. In other places, more regulations of the private
right have already evolved. For patents, the future use and value
of the privatized knowledge is not yet clear. The privatized
attributes might block future developments in the sense of an
anticommons (Buchanan and Yoon 2000). Privatization of
governance transfers different attributes into private hands. The
certifier determines what sustainability means and how it is
measured; from this perspective, the operational rules are
privatized. Also, the rules on how to set the rules, so the collective
choice rules are in the hands of the private certifier.

Privatization of fish now draws on several decades of experience
and an extended institutional repertoire (criterion 6) on how
rights can be distributed, traded, etc. This is different for
mariculture because thisis a relatively new phenomenon in marine
space, and the effects of any institution are not yet well
understood. Patents are a well elaborated field but there exists
little experience in the marine realm. Governance privatization
through certification is also a recent phenomenon. However,

private governance, as certification, has emerged in many sectors
of the economy, allowing for the sharing of institutional
blueprints.

Path dependencies (criterion 7) in fisheries often arise when
distributing quotas to users. They often build on historical catches
and therewith maintain a certain category of actors in the field.
In mariculture, there is a clustering effect; an area, which is
devoted to aquaculture tends to attract more production. Patents
on ocean knowledge follow the same path as any other patents
on natural resources and might have the same shortcomings, e.g.,
seed patents. However, patents on marine organisms usually do
not conflict with traditional uses. New certification institutions
build on other licensing schemes and might therefore be path
dependent. If private actors enter the business to govern, they
create organizations and structures and it is hard to imagine that
they would easily hand this over, for example, to a supranational
organization. However, if states came up with rules as strict as
the certification schemes, or if no one would be willing to pay the
premium anymore for the certification process, then the private
governor would become obsolete.

Negative distributive effects (criterion 8) are most obvious in
relation to fishing and mariculture. Privatization of access to fish
resources and marine space tends to deprive those with the lowest
financial means and sometimes the greater livelihood needs. It
also tends to concentrate property rights in a few hands.
Mariculture often brings high risks, which society’s more
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vulnerable are less able to cope with. Patents might give certain
right holders a positional power, which allows them to earn much
higher profit margins. Certification schemes are often costly,
which small and poor fisheries often cannot afford. This excludes
them from certain high-end markets. Certification also means that
only people with purchasing power can consume sustainably.

Fishing quotas often transfer decision-making rights (criterion 9)
from fisher kitchen tables and community halls to corporate
meeting rooms and the offices of scientists and policymakers
often located at a distance from the fishing activity. Mariculture
is an important investment, which creates a strong vested interest
of the investors to shape the institutions in the desired direction.
Patents of marine organisms are in the hands of very few actors
because of substantial knowledge asymmetries. Those knowledge
asymmetries might have substantial implications on how rules are
set. How can one decide on rules, if much is not understood? The
privatization of governance through certification transfers the
most fundamental right of the collective into the private domain,
the right to govern. Whether the certifier applies more democratic
collective choice rules than the state or any community previously,
is at the discretion of the private certifier.

CONCLUSION

‘We commenced by observing that oceanic privatization processes,
in the sense of defining more exclusive property rights, are
pervasive yet underexposed in the academic literature. Our
purpose has therefore been to identify criteria that could serve as
building blocks for assessing the phenomenon.

We first examined the special features of marine environments
and the possible implications for processes of privatization. We
noted three aspects that are particularly pronounced in the
oceanic realm: (1) the fluidity of oceans and their four-
dimensional nature, which create other patterns of
interdependency between users; (2) the size and fluidity of marine
ecosystems lead most often, first, to intersections and overlaps of
socio-legal boundaries, and second, to time delays until the
moment that interdependencies or externalities of (private)
activities are observed; and (3) the accelerated pace of human
colonization and therewith privatization, which give less time for
appropriate institutional structures to emerge. These aspects
affect the privatization process in multiple ways, but largely convey
a need for precaution.

We presented a set of nine criteria, which allow for the assessment
of marine privatization in a systematic and more holistic way. The
criteria stem from a combination of social science disciplines. As
a proof of concept, we applied these criteria to prominent
examples of the four analytical domains, limiting ourselves to the
realm of marine life.

The discussion has shown that privatization processes have
advantages and challenges in very different domains. Some might
bring a significant benefit in terms of ecology, but might come at
a huge social cost; for others, it might be the other way around.
Some might altogether have dire consequences and therefore,
should be either avoided or made conditional on substantial
institutional innovation. Others might be beneficial in relation to
most of the criteria mentioned. Whatever the case may be, the
assessment of privatization processes should be comprehensive
and thorough, with the viewpoints of multiple stakeholders
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considered and through a detailed understanding of the
interlinked dimensions.

A final comment on the desirability of privatization is in order.
To obtain a complete picture and to analytically uncover all
advantages and disadvantages of a process of change of property
rights in the marine realm, it seems appropriate to move toward
careful analysis of multiple dimensions stemming from a broad
range of perspectives. Therefore, we have argued that it is
worthwhile to diagnose such processes by means of a
comprehensive set of criteria. The interdisciplinary effort made,
constituted an attempt to surmount the impasse that privatization
discussions have had in the literature, either seeing privatization
as salvation or condemning it. Next steps could develop this set
of criteria further into a proper framework that allows for the
systematic analysis of privatization processes. A framework could
serve as a tool to create more system understanding, to help
society assess processes of privatization from a value perspective,
and to understand ways of moving toward a desired configuration
of property rights.

Responses to this article can be read online at:
http://www.ecologyandsociety.org/issues/responses.

php/11772
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