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CHAPTER 10
State “Cooperation Issues” in Arresting Al Bashir
Giran Slaiter
Summary

The Al Bashir amrest warrant of the 1CC mises a number of questlons regarding coop-
erativn oldipations incwmlbsent upen states In light of the mosl recent arred warrant,
inchsding charges of genocide, this opinton explares the questions whether Stanes
Parties tothe Genocide Convention have a duty to coopesate with the 1CC in the arrest
of Al Bashir under thal particular treaty, whether States Portics o the Roine Statule
cam effectively irwoke head of state immunity of Al Bashin as a ground to refuse coop-
erativa, and whether states members of the Alrican Union can invoke Article 98 of the
Rame Seatute. of any other ground, to justify refusal to arrest Al Bashie

It is anpeed in respect of the find guestion that the 10C & updeniably the interna-
tienal penal nibunal envisioned in Article vi of the Genocide Convention, This teig-
gers a duty to coaperabe when an individual i charged by the 10 with genocide, as is
the case with Al Bashir as of July 2o, and when the State Party to the Genocide
Convention has acorpied the jurisdiction of the i, | support the view that a member
off the United Nations must be regarded as having accepted the jurisdiction of the 1cc
when that jurisdictian is the direct nesult of a binding Secanity Council resahstion.

Regarding the secoru issue, immunities for Al Bashir as acting head of state cannot
b comaidered a3 a bar 1o his arsest i ather states. Although Resalution 1583 could have
been better deafted, it gist—and object and purpose —must be the effective prosecy-
thom of the mvisst responsille persons, | agree with the view that Besolution 15as equates
Sudan for conperatian purposes ta a State Party to the 100 Statute. The result (s chat
immanities do not apply, just as they do nat apply between 10C States Parties. But even
iFthe Pre-Trial Chamber which requested all States Partles to armest Al Rashir had acted
in viclation of Article 55 it i uncertain whether this can be regorded as a pround justi-
fying refusal to coaperte recognized under the statute, States cannet be allowed 10
clecide unilaterally that the Court has acted wires vires and te attach to such determing-
tien the consequences they deem fit

Finally. the present opinion takes lssee with the positlon of the African Unioan ()
on cooperation with the 106, Apart from head of state immunity—already discussed —
it appears that the au sdvances some sort of “essentlal State interests” as justification
{or refizsal of its members o conperate, Although this is not recognized as a groumd to
refuse conperation. Part g of the statute does not necessarily exhaustively set out
grounds for refusal. Article o7 could be the basis on which states submit 1o the Cownt
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impediments in the sxecution of mequests for nssistance, Clearly o high threshold
should apply and 1t s questionsble whether the coneerns advanced by the au would
meet such threshold.

In an sfterthought to this opirion itk subimitted that wtil this day te Count hes
wsrd the wrong procedures in dealing with instandes of nenwcooperation. We coild be
mich more sdvanced in Chis sitaation if the Court had followed, a8 & rule and directly,
im all instances of noncooperation the procedure embodied in Amicle S7(7) and
Regulation wea of the Coart.

Argument

This apinton focuses on three aspects of “cooperation issues” triggered by the
Al Bashir arrest warrant. First, the uestion is answered whether the Genocide
Convention can be wsed as a basis for cooperation obligations of States Parties
to that trenty, Second, it will be cxamined whether Hend of State immuonities
applicable to Al Bashir constitute an impediment 1o his armest by 100 States
Parties, Third, this opinion concentrates on certaln issues related o noncoop-
eration by the African Union (au ). Finally, | will offer a few concluding olser-
vallons on procedures dealing with noncooperation,

Cooperution under the Genoedde Comvention
Article vi of the Genocide Convention savs that persons charged with geno-
cide shall be tried by a competent tribunal of the state in the territory of which
the act was committed, or by such internationnl penal tribunal as may have
jurisdiction with respect to those contsscting parties which shall have aceepred
s jurisdiction.

The question is whether this provision can be used as a basis for the duty o
cooperate with the e n the amvest and surrender of Al Bashir, in the event
that a state docs not prosecute him nationally, Although other international
criminal ribunals, notably the 1c7R and the 1oy, have indicted persons for
genocide before the 1cc, these tribunals were never in much need of the
Genocide Convertion for obtaining cooperation. They could rely on the vx
Charer and, as a result, the Genocide Convention as an additional source of
caoperation duties was never serlously explored. This may be different for the
e, which (a) has to live with the reality that a significant number of states are
not parties to the statute and hove no cooperation duties under that st
ment, and (b} in the Dardfur siteation is facing challenges that a nonparty state,
Sudan, 15 having imposed on it cooperation duties it has never consented to,
Thus, the use of the Genocide Convention may have the twolold advantage
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that it broadens the group of suljects of cooperation duties, including impor-
tant statcs such as the us and China, and that it confronts Sudan with its own
consent in respect of B cooperation duties The kater is not required legally, in
light of the sbligations set out in Resolution 1583, but the importance of con-
sent cannet be underestimated in inmernational relations

Article v1 of the Genocide Comvention ralses a number of interpretative
guestions. We have the benehit that the International Court of Justice applied
this provision, along with other provisions in the Convention, in the recent
dispute between Bosnia and Yugoslavin. In that case Yugoslavia was held 1o
luve actesd in violition of Anicle vi, because it was established 1w have iled
to coaperate with the 1C1y in the arrest of Mladi€, It follows from this judg-
ment that Article VI imposes 2 duty spon States Parties to the Genocide
Conventlon to coopesate with intemational ciminal tnbunals with jurisdic-
tian. The mequined cooperation first and foremast concems the amest and sur
render of persons charged with genocide and certainly extends to the roe.
There can be no doubt that ar present Al Bashir muost be regarded as chorged

with genocide by a penal international wibunal, in the sense ol Anicle v of

the Genocide Convention.

The central difficulty in the interpretation of Article v is what is meant by
the condition that states must have accepted the jurisdiction of the penal
international tribunal. Although drafted somewhat unclearly, the coopera.
tion duty in that provision is only meant to apply w contracting parties o
the Genocide Convention which also have accepied the junsdiction of a
penal international tribunal. The 1) on this vitl aspect of Article vi resored
to a puzzling interpretation, in which a state is deemed to have accepted the
jurisdiction of an international eriminal 1ribunal when it has a cooperation
dury under a source of international law, If we accept this interpretation, it
implies that at least Sudan is included in this approach, and would be within
the reach of Article vi, because it is already obliged to cooperate with the
1cc under Reselution 1593, But states like the Us and China would not be
included,

The problem in the interpretation by the 1¢) is that acceptance of jurisdic-
tion and cooperation duties are two separate aspects of the relationship
between a state and a tribunal. But the 1) seems to conflate the two notions
in a manner which by no means conforms to the rules of proper treaty inter-
pretation. 1t is perfectly imaginable that a state accepts the jurtsdiction of a
tribumnal but has no caaperation relations with that institution. In the context
of un Security Council Resolution 1593, referring the Darfur situation to the
1ce, this is exactly what happened. | agree with Akande who wrote that
Resalution 1303 embodies at the least a decision conferring jurisdiction on
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the 1cc; pursuant w Article 25 of the Charter that decision must be accepied
by the members,! The Resolution does not provide for conditions o the
acceptance of jurisdiction, except Tor the clavse in operstive pasagraph 6 (the
*us immunity clause.” if | may say so). [ therelore conclude that acceptance of
jurisdlction by all s Members of the 1oc’s Darfur case has taken place. It Is
not necessary that this acceptance is followed by a duty to cooperate in the
same Security Council Resolution: Article vi demands no such thing, One
should also consider the possible implications i’ one were 1o say that vx
members should be regarded as not having accepred the jurisdiction of the
tec over *Darfur” This would seriowsly challenge the authority of Resolution
1563 and the powers of the un Security Council under Chapter 7 more
generlly.

The practical advantage of the above position may not seem directly evi-
dent, because what matters mast now does nat seem to be the existence of
additional duties but effective compliance. Yet. the appeal of the Genocide
Convention should not be underestimated; it is an instrument outside the 1ce
that enjoys widespread support, including From states that have not ratified
the statute, Furthermore, it is the particular gravity of genocide that emails
these cooperation obligations: it might very well Be the stanting poing in (unex-
pected ) cooperation relations between the 1cc and contracting partles to the
Genacide Comvention. Meally, it should he more and more embarrassing for
states to recedve Al Bashir on their terrdtory.

Also in the area of enforcement, the Genocide Convention opens up possi-
bilities. Just as was the case with Bosnia, contracting parties could initbate pro-
ceedings against Sudan for vielation of Article vi of the Comvention. Articke 1x
of the Genocide Convention provides the basis for it and fnvolves acceptance
of the jurisdiction of the 1),

Surprisingly, the Genoclde Convention does not yet seem to have been
“discovered” by the Judges of the tcc. They have now engaged repeatedly in
reminding states of their duties to cooperate in the arrest and surrender of
Al Bashir and have even informed the Security Council of the lack of coopera-
tion from cemain states, However, in none of these decisions is reference
made to a state’s abligations under Article vi of the Genocide Convention,
The Prosecutor, however, has referred 1o obligations under the Genocide
Convention in a letter reminding States Parties of their duty to arrest and saer-
render Al Bashir.

1 Dape Akande. "The Legal Nature of Security Councll Refermals to the 1o and ies Impact on
Al B lemmunipkes," ‘_'j'u:lhuhg’huwwiumft.'uuu'nuf_ﬁul’kl { By B
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Drpreuariitees

A scemingly complex obstacle in securing the arrest and surrender of Al Bashir
is the issue of immunities The Alrican Union—or it members—has on sev-
eral occasions invoked the immunities of Al Bashir, as acting head of state. asa
ground for refusing cooperation. To the extent that this would be a valkl ground
under Article 48 of the statute, to which reference is often made, one impor-
tant thing is aften overlooked. Immuinities as a ground for rehsal can never he
invoked by the au as a whole, because one of its members, Sudan, cannot ben-
eht from Article 98, Immunities, under public international law, concemn for-
eign hesd of states and not @ staey own leader: simply, Al Bashie enjovs no
immunities under international Lw when in Sudan.

Lesawing this ashde, the substantive discussion on the applicability of mmuni-
ties has been conducted in the literature and—uonfortunately—not vet at the
106, Surprisingly, when sending out arrest warrants to states other than Sudan
the tce Chamber did not address the question whether this would be in compli-
ance with Article o&. Article g8 is drafted in sucha manner that the Court should
itsell examine whether a request for cooperation would require a state o act
inconsistently with its obligations under international law and not leave it for
states to raise as an impediment to the execution of requests. Rule 1o501) of the
Court'’s Rules of Procedure and Evidence (ReE) seems 1o mitigate somewhat the
dhuty on the part of the Court under Article of, by providing for a procodure in
which a state has to notify the Court of a “o8-problem.” This may very well be,
but Rule 195 docs not nelieve the Court from its duty proprio mot o deal with
Article o8 issues which can be reasonably antbcipated. In its Decision of March
2009, the Pre-Trial Chamber discussed immunities of Al Bashin, but only in rela-
wioen b Uhe Conrt's jurisdiction, Dnthe disposition, the Pee-Trial Chamber decided
that a request for cooperation in the arrest and surrender of Al Bashir was sent
ta all States Partics to the 1c¢, therehy creating duties for these states under
Articles 86 and 8g, withou! paving any attenthon Lo Artsele o8, By having filed
to deal with this issue progrio matu, the 1c¢ Judges committed a serious error,
which they repeated in the arrest wirrant decision of July 2me. The matter was
so abrviously raising a potential Article o8 issue that lack of infermartion to that
effect from a Sute Party, as envisioned by Rule ig01), does not relieve the judges
from thelr duty to deal with this propeio smafe belore sending out the request lor
copperation to States Parties. In the lterature there Bs at least one serlously
argued position that Article o8 s applicable and that the Al Bashir arrest war-
rant is inconsistent with States Parties’ obligations under intermational law.®

2 Fapla Gaeta, "Does Presidens Al Bashir Enjoy lmmunity from Areest?™ 5 fwrmal of
Setvrmatinnal Crinsmal fusrice (2004 515
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Coming to the hearn of the matier. there are two good articles on mmuani-
ties of Al Bashir, ane by Gaeta and one by Akande, which deal in detail with
this issue® The authors come o opposing views, To pue i very simply—and
this is my interpretation of the respective positions — Akande underlines the
object and purpose of Resolution 159z This implies that Sadan must, in the
interests of effective investigation and prosecution of Darfur, be equated with
a Stabe Party. The result is that the mechanism of Anicle g8, which does not
apply between 1cc States Partics, also doees not apply in relation w Sudan,
Gaeta, on the other hand, proceeds 1o 8 more strict interpretation of both the
Home Statute and s Resolution 1304 she coneludes that Sudan is sl 2 sane
nonparty and that no special regime & in place 1 treat it differently for the
prurpuases of Emmunity

1 agree with Akande, but with some hesitation. | have already angued else-
where that the law on cooperation in case of $¢ referrals in general, and in
respect of ¢ Reselution 1593 in particular, is flawed in many waye® As in many
arcas of international criminal justice, there seems no other way than to resornt
to & pusposelil interpretation, w correct errors and Lo fill gaps. It is my concern
that resarting vo strict interpretation, as Gaeta did, will make the entive Darfur
investigation impessible. Emphasizing the position of Sudan as a state non-
party brings *cooperation” into a complete legal vacuwm, There are no detalled
provisions an coaperation in the s¢ Besalution; the Statute wonld almast in its
entirety be rendered inapplicable, because of all the references to States Parties
in numerous relevant provisions, Therefore, the applicability of the Statute 1o
Sudan. as if it were a State Party, must be presumed in the referring sc Resolu-
tion. Sudkan should be considered a State Party for the purpose of giving content
to the sc Resolution's element that Sudan must cooperate Rally. It is aot the
most satisfactony solution 1o this issue—and there are certainly better ways of
doing this in the Rrture—but the alternative, as we see it in Gaeta’s approach,
is even less desirable.

There are two additional remarks to be made on the disazssion on immunities,

First, even il one were w follow Gaeta in her approach. this still raises the
question whether states such as Kenya or Chad can simply ignore the arrest
warrant, Guets sebmits that the Pre-Trial Chamber has scted wlirg vins in
respect of Article 58(1) of the statte, Let us suppose it did—1 think they acted
witra vires procedurally by not exploring this, but in the end not substantively,

3 I, ond Dape Akande. “The Legal Navare of Security Council Referrals o e 100 and it
Impact on Al Bashar's Immunsties, 7 fowrmal of Intermatiomad Crommal fustice (2009] 115

4 Ghran Slutter, "Obtalning Cooperation from Sudan— Whene Is the law? & foumial of
Tsgerniainad Cnlmdee! fastioe (2o0l) 87).
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Gaeta then concludes that states can lawlully decide not o comply with wlire
vires requests for assistance, This part bothers me very much. It introduces a
dangerows element in the 100 law on eooperation, namely thal— perceived —
titra vires conduct on the pant of the 10¢ would in and of itzelf justify refusal
of cooperation. This is inconsistent with the vertical approach to coaperation,
as embodied in Part g of the Statute. To start with, Article o8 does, in principle.
not create a ground to refise cooperation but a duty on the pare of the Court.
Clearly. eroors by the Court in the application of Article oF may put a state
berween a rock and a hard place. Even then, refusal is not an option. The
mechanism of Anticle o7 has in particular been designed for these tvpes of
problems, and Rule 1550) even affers a special provision in respect of Article
o8 prabilems, States should consult with the Court with a view to discussing
impediments in executing requests for assistance. To my knowledge none of
the states which could have made use of Article a8 have done so and have
already on that basis violated thelr cooperation obligations, lrrespective of the
spuestion whether or not Article g8(1) is substantively applicable, While this is
a legitimate reproach 1o these states, the Court is, of course, 1o blame for the
fact that this issue, alang with many other cooperation problerms in the Darfur
situation, has still not been settled in case law, There have been, and saill are,
many opportunities where the Court could have resolved this, therelby ending
the discussion, not the academic debate of course, but the practical question
whether this is a legitimate ground not to arrest Al Bashir.

The second point 1 wish to make in respect of the immunities discussion
relates—again—1to the Genocide Convention, In my view the question of state
immunities for Al Bashir is no longer relevant when the armest is also grounded
in vreary relations between the arresting state and Sudan, nemely Anicle vi of
the Genocide Convention, As we saw above, that particular provision obliges a
State Party to that Comvention to ensure a trial at the 1cC of a person charged
with genocide. There is no exception of Immunity set out in the Genocide
Convention; Article v1, it can be said, applies 1w all persons charged with geno-
cide. This interpretation also logically follows from Article 1v of the Genocide
Convention:

Persons committing genocide or any of the other acts described in Anticle
121 shall be punished, whether they are constitutionally responsible rulers,
public officials or private individpals

Similar language can also be found in Article 27 of the Statute, but Articke v
offers the benefit of Sudan’s—and ather contracting partics to the Genacide
Convention' explicit—consent to be bound by that provision.

It is worth mentioning that in its recent interpretation of Article v1, the 1)
never addreseed any issue of immunity as being relevant in parties’ reciprocal
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obligations under Article vi. The problem of third-party effect does not asise in
the application of Articke vi to the Al Bashir case, because Sudan is a party to
the Genocide Comvention a5 well, Bearing in mind that the Genocide
Convention intends punishment of all perpetrators of genacide, no individual
is exempt from the scope of application of Article v, As a result, a State Party
to the Genocide Convention arresting Al Bashir and surrendering him to the
1o, in complianee with Article vi, vielates no rule of international law in rela-
tion o Sudan. On the contrary, that state complies with its obligations woder
the Genocide Convention.

“Other Fasential Interests™ Peace and Security

The relationship between peace amd Justice Is a recurring theme in Interna-
tlonal criminal Law. In respect of the amest and surrender of Al Bashir the
Adrican Union has claimed his arrest would jeopardize peace and ssability and
the reglon. [t has, among other things, been said that eflorts to arrest Al Bashlr
could destabilize certain Alrican countries and frustrate diplomatic efforts o
bring about peace, Leaving aside the merits of such elaims, it will be examined
whether (a) risks of destabilization, jeopardizing peace or other perceived
essential interests could justily refusal to arrest Al Bashir, and (b) a declsion by
the At abliging (ts members not to arrest Al Bashir could be a lawful ground 1o
refirse compliance with the arrest warmant.

As to the first matter, the starting point must be that the Rome Statute does
not explicitly recognize the risk of destabilization, or any other essential state
ineerest, a8 a ground of refusal. Of course, il this were part of the statute one
can easily imagine the enormeous potential lor abuse, National security is pan
of the stature, Article g303), but only a3 a ground of refusal in respect of fonms
of assistance other than arrest and surrender. In this respect, it must be men-
tioned that Artick: 72 anly protects national security information. Mention must
be made of the possibility for the Security Council to make use of Article 16 of
the Statute when destabilization threatens international peace and security,
This provision allows the Council w prevent the toc proceeding with the Al
Bashir case—(or a period of 12 months, renewable—with a reselution adopted
wriher Chapter 7 of the vs Charter. In the cuse at hand, the wse of Article 16
may not even be necessary, because jurisdiction in the Darfur situation is the
result of a Security Councll referral, which the Council can end or modify
whenever the intercsts of international peace and securlty require it to do so.

Leaving aside the unique framework of Article 1, the starting point is that
the concerns of the African Union are not explicitly recognized in the Statute
as reasons justifying refusal—or rather postponement of arrest and surrender
of Al Bashie SHlL | would be in fvor of embracing the 107y Blaskie legacy,

Copyrighted material



132 SLUITER

I the Blaskic decsion, of 997, the 1Ty Appeals Chamber developed the
essential features of the vertical cooperation regime, an effective system of
eopperation as i should apply 1o lmemational ciiminal vibusals’ But the
11y Appeals Chamber alse explicitly said that it should not be unmindful 1o
legithmate state interests, | think that has been wise; a system of coaperation,
be it applicable to the 1cTy or 1¢¢, can only survive in the long run when the
CIFMCEITS I'lr El.ll'lj-l'.m l'DI'II.'l""'I'II'Ii. states, ame tf!'.l'".'!ll srri:nul‘; -'Il'ld faiﬂ}'. Thl"
prciieal consequence of this idea & that the grounds of relusal set out in Past
9 need not be necessarily exhaustive. A state may face problems in the execu-
tion of reguests for assistance thit have not been anticipated by the drafers
and which may neventheless be legitimate. Anicle a7 appears to embody the
impossibility of regulating all scenarios of Tegitimate nenconperation. As a
result, that provision refers to problems impeding or preventing the execution
of requests for assistance in general, and then sets out three mlmph clearly
allowing for the pessibility that states advance problems other than these
examples. The purpose of Article 97 is “to resolve the matter”; ideally, such
resolution would =il bring about execution of the request, but it cannot be
excluded that the Cowrt will adjust or even withdraw the request for assistance.
In case there is me resolution—in other words, the Court maintalns is regquest
and a state persists in Its refusal to comply—the state will be in breach of s
obligations o cooperate,

1 acknowledge that there is a risk that states would regard Article o7 as a
residual clause which allows them o mise all types of grounds of refusal. To
sccommodate that concern, | propose that the use of Article &7 is subject 1o
two conditions. First, the State Party concerned must act in good faith; this
menns that in onder to stand the chance 1o be acoepted as legitimate grounds,
& state must consult with the Court without delay in respect of all instances of
non-cooperation, a5 is already foreseen in Article 97. As far as | can see,
although 1 must admit | am unaware of the communications between Au
members and the 1cc, it scoms there is no compliance with this obligation.
However, as will be further explored balow, the present use of Article g7 by the
PPre-Trial Chamber in recent communications with Kenya and Chad may also
create the impression that the initiative for invoking Article o7 lies with the
Court, which will—when ne cooperation is forthcoming—ask for explana-
tians, usimg Article o7, Second. only legitimate state concerns can be rilsed in
the context of Article g7. "Legitimate” means that there must be important

5 jadgment on the Regoest of the Republsc of Croatis for Review of the Decston of Trial
Chansber 11 of o July was, Prosecusor w Bathie, Case No [T a5 14 ABelbe, A Ch, October
24 1957,

Copyrighted material

STATE "COOPERATION ISSUES" IN ARHRESTING AL BASHIR 133

inverests at stake. It also implies i my view that grounds of refusal that have
heen clearly rejected in the course of negotiating Pant g, such as the double
criminality requirememt or the political offence exception, are ab initio
excluded from the category of legitimate state concerns, One might go so lar as
o say that a state withholding cooperation an such grounds would make
improper use of Article a7 and apply it in bad faith. As far as the Al Bashir
arrest warrant is concemed, 1 cannot exclude that legitimate state concerns
are at stake. A real and foreseeable risk of destabilization is a nutter wortly of
consultation and consideration by the Coun, and —on the basis of the views
submitted by relevant states—a decision can be taken (or rather “the matter
shall be resolved®). The problem is that all v Members which are parties 1o
the 1Ce must have heen aware of these risks and concerns the mament they
recelved the Al Bashir armest warrant. and Article 97 requires them to consult
with the Court whene they receive a request for cooperation and when they
identify problems in respect of executlon of that request. Again, this is not
indicative of loyal and good faith fulfillment of a State Party s obligations under
the Stawute.

The question alse arises whether av decisions not w arrest Al Bashir bind-
ing on AU members coukl be a lepitimate ground of refisal usder the 1ce
Statute. The Statute takes into sccount competing obligations under interna-
tinal law in three different ways. First, as was already explored, there s the
obligation on the Court not 1o proceed with a request for arrest and surender
when it would require a state 1o act in violation of its “immunity obligations®
(Article ¢8). An Av decision prohibiting the arrest of Al Bashir would not (all
within the scope of Artiche 98, because it does not represent one of the types of
(immunity) obligations in the sense of that provision. Second, under Article go
a State Party may, subject to a number of procedural conditions, give priority 1o
a competing extradition obligation. Again, this is of no relevance to the au
sitaation. Third and hnally, Article 97 makes explicit mention of breach of a
precxisting treaty obligation in the case of execution of a request for assis-
tance, & a problem impeding compliance with the request. Although Aricle
o7 does not contain grounds for refusal — it is a consultation mechanism-—the
explicit mention of this particular problem of conflicting obligations gives ita
certain status. Arguably, like the other two examples that were mentioned, it
wis something the deafters considered a possibly valid problem in executing
requests for assistance. [t thus might be a semi- or pseudo-ground of refusal,
which would alsa be in line with the object and purpose of, Tor example, Article
o8, ln case AU membiers got stuck between the obligations under the Rome
Statute to arpest Al Bashir and obligations towards the au not w arrest Al
Basliis, they can in consultations with the Court refer to the example of Article

Copyrighted materia



134 SLUITEE

g7(c). The problem of competing obligations under international law brings a
fundamental isswe 0 the mechanism of Article o7, that this provision dees
miech more than deal with “practical problems.” as is sugeested in cerain
commentaries,

Fram the above it follows that a competing obligation, as mentloned in
Anticle g7ic), could be a good starting point in consulting with the Court to a
favorable resolution—for the requested stave this would be that it would not
have to violate any abligation under intemational law, [n relation to the arvest
of Al Bashir, however, | believe there is livtle reason for the Coun to adjust or
withdraw its wrrvest warmant in respect of AU members 1 is true that au obligs-
tions can be traced back to the av Charter, which is a pre-existing treaty, and
thus couldd fall within the reach of Article g7{c). However, the obligation not o
arrest Al Bashir is the result of decksions that have been taken long after entry
int force of the 10C Statute with the deliberate aim of makine the functioning
of the Cournt impossible. As such, this s not an obligation pre-existing 1o the
1cc. The decisions are the result of a voting process in which also States Parties
1o the oo have participated. States Parvies that have veted in favor of such au
decisions can never in good laith advance this as a legitimate problem in their
execution of the arrest warrant. The conflicting obligation & only there as a
result of thelr own actions. The matter is clearly more complex where an 1cc
party has voted against the AU resolution. but is nevertheless bound by it on
account of majority decision-making. In such a situation a bona hide 1cc pany
may indeed face a very difficult situation when Al Bashir visited that state. It
requires immediate consultation with the Court, and it cannot be excluded
that in respect of that particular bona fide state the resshution would be that
abligations towards the av might be respected. But such determination will
depend on many factors, including the answer o the question, exceeding by
far the scope of this opinkon, whether AU resolutions prohibiting the arrest of
Al Bashir are consistent with obligations of Ux Members nol 1o frustrate the
effects of Resolution 1303 and whether obligations towards the Au are not for
all av members set aside by the mechanism ol Article 103 of the vs Charter L
is one thing that Resolution 1553 does not oblige, with the exception of Sudan,
states ponparties 1o the 100 o cooperate with the Court, but it s something
else when Individual ux Members stant—acting through the av—creating
abligations for 1CC parties not to cooperate, thereby preventing the 100 exer-
clsing its jurisdiction in the Darfur situation.

Defective Procedures
Although slightly exceeding the scope of this opinion—which is wo forus on
the substance of cooperation duties—1 feel nevertheless compelled to offer o
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few remarks on the procedural side of cooperation in the Al Bashir case,
Probably as important as determining the content of cooperation obligations
is the use of proper procedures in case of noncompliznce. Uil this day, the
practice of the 1cc has been utterly disappointing in this respect. The follow-
ing problems are worth mentioning,

First, the Court. meaning all relevant organs, the prosecutor, and chambers,
has reacted too late in respect of instances of nencompliance. It is warth
rememebering that Sudan is not only failing w cooperate in the arrest and sur-
render of Al Bashir, but also in the arrest and surrender of Harun and Al
Kushavh, as well i many other forms of cooperation (collection of evidence),
Simply, since the adoption of Resolution 15a3 in 2005 Sudan has never effec-
tively cooperated with the Court, Howeves, it took the judpes until May 20m, 50
five years, formally to conclude that Sudan had violated its obligations towards
the 1CC and ta inform the Security Council theneof. This is rather late and raises
serpous enforcement issues. What is the message here? That states have
about frve vears of violating abligations before the judges finally wake up and
gel into action?

Second, it 1= not only that it takes the Court 100 long 10 react to instances of
nancooperation, it has not applied the proper procedures. As a result, it has
only aggravated the cooperation problems, instead of clarilying ceraln lssues,
In its deckston of May 235, 2000, informing the Securty Council of lack of coop-
eration by Sudan, the Pre-Trial Chamber used inherent powers to conclude
that Sudan had violated its obligations under international law and to inform
the Security Council thereol It did not use the procedures provided for in
Article 87(7) of the Statute and Regulation 109 of the Court, This is unfonu-
pate, becayse these procedures serve impontant purposes, I would be wrong
to ignore them for the reason that Sudan is not a State Party; as was already
mentioned above, cHective cooperation would be in big trouble if Sudan could
oot be equated with aState Party, in order to give lall effect tosc Resolution 1503,

Third, of the vital aspects of the procedure of Regulation 104, the most
important is tal the requested state, Sudan, shall be heard. Even il Regulation
1o were not applicable it is an essential element of a procedure determining
whether o state has violated its cooperation obligations to hear that particular
state: [ find it hard to believe thar the Pre-Trial Chamber made no effort whar-
soever o hear Sudan. This i« not only inconsistent with baske procediml
fairmess—andi afterim partes—but also strengthens Sudan—and supportive
states—in their position that their views and opinions are not taken lirrlnml}'.
Moreover, requesting Sudan to submit its views would have the advantage that
Sudan can no longer hide, but must speak out. and that it ofiers the opponu-
nity to reselve o number of legal questions. 16 is true that erganizing such a
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procedure would take more time, but that is a price worth paying. At present,
we are faced with a determination from the Chamber that Sudan has violated
its obligations, without involving Swedas in that procedure, 1t s an anfogive-
able error. The Prosecutor has tried to obtain application of Regulation 109 in
certain submissions, but as vel to no avail. 1 s 1 be hoped thae in the future a
Chamber is wise enough to involve Sudan in cooperation proceedings.

Fourth, | am worried about how the Pre-Trial Chamber is currently monitor
ing cooperation probleme 1 seems that it wants @ be on wp of things by isse-
ing short onders/decisions providing information or asking for information
The Pre-Trial Chamber, for example, informed the Security Council of the B
that Al Bashir had visited Chad and Kenya and was not arrested there. | seri-
ously do not know whit purpese this “information” serves, It s probally not a
new fact to the Security Council that this happened. and the Council is always
in the position to take the necessary steps. I the Pre-Trial Chamber wished 1o
really inform the Council, it should have made a judicial finding of noncompli-
ance, pursuant te Article 87(7). But such Anding is nowhere explicitly made in
the “information” provided. This type of decisions is thus neither flesh nor
fonwl, s only confusing. is not based on any statutory provision and should be
avoided. The same applies. in my view, 1o decisions in which the Pre-Trial
Chamber requests information from states explaining why they have not
arrested Al Hashir, or will not do o in the futwee. Kenva has reoeived a decision
in which it ks reminded of its abligations w arrest Al Bashir and requested 1o
provide information, pursuant to Artick: a7 of the Statute, why it could not do
%0, This approach vurns the system of cooperation on its head and significantly
weakens it. The moment the Al Rashir arrest warrnt was issued there was a
very simple obligation for States Pasties to arrest him when they were in a
position tw do so, or to immediately inform the Court of any problems, pursu-
ant to Article g7. When the Coun has information thar either of these obliga
tions has not been fulfilled it is not the task of the Court to ask for explanations,
unless in the framework of the enforcement procedure of Article 87{7) and
Regulation wiy; the noncooperative state should have provided explanations
on its own accorl. That they have failed to do so can anly result in one conclu-
sion: that particuker state has violated its obligations under the Statute, To have
states take these obligations seriously requires moving immediately to the next
step, namely the procedure set out in Article 87(7) and Regulation 1y, a judi-
clal finding of noncompliance. It i in the framework of this procedure that
noncoaperative states can defend their lack of cooperation on the basis of
legal arguments. There is a significant risk in not movieg actomatically from
instances of noncooperation, via Regulation 1og, to judicial findings of non-
complinnee: it creates—even reinforces—dhe impression that states can ged
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away with nencompliance. This is problematic from several perspectives, To
start with, | wonder if the Court has any idea as to what would be the lallow-up
procedure in respect of information provided. Suppose it is claimed by Chad
that Article 48 i= applicable and justifies refusal to cooperate. What is the next
step? Clearly, the Court cannol leave sich view without a seaction, but on what
bisis to react and involve the views of parties to the proceedings? There bs thus
na praper procedural framework to govern this; such framework would have
been provided by Article 87(7) and Regulation we. Second, with a view o pos-
sible later enforcement actions by the Assembly of States Parties or the Security
Coumeil it is cracial t lave as sccumte and comprehensive a recosd as possible
of instances ol noncooperation, The Prosecutor can—and does—provide use-
fisl information in this respect, Yee, only findings by a chamber may carry the
necessary authority to move states into enforcement action, As we never know
haw much it takes to trigger enforcement action, the Court must prepare for
making repeated judicial indings of noncompliance, This thus requires a series
of pracedures which may produce a series of judicial findings of noncompli-
ance. This may indeed burden the Coun significantly, but the impornance of
the matter justifies it. Furthermaore, procedures in case of noncooperation can
b farr betver organbeed than is currently the case, To start with, such proceduns
would benefit from a speclalized chamber that ideally deals with a number of
instances of noncooperation simultaneously. For example, in respect of Sudan
it Is quite bizarre that a inding of noncompliance was made in the Al Kushayb
and Harun cases and not {yet) in the Al Bashir case. Clearly, these — and other
instances of noncooperation by Sudan—merit joint reatment,

1 am aware that the immediate and frequent holding of States Parties as in
violation of their obligations towards the Court may create cestain discomion
within the asr, but this should not mater, The Judges must record vialation of
cooperation duties and must do so equally and effectively for all states that
have done so.
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